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IN THE SUPREME COURT OF Tl!E UNITED STATES 

OCTOBER TEfil 1970 

- - - - - - - - - - -
) 

WILLii\M P. ROG RS, SECRETARY ) 
OF STATE, ) 

) 
Appellant ) 

) 
vs ) No. 24 

) 
ALDO MARIO BELLEI, ) 

) 
Appellee ) 

) 
- - - - - - - - - - - - - -

Washington, D. c. 

The wove-entitled matter came on for arguuent at 

J.0:05 o'clock a.nf., on November 12, 1970. 
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MR CIII~F JUSTICE BURGER: Mr. Solicitor General. 

ORAL ARGUMENT BY Elli'/ N N GRISWOLD, 

SOLICITOR GENERAL OF THE UNITED STATES, 

ON BEHALF OF l~!LI lJ\M P. ROGERS, SECRETARY 

OF STAT,. 

M. GRISWOLD: Mr. Chief Justice and may it pleas~ 

the Court: Th1s case comes here on a direct appeal from a 

three-judge court in the Jistrict of Columbia. The legal 

question involved is the constitutional validity of an Act of 

Congress relating to the citizenship of a child born abroad, 

one of whose parents is an Alt!erican citizen. 

The statutory provision in question is Section 

301 (a) 7 and JOl (bl of the Nationality Act of 1952. These 

are set forth, beginning at the bottan of page 45 of the 

Government's brief and continuing on co page 46. I would like 

to read the important portions of the statute. 

Beg_nning at the bottom of gage 45, "The foll.owing 

shall be nationals and citizens of th,? United States at birth: 

7. A person bo~n outside the geographical limits of the United 

States and its outlying possessions, of parents one of whom is 

an alien and the other a citize11 of the United States, whom, 

prior to the birth of such person was physically present in 

the United States or its outlying possess ·.ons for a period or 

periods totaling not less than ten years, at least five of 

3 
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which were after atl:2.ining the age of 13 years. 

And tren '301 (b) • "Any p0rson who is a natio.1al and 

citL.en of the Un.~teu States at birth under paragraph 7 of sub 

section A o - t:l .:.s section shall loce hj.s nationality and 

citizenship ,.m~esc he shall come to the United Sates prior ·co 

uttuining the age of 23 year& and i.hal;. i'.!Ulledia.tely, follow:.ng 

any cuch c<Jming, be contin.iously physically present in the 

United States for at leas; five years, provided that such 

physical pres~nce followo the attainment of the age of 14 

years and precedes the age of 28 years. 

And I m;;.y add that there is another statute which 

provides that the con~inuous presence is not broken by absences 

which do not exceed one yea~. So that it's perfectly possible 

to go bacl. for viaits but he must hava five years without more 

than a one•·year break. 

The case arises on the following facts which were 

stipulated and thus are not the subje~t of any dispute: the 

Appellee, Aldo ~ario Bellei was born in Italy in 1939. His 

iather is an Italian, a native and cicizen of Italy. Aldo 

l1 ario Bellei became an Ital..an citizen at birth and he is an 

Italian citizen today, and thus there is no question of 

statelessness here. 

The Appellee's mother was born in the United States 

and has always been an American citizen. The father and 

roother were married in Philadelphia on March 14, 1939; a few 
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days later they left for Italy where the Appellee was born 

i~ December, 1939 anc the f .unily ha~ since resided in ! taly. 

At the time of the Appellec's birth, an Act of 1934 

Wilf- in effect. '.!.'his is p:c· 1ted on page 4A of my brief. It 

wa.s an amendment to S~ct:i.,Jn 1993 of .;he Revised Statutes and i 

?rovided that a chi~u und~r the~e circu.~stances is declared to 

be a citizen of the United dtat~s, but the rights of citizen-

ship shall not descend to any such clL.ld unless the ci':izen 

father or c t.i.zen mothe ... , a .. t..lte case rr.ay be, has resided in 

the United State~ previous ~o the birch of said child, and 

then it goes on to provide -hat when Jne of the ~arents is an 

alien the right of ci.\:i.zenship ,:;hall not descend unless the 

child comes to the Un:'.ted States and resides therein for at 

least five years cont~nuously, immadiately previously to his 

18th birthday and unless within six months after the child's 

21st birthday he or she shall take an oath of allegiance to 

the United States of Amer~ca as prescribed by the Immigration 

and Naturalization SeL-vice. 

That statute of J.934 was amended in 1940, liberaliz-

1ng the time period and casting it not in terms that citizen-

ship shall not descend, but in terms of the stat.emant that he 

is a citizer, but that he shall lose his citizenship if the 

condttion is not rr.et and the time provision was further ex-

tended by the 1952 st .. tute which is the one now in effect and 

before the Court. 
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Under this statute, as I have indicated the child 

born abroad with one parent s citizen may retain or perfect 

his citizen hip by :.:caiding in the United States for five 

continuous yearo oometimc between his 14th birthday and his 

28th bi~thd y. And that ~~ans that ~f he has not started to 

do t.b, t re idar.cc by his l.:lrd b4r .:hdny then there i.s no 

po5sibility, i¥ the stetute is valid, that he can retain his 

citizenship u:1der the statJte. 

The Appcllee her~ has lived in Italy most of his 

life, and recently he toolt up renidcnce 1,1 England. He has 

made five brief visits to the United Slates, but he has never 

~!5tabl:i.ahcd re:..idc:lce in th.is country. On his first t•-10 tripe 

in 1948 and L951 he traveled on his mother's l\lI!erican passport. 

On his next; tt-10 trips in 1955 and 196?. he traveled on his own 

vnited States passport and this was periodically renewed until 

DecE.mber 22, 1962. 

In connection tli th the last two renewals of his '· 

passport he was expressly advised 01 the need to establish 

residence in the United Statea prior to his 23rd birthday if 

he wished to =etain his Amc~ican citi~~nship. When he failed 

to do so, the Department of State notified him that he had 

lost his United States citizenship, he came thereafter to the 

United States in 1955, using an Italia~ passport and was ad-

mitted as an alien visitor. •rhat, too, was a temporary visit. 

Tllo years later in 1967 the Appellee brought this 

6 
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are unconstitutional and that he has not lost his citizenship. 

When this contention was s 1Ftained t y the Three-Judge District 

Court, the cas was brought here for r,v•ew on direct appe l. 

'l: e decision b low is, I ti.ink, one which shows the 

result of an unduly concep ual pprouch U> the proble~ in i;hi 

area. TherP. are, indeed, two absolutes which have domincte:l 

thinking in this field. One i. · :::emir ded in the considP.rat::.on 

of this problem of the reference by .Judge Cardozo nearly fifty 

y.~r:rs: ego in the nature of the judicial proccos to the tendency, 

of a principle to exper.d itself to tte limit of its logic or 

to Holmes•s referen~es to carrying things to a dryly logical 

extrene. 

One of these ab9olutes is that all United States 

citize.~s are exactly alike as far il3 th-lr citizenship is con-

cerned. Under this view there can be no variations wha-te,,e~ 

i.n any aspect of the citize;1ship of a citizen. A citizen is a 

citizen is a citizen. 

The other absolute is that no citizen can be de-

prived of his citzenship except by some action which he not 

only takes intentionally, but takes for the very purpose of 

te:a:minating his citizenship. It is clear, I think, that these 

absolutes find some support in the opinions of this Court in 

the cases of Schneider against Rusk in 377 u.s. and Afroyim 

7 
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against Rusk in 387 U.S. on which the cot:..Ci: below relied. 

I( tt 38 propositions are true absolutes then this 

appeal must fai~. My effort will be to show that this con-

ceptual approach is not a sound one and that there is no 

approp:z:iate reason to hold that citizenship cannot be qualifie 

in certain ci~cwnstances or that citizenship may be extended i 

some cases, including this one in a tentative or preliminary 

manner which will not come to full naturicy if certain re-

quirements ar~ not met. 

Afte~ all, here is a statute which is entirely fair, 

rational, understandable aid fe 9ible, Why it should be 

thought to be unconstitutional or what provision of the con·• 

stitution it ~iolates i9 hard to see. 

It is wholly clear, I belie~e, ~hat Congress could 

have provided a condition preceding, rather than a condition 

subsequent. That is: Congress could have provided that a chil 

born ~broad with one parent a citizen could not acquire citize -

ship &t birth, but that he would bee=;; a citizen l:>y coming 

to the United States and residing here for five years between 

the ages of 13 and 28. That would have been niggardly ~nd it 

would have presented really practical pr~blems. If the child 

wanted to come here he would have to come as a foreigner; hE! · 

would travel on a foreign passport; he would have to get a 

visa, even though special. provisions might be made for visas i 

such caoes. 
8 
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Wh n he got here, he would have to register as an 

~~ien; · f o r 8 or 21 he co~ld no~ vote. If a problem lik~ 

the problem in this case, arose in th f~elds of M•~ .a~ics 

o. the natural sciences it would be c lled a boundary problem. 

We want to b~ g n rou. jn our citizenship but there has to he 

a line somewher ; ·.n this case it's close to that line. 

Until 1922 a 

ari~e; until th t year 

si::.'1ation like this was unlikely to j 
husband and i fe were generally ::egardec 

as having th E<.::me citizenship .. r,d th t W<..S the husband's. i\s 

early as 178 Cvug·es. provided that a child born abroad would 

b a c.i.ti.zen if h.i.r: father was a citi~~n. At least in i907 

it was the Alr.er_can la,;, that a wife lost her c~tizenship if 

she m«rried an aJien. And thi11 Cour.:. upheld the validity of 

that rEJsult .i.n nackenzie against Hare in 239 U.S. 

0 i,r. Solici to-: General, where has Mr. Bel lei 

been living ~ince this suit started? 

A I understand he has been living most recently 

in England; he has not been living in t:.1e United States. I 

believe that apperu:s in the stipulations, although the stipula-

tion was entered into close to two years ago and I don't know 

uhere he h.:.s been living since that time but there is nothing 

to indicate that he has been in the United States. 

When both parents are citizens the family is likely 

to be an American family and it is app~opriate that the child-

ren should b American citizens even ~hough they are born 

<) 
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abroad, but the situation gets closer to the U.ne when only 

one parent is a citizen. If the father is foreign and the 

"MU.ly lives in his country, as was the situation here, the 

chanc j are th t ~t i9 ess ntially d for ign family. At any 

rate, the case for citizenship is not as clear or may well 

have seemed to Congress not to be oo elem:. 

!n nathcmatics and the natural ociences it is wel!-

recognized that when~ situ1tions approach a boundary of one 

sort or another., rules which otherw~ce seem absolute may no 

longer be absolute. If one examines tile rater in many 

~iffeient tempcratureu he may well conclude that the density 

of water increases as the trunperature decreases and at a fixed 

indefinite rate. This is more or less a constant and is known 

as the coeffici nt of expan3ion. But, it's well-known ·that 

when the temperature of water gets down to 4 degrees centigraa~ 

the rule no longer applies. In the ar~a just short of the 

freezing boundary the density of water decreases as the tem-

perature goes down. 

Somet~mes at or near the boundary things become 

stretched out, attenuated. Even in the case of Fourth l\rnend-

ment rights this Court has recognized that the relation of a 

person to the premises or the contractors involved may make the 

effect of a violation so attenuating !:.hat the constitutional 

provision is no longer applicable. 

The rule or concept that citizenship is an absolute 

10 
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surely has a very general validity Of course citizenship in 

every aspect is alw yo subject to the Du '>roc"!v, and the Equal 

Protection Clavses. It may never be taken away arbitr.arily, 

but it does not necessarily f,llow thet there cannot be 

qualifications or conditions with respect to citizenship, 

depending on the circumstance:.. of it;; acquisition. 

As to two classes of citi?.en, the situation ls con-

stituti~nal!y cle,r. These may be called "14th Amendment 

Citi~c,ns." In t..'1c words of the fil·st ser:t:::i::z of the 14th 

Amond:nent t:hey are, ''All perso:is born in ::he United States and 

all perJons natur .. li:i~c'\ in -:he United Stctes." There can be 

no cond1.tions or quaiifications on t-.hl!ir citizensl>ip because 

the con:itituti.on gives them that cit:.zenohi.p as this Court has 

helcl in Kennedy against Uendoza-Martinez with respect to a 

native-born citizen and in Schneider against Rusk and Afroyim 

.e.gainst Rusk with respect to natw:elized citi:.:ans. 

The provisions in the 14th Amendment, however, made 

no reference to the citiz~nohip of children born abroad of 

American parents. 1:he type of citizenship vhich is involved 

here. In thio it followed the Civil Rights Act of 1866. In 

the brief of nmic1 cu.:iae at: page 9 it :I.a said: "Since at that 

time there were doubtless no Negro Americans overseas the 

amendment contained no refe~ence to foreign-born J\rnericans." 

But, I think it may well be Buggest~d thct this 

was not so and that the omission 1,ay have been intentional. 

ll 
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There w~ i:he Ar.ierican Colonizatio."l Society which undertook to 

settle Lib ria with Negro l'lmer.ic!Uls. The constitution of 

r..iberi ... was iritt n by Profesao-:- 0 irnon Gro:!e1•leaf at the llarvax-d 

Law Scl:·ool. 

Under the Civil ~igh.i.:J Act of the 14th Amemlment, the 

Negroe~ who wen to s ttl in Liberia w~r Al.:erican citizens, 

although I know of no evic.er.ce on1;. Wl'<Y or another, it may have 

been the intent.on not tc pcovide that their children could ba 

citizens. 

This case does not involve a person born in the 

United States. With res,ect to persons born abroad we mc:.y 'l:ake 

alternative pos .. tions. We ma:{ contend in the first place if 

citizenship in 1.1uch ca.sea io not acqu:'..red by na-::uralization, 

but by an independent power of Congrers, the power in Congress 

to grant citize·1ship accord;;.ng to its judgment; a power which 

Congress has ex~rcised from the time or the first Congress. 

Over seven years .. go Congrer.s gran·ted citizenship to 

Sir w.t,·,s'ccm Chu:cchill. Obviously that; cannot be rested on the 

p:,wer of Congress tc ~stablish a uniform rule of naturalization 

And Congrc, s has pass"'d many acts granting citizenship to 

individuaJ.s whose citizenship was doubtful, particularly in the 

case of WCTl\en who married foreign1;.rs and then returned to the 

United States. Such a special act was once passed for the 

daughter of President Grant. Does anyone think that these 

statutes were b yond the power of Congress? 

12 



1 Similarly, Congress has gr11nted citizenship to all 

2 tte p{lople in Pu~rto Rico 1~d the Virgin Isl nds and before 

3 tP.at to all t:h.:i people in Hawaii a:nd AJ.<1::;ka, except Indians 

4 in Alaska wllo were e. eluded in the 1.867 statute. 

S At the last ar~~nent of th~s case it was asked if 

6 Congress co•1ld give c:'..tizenship to all the people of Canada. 

, I have no doubt that it could; indeed, scrne 60 years ago 'chere 

8 wa3 some talk of merger bet1>eer. the United States and Canada, 

9 and if that had p=cgreso~~ further,~ grant of citizenship 

to would obv:!.cusl::· have been a part of it. 

it We have a clear example in the Citizenship Clause of 

t2. the civil Rights Act of 1866 which overnled the Dred Scott 

13 case and gave ~itizenship ~o a ~arge group of citizens whom 

to\ this Court has said were ,1ot citizens before. 
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Q Am I correct in my recolJ~ction, Mr. Solicitor 

General, that Congress has given Uni.ted States citizenship to 

all ths descendants of General Lafayette? 

A Mr. Justice, I thought that was true and I 

tried to bring it in as one of my illustrations, but apparently 

it was the Statas of Maryland and Virginia which gave citizen-

ship to the Marquis de Lafayette and his descendants and we 

could not find any Congressional statute to that effect. Of 

course, that illustrates i=l'at an element in this case , there 

were no provisions in the conatitut:on for the granting of 

citizenship and ':o a large extent, cj.tizenship was thought of 

13 
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as a state matt.er. Indeed, many years ago, when going through 

some old p pers of a law firm that asked me to look through 

them to "~e which should be bur.ned and which should be kept, 

I came across a passport issued by the Commonwealth of Massa-

chusettG in 1844 and apparently at that time that was the 

normal way. You got a state p~osport because you were a state 

r.itizen. 

I winh X could find the Lafayette Statute and whetile 

the Marquis' desccnda..,ts are now citizens, I dodt know. 

So, Congress has the power to grant citizenship, a 

power which we believe it can be said it has exercised in 

E:Dact:i.ng Section 301 (a) 7 and )01 (b) • This is not 14th Amend-

ment citizenship mid there was no reason, verbal or theoretics, 

why it must be subject to all the absolute conceptions which 

have been ati:ached to 14th Amend~11er,t citizenship. 

So, for good reasons, reasons which are surely valid 

as far as the Due Proet,sa Clause is concerned, Congress has 

attached the conditions of Section 30l(b). Our law is full of 

such conditions. This can be called "in-court" citizenship, 

or preliminary cltizenship or conditional citizenship. There 

is no reason why Congress could not vest it with great f orce 

and significance unless and until the condition is complied 

wil:.h. There is no reason for not giving effect to that condi-

tion, except the concept that citizenship is in all cases and 

situationo, absolute. 

14 
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Q Mr. Solicitor General, certainly that is not 

n this case, but what about a fellm~ who didn't have 'l:he mone 

to come from Ital:,, hi;re; iu the1·e wy lee~ay .in this statut')? 

A No, Mr. ~u!ltice; unlesa he can get her~ fo:i: 

5 five years bet\ een tha !lges of 13 und 28 tie 11ill lose his 

6 citizc11shio. I Wollld venture t:he fact that a young rnan with a 

7 inten!le d ,i.re to ,establ;.sh his connzctio:-. with the United 

8 1 States or c.o preserve his citiz~nship would find a way to do 

9 ic.. llill.".ons o.: paople have come to this country with no 

10 money and have established here. 

1 t I th~.n}~, theoretically we can n ake the case ,)f a man 

12 who not only 1aa no money but has no .:.n.it1.ative, who can't nak 

13 it, but if he has the initiative I think he can make it withou 

14 the money. 
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case. 

Q 

A 

Well, that's certainly not this case? 

Not this case; no question about that in this 

But, whether citizensh!.p is an absolute is the issue 

here. To decide the case on that ground is to beg the questio. 

There is no case eecided by this couYt which requires that 

resolution and ther.e is certainly no war.ding in the constitu-

tion which requires it. 

Both Schneider against Rusk and Afroyim against Rusk 

invo~ve regular naturalized citizens whose citizenship was 

guaranteed by the 14th Amendment a."td who obtaj_ned it only afte 

15 
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five yearn of res_dence here aa required by the naturalization 

provisions. 

'1oreove,:, it':; clear that the privileges of citi::::en-

ship are not necessarily uniforn ancl absolute. Some can be 

J:>1:·asident and acme cannot; 000:. can be Representatives or 

Senators and sonP. cannot, until they have resided here for ·the 

precise t• .. Sone citizeno can vote and ~orne cannot vote, 

depending u on whatever t.'lc age requirement is. 

Natural~zed citizenship can be taken away for fraud. 

Such persons are citizens. Tney would not corr.mit a crime if 

they voted, for example, but thei~ citizenship is subject to 

a condition. subsequent. 

Citizens who are in the milltary are treated dif-

ferently than other citizens. 

In Johannsen against the United St.ates in 225 u. s., 
this Court said that a grant of citizenship was closely anala-

gous to a public grant of land and this was quoted in the 

Schneiderman case in 320 u. s. But, of course, a grant of lan, 

including a g::ant of publ:tc land can be made conditional. A 

mining claim is a grant of public lani and it gives substan-

tial vested rights but such claims have long b~en subject to 

a condition of work performed. 

There is a similar conditS.on with respect to home-

stead cluirn:;. 'l'he horneate der loses his rights if he does not 

live upon the land and work it. 
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But, beyond that, let us look at this very statute: 

under Section 30l(a), 7 citizenship can be transmitted only 

through a citi .. on parent "who, prior to the birth of t-.he child 

wns physicali.y p::csent in t1'e United Stat:?s or its outiying 

po~sersions .ot' a period or per:!.od total..ng not less than ten 

years, t least five of which 11ere after attending the age of 

J.3 years." 

T us, if this Court holds that th~ Appell~e is a 

citizen he will ,ot l-.e ... cit5.zen uith eltllctly the same qualifi· 

cations as 1,1ost other citizens, il::- as his --r.other, for she can 

transnit citizenship and he cannot unless and unti ... he ~neets 

the requirements. 

This qualification goes ccrnpletely back to 1790, an 

Act of the first Congress and it was sustained by this Court 

in Weedin agains~ Chin Bow, in an opinion by Chief Justice 

Taft without dissent. Unless this qualification is allowed it 

would mean that the constitution requires that l\?:,erican citize -

ship may be trallfJIIlitted endlessly through a single parent, 

generation after generation, even though there is no trace of 

any connection wit.'l the Unlted States or any allegiance to the 

United Sta~es. ~t seems an unnecessarily bizarre r-esult. 

Yet, if the condi·tion of residence of the parent is 

sustained, not eve:i.-y citizen has the same qualifications and 

status. 

And let ma g:i.ve another example, though a small one: 
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we are dealir,g in this case with Sect5.on 30l(a), 7. 

Immediately before it is Sectiot 30,(a), 6 wh:'..ch provides for 

citizenship at bi~th for (6) "a pe.ccon of unknown parentage 

found in i;he United States while und r t'he age of five years. 

Until shown, prior to his atta.ininq t:he age of 21 years, not 

to have been born in the United StatE.s." Now, this is a sen-

sible and humane ~revision, ye~ if it is valid, and I hope it 

is, we have another instance of citizenship to a condition 

s•lbseqaent. 

The only other way to look at this problem is to say 

that Sections 30l(a), 7 and (b} are an exerc~se by Congress of 

.. ts pcrv1er to establich a uniform rule of naturalization, bu·;: 

that like other naturalizations, this is a process which c.o.kes 

time. It requirao substantial proof of prospective allegiance 

and the ind:!.v.!.d\..a:i. is involved and not naturalized until the 

conditions are met. 

Xn ordinary naturalization of foreigners within the 

United States, a five-yea~: period of residence is required. 

In the situation involved in this case ~any of tho incldents 

of citizenship are conferred at birth, but the naturalization 

process is not completed until the residency requirement is 

met and it is that process in its entirety to which reference 

is made in the 14th Amendment. 

It's true, of course, that the wording of the statut 

as it stands nOW', speaks in torms of citizenship and not of the 
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naturalization process. But, if a proce6s of naturalization if 

the hope and e fact of the statute it r;',,,ulu be given that 

effect 5.n 1-,w. That this ,:a the purpos is shown by t:1e his-

1.:ory of the statutory pro•,isions. A precedent may ind<?ed be 

found in the Lodge case decided last term. The problem there 

was to mak<: the statute val:i.d in the light of this court's 

view of t.ti.e constJ.tutional requirements of the First Am'i?ndment 

The situation here io exactly parallel, if the court does find 

that there are constitutional difficulties here under the 

14th 1\mendment. 

In 1939 when the AppelleE' was born the statute then 

in effect was 'i;;hat of 1934 printed on page 44. I have already 

called attention to the fact that that statute was in terms of 

the right ot citizenship shall not descend unless the child 

comes to the United States, and in addition takes an oath of 

allegiance. This so·,mcls like a condition precedent rather tha 

_.1.!bsequm1t. And moreover, and of first importance, isn't it 

unduly formalittt.ic to make this case turn on whether the 

con~ition is precedent or subsequent? It's like talking about 

conditional remainders and screening users (??) 

When the intent5.on of Congress is perfectly clear 

there is no due process violation in giving effect to that in-

tention and no reason except a solely conceptual one for 

denying it. The relevant statute wns amended in 1940; this 

puts it in a condition of sub1equent terms and this was carrie 
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for11a~d in the 1952 revisions involved here: that there is 

noth:i.ng to indicate that thio i,as anyi.:11ing o,':her than a verbal 

or stylistic change or that Congress contemplated that ;_t was 

changi~g the law as far as it was applicable in this case. 

Moreovsr, there are some provisions in the naturali-

3atio,1 part oi the statute which ar"' api;>licable to a chi.ld borr 

a.broad with one parent a citizen. 

Under Scc<,;ion 320 of ·i:heNati;mality Act, such a 

child is nati..rc1lizE:d if the alie11 parent L:; naturalized while 

the child is undar 16 and the child is resident in the United 

States. And under Section 

And under Section 322, such a child under the age of 

-18 yaars may :Oe 1 .... turaJ.ized upon the application of a citizen 

parent if both a:re resident in the Uniced States. 

Can 1t be supposed that Congress would have made pro 

vision for n~turalization or such cl;;!.l1h:an within the United 

States if it was the u.,derstanding of Congress that they were 

full citizens already? Does this not nupport the view that 

Sections 30l(u}, 7 and (b) can be fai~ly and properly construe 

a::i, .:.n e:::s-.:,1c:~, naturalization statute:1 providing for a process 

by which such a child becomen a full citizen on completion of 

t.he conditions prescri··ed, conditions uhich are fully appro-

priate for a naturalization statute. 

Finally, I wculd suggeot the question of separabilit, 

If Section 30l(b) is invalid is it cl ar that congress would 
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have enacted S ct'on 301( ) , 7, a3 it di ? If Congress could 

have ch' i purpos ,J P• ... g 5ec.- ion 301 (al, 7 in 

~crms of c.on it.; on sub I nt, L~ it n t cl r th it WOl'd 

not :i VG n cted Secf:i<ln J 1 (a) 7 dS it 0,.1 t !lds wit.1out 

er ct'nq :tl( I c::.1.,> at the m - In t.J-.1t v~nt. • 

shoulc. no u ~ti r lOl( , 7 fall if ,ec~ion 301(b) 1~Llt? 

t sub t th~t it shoulc, t._~us giving Conqr q 

clean to I rite on 1 the v nt that its pu:r ly foXT.J "id 

cho~ce of word~ l d to conatituti na di".~culty. 

"'he judgmGnt b tbould be reverwe and th CQn• 

atitutional valid ty of Section 30l(a), 7 and 30l(b) should 

be sust c.. 

Q Mr. Solie. t~r G ncral, if this Court should 

affirm, do yo1.1 aitici >ate th t Congrc s m cht .::cp etl these 

stlltutet? 

A lt' d:..fficult f')r me Mr. Just'ce to know wha 

Congre•s might do in the :~·ure. I think it's very likely tha 

there would be rec.omrr. na<1tion that thee Gtatutes be reworded 

and th~n ~~ reen cted to provide that such a p ~son becomes a 

citizep if he co e~ to the Unit d St :.es for five years between 

t;he ag of 13 and 28 and th tin the perJod before he comer t 

the United 't tes, t. aha• have ce,t in rights of citizensnip, 

such as the right to enter free of quotas cr1d to have perhaps 

some k'nd of. special docum nt, not a passport, indicating 

hi pot ntial 01 iz nghip in he United States. 

21 



1 

2 

3 

4 

5 

6 

7 

8 

9 

to 

11 

12 

13 

tt, 

15 

16 

17 

f8 

19 

20 

21 

22 

23 

24 

?.5 

I think that to me it is perfectly plain that the 

results sought by Congress here can be acW.e,·ed in all its 

detail, or vir~ually all its detail&, by formal, verbal change, 

even though this Court holJc Section 30l(b) i~valid and I 

would anticipate that Congress would proceed in that line and 

not to abm,don citizenship che pa'!'ent born abroad entirely, 

but to subject it to a condition precendcnt, rather than a 

condition · :isequen\:, would seem to me to emphasize the essen-

tial fo:z:mal do a5.l, verbal nature of the issue which is raiseo. 

here. 

ORAL ARGUIIE~T !3Y O. JOHN ROGGE, ESQ. 

ON BEHAU,' OF THE APPELLEE 

MR. ROGGE: Mr. Chief J·ustice Burgex· and may it 

please tile Court: I will divide the tir.~ on behalf of the 

Appel.lee with Professor Gardner of the Columbia Law School, 

who d:i.ci the iilile brief on behalf of the am::.ci curiae Associa-

tion of Americe.n Wivea Married to Europeans and the American 

Bar Association. 

Counsel, I suppose, in their role of advocates, no 

matter hOYI objective they try ~o be are going to state facts 

a little bit differently. 

Now, the Solicitor General stated \:hat Revised 

Statute 1993 as mr,ended by the Nationality Act of 1944 was 

amended -- 1934, was amended in 1940. I think a more correct 

statement would bc- that Section 1993 !!.s amended was repealed b 
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the Nationality Act of 1940; thct there was a saving clause 

which proviaed t.hat this repeal shall not tcmtnate nation-

ality heretofore lawfully acquired. 

The Solicitor General referred to fi~e brief visi.s. 

Xf I t;ere st:ating that on behalf of Appellee I would say that 

he made visits here which were substantii:ill.y about three 

months or more. H~ clllile ~re from April 27, 1948 to July 31, 

l.948. This wac to visit his grandparents. 

His other was born and raised in Philadelphta; she 

J.ived there until after her 24th birthday. She married the 

Appellee and a fet, days later went to Italy. She has always 

been an Americun citizen. She has prized that, as has the 

Appellee. He registered for selective service in Italv; he 

passed his test; he was due to be inducted but he was working 

on a NATO defense program, as a result of which he was deferre 

c.nd 'l:hen he waa later on told: "We have taken your American 

citizenship aw~y." 

Now, Mr. Justice Harlan, in answer to your question: 

at the time of drafting the stipulation he was in England 

working on a NATO defense project for a co111pany called "NAJCO 

Limited." He is at present back in Italy. 

But, fuxther on his visits, there was another visit 

from July 10, 1951 to October 5, '51; there was another visit 

from Jm1e of '55 until October of '55. These aren't brief 

~isits; these arc visits for substantiel periods of time and 
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they were to vi.sit his maternal grandparents. 

When he married in Italy he wanted to come over here 

a fifth time and t!lis time they told him, "Well., your American 

citizenship has c:<pired. 11 He again wanted to come here to 

visit his maternal grandparents. For 12 years Aldo Mar.io 

Bellei had his own United States passport as an American 

citizen: from 195?. until 1964. This is what the government 

now says that without his consent they can take away from him. 

I, tco, read these statutes, but with a slightly 

differ.ent emphasis. As the Solicitor General pointed out they 

arc in the Governirent' s brief at pages 45 and 46 and the way 

that now reads it says "The following shall be nationals 

and citizens llf the United States at oirth." And when it comes 

to taking the nationality .r,ay it's an expatriation statute. 

It says "any person who is a national and citizen of the United 

States at birth" undE.r the section I just read, "shall lose 

his nationality and citizenship." 'J.'hat's an expatriation 

statute. 

No-~, the Solicitor General asked what provision was 

violated: the Du.c Proca::is Clause of the 5th l\mendmant, and I 

am not asking for any absolute here; I'm relying upon Schneider 

against Rusk which I say is precisely in point. Now, Angelica 

Schneider was not a lilth ll.mcndme?1t citizen; Angelica Schneider 

never stood up in any United States Court and raised her hand 

and s ,ore an oa-ch of allegiance. No; her mother did that, and 
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then a statute said and ~hat statute, to be found in 8 United 

States Code, Section 1432 or, immigra,ion and nationality 

lawyers would refer to that as Section 321 of the Immigration 

and Nationality Act of 1952 and it says in its very action: 

"automatic citizenship." 

So, wh~t I'm relting on as the case being precisely 

in point is Schneider against Rusk and I submit to this Court 

that Angel~ka Schneid~r was just a~ much a statutocy citizen, 

i.f that's what the Government want~ "to draw the di.~tir,c.:..:i.rn 

between statutory and Fourth J\mendrr.ent, Angelika Schneider was 

just as much a statutory citizen as Aldo Mario Bellei and if 

Schneider against Rus,; is to be followed, the court held that 

the section which involved Angelika Schneider to have her 

citizenship taken away because she returned to the country of 

her origin for three years, I say by a parity of reasoning if 

that provision was held unconstitutional as it was on the 

grounds that moreover while the First Amendment contains no 

Equal Protection Clause it does forbid discrimination that it 

is so unjustiiiable as to be violative of due process. 

If that decision is correct, then the provision 

requiring Aldo Mario Bellei to come here and be here for five 

ye~s between the ages of 14 and 28 likewise viola~es the Due 

Process Clause of the Fifth AMendmant. 

I am asking for no absolute, but I am asking on the 

basis of Schneider against Rusk that where this Government has 
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given citizenship at birth, it can't come along under the cir-

cwnstances of +;his case and take it away wil:hout the voluntary 

act of the one who qot citizenship. 

Q Supposing the statute rephrased the terms, 

malting it a con.di .ion preceding these requirements, what would 

your position then be? 

A Mr J11:o.ticP. Harlan, r would look al th~ due 

process clause and I -1ould apply that in the same manner in 

whir;h Yout l!o,1or i:hinks it shoi:ld be ap;:,l ied; namely: what 

const;.tutes fundam2ntal :i'ai.:,1ess at the ti;1e of the d cision 

and I would probably, as a lawyer, and lawyers are careful in 

their phrasing; I would probably say it \ ould make ·a 9-'. {;ferenc 

We la11yero are supposed to be careful at; draftsr:tanship and I 

think it would mal~e a difference whether it was phrased in 

terma of a condition subseq~en~ or a condition precedent. 

I think it would make a difference in the case where 

Congress had said: "You'l:e not a citizen; yon are going to be a 

citizen under the performance of certain conditions." That 

would be one thing. 

I think r would draw the difference and would say 

that where it's a condition precedent, that's one thing, but 

where it is a condition subsequent, ~here Congress says as it 

did in this case: "Your are a citizen at birth,":.: would then 

say you can't come along later under the Due Process Clause of 

the Fifth Amendment, and say, "Oh, by che way, because you 
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didn't oome here for fiv yearc we are now going to take it 

away.' I woulds y it s a differenc; yes. 

Q But then I take it it would follow that you 

agree that Congr os n_ d not vest a perso~ in hi~ position 1iti 

citizenship if it choose not to do o? 

A That Ls correct, Mr. Justic Elacknun. 

Q And then, howe\ r, having granted it, it is 

your position that Schn,.id r against Rusk is controlling? 

A Precisely in point, if You~ Honor please. 

Q I'll ask of you, then, th~ same questions I 

asked the Solicitor Gener.al: do you think if this case is 

affirmed th t Congress might repeal this atatute if its inten-

tion was as Che Solicitor General indicated? 

A In that connection, I think Mr. Justica White 

l:ad a que tion in the same c:irea. I can call the Court's 

attention to the fact that on D.cember 4, 1969 Senator Kennedy 

en behalf of himself and 23 other Senators, introduced S.3202 

in the 91st congress, Fii;st. Sc,ssion -- it's in the Second 

Session now -- a bill to revise the Trnmigration and Nationalit 

.II.ct. That bill was referred to the Senate Committee on the 

Judiciary. 

Now, respecting Section 21 of this bill, Senator 

Kennedy stated this as found at 115 Congressional Record, page 

15612 of tho daily edition: "This important segment of public 

policy has been ignor d and overlooked by the Congress since 
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the codific tion and amendment vf nationality and naturaliza-

tion laws in 1952. There is little doubt that many provisions 

in the basic st tute are pr.oducv of a h roher p .riod i.r, our 

na.ion's hi tory dlld should hav no plac in the public 

policy of a fr soci ty." 

"But, a.de fro::i this, ccurt de 1sion in r.ecent 

years h ve lt red th_ t1~ute ~01 i erably. ihe situ,tio 

clearly d ...... ~u,ds a corapreh aive rev; and evaluation of our 

nationality cmd n turaliz tion policy." 

So that ans,e-~ng that question, oi course, one 

~lln•t say what COngr~as i~ going to do but my feeling would oe 
that if Congress did act it would, as it hag done a number o: 

tirn-s in the past, amelio. u'.:e the situation and bring about th 

result that I am ... sJ.iug this Court for right now in affirming 

the judgment oi: the Court below on th<> ba~it: of Cchneider 

e.gainst Rusk. 

So th~t I say that citizens~ip as an absolute is not 

an issue in this case; the precise question here, as sharpened 

by Mr. Justic"l Harlan's question is whether, having given 

American citi3enship at birth, and there is no doubt that 

that's what the statute did, whether Congress can then come 

~long with a conaition subsoquent and make what the called in 

Sch1u)ida~: aga_nst Rusk, ·•second class citizenshout ot 'such 

persons? 

And I submit that that could not be done consistent 
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with the Due Process Clause of the Fifth Amendment, 

Q Of course, in f,chneider against Rusk, the 

.l',ppellant w s naturalized in the u.1ited States at t.he age of 

16 and so she caine within the literal provisions of th~ 14th 

Amendment, just as did th Appellant in Afroyirn. 

A 

Q 

A 

I don't rad th.t case that way, Mr. Justice.-

-- that sure was c:. matter of f, ct --

Her mother took the naturalization oath; 

Ar-.gelika ne-rer. ditl. 
; ' 

Q Yes, DUt she became a citizen when she was 

physically in the United States at the age of 16. 

A 

Q 

By virtue of the statute. 

Yes. And so she was naturalized in the United 

States and therefore within the literal language of the 14th 

Amendment. 

A That depe11ds now on what the language, 

"naturalized in the United States," means. If "naturalized in 

the United States," means that a person has to stand up in a 

District Cour·t, as they do, raise their right hand and take 

the oath of allegiance, if that's what "naturalized in the 

United States" means under the 14th li.-nem'I.1ent, then as I read 

£chneider against Rusk, Angelike Schneider never did that; her 

mother did. 

Q But, whatever it may mean, it probably doesn't 

mean "naturalized in Italy," does it? 
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A I am not claiming eit.her naturalization under 

the 14th I'm not claiming under the l th A,~endment. 

Q No; I didn't tl1ink you were. 

A No; I'm placing mine plainly and simply on 

the Due Process Clause of the Fifth Amendment. And I do say 

that if my understanding of Schneider against Rusk is correct, 

namely: tha~ Ange_ika Schneider. never stood up and took the 

oath of naturalization, that thjs is what I think "naturaliza-

tion ;;.n the United States" means: .1\n-1elika Schneider never die: 

that; her mother did. 

And, as far as protecting the interests of this 

count..-y in the d~asenting opinion there in Schnaide~ against 

nu~k by Mr. Just~ce Clark, this is the way he describes the 

Appellant there. He says, "and here the ~-,~~:::11.ant has beer 

away from the country for ten years, has married a foreign 

citizen, has continuously lived with him in her naciv~ land 

for eight years, ras borne four sons who are Gennan Nationals 

and admits that she has no intention to return to this country " 

We have quite a different situation with dual 

nationals such as are involved in the present case, And I 

cannot see why Schneider against Rusk isn't directly in point 

because I don't think Angelika Schneider was naturalized 

within the United Sta-;;;es within the meaning of the 14th Amend-

ment; her mother was. 

And then a statute, and I have called attention to 
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it, has the caption under which she gets citizenship. This is 

8 u.s.c., Section 1432, says ccnditions for automatic citizen-

ship, but that's a statutory provision; just a2 much statutory 

as the one that said Aldo z.lario Bellei is a citizen at birth. 

Q If, in Schneider a<;iainst Rusk, the person 

hadn't be~n a natt1ralized citizen she wou1.dn't have lost her 

citizenship at all, becau3e that's th~ only people who would 

lose their citizenship, were naturalized citizens. And both 

the majority and the disscn..: refer1·ed to l\n<Jelika Schneider 

as a natu~alized citizen and the ver.y provision which was 

claimed to have for.fe5.t:.,d her cit;l.zenship refers only to 

naturelized c:~ tizens. 

A Well, as I read this section under which I 

think Angelika Schneider was a citizen is 8 u.s.c., Section 

1432 and it says, "Conditions for automatic citizenship." 

Q ~mll, the provisions by which she was supposed 

to -- was supposedly going to lose he~ citizenship says a 

person who has been a national by naturalization. This sectio 

wouldn't even apply if you are right. There wouldn't have bee 

any problem in the whole case. 

A WEll, my difference w:. th Your HonoL is- that I 

cannot see my way clear -- r beg your pardon --

Q I'm not sure we have a difference; we just 

read the statute I guess to that extent we may have a 

difference. 
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A 

Schneider was 

l find it difficult to say that Angelika 

~tatutor,1 citizen just as Aldo Mario Bellei 

wao. I can t feel that she comes \'ii:hin the 14th Amendment. 

The statute says that because you:: mother uas naturalized we •r~ 

going to call you a naturalized citizen. 

Q What difference does it make to you if the 

Due ?ro-ess Cl.:rn.~~ i,ad this wharrmy you wo.ildn' t care wnet.l\er 

she was a natu.~alized citizen or not; wou1d you? 

A 

Q 

Under -- well, l:.he Go,ern:nent draws a great 

lf she was a naturaliz~d citizen you would 

make the same argument. 

A r. would -- well, the Gove:cnment draws the 

ciis tinction, ,1r. Justice Uhi te, betwe~n one who is born or 

naturalized i.1 the United States and --

Q Yes, but why should you? Why should you, if 

the Due Process Clause has this much impact, it would reach 

naturalized citizens as well as non-naturalized citizens. 

A WeJ.l, you m:tght say that where you are a 

citizen by the ::onsti tution, that is :3cmet-.i:li~g which cannot be 

taken away at all and yrudon't get to the Due Process Clause. 

Q I know, but if you had to you easily could; 

I mean, you could make the same argument about the Due Process 

Clause. 

A Mr. Justice, l have a great feeling for the 

cue Process Clause eithc~ of. the Fifth or the 14th Amendment 
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and Iw,uld find myself very ready in almost any situation 

where client of mine ha<i a grie,,ance to make an arg1.1,'Tlent 

tmdar the Due Process Clause. 

Q But, a fo.cl::forari, you could make it if she 

was a naturdlized citizen. 

A Undei:· the 14th Amendment -- Oh, right. Yes, 

I could then make an a fortiori caDe. 

Q What difference, does it make to you whether 

or not: Schneider was a na.:uralized citizen -- well, excuse me 

I'm sorry. 

A No; r want to follow this through. I might 

say if I felt it as ':ritly under the 14t..ll Amendment tilere is 

a situation where I would say it violated the ~4th Amendment 

and I didn't aave to rely on the Due Process Clause of the 

Fifth Amend.'Tlent. 

Q That may well be true, but if you can rely on 

the Due Proces~ Clause in this case, surely you could in the 

other. 

A You're right· I would say .i.t was a fortiori. 

but then I think as I reflect on it more, I wouldn·t rely on 

it because ii: I had a 14th Amendment citizen, ithether by birth 

or naturalization, under those circu.'llstances I would say I 

don't have to rely on the Due Process Clause. 

But, in this situation where I think it's precisely 

controlling, I do rely on i.:. 
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Q You certainly would if tl.e d:i.ssenters had 

prevailed on t e on one _.o!.r.t of the case in Schneider 

dgainst Rusk you most certainly wouJ.d have had to rely on the 

Due Process ClQuse. 

Well, if I had ~o rely on it, I would and I 

do :>:ely on it in this case and 'i. do say that Schneider against 

Rusk is directly in point. 

Now, I would --

Q As I un•'le:r:o'.:'1111 it you implicitly concede that 

your clienc is not a .so-called "14th Amendment citizen." Am I 

mistaken about that? 

A I have never placed this on 14th Amendment 

citizenship if Your Honor ~lease, and that is one reason why 

I could see we have a tussle with the Govarnment here. But, I 

even though my client ~snot a 14th Amendment citizen, he 

is a citizen at birth by st~tute and I think under Schneider 

against Rusk and even if Schneider against Rusk were not there, 

I'd say on the l:.asis of fundamental fairness this Government 

can't come elong to someone who wants his citizenship, who had 

r.is paosport for 12 years, as an American citizen and say, "Oh, 

by the way, we' re now taking that away from you," and seek to 

co that without his consent. 

Q That's purely a matter of fundamen~al fairness 

under the subotantive reach of the Due Process Clause of the 

Fifth Amendment? 
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A 

Q 

A 

Absolutely. 

Is th~t your only argument? 

Yes, Mr. Justice Blac~. 

I would now like to turn th~ balance of the time ov 

to Professor Gardner. 

MR. CHIEF JUSTICE BURGER: Profesaor Gardner. 

ORAL ARGUMENT BY RICHARD N. GARDNER, ESQ. 

ON BEHALF 0,? THE ASSOCIAT!O"~ OF P..MERICAN WIVES 

OE' ZUROPEANS AND THE ~RIC'\.~ BAR ASSOCIATION, 

AS .'\f.lICUS CURIAE 

MR. GAru:;.NER: Ur. Chief Jus.:.ice and Mr. uustices, 

may it please the Court: the P..mici Cu=ia:; in this case are 

American Bar Assc~iation and An.srican Wives of Europeans. 

The one organization is a gcoup based in Paris of 

P..merican women married to European husbands. These women 

share a common bond of allegiance to this country: they 

organize American educational and cultural programs anJ most 

important of all, they are concerned to protect the American 

citizenship of their children, which is at issue in this case. 

They do not agree with the Solicitor General that 

this residence requirement is, as he put it this morning~ 

"fair, rational and sensible." On the contrary, they regard i 

as unfair, ir.-:ational and not sensible. They do not appear 

here to vindic~te what the Solicitor General calls an unduly 

conceptual approach, r.ather they are here to vindicate 
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fundamental human rights and to elirrdnate an invidious dis-

crimination aga5.m;t a class of Americun ci'.:::i.zens wt,-ich works 

very r,ubs·cautial human hardship to themae1.vee and their child-, 

ren. ! 
Q Professor Gard er, wnan you say "fundar:ientaJ. ! 

hlllllan right , " you concede, as I tak it your co-counsel ,'lere, 

that Congre s rieeo not hav gor :l so f.'1.r as to g:r.ar,t ci..:izcn-

ship here? 

A 

Q 

That is correct. 

Well, to that extent, then it is not a funda-

mental human -:ight? 

A The right not to he.ve their citizenship with-

~rawn once it has been granted. 

0 

A 

Q 

You would h'!VG to ta.In that second step? 

'l·hat :.s correct. 

All right. 

In 'me last 36 years since this residence requiremen 

~,aa adopted, the number of ;11nericans living abroad has increas :i 

from less than 100,000 to close to 2 million. This includes 

nearly 1 million military servicemen and :.:heir dependents; 

92,500 u. s. civilian government employees and their dependent; 

and approxir,iately 940,000 other persons. 

And, among these l~e-ally, 2 nillion Americans abroad, 

are many thousand chi:..dren whose citi"?enship will be affected 

by your decision in this case. Among these, to give same 
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examples, are the daughter of t.!le Director of the American 

J,ibra:cy in Pa:rie 1 a boy w 10 is a direct c.escenaent of Commodor 

Perry and whose family has served in the u. s. Navy for 

generations, going back to i;he Revolution --

Q 

A 

years of age. 

Q 

A 

H<Y;1 old is he? 

I think he's appro>:imately ten or eleven 

Then he has plenty of time --

Th~t is correct, but only at a price which we 

argue is an e:ccessive price in terms of the hardship worked on 

the family as I will seek l:o show in a moillent. 

Q De· you object to taking the ouch of allegiance 

to the United States Gove~nrnent? 

A I wol,ld not object if the Congress in· its 

wisdom, required that these children born abroad at the age of 

21, reaffirm their allegiance to this country by Article 21. 

Q What do you mean "reaffirmed?" When did they 

affirm it befor.e? 

A Affirmed. 

Thank you. 

Yes. 

Q 

A 

Q I imagine they could do it in the foreign 

language of that country? 

A I think it would be appropriate to have them 

do it in English; most of them speak it. 
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0 Well, what abou~ those that don't? 

A Well, I would want to consider that further, 

Mr. Justice. I think that affirmation of the citizenship woul 

be appropriate and would not cause a constitutional p:,:oblem. 

0 Would it be good if they 1ad a little knowledg 

of American r. i.story? 

A 

0 

Yes. 

Suppose they didn't have? 

A The overwhelming majov.:ity of theae foreign-

born children do have such knowledge. 

Q 

A 

Ho11 do you know that? 

Ilecauae there are 350 schools, primary and 

secondary schools now all over the wo~ld, not counting the 

schools maintained by the u. s. military establishn>~nt and the 

American Wives of Europen Husbands conducted surveys in Paris 

which indicete that the majority, overwhelming majority, speak 

English and are brought up in an American cultural tradition in 

their homes. 

sent. 

0 

A 

Q 

A 

0 

It's rather self-serving; isn't it? 

WEll, it's --

I'm talking about the party which you repre-

That is correct. 

If I understand your answer to J\Etice 

Marshall's que~tion, if you would have no objection to the 
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requir ~ent that \:hey take an oath of allegiance at age 21? 

A That is coxrect. 

0 

A 

Ir this, then, a condition su.b~equent? 

No, it would not be; ::.t would be a means of 

Congress perhaps .;voiding any diffi.culty 1:hat might be invo:i.-

ved in dual nationalit:y or other problems which might be felt 

to be caused by tl is. 

Q Bu·t \o'ould failure or .cefusal to take such an 

oath resul"i.: i 1 noncontinuat:lon of citizenship? Is that the 

impo~t of Jus~ice Marshall's quest.ion as you understood it? 

A WEll, I would -- we a-ce claiming that any con-

dition cu':)sequer.i:. 11hich tak,~s a,~ay th~ citizenship without the 

consent of the person is unconstitutional. 

Q Then you have to revise your answer to Justice 

Blacltmun; don't you? 

1. I suppose -- I 1:01.1ldn' t want to concede the 

point. 

0 Well, take this ma., up to age 21 and he refuses 

to go to the .1\Jnerican Embassy or whatever the regulations woul 

provide, to take the oath. Since it is a condition subsequent 

you say that t:hey cannot impose that 

A weJ.J., we' re making es:ientially two arguments, 

Mr. Chief Justice --

Q -- I don't think there was really any argument; 

I was really asking a question. 
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A There are two possible arquments that could 

be used to su tain our position: one i.F.S that Congress has no 

power to take away citizenship without consent. If that 

argument is the one which this C.:iurt tffirzns today and we 

believe that is w,u,t it said in Afroyui, then no condition si;b • 

sequen.;, e'> en of tl e kind that was put to ma, is possi'.,le. 

Alternatively, the Cow:t r:iid1t wish to go less far 

tl.':ld say th t if there is a cond.!:\::ion eubsequent it must be one 

which bears directly on '.:he '.nt<"ntion of ' .. he person with res-

pect t~ his citizenship. We -cl.,im the residence requirement 

is unraason~le because in Schr,eider the Court said there: 

ree:i.dence is not a badge of llegiance. 

In answer ·:::o the question on that ground it would 

s~-a to me that no condition subsequent would br, appropriate 

even the oath of allegiance although it would be possible to 

distinguish l::.hat f~om the residence requirement in this case. 

Among ~e Amsrican children that are subject to this 

rosidcnce requirem~nt, a daughter cf a retired colonel in 

the u. s. Army, a young lady who is presently in California in 

an attempt to comply with this requirement, whose parents 

cannot join her because her grandparents are ill in Paris a~d 

her father, retired from the Army, is employed there. 

And finally, in this class of persons affected by 

this decision is a young man or rather three pe~sons, three 

young people who ars the gr~at grandchildren of Charles Evans 
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Hughen. 

So, t ~.ssue today arec the c5. t · zenship of the direct 

descendants of people who helped build America, of youngsters 

of value who will contribute to the future of Amerj.ca and of 

children of American citizens who hava spent their productive 

years in th~ service of America. 

Q llas your organization made any effort l:o get 

Congress to change thP. la~rs? 

A No, air. But, I'm not informed on that; they 

,nay have done it but I'm not informed of it. I'm informed by 

my co-counsel the.t there has been an atter-:pt there by some of 

th6 mcmbern to ~o tha~. 

I s·..ibmit that theJe foreign born children are the 

victims of invidious discrimination. A child of two alien 

parents who happens to be born in the United States during a 

brief visit of those parents can go back to their native land, 

grow up in a home in which English is not spoken, in a foreign 

home and remain an American citizen for the rest of his or her 

life without any residence requ'.rernents. 

u And what• s the sourca -- by virtue of what 

does that occur? 

A The 14th Amendment. 

u So that it :.sn • t an Act of Congress; is it? 

A That is correct. But, we're claiming that this 

is a discrim ... nation wl'ich vj.olates the Fifth Amendment; it's 
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unjustifiable and it seems to me indefensible that the child 

of those alien pa::-ents be cor,sitlered an American for the rest 

of his life without a need of residerce rere that the child 

of naturalized American pare11ts can reside, under Schneider 

versus Rusk fo~ the rest of his or her life abroad without a 

residence requirer.ient, but this class of Americans is subjec~c< 

to this res~.dence requirement. 

This seems to us precisely a discrimination so un-

jl•.stifiable so clS to be violative of due orocess under 

Bolling versus Shaw. 

Now, th::.s discrimination imposes great hardship as 

we have tried to develop in our brief, be~ause it means tnat 

t.he child c.i.n cn:.y retain his or her citizenship by coming 

back here e;,.ther during the early school years, which would be 

harnful in educab.onal terms and a gr~at expense, with long 

separation from family or at the university level and wa know 

what the costs of education are; this could mean four or five 

or more thousand dollars per year; or it would mean giving up 

the possibility of post-graduate studies or jobs or careers 

immediately after graduation from the university. 

It is a discrimination that bears particularly heavi y 

upon middle and low income families who cannot afford to fly 

the mother back here to have the child brought in this country 

or send the child back for schooling for five years in this 

country. 
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To give one example only, or p~r,\aps two examples 

of the unfairness of this provi~ion, it has been brought to 

our c:l::~en ... ion that there are ca:::es where a child was born 

,!.broad of an AIUeri.can father and an alien mother; the mother 

nubsequently became naturalized in this country; the child 

could not becoroe naturalized because the child was already a 

citizen at hirth and thus tnat child is subject to a disabilit} 

to which i: would not have been subject had it become natur-

alized with the mother. 

Another anomaly is that here we have people who have 

in a nwnber of cases, as in the Bellei case, been willing to 

serve in the Armed Forces of the United States and uncondition 

ally make the supreme sacrifice for their country and yet they 

can be told e1en if they do serve, th'lt t.1ey are no longer 

citizens of this country. 

Q If I may interrupt yo'.l on that last comment, 

becauEe I saw it in the brief also; isn't this demanded of 

resident aliens just as much as of citizens? 

comment. 

A 

Q 

A 

Q 

Military service? 

Yes. 

'£hat is correct. 

Hence I fai:.. to see the significance of this 

A We make the comment b(!cause the Government 

seeks to suggest that we are nersons who have no allegiance to 
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this country and I am seeking to show that they are not con-

ditional citizens; they regard themselves as unconditional 

citizen.,; they accept the· urdens of citizenship as well as 

the rj_ghts of ci .i11enship and :i.t see!l's to us µnjust after 23 

years of c ccepting thooe burdens as uell as those rights, to 

take their cit:i.zensh:i.p away froir, them 

Now, ·e claim that this ~iscrimination is unconsti-

tutional, 'lery briefJ y, for two reasons: in the first place 

this Court has held i.1 Afroyim ve ·sus Rusk that Congress has 

ro power to take a,~ay the citizenshi:> of an American without 

his ~onsent and th~t is our case today. 

Q Well, that ·nvolves 14th Amendment citizenship, 

does it not? The reliance upon that opinion was put squarely 

upon 

A But in the closing paragraph of that opinion 

it was said, "W= l1olc1 that the 14th Amendment was designed to 

and does protect every citizen of this nation against a 

Congressional forcible destruction of the citizenship whatever 

his creed, colo·= or race. ~"\d we submit that one cannot read 

Afroyim as leaving outside \:he constitutional protection this 

important class of citizens. 

And there is a second reason for our submission: the-· 

Q Well, you don't think that Mr. Rogge 's relying 

on the Fifth Amendment, then? 

A We would rely on both. And we would rely --
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Afroyim you say is a 1ith Amendment case and 

Schne;.der againi;t Ruslt is a Fifth Amendment case? 

A Afroyim --

Q 

A 

Ei tlicr way; ei 1 her W'!Y. 

Yes, and indeed, there is a third argument 

which is made in IEicyim by this Cour~ and that is that Congre s 

has no power quite -apart <1:rom the 14th or Fifth Amendment to 

take c.May citizenship without. the consent of the perso,'l, and 

we reJ.y on th,'!t, too. 

Now, the Solicitor G.neral seeks to say --

Q May I inter:?:upt you once more, Mr. Gardner. 

Going back to this military service thing, woul<in't you be 

making the same ~rgument here whether or not your. client was 

willing to pe:form military service? If you prevail as you 

have, your client is an American citizen and he may never come 

back here and hence 1 as!, how could military service on his 

part ever be compelled? 

A Well, I would make the argument whether or not 

he was willing to enter the service of his country, but the 

fact is that in this case he did and in many of these foreign 

born Americans are prepared to accept this obligation . 

Q I guess this brings m~ back again to inquire 

whether the arg=ent, then, has any particular merit in this 

context as to whether he is willing or is not willing, because 

if you prevail you benefit either class. 
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A Yes; well, I don't -- it's not a fundamental 

point. 

Q R;;.ght. 

Q Do you think, Professor G~rdner, that Congress 

could constitutionally provide that upon failing to report for 

induction after reasonable notic:? that citizenship u.,der these 

c5 rcumstances cou~d be terminated? Or is that the sai_n_e kind 

of conditJ.on 3Ubsequent that you were challenging before? 

A Well, 1 think we would say under our theory 

that Congress Ci!lnnot take away citize1ship for any reason that 

under that line of argument that condition subsequent wo~ld 

fail and I would think under the Mendoza-Martit>cJZ case there 

might also be problems and other cases decided by this court. 

Q That ~ends to undexmine, at least to some ex-

tent, doesn't it, your argument on having all the burdens of 

citizenship? 

A 

0 

Well, I don't think so, Your Honor --

Well, if it rejects the burdens and you say the 

United States Government can do nothing about it, it has re-

jected one quite important burden; hasn't it? 

A That is correct; that is correcti but there are 

other burdens such as subjection to judicial process under the 

Blackmer case, the paying of taxes and other things. There are 

a whole collection of burdens here which would be very difficul 

for these foreign-born Americans their first 23 years to avoid. 
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May I deal very briefly uith this fundamental 

question which wa:,; raised by the Solicitor General that is 

to sa~ that if a -- if it were possible for the Congress to 

lay down a <-Ondition prer-edent it must th0 reby be possible Eor 

the Cong:-:- s to appJy a conditicn oubsequ0 nt. In our view, 

the d:'.fference i., fundamental. 

It is or.c th:· ng, and e would rot concede the 

reasonahlenes-3 of thi•J -- t would be one thing for the Congre<-s 

to say that these peoole re not citizens but ca,n become 

citizens at age 21 upon co;nplying with ::he residence require-

ment is a very different thing to strip them of their citizen-

~hip and re dirg the deci3ions of this COlrt over the years 

one sees two fundemental reasons for this: first, the unfair-

ness of taking enay c:.tizenship once vested, given the willing 

1,ess, the fac~ that the people have a::cepted for 23 years 

right& and obligations, ond second that the danger of taking 

a,<1ay the civil liberties o:c .?une.:icans through the back door 

by im;olunta:cy -3Xpc.:~:.a::ion. 'I'hat, ic. se mts to me is the dis-

tinction bet,oen the condition precedent <md the condition 

r.ubsequetit. 

And finally, if it please the Court, the second 

pillar of the argument we're making io that the Court held in 

Schneider versu3 Rusk that a residence requirement for 

natura:,.izta:'1 Americans violates the Fi:'th Amendment because it 

~m,olve~ disc1·imination unjustifiable and that is the kind of 
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discrim.tnation which is the case pefore us. 

MT .. CHIEF Jusm C BURGER: Thank you, Profe sor 

Gardner. 

MR. C~!gWOLO: I~ V no reout al. 

M~. CHIEF JUST~- BURGER: Thank you very much, Mr. 

SolicJ.tor G naraJ. Ir. Rogge a. a P1·ofesscr -,ardner 

.:.s sub ni tt:ed. 

The case 

(Wh;ii·eupon, at ll:20 o'cJock a. n. the argument in 

the above entitled rn~~ter wa9 concluded) 
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