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PROCEEDINGS

MR» CHIEF JUSTICE BURGER: Numbers 46 and 47.

Mr. Solicitor General, whenever you are ready.

ORAL ARGUMENT BY ERWIN N. GRISWOLD, SOLICITOR

GENERAL OF THE UNITED STATES, ON BEHALF OF

THE UNITED STATES

MR. GRISWOLD: Mr. Chief Justice and may it please
the Court: These cases are original suits brought by the
United States against the State of Arizona and the State of
Idaho. Both arise as did the previous two cases, under the
Voting Rights Amendment Act of 1970, the full text of which is
set out in the Appendix to our brief in this case. It also
set out in the Appendix to our brief in the Arizona and Texas
case, the voting rights of persons are.

And turning to page 78 I would point out the way
the statute is put together, after what has now become Title I,
which extends the 1965 Voting Rights Act and also steps up the
controlling date to the 1968 election in the alternative and
not in place of the previous one.

Then we come to Title II, which extends the
abolition of literacy requirements to all of the states. That
is involved in the Arizona case, number 46, which involves the
voting age requirements, too.

And then in Section 202 of Title II we have the

fairly extensive provisions, dealing with the residency
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requirements and that, along with voting rights, is involved
in the Idaho case, number 47.

As Mr. Wright pointed out, there is in Section 205
a separability clause which is in an odd place, but its
language is certainly broad enough to be applicable to any of
the provisions of the Act and finally, in Title III we have the
voting rights provision which were the subject.' of -the
argument this morning.

As I have indicated, both of these cases involve
voting rights. I will not repeat the arguments which I gave
in the Texas and Oregon cases, but I do have a few supplemen-
tary points which I would like to advance.

The Chief Justice asked whether, in Carrington
against Rash the two classes were not identical and this made
the restriction against one of them invalid.

I think I can respond to that now precisely with
respect to Evans and Cornman, which also dealt with exclusion
based on residence. There, as I mentioned in my argument,
there were differences between the two classes concerned.
Residents in the enclave did not pay real estate taxes, either
directly, or through their rent. They were subject to somewhat
different criminal provisions insofar as they were subject to
the Maryland law that was pursuant to the adopting proviaons
of the Federal statute.

The issue of residence involved there, like that of
3
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age, is one as to which, in general, there is a substantial
state interest, of course» If the question of drawingrfine
lines were one of state prevalence, then we would have expected
the Maryland statute to be upheld.

Whether people are Maryland residents as a matter
of Maryland law, would seem to be in the first instance a
matter for the Maryland Legislature. But we think that the
Court was right in that case in concluding that the law
violated the Equal Protection Clause. In the Cornman case the
Court readily could conclude that the basis offered by
Maryland for the distinction was insufficient.

Q Is it really accurate to say that they are
in Maryland or are they on an island surrounded by Maryland?

A WE1ll, I think, Mr. Chief Justice, that the
Court decided that they were in Maryland. The Court certainly
seiid in its opinion that it was within the external boundaries
of Maryland.

Q I suppose if it hadn’'t been for the en-
clave factor it wouldn't have been necessary to be so circum-
spect in these terms, would it?

A No; I suppose not, but I think the Court
must have decided that they were residents and citizens of
Maryland, otherwise they couldn't vote.

In this case the Court alone — in that case it was

black and white; either they were in or they were out. There

4
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was no numerical problem; no line drawing problem and the
Court, we think, properly held that they were in Maryland, and
for Maryland to say otherwise, was not supported by a suf-
ficiently compelling reason to take it out of the Equal Pro-
tection Clause.

In this case the Court alone might not be able to
reach such a conclusion, choosing between 18 and 21 requires
line drawing which the Court is not particularly well-qualified
to do. Congress can do it and Section 5 of the 14th Amendment,
we submit, permits it.

Now, let me go back to the South Carolina against
Katzenbach case and we call attention to the specific provis-
ions of the Voting Rights Act of 1965 which was upheld there.
The literacy test provision sustained there had a trigger
provision fixed by Congress under which the provisions of the
statute went into effect in states where less than 50 percent
of the possible voters had registered or had voted.

Now, this might have been 40 percent; it might
have been 60 percent, but Congress made it 50 percent. This
figure was never questioned. If Congress had power to act at
all, the establishment of such a figure was exactly what it was
qualified to do, better qualified on the whole than the courts.

And in Katzenbach against Morgan the statute up-
held was applicable to those who, studying in American Flag

schools were — who studied in American Flag schools where

5
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Spanish was the language, had proceeded through the sixth
grade — not the fourth grade, or the eighth grade, but the
sixth grade. I think this Court might have found it very
difficult to decide, simply under the Equal Protection Clause
whether the fourth or the fifth or the eighth or the sixth.
It is hard for ma to even think of a recordwhich would really
support such a determination.

In both of these cases.. Congress, proceeding under
the enforcement clause of Section 5 of the 14th Amendment,
drew lines and fixed exact points. Now, this is the kind of
line that Congress is wall-qualified to draw and. this was up-
held by this Court.

And I may go back to the definition by Congress
under the 18th Amendment of what constituted intoxicating
liquor. Some of us may recall 3.2 beer and I guess that was
exactly the same kind of a line well-drawn by Congress and
perhaps difficult for thi3 Court to draw, pursuant to the
powers expressly granted to Congress, or in that case, to en-
force the 18th Amendment.

Q Well, Mr-. Solicitor General, does Section
5 give Congress equal power to exclude as well as include. And
3.2 beer was "exclude;" wasn't it?

A Three point two beer was excluded. It was
held not to be intoxicating if it was not more than 3.2.

Q That was Congress's statement.
6
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A That .was Congress *s statement.

Q And we ere bound to accept that?
A The Court, eisciur that it 'would accept it
arid I suspect, on* the basis wei'-L. undoubtedly on lbs: basis

that it was a valid law.

Q But the same stardai ds for exclusion as
inclusion?

A No; I'm not. sura if Congress had pa*sad a |
statute saying that 50 percent spiritus is not intoxicating, I
suppose that would have bees found to be unconstitutional.

0 Well, I would suppose there nay be some
limites, but how about the standards by which we judge the
validity of a Congressional action under Section 5? 7/he same
for exclusion as inclusion? Juat say that cough syrup is !
within the reach of the 18th Asetidment if Ii€’s got something
intoxicating in. it of a certain amount.

A Yes, Mr. Justice, I suppose the Court would
havesustained an act of Congre.;;.!3 which forbade the sale of
anything with any alcoholic content.

0] You’d use the same standard, in your view, to
judge the wvalidity of a Congresaional act which excludes from
coverage as wall 235 includes?

A 2 want to be careful not to jump from the
18th Amendment analogy I have given and the interstate commerce

analogy to which we have referr.id and the 15th Amendment one,
7
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to the Equal Protection situation because 1 do net contend that:
Congress has power to say that anything which this Court has |
held to be a violation of Equal Protection shall henceforth
not be a violation of Equal Protection. 1 have already made
reference to Footnote 10 which* in the Katzenhach and Morgan
opinion which represented a difference of opinion in the Court
and I stand with the majority view that the power of Congress
is to bar actions -which it regards as dinials of equal profcec- ,
tion above and beyond what would be denials of equal protection!
without the Act of Congress* but I am hesitant about answering
about inclusion and exclusion»

I also said this morning that if Congress doea
extend the enforcement of the 14th Amendment I think it can
thereafter repeal its extension but / do not think that it caa1
repeal a decision of this Court which has been reached without
the effect of any act of Congress.

Q Well* what iswvwwihy should Congress —

A Because the constitution itself says that
.nor shall any state deny, deprive any person of the equal
protection of the laws and if this Court has held that the statu
had deprived a person of the laws* nothing that Congress does
under Section 5 can be an action by Congress to enforce the ‘
14th Amendment. It can be an action by Congress to limit the }
enforcement of the 14th Amendment but not to enforce the 14th J’

Amendment.
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0 Weil, if Congress thinks that an action
of this Court frustrates the J 4 why isn't that
ernforcing it by —

A Well, 1 th:uvk that that might well be and
we've already referred to that -nd specifically the Virginia
literacy statute which this Court hole- to be consistent with
the 14th Amendment, was thereat tor made ineffective by the Act |
of Congress under Section 5 ire slveci in SouthCarolina against
Katzenbach. 1 don't know that Congress necessarily dacidec
that this Court's decision feastsated the* 14th Amendment bHuz I
think it did decide that under all the circumstances it could
not effectively enforce the lit! irarndment.

Now, let me turn tc first., the cast; of the United
States against Arizona and the literacy problem which is in-
volved there, arising under Section 201. of the statute* Under
thatprovision Congress has provr.ded that any test or device
which is a phrase taken out of ;he 1965 Act, as..a prerequisite |

for voting and which — for wb .ch wO have used the. shorthand
of literacy as a requirement, s all be invalid in all states
of the country to which the trigger provisions of the 1965 Act,
as extended, do not apply. |

And the effect of t at is that literacy requirement”:
are made invalid throughout the United .States. 1 cannot say
that they are exactly the same n every part of the United

States, because any state which is within the trigger class
9
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is also subject to further provi.stons under which it cannot
make-changes in these laws with-.xvfc either the approval of the
Attorney General or of the District Court of the United States
for the District of Columbia. .md these provisions with res-
pect to approval are not applic ible 1. Idaho or Minnesota.
They may be applicrtble in. ona ¢ -nty of Arisons and they are
applicable in Alabama and Missi Errr.ppi and the other states
which were subject to the 1965 st.

And so the question is, as to the power of Ccngressj
seeking to act under Section 5 of the 14th Amendment or other
provisions which might, in this include Section 2 of the
15th Amendment and even Section 2 o' vhe 13th Amendment, has
power to extend the abolition . ' hi-.-.0racy requirements tc the
en.fc.ire country,

I am inclined fee th:. nk that the way the argument
has developed we have argued the: most difficult case first?
that is that the voting age regairen-sat raises the most
serious intellectual and consti-.afcir..i problems. In my own
view fch® argument with respect fo residency is a fortiori
from the previous discussion a.-" fcha argument w ith respect to
literacy 1is a moto fortiorari fcom the previous discussion.

We havw here an express determination .oy Congress
that literacy devices do work o-.it discriminatorily. We have
the foundation of South Carelbr . against Katzenback which

upheld the wvalidity of the 196S statute and more recently woO
10
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have the decision of the Court .1 Gton County against the
UnitedStat.es, which held that merely because a county'a
current practice was non.discriia',.::-,-"1 0!y was not snough to take
it out. from the 1965 Act.

If the continuing effect of past discrimination
in education continued to pre:;!.u I paroous who ware now held
illiterate and who would be barred from voting, not because of
any current discrimination but :>ecauli- of past discriminationi,
that that was enough to sustain the continued application of
the statute.

Now, we have a vary similar situation here. It is
not suggested that there has be > ptmx discrimination, at. least
within recent timeo, in educati-, n in. Arizona, but it is vary
clear that large numbers of par; ras have moved into Arizona
from other parts of the country where they had been subjected
to educational discrimination. viw-st Congress has dono is in .ac
sens© designed to punish Arison . for ony past d-srelicticnr? it
isn't suggested that there have bean sura derelictions.

Q Would you say that's true of Oregon and
Idaho, also?

A Yes, Mr. Justice, X think it 1is true, to
some extent, of Oregon and Idaho.

Q To a substantial degree?

A To an appreciable degree and, X suppose,

any person who is illiterate because of: this and can't vote, 1is

11
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subjected to it, besides whicl asis-rs: to me that this is the
kind of thing upon which Congrrrs c-:a rightly and. properly
adopt a national policy which mall la. effective throughout
the United States —

0 That's a little different, Dbecause fe

don't need any evidence in the latter situation, do they? If

f
they are acting on the premise rc>« bit suggested, then I would

take it there would be some Ov:l ;anc:s v,n the legislative his- |
tory to support the finding.'

A WE1ll, Mr, Justine, there is complaint by
Arizona in this case that Congress held no hearings in Arizonai

and did not develop the facts; | 1th (e .pr.ct to Arizona lied I
think that is immaterial, beenrs e CcT-grees did have before it in
the legislative history extensi v vefe-rlal as to v+ ~nt
about, throughout the country. , : mrfectly true theire |
was more in some areas and rorc to, lei. us say, big cities
than elsewhere, of millions of reople vlo had been subjected
to discrimination of this kind. ILn the past and Congresss con-
cluded that Congress and its me chars were well aware of the
situation and could properly fi id as it did that the -statute
could be based on the enforceme it pavers under both the 14th
and the 15th Amendments

I don't think that this is a matter which has to
be separately adjudicated on & itate-by-state or county-by-

county or city-by-city basis. It is a national problem.

12
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Congress 1is our national legislature and undertook to dispose

of it on a nations! basis» Ti: is ps.xl ioularly referred to

in the testimony of the £.tt< / Genera!? in the Senate hearings]
on pages 42 and — pages 42 tc 46 where he dealt at ecms

length with the — in the Herrs; hearing*: in the rummer of 1963 |

when tthe provision for the extension of the abolition af

literacy requirement was pre.sert.6d, the Attorney General *s

testimony appears on pages 42 to 46 and deals with the matter

cm a national basiss

Now, in the Lassiter case there was no statutory

provision under Section 5| the wuass.iter case holding that the

Virginia literacy requirement could constitutionally be en-

forced. Here we have an explicit legislative provision under

Section 5 of the 14th Amendment , There are, I -think, .as of

today, no compelling state interests justifying the imposition

ofliteracy tests. We have much widé&r dissemination of infor-

mation and knowled n about poli ileal matters through radiio and

television.

I suspect that of people who are illiterate that

numerically speaking,

far more get their information on

political matters today through their ears and through tele-

vision than they do by reading. Most states do not have

literacy requirements and never have had them and some few that:

do have them don’t enforce them as to which 1 understand that

Oregon is an instance.

And we believe that the question of
13
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9
the validity of the extensions? literacy requirements in

Section 201 is really covered by South Carolina against
Katzenbach on the one hand and Katsenbaefc against Morgan on
the other. i\nd so I will return to the Idalio case, number 47.
Q Mr. Solicitor Generalr do X understand you
to & that Arizona itself has been guilty in the past of
denials of equal protection to certain groups* other than deny-
ing, the right to wvote?
A Mr« Justice, not with respect to -Negroes*
1 think that there is sbraasuggestion in the record that there

may be a difference with respect to"Indians in Arizona.

Q But not with respect to Negroes?
A Not with respect to Negroes. X am not now

talking about the somewhat remote past in 'the 1870s and '‘80s —

0 Then what is it that sustains this act

with respect to --

A That people come there to Arizona in sub-
stantial numbers who are illiterate because -they were subjected
co discrimination in the places where they were at earlier

times.
Q What is the legal Jjustification for
Congress ror making Arizona do something that they otherwise
woulon t have to do because 0f something some other state did.
A Well, the legal justification — 1 repeat

it?s not punishmenti it'’s not retribution? ites simply that

14
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there is si denial of equal pi¢'taction®* Here are people .in -the]

State of Arizona who are otl .ol 'ira qualified t; vote: ;i< . .hen
Arizona will not allow to vote because fthey axe illiterate»

Q Well, illiterates have been denied
equal protection v State A ext Congress Ist saying to . ive then
the remedy by State B.

A Noj they sidenied equal protection
today by Arizona? because Ait roue won't let then vote today ant
that is a denial cf equal protr er.ioB»

Q Because sc -ie state in the past has denied.r
equal protection.

A The reason \s that they are illiterate and:
the reason they are denied the right to vote is that they are
illiterate and the question simply is whether that is such a
compelling interest of the stai that Congress cannot properly,
under Section 5 of the 1l4fch Ame vdmente¢ hold it invalid.

Now? we concede that it is an appropriate interest |
of the state. We concede that .In the absence by Congress a
state could make literacy a test, as many states have —

Q If the states who deprived these illiter-
ates of equal protection of thr.- law, hadn't denied them that
equal protection of the law and they had moved to Arizona,
.Arizona couldn't make any —

A Mo? Mr. Justice, under this statute it
doesn't make any difference who is to blame for the fact that

15
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they are illiterateu Under this -statute- the mere fact that
they are illiterate, BO matter who le to blame and no matter
what reason, Jjust because they ervid rrrrc gone to school out

l

were lazy and didn't go to tchcot, 1? rer this statute thay can
é

vote in Arizona.

Q I underr.tan3 the .-Impact of the statute on
this, but I am asking about the jushification for it. TAG Justi-
justification is that, although Arisera could have maintained ;
this literacy test in nprmal r Ircunr .ruces people >ur'' moved )
there from other places vrhc haye be.0v. denied equal protectionA
of the law.

A No; the justification; Mr, Justice, X
believe, is within a sense, somewhat mere simple than that; it
is that though Arizona has an interest rith respect to literacy,

f
this is a matter which Congress can, pursuant to its powers
under Section 5 of the 14th Amendment, regardless of the origiﬁ

determined is not sufficient to justify the discrimination

against voting and thus the denial of equal protection which is;

a result or consequence of it.

o) Then, before these people moved. i'ec Arizona,
for example, X take it there was no problem because there were
no classes of people or groups jf voters on whom the present
standards could operate.

A You mean in Ariao-r.a"?

Q In Arizona.
15
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A Well, the Indians hac' been there a long

time.

Q But they ara not cka source of this Legisla-

tion? were they?

A Well, Mr. (. def Justice, the Incii are
sufficiently referred to in twv hoariv.rjv, and there is
evidence that a much higher provartien of Indians voted .in New
Mexico where there is no literacy requirement, than greater than
in Arizona where there was a 11 .nraey requirement. And there ip
a considerable case history of discussi-m 1in the recorc that.

one of the reasons for the literacy requirement in.- Arizona'is

only to keep the Indians from voting.

Now, the brief for Arizona does show that' -under
Mr, Justice Douglas’s interim order, requiring that people be
registered, although illiterate, on a separate dirt to await
the result of this Court's decision. E think only 21 rarsons
in the state actually were registered, jr the record showed
that there were some+80,060- persons in Arizona who were barred
from voting on the literacyBrequirements

I think that's a disappointing showing, but I don't
think it’'s terribly significant. All the experience in the beep
South showed that you. got people to register only by fairly in-
tensive voting drives and indeed it, was not very effective until
lots of people went down and gave- people information and instruc-

tions and led them to the appropriate places and after a while

17
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when tiie: fear subsided* and so ca,

dad it, then the nrnaber of tir

x susPecfc thst

-f this ¢

and more people got out and

reqii fered greatly increased !

. approves the provision of this;

statute -and if there is some effort to register people in I

Arizona who heretofore nave n0-' bee/; a3icwdd te- vote,

very substantial number,

scantial number
Arizona will be

Now

applicable with

will, in fact,

substantially increoa d,

that a
surely not 87,COO, but. a very sub-

%egi.5t:<.*r arid the wvoting roils ir

do we turn to t.is rosidtney provision which ié&

respect to the 3tat- of Idaho, As a matter of!

fact, we had some difficulty in finding defendants with respect!;

fco the residency requirements an« even seme with respect to the

literacy requirements.

desire to contest these provisions.

there are. three distinct things which it does anc let me point

residency provIon XS ireally three positions;

out one preliminary matter.

President and vice President

Q

Most of the states did not indicate anv

It relates only to voting for

it-,. Solxcite ¢ General, why cio you think

congress was so careful in that restriction in this particular

section, whereas it didn't impos.? it in say other section?

A

Because,

1-r. Just! se, X think this is the

explanation: with respect to other elections like Governor, and

®ven Congressman and Senator,

certainly the sheriff- anc.

district!

attorney and alltofthose things? knowledge of local, issues:'

18

!
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9
knowledge ©f the community, being a part of the local

community as well, .is relewxe-. not necessarily controlling.
I think 1 would be quite prep?/red. to .X lend this statute if
Congress had made it. applicable in all elections.

But, with respect to voting for President or Vice
president, it doss i*t make the slightest difference, barring onl
only such mechanics as arise out of the electoral college- pro-
visions that anachronism by which we are still bound, it doesn'ijt
make the slightest difference rse-tlor we vote in Arizorda t: in

New York.

Now, it is true that, as far as I know we have never
had an election, in this country that was determined by one
vote. You can — that is a Federal election --- you can, of
course, assume a case where one man moved from Idaho to New York,
and voted there and that was enough to make a majority in New
York which got. the number of New York electoral vot<r s and the
fewer number of Idaho votes either wars net changed ;" went tge
other way.

But, simply in terms of the franchise Congress
felt, and I think gquite understandably and rightly so, that a
citizen of the United States who is resident in the United
States ought to be able to vote for President and Vice President
©very four years. And that is .die "™ or to put it another way,
there was no substantial controlling, compelling reason on the

|

part of the states to say that he shouldn't be entitled to vote%*,

19 ‘ !
!
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Because., the first provision hare is that if you he.ve
have resided within the state: ¢g¢..- 1C enes you can vote in the |
state in which you reside. Tte eeceefl provision is that the
state 7~

Q Mr, Solicit0:.'': Geurral, may I J>rlne you back.
though, Jjust for one followl-tl.sough c¢;restion: despite all
of the discussions as to the: sili'dnrriori of the Electoral
College we still have 1it,

A We still have it.

Q Hence,, the voter dices not vote to record
for the President and the Vice President; he votes for a strange
animal called an elector.

A Yesy

@) Bo you think this makes the case a more
difficult one for your point of view than if we have direct
elections?

A Oh, vyes, ftdoubt -bout it;,* it is diverted]
here by the electoral college. The statutes throughout refers
to "vote in any elections for President and Vice President shall
be denied the right to vote for electors for President and Vide
President or for President and ./ice President." Apparently
the draftsmen of that provision thought that that was some hope
that perhaps we might eliminatu the electors, but we still havs
them.

I think that s.f w® didn’t have the electors, X

20



thanfc i could almost a&y that there in no wrong whatever on

which a state could oppose fchir provision. It would bo a
little like transferring a crinina.? Indictment from the Southo*;
District of Texas to the Norths ) District of Arkansas. It's t.

matter of convenience and if ** didr 'f have electors .and we

simply counted the votes, thsi. the only interest would be to s4e

!
that a person didn't vote twice and 'a.e::n he voted wouldn't

make any differencesi: all.

Now, in .addition die 30-dau residence limitaticiji,
which I may say is*, vitally in effect throughourt the country |
under state statute, the Act ox Congress of last June also prof
vides for absentee, voting and absentas registration under fairly
short-term provisions in many respecta different from provis-
ions of some of the states.

For example: some states say that the--absentee
ballot must be received not la- ;er than noon on the day of the
election. The Federal statute -says, ftat it shall foe counted ah
if it was received up to the closing of the polls ah 'the day of
!
the electic;n_. A

And then finally, -'.here is a third provision which|

purely is doctrinaire terms, u schaixi, goes the farthest of all|,

and which says that if you hav: left a ditate in which you were!‘
qualified to vote and have gc \n to another state and have not j
i
resided in that second state for 30 .days as to be eligible to
vote there, -then you can still vote in the state from -which
21
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you cam© and of which you are m! longer a cifcizsn and you can
|
raise a complete and formal mjnnent tnat this compels a state |
to allow a person to vote fo : Pnasiranfc and Vice Presicent who4
i
by hypothesis, is not a citisen on that state. |

And yet. 1 think hat.., ccoj is wvalid, although
it pushes it further, simply on the g- uural pxxr. jositicn that
Congress was concerned and was rightly concerned that every
citizen in the United Statess; resided:: in the United States,
should be entitled to vote for ires:!, d-jnt or Vic.| Preslient somsp
place and that the fact that /v, sx; ysiicies of hit. job or simply
that he retired and decided to |.ove to & new location or [
problems with respect to his fariily'j? health or oth.er matters,
had required him tc move just at. the crucial time*

Q Mr. Solicitor General, is the votes given
the option under that last suction that you have mentioned, the
option to vote in the state froxt whence he came or 'the one to |

I
which he is — or has corae.

A Ho, Mr. Justice, the state into which he

i
moved, I suppose, can allow blit to vote, in which case I believe
he cannot vote in the other state, but

Q That gives the voter quite a choice, doesn'jt
it? Obviously he, depending upon the statas involved, his vote
could have far greater impact —

A No? I dor 1t think it gives him anv option,

Fir. Chief Justice. Either h< can vote 1n the new state 03: he

22



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

can*t. The new stat® may allow him to vote by having a one-
day residence requirement or he 'lug a sj acial provision, for
people who move in from another state.

The statute is on | age 81 of our brief in the
Arizona cases "If any citisvir. ¢ £ the United States who is
otherwise qualified to vote it .iiy st%ivn. or political subdi-
vision, he shall be allowed to vote . or the choice of electors
If he has started the residence 20 days before the election,
but the state into which he moved rays you can vote if you havej

been here for 15 days, then he isn't protected by this statuted

He would have to vote in the rs = state, not in the old state» j
]

Under this statute he has no election. He can go one place and
only one place» He can vote Is. the new state if the new state
will let himj if the new state wont*t let him vote the in the new
place he can vote in the ole. state.

Q Is this statute retain a kind of penal
sanction for voting in two states?

A Yes, Mr. Justice, X believe that that is
Section 202 (i),"the provisions of Section 11 (c¢) shall apply
to false registrations and ether fraudulent acts and conspira-
cies committed under this section» 1l1(c) is in the original
Voting Rights Act of which this is an amendment, and that is a
general criminal provision for criminal acts. There is no doubt
that the person who — certainly a person who votes twice and a

person who votes where he is< net entitled to vote will be subject
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to Federal criminal sanctions

MosT, oar position is that though the states have
an interest and we don't questim that. — the states have an in-
terest in — and we don't question, that -- the states have an
interest with respect to literacy; they have an interest in
respect to residency’ they have what you might call an admini-
strative interest in terms of m iking their voting procedures not
too expensive and in such a way that they can effectively guard
against fraudulent registration and voting? that this is not- a
compelling enough interest to stand up against the exercise of
power by Congress in its wisdom., pursuant to the powers granted
by Section 5 of the 14th Amendment.

This is not a petty matter. It is estimated that
5 million people are barred fro i voting in this country and
Presidential elections because '> the residency requirements,
We have a highly mobile population; we have a great many people
whose jobs are with big"'companies or ethers and they are trans-
ferred. We have people coming to Washington and going from Was
ington, not Presidential appointee;» ao that they may have a
domicile here in Washington while they are here, to go hack to
their states, and the aggregate here; is a very large; number,
something like three or four percent of the total possible
voting rolls. I don't say that this will increase if by 5
million votes because not of the 5 million people will actually

register and vote, but there are 5 million persons who will be
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made eligible to vote under this provision who, until the veryj
recent past have not been sc @2igifole. The state restrictions!
have been loosening up in recent yejZzz so that this has been a'
less serious matter than it used to b ..

There is no re*a. atgtmeat here, in our view, with
respect to administrative convenience. This, I think, is
evidenced by the fact that a cC€rsat .many states now have 30 -day
provisions and other special pi: “visions with respect to the
elections for President and Vico President.

|

The states will have to change their statutes? they
would have to modify their practices in one way or anofclBsri{ The
fact that many states have done it su?eess-fully indicates that !

I
it is not a serious matter now? indeed,four-fifth of the
states, which is 40 states, permit registration dr qualification
of at least some voters up to 3? days before the election.

A number of states nave maintained separate
vouchers for Presidential elections. It is — the situation
is similar to some of those who have left the state with res-
pect to absentee voting and registration. It seems to the |
decisions of this court in Carrington and Rash and Katzenbach
against Morgan are applicable.

Mow, I've discussed Section 202 and mostly with
respect to the Equal Protection Clause of the 14th Amendment,
but there are also other bases which'can be fiefcisddon here.

This is applied only to the firrjt, the foremost, the Federal

25
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elections, that of President and Vice President. It is a
Federal event with respect to which the Federal Congress might
have some appropriate voice, but the privileges of national
citizenship are — at least they can be contended to be a
privilege of national citizenship to vote for President or
Vice President, derived frcci the Constitution.

One of the privileges and immunities of a citizen
of the United States analogous to the right to travel freely
among the several states,, indeed, this has been a curb, a
hTeak.fl a restraint, on freedom of movement among the several
states and I think all of ue have known people who did delay
their move until after the election or who were very concerned
because they couldn't vote because they had to move before an
election.

Such cases as Edwards against California can also
be relied on.

For these reasons we think that, the prays of the
complaints in these 1 .-0 cases should be granted? that a declara'’
tion should issue that the statute enacted by Congress is
Constitutional and that the states should be enjoined from en-
forcing their statutes which are in conflict with the Federal
statute.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. Solicitor
General.

Mr. McGowan, you may proceed whenever you are ready

n2e



10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

ORAL ARGUMENT BY JOHN M. MC GOWAN, II,

ON BEHALF OF THE CITY OF PHOENIX, ARIZONA

MR. MC GOWAN: Mr. Chief Justice and "»vr It please
the Court- First I would like to correct or restate some of
tile facts stated by the Solicitor General..

In the Government's brief the figure used is
certainly 3,400 rather than 87,000 as the number in Arizona
not registered. And since the order of Justice Douglas on the
21st of August only 18 people have registered to vote in all oi
the 14 counties of Arizona, rather than 21 as stated.

In 'the appendix of Arizona's brief we have attached
copies of all of the county recorders of Arizona, setting forth
the number that did register and the total population of the
said county as revealed by the latest census figures.

In ~

Q As I recall the problem the schedule worked
out for the approval of the Attorney General of Arizona?

A Yes, sir. And it was given the notoriety
in all of the papers and the television and radio broadcast tha
they had the opportunity for three weeks,. Mr. Justice’ "to
register

It is Arizona's position that there was not adequat?
basis given for the enactment of the Voting Rights Act of 1970.
Arizona was not given an opportunity to be heard and that in thls

Court's decision in the Morgan case the Court satisfied itself
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that pertinent factors were used in. that Congressional
decision. Here there is nothing before, this Court for which
it can pursue the basis of which Congress acted as it did in
passing the 1970 Act»

Q Mr, Me Gowan, you say Arizona wasn't
heard. Were they prohibited from coming?

A They were not invited, Mr. Justice.

Q Well, you had consented to. So, I mean —

you are not making the point you were denied the right?

A Wo, no. Your Honor.

Q But you weren't invited.

A That's correct. Wo hearings were held in
Arizona.

Q But you knew 'the bill was pending?

A Yes, sir.

For what is put forward it appears that Congress
merely took cognizance that literacy tests have been used in
the past as a tool to deliver invidious discrimination. That
has never been the case in 'Arizona and Arizona has people from
all different parts of the country residing there, that have
moved there, and as this Court held in the Gaston opinion, that
in Footnote 8 when it very carefully said, "We have no
occasion to decide whether this act will permit reinstatement
with literacy tests in the face if a rush to a disparate

literacy achievement for which the government bore no
2s
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responsibility.

The Government's brief quotes the Honorable
Raymond Knockeye, Chairman of the Naﬁajo Nation, to the effect
that the only reason advanced for -the numberof — the high
number of illiterates not registered in Arizona, then New
Mexico was the effect of Arizona's literacy test* but no other
factor substantiates that statement,

Arizona has the great bulk- of the Navajo people.
They live in rather isolated areas. New Mexico's Indian
population is largely situated in Pueblos» That fact does not

bear up under ---

Q Are the}? illiterate in the Indian language?
A Not sir? by and large, no, sir,
Q Is that a personal opinion or are there

historical records or official documents with reference

A It's a personal opinion» Your Honor,

Q Is it a spoken language only?

A It is a spoken language and it.?s a written
language as of about 50 years ago. The gentleman who com-

prised the written language passed away about two years ago,

Q Do they have newspapers or —

A In the English language,

Q What about their schools?

A The schools are taught in the English

language,
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Q In the English language, for how long
has that bean true? As far back as the schools go?

A Yes, sir? since the Treaty of '67 or 568
when the Federal Government promised them a school teacher for
every so many Indian children»

Q Well, -there9s a gap there, it seems to me
needs some explanation. I*m not sure how relevant it is, but
if they have had schools for a hundred years what's the explana-
tion for the illiteracy in English? Don't they attend the
schools?

A Mr. Chief Justice, by the very nature of
the geography of the area the children are taken into towns 1like
Winslow and Phoenix and other places and educated, and some of

them have never liked that approach and therefore they have not

gone ,
Q Widespread truancy?
A Yes, sir,
Q I'm not sure how relevant this is, but it's

rather a surprising gap harel

A And it's in the Gaston case, where the
footnote, is quoted and this Court last June, in the Eyers case,
in. striking down the Imgla ‘ that the state within
the state concept must go. Nov?, where is 'that effect?

Yet, vie have a case in Arizona that's Warren Trading

Post versus Arizona Tax Commission, in 1965 in which this
30
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Court said,, “In compliance with its true obligations» the
Federal Government has provided for roads» education and other
services needed by the Indians.; The Court concluded that
quote: "Since Federal legislation has left the .state with no
duties all responsibilities respecting the reservation Indians
we cannot believe that Conéress intended to leave to the State
|
the privilege of levyingthe.. State Privilege Taxi"

By the very..language of the Warren Trading Post.»
Arizona .was brought with an exception providing Footnote 8 of
the Gaston decision. As it was determined in the Warren Trading-
Post case, Arizona has no responsibility for the literacy or
lack of it for a large part of its citizens by virtue or Federal
responsibility.

Arizona has always spent a great amount of its funds
on education: approximately 70 percent. And» Arizona'’s con-
stitution is, was enacted in the heydey of direct democracy» if
former Chief Justices of this Court and former Presidents had
laid Arizona's admission by virtue of the recall of judges we
have a very evenly-amended constitution. Five percent of the
voters of Arizona may refer to the voters of Arizona any bill
passed the legislature. For that reason no bill becomes law
for 90 days following the adjournment of the legislature to
give any five percent of the people the right to petition for

referral to themselves.

By virtue of that fact it's an awkward situation
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let so many who cannot read what he has to decide upon, that hi.
has a right to pass upon the constitution or any ordinary
statute of the state, because it*s easy to refer a measure? no
bill becomes a law until 90 days have passed unless two-thirds
of the legislature is declared to be an emergency.

It's for this reason that Arizona has always

spent a great portion ©f its taxable wealth on education. Our
constitution is amended every two years. WO have three or
four this year, which is a smaller number than usual. It decided

that they may listen to radios and television all right, but
as far as candidates, but when it comes to the voting on de-
tailed legislation andthe constitutional amendments it makes
it a rather difficult proposition to defend.

Mow, we have, 1in Arizona, a case that says that
the right to drive an automobile is a right, not a privilege,
but no one has ever said that a person is -- has impaired
eyesight should have the right to have that driver's license.

The same way, 1s illiterates are given the right
of the ballot, -they won't not only not be able to sufficiently
use that, but it will impede -the right of someone else who has
taken the time to learn to read and write.

Now, 1if Arizona had ever used this as a testing
device to prevent someone from voting '.hat would be one thing;
but we have never done that. It was all used to insure that

the ballot would be understood and that the great number of
32
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people that we elect and the ease by which we hang
constitution reform as it would not be given the full
protection of that process if literates are given the ballot,,

Q Mr. McGowans to what do you attribute
is the significance of so few registering pursuant to Mr.
Justice Douglas's interim relief order?

A The only conclusion that I could reach is
that there was not the demand for if,

Q Do you think this will be carried out in tie

future if the application of the stoppel dSterre de Arizona is

upheld?
A I don't think the percentage would increase!,
Mr. Justice,
o] Then» why tire you concerned about the thing?
A As a matter of if one person is allowed to

vote as an illiterate» that puts the whole process in jeopardy,

Q Why do you, say that?

A Because» Your Honor» our whole system in
Arizona is built upon the people» reserving to themselves legis
lative processes and if a person has the right equivalent with
someone who has learned to read and write» to go in there and
make it his vote by blinded voting» then it makes a mockery
of our system.

Q What is the Spanish speaking community in

Arizona; is it literate in English» largely?
33



10

"

12

13

14

15

16

17

18

19

2.0

21

22

23

24

25

Largely, Your Honor? yes, sir»

Rou”?ly 21 percent of Arizona has names

with Spanish derivatives.

Q

If they are literate only in Spanish you dc ¢t

don't let them vote?

A

The Constitution says they just read the

Constitution of the United States, or be able to and to write

their names.

Q Read the Constitution of the United
States
A In English.
In Spanish or inEnglish?
A In English,,
Q This is an ordinary thing, this negative
response. I suppose it could, be related to the communication

that was mentioned about the order. Does this mean,

that this

is open for an inference that now the Navajos generally don't

have television or don't have radios or what — would you care

to speculate on that at all?

A

the geographical distribution.

60 miles to vote.

Q

Well, Your Honor, I think it has to do with

Some people must come 50 and

What is the time limit I advised? I signed

that late in August, didn't I?

A

The 21st of August, Your Honor,
34
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to expire# though on the 14th of September# so there were

three full weeks in which — our primary was on the 8th.

Q That may explain part of its, the shortness
of time.

A But there was much interest by virtue of

the fact that the primary was two weeks after you signed it so
the consciousness of election was before everyone.

Q Do the Indians still want to retain a
state of Indian autonomy in connection with passage of laws
and importance of laws?

A Yes# sir# Your Honor. They have 25 per-
cent of Arizona that is under fchair sole jurisdiction.

Q That's for the election of the people#
officers and so on?

A Yes, sir# so they will have their own
private government.

Q Might that have anything to do with the
conditions which have been asked about?

A Quit®© possibly# sir.

Q In other words{ it's the rejection# per-
haps, speculatively# of participation in the affairs outside
their own Navajo Nation tribal affairs.

A A lack of interest, Mr. Chief Justice.

X thank you gentlemen.

MR. CHIEF JUSTICE BURGERs Thank you.
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Mr, Nelson.

ORAL ARGUMENT BY GARY K, NELSON, ATTORNEY

GENERAL OF THE STATE OF ARIZONA

MR. NELSONs Mr. Chief Justice, and may it please
the Courts if I might just briefly comment on some of the
questions that were just asked, concerning the literacy in the
Indian Nation and the reasons for not registering in the in-
terim period. I think there are a combination of factors that
are exceedingly frightening to me, as chief legal officer of fchji
state, which has a large Indian population.

I think one of the problems is that the Indians,
since 1800 have by and large rejected the Federal Government's
efforts to bring them into the mainstream of this country's
processes, whether it. is by language, by government, or any
other criteria — education, if you want to wave and I think this
is the reason, in addition to the actual factual matter, but th
communications on the reservation are totally inadequate to
take information to the Indian Nation. And I don't know what
the solution is to it, but they have exactly three jurisdictions
that they are concerned with, not any one of which has thorough
responsibility over them; the Federal Government, the state in
which they are in and their own nation, and it is a pressing
problem but I don't think that it is right for them to be able,
in a sense, without having any basis in fact or knowledge to

legislate in the State of Arizona, and I think they could
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particularly in two counties, if they chose to do so.

So? it8s a problem with which we are really concur? ed

and we don’t purport to offer here, nor would this be the propsr

forum, all of the answers to this question.

Q Are those two counties a majority of Indians
in the population?

A I believe that is correct; vyes.

Q Well, what's wrong with them governing

themselves, or dc you think they are illiterate?

A Nothing, but 'they don’t choose to do so,
Mrc Justice Marshall. They have never chosen to do so.

Q Who has given them the opportunity?

A Well, there is no evidence — there was no

evidence before Congress and there is no evidence here as a
basis to these admittedly short-term opportunities and affi-
davits that they cared to do so, that they cared to come in
and register and run the two counties, even though they

wouldn't admittedly be subject to paying any of county's taxes

Q Are they free to vote in those counties?

A As far as I know they axe, Your Honor.

Q Oh, vyou take it that the natives don't want
to vote?

A I think it's net gquite that simply explained

but they haven't shown motivation; certainly that's true.

Q Well, why do you oppose this move to give
37
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the illiterate ones the right to vote?

A We oppose it on the constitutional grounds
that we don't think it can be done this way, plus we oppose it
on 'the main grounds, as Mr» McGowan mentioned, concerning the
factor that so much of Arizona's legislation, both constitu-
tional and statutory legislation is submitted to the people anc
if they can't read and understand the language how can they
possibly intelligently vote. And then the odds are increased
because they vote: in a block, 1like someone suggests they shoulc
vote as opposed to making an independent decision, and I Jjust
think that's a terrible risk that Arizona has to take.

Q You have provisions in Arizona, I assume,
for blind people voting?

A Yes, Your Honor.

Q Well, couldn't somebody read to the Indians

who can see but can’'t reau?

A Certainly.

Q Where is the problem?

A I just don’t think it would be done; it.
isn't done.

Q Do they have members of the legislature in

the State Senate?
A They finally elected one Member of Idle
House of Representatives, which is the lower body and he served

one term; his name was Lloyd House; he was a Navajo and he trie
38
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to run for the Congress and was beaten in a three-way primary.

To the best of my knowledge and I would ask Mr.
McGowan to check his records, that’'s the only Navajo that’s
been elected. There have been, I believe, some other Indians,
Apaches, perhaps, Yavapis, who are either totally Indian or
part Indians who have been elected, but I just can't recall.
Lloyd House, I know.

Do they have districts there 'the Indians can

elect members-?

A Oh, yes, i think there are at least two
districts in Arizona there, if all the Indians voted, even 'the
one -that perhaps are registered, they could elect & representa-

tive if they chose to do so.

Now, if I may briefly touch upon which I think is
the most critical issue before this Court. I sort of feel a
little bit 1like proving Lincoln’s words; I think it’s appro-
priate, although it’s a different form than he found himself at
Gettysburg.

I think we are realxy met,here today in this par-
ticular question of the 18-year-old vote to find out if our
country so conceived as ours has, can long endure. And I think
that's really the ultimate test that we're faced with when we
brush our other cases aside, our decisions, and look simply at
the Fourteenth Amendment, even though we may call it abortive,

or an anachronism, or whatever we call it. I don’'t see how we
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conceivably sweep it away.

And 1 think 1 was very encouraged to hear the
Solicitor General, mention that we still consider the Electoral
College, which I think is a classic example of what most people
in most of the states for different reasons and with different
degrees of how they would like to change it, totally inapposite
to our system today. But, it's still there,

I find myself in tine position where personally, I
have for years circulated petitions to get the 18-year-old vote
question on the Arizona ballot. There is no question in my mind
it will happen and that8s not the issue, Butf it's a very
dangerous situation that we find ourselves in because 1 -think
historically this is where the governments tend to make the fixat
shortcut 'that leads to its eventual downfall and that's in an
area where everybody sees a need. 1It's a good thing; it's not
an evil thing that we're doing, so why not do it the easy way;
why wait as we did for the: female suffrage amendment. Why wait
for that long, drawn-out, difficult political process of con-
stitutional amendment. Everybody really wants it or the
majority of Congress wouldn't have voted it in the first
place and the 14th Amendment, we see from the briefs in this
case and from the concurring opinion of Judge MacKinnon, the
legislative history is not really conclusive and it’'s never

been enforced in its original provision so why forget it.

And I think that would be a tragedy.
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14th Amendment arid X think we must. 'l think we Jjust construe

them all and the fact that it hasn't been enforced I can't see

any logical or legal argument--that that makes any difference

whatsoever.

Now*

1 concede a very sound argument to be made

that Section 5 may give a concurrent remedy other than the

remedy of simply reducing a state's representation in Congress.

1 can see that as an argument, as a logical argument that this

Court might adopt in 1970 as opposed to, perhaps,, what was in

|

vogue in fch@ 1800s of potentially reducing the representation i

the Federal legislation.

But,

Q

act a concurrent remedy or an alternative or additional remedy:

A

But,

to say that --

You mean to give Congress the power to

Yes, Your Honor.

to say'that the words are not there,” that the

numbers are not there or to say that all it did was really put

into the constitution what was the accepted standard in 1865 or

*66 the generally accepted minimuras is to avoid the question:

so what. If, indeed that's what it did and if, indeed, they

shouldn't be there toda| that may be true but we can't change

it by Congress.
Yes i

Q

h
excuse me.

What you are arguing is that the second
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section of the 14th Amendment does — what do you think it does?

A I think it sets a minimum age for voting at
21 years under which the Federal Government has no authority
to enforce any sanctions against the state whatsoever, for dis-
allowing people under the age of 21 to vote. I think it says
that very clearly.

Now, granted, perhaps if we had been drafting the
l4th Amendment, we could have set it batter or more straight-
forwardly but I don't think we can strew away the fact that, it
says to the states: "States, if you don't allow your people
who are 21 old or older to vote, the Federal Government can cone
in under this amsndraent and sanction it.»" Mow, I think it has
to say, "If you do allow all people under 21 years of age or
older to vote, then the Federal Government has no authority
to come in and sanction you on that purpose and I just — well,
it's inconceivable to me, quite frankly, that we could come to
any other conclusion in spite of the sound constitutional
lawyers and judges opinions that are to the contrary.

And, it seems that we wouldn't even be bending the
constitution; we'd simply be breaking it, and while it would
be for a good purpose and a result that I personally want to
see accomplished, I think it would just be the first step and
every other step then would be a little easier, even if it were

more controversial. And I think this is just the history of

how governments finally concede have gone wrong because they
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took a step a little outside the law because everybody wanted
to do 1t. And the way to do it within the law was a little
cumbersome. We had some problems; we had some oral unrest,
perhaps, that's attributable to this, although I think that's
an erroneous conclusion and I just would urge this Court to
think very, very carefully about ignoring, as Congress said,
"That's one check that's gone."

As unfortunately, the President has, even -though
he stated that he thought i1t was unconstitutional. That's two
strikes and there's only one check left and unquestionably the
Congress had the power to do what they did. This Court has the
power to sanction 1t and I don't think either body has the
authority.

MR. CHIEF JUSTICE BURGER; Thank you, Mr.
Attorney General.

Mr. Robson.

ORAL ARGUMENT BY ROBERT M. ROBSON, ATTORNEY

GENERAL OF THE STATE OF IDAHO

MR. ROBSON: Mr. Chief Justice, and Gentlemen of
the Court: 1 hate to keep flogging this poor Katzenbach to
death but it looks like that's the name of the game' all after-
noon.

I think that we have heard enough arguments that I
can assume that this Court will recognize Congress, at least
directly by the Constitution of the United States, has no right
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to enfranchise any citizen to vote per se. That Congress can

legislate to prevent discrimination under the Equal Protection
Clause is not denied and a combination of Article 14, Section

1 and Section 5 certainly has been allowed to be exercised by

this Court in a good many areas.

But I think when you look at Section 14 as to the
whole you find that really the intent of the enactors of that
piece of legislation were attempting to stop discrimination
against citizens of the United States in an area where dis-
crimination had been practiced for a hundred years because of
race, color and national origin.

They were so unsure about Section 14 in what it
did that they enacted Section 15 to make sure that they weren't
understood, or they weren't misunderstood.

I think Katzanbach, and I want to point this out
because I don't think it's been pointed out in any argument
today that Mote 14 .shows that expressly in the Constitutional
Convention of the State of New York there was a great deal of
discussion about our national origin. I can't help but believe
that this Court was taking a real good look at that when they
decided Katzenbach.

Contrary to the argument of the Solicitor General,
I do think that there was, in this Court's mind, some invidious
discrimination on the basis of race, color and creed or
national origin.
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0 But, 1 don't think the Puerto Ricans were
around the country when this amendment was passed; am 2 correct

A I'm talking about Katzenbach versus Morgan
in the case of —

) Well, when you said the 14th Amendment

was restricted, that it only freed slaves.

A I was talking about Katzenbach — now you'Vs
got me confused. I'm not on your wave length.
0 You said that the 14th Amendment was restrict*

to the newly freed slaves and I submit Puerto Ricans weren't, evan
here at that time. And Katzenbach involved Puerto Ricans.

A I understand that but the New York Constitu-
tional provision that was struck down in Katzenbach, as I under
stand it, in one of the footnotes in that case there was clearly
pointed out -- I think it's on page 645 or 654 — 654 to be
exact, 384 U.S. 654. I think that that footnote indicates that
this has been looked at because there’s a quote in there direct g
but Df the Constitutional Convention of the State of Mew York,
which showed that they were considering national origin as the
source or their limitations.

I just wanted to point that out that this was
before this Court and it does have Some overtones.

Another thing that I would like to point out to the
Court and there has been some discussion of this today but not
specifically. Th€;re was a specific finding by Congress in the
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determination of how they were going to word the section in
regard to the 18-year-old vote in which they found in exactly
the language of this Court in Katzenbach that it was an
invidious discrimination for the states not to allow 18-year-
olds of age to vote because of their military service and it was
required by them and I would like to point out that this is, I
think, a syllogism because certainly more than half of the
18-year-olds in this country are women and are not subject to
any Federal service.

The service is required by the Federal Act, not by
a state act, so this can’t be a state discrimination here. Anc
the fact that of 50 percent of the males who are old enough to
be subject to the military service, only about ten percent of
them ever served, unless we were in the World War 11 situation.

1 don’'t believe that just because you are old enouch
to fight means that you are ©id enough, necessarily, to vote.
All that means 1is that you are ©Id enough to take orders
and you've been old enough t© do that since you could under-
stand.

The other side of the coin is that if you are too
old fight, as I am now considered to be by my country, then
you are too old to vote», and I don't think I'm too old to vote.

I would like to point out another argument
that; I'd like to make. The rationale and the arguments that
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have been proposed here by the Solicitor General are that by
a combination of Sections 1 and 5 of the 14th Amendment,
Congress can cl0 something indirectly that it can't find in
the enumerations of powers chav, at may do directly.

In other words, by removing 3 step by coming on
with an argument that, because we want to enforce equal protec-
tion ©f the laws and we don t want any discrimination we can
come in the back door and do what you could not do directly,

I think is a parody on the law and I don't think it's an
argument that holds too much water, particularly in & situation
where there is no particular di.3criEdne.tioa by a state that is
really pervasive across-the-board. Where yon can show that any
particular age group or sectior of the population is really
being discriminated against anj more than another.

Here is a group Bétween 18 and 21 that are not
allowed to vote. Well, after all,, 1it's common law and this- is
our heritage? nobody was allowed to vote and everybody was an
infant until they were 21 years of age. We have modified this
up and down, hither and yon andwe've allowed idle state legis-
latures to do this. But certainly up to this point Congress
has never attempted to do so.

If they can do it in this area, in the area of the
political arena, then there is no reason why the same kind of
argument cannot be carried over into marriage. We have a
terrible social problem with the break-up of marriage in this
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country» There is no reason why they couldn’'t move into that
area. There is no reason why they couldn’'t move into driving.
We have a terrible highway fatality record in this country.
There is no reason why they couldn’'t move into that area. And
there's no reason — we've got a terrible alcoholic problem in
this country,? there is no reason why they couldn’'t move into tlj«
alcoholic and the drinking area

Ttere is no end to it and once you open this door
if you, by the premise 'that's presented hare by tha Solicitor
General in the Government, then the door is open.

It also seems to me in regard to this — this is
the last comment I would like to make in regard to the Katzenbach
case — it seems to me that when Congress made the finding the}
did that there was an invidious discrimination because the
states did not allow 18-year-old persons to vote, that the legis-
lature was, in effect, invading the judicial power of the United
States which is invested in this Court.

Now, somebody said that — I think it was the
Solicitor General — it was easier for Congress to make up its
mind about what was an invidious discrimination in this area
than it was the nine men on this Court. I don't believe that
for one minute because they are not any farther away from the
people in Idaho or- Arizona or California or Maine or New Jersey
than you are and they are not any closer.

As a matter of fact, it's a judicial determination
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to shape the size of what is discriminatory then lay down the
guidelines? not a legislative one» It has to be determined on
facts and it has to be determined on a specific law and the
specific instance as applied to some kind of standards and what
we're here to find out is thiss are we going to let the
legislature, the Congress of the United States, set the standas
or 1s tills Court going to set the standard?

Now we get down to the arguments of the Solicitor
General in regard to the terrible discrimination which my state,
perpetrates on residents of the State of Idaho»

The Solicitor says that under the Act that was
enacted by Congress that we must allow all citizens to vote
whether he is domiciled in the state or not on the same basis
as those ' <?ho are domiciled within the state. Obviously this
is an impossibility» You have to have different procedures foi
those residents of the State of Idaho who are not domiciled in
the state and who registrar and vote by absentee ballot than
you do those who are going to be able to register with their
registrar of elections and go to the polls and vote»

Because, 1in the first place, gentlemen, you have
to use a little Federal help here,, You have to use the United
States Post Office and in Idaho we get one mail delivery a day
I don't know how you do in the rest of the country, but out
there we get one» Now, he was Y 'lling about how do we
get the absentee ballot, in at noon of election day»
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Now, 1 want to tell you what the problem is. I

was Prosecuting Attorney in Idaho County, Idaho, which has

8,700 square miles. That's about one-and-a-half times the State

of Massachusetts and in that county there ©re 12,000 people.

And there are 27 voting precincts and when the mail comes in at

10:00 o'clock in the morning and it goes to the County Clerk

the Deputy Sheriffs have to get on their horse or their car or

whatver it may foe and get to those precincts and get those

absentee ballots where so that by 8:00 o’clock at night when

the polls close they will be there so the election judges can

count them.

And i.f you think you can do that before 4:00

o'clock in the morning on election day you're out of your minds.

In that county it. can"the done. 1It's totally impossible and

gentlemen, there is a compelling reason for having these votes |

in at noon. Don’'t let anybody kid you.

There are 13 towns in my stata that have more than

5,000 people in them. We have got 700,000 people scattered

over an area that would make most of you ashamed. Twelve-and-

a-half people per square mile. And if you don’t, -think that,

creates some problems: administratively which he shrugs

off. That's great. But I think it creates some real problems?

some real expenses and. some pragmatic issues that the State

of Idaho is interested in and quite frankly, with all due

respect,

I don’'t think that the Congress of the United Statas
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has got any business monkeying with it because they don't know
what they are talking about, as far. as we are concerned»

Q Does the record in this case, Mr. Attorney
General, show the position Idaho’'s two representatives in the
two houses, took pa this 'pi'obie.- »?

Did they call all of these practical things fco
the Congress®?

A I'm not sc* sure they did, and I don’t have
any control of -them, Your Honor» I have very little influence
with any of them,

Q Why — do I assume that they voted for this
bill?

A I haven’'t the slightest idea» I think one
Senator did and think the other three did not. But I'm not
— don’'t quote me.

He says that it’s a real easy thing to have the
Congress come along and say, "Well, you are a citizen of the
United States. You just go whever you happen to light on
election day." We have a reasonable provision in the Federal
law. We have a 60-day residence requirement for President and
Vice President, I don’t see anything unreasonable about it. Pie
were talking about fixing a line here this morning between 18
and 21s three years, 30 days.

Well, it seems to me that the whole premise that
a presidential election is a Federal event is a false premise.
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If you have ever watched TV on election night, what you see is
hw the states are voting and you see these totals come up on
the board and everybody is waiting for precinct so and so down-
state in lower Illinois to get in. Thre are seven precincts
from Upper Michigan to get in so we’ll know what the final
vote 1is. And it's important to the people of the state to know
within a reasonable time what their vote is and who their
presidential electors are and really it doesn’'t became a
Federal job until they needed the electoral college? than it
becomes a Federal event.

Because up to that time who is supervising the
election snot Federal officers. Who is paying for it? There
isn't any Federal .money in there and when they passed this

this amend to amend the Voting Rights Act I didn’t see
them appropriating any money either to cover any increased
costs -or expenses it might cause the states. And to me that's
important because my state has a very low income.

Now, let’s talk about fraud for a minute. We have
— we're close to a lot of states and we are locked lathe moun-
tains. Now, he says that if these people can com© into Idaho
and vote in an election absentee if they left Idaho 30 days ago
and they couldn’t get in the next state, or ™ days ago and
they couldn’t get in the vote in the next state, so we've got to
take them and they write back home and they say, "We're going fc3

vote by absentee ballot.Y How are we going to check and find

52



10

"

12

13

14

13

16

17

18

19

20

21

22

23

24

25

out whether they really did not vote in say, Oklahoma or North

Dakota most of our kooks go to California to vote —
California. How are we going to cheek and. how are our people
going to find out whether there is from them. Where is the

Federal Register that welre going to find out whether these -eoplt
really did it or not?

Don't you think there is some kind of compelling
interest here on the part of the state that has to counter™
balance to find cut whether that man has voted twice or three
times or four times? He shrugs it off? it's an easy thing.

I've been a prosecuting attorney, both at the Fedeifg]
and County level. I know it's not easy. It's tough and it's
hard to get the evidence»

This opens it wide open and it's awfully hard for
me to accept the illegal theory which says that once a man has
decided he isn’'t going to live in my state any more and he sells
his property and he takes his kids out of school and he takes his
wife and he leaves to go live someplace else. How can it be

once he has served his residency, which is a matter of objectivije

intent, and that's fundamental principle of law once he's
objectively said, "I no longer am a resident of the State of
.Idaho,.” how can w® discriminate against a man that isn't even

in our jurisdiction? I want to know.
I cant see how in the world we can be held

responsible for them. 1 can see if Congress passed a law saying
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that in the Federal Building at Boise,, Idaho, if you happen to
be passing through Idaho you can go over there end vote and
register and we'll count it and we'll see that it gets in the
proper place and it gets on the election board. But I can't
see for the life of me how that kind of argument can be used
successfully.

There is one final argument I'd like to make in
this. It seems to me this argument hasn't been made at all
today and no consideration has been given to it, There seems t
be a philosophy or a tendency on the part of, not only courts,
but Congress and legislators and lawmakers of all kinds to pro-
tect the individual to the point where he is totally dependent
upon us to protect him from everything.

Now, it doesn't seem to ms so great of a burden
that a man ought to be able to get, if he is going to leave a
state, get down to the county courthouse and get his absentee
ballot and vote it before he goes to Timbuctu or he goes to the
playground U.S.A. or he flies to Europe or he comes back here
walking. It doesn't take very long.

I have a son who is going to school in the State
of Oregon. He came home to visit this summer and in half an
hour I had him registered and voting before he went back to
school and his wife, too. Half an hour.

It didn't take any great effort to protect that
boy's right to vote and his wife’'s right to vote. With a
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little planning it seems to me that the individual could
pretty well protect himself'» And if he wants to take the
responsibility for lolligagging all ever the United States

of America or all over -the worlds, for that matter# and he
doesn't want to make any effort to get where he's supposed t©
be when it comes voting time 1 can"fc feel very sorry for him»

It seems to me that there should be# at least an
area in here where a state has not invidiously discriminated
against an absentee voter because of 30 lousy days»

We amended our constitution seme time ago# to fall
in line with the trend that was going on and at that time 60
days seemed to be a reasonable period of time. Most .of the
states since# that he was speaking about this morning# have
amended their laws or constitution# since we did» And we
keep finding ourselves in the position of trying to come along
with the times and then finding out all of i sudden we didn't
go far enough because somebody set up the standard another
notch.

We find this' particularly true all along the line
of administrative law. This morning we argued Cipriano and
Kramer and I have a great deal of respect for this Court in
those decisions but they left an impact »n my state and the
City of Phoenix# that is hard to imagine because for two years
v;e had no capital investment in our state because we can't
sell our bonds and there is not a thing I can do about it until
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our own Supreme Court falls in line with this court and if it
doesn't do it pretty quick we're two years away again because
our legislature won't bs able to take care of the problem.

So, when these ripples come out from here they go
in all directions and they're very important and it seems to
me, gentlemen, Congress should not be allowed to substitute;
its judgment unless there is a serious, capricious and
arbitrary judgment being made by the State Legislatures and 1
don't think this Court ought to allow Congress under the pro-
visions of Sections 1 and 5 of the 14th. Amendment, to rewrite
the Constitutions and statutes of 50 states.

Thank you.

MR. CHIEF JUSTICE BURGER; Thank you, Mr.
Attorney General.

Mr. Solicitor General, you have, I think, 13
minutes left.

REBUTTAL ARGUMENT BY ERWIN N. GRISWOLD,

SOLICITOR GENERAL OF THE UNITED STATES

MR. GRISWOLD; Mr. Chief Justice and may it pleas-

the Courts first I would like to thank Mr. McGowan for

correcting the figures I gave as to the number of persons barrejd

from voting ~n Arizona and the tiny number who did register
under Mr. Justice Douglas's order. 1 was speaking from memory
and I am sorry that I had them somewhat inaccurate.

Q What do you have — do you care to comment
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on the diversity of problems which the states must meet which
the Attorney General of Idaho has just commented on?

A They —

Q Even New York may be highly efficienti»
problems of registration are different from the problems of a
mountainous rural, state.

A I couldn't follow the discussion/' I'm
sorry, Mr. Chief Justice, because tire statute provides that the
ballot must be received by the closing of the polls and there
is no obligation on the state to get the ballot there. The
obligation is on the voter end on the United States Post
Office and the voter ought to be aware that he had better
allow plenty of time if his post office is going to have it
received by the time the polls are closed.

If the ballot is received by the time the polls
are closed I don't 'see $\y burden on the state above and beyond
that which is presented bythe voter who comes in five minutes
before the polls are closed arid casts his wvote.

So, I couldn't follow that particular argument.

Q I was thinking of this particularly, Mr.
Solicitor General in the realm of the new voter problems that
attend the exchange of mail, for example, to check, if Idaho
wants to check on new residents to vote I suppose it's rather
a complicated business to find out from the old voting situs
whether the man has the right to case an absentee ballot.
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A Mr. Chief Justice, there is some problem
about following up here. Wh,at will happen, in some cases, I
suppose, will be that there will be a charge of some: kind
made that this man voted twice. It can then be investigated
without great difficulty. It may bo somewhat hard in advance
to prevent dual voting, although I think this is really a
Bthreat, but net a very serious matter. Time may come when
webl.l have electronic checkups by Social SEcurity numbers and |
things of that kind, but even in the meantime there are '
telephones and I have no doubt there are telephones in Idaho
which extend to a great many places where it won't <e very dif-
ficult to get the information.

In this connection I think it is relevant that
Jurisona is a large, sparsely populated state with very similar
problems; mountains and the desert and they chief proponent of
much of this legislation was Senator Goldwater from Arizona,

Also I think it was relevant with respect to the
argument of Arizona about the literacy requirement although
Senator Goldwater was primarily interested in the residency as-
pects, he took an active part in all of the discussion and he at
no time opposed the regulative legislation with respect to
literacy/v  the ground that it would present special problems
in Arizona.

Moreover, the suggestion on behalf of Arizona which
the problem with respect to literacy in Arizona was due to the
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default of the United State! it. -0t p oviding an adequate educsj-
tion for these Indians and if l).vit is true and have no doubt'
that it is a substantial xnensuj s of responsibility there, that
surely the United States Ought to be -+tble to take the -steps to
remedy its own default.

With respect to the problem of people who reeved 3,nt
the State of Arizona who hac, beer discriminated against in their
education in other states, this was specifically pointed out by
the Attorney General in his fees tiraoay, both in the House and Ik
the Senate, and the Gaston-County case was expressly relied upon
by him and by ethers and. it was never effectively countered.

The — in the Senate there was never any committee report? there
was a problem getting it out. cl the Judiciary Committee and it
was taken out by another legislh;:Lve department but ten members
constituting a majority of the .Senate Judiciary Committee, and
this is printed on page 40 of: or.: brief, issued a joint statement
which it seems to me under all circumstances, can. be treated

as the equivalent of a committee report, in which they said

that this extension of the suspension of tests to areas not
covered by the 1955 Act and incidentally, I think it is sot
irrelevant that this statute, dees not invalidate, apes not
nullify state literacy tests? 1 suspends them for five years.

They said that.-this extension of the suspension
is justified for two reasons.: i. Because of the dis-
criminatory impact which the re juirement ©f litxgsé&ey as a
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precondition to voting may have on minority /roups and the
poor and there is nothing there about who is responsible for
it; where it happened. We*ere going to make them be good
because they were bad in the past. It simply is a current
fact that a large proportion of the persons who are now
illiterate for one reason or another are of minority groups and
of the poor and thus the literacy requirement a specific
impact them and too# the joint statement continued ‘because

of an insufficient relationship 'between literacy rand ;the
responsible interested voting to justify such a broad restric-
tion of the franchise."

Now# that committee and the Congress proceeded to
view -the problem as a national problem and. to legislate on a
national basis# what the specific fact is in a particular case#
whether in one state is another serious problem than in another
is not important.

The objective that Congress had in mind and could
appropriately have in mind# we believe under Section 5 of the
14th Amendment is to eliminate denials of the Equal Protection
Laws anywhere in the United States# large or small.

In the last analysis# it seems to me that these
three problems: voting age# literacy and residence arenst that
very similar. I would net. necessarily say that they must
stand or fall together. There are different arguments which
can be mads with respect to one of them. The voting age# I
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believe, stands only on Section 5 of the 14th Amendment,
whereas Section 2 ©f the 15th Amendment and other provisions
can''be brought in in addition, with respect to the others.

But these are, in our view, matters which lie within
the judgment of Congress pursuant to its powers to enforce
these several provisions of the Constitution. Suggestions
have been made that Congress might go to extremes. If Congress
gees to extremes, that will be another case and it can be
dealt with whenthia Court is still sitting.

But in this case, in our view, Congress has net
gone to an extreme. What Congress has dona is an appropriate
action, within the concept of the necessary and proper clause

that was established by 'Chief Justice Marshall 150 years ago and
Should be sustained by this Court.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. Solicitor
General.

Thank you gentlemen. The case is submitted.

(Whereupon, the above-entitled matter was

concluded)
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