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PROCEEDINGS

MR. CHIEF JUSTICE BURGER; Number 28? number 38?
number 43? number 44, the Northern Lines Merger Cases we will
call them collectively.

Mr. Mclaren, you may proceed.

ORAL ARGUMENT OF HONORABLE RICHARD W. MC LAREN

ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES

ON BEHALF OF APPELLANT UNITED STATES

MR. MC LAREN: Thank you, Mr. Chief Justice, May it
please the Court, I will direct my argument to case Number 28,
the United States v the Interstate Commerce Commission. This is
a civil case that comes to the Court on direct appeal from the
judgment of a three-judge District Court. The District Court
denied the Government's request for an injunction and upheld the
X.C.C.'s approval of the merger of the Great Northern and the
Northern Pacific Railroad that has been referred toin our brief
as the Northern Lines and their various railroad subsidiaries,.

The merger has been stayed by this Court's Order
The issue in this case is whether the I.C.C. correctly applied
the Public Interest Test of Section 52(b) of the Interstate
Commerce Act vhe-s. it approved this merger, holding that the
savings and service benefits of the merger outweigh the
elimination of substantial railroad competition between thew
Northern Lines and the northern tier of Western States,

Case number 43, the City of Auburn case is related to
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our case and it also raises competitive issues. The other two
cases. Case Number 38, the Brundage case, involving the fair-
ness of the merger terms to Northern Pacific stockholders, and
Number 44, the Livingston case, questioning the Northern
Pacific's title to its property, raise unrelated issues.

Now, although the record in this case is a very long
one, the basic facts are relatively simple. ,First, X would like
to identify the roads which propose to merge in terms of the
areas they serve. The -trunklines of the merger parties are
shown in various points on the fold-out map at the end of the
Great Northern brief. X have: taken the liberty of requesting
the Court to distribute each Member of the Court an extra copy
of this map and also a copy of the map which is prepared from
Exhibit 85 and used by the Government in the District Court
pursuit.

The latter shows the applicant roads as they will
appear when it has merged. Looking first at the Great.
Northern5s map, the bigger one, you will see that the Great
Northern trunklines are at the top in red. With its affiliates,
Great Northern carries on operations over some 8200miles of road
in the northern tier states, from Minneapolis and Duluth —
Duluth in the east, to Spokane, Seattle, Portland and other
terminals in the Pacific Northwest,

Northern Pacific is green on the map and its

affiliates operate over some 6800 miles of road somewhat south
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of the Great Northern and they serve the same main terminals as
the Great Northern in Minnesota and the Pacific Northwest.

0 X don't see the green ones — the Great

A The Great Northern map, Your Honor, shows the
trunklines and in colors —

Q I've got it.

A Yes, sir? and the lighter black lines show

more branch lines.

Q The simple black lines are part of the same
system?

A They are in that particular case? yes, Mr,
Justice Stewart. Some of the other black lines shown, as I

understand, belong to various other roads.

Q Yes.

A Shown on the Government's map, the smaller one,
in red are all of the routes as they will appear of the merged
roads, both trunklines and braaehes.

The Chicago, Burlington and Quincy road, jointly
owned by the Northern Lines, is shown -- its main line is shown
in brown on the big fold-out map. Burlington conducts
operations over some 8600miles of road, running northwest from
Chicago and Minneapolis and also west from Chicago to serve
such points as St. Louis, Kansas City, Omaha, Denver, Billings,
Montana and with a connection with Northern Pacific in. Montana.

Subsidiaries of the Burlington go south as far as the
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Texas Gulf Coast, as is shown on the Government map. And as the
Great Northern map shows, 1 think the Burlington service seems
to be complementary to, rather than competitive with the service
of the Northern Lines.

Also involved in, the merger is the Spokan, Portland
and Seattle Railroad. About 600 miles of road shown in blue
and its main route on the Great Northern map. It is also
jointly owned by the Northern Lines and its main line provides
their shortest route from Spokane clown to Portland.

The third line — the third rail line providing
service across the northern tier states is the Milwaukee
Railroad shown in black on the Government's map and also, on the
Great Northern.

Now, there is no dispute that the Northern Linas are
financially strong firas. They own vast acreage of valuable
land and mineral rights, as well as rail and motor carrier
assets. They are also regularly profitable, although it's
fair to say that their profits have fluctuated over the years
and do not reflect a large percentage of setiVtftt on their invest-
ment capital.

As merged, the Northern Lines and the Burlington
would constitute one of the largest rail systems in the country.
The merged company would have some 27,000 miles of track in
16 states; total assets around $3 billion? «annual rail revenues

$823 million and net income in the neighborhood of $131 million
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a year.

Q How do these compare 'with the Penn-Central
merger in.site?

ft. 1 believe, Mr* Justice Harlan, that in package
it is bigger; 1in. terms of revenue it is not as big.

0 Mot as big.

ft I8m not positive of those figures.

As the rosps seem to indicate, the Northern Lines

are head-to-head competitors for traffic across the northern

tier states. Each is the main competitor of the other and the
Milwaukee is a very weak third. The nature and extent of this
competition — rail competition and intermotor competition in

this area is covered by the findings in the I.C.C reports as
I will describe in just a moment.

To simaarize,the proceedings in the Interstate
Commerce Commission there are two main reports, the first
disapproved the merger on grounds that it would have a drasti-
cally adverse effect on competition as well as adverse effects
on its employees.

The second report, on recoi si.deration reversed and
then approved the merger. I should say that the findings of
fact in the first report are of significance, since they are
largely found again the second report which is based on sub-
stantially the same record. There are 3 few exceptions, as I

will point out.
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1 also think that the rationale of the first report
is important since it is out contention that it applied the
correct legal standards, whereas the second report did not.

Q I wonder if this set of figures in the
prospectus will help me if you will pinpoint the figure that
you have in. mind of the competition which will be eliminated
in terms of practice in the northern tier in which these two
roads operate. I8m talking about a figure of somewhere around
6 percent there in one aspect and another figure? could you
pinpoint those for me?

A I believe tha? the figures that Your Honor
is recalling has to do with aéproximately 6 percent at points
wh$r<3 the Northern Lines are the only rail service. 1 believe

that there is another figure of some 37 or 33 percent where

they compete for revenues and there is also some other competi-

tion. And the broad figure that we use and that I will get into

in. some further detail later is that the Northern Lines directly

compete for around 43 percent of their revenue and there is an
additional overhead portion of their revenue, 12 percent. So,
we're contending that they are eompetitOM for about 55 percent
of their revenue. There are some other figures as to the per-
centage of the market they have, which I will get to. It runs
67 and 80 percent in different areas.

To review Jjust briefly the proceedings in the

Interstate Commerce Commission, they began in 1961 when the
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Applicants petitioned for authority to merge. Public hearings
were held in 1961 and 1962 ir which the Justice Department
participated, and in 1964 the Examiner issued a report recoin-
mending the merger with certain conditions, be approved. The
matter was then briefed, and argued before the I.C.C and in 196S
ICC issued its first, report disapproving the merger, even if
conditioned as demanded by various interveners, including
various other affected railroads»

Now, in the course of this first report the Commis-
sion analysed the evidence of the estimated savings to the
applicant’s merger. It estimated around 22 and a half million
dollars after tan years. The report detailed and analysed the
various efficienci.es, principally the combining of yards and
other facilities, the reduction of work forces and the report
listed also the advantage to shippers, principally, more direct
routing and faster schedules all of whi;h the merger promised.

On the other hand, the report noted that applicants
could coordinate certain facilities and realise very substantial
savings without merger. They pointed out that the applicants
are "large, strong and prosperous railroads, and growing
stronger." They also found that their long-term trend was
favorable as against motor carriers it found that their ton miles
of freight had increase substantially during the 1960 through

1964 period and it found that the railroads had what it called

a decided competitive advantage in many long-haul movements.

10
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Now, in approaching the public interest test 1laid
down by Section. 52 of the Commerce Act, the Commission saw
its task as one of determining whether -the adverse effects of
the merger upon competition and on carrier employees were
outweighed by the cost savings to applicants and the improved
service to shippers. It saw the public interest scale as being
imbalanced, neither for nor against the merger under the law.

Analyzing the competitive effects of the merger, the
Commission focused on the northern tier states as being the
area in which low-cost rail transportation was, as it said, of
primary importance to long-haul raw material shippers and the
area where rail competition ,/culd be most adversely affected by
*the merger.

The report also found that whereas animal, mineral,
agricultural and forest products account for around 60 of
Northern Lines' revenues, this kind of traffic was generally not.
attraction to motor carriers and was not highly susceptible to
diversion to motor carriers. In fact, hit found that inter-
motor competition is not as strong in the northern states as in
other parts of the country.

The report also found that the Northern Lines ran
direct and substantial competition with one smother and that
when this was eliminated the merged road would have -2’ dominant
>osition in the northern tier states.

For example, it found that the — together the
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Northern Lines would handle 61 percent of the carload traffic
moving westbound in the northern tier and 83 percent east-bound.
As to West Coast traffic from Washington to California it

would have 73 and a half percent moving north and south through
the Shasta and Beaver Gateways. And they would moves 67 percent,
a total ton miles of rail freight in the northern tier states?
45 percent in Minnesota, 81 percent North Dakota, 82 percent in
Montana and 77 percent in Washington.

After the merger the first report found the Northern
Lines would, as the report said, reign supreme. They would
overshadow all their rail competitors within this region, and
from this region to points beyond.

Measuring the. competition, that would be eliminate,
ICC found that the Northern Lines were in direct competition, as
X mentioned at points accounting for 43 percent of their
revenues, and further that they competed for overhead traffic
accounted for another 12 percent, thus the merger would
eliminate competition between them for 55 percent of their total
revenue,

As to tse Milwaukee Road the ICC found that for
various reasons it was a handicapped and weak competitor. It
accounted for only 12 percent of east-west traffic in the
northern tier. The first report recognized that the Milwaukee
could be strengthened by conditions attached to the merger and

it considered these conditions: principally the granting of
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traffic rights into Portland, Oregon and into Billings,

Montana and the opening of II gateways where it could exchange
traffic with Northern Lines* The report found even with these
conditions the benefits would be, as it said,"Minimal, and
Milwaukee*a relative competitive position after the merger would
be weaker than ever*

Q My impression is that only three of the six
conditions had been accorded to the Milwaukee Road*

A . I believe that the Examiner's Report denied
most of them, Mr. Justice Stewart, but then the — in the first
report the Commission took it assuming, as I understand»

Q Assuming all of them?

A Assuming all of them, yes, arid saying that even
though they had all these gateways and the new terminal on the
coast at Portland,, they still would be relatively weaker.

And matter of factly, the report went on to point
out that the new company would have what it referred to as
tremendous solicitation advantages, the merged company would,
and noted that the Milwaukee’s solicitation efforts would be
puny by comparison. This is important, because when you open
gateways this is a two-way street, the other fellow can get
traffic as well and the Milwaukee could lose as well as gain
traffic*

Now, the first report concluded by holding that

applicants had failed to establish that the merger would result

.13
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in transportation service superior to that which could, be pro-
vided without merger and indeed that "the disadvantages of an
appropriately conditioned merger, a drastic lessening of com-
petition, andadverse effects on carrier employees outweigh the
benefits that might be derived by applicants and the shipping
public.

Now, there is a dissent to the first report by
Commissionersj five commissioners dissented and they did so,
not on the theory that the Northern Pacific and Great Northern
road was dominant, as the majority found, but on the theory that
they giants who do not now bother to compete-

They said that the Northern Lines, 1in their language,
"axe fat and happy. They split the lion's share of the
northern transcontinental traffic and revenues between them and
so preserve a facade of competition."

Q What was the information on that; you said there

were five on the dissenting side?

A Yes, Your Honor, and I think six on the majority
Q Six to five.
A The dissent also found that the Northern Lines

had what they call a common-law marriage and they said they
hold the shippers captive over great distances with a virtual
lock on traffic routed through Spokane and between cities?

that they hamstrung and short-hauled the Milwaukee and that they

condemned it to a marginal and steadily deteriorating existence.

14
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The dissent reported that what was really needed
here is to write off the present family competition, as it
called it, by using the conditioning power of Section 5 to
try to establish the Milwaukee as a genuine and authentic
competitor. Mow, I emphasise this dissent because upon re-
consideration as I will describe in a moment,, the Commission
reversed itself and it approved the merger and the minority
became the majority in the second report and it used some of the

same language and reasoning as in the dissent from which I just

read.

Q Eow many shifted over 'to the majority?

A Well, Justice Heirlan, there was a change in
some people on the Commission. The new lineup was eight to two

and one abstained.

Q Did any shift?

A I think two must have shifted, Mr. Justice
Harlan.

Q I mean it wasn't all a question of new per
sonnel?

A No, not entirely a question of new personnel.
There were two or three — two that shifted.

Now, after the first report was issued in 1966 the
applicants petitioned the ICC for reconsider,ation. They formally
stated that they were willing to accept wvarious conditions,

included all those asked for by the Milwaukee and the Chicago

15
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and Northwestern Railroad, At the same time applicants entered
into an agreement with, those two roads, the Milwaukee and the
Chicago and Northwestern, not to oppose their''proposed mergers,
return from which Milwaukee and Chicago/knd Northwestern agreed
to withdraw their opposition and support the Northern Line'?
merger

Applicants also filed their agreement to enter into
an attrition agreement for the benefit of employees and they
urged that ICC had erred in estimating merger savings in the
first report? that these would be substantially greater than it
had found and that it asked for further evidence to be heard on
the subject.

In January of *67 the Commission granted the peti-
tion. They issued an order reopening the proceedings and as
the latter report stated, this was a limited reopening. The
further hearing was limited solely to determining on the basis
of the most current information readily available, the amount
of estimated savings resulting from the proposed merger in the
light of (1) agreements entered into between the applicants on
the one hand and on the other the Milwaukee and the Northwestern
and second, the effect of relevant financial, operational and
other changes the savings which have occurred subsequently to
the close of hearings.

Q Did the personnel, of the ’

from the time this case.began until it ended?

16
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ft The personnel did change, Mr. Justice Black.
I believe that in the second report there were eight in the
majority, and this included five that had been in the majority
before plus two that had changed and plus one new commissioner
and there were two that still were dissenting and then there wa;;

one new commissioner who did not participate,,

Q There was a new commissioner but he did not
participate?
A Well, there was one new commission who did not

and there were two who did.

Q And the only change was that one during from
the beginning to the end?

A No, there were five in. the original dissent.

0 I ant not talking about the way they divided up
among themselves. You had a number of men on the commission —
members of the commission. What was the difference in the per-
sonnel of that commission from .the time this case began until it
ended?

A I believe 2ha right in thinking that there were
three different commissioners.

0 Three different commissioners?

A Yes, sir.

Q When were they appointed?

A I'm sorry, sir, I don't have that information,

but I could get it.

m17
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0 All right.» But one of those three went each
way and one abstained? is that what you told us?

A X think that that’s right, Mr» Chief Justice,
that there were two from the former majority that switched and
then one newcommissioner that added to the original five and
made the eight, And then there was one new commissioner who
dido.91 participate,

Q So it was not the new commissioners who
altered the results, though? Basically it was the change in the:

position of some of the former commissioners?

A That would do it? yes. Because they had five
and they did get themajority from — by one of -
Q Bo you know whether the change in personnel had

anything to do with the Jjudgment that wasfinally rendered?

A. I really can't speakon that, Mr. Justice Black.
X think that the basic fact here is that there was a change in
the standards that they applied.

Q Well, that’s — there might bs a change in the
standards, but was there a change in the number of men who
applied the standards?

Q Seven members of this majority were on the Com-
mission at the time that — of the first decision, 1 gather.

A It’s either seven or eight, Mr. Justice Harlan.

Q Well, there is only an eight-roan majority? isn’t

that right? Eight t© two the vote was?
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A Eight to two and one abstained,,

Q And one abstained. And seven of those — if
only one new commissioner was in the majority on the last reporl
that meant seven were on the commission at the time of the
first report.

A Of the majority?

Q Yes.

A Out basic contention, Mr. Justice Harlan, is
that the Commission failed on the second report to apply a
public needs standard which is the basic issue that we contend
to the Court.

0] That's not very close to a leading question, is
it?

A Well, it’'s a very difficult question, Mr.
Justice Black, because the Court has laid out the requirements
for an accommodation of the Transportation Act, the organization
of roads into systems and serving the needs and requirements of
efficient transportation.

On the other hand, the Courthas held we do haveaa
national policy favoring competition and that the cases say thau
the Commission in approaching these merger cases must accommo-
date the views and the policies of these two statutes.

Q Is it possible to preserve competition and to
permit mergers?

A Well, to —-

19
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0 Preserve it to the extent that it existed
before

A Not among the same identical parties, but I
think, Mr. Justice Black, we have for example in your Penn-
Central merger a situation where the roads merged and the
Commission had in mind the remaining competition, then the
Norfolk and Western Roads and from the Chesapeake and Ohio
system what was coming along it looked at the fact that you
have a network of good roads and strong inter-motor competition

a
and then it found/public interest factor here in that the roads
had the burden of providing public service and for commutation
cities and they had the very puzzling and difficult problem of
what to do with the bankrupt New Haven Railroad and in balance
all parties felt that in the Penn-Central litigation that that
mergerwas a good thing.

Q It might be a good thing and might not wholly
preserve competition:

A That's very true. And the matter did not come
to the Court, although it came to the Court on other issues, it
did not come up on the competitor question.

Q Of course, you are not representing the
Department of Justice finding it on the basis that it is a bad
tiling?

A I didn’t understand, Mr. Justice Black.

Q I don’t suppos;© you, as a representative of the

20
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Department of Justice, are opposing this on the basis that the
whole merger of all those railroads and all that part of the
United States, 1is a bad thing or a good thing?

A Well, ye're opposing it on the theory, Mr.
Justice Black, that if you have healthy, directly competing
railroads, they do not need this merger in order to continut to
give good service; they are dominant, in this area of the
northern tier states and we think that under those conditions
the requirement of accommodations of the policy of the Transpor-
tation Act and the anti-trust laws require that they — that
such an anti-competitive merger not ba permitted unless it
serves a real public need and that that kind of elimination of
competition should not be permitted to serve the private
interests of 'the parties and if there are public interests that
are being served by the merger, but if they could be served by
a less anti-competitive alternative, then the merger should not
be permitted. The less competitive alternatives should be put
into affect by the Interstate Commerce Commission which, after
all, under the law, 1is given vast powers and great discretion to
regulate and to supervise the affairs of the railroads.

And in this case it is our contention, that the
Commerce Commission should have considered to what extent it
could have opened up the gateway in order to strengthen the

was

Milwaukee if that/the matter of public interest that's found, here

Q I take it.that you do concede that better

21
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service might well justify ar. anti~competifclve merger?

A Certainly if an area has inadequate service and
the way to remedy that would foe to have a merger, that would foe
wise.

Q So, you would say not always. You have to first
find that there is inadequate service? Before you can ever

justify a merger?

A No, I don't say that — I don't think that's
true.

Q That better service is enough?

A Better service might foe enough, but if it's a

terribly anti-competitive merger, 1if better service can foe
achieved by a less anti-competitive alternative, then the
merger should not be permitted unless there is some real .public
need for it.

Q Well, then, what's wrong here is, in your view,
is that the Commission, although it found there would foe better
service, didn't make an express finding that they could not
achieve these results by another route?

A That's one of the things? yes, Mr. Justice
White. They did find that in the first report.

Q All right; what if they had found that they
couldn’'t get this better service by another route in this case,
let's assume the Commission in the second report had made that

finding, would you foe here?

22
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A Yes. I think if they made that finding and that
thre was a need — a public service resulting from this, I
think that they would have that power. I am not sure that we
wouldn't be here, because I think that then the Court has a
right to look at this situation and see if the — if that
determination is supported by substantial evidence. And 1 see
as a question in this particular ease, that the Commission has
done more than really give lip service to the question of the
value of competition. They have followed the dissent, the point
that I made a little earlier, that after all, these giants have
not competed for years? they have thrown up their hands, given
up hope and they said, "well, let's let ’'em merge and we’'ll
try and make something out of the Milwaukee and maybe it will
provide the competition that we seek to get from the Northern
Lines,

Now, on the second report the Commission came out
and they said that this is a matter of where we were in error
on the savings that will come from the merger. There, will be
some 539 million in savings after a few years instead of 22 or
25 million earlier estimated and they dwell at some length on
the improved service which ultimately would result from the
merger, but they did cite no prospective service benefits that
had not been considered in the first report.

And I think it's fair to say that what they did do

infchs second report was to discharge or reverse two principles
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of analysis which had been followed by the majority in the
first report. They took a new perspective as they said. First
they determined to focus not. so much on competitive effects on
the northern tier states where competition would be eliminated,
but rather they broadened out the focus and they took the broad
view of the total area that was served by all the merger
parties, included that down in the central corridor which is
served by the Burlington. And, of course, the effect on com-
petition looked somewhat less drastic, taking that view.

Second, in considering the anti-competitive effects
of the merger the Commission determined that primary rates not.
be given to the competition eliminated, that is the competition
for 55 percent of their revenue, becciuse it held that there was
substantial intermotor as well as intramotor competition,
though it survived the merger.

Q Would it also be correct to say that they took
a different view of the meaning of Section 5; is that in the
report?

A That was argued in the lower courts, Mr. Justice

Stewart. 1 think that they are kind of on both sides of that

question.

Q Both sides in both reports?

A Yes, sir. There was an indication in the first
report that there is a presumption in favor of mergers. On the

other hand, there is a statement that the matter is imbalanced.
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And then the second thing in effect, said in the second report
is that it does appear that they in effect, did accept the
idea that there is a presumption in favor of mergers that are
brought out by the private parties in the second report., whereas
they gave competition a certain value and weight in the first
report that they didn't in the second report.

The difficulty, as they pointed out the first report,
Mr. Justice Stewart, 1is you have the difficult task of weighing
an intangible value, competition. On the one hand against the
savings of a merger the tangible values you can say well, it's
$25 million here and how can you say that a competition was
worth $25 million a year? I think that there is some indica-
tion inthe recent holdings of the Court, starting with McLean
where this test was laid out that there must be the accomoda-
tion; the Commission must consider on the one hand the compara-
tive consequences; on the other the savings, improvements in
service and so on. That was spelled out in McLean. It was
followed in the Denver — it was followed in the Minneapolis-
St. Louils case and it has been referred to at various times
since then. I think that two or three of the Court's more
recent cases have cast some additional light on this in the sense
that the Court has treated competition as a basic policy and
it has treated the power of the administrative agency to grant
immunity from that as carrying a rather important determination

that is to be made by the administrative agency.
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Q Are you referring to cases like the Maritime
Commission case, Svenska or whatever it is?

A Svenska is one of them? the Denver-Rio Grande
case, I think is one of them That's the Railway Express
Agency stock purchase and in the Denver-Rio Grande opinion there
is a passage that has to do with it and it points out that this
52 power is the power to grant immunity from the policy which
favors competition and it implies that, this is a matter of
considerable importance for the Commission to determine., And I
think that when yon then get to the Svenska case, true, that
was a Maritime case and true that was not a merger case but it
did specifically mention two of the rail merger cases and it
said that those case followed the same pattern.,

Q Mr. Mclaren, as I read this record, there are
some very, very substantial reductions in the time runs. Now,
on agricultural products, which is one of the figures that. I
have here in my mind from the apple-growing country in Oregon and
Washington, particularly Washington, I guess, that's a very
important factor isn't it in this day of speed?

A Yes, it certainly is, Mr. Chief Justice. What
I point out now is that the original figures came out and I
don’'t remember them precisely, but I think the rail time from
the Northwest down into the Chicago area was something like 94
hours and they said, "When we merge we can put together better,

more direct routes and we can cut 12 hours off of that. But,
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then the record was closed because the Milwaukee had put
throughsome faster trains. They had cut 12 hours off already.
They took some lighter weight equipment and they were more;
careful in their scheduling and there is nothing to prevent then.
if Your Honor please, to work out these routings without merger.
They don't have to merge these railroads in order to get. direct
routings and that's what the dissent in the first report is
pointing to. -They sat here fat and happy and they have been
entirely unwilling to take advantage of the possibilities that
they work for more direct routings, to try and meet the truck
competition talks about. They could have done that; they don't
have to merge to do it, and they could cut very, very sub-
stantial. time off the run from the West down into the markets,
wherever they need to market these products from the raw
materials country.

Referring once again to the Svenska case, I wanted fee
point out that they — this came up on the Maritime Commission's
power, which is comparable to the Commission's power to grant
immunity to an anti-competitive arrangement and there I think it
was an explicit dealing arrangement and referring to the
question ofthe national economic policy, the Court pointedout
that an otherwise illegal arrangement, as the Court said,

"alone will normally constitute substantial evidence that the
agreement is contrary to the public interest unless other

| evidence fairly detracts in. the light of this factor,,"
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Nov?,, we contend that the Maritime Commission rule
that was discussed and upheld in Svenska, precisely describes
the standard which governs here. FMC's rule puts the burden on
the proponent of an anti-competitive agreement just as we would
put the burden on the applicants to merge to demonstrate that
it was required by a serious transportation need necessary to
secure the important public benefits or in furtherance of a
balanced regulatory pertinence. The Court not only upheld the
Svenska F.MC Rule, but it stated that this “standard was "in
full accord with the kind of accommodation between anti-trust
and regulatory objectives approved by this Court in the Sea-
board Airline in theMinneapclis-St, Paul rail merger decisions."

Q Mr. McLaren, you stated at the outset that your
submission was that there had been a change in the standards
between the two reports-?

A That would be yes.

Q Would you mind stating what that change was?

A In the first report I think that the Commission
majority followed the standard that I have just described. They
gave some real weight, not Jjust lip service to the value of
competition. They considered the possibility that the advan-.
tages of the merger could be achieved by less competitive means
and .then they looked at what was left, over that would just be
accomplished by merger and they said that isn't enough, Dbecause

on the other hand, you can eliminate all this competition
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and virtually create a rail monopoly in these &63TtdUMHI tier
states.

Q And your premise on the second report are
what?

A And our view is that in the second report that
they, in effect, took the savings claimed, by the carriers and
they looked at the better service that, would be given and they
threwup their hands as far as their actual powers to regulate
and to force competition and to give the Milwaukee a viable
position in this market and they said, okay, let them merge-?
we will try and work, out conditions that will make the
Milwaukee for the first time give shippers in the area for the
first time a realistic choice of carriers.

Q There doesn’'t seem to me to be very much
difference when they struck the balance the first time and using
the. same considerations struck the balance the other way in'-the
second reports$

A Now, Mr. Justice Brennan, 'l don't think that in
the second report they really gave, value to the question of
competition, nor did they bear down on. the question *0f the publi
need for the thing. In other words, there must first be a
public benefit from it? secondly, there must be a need for it.
And there isn't a need for it if it can be done by less drastic
means

Q Can you give us a record cite on where in the
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ere applied?

A I don't think I can, Mr. Justice Brennan.

Q You just have to read it out of what they did-?

A I think that you can tell in the first report
n the final paragraph where they — where it says that the
roponents of the merger have failed to carry their burden of
stablishing this and they point to the fact that there are
ess drastic alternatives>to this,

Q What page is that, do you have it convenient?

A 165