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P R O C E E D I N G S ---- --------
MR, CHIEF JUSTICB WARREN: No 9, Bernard Shapiro, 

Commissioner of Welfare for Connec.icut, appellant, versus V1.vi.11 

Thompson: No, 33, Walter E. w .. shington, t al., D.PtJE.11ant;s, ver• 

sui; Clay, Mae,Legrant, et al., ,pr•llee,; to. '.3'1, Roger A. 

Reynolds, et al., appellants, v rs•1.; Juanita A. Sroith, et al., 

appelleea. 

THE CLERIC: Coum;,i!l are Jresent. 

ORAL ARGUMBNT OF F At c:i: s ,j. 'iacGR GOR, E!,Q. 

ON Bf:IIALF OF APPELL!',N r B".:RNARn SHAPIRO 

HR. MacGREGOR: Mr. ('hief Justice Warren, roay it pleasE. 

the honorable court: I dcn't want to rehash the argu,~ent that 

we went. into l st spring, but I wo-ild like to point out some of 

the rather unfortunate co,1sequences if the !ow.a:: c:ourt' s deci-

sion is upheld, 

One consequence c.hat was not raiLed last spring woul<i 

be the very harsh impact on the liberal welfare benefit States 

18 'I by 
I 

42 use 603-D, the 1967 social security amendnent, the so-

10 called freeze section, It will _limit Federal matc:hing funds 
I 

20 

21 

that go to the States to the percentage of children under age 

18 that are on AFDC to the total under-18 populat:ion in the 

22 :I State. 

25 

' 
23 'I 
24 ,I 

In other words, as of January 1, 1968, j,f the AFDC 

population under age 18 increases more rap.l.dly than the under 

age 18 population as a whole, these liberal welfare benefit 

3 



States will not get one nickel more of ~cderal 1,1atchi.ng funds 

2 to offset this ir,creased bur:len 

3 So wl en you star-c with the propos · tion tlu t States 

4 like Connecticut, that have decent welf re benel:i.ts, get only 

5 46 perc"Emt matching funds as against the poor welfare benefit 

6 

7 

8 

to 

t I 

12 

1:, 

14 

15 

16 

17 

States that get five-s~xths, or 83 perc nt I th~nk you will 

agree this is a rather harsh impact, indeed, 

It fc,llows an article in The lew York Times cf 
I 

Octobc1J 

14, 1968, on p~ge 28, where there aria ?Cecent study by the 

Cit:j_zens Budget Commission on wt-at tlds inf.ux uas doing to the 

liberal. wel.far benefit States. 

l,'or example, in the last eight years, froni 1959 to 

the beginning of 1967, Connect5.cut' s AFDC case ::.o.:.d has in-

creased 147 percent. New Jersey's, 287 percent. The 10 most 

liberal welfare benefit States have found their AFDC case load 

and cost skyrocketing, while the 10 least liberal be11efit State11 

in many Cllses have actually found their welfare ccsE.S decreaa-
,' 
I' 

18 ,1 ing. 

IS This study further point out, I think, a very funda-

20 mental thing. It said although persons don't neccsaarily 

21 

22 

23 

24 

25 

migrate into liberal welfare benefit States solely to get on 

tho AFDC rolls, it was a prime consideration in their move, To 

quote: "A humane system of local welfare in reasonably adequat•i 

amount of welfare payments was an important consideration in 

the movement of pe:-'.'sons to the liberal benefit States." 

4 



I thin~ thi~ observation coincides with the very 

2 observation that Mr. Justice Cardoza made back in the early 30 • 1; 

3 in the Helvering case, where he sa:.d "A system of old age pen-

4 sions has special dangers of its own if put in fo:i:ce in one 

5 State and reject~d in another. The existence of such a system 

6 is ~- bait £0.: the needy and the dependent- elsewhere, encouragin,r1 

7 ;;hem to miqrate and seek a haven of repose.• 

8 I think ,m adverse decis1.on by this court would have 

9 :he effect of penalizing every liberal welfare benefit State 

,o ,: by putting a premilun on the poor bcnefi "!: Stut:es to encourage 
I 11 their needy and d pendent to migr~te to greener pastures. 

12 Q Do you think the Sta·.:ns could adopt ;. rule, just 

13 i talking about State autt>orii:.ies, saying that welfare payments 

14 would not be made to anybody who was not a resident of the 

15 State on January 1, 1969? 

16 

17 

A You might be able "t<> do that, say • We are going 

to have a limited a~ount :>f money and this is the bi,dget. If i1: 

18 runs out, you won'•.; get any more." 

Q 

A 

Then it becom-l!s true. 

I think when it im1ol•res mainly State-raised 

19 

20 

21 funds, it should be. These are State programs with some Federa:tl 

22 matching fu11ds. 

23 

24 

25 

funds? 

0 

A 

What difference does it make if it wore Federal 

One of tho problems t1ere is, I believe, this 

s 

.,p· 



I 

1 

section l7-2a should be found -::onstitution.:il, l1r. Jus::ice F'or-

tas, because for th court to -ay that a State can't do that is 

an invasion, I th:..nk, '3f a very fWldamental · egi. slative func-

4 tion; that is, the raising of their own state tax fundu and the 

5 spending of than. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 !) 

20 

21 

2a 

23 

24 

Q The Constitution did juvade States' rights. The 

Fourteenth ~m<1ndrnent is a sub_ tantial invasion o.: States• rig'it. 

as I understand it, 

A I don't think it was written for t;hat. I chink 

in its histori.c<1l context, and this coui:t hae. recem:ly agreed, 

in McL.s<ughlin versus l'lorida, the histoi·ical ccntei.t 1'ias to 

say that a person should.'l' t be discriminated againsc on the 

basis of race. 

So "i.f a State had a very poor benefit program and the:, 

said we are only going to appropriate a c~rtain amount of money, 

but it didn't discrim1.nata on the bzsis of race, then the 

Fourteenth Amendment would apply. 

Q low about the rights of travel? W5s that one of 

the rights that was expressly considered oeing part of the 

Fourteenth Amendment guarantees? 

A I think there is a little difference, Your Honor, 

between the right to travel, 

Q I am asking you as a matter of fact, as you read 

the history of the Fourteenth Amendment, Was the right to 

travel expressly, &pecitically, explicitly considered in the 

6 



l 

2 

Congress a.., on of the rights pro.:_cted by the Fe rteen'.::h 

A.-nendment? 

3 A It wBs considered a ~ight before the rourteenth 

4 Amenc1Jllent, Your Hone!'.'. You didn't need i:he Fourtet nth Amend-

s ment for that. 

a 
7 

8• 

Q ,'as it discuseed in Congreecsional c<>nsideration 

of the Fourteenth 1\n1endrnent? 

A t has been discussed n several c .. ces, incl'lding 

9 the Edwards cas , but :i: don't think i<; applies here. A right tc 

10 , travel across State line :i.s little ciifferent than s•.1bsidizec 

11 

12 

3 

14 

15 

16 

17 

8 

20 

21 

22 

23 

24 

25 

settlement. 

If Yo r Honor is referring to the Edwai:d~. case, I 

don't think the E<lwaz:ds case applies here at all. In the Ed-

wardu case, nr. Slaff, ~ho was Edwards' counsel, scid the 

relevancy of th California. statute was that it 1nti11idated 

unde.~ threat of criminal prosecut,.on, c~rtainly if you threat-

ened to prosecute a person ~ho is contLng across a State line. 

It is a coosider~ble differencd if you say, "If you 

come across the State line,• as the Connecticut st~tute says, 

"~nd you are not willing to work, or at least trained to work, 

or have assets to keep youzself for three months, you may have 

to wait a year before you get welfare." 

I think there is a considerable difference in that 

type of case. In fact, in the Edwards case, Mr. Tolnn, for 

the Select Committee, said that the law shouldn't .,pply in that 

7 



-1 
uss. 

1 case to persons who have work:d, who are willing to worK, and 
I 2 who ar. dble co wor, 1.n every respec ., exc .pt :h , a ·e tempor· 

4 

5 

6 

7 

8 

9 

10 

arily withouo: work. 

I don't ~1ink tna fact, ~hore fit in this context. 

Notody advocated that Ir. Duncan, ... th ena of ~1e depression, 

should come in to Califor.nia, avoia th? labor ~?~ket, an<l get 

a ~.•elf arc .. 11e-::: •• In fact, think Mr. Justice Ly .. nes was 

specific on that qusstion. He sa1.d t.he ability, the right or 

obligation of C'ali~ornia to suppori.: uas no involvec. 

Q Do you have anv figures irom Connecticut as to 

11, how many dependent. children there ar.c, that come f om other 

12 

13 

14 

15 

IG 

17 

18 

19 

20 

21 

22 

23 

24 

25 

states, and therefore are not eligib:i.e under the one•yeir 

residenC'J requir~ment? 

A I con't, Your Honoi:. All I know is that their 

welfare xolls in eight years have ~ncreased about 147 percent. 

I kno,1 they have an open-end budget and I would say probably 

for the ,;ize of the State the most liberal in the Ur.i ted States. 

Last spring when I was here they had a $40 million 

def1.cit, mainly because of AFDC, and now they have E $37 mil-

lion deficit in welfare early this fall. 

Q Am I wrong in my recollection, from the last 

argument, that the evidence on both sides as to the amount of 

interstate migration, related to persons who would be eligible 

or might be eligible for welfare paynents showed that the 

migration was not very big? 

8 



A T us New York TimEas study show., considerable, 

nore than 10 p.c ct•nt of :he populat·on have ,hifte:! ·.nto ~he 

10 most liberal ,clfare b refit ct~ter, 

Q What st12dy i:; that! 

A I: was n Citizens ,udg~t Commi ~ion study in the 

New York Tim 5 o. October 1,, 1968, or p ge 28, I ga·ve the 

clerk's office 'li1.:? copi'?S •10 the e;ourt coul<' have it available 

to them, 

One of the qtes.ions that bcthcred the cour. the last 

time I was here ,ms what good rea5ons can Connecticut give that 

tr,eir statuce, 1·1-2d, should be found constitutional? The f;;.rst 

bo!sio;, I think, :i. ther~ ,·as no competent evtdence produced by 

the a·)pellee in tlus case, who bore the burden of proof, that 

the Connecticut Legisl.iture arr ... v·ed at their decision wholly 

by caprice and without any ~easonable basis. 

SeconcUy, the Connecticut Legislature, as we pointed 

out in our brief, were concerned with the rising welfare costs, 

could not give decent benefits to everyone. They had their 

choice, They could maintain their same high standard with some 

cut off, or they could lower their standard like the other 

States. 

I think they wisely chose to follow the former. 

I think, thirdly, the Connecticut statute, itself, 

has a very laudable and salutary purpose of encourginq people 

to enter the labor market. The Connecticut statute is unique 

9 



1 

2 

3 

4 

5 

G 

7 

3 

9 

10 

11 

!2 

13 

14 

i5 

16 

and different from the other 40 stc tes in this. Connect; Cl'.t 

says, "If you com_ to Connect:!.-::1t ar,d you h e a '>:>n f~de job 

offer, you are willi.ng to wcrk or. illing to train to \•·ork 

and it tc.ke;,. whole ye-1r to t.:2in, if omething happen.:; ~o 

you du:r:ing tht.t t.ime, Con ecticu.:: 1 ill giv., yot:. ,-,_ iigh st,ind-

urd. " 

i i:-. MacGregor, .:n order to ::save mr>,, y \IJ. th the one 

year, yo\! say, how much ha1c this increased in one year, on the 

one-year requir~rnent? 

A 

Q 

Our deficit'! 

No. How much h,is tho nlllllber of peopl- increased 

and the deficit, too? 

A I can't say in a one-yea:..·, Your Honor. 

0 No; I say since the one-year requirern~nt has bee 

in effect. 

A I will tell you, Your Honor. In ou:: appendix to 

17 our brief, on 60, Number 60 of the stipulation of .:a:::ts on 

t8 page 45A, we show the yearly average per person case load on 

19 AFDC from 1960 to 1966, showing how it went up. I•: went up 

20 

:?1 

22 

23 

fantastically every year until they passed ~he 1965 statute 

and it became effective. That was the first year 11e had a drop. 

When the Thompson cane was decided, I don't have any 

statistics except general J:nowledge, the welfare case load 

24 I and it goes 

25 i ~owns first 

to the town; these are the people that go to the 

for welfare. 'l'he towns have found the large 

10 
I' 



1 increase o~ people coming on th:! welfar rolls. You can only 

look at the whol~ picture and there is no quesc.1.on that Con-

3 necticut weL.a:ce 1011.s, n ;:t .co i:k--1 ersey and N York, hc.1ve 

4 increase more rapic''ly th i.n any Stute in th,:, un · ted :'tatas. 

5 Q Why not raise th· rul, he :i:esta nee require-

G ment, from one to ".i.vc? 11-,uldn' t th· t • elp you more? 

7 A I thinlc \our Honor wi 1 f''n that Corgres5, not 

a in AFDC, but in the aid to disabled and aid to ola age, I 

D ":hink, allow five out of nine years. 

10 

11 

Q I am not talking about that. I a!l' ta lki 'lg about 

why shouldn't Connecticut, si.nce a 1.l you are interested in is 

12 money. Why don't you rai<;e it from one to fivc>? 

13 

14 I 

15 

15 

t7 

t8 

t9 

20 

21 

22 

23 

24 

25 

A 

Q 

I can't speak for ~hat the Legislacui:e did. 

You have been talking about it. You said that 

was one of the reclsons. 

A On<' of the reasons they didn't raise from one to 

·'ivc is lleca•lSe they wouldn't get any Federal grants under 

the social security laws which set the ma>:imUc'Tl at ore yeac, 

Your Honor. That i3 a practical reason, 

Q My other questio,1 is, you think that they can 

just not eat for a year? 

A Your Honor, as a practical :i atter, in Miss 

Thompson's case she was able to get by and there was no proof 

elicited e .. ther on the stipulation of facts or any evidence 

that she suffered. She is now on th!' welfare rolls again. 

11 



1 Q I assumed .,he was eating if she wv.s still aliv 

2 A An-:! no evicl .nc. presc bc.1 tha~ any perso 1 <.?Ver 

3 can~e into Connect:i.c1Jt and starved becau ,e e,f th€' one -year 

4 :-:esidency statut'?. Sc> .:.t would be shc.<ll:" speculation on tne 

5 court th tap rson ·,10 ld sta::-ve. 

61 Q T'>il'i only re ¾son is, thz t ( 1) you don' .: have 

7 :1 enough money, an:l 2, you want to sa\ e • hat you have, so .hat is ,, 
'I 

8 , 1:he rea.son fo:.:: t.'ie onc-yeaz i:equirement.. 

!) A Money, and, as I said,I think it has a salutary 

10 purpose. It cncoun1gc>s people to ente:· the ~abor -,1a~ket. In 

11 £act, Congress, in 42 u.s.c. 607, in the work incentive p.cogram,I 

12 is also attempting to encourage people to get in by offering 

13 then, a bc-tter deal. 

14 Q In tleone-year requirc.ment, if a man spends 22 

15 hours a day looking for a job, he sti.J.l won't get anything for 

16 a year, unless he got a job 

17 

10 

19 

20 

21 

22 

A I would say this, Your Honor. If he came to 

Connecticut, he wouldn't have to j_ook 22 hours a day for a job; 

there are plenty of them ~here, first. 

Q Is this one state in the union with no unemploy-

rnent? 

A I would imagine that any state, where there are I 

23 plenty of job& available, a person wouldn't have to worry. 

24 But in Conneccicut, if he couldn't find a job, they will train 

25 him and give him welfare. 

I 
I 

12 
1. 



-J I 

4 

5 

Q How soon? 

II. lie has 60 days in whi<.-h to look for a job. If 

he can't find a job w1thL1 60 days a~d 11e goes du m to ,, e 

l"lelfare Office and my. , ".c can't f." 1 c.. job J:>cccu<Je I am not 

qualified", thcr"> i l 'l'itle V. wh,;,ch is Govnr llllen: Financing, 

G and there .. re State progr.11n~ •r1ey ay, loo!:, we rill -:rain 

7 1 you. If ... he training progri.ll'l took n ar1y 1 yec..r, they would 

(I still support him all dur.Ln~ .:hat t.i.me. 

D Q What about the one-armed man? 
I 

10 A I didn't get i.t. 

11 Q A man uitll On(? arm. 

12 A l'le have p2ople ,10:i:!:ing f.or the Statz of Connecti-

13 
I cut, itself, who CO!'le in in a •1heelcha:tr every day. In fact, 

14 there are enough jobs around in the State training schools for 
I, 

15 I the retarded 

16 

17 

18 

19 

20 

21 

22 

23 

Q Connecticut is one of the fe,,, states in the union, 

24 I 

that has no unemployment? 

A A very small amount, Your Honor. 

I would l~ke to ~all the court's attention again to 

the Edwards case, which I noticed was raised by all the judges 

in the lower courts and in all the briefs. 

One of the strongest arguments, I think, that 

Edwards should not apply here is, first, our contention that if 

Duncan came into Connecticut under the same circumstances he 

1 came to California at the end of the depression, he would be 25 
.L3 

I 



1 immedi 1tely eligible for welfare, but the second fact is 

2 Swcnney v. •rhe !!_Oard of ~blh. Ass ·.~tanc1c, which "a,:; dccJ.dcct 

3 hy the Suprcm~ Court ;_n the '-' m::, term a~ Edwards. 

4 In tt at case, the -olain•:ifi c.aimed that the defendant 

5 board denied her the right to live where -:ihe p~eclSLd, and it 

6 was a clear rcstraf.nt or the libe.~~Y of movc-ment in violatior, 

7 

8 

!) 

10 

ti 

of the Four-ceerth A'nencment, the s.tme q.1estion a~ Jt1scice 

~•ortas claimed. •rho same claim a~ in t 1e Thompson c•c.se. 

The District Co-1ri:. in th'-lt case, which as upheld on 

appeals, stated there is no arbitr,1rv restrain.: or, the J?lain-

tiff!:>' rights to live where t!1ey pled!Hl. They uert on to say 

12 '3omething iundamental ir• this ca~c, that courts wi l:i. proceed 

1.3 with great caution before overthrowing the work of such boards, 

t4 3ince their investigation and ±udy have best enabled them 

15 to determine wtat regulations will produce the grEat.est good 

16 , for the qrcatest number. 'l'hat is ':he fundamental aim of this 

t7 

I& 

19 

22 

23 II 
24 I 

25 

democracy. 

Who should know more about Connecticut's \••el fare 

problems than the duly elected subcorunittee th<Jtrecornmended 172. 

17-2d for the LegiJlaturc or a two-man majority of a three-

judge ~ederal Court? 

I would like to yield seven minutes of my time to the 

amicus argument and the remainder of my time to Mr. Sennett, 

of Pennsylvania, for rebuttal. 

MR. CHIEF JUSTICE WARREN: Mrs. Williams. 

14 



1 

2 

3 

ORAL ARGUMENT OF LORNA ~..JlWHEAD WILLIAMS 

Ot, BEl-lAT,F OF l\PPELLANTS 

MRS. HILLIAMS. May it p1eE'-3C the Court: !ince WC 

4 were here in Mly, there have l)een so,-. further dev,a,lopmen·;:s 

5 along the liner, about whic·• W"l are again concerned today. 

6 

7 

8 

!) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

First, ,,e have h d f:hree fu .. ther arnicus c.;uria briefs 

filed, all in ·he nature of the: s.:....iz as filed by LE'g,.l Aid 

Societies and OEO attorn ,ys who were here before, o.nd, again, 

they point out that there is a need, and we all are aware the~e 

is a need, for people who ar.c -:ui:fcring and .re in \ant in our 

country. 

But this is stilJ. not s,,f.Eicient reason to overlook 

the fact that this particular JIDC program is tied to the 

res:.dency of people within a State. "he States have the local 

authority, the loca1 legislation, the local administrative I 
I 

power to administer the program within their jurisciction. TheY. 
I 

can call upon the Federal Gove1·nnien-t for additional m, tching I 

funds of certain proportions, if they can qualify by their law ,

1 to carry out t'1e provisions of the Federal J.aw setting up what 

they call State plans. 

So I again montion, as I did before, that. i.n spite 

of the three briefs now filed by tie people, OEO and Legal Aid, 

the problem is still before us. It is a legislative problem 

and not a judicial problem. 

There have been also some ocher developments, 

15 



1 Congrei..s, in i ti.. Pro•rision 630 of the So =ial Security 

~ct, provides n there ancl th5.s i..; be fore the ar.1e'ldment 

3 .I uhich we spoke of briefly . ast time but; now 1.t is i.n force in 

4 

5 

6 

7 

8 

u 
12 

Ioua and some of ... he other Sta-es, Cllled the WIN program 

the work incent~ pr.ogram. It is row b .ing oper.,.i;ed in the 

States. It has to be operated by .July 1, 1969, in all three 

phases, er no t,t,..te ccln qualify any lmger for matching funds. 

Bue t'w or~.r.~.nol Act, itself, in 603, reads this way: 

'O1~ children OI app:..icantn or rech :Lent::. of ai<is t, dependent 

children are J.iv ,:~g to retain ,'.)r ::.,t;1inE:d c pabili ties for self 

support or self-care, which are prescribed by the Secretary." 

In other words, tJ-.e goal isn't to dang:'..e welfare 

t.3 :n front of pc,onle as the ultimate goal. The goal i~ to help 

14 

15 

!6 

17 

19 

20 

21 

22 

23 

24 

25 

people earn their liv"ng by their own hard labors, to teach 

them, to give them training, on-the-job training, vocational 

training, help them through their local employment services 

to take a job immediately. 

Q Mrs. Willia.ms, our problem is a constitutional 

problem. May I :1sk you, s-.ippose a State says, "Ne will not 

provide for aid to anybody who is not a resident of the State 

on .January 1, 1969.", thereby excluding anybody coming into the 

Stl:e from other States fro.n access to welfare? 

A 

Q 

A 

I think that is arbitrary. 

You think that is arbitrary? 

I think so, Your Honor. 

16 



Q It would be a violation of the Fou~teenth 

2 '! Amendment? 

4 

A 

Q 

J. believe : t "ou Ld b • 

If I may respectfully s~ggcst, ! think .n the 

5 present si.tuc ion you do not have n, the test re., Ld:mc1• • You 

13 have as the test· the residency for on~ yea,. rs .:h,:it ri.ght? 

7 

8 

!) 

10 

11 

12 

13 

14 

1S 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Those are not he sa~e. 

A The t, o th:.r gs you pose a ,:c not the samo, Your 

Honor. 

One lo a point of when, t'ues of sorre o::h~r element. 

Btt once a clas 1ification is made by a State or a .;0•1nty, then 

there is great latitude "'hen we get into this type of thing 

since it is not a col!'.mand upon the StatEl5 or the congress to 

make it a command. 

Q Would five years be arb4trary? 

A I don't think it would be necessary for the 

reason that we would k:no·,, within one year who wan-::s to contri-

bute, who are our people who want to live he,re. lie want to 

help. It is for the good of our State of Iowa --

Q Your position,! take it, has been that a one-

year residence requirement is reasonable and, therefore, suppor -

able 11nder the Fourteenth Amendment. Five years would not 

be; is that correct? 

A This is correct, Your Honor. In o.:her words, 

this is a program for res:.dents. It isn't for transients where I 
7 
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11 

12 

13 

14 

15 

16 

17 

to 

we have t.o d pena on other welfari; l.111r to take care of that 

piobl m. 'l'h 1~ th<'.' O,lC th t i~ ours, le wc.nt th m 1:0 fee.l. 

like they elong to i:.s. l El want th~m to jo~n our labo:r.- mark t. 

Th5 s, W<.: PdVE' told them, i_ ai. very 1.mportunt program. 

Iowa, s of October :tst, he mone · s there uai ting, 

the employmenc agency is c=ee.<':l.y, the people on this program 

are ready to :10 into th!?Se jobs and wot k on t1'e ·j.;;,b training. 

We are qoinq to offe:.. t'1em so nuch morE. throuc;h tnis full 

program. But it isn't a !'rogrn'll tha. you ~- n off~r to somcon{' 

coming in and then caving within a feH 1e ·; or so. 

rhL:. j_s a program de!ligned for permc.n~ncy, for the 

people who are going to live there, work there, oq in our 

schools, give their references when thEy go from jo::> to job, 

make a change in jobe, right within their lown local communi-

ties, where we can keep track of them and they cccn help us and 

we can help them. 

Q Could the State close its public schools to 

children of itinerants until ~.he itinerants were there for a 

year? 19 I 

20 A No, Your Honor, but we are not in that problem. 

21 

22 

23 

The problem of personal li.berties 

Q I :cnow this is not the education cas~~, but 

what is the difference? 

24 
I Amendment 

25 

A I am glad you asked me, because one is an 

l right. The other one is not. 

.8 



j I 

., 

3 

4 

Q 

pro.ec-tion 

A 

Or. take ~i~c protection of the house, rolice 

t,.1., • .ivic ~ervice!:. c in be withheld? 

I would t.hi 1k ti at "C,:Y~hinc;, tnat Wl ai;, people 

have as our p~rsonal liberti • r' i l one c tegory ,md have to 

5 be naint lined ,,n.! r1:t linecl by St. ... t l...:.1, Federal aw, by all 

5 the people. 

7 Blt h n we t lk al.,out :1 r.i.ght, if it is a right, 

8 or privilege or b_ncfit, where th .re is ~ta gr tuity be-

9 

10 

11 

12 

13 

14 

15 

16 

cause we in ow~ ~c~rt3 want to do it, w9 make the c_assifica-

tion which must be re:i.~onable, ,,e make t"le clasoi fication for 

the purpose of helping them inth•t purticu'ar plan. It isn't 

intended to enccmpass everyone. 

No government, ro state, zs wealthy as l.owa is with 

ito farm landB, can cover all of these, first, on d:.sabled, 

second, on old age assistance. 

By the way, since I was h'!re before, I now have 

17 1 argued that case to the three-judge cas~ in the Northern Dist-

18 

19 

20 

21 

22 

23 

24 

25 

rict. That is submittrd. Also, I have argued in four 

other cases already submitted to the state courts and one to 

the Federal court in the Southern District where involved is 

the type of right that Your Honors a-e to dt!cide. E,rerything 

is hinging on this, residency. 

But the other cases also depend on what h the 

nature of this right, Is :.t a l:'irst Amendment right? If so, 

it makes a difference. What type of cases am I tull.~ng about 

19 
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5 

G 

and what did Judge Van OE.ternaui: sk in the three-j•ldge- i:anel 

court the oth ,: d y? lie said 'Isn't t hiG ..:h na :ure of a 

right important in this kind of cai:.c?" 

Here s t the lady 0,1 th Gtand who ha he_n in wel-

fare and she said that she didn't appeal tll the Alnunii:.trative 

Board. She hid been getting three o,: $400, and I am trying 

7 1 not to rememb_r the amount:, but she had been gett:. n welfare. ,, 
8 It was cut off. She didr't even come in to the l1Jcal board and 

9 say, "You folks ere wrong. I don t have a job ••1hc.:e I ma .. e that 

10 I much money." 

11 \'/ell, she must have had~ job whe-:e she 1nade t.hat 

12 much money or 'lhe would t.ave come in and p:.=otet.e<i. But now 

: 

13 I she wants tt-ccounty, Ghc wants the State, 'lhe w~'l:S th£ Federal 

14 matching fund, to go ahcac1 and keep p&ying her that when she 

15 doesn't even take care of her own rights and say co the State 

IG and the county that "I have to have a fair hearincr~• "My con-

17 i stitutional rights are infringed upon" is what she is saying. 
I 

18 She doesn't do anything to protect herself , 

19 I see that my time is up, too, 

20 Thank you. 
,I 

21 

22 

23 

24 

25 

MR. CHIEF JUSTICE WIIRREN: Mr, Barton. 

20 
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Court 

ORJ\L ARGU!1lWT OF RIC!ll\RD W. 3ARTON 

ON BEliAL.< OF APPELLANTS 

HR. BARTON: Mr. Ch.:.ef Ju tic.e, «nd m y it p .. case the 

which differs in soll\E. rccpect; fro. thF oth r two c1,;er. ;..n 

that, first, it involves the constl~u~ ona1ity of a~ Act of the 

Congress of the United Stntc-s ,s distir.guishod from a &tate 

Legiclativc Ac~ and at l<ast inscfdr as Connecti::ut is con-

cer1ed, the Diutrict of Columbia st tute differs ~01siderably 

in chat it im~or.es a one-year rasid-nco requitc:ne1t across the 

boara to all c.itegories, without rt:· :>ec.t to how muc:1 money you 

may have had when you came into the jurisdtt.ion, >r any other 

contingent provision. 

The quc-s tion pn,sented is , of course, whether or not 

the provision of the District of ColUir.bid Act violates the 

equal provision clauce of the Fourteenth Amendmen·: made appli-

cable in the Distrjct of Col\lll\bia through che due process claus 

of the Fifth 1\lr.endment. 

That the 9tatutc makes a classification is clear. 

It distinguiahes betwee;1 those who have been in the District 

of columb5.a for on~ year and those who have not inso.:ar as 

eli']ibility for public assistar.ce is concerned. 

'l'he question is, of course, whether or not this 

classification is an invidious classification. 

word that this court ha:i ,·any times used. 

21 
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I think in answering that ques'ci m it i l 1ecessary 

to determi.1e· by what st _r,clard Lh ~& ,inssi "i-::ation i:: to be 

jud1Jed. This Court, ov _r the years, n .. s hcur,mcred o.it a stand-

ard and what [ uould call ar, m.cept ion to t'lat stan<lard, or, 

if you 1.ike, possibly, two sta 1dards. 

Tile first standard, which it.. the tradi-:i'>nal stana-

ard, tho stand c. which is applied to l(Cgir 1._t.ive :1,ssifica-

8 tions in t~e great rn jority of the cases, provide; that the 

9 legislative enact.11\('.nt is pre~um(Cd to be consti1:ut1onal, that 

10 Ii legislaturc-s t ave a broac scope of discret.Lon in inax:inc classi-

11 fications, th -: the burden is upon t:1e party chal .enging or 

12 attacking the r.on.,titutionality of the classific<":ion to show 

13 that the classif~cation i9 totally irrelevant to ~ny conceiv-

14 able legislative purpose, and that every fact or -eason which 

15 could support the classificat:i.on will be presumed, und, fur-

16 ther, that whether or. not any of tr.e;e conceivable or possible 

17 legislative purposes that may unde:i:lie the statute were the 

18 'j ones in fact which prompted the legisl;:i.tur.e to enact the statute I 
19 are, to use the word!:! of t:his Cou:i:t, of course clnstitutionally 

20 irrelevant. 

21 The second standard, or what r would call the. excep-

22 tion to the general standard, is that which has been applied 

23 in cases where the cla3sification directly infringes upon a 

24 preferred freedom protected by tl-e First Amandment or where the 

II 
25 classification is bazed upon race, color, or nation 1 origin. 
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Under that s'i: ndard, ·h classi. · c;, ion is immedi-

ately ~uspect. th· nk ~,i.i ethj ncr very clon to a p ·es\ ption 

of unconstitionality arises. The burcen upon t e Govern-

ment to show that there iL a. comp lling .ceason fo: i:hal classi 

ficatio~, and iven when tle r.overn •nt' can she, a CQmpelling 

reason the sta :ute cr.n go no ..:\1rther t1' .n ·· s necess ry to 

achieve t1'e l gi lat:v purpo$e. 

I think the answer to the ,;iucs :ion here d,:?pends upon 

which standar..l the Dist.:ict of Columoia Punlic AssL tance Act 

of 1962 is to bE ji:dged. If b::i -chc firs;; standard, I think 

it is clearly constitut .. onal. I.: by thn second :,tanda.rd, then 

it is probably unconstitut:ionul. I 
That the Cour~ bel011 applied the exceptio1al standard 

the standard which this Court has applied to Firs: ,unendment 

fr1?edom cases and cl2ss-ficat~.on is based upon race, is clear, 

I think, both fro~ the opinion, itself, from the ~ases upon 

which the Court relies, and ia, of course, recognized by 

appellees. Indeed, they urge strongly upon the Court that that 

is the correct standard, and tha1: under that standard the 

statute is stiU. constitutional, although -chey do later 

retreat to the position that even if the general standard is 

the proper one, it is unconstitutional. 

What conceivable legislative purposes underlie this 

particular. classificationi' The Court below discussed various 

possibiltties. We would i;ubmit that the:ce are at least three 
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which woula su1t in the constitutionality of clas1ification, 

not that. tt.c.se e the only one or L1~t h sir 'X,austivc. 

Tt:e f1.st of these is to t ,rn,i ·: Local government 

to pl, n its f i.,cal affaits on a ye .. - ·to •ye I b i;. Th t ha'l 

bee1 argued already be.::oi:e you at co-,,~ lf"rgt'.I, bu~ I think thal. 

is a proper l gir.lative r-urpor;c whi~ 1 ~.ould up o ·t the consti-

tutionality of _hjs cla~cificatLon. 

I might say th,t I dSkcd the ~udget Dir,ctor of 

the District o: C.oh.unbid Department of Puhlic Wel.:are to pre-

pare some figu.es on project3.ons as to how the inju ction 

under which th~ \ielfare authorities 1-i,. be m £'. incc ..he latter 

part. of la:.t year was affecting tJ1e :)1st ~ict of Col•.ulbi.a' s 

welfare program. 

'f'he Budget Director took the fi9ures both by an 

average car,e load basis and by the monetary sums for the 

first eight months of 1968 and co!llpared those to •:he first 10 

months of 1967. The figures r~flect an increase in the budget 

of the District of Columb5.a of about 110 per cent substan-

tially tr.ore than doubled. Sone of r.,1at, of coursu, may be due 

to a backlog, but that the abolition of this cliwsification 

in ·the District of r.::olumbia, at least, will resul1~ in a very 

substantial increase in the budget is clear. 

The District of Columbia would then do either one of 

two things. It would have to increa,e its budget, >"ind :nore 

money, or cut down the amount of the grantr. to tt,c individual 

24 
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recipier,ts. 

ThE' ,; cond f)roper legislative ,u -pose 1hi ,h 10 wo..ild 

cay undE:lrlics .:hi!1 staeu.: i• ., e .:;, ·otcc.:ior frc- 1 r..auc., ll' 

prevention and detect.ion of fraud. 

AppcllE'es, a':l I understand tt.em, conccd ! .hat· the 

prot:ection from fr ud LS .i pr0per lecrislat.ve 'OUrpose. T .. ey 

cO,l'1de, furth , that the ono ye 1r residency ruqu~rement i,; 

an aid in the uccompl.1.shm~nt of t>iat purpoG". T'ley argue, 

how•ver, that -:.tis not a parti::ularly el:fect.ive aid. It is 

not, in their view at lust, the ~o~t effectiv or. best mean~ 

of protecting agai~st fraud. 

They invoke again the argu.ncnt which ha:i beer l:.ppJ.ie~ 

by this Court only to cases within the cxc,~pt1.on and that is 

th~y say that even if this is true, a proper leginlative pur-

pose, and that this s1:,.:,res tht1t purpose, it goes bc!yonc. what 

is not absolutely necessary to acconplish that purpose. 

That. standard applies only to the exceptional First 

Amendment casan, 11e submit, not to this type of a case. 

Q What do you have to snow that one year is just 

t he right figure to prevent fraud? 

A I am not sure we have anything, Mr. Justice 

Marshall. Perhaps nine monthti ,,ould be sufficient. 

Q Perhaps one month. 

A Perhaps one month. But that is a determination 

which the Legisla':uro has to make, we submit. 
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Q And is ~he other point yoy 1avc about saving 

money :1 proper argum_nt tc, be m:.:ide c.Jnce,:ninc; the Government 

of the most affluent nation in the ,orld tolay? 

A Yes, You-:- Honor; t would submit it is. The 

well is not bottomless. The CongreJs of the United Stntcs, 

of course, jn lcqislating for the Di,trict of ~ol:1mbia, acts 

as a local lerr:.f lature. 

laturc othe~1inc. 

I-i:, of course, ac .... as a F~deral 

Q Do iOU want us to no ·~ that. this Cov.-rn.-:ient is 

unable to pay pco::>lc enough money so they car, _at? 

",. 

Q 

A 

Trat woulo be u-, to Congresc;. 

I mecan, do you t'dnk we should say that? 

No, Ycur Honor; Id.:> not ask the Court to say 

14 that. 

15 Q Did I understanc ~•ou correctly, th,.t the only 

:: I' choice you had was to cut dmn1 on the a.J1ount of money that 

the others were getting? 

18 
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A No. Or appropriate or find a source of addi-

tional funds. 

Q Find a source? Is,1' t Congress right here? 

Isn't the Treasury of the United States right here? 

A 

Q 

A 

Ye~; it 1s. 

Define "find the source". 

The money, of course, would be appropriated by 

th! Congress, <lnd by taxir,g the residents of the District of 

26 
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Columbia a"ld their property. There are two sources of income 

so far as the, .::overn-nnnt is conccr'lcd, .;ornc- from tar.es, soi e 

3 fron grant.; or money apprbpr;_atetl by t'1 Cor,grer.s. 

4 •rhe th.i.rd proper legisl 1tive puri; ose w· ich Ne would 

5 say unde,lies ":hi3 statut~ relates to t~e r side'lcy, the 

6 

7 

8 

!) 

to 

11 

12 

13 

14 

15 

1 (j 

17 

10 

19 

20 

21 

22 

23 

24 

25 

1, 

deternu.nation .Jf what is re;;idency or a bon, fide resident. I 

think :1: is conceded that a State Legislat..ir~ or the Congress 

~f .. he Uni-.:ed Stateo, acti'l<J a. st.ch for the: District of Colum-

bia, can condition public asr,istancc grants on residency. 

That. is, provide qrants only to bona fide residents of the 

District of Columbia, as distinguished irom those who may be 

teraporarily sojournlng in the Dist:cict of Col\l.l'l'.bia, passing 

through, visiting friends, relatiVe8 and so forth here, or just 

:.andering about the countr.1. 

Iow do you determine whether or not an individual 

is a bon:i fid resident of a coir.munity? With the nonnal 

individual, there are a number of ways or things that you could 

look to. He buys a houi:.e; he opens a bank account.; he opens 

charge accounts. Those, of course, could not generally be 

applied to the indigent. All you would generally have is 

their word, "I am here anci I intend to remain here indefi-

ni-:ely." 

But, by the very nature of their indigency, they 

come here; they look for a job; if they don't find it, they 

move on to another city. 

27 
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Q Doei::n't the HEN manual set forth a procedure 

and text for ~ntcrmining resid~nc~ ~s distinguirh d from 

du:t'ation of res; de.-.cc? 

A Yer;; it dCE'S. 

Q That 5-s a litt.e more specific tr- n vour last 

G stat€ments indicate. Do you remember them? 

7 A Yes; I do, Your Honor. 

8 There are other st,mo. .. ~ds tha can be wo.:ked out, but 

9 we would submit ti.at the Congrc.ss '1ere >ta& u-;ed tl,is one-year 

10 residency provision as an cbjective legislative tt?st for deter 

11 mining residency. 

12 Q l\ren' t yoi.. required under th. HE'•' nanual to fiqure 
' 

13 (a) residence; and (b) duration of residence, as neparete 

14 tests? That is the way it wonld seem to me, unle;;s I am 

15 

16 

17 

18 

19 

20 

21 

22 

wrong. 

A I think they are overlapping. You would have 

to determine, of course, rei;idc.nce and then the duration, if 

you are involved in the one-year re,. 1irement here. 

But, under this requirement the intention of the 

person coming here is immaterial. He l!'ay have come here to 

higher grants for any one of a thousand things. If he has 

been here forone year, regardless of why he ,-:a.:,e here, he is 

23 ' entitled to public assistance. If he has not beem here for 

24 

25 

one year, then he is not. 

It saves the District. of Columbia welfare orficials 

28 
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the nany dif,· lt problems of Jeternrni1g who is a bona fide 

r.ras den ..... 

r~~cnt i~ on3 of the item;, wht a per~on crane to a 

j•.Ar:.;;diction, 1 iG pur10 e i.,1 comi, q her.; in anoth r factor. 

Does he intend to rcm1in her~ in • init,ly o~ ryem,a~ently? 

Many indige ,t .., op le j11st cannot say that, " am here end I 

don't kno;.r ho,1 Jong I rn going to be here, ~f I fincl a good 

job, I ~ar' stay indefinitely, If ! don•~, I nay tnoV( on." 

To avoid diZ~~cultier whi.ch wo1.1ld =i,e rom trying 

t~ dotermine each of t~ese case:s on n a~ hoc basir, the ,, 
11 Conqress just i:;ays, "Here i!.l one standard. Regardl.ees of all 

12 else, your purpose, your intention, anyt~in~ cl .. e, if you have 

13 been here one ye:ar, th:.lt is it. You arc a bona fide resident. 

t4 If you haven't, you are no·::. " 

15 

16 

17 

Q Is that really what they saia? Or did they 

say you have to be a resident and you would have hzd to have 

been a resident for a yeer? In other words, it is possible 

18 ' for uomebody to live here ~or a year and not have the intent 
I 

19 I 
20 

21 

22 

23 

24 

25 

I 

necessary to constitute residence. Perh.ipE that is t:heoretical, 

but as::: understand the wa.r the manuals are set up, they do 

make that distinction. 

Are you ~sserting I am wrong about that? 

A At least insofar as th<' District of Columbia is 

concerned, as~ understand it, as the laW' is here administered, 

if you have been physically present in the District of Columb a 

29 
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for Ol"e year, then ~·ou are eligible for public assii;tance, 

regardless of , ht' you iriti lly c=~ here • f you are 

phytically prc,cnt her. tor dle year, th tic it. 

Q Are yougoinq .o s.:.y anythir,g ,bout th., right 

to travel? 

A Ye~, Your Hone~. I think that i, n argument 

which has be n ac.v.;.:riced by nucessi;y by the up ellee" because 

only if the Court acceots theiL argum nt that thi, statute 

does inrgine upon a constitution~lly protec c1 right to travel 

and their furth~r rgument that the ~i9ht to tr vel is equiva-

lent or in the sainc class at <;he First A nendment :_,referred 

rights, and if the Court accepts bot1 those argtll'k3nts, then 

the exceptional standari in judging this classification's 

constitutionality would ,::,ply here, and t think we wculd 

have to concede it would probably be unconstitutional under 

that statute. 

That this atatute, incidentally, and indirectly, may 

disccurage travel I think is npparent, but tis our position 

that it does not arise to constitutional proportions. 

Q Do you mean the right to travel or the extent 

of the infringement upon it? 

A No; the extent of the infringement upon it. 

This Court. 1as daalt with the right to travel in 

the case of Edwards v. California, in the various passport 

cases, in the case arising in Georgia, and so forth, but in 

10 
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10 

11 
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13 

each of ~hose ca,es there wa~ a direct .nfrin~cm::nt upon the 

right to trav 1, not ,s here ,norc niscow: g,;-mc,nt. 

But let' c exp' oro .or a minuto wh11t \tould be the 

effect of holuing that th's was an unconstitut'onal infringe-

1aent of the right to travel. W<.: h ... vc. State A th,.:: h s a very 

low grant. We have Sta~& B that her. a very generous grant. 

We have an incividual in State B t:1cu. w nts .:o go to State A. 

I am discouraged from traveling to Statn A, says the indivi-

dual, because if I go there, the grant is only oae-quarter, 

one-fifth of \That I am rei:eiving in this state. 

1;ou .. d that mean that tht. l:'tate with t.re low grant 

would be constitution1Jly required to 11 iti:. grant to that 

of the most gene~ous State? Th~ amo~n; of difference berween 

14 , the grants and State to State is tr<.?roen1ous. You can make 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-::hat arguir.cnt just as effectively between the amounts of 

assistance granted as a discouragement to travel, perhaps 

more so than you could the residency requirement because the 

residency requir~ment is all over in one year, The grant 

of public assistance extends indefinitely, as long as you are 

in need of it. 

Q Do you think t.1e right to travel doctrine puts 

a limitation upon Congress's power? 

A 

Q 

A 

No, Your Honor; I don't think it necessarily is. 

I mean, of course, in the District of Columbia. 

Thi~ is Fede=al legislation and Congress can 
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put burd~ns upon interstate trav~l. So, in1ofar as this Act 

is concerned 11,; distinguii:heci fro .. <:n° St,-" Ac~s t ·,·ould 

not be- unconstitutional fo:t t1'e rec::on tha" the Cou:ci: found 

the California ttatute in Jdwurdo u1.:onstit..itiora as en 

5 improper infring u<?nt upor interwta commerce. "h_s is an 

6 Ac~ of the Fc~r.tal Legislature. 

7 But the same <lrCJ .ill'lent, I t.'ilink:, could br. applied and 

8 ext .!Yled insof :t "S intl•rferencc wit 1 t11 r1.ght to ·ravel by 

!) di "ferenr:cs i'l licensurc in one etate,Here I am a ,..lumber or a 

10 baker, a what-not I a."l ,.or~ · nq n this St;:i.te and I w:tnt to 

11 travel to another State. Its requicement~ of licensure are 

12 such that I cannot meet ii;.. 'l'hat would dir;courage ne from 

13 travel, but ould that. ma.,e the llcc'lse statute of the other 

14 State unconstitutional? 

15 I might sa::r just a word, if I may, about l:he appli-

16 cability of Section 420-b of the Social Sec.'Urity J,ct to this 

situation. Appellees, in their SU?plemental brief, at page 42, 17 

18 

19 

20 
I 

21 11 

22 :I 
'I 

23 I 
24 

25 

suggest that the Congress in enacting this provision, which, of 

course, provides for Federal grancs to State prograns but with 

a condition 1,;.miting the re:;idency requirement to one year, 

they say that the Congress did not face the question whether 

any period of residence should be required. 

That is just pl2 in not true. l·lhen the Congress en-

acted this, it knew, and in fact this was urged on it by 

those who thouqht residcn~~ requirements were unwise, you can 
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handle this whole problem by iust s.ying you don't qet any 

Federal grant l.f you 1lave any rcoidl:'ncy re-is1lrement. Had the 

Congress se~n fit to do ~hat, that would have ~ffcc"ively 

abolished r sidcncy relluirer..cnt:, ~ec. use whil in theory 

a State could sti 11 operate its om welfar progr'llT\ \lithout 

Federal grantG, ~t would al.rnott c~reainly ot do JO since, over~ 

all, the Federal. granto ,n.-ke up nboue 57 pe cent o~ the 

welfare mo eys. 

If I may say iust one word as to the Ve~a Barley 

case, which is a case involving a licdy who w'ls in Saint 

Elizclbeths Hospital and who appli d forpublic assis:ance, and 

even though c.he had bee:1 thei:c =or year., and year'1 under a 

regulation of the Depari:ment, she wa<; found to be ineligible 

becaui;e they would not permit residency in a public institu-

tion such as Saint Elizabeths to be counted. 

The Court b~low in Footnot~ 19 struck down that regu-

lation. We~, not challenge their ruling on that, so we don't 

need to reach the case here, I thin}:, as far as Vera Barley 

is concerned, as to whether or not one year 1esidency require-

ment would apply to her. 

I will say one word about the various anici briefs 

that have been filed on behalf of the appellees' position here, I 

and remind the Court '~hat it has so often said before, that our! 

1 concern here is with power androt with wisdom. I think "that 24 

25 bears stressing because I think almost the entire argument in 

.:iJ 



1 the umici bri f on bE:he.lf of up ell"'es' po.iition and a gr at 

dc-al of tne .s.rq.ir cnt cf &ppell~c , tt _re_elvt. , Jo to the ai:._ J-

tion of wLsdO'.'l ard not power. 
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Thank ')IOU. 

1-~- _u F JlSTICL WAU".,.,: Attorn y C-n .,.al Sennet+;. 

.:>RAL AI<GUl4EllT C-, WILLIAM C, SE ETT 

01' !'.EPALF OF AFP..:LLANTS 

l'<R, S ~. E::'T. Hr. Chief Ju ·cice, M y it Please the 

Court: The fac~ of , ll tl,rec- cas s are b;. i.::ally si . .-:ii.Lar, 

, nd r r.;c~ no ne"?d to revis,1 th m t +-his .:im • 

I bell~ve the brlef sets forth ti'!~ legit1re1te legis-

lative purposes \ • .:.en the St.ates hsve e.nd l- ich thP. Federal 

Congre!:.S has in l tablishing residency regu eme'lt.l. 

What I would think is extremely importan: in this 

case is that the Le~islatvres of some 40 States, together with 

the Congress of the Unit'Od St. ... tes, h s determined <:hat residency 

require.11cnts are 1-c:wful in welfare situations. I would review 

witl' this Court just brief .. y the types of requirements in the 

various welfare !.tatutes that. cc,ngress has p .. ssed. 

Our own, of COW:!:.C, the one at is.,i:.e hero, 42 u.s.c. 

402, is Grants to States for A1.d and Services to Needy Families 

with Children, wtich was first enacted \o.ith a resiue·1cy require·'· 

nent in 1935 and thereafter an, nc.ed many times witho·-1t deleting 

the re3idency requirement until ~962, through l9o2. 

In addition to tl,at, in 42 u.s.c. 1202, ;he Congress 
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has provided for aid to the blind, c.riginally passed ir 1935 

with <lr.'"na:nents t.hrovgh 1964, end a reside,1 y ·eq>1i ~em~nt 

again of one yea~ and fi~o of nine y~ar. 

In l 1):lS, Congrens pa~ sed Aid to P Jrrnanent ly Lnd 

Totally Disablec. It wa_. ,.m'"nded through l9j5, the zame resi-

dency re1uirement.a appeor, fine of nine and one yea· irnmedi-

at.ily preceding. 

In 42 u.s.c. 1382, the Cor gress e <.Ct'.'d Aid Lo 

Aged, Llind, Disnbled a1d a rnedic&l assist.ace program for the 

10 ageJ. Again, a residenci requirement 1,a; provl.ded, five of 

11 nine years e .. 1d one ye.ar i: r.eceding. 

12 In 42 u.s.c. 302, the Conqress pr~vid.d for Old Age 

13 Assistance ~nd Mccical A~sistance to the Aged. I: originally 

14 provided for fi,e of ni~e year, and one year preccd~ng, and 

15 the1 in 1960, with reference to medical assistance for the 

16 ag~d, the Congress eliminated the one yzarresidency requiremant 
I 

17 11 and later, in 196S, when the Congress Fassed the Medical 

18 II Assistance Program, .igain the Congress eliminated the residency 

10 I 
I 

requirerr--nt by pro. iding that the States could no-~ have any 

residency requirement either for the medical assis':ance program 

or for the old age assistance program to the aged. 

I 
I 

20 

21 

22 

23 

24 

I believe that that is e,:tremely import.mt in the 

context of this present case, bacaU2 not only the S·tates, not 

only the Legislatures of the 40 states who have such a program, I 

25 

I 
but also the Congress has determined that a residency requiremet.t 

'3 5 



1 

2 

3 

4 

5 

6 

7 

13 

9 

i) 

11 

12 

13 

14 

15 

IJ 

17 
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19 

20 

21 :1 
2?. :I 
2'3 

24 

25 

is a valid requirement i1 establishing this proqraa. 

[ think there can be no quE.3t1on u1t that ~f this 

Court is going to strike down th~ residency requirements under 

the Fourt cnth AmcndmE'nt of the 'ltate statt•.: ~, ie also has 

to facL very clearly, very specific~~ly, tt probl!m ~aised 

sine, tl'e Congress then acting ur,:ier • ~c.tior 120 !', ; lso pro-

vid~d, requited, t.1e ad!T'iristrdtor to accep: a pro Jr,ll'l with a 

resi ency requircme~t therein. 

If the residency recuire ,.ent is unlawful, dS tar as 

the States are conc~rned, this Court then also has to say that 

the Federal Act is unc.on titutional undc.r thn Fifth Amendment. 

Now, with reference to the "?curteel"th Amendment prob-

lem, and whether or not the discrimination i.n this p,1rticular 

type of r~quirs.~ent is invidious, I b~lieVi!that the cases 

clearly set forth ·.:he area in which the r"egislat~rns of the 

various states can go. 

Starting with ~-,., ... n v. Maryl;ond, thL; Court deter 

mined that certain Sunday closing laws in the Stat!! Qf Mary-

land, although th<:{ were dj_scriminatory against the certain 

types of stores, were, nevertheless, lawful. 

This Court said that when it comes to a consideration 

of the equal protection rights under the Fourteenth Amendment, 

the States are allo"°ed a wj_de scope of discretion in enacting 

laws which affect sc-me group of citizens differently from 

others, and that 11-,e constitutional safeguards are offended 

3f 
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10 

11 

12 

13 

onl• .1.f the clac~ificat. on xc:.its on ,roundL wholly L:Cr,,.levant 

wi~h tic acni~~E.m~nt ~f the ~tate's ~bject.~e. 

Th0 Stat1;.. L:igislaturer 'lre presure.d to have acted 

wi::.1in tr.cir cor.~titi..tion 1 ~ower despite the f 1c: !lat their 

la,.;; result ii sor, ir, qtality. A st'"tutc,ry disc·ir.,ination 

will not be s~t a,.1.de i 

conceLved to ju,tify it. 

ny "E. t of f, cts •· ason hly may be 

i1cGowan was -ollo,;,~ct .in~ 1uecedccl by a nwmer of 

ca-~s both in ttiJ Ccuxt nd in some of the Circu.t Courts 

which ha,1e al o uphe:..d diccxilT'inatort Ltdtc s·c,itu :e, in variou< 

are.is where the di.crirnin .. tion was n~t inv.:..iious. 

For example, in Druedino v. Devlin, the Circuit 

Co.irt held that the !· a;:yi.and resieen::y requireman: with refer-

14 ence to voter of onl' year ir. the s~atE, and six rnon·.:hs in the 

15 co.1,1ty, was not violative of the Fourteenth Amandrne;,!:. 
I 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

In Allied Stores v. Power!!! il'1 195'.l, thia Court held 

that an Ohio ta,. on property i1:1 a w,irchousc w),i=h exempted 

a non-residcnc was not invidious discrimination s ... nce the 

state was presuued to havo acted on a r.ational ba:Jis in setting 

up its tax ~tatutes. 

In carringto~ v. Rash, which was, again,~ voting 

case in this court in 1965, when consicering a Te:ca3 statute 

with reference to residency requirements o:: milit,1ry, it said 

yo'1 cannot discrimine.te between residents, ones who are in 

the military and ones who are not in tt,e military, 'lUt you 

37 



1 I certainly c~n e tablish a residency requirement fo7 voting. 

?. 

3 

4 

IikE>Wi , back in 1948, this Court in 336 u.s 
Railway Express '3crvi_~_y. Nc'!_.:£2_r.!s,, in co,. id ring a New 

York City traffic ~eJulation 1hich c.ct1.:.ally for.bid advertis-

ing on truckc o~her than that of the oner, said that suet 

(j 

7 

8 

9 

iO 

t1 

12 

discrimint.ticil s ot inv1C:: · <' 1 • 

Finat~y, o( c'lurr.,e, • .. n I'J.cmm n'2 ... -1!· Nest::>r, in 3€3 

u. E. 603, this Court actual.i.y ,:onf iderca "t.he auc~tL,n .11,1olving 

old age survivorship ar,d disab;...lity in.-ur nee benefits. 

There the Corgxess h d ac.;ually tcckc a'1ay tne benafits from 

an alien who becill!le ~ligible in 1955 and w· l deportad in 

1956 and, as a result of hi< deportat'l.on, benefits ..-ere taken 

13 away from him. 

it.I Q Mx. Atto.rncy Genera::., since you mentioned re-

15 quirerrents for voting, is j_t still true in Pennsylvania tt at 

16 the registration requir~r.ent for voting is less than for wel-

!7 fare? 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes; I bnlie~that is correct. The residenc} 

requirement for ,;oting in Pennsylvania -- no; hat is not 

correct, Mr. Justice Marshall. 

It is a year as far as moving from out of th-,, State 

into the State. From county to county in the State, it would 

be 60 days. 

Q I thought you said it was the opposite the 

last time you 11, re here. 
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A 

C 

.i\ 

Q 

A 

I don't b licve so. It i.s a ycer. 

It is a ye), r? 

401,ing from outLid~ t.e "t 

It in a ye .. r? 

Ye , sir. 

into the State. 

In F le_rr~in..9. v. _Ns~~o.c th:..s Ccur .. •etermln::!d that 

there wa no disc-rini ation i,1 that ..,a:i::ticu l r s1 t ;.aticn 

whero the Con,;,rc-ti~ hac, actua~.ly t ken away tt,is type of assist-

ance frOI!I ar vlien uho Wll:1 d .. ,><>rtcct. 

This Court established thaL the,e are rr. ~y different 

requir !ll!ntF. in the Social Security Act, that ther~ are no 

12 c:ccrued ,...rope1 ty rights in the syste:r, and that Congress may 

·I 13 , modify t a sti:.tutory Echeme so long as Congress does not act 

14 

ts 

16 

i7 

ts 

t9 

;:o 

21 

22 
I 

23 I 
24 

25 

arbitrarily and so long ~s due process is not of2euded. 

I ttink it 1s noteworthy to indic~te that even in 

the dis&~nt .r Fleming v. Nestor, the dissent of !1r. Justice 

Douglas and M-c-. Jllstice Brennan, there is a clear indication in 

specific langtage that Congres11 could limit benefits to resi-

dents. 

lf l mic;ht also consider with tlE Court briefly the 

effect of the Congress legislating in this particular type of 

case and establishing a residency requirement. I submit that 

following this Court's d~ciEion in Bolling v. Sharpe, which 

uffected the oeg:cegation in sc;1ools in the District of Colwn-

bia, and followed Brown v. ~! of Education, that in that 
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case this Court declared unconstitutional, of course, the 

segregated uctool case in tbe District of Columbia, but at 

the same tilll!l this Cour .... aid <:hat the:? Fifth Arr-er :hn~nt does 

not contain an equul protection clai;se, and that th concepts 

are not necessc1rily ':he ~ame; that equC.ll p:i:otection is a more 

explicit r: guard of prohibited unfairne•s than iue process 

of lau, a11a l:.ha .. therefore we do not iP1;>ly 'hat tha two are 

always intcrchar,-:Jenb.1.e, 

But, as this Ccurt ha~ recog~,ized, di,;cri'llination 

mcy IJecc:ne sc; 11njuutf:iablc as to be violative of :lu_ process. 

As Counsel from the District of Colurrbia has indicate,, 

thiG Court. has clearly seen t~at there is a double standard 

when it comes to the tyoe of discrirninc..tion which the Congress 

or thc rtate Le_isJ.atures my make, cEpcnding upon the type of 

right t.hat is involv.d, 

Bollina.v. Sharpe was clearly a discrimination based 

on race, nnd thi~ court will not tolerate discriminations 

baned upon t~at particular ground, 

The Court's opinion in Bolling v. Sharpe refers back 

to such case$ as Detroit sank v. the United States, where a 

Federal tax ~tatute was discriminatory in that it applied to 

one type of property and not to the other, but, nevertheless, 

was upheld, c1nd, likewise, to Currin v. Wallace, a 1939 

supre,ne Court: ca$C where the exercise of the Examiner's power, 

while it was subJect to Fifth l\mendrnent principles, nevertheles~ 
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could be discriminatory. 

fo, I think when we ,;onl:.:!.der t1e ba!c.i!l on which this 

Court mt.st consider th Act of Ccngreso which is nere in que.;-

ticsn, «I'd I do respec-tful.Ly uJ,mit tha~ tt, re i& cin Act. of 

Cong:r:ess in ,c...ti.ti.on to c.n Act. of ttle <tatc Leg:•.slature,;, 

h~re t i~suc, ard in con~ider_nJ the let o congre,s the 

Court will ccnslder it in tel"l\'1:1 -:>f the Fiftt rmen-inemen'". 

The ~jfth 1\!r._ndreent does not contain an equal pro-

9 tection clause. Due pr cc!:S and equal protection are not 

10 a~ways interchangeab.e. r:.ven though di&criminato-c-y Federal 

;1 ,, action ma:r be so unjust:ifiob:l.c as to be violative of F.:.fth 

12 Arn ndment due ;:,roccsE,, tl e test, so far as the Fe.ieral acticn 

13 is conc,;,rr,ed, il:. whether the alleged discrim.:.natocy feature 

i4 is reasonably related to any p,:oper govern'll~ntal :>bjec.:ive. 

1:., He:te the proper. governmental objective which the 

16 Congress determines ~as to have a program in whic1 the States 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would participate. The Congress, in all of \:he residency 

requirerrents, saw f:it to cr,coui:age the States to '!Stablish 

programs withi.n t.he limits set forth by tt.e Con\Jress. 

0 Yol:' are assert,.ng where it is ner.:essary for 

congress to hold out an inclucenent to t-he States to participat•~ 

in t~e program that, of necessity, provides us with a nuffi-

cient reason to justify what might otherwise be an unconstitu-

tional discriminatton under the Fifth Amendment? 

A No, M-c-. Justice Fortas. 
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1-t"hat I am sayirg iu th.it what the Congres , d5 d here 

waw to cctabli ~1 « pro;Jran whi<..!h is, in i t<self, v lid J.egir.-

l tive purpoe, ncl ncouraged the r,tate~ ~o particLp&te in ~haf 
program affirll's it hnvinc_; established the ,;itandaris. 

Q Hhy .;.r i a lcg .• tinate lc-gi ,~ tiv pllrpose so 

far as ~o~qrc sis concerned? 

A Here the lccitil" te legislative p rpose was to 

have the State provide this typ of program. 

Q 

A 

Q 

To ha- them participate? 

~oh "e tJ, m partic:i..,atC'. 

S~ppo e the Congress folnd it was necessary in 

order to get the States to pnr<:.i_cip<ete in ;i public uchooJ. 
I 

program to allow the States to have seqr;gation in the schools: 

Would ttat make it legitimate? 

A No. That viola.:es the Article I privilege and 

the:ce is no quer.tion but wl,at it would be arbitrary and dis-

cri,-:iinatory. 

Q ln every caf.e where .it has ever been held that 

the purpose of Congress wa to nouce the st .. tes to participate 

provided a l,wful legislative purpose ~ias caused? 

A t don't believe I have been able to find that 

type of case, but I think tha,: certainly it if" realistic to 

consider in this caae that here the Congress was looking at all 

of the differen·t State statu·.:e,; and a·ll of tte different 

resid~ncy requirements, so~,e of which went up as high as 15 
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1 and 20 yeQrs, in diffecent types of programs, Here they say, 

? 1 "In order to ~et this un. ,· form, w 1· - ,. \1· • est bl sh e residency 

3 requirement of ore y .ar c 1d tilereby cncourac• ail t"le Stc1tes 

4 to come ir", nd all tnn 0t.a+rG h,v At 1 t 40 of the 

5 States ha,c I 'll)nded to th Co1grc1 ara cdop+ed ~1is type of 

6 progrum. 

, 
0 

9 

Q t/h n th Col'!-;,. _;< ai d ,., a..i tt. :ir · zed the 

one year, Conqr<' c '.le.id that" State pr.oqram whic1 included the.I 

one year ret idency ro.iui 'Cr en•. woulo be c1c. ~eptabl?. Now the I 
10' situati0n 1s different, of course. 

11 

12 

13 

14 

15 

16 

17 

t8 

19 

20 

21 

22 

23 

24 

2t. 

A I don't bPliev t~at is so. 

It is my position that Congres3 has manlated in 

Section 402 of the Act the one year re~ idcncy re,1.1ircment. In 

or~er to strike down the residency reqtire,-nant, t1i~ Court not 

onl/ has to strike down the statutec ot the var.ious States, 

but also the Section 402 of the Social Secur,ty Act. 

Q 

A 

Q 

point. 

1!. 

New Yor:c has no res ... der,cy requirenent at all. 

Some ~tate:3 do not huve residency ce-Iuirements. 

Congress didn't mandate that. Tha~ is r.iy only 

It mandated that at the very least there could 

be a one :.mr residence requirement. 

Q It said if the State chooses to include a resi-

dency requir1cn:ent up to one year, that that residency require-

ment wo\1ld nc.,t preclude acceptance of the plan. 
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A 'r-hat is ex1ctly right. But if this Court 

strikes down the rcs·dEncy :req i:r:crnent, it\ ..... 1 be +-ell1.ng the 

Congi:cs. tho.t i <ice, r.ot hm,.? the ~uthority tc establL&h a 

residency rCJquir ment. 

Of cot1rbe, as \e argued a some lenr,tn 1.n tho last 

argument, almost all of t'l.CJ c1rgume; ,ts •hie" h1 vc be~n made in 

the 1 ngthy bri• .. s of appelleeo 1n thJ. c'lse ,!:out he terribl:i 

sitt1ation of th ~a part'.c.1.c.i. · pl, in-.ifts, in t.hat they .ire r.ot 

9 able to obtn1n ·around ~o on, thos a. gumP~ts should be ~d-

10 dr ssed to tt Corgrers 

11 If Con'lresr, in prov1.dir,g med· cal S' istance has seen 

12 to it not to provide the es Ldency requirerr nt, the Congress, 

13 ir providng other types of welfare, ha see:n fit. not to adopt 

15 

16 

17 

18 

19 

20 

21 

22 

24 
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a rcsid.ncy reqiirement. 

It may be thac the c,,ngro-s, or other States, such as 

Ne:w Yoi:k, mis·ht i, the future detcrriin,1 that. they will not have 

a residency requirement But I sllbmit th,it it is the Congress 

which m,.k.es that determinatir n 3nd the State Legislatures. 

So lone as there is a val id purpose, the ·?ur,:,ose 

here clearly as far as th~ States are concerned has been 

expalined, aa far as the Congress is concerned it is to estab-

lish a program in which the States will work, that this court 

will not r.trike down ei thar the State statl tes or the 

congressional determination, 

If I may, I would reserve the rest of my time, 
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Mr, Chief Justico. 

1·1'1. C 11:EF J'US'.l.'IC:Z WARREN: Mr. Cox, 

ORAL ARGU ,NT O"' ARCHIJ3ALJ) COX 

ON BEHALF OF l\PPELLEES 

MR, COX: 1:;x. Chief Jui:: t.ic e nd Mcther ... o~ the 

Court: Al the ·1gn then, ar other argument. p:cEcsented l n our 

brief, I tuqgest in the fl~2l a~«~Y is the decisions below 

c n most ~im~ly b~ affirm_a upon the bwsic principle that a 

legislative classi..:ication which die.crimin .. tci: without justi-

fication <.gainst tho e who e:m.-:cis~ a fundamental constitu-

tional liberty violates t.. equal protcct.i.c,n clause and the 

due procezs clau=o of the Fi':th Ame dment. 
I 

15 I 

The guarantee of equal protection certainly applies 

to the grants of benefits and p.-:iv'l.leges a, well as to regula-

tory taxation. 'I'he one year =esidence requ;_rernent here, and 

Connect.cut's requ.i.r.ament, also, divides mothers of children 
16 

17 

18 

19 

20 

21 

22 

23 

21! 

25 

11ho are identically situated in relation to their needs, thei-: 

' dc~serts, and in eve~y other concP.~Vably reievant way, into 

t1:o classes: Old residents,who are granted the benefits, and 

newer residents, who are den.1.ed it, and the discrimination 

operates in ~elat~on to the most fundamental necessities a nd 

rudiments of life. 

The classification rests not only on an invidious dis 

tir:cti:n against newcomers or strangers, but it singles out, as 

the sole ground for that hostile treatment, the exercise of 
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sociatio;1, a bctto>- "nvirormie,1t, a pr.i.v l.c:;~ 

9 8 fae.e "'" • no 'o,s for t e r a oo • r stdt o, ho fi, ,, thac 

non of hem ~ill sta~d c reful e areinat±:n 

caur,~ non"' of 

II ObJC'Ct i l St<1te i?.)ticy. 

12 / Before elatorac,ng thooe Propoeitlons, th, hent of 

13 the c,,., a" t Prupose to do, X thi'>k it may be hlepful to go 

14 bao, and Pot the iosue in it, Proper atotutory ood , ••t0s1 
15 background, 

I 

6 ••••ori,ally, •• the brief foc the oonter of <he 

17 // "tudy of Welt ~e policy in law pointo o,e, hfo<orieoUy PUblie 
I '3 /I 

/1 
19 II ssist11nce law goes back to the Elizabethan Poor Laws, if not 

20 /J 

I 2, I, 

earlier. 

And, as t:he ar,1icu3 brief traces it down and, indeed, 

as this Court did in Edward3 of California, in the Chief 

I Juaeiee•, rec ne "Pinioo in Xiog And Smith, there wa,, ,e <hae / 

time, in an a,10 1<hen many of the ideas still derived from the I 
I 
I 

22 
II 

:: I 
ZS ti 

/, 

feudal syst~, aod in ao ••• wbeo moot people, •=t•inly ordio·1 
ar,J poor people,were not very mohile, a notion ~h~t each 

I 
vicinage should t ~kc ca:cc of What MrS1. l'lil liam. c~ l.s our 

,u: 
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people, thos who ares ttl d, and that it lad no obligation 

to tho ' st a ,cier. tho e out;i -"er; vho co • fro.n somewhere 

~ls and whom e clon • _ qui tc know, ~<! don• t quite trust, and 

we don't quit lik~, no le tlon't 01c a,y cblicratior to. 

n the p..:esen ce,1ti:.ry, w 1 m ,not, ccs • pe:nE"ion laws 

and othep forms of social a~sistance beJ,u to be .dopted in 

this c.:iu ,try, he co;r ~i, tion of thi an .chioniatic. j dea, plus 

a continuing hosti.litv to and diutru•it of :runger,, p.'-us, I su; -

spcct, OPpo ,i Lion ::o m k5.ng any largnr •~-pendi tu res thcin we 

cou .d possibly h lp, .::er. obined to produce, i.1 the ear ,.y stages, 

x•xaordin1ri\y strict length of residence or prior residence 

12 ' requirem nt. 

13 For mothers' uid, meny states had la1s requiring four 

14 or five years re ,.dence. For old age, the r '!u:.~einents in varic· s 

15 states ran up to 15, 20 and in one s~ate everc 1~ e2rs prior 
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residence. 

That .. as the r.i tuation when Congress cons!.dered the 

Soc.al S,curity Act of 1935. 

As hae been p,1inted out, that statute provided for 

Federal contributions to approved State plans :in a number of 

ca; gorics of aE"s~stance, the rr.ost importan~ being aid to 

dependenl: childre·~, and that clearly is the most important for 

the purposes of this ca~e, aid to the blind, aid to the 

and, later, aid to the aged and totally and permanently 

aged, 

disable~. 

congress was faced by the duration of res:i.dence 
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r quirernent, and concluded that they w re cb 4 cctionably long. 

With rc..,pect to c.ach catcc-ory o a sistance, it 

irrpos d a lir.it en the duration of res denco that the ,t~te 

might impose or rni<Jht- require.Taking as an ex, 1tple the ADC 

progrc m w quot, on page ·,CJ of o..ir br ef, ci ction 42 (':>) of 

& the Soc.;.cJ.) Socu. ity Act. ,'hen I cl~ 'our t:.t:'ief ', I r.iean our 

7 

8 

supplemental br-~f: 

"Tie \dministrator shQll approve any plan which 

9 fu::.fillt the conditions sp cified in su·,section (al, except that 
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he shall not appro·.e a'ly plan which imposer a condition of 

eligibility for aid to dependent children a residence require-

ment which denies aid wi .t l'.°<•.;p13ct to any child residing in thel 

State (:) who has reside~ in ~he ~t~te for one year or 

(2) who was born within one year j_=ediately preceding the 

application, if the parent o~ other relative with whom the 

child ir living baa resided inthe Sta~c fot one year immedi-

ately preced~ng the birth." 

Our view is that the role of Section 402(b) was to 

outlaw residence requirements of 1TOre than one year, leaving the 

situation with respect to residence requirements of a year or 

less exactly where Congress found them . It said more than a 

year is bad, but it said nothing about the rest one way or the 

other. 

'.l.'his, I submit, is entirely consistent with the 

foi:m of the statute and it is entirely consistent with the 
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busic purpose of the statute wh:i.ch ~,as to set min.im.un requirE-

m<•nts and the,1 · cave th re!.t tc- tl',c: State i. 

I stress the poiPt, ba~au!:;e ;.t m•ains, of ::our.se, that: 

the Courts btc:lo,, were, rioht i.1 vcr1 largely ignorinJ Section 

S 402 (b). It c.rops out of the c«se "or t;-10 reasons: Fi:-=st, if' 

6, Congress didr't expr~sc ,ny JUdgreent on re~idcnce requirements 

7 

9 

10 

11 

12 

13 

14 

1s I 
16 

1I 

17 

18 

19 

20 

for iesc thun year, tt.~ I'! ce t.-ain::.y there is no q,;. ~stion of 

the JucliciaI')' jpferring to the legi · lati ve udgment, the 

Congr.escional judqnent, tl,at <1 resinence r~quJ.rC',ment of ore 

Y<J ar is a good i..hl. ng. 

Congress didn't have to , ddrc,ss its elf to that, 

and, therefore, >1ouldn't hcwe expressec.. any such judgment. 

Secondly, there is no need for the Court ~o worry 

about invaJioating ar.y provisions with respect to tne law. 

There is nothing that direct~ the Secretary of JEW to approve 

a plan which includes a discrimination which this Court has 

held to be ur.con!ot.ltution.aJ., 

Q Wouldn't you agree, though, Mr. Cox, that if 

y.:>u start with the commerce clause and the r.ight to travel as 

incident; to Lha.:., if one like3 that particular line of reason-

21 
' ing, then the action of Congi:ess, even on you1: constru,;::ion in 

4'l2 (b) is re~.ev"lnt to the co,i3·;_itu·;:ional conclusion. 

23 

24 

A Well, no; I think not, because I think Congress 

wasn't reall~• adc.ressing itself to the question of whether it 

is "our judgnent that these .:ire not inconsistent" with 
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privileges or immunity ':est c,lau~c. 

"We- don't say .:.aythir.g .1bout it". 

It was simplf saying 

But, of c:our "', on the app.:-oach .hat I .:;te.ted at the 

outset, I think one doJsn't have to conce:.:-n hi:nself with that 

q11estion, because on coroes back and pitch,, his ::ar.e on the 

equal protecti-:>n clause., and the prcvi1..,ions of th.? constitutio:.' 

dealing with -- I don't l~ke to call it th~ right to travel, 

because it is the richt to migrate and settle inane\< place, 

to sec k new ad·,~ntagcs -- , r£ ;i.~1port ant bcc.:use they show that 

thi.s is an affi ..... ative ccnstitntion l mandate, but we are not. 

concerned with this more technical ~cope or just ~h~t body 

they apply too. just what technically is the source of the 

right. 

I should remind the Court, as we point out in our 

b=ief, that the ldr1inistrator of the Social Security, and the 

Secretary of the Oepart:mc'nt of Health, Education and Welfare, 

has often refused to approve State plans violating the 

equal p:t·otection clause in a substantive sense, not because 

he concluded t~ey violated the equal protect:i:n clause, neces-

sarily, or ertablinhing other inequitable classifications. 

The two examples that come quickly to mind are his 

ctisapproval of the plan t1hich would have excluded Indians, 

children of l.ndians, and hj_s disapproval of a plan that would 
23 I 

?A 
have excluded illeqi~imate children. Both of those under 

1 the equitable clasoification clause were disapproved by the 
2S 
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Secr.:itary, £:Ven though they ar.e not exprescly mentioned in 

Section 402, 

3 Si;re Ly, that !Came power pplie::. to glving effect to 

4 the c1ecisior:" of this Conrt wl<;.h respect to constitutional 

5 1 eligibility. 

6 I -.ould add, -,.lthoi:gh I lope it i unnece.:;sazy, thzt 
I 

8 

7 1 if the Court should di,agreec. w1tho1t reac1i'1g Sec:ion 402(b), 

then, of course, 1<e suy that Section 402 (b) is unconst.i tutio"l 1_ I 
9 f :>r t.!1e same reason that we say that t'\e Gtat~ l,mr ar,d the 

10 f:pccial statute applicable to the District of co:.urnbia are 

11 1.1ncon3 ti tu ti.:>na l. 

l2 With tespect to the District of Colwnb;.a I would 

13 have thought 5.t brought it to bear only to the pi,int of saying 

14 
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17 I 
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i1; is not zo bad tha: ~·e are gang to s.:rik<' it down. I sug-

gnst that thctt is quite different from what a legii,lative body 

docs when it brings its judgTient to bear on the question and 

says, "We ar8 going to impr,s_ it." 

Q The District of Columbia legislatior, is 

Congressional legislation. 

A Exe.is<! me. I am sorry. I jumped to the conclu-

sion you werC" saying something differe,~t that you i,.•ere. Of 

course, Congress brought if;. out. I wouldn't deny that for 

a mir,ute. Of course. I ar,, sorry. 

Under Section 402 (b) , ,.,hich I certainly can't argue 

,;;te ono year reGidenty requi:ement, about 40 States have 

ie:1 
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1 ' en.icted one year rasidenct, requirements. Other States, includ· 
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ing New York, nhode Ir.J .. nd, e.nd, -oday, Ma sac'1usr.t1;s, Maine, 

H2.1mii and a !;ew otht:.rs, do not have a -:es i.clenc,, requirement. 

A tYPical residence requirQment i the onn in the 

PE.nnsylvania case,which you will fin::! on pn:re lA of ·tho Penn-

sylvania brief. It provides, iu the middle of th page: 

"Asc!.<tance may be granted only to or on behalf of 

a p rson rcsi'iirg in l?cnnsylvania ,o1ho has revis<:d therein for 

at ieast; one vear Preceding the dace of the applica<;.io'l, or who I 
has resicled in a State with which Pe:msylva,1ia ha:: a recipro- I 
cal agreement, m king residenc,e unnPcessary." 

I m,mt.ion "or" because I come bac c to the signifi-

cance of that alternative later. I think it has a <JOOd deal of 

bearing on what are the purposes of this legislat:.on. The 

op,~ration of the statute in Pennsylvanja, and also .t would 

serve for other cases, is illustrate:! by it-, appli.cation to the 

plaintiff, Juanita Smith. Juanita Snith li ,od in P,3nnsylvania 

with a mother and father who had lived thcr-,, all their lives, 

and their forbears h&d llved there 8arlier, fro·11 the time she 

was one mo hold unt.il s:he must have been around 15 or 16, 

so ahe was old enough to bear children. She then went to 

Delaware with a man nameC: Painter, where they lived for a few 

years. She came back with five childr£,n at the invitation of 

her father who had promised to help Painter get ,1 job and 

to help the_, fam3.ly ou.t until Painter did get a job. 
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So, thia was a very real thing of t·1e ;natter of 

going back borne, if I n1£y u e homE.. co:i loquiall1r in the femi ly 

sence rather .:J-,an in a techr.~.cul sense of c.o, icile. rt was 

rejoining the f'llllil:,,, ,;,·oing t:o the f~il1• to get help. 

Unfortuna ... ely, Painter d:f.dr,' t get. a job and •.•ent 

back to Dcluware. The'1 when Juanita fl'l'.~th's fat.:1e .. lc,st his 

j ,b, he couldn' t take care of her an-:l the i ve chi '.dren a,1y 

more. She was pregnant and sick wich a very ~ad va:-:-icose 

p:-:-oblern and >Jhe went to the Delawa.r~ peopl • 

The \''elf are peep le, becau<! of the .t"esidence raqui re-

ment, had no solution. Th~ only thing they could s,y was "Well, 

e i thcr go ba-::k to Dela,,are ', and sh,~ didn't want to leave her 

fanily;r..he didn't want to go back to elaware fer another 

reason, "or we w'.11 take your children away from you and pro-

vide i.nstituticnnl care which might run anywhere from 1cix 

months to two years, c.nd this, at least, will pzo,·ide them 

with shelter. But ther~ is not.hing else under tile residence 

lnw that we c:-n do." 

Mrs. Smith w~s taken care of by theTravel.ers Aid 

Society which agreed to provide a modicum of means until this 

test litigation could be brought. 

The three-jud<-.,eDistrict Court granted first a tem-

porary injunction against 'i:.he enforcemen·t of the residency 

requirement which then did p:-:-01ide t:e necessary aid. That 

inju'1ction, ns the Court knows,was later made permanent. The 
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decision Le low, I ma:\' recall, rested pri;narily on t~e equal 

protection clau!le and I ,.ouJ.c also emphasize th,.t tne decision 

in the I-er.ns~ hr· nia District Cour ... was one of what are now 

many decisions by three-judg{, Distric.: Cour·ts all ove:: the 

country, 

'l'he, e «ze t least rive major decisions and opinions 

where t:he Co1.,rt -eem-, gcr.uir.c•ly to have ccn.idei:-1 the case, 

itself, the la3t s5.nce 1± e argu.,ncn<: in this case oeing in the 

District of Masc,•chu,et<:-, the Court which Circuit. Judge 

Aldridge presided ov.,r. 

Th ,:-e ~s also raft of temporary orders ,1hich I 

den' t think l can zeally claim as authori ti.es becausz they just 

follow what r.as happened before. 

Nev er the '.e,;s, with the exception of one case, there 

has been an extraordinary uni.=ormity of opinions, to which I 

should think this Court would wish to give weight. 

The District of co:.umbia statute is a little bit 

different from that of Pennsylvania, and I want to explain 

some of the ldiosyncracies in its operation. The District of 

Columbia statute appears on page 2 of the fattest of the 

briefs, the first brief for the appellees in these cases: 

"Public assistance shall be awarded to or on behal f 

of any needy individua~- who either (a) has revised in the 

District for one year immediately precedi ng the date of fi ling 

oc the applit.ation for such assistance, or (b) who was born 
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one }'ear immediately preceding the applica·::.ion fo--: such aid, 

ll: the parent or olhor :-:-eiative with whom .:he c!'lild is living 

has lived in the Di.strict for a year." 

Thtae of the foui~ plainti.i:fs in tl:.e Distr .ct of 

Columbia fall J.nto the family --· if one f..r; fa,-nili ,r with 

these ca .. es -- pattern ari ill~strated by Juanita 3mtth, of 

whom I spoke ear.lier. 'l'hat ir; to say, they are rn:>t:iero of 

depende!'t children with~ present husb.:,nds, who moved into the 

new jurisdiction either to go back home for the ,1.-:>st part or 

-co join their :frmilies, or to get h lp from so:na ?erson, or 

porhaps to get a job, c1.11d then who are lef;:; abscilutely desti-

tute when misfortune occurs. 

Two of the District cases &how w 1at I c,111 the 

idlosyr.cracies of this .itatute. One is the case of Gloria 

Jean Brown. For the most part, her saga is like ;hat of 

Juanita Smith, That is to s~y, she grew up in Washington, 

o. c. She went out of ;ta'e with chilcren, and t:1en she 

came back to a large family ··- I mean, her father, ~rothers 

an6 sisters -- \lhich was her family. 

When she was cc.min~; back, she left the two children 

she had taken w~.th her to Arl<:ansas for a month or two while 

she <Jame back and re-established herself before bringing them 

up. Then when she found she had to apply for assistance 

and when her oldest chi lc.l ,.-as here and she rece5.ved assistance, 

under the residence laws, the other two inthe same family, who 
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were in the ~amc situation, and who certainly had tne same 

ties to the Dis':rict of ColUJ,lbia that E·he did, uere denied the 

a:1sistance that 'l'.-as given to the olo.est: child. 

Worse than that, the lii.:tle baby of the family, not 

being a yeai: old, hadn't resided in the District for a year, so 

it, too, was held nof: ,:o have ·.:he same connection as its roothe:: 

and older brother. 

Reily stili more syncretic wa!' the case which I 

understood counsel to withdra1,, the case of Vera Barley, 

who came to theDistr.'..ct of Columbia -- and even if they con-

ceded in this i.:: chows the cpcr.ation of these laws -- who 

came to the ciis cr;!.ct of Colur,tbia in 1943. She wa3 coming ba.ck 

13 to a place where she had lived before, thougi, not for very long 

14 even then. 

tS She had the misfortune to become incompetent. She 

16 was confined to Saint Elizabeths. She was in Saint Elizabeths 
I 

17 1 for 20-odd years. If pt1blic assistance could be provided to 
I 

18 I her, she wa::; de·cermined by the doctors to be competent to be 

19 released. Arrangements wemrnade for her to live in the nursing 

20 
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?A 

25 

horre here. 

But thc Disrict said, "No; she hadn't one year's 

residence", so she had to stay in Saint Elizabeths. 

A good deal has been said about saving money in 

these cases. It costs roughly three times as much to keepher 

a~ saint Elii:abcths as it would have taken to provide the aid 
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to the permanen·t::.y and totally disabled, to let he:c go to a 

home. 

I may cay that is also truE: for many of th,3se child-

ren for whom the only future ~.'lder the one-:,ear residency rule 

is going into institutional care, which is more expensive per 

chil.d on the 'iver2.ge than under the l\DC programs. 

Q H.ive y .1 ccrne c.cross any figures, M;c. Cox, on 

how much it costs to, onduct the o~e-year investigations? I 

rer.,imber seeing somew1'ere the co~t was extremely h ig:1. 

A I recall C.hnt bein~ !., :..aced an.d argu~d as a 

general manner. I will check this a.fternoo,~ but I b·3lieve we 

have no reliable eigure at all on that. 

Q Suppose i:'! these casea instead of t1e appellees 

asking for relief: they ask for the right to vote a1d were 

denied the right to vote: How would that appeal to you on the 

travel argument !::hat :rou made, 

The argument that I made I would remind Your 

Honor is composed of three pa1·ts: One is the disc:cir.tination. 

'l'he other is dism:iminat i.on aimed at the exercise of a funda-

mental right, liberty of travel, and, three, the absence of 

any justification in Stat:e policy. 

I think a much stronger case can be mad3 tor requir-

ing a period cf residenc,;i in a State before you ar~ permitted 

to take part in its affairs, or that you learn what the issues 

"'re, learn something about thc:; nature of the commulity, learn 
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something abcut the parties, the cardiclates, their past record. 

There"ore, I would t ink it was a much stronger basis fo:;.:-

ar.gui11g in tr.at case that the differentiation betwe~n o1.d and 

n 'W resident• :i.arves a usefu:. purpose. 

I shaJ.l argue here ~aking ti.em :tp cnn ;,..:; a time, 

that nore of th justifications advanced otand up, that this 

d.:.fferentiatio:a not only i~ a.:-bitrary and capriGl...:,us, and dis-

courage, penalizes the exercise of the constitutional liberty, 

fa:-ecdon of rrovcment but th,.t it lack& that ju:.itification. 

In other words, each resic.ence requirement must be 

looked at in te:..--ms of is the1.'tlso1te reaE'onable basis? I think 

uour voting case? for that re<lSOn is quite diffe::ent. 

Q You are not a:.:-guing, are you, that a residence 

requirement, as distinguished from a durational residence 

requirei\'ent, would meet the same constitutional objectives? 

A No: you are quite right. I meant to state in 

the beginning that this divides residence within the HEW 

definition into two categories. 

I vould like to call the Court's attention to the 

Connecticut sta·cute very briefly, 

The Connect~cut statute is on page 36 of the Con-

necticut brief. It is a lit~le bit different from the Penn-

sylvania and District statutes. The difference is worth 

noticing, along with one matter of fact. The Connecticut 

statute, the vecylast page in the brief, says: 
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"lvhen any e>erson comes ilto tnis Sta ·:e wi t.hout visible 

meuns of ~upport for tre i r~nedia·ce ..:uture and applies for aid 

to dependent chi· dre,1" -- /O>l ,rill 11ot.'..ce this applies only 

to AFDC and not to the other categorie; of as.:.istar.ce 

',1ithin one year from his arri.v,;l, sue·~ person <;hell be 

eligibl. .. for te, porary aid o:,: cai:e i.tnt:...1 arrangeiter..ts are 

made for his ret,rn.' 

Under the reaulations of the Conr.ecticut Welfare 

D, part.mcmt, the requireme1nt of visible mear. s of sur;:port means 

that you must either have"" Sj?ecific jcb offer or resources, 

money, property, that wi l last you fo_ three mr:mths, or., if 

you arc able to get and keep a job for three rr~nths, that, too, 

will satisfy the requirements of the Stete. 

I donot intend to go into the case o~ the Connecti-

cut Manufactures in any cieta:i.l. I do want to say just one 

thing. That is that it was clearly stipula·:ed on page 41A 

oi the appendix in the brief of the appellant, because of hex 

pregnancy and her responsibili'.:ies to her son, plaintiff was 

unable either to seek g3inful employment or enroll in a work 

training program. 

So, it seems to me that it is most misplaced in this 

case to talk about people who are unwilling to enter the labor 

force. Tt,is is a plaintiff who, at the time this claim was 

made, because of her pregnancy and her responsibilities to her 

son, wa:; unable to ente·~ the work force or seek training. 
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Q Genzral, in all of these st 1tes ir.. t.here a 

compc1rable linkage, 'dlat is to say, co nparable tc C.onnect1.cut 

in linkage, betw en the one year r.:•ddence on tn(c c,ne hand .:,nd 

the e;:pulr.ion of :i. person, ..;o to spc ll:, sending U i~ person back 

to the St1'e of orig"1? 

I clo rCI!lerober, and you just refre..;h<;d my rnerJory on 

that, that Connec-cicut S3eJJS to contemplatE- a, ::. ma.tter of 

routine that a per,on w.11 be expe.Jed from its ji;risdiction. 

I\ A n1.u.1ber of '.!,e States will zupply zid .if you 

go backro:1e. Of. course, tne Co1.•i:-t should <1ii:c,:::t itself to the 

question of how fa:,- does this deter takjng up nci- residence 

ana how far does ii:; penalize one who insists on doing it, which 

I think is i!c.portant. 

Should one go into that, it is significant that this 

p·.i.ts pressure on people to go back to the cthc-r State. There 

is testimony in the medical :cecord, and I have forgotten the 

figure, that a -::ertain m.unbe'.: of people when confronted 

with this at the initial interview, having nothing else to do, 

being destii:ute, are, in effect, press:id to go back where they 

came from, 

I wouldn't want to say bis is true af all States, 

Justice Fortas, but it is characteristic of many of these 

programs. 

coming back now to my original proposition, I shall 

direct myself first to t11oe qualified one year prior residence 
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requirement and tt ei1 deal with ,my pecul ii.ri ties of the Con-· 

necticut casE. f•1rth r on. 

We b e O'lr ... r;e ulti.m;itely, il(. I said in the be-

4 ginn1ng, upc.,n thE proposi<·.~.on i:hat the one yea.:'s prior resi-

5 dence requir'lmcnt viola•~~s the equal prot.ction clause of the 

6 Fourteenth .l\:nendment and the ,lue p:rocc.ss c.ause of th.., Fif-

i 
I 

teenth, beccuae, without u.ny ·justificat.io .. , sa\•e prejudice 

a against strangers, gatnnt r.ew resider,ts who are p:>or, it 

g cti 1crirrin tcs. i.r rel.at:ic,11 to the fundruncnt.rcl necessities ot 

t-'.l J.ifc between t:\,o groups of r;,er.sons who aL·e ot~e:rwise identi-

il cclly situated, save that. one of thera has ctoser re.:ently to 

12 ,' exercise the fundamental lil:el"i:y to leave n old e!1vironment 
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nnd move to a new reside.nee ir. search o~ preferred associations • 

opportunities or envirorn1ent. 

2:, 

I would emphasize tt:a1: that proposition ornbraces 

three elements: First, that the on:? year residence requirement 

diccrimintes in relation to the Zundamental neceus:.ties of 

life, between two classes of persons who a·ce identlcally 

s!.+:uated in terms of need, the appropriate,1ess of the remedy 

'that is offered o.".' any oth~r thing of that 'cind, save how long 

they had been there or where they came from. 

Seconc, the sole basis of classification is a dif-

ferentiation between the new and the old resident, the old 

being granted assistance and the new denied it. But that 

discrimination against strangers, agai!".st newco.Tiers, against 

' 



1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

1 

12 

3 

14 

15 

16 

17 

18 

l9 

20 

21 

22 

23 

24 

those who l-lrs. Williams said dur:!ru her oral argment "ai·e not ou. 

people', whict I thin\ is no offense at all by her intend cl, 

reveals this :;ort of rcs't::i as a p:tejudice aqcli1,s!: outsiders. 

It .:.s tnvidious in thac ,;ense like racial or re-

ligiou& diocri.rri1ation, but it alno pen~lize, th~ exercise of 

what. I take to be a ~iberty, a freedom an aspect cf freedom, 

which h<to long con'lt.tut.:tonal recognition. 

A."ld then the third element is that. tl,e classifica-

tion has no substantial relation to the accomplishmEnts of 

any permis~ible State pclicy. 

'.hare is a grab bag of :just:if.".cation::. that the 

ap9cllents have put for.-1a:cd here in their briefs. 1'ost of them 

just runount to the ingenuity of counsel. I t"1ink they could be 

shown really not to stand up by any careful analysis. 

:( do want to em':lh.:isize this, I think one could argue 

anj as we do argue in some of our briefs, that perhaps some one 

or two of those three eJ.cnents in the case would be enough to 

make out a case for uncon.;ti tutionali ty. Bt1t I suggest to the 

court tta: we don't need to go that far, tla: all we reed to say 

is that adding all three together, the one year's prior resi-

dence requirement is unconstituional and is a violat.ion of 

the equal protection laws. 

Let me develop each of the three points, but prelim-

inarily I ot\ght to say th:it, of course, the constit~·tional 

25 
1 guarantees against ho3t; 1.e or arbitrary, capricious 
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l classifications apply to legL,lation conlerring ajvcintages, 

2 opportunities, or privileges just a;:; much ~s they d:, to legi,;-

3 lation that regulates or ta>:es. 

4 The obviout. c-icmnplc, HOL"l.d be a State grant aid pro-

5 , gr.a 11 that disaimim,tes on grounds of' rt-.c~ 01. on qr:>unds of 

6 religion, as ir> Ehm:l, rt ;111d Verner. Tr.ere are ,iany casei;, if 

, you r<?ad them cnrefu l:y, , hic:h re'3totc tii& ,ropcc i.'cton, the 

8 G".rard College case, Ev>:1ns and Hilton, the ourth Circuit case 

9 :.n w:1~.ch this Court dcniect cert~.orari. 
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• And, <1gain, S'lc.:b~rt and Verw::r. - thiak also there 

iG something new in this ,uggestion. 

!(!""', on th~ fli:s:; o.i: t"ll i:hree elements, we suggest, 

as I say, that the one yc,ar pr;!.or residence rule iiscriminates 

in rcaltior. to tha mi.nimt>i,1 essentials of life, betw~en persons 

whoare identically situated except for their residence. The 

proposition is pe:cfec:tlynimple and I don't think anyone is 

g()ing to dispute it. Qc2 to frankly, I am a little W'orried 

because of its simpll.citi•. Iti; importance rr.ay be o'lerlooked. 

That is one reason :C stress the fact th,3.t this is a 

discrimination lct-..icen p~ople ,,ho ai:e identically situated in 

relation to the fundaroe~tal necessities of life. 

Q Quickly,would you tell us about Point 3 and 

say a discrimination which has no basis --

A I am just taking them one at time. 

Q I say right there you h,.ve to do it, don't you? 
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Well, I would like to disi_:ooe of a couple of 15. ttle 

points first, l!r, Justice: 

Q You can ,;o it any wey you ~ant ·.;o, but I mean 

to say that obviously that is an essential part of the a2:gu-

m,?nt on that point because the response to it otherwise would 

be too easy, which io to nece., 1rily ask fer ~or.te -?rt of a 

C:U::crimination between the tHo. 

9 

1 

take a 

10 

You will agree that th€ f,ate may conJt.it~tionally 

rensonable amount of tiino to investigate the newcomer . 

A ram not uggesting that all classifica~i~ns are 
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i:walid. I am suggei;tinc really two tl•igs. rei:haps I didn • t 

s;;ate ther1 very ,-,ell. I wil .. try to do i'c r.-.ore simply, 

I am suggesting that this isn;t a discrimination or 

1:lke one between a business that may claim it is entitled to 

a subsidy of five million dollars, .;nd that that is unfair as 

compared to another one g:itting a subsidy of $20 million. This 

is something that operates in relation not only to the rudi-

ments of existence in a uonetary sense, but in relation to 

such things as keeping fai~il.ies together, 

The answer to ,Tuan 5. ta Srai th was: 

"Theonly thing you can do is put your children in 

institutional care' • 

In relation to Vera Barley, the discrimination p 

operated literally in rel".tion to human liberty. I think 

those aspect~; of it are import.ant. 
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Then the other thing that I wa., "c~king to enph •. size 

along the wa" :t. • that t>iese people idGnt ... ca .. ly aituated 

in rel,tion to need and ull other things th tar,; :.~levart 

f::011 the standpoim: of the purpose!. of t 1is leg· -;lat;.011. 

Q General, may I just ~int to the c~cegory of 

olc age pensions? 

Do you think that the Stat,; he~ o valid interest in I 

saying to a person who has ::-pent his whole li:te ap to 65 yearsl 
I 

o·' age in a State 11hore they bue a $16 old age pension and 

over a then at the age of 65 icoves to a State where they have 

$100 pension and without any intention of contrib,i-.:ing h . I anyt :i:ng 

to the economic liie of 1:hc State he is iu.rrediately entitled to 

go on old age pension? 

A 

Q 

A 

As :.ioon an r.e becorces a resident -~e so contend, 

Which can be the first day he arrives there? 

Under the HEW definitions, as soon as he 

a::rives and begins to renide there with no intention to leave, 

no intention to inmadia1:ely leave. I would say that the 

distinction is an .invalid one, subje~•t to the matter of the 

ar1ount of time in which he is a resident. 

I would say that the State has no sufficient justi-

fication for discriminating against anyone. 

I ,,,ould also a1:gue, and I would like to p:>stpone 

this until tomorrow when I gei: a little farther. along in my 

65 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 I 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a·rgument, I would also ai:gue, Mr. Chief Justice, that even if 

it be assumed for the pu::-poses cf this case thac I am wrong 

i,1 saying that it has no power to take any steps, I will argue 

that this statute is overly broad for reasons I will explain 

later in ~\y argument. 

If I could take theone minute left, I was emphasizing 

t'.1at these plaintiffi:- are identically situ&ted •1ith respect to 

n~ed and anything that might be thought relev,.nt to determining 

nt?ed or desserts or the sc:..tability of a parti.cular ki'.ld of 

r,;ireedy. 

The reason I s·.;ress that is because it seems to me 

t:1at theCourtro.ght feel .legitimately concerned '..f we were 

pressing it to pass upon the reasonability of categories of 

aid as between the deaf and the dumb and the blind, or as 

betwem the widows of veterans and the widows of civil service 

employees. 

But this disti11ction clearly has nothing to do with 

deciding how to solve one problem or how to solve another prob-

lem, or with determining what is the nature of the problem; 

tie nature of the problem is identical in the c.ise of the 

new residents and the old residents. 

Then I do go on, Mr. Fortas, in the morning from 

there. 

THE CLERK: The honorable Court is now adjourned 
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i:ntil tomorrow at 10 o'clock. 

(Whereupon, at 2:30 p.m., the Court receHsed, to 

rec:onvene at 10 a.m., Thursday, October 24, 1·368. ) 

' ' 
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