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U' THE SUPREME COURT OF THE UNITED STATES 

October Term, 1968 

- - - - - - - - - - - - - - - - - - - - -x 

Carl F. Gruenthal 

Petitioner 

vs. : No. 35 

The Long Island Railroad Company, et al. 

Respondent 

- - - - - - - - - - - - - - - - - - - - - - - -x 

Washington, D. C. 
Octobe~ 24, 1968 

The above-entitled matter came on for argument 

at 12·57 p.m. 

BEFORE: 

EARL WARREN, Chief Justice 
HUGO L. BLACK, Associate Justice 
WILLIAM 0. DOUGLAS, Associate Justice 
JOHN M. HARLAN, Associate Justice 
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THURGOOD MhRSHALL, Associate Justice 

1 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1~ 

14 

15 

16 

17 

10 

19 

20 

21 

22 

24 

25 

APPEARANCES: 

MILFORD J, MEYGR 
One East Penn Square 
Philadelphia, Pa., 19107 

DANIEL M. GRIBBON 
Washington, D. C, 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

P R O C E E D I G S 

CHIE JUSTICE WARREN': No. 35, Carl F. Gruenthal 

ver ,ur Th Lon, fsl<1nd Railroo.d Comp,mv et al. 

T'!E ,LERK, Counsel are pres en'". 

MR. -..HIE;, JUSTICE '{ARREN: Mr. Meyer. 

ORAL i\',OUMEN'f' ')F MILFORD .~. MEYER 

FOR PETITIOPE~ 

MR. ~EVER: Mr. Ch~ef Juotic , may it please tie 

court. This "1se o,.euents u const•.tuttonal challenre to the 

power of the Courts of Appeals •o revi£w the denial by t'le 

District Cou1~ of mocions fo1 new tri~l on the ground that 

12 verdicts are excessive. 

13 This was . n action in the District Court of tt,c 

14 Southern District of ~ew York under the Ti'ederal Employers 

15 Liability Act. It ·as tried in two parts. 

16 In -che first tri'l.J., thP jury fouPd the lit>bility of 

17 the railroad to its employee. 

18 , A separate trlal wa..i then held in which the a,r.ount 

19 of the da'!l l as ftxed ny the jur• . 

20 J•1dgment was entered upon the i;otal verdict, and on 

21 the railroad's motionz for new ·~ri 1 t 'le District Judp;e dis-

22 missed all o" •.ts objections on th, r cord as to matters of 

23 evidence. 

24 As to the specific ar ument that the verdict was 

5 excessive, the tricl Judge c:E.refully re'vicic-d all of the 
2 
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1 I evi iencea that had been produced, none of which was controverted, 

.. j and found that in an opinion 11hicn appears tn the Appendix that 

the ve~dlct W'J.S fully justtfie~ hy •he evidP.nce. 

On app el to the Second Ci"cui., t~o judges of that 

court found, ii 1 did the third, that th r w s r,o !l'erit .:.n the 

r i!road'i; otlic-r a" ,1ments on error in the trial, t,~t reach 

, the conclusion tha.t the verdict was , ros,ly _xcessive,and 

directed e. new trial unleso a re:iittit1,r be filed, 

9 Tne third judge who ea, on the ca1c>e disa~reed, found 

10 th~t the verdict wuL sustain_d ty the evidence, and the court 

11 

12 

stould not hav dt·tu~bed it. 

We "O dlrectly ,:o the con titutional gueist1on or 

I 

13 , whether t e Co rt of Appea· nad th~ power t.o make thi~ or~er 

I The Seventh A r- ndmcrt was "assed upon , early as 1830 by 
I 

1 

1 

17 

1 

., 

Chi r Justice '1.rsh'l.ll's C?urt in ar opinion by Ju.Jtice Sto 3 

in Parson v. f~ 1:!2£.ti.1. in wh\cr th•s co11rt specifically denied 
I 
to itself the power to revie questions of fact 1hich had bee1 

passed u::>on a11a approved by the tri l courts. 

"h'l.t was the law until l!J Q wh n the specii'ic question I 

here 1nvolv J ~as first rats d ln R ilroad v~ Ftl!1,off 1hen th•s 

court in an opinion b11 Justice Harlan spec1f1cally held that it 

had no powe1• to review the excei;'liv nes i of a verdict round i;o 

be proper '>y th D1otrict Court. 

When the Ci~cuit Courts, now the Courts of Appeals, 

were created certa\nly they ob~a1ned no greater power of 

4 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

review than thii: court !:>ad, when it itself w2.s passing on 

appeal3 from the District Courts. 

And the hiFtory or the Circuits in the early days 

was early acceptance of this ru::.e which h""d been promulgated 'Jy 

this cou1•·.; - that trere was no power under the Seventh Amend-

ment to 1.nter 'ere on the ba::.,•~ of the e:<cessiver,es6 of a 

verdict. 

That early acceptance gradually, 1.n the Circuits one 

after another, pas,ed to arguments wh'ch constituted a 

rationalization of reasons why they should have some power of 

interference. 

And finally, in the last twenty years, specifically 

before 1948, each of' the Co•ir•ts of Apr,eals h-is made -~he state-

ment that it has the inhere"lt p011er to in;;erferP. and overrt.le 

i on the basis 

:: II Th• 

the statement 

of excessiveness alone. 

Courts of Appeals have made three approaches to 

of this power which they tave that the Supreme 17 

n 
20 

Z1 

22 
i 

Court did not have vhen it was hearing aopeals itself. 

First, some of the Courts of Appeal~ have said that 

the common la11 history which 1ras lookeJ to by the Seventh 

Amendment does not support the position that the early Judges 

of this court took on these ei_uestions; that, as a matter of 

23 i fact, when we look to the hi.1tory of tr,e common law procedure be 

24 I fore 1791, when the Dmendment was adoptea, that the British courts 

20 ldid in fact review, in sort of an appellate procedure, the 

5 



1 quantum of a verdict a~ well as the weiP,ht of evidence. This, 
2 I think is completely erroneous and has no basis whatsoever. 
3 It is based entire).y upon the f~ct that the Engli~~ 
4 Court of Queen's Bench deci~ed en bane motions for new trial 

3 which may have been tried before one of' the•r judges at th: 

6 assizes. 

7 But Justice Story ln the Parsons v. Bedford case 

8 realized that as well as all of the early judges of this cou,:>t 

9 when he said •·hat there couJ.d be no rev1.e\1 of questions of 

0 11 f'act except in the court in which the case was tried, or to 
I 

11 which it was returned - cert~1nly, recogniz1.nP, the fact chat 

12 Queen's Bench sat as a court en bane. 
II 

13 I' 
And so any rationalization that the Court of Appea'..s 

14 today is like Westminster sitting 1n Queen's Bench en bane 

15 because some of the history books tel 1. us sometimes the triaJ. 

IS Judge did not sit in the cot.rt en bane cer',ainly has no basis 

17 historically. 

f8 The fact is, and the 1ri ters have said and we have 

19 studied every one of the cases which have been referred to by 

20 any of the Courts of Appeals, there is no case reported prior 

21 to 1791 in the English books in which a ne~1 trial was granteo. 

22 except for e~ror of law in which the trtal judge did not uit 

23 'I at Westminster upon the hearing of a motion. 

Ii 
24 

11 

2-> I' ta1cen by 

., 

Now, a second tack which has been taken, and which was 

the S rood Circuit in the early cases upon which our 

6 



t court relied, was that true it is, and this court has held, 

2 tHat a review of a quantum of the evidence may not ordinarily be 
I 

3 made by an Appellate Court under the Seventh Amendment because 

4 this is the review of a que~tion of fact, and that this court 

5 has said time and time again - but, said the Second Circuit 

6 and others fo"o111ng it, th•re must be n upper limit. 

7 That is, a verdic,.; may be somewhat excessive. We 

8 cannot interfere. But it may l'each .;.r upper limit at which the 

9 question then becomes one of law and not one of fact. 

10 Then, says the court, we do not review tne ve~dict 

It which the Sevc,nth P.mendment forbids ·w ~rom doinB. 'ile review 

12. the discretion of '~he trial udge in pa, sing upon that verdict 

13 No pffort :l.s made by any or tre Courts of Appeal to 

14 explain how this question of fact, the excessiveness of a 

15 verdict, is transmuted tnto a question :>flaw by saying, 

16 "We are not reviewing the verdict; we are revtewing the dis-

17 cretion of a trial judge and whE'trer he has abused that 

18 discretion." 

19 And if that be true, that discretion may be reviewed 

20 and may be set aaide because of abuse, on what basis should it 

21 be made? This has never been explained by any of the Courts of 

22 Appeal except to say that each case rr.ust he decided on its own 

23 facts, We w11:i. not review for mere excessiveness. 

24 

25 

But this particular case looks like one 1n which t1 

trial Judge was way out of Line, even trough he saw the witne<J,e.

1
! 

"i 



1 he heard all the evidence, he was 1n a much better position 

2 than we, nevertheless he was so far out of line that we say he 

3 abused his discretion, and that then becomes a question of law 

4 ! but wi'ch no explanation as l;o how this may be transmuted into 
j 

i:. question of la11 ancl com~ outside the purview of the Seventh 

6 Amendment. 
I 
I 

7 j And the third rationalization has been that modern 
! 

a j times require a re-interpretation of the Seventh Amendment, and 

s that t':lis prohibition against the review of fact in modern times, 

o must b? re-examined, and since this couPt has ~one so far a~ to 
!I 
I 

11 i say that chang;es in practice, changes in methods of appeal, 
I 

12 ii change;., in pleadings need not be prohibited and we need not 
II 

t3 1: follow common law procedures, that ther,ifore the Seventh Amend-

M • ment may now be re-interpreted and we may now say that although 

15 ordinarily questione, of fact may not be reviewed after the t.•ial 1 

1G judge has approved them, that in this type of case where there 

17 is an excess! veness involved this is an exception, this court 

ta should now re-interpret the amendment to say that here we will 

ID permit it. 

20 This court has never done this. 'rhe Courts of Appeals 

21 have, on various occasions, looked to some of the expressions 

22 that this Court has made in refusing to pass on this question 

23 ' since 1879, the latest one llein.-s i,1 the Neese v. Southern Rail- ' 

24 way in 1955, where the specific question was posed on a pre-

1.o !cisely 
I 
I 

similar situation, and w~at this Court said was, 

8 

"We will 1 



1 

3 

5 

s 
7 

not reach at this time the con,;titutional question because 

viewing the rs-cord, we cannot Gay that this verdict was not 

without support ir> the record," and therefore reversed the 

Fourth Circuit without going to the constitutional question. 

And that may well be the position that this Cour•t 

will decide to take in this case becai.se, as we have pointed 

out, there in no justification in ~act for the interference by 

a the Second Circuit with this verdict. There is; no Justification 

in fact for the Second C1rc..iit in a vo•e of of;wo judges to one 

' 
12 

3 

14 

5 

s 
11 

e 
0 

.. o 
21 

23 

24 

to decidl' that the trial jud~e who saw the witness and heard 

the evidence abused hi:; dis~retion in permitting this verdict 

to stand. 

The Second Circuit majority d:!.d not even take t~e 

troubJ.e to review in its opi~ion the evidence to determine 

whether in the language of th:tr; Court, in the Neese case, this 

verdict was without support in the record. It contents itself 

with saying that this verdict appears to us to be grossly ex-

cessive, and it; used another phrase which is difficult to 

rationalize at all. 

It said that we cannot find ourselves - and I am 

paraphrasin~ - I do not hav,? the precise words before me - able 

to reach a verdict greater than so much, and therefore directed 

a remittitur. 

The verdict in this case war; $305,000. The trial 

25 judge found it to be fully justified 'Jy the record, and so did 

.I 
() 



1 the d~.ssentinc judge on the S 0 -::ond Circuit. 
'1 

2 The two judges joined in the ~ajority opinion and 

sa\d that th0 y could not fi,d themselves able to justify a 

, II verdict beyo1d $200,000 and di ected " rem•l;titur to that 

6 

amount, or else a new trial. 

!leere, 

Now, if Your Hano "1 ,,t ti'Jis time, as yot. did in 

feel that this case doe~ not present a question to be 

decided, that Praloff and Parsons v. IJedford_may stand, as they 

9 should until ano•i;her case come"' alont,, we J.ro perfectly sa;;•s-
' II 10, f\ed, of course. 

13 

14 

15 

G 

17 

But if there is a,1y i·igt t of re·riew that this court 

is will'l.ng ~o leave with th.:! Court of Appeals it cannot be on 

such a subjPctive basis as two judise!l feel tht1t thiJ is r;rossly 

excessive while t'le trial J•ldge and the other judge on the 

Court of Appeals feel it is perfectly proper. 

There must be som•l objective treatment of this 

question and not this subje~tive app~oach to what is etcessive, 

8 , what 1s grossly excessive, w'1at is monstrou<i, if this is to be 

" the Judgment upon which tl1e Cou.,...tG of J\~peals are to base their 

20 decis1onc. 
I 

21 'I 
I; 

22 

3 

We have raised one <)the1• qu~stion in our brief which 

I think Your Honors will no\; require me to arp;ue orally. That 

gors only to this second question which I ;ave discussed. 

T>iis was an act:l.on under ~he '<ederal Employers 

25 L1aoiJ1.ty Act. C rtal'lly a1 this Court hn said time and ,;1mfl 
I 

10 



,. 

11 

agai1, •n right of 1 jury tr1~~ a1<l •hs r!grt ~o have the jury 

verdict inviol~te is part an1 parc•l of th~t act, so that if in 

... ny case 'l. verdict or a jury as to amount'l sus~ained by ';1-ie 

tr5al Judg~ ~hould be sustain~d •t Ls in a case und~r the act. 

Mr. Chie"' Justice, I would like to reserve whatevsr 

tirae I may need. 

MR. CHIEF JUSTICE: Y?I may. 

Mr. Gribbon? 

'>RAL ARGUM~NT O. MR. Di\NIEL M. GRIBBON 

FOR RESPC'l..lEN'I' 
I 

Mr. Ctiief ,T 1stice .:me:. 1/o iorabie Justices, petitioner's 

12 
1 

principal 

to review 

contention 1s that a Court of J\ppeal is without po?1°r 

a trial court's .,.ef•1se l to ... it a new tri 'l.l on che n 
1 

i 

2 

ground the Jury verdict is ~1 thP'" x<>c S" ve or 11,'l.d .q'late. 

It l pl~1.n that tte •xerclre of ttls pow0 r co~tra-

v ,nee t'1e Se"'>"lth A"llrndm nt of the ~ons.<;itutinn in ti t 1 t 

con•;titutes a re-examination of the facv tried 'Jy ~ury ot'1er-

w1se thar. ac-cc- d1.ne; to ·che r•Jles of t ie comnon law 

I believe it \l.' i'lorth .,, • ein~ e.xpl 1.cit thE t the •e ts 

"IOt 1~vo'ved h're the qu~st1on or whet,er a court can look into 

1 " ju"'y vcrc.ict for purpof-es c>f co •(! r'ng a challenge ri ,h •~ 

to ltl.' ad ctU'lCJ or inadeo,.acy. 

,1 

So m1ch ls conced~d ty ti petitic1 r th ta rourt 

cun do :nit, 'l'ld th"a! burden o" the -.:omplu nl; l& th,t a court o" 

Appeal. l'l.C cs that power und r the fev<'r,t 1 Ame 1dment, and that 

11 



only the trial court has any authority whatsoever under the 

2 Seventh Amendment to look into, on any basis, the amount of a 

3 jury verdict ~•hen it is challenged for either excessiveness or 

4 inadequacy. 

s In tnis case the Appellate Court directed that a ne•,; 

6 trial would be unnecessary ix' pet5.tioner agreed to remit a 

7 'portion of the verdict. I do not believe, and it has not been 

a i argued, that 

9 I decision has 

this remittitur featux·e of the Appellant Court's 

any bearing on the question which has been raised 

10 ,' as to the power of the Appellate Court to order a new trial 
1, 

II I 
12 

13 

14 

15 

16 

17 

18 

20 

21 

j 

I 

The Court of Appeals was unimous 11th respect to 

its power? 

A. It was unanimous, yes. Judge: Hayes spec,.fical:t.y said 

that he agreed with the maj 01•1 ty of the constitutional question. 

q He simply disagreed on the facts of this case? 

A. He disagreed on the facts of this case and said he 

would uphold the determinations of J'udge Irving Cooper in the 

trial court. It appears that this constitutional question never 

has been directly resolved by this Court. In 1955, in the Neese 

case, where the question was raised but no resolved, the Court 

so stated in a brief opinion. 

23 i must 

As to the cases before Neese ther.e are certainly, it 

be conceded, sta·~ements in cases of' this Court, particular-

ly in the last century, which tend 

25 I the petitioner has suggested here. 

to support the viewpoint that 24 



1 In no case in my judgment was the kind of review that 

2 the Appellate Court has performed here before the Court when 

3 any sort of statement bearing on this question was made. 

,i As to the cases, more 1•ecent cases in this century, 

5 none of them deal directly with this problem but I think they 

ti bear heavily on the problem in that they sugi~est that the test 

7 to be applied in apply:i.ng the Seventh lunendmen·~ is really one 

8 of substantial justice without principal regard for the forms 

9 and practices of common law. 

•o wbat the Seventh Amendment does do is first to pre-

11 1 serv~ the function of the court and juvy as they exist in 
I' 12 common law and ,;he essentials of trial by jury, which the court 

13 has said consis, of the jury of twelve presided over b;I," a judge, 

14 

15 

IS 

17 

and a unanimous verdict. And I think that is the teaching of 

the cases which would come to bear in this case. 

As petitioner has said, all eleven of the Circuit 

Courts have considered this constitutional question, some before 

18 Neese, some after Neese. All of them have considered in some 

:i.O 

21 

22 

25 

measure the very arguments presented here. 

Each of the eleven Appellate Courts has concluded 

that the Court of Appeals does hz.ve constitutional power to 

review a determination by a Dlstrict Judge which refuses to 

I order a new trial on the grou·1d of a ver.d'.ct being excessive. 

In addition, a case decided by this Court last term, 

Neely v. Eli Construction Cornp~-,y, 11hile not directly in point, 

13 



I I think by close analysis establishes the power of the Appellate 

2 Court to determine that a new trial shall be given. 

3 In that case the cour•t rejected the contention that 

4 the Court of \ppeals was wi• hout constitutional power either 

5 to grant a ju'i;;ment n.o.v. to direct a new trial. In so doing 

6 it specifically stated that so far as the i-estriction of the 

7 Seventh Amendment was concerned, it really was not any greater 

e restriction on the right of jury trial whether a trial court 

9 or an Appellate Court were to enter the judgment n.o.v. or a 

10 new trial pro\Tided they applied the proper test. 

11 The argument is advanced in support of petitioner 1 5 

12 contention is essentially historic based upon the practice 

13 that at common law it was the King's Bench or Queen's Bench 

14 which seemed to have plenary power over tr.e amount of the 

15 

16 

17 

18 

verdict. I submit that that argument does not support the 

position petitioners suggest, either as a matter of history or 

as a matter of constitutional analysis. 

First, as a matter of history, the argument really 

19 : proves too much because at common law 1.t l'o'as not the judge who 
I 

20 i presided over the trial that had the authority acting alone to 

21 determine whether the amount of the verdict was excessive or 

22 inadequate. 

23 That power did not reside in the single judge who 

24 presided over the trial. Rather the power over verdicts, the 

25 amount of verdicts, resided in the full ~ourt of King's Bench 

111 



t sitting en bane in Westminster consisting of the four judges, 

2 three of whom ~ould not have participated in the trial at all. 

3 I submi i;, therefor·e, as far as substance is concerned, 

4 th:ls re-examination, if you wish, O"' revieu of the jury verdict 

s that King's Bench did, which consisted of four judges, really 

6 gives in essence the k::.nd of appellate review that we are 

7 talking about here, because you had participating in that 

a review three judges who had not been exposed to the tempers of 

9 the courtroom, and who brought an element of detachment and 

10 objectiveness to this. 

11 Furthermore, the right to look over the jury verdic!t 

12 was never given solely to that one judge who had participateG 

13 /in the trial ?nd who quite possibly had been exposed to the 

14 I tempers 

I J Q, 

of the trial. 

Could that be review by a higher court? 

tG A. My information is that it could not be reviewed by a 

17 higher court. 

Q, In prior law it was only the court where the case was 

Hl tried, even though some 01' the judges pai•ticipated who had not 

20 presided at the trtal. 

21 A. I think it is formalistic to say it was only the 

22 court before whom the case was tried because three of the men 

23 ,sitting on the court had not tried the case. 

24 j Q, 

25 , court 

I ask you - - was it not the same judges and the same 

meeting together whlch was compoe>ed of the judges who 

15 



1 tried it and the other judges who did not try it? 

2 

3 

4 

A. 

Q 

A. 

That is right. It was not subject to appeal. 

That is the fact of the common law procedure, 

Those are the facts. My suggestion is chat those 

5 facts, particularly the circumstance of the three judges tfho 

G did not si~ in on the trial, had not revie11ed the demeanor of 

7 the witnesses, and were looking at it from afar, in effect, did 

0 pai,tic,.pate in the examination of the challenge to the jury's 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2.2 

23 

verdict as being excessive. 

It is for that reason that I suggest the cases in 
I 
I this 

Court which hold tha·., it is the substance of what was required 

at common law without regard to the formalities of the common 

law procedure that are preserved by the Seventh Amendment. 

This, I submit in line with the decision of the 

Neely case, is simply a matter of dist~ibuting the function of 

the court as l>ettfeen trial court and an appellate court and 

does not _go to the division of function or the province of the 

jury on the one hand and the court on the other. 

Nor, I submit does it have any effect on the real 

vital parts of trial by jury as this cou1•t has noted. There 

are t1·1elve men presided over by a judge and their verdict is 

!unanimous. 

Q If this case had been tried in a state court what 

24 court first set aside the verdict of excessiveness? 

25 A. In the state cour'.: 'Ghe Court of J.?irst Instance. 

1.6 



1 Q I believe there is a procedure in Pennsylvania where 

2 they have a bevy of judges to pass on it, all members of the 

3 same court which tried the case. Is that true here? 

4 A. It is not true in the Southern District of New York 

5 which is where this case came from. 

6 Q, Is it true in the State of New York, that is, a case 

7 tried in the State of New York with regard to the question of 

a damages? Could that be decided by the single judge who tried 

9 it or did they call in other judges of that same court? 

10 A. I regret to say I am not an expert on New York 

11 practices. I do not think they call in other judges. I kno·.., 

12 in the District of Columbia they do not call in other judges. 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A. 

What about Pennsylvania? Do you know about that? 

I am sorry, I do not know. If the court please, the 

petitioner also contends that even if the Court of Appeals can 

constitutionally review a trial court's refusal to order a new 

trial on the ground that the verdict is excessive, that this 

court erred in exercising that review. 

The~e are two aspects to this problem, one of which 

the standard of review 1·1hlch was applied by this Court I think 

goes to the question of the constitutional power, 

It is not argued here by respondent that an appellate 

court has exactly the same kind of power that a trial court has 

in dealing with the challenge to a verdict as being excessive. 

The standard of review that this Court applied,and 

J 7 



1 has been applied by the other ten Circuit Courts, is that 

2 every benefit of the doubt must be given to the trial court's 

3 ; examination of the jury verdict. 

4 I· Every deference must be paid to the fact that the 
II 

5 1 trial court had a superior opportunity to examine the witnesses 

6 '.I and knc,w mox•e about the case. 

1 

9 

•o 

11 

1" 

13 

14 

15 

16 

17 

n 

20 

21 

23 

24 

25 

It is only when, after giving every benefit of the 

doubt to what the trial court has decided, that the appellate 

court has the authority, the constitutional authority, which we 

say the court has here to set aside the action of the trial 

court as being either without support in the evidence or an 

abuse of discretion. 

The Second Circuit, in perhaps the most detailed ex-

amination of this problem in the Dagnello Case in 1961, in which 

this Court denied cert, went into great deGail as to the limits 

of appellate court review of a determination by a trial judge 

not to grant a new trial. 

That decision of t·rie Second Circuit was written by 

Judge Medina, rho wrote this opinion here, and he incorporated 

the views expressed in Dagnello in'~o his decision here and said 

he was applying the teaching of that case. 

The Dagnello decislon elaborated on the number of 

wo.,.ds which had been used to describe the kind of a determina-

tion that the appellate court must come to before it was 

Justified in rejecting the determinations of the District Court. 

18 



t I think 'chat the words "overly excess! ve," 

2 "monstrous," w:l thout any support in the record all seem to me 

3 to mean about the same thing, and that :ls giving what the Dis-

4 trict Court has decided as to be excessiveness charged in the 

s verdict, giving them every benefit of the doubt, nevertheless 

6 the court concludes that the amount or -~he verdict simply does 

7 not comport with standards of justice. 

a Maybe abuse of' discretion 1s as good a term as ca:-: be 

9 1used but in any event appellate court is givin~ the District 
I, 

10 r Court, the trial court in these circumstances, I suggest, 

II exactly the same kind of benefit of doubt that a District Court 

12 mi.st g'-ve to a Jury verdict in considering whether the evidence 

13 is sufficient to go to the jury. 

14 Every benefit of the doubt must be resolved in favor 

15 I of the petitioner. That is precisely what Judge Medina did in 
I 

16 I this case here - g1 ving every benefit of the doubt, as he said 

l7 to the petitioner, his conclusions joined in by the other member 

ta 101' the court, was that nonetheless the jury verdict was outside 

19 1. the bounds of ..:ppropriateness as set by legal standards and not 

20 !simply by subjective standards. 
' 

21 Am I right in thinking, Mr. Gribben, that the verdict 

22 was some thousands of dollal's more than the amount sued for? 

23 II. Your Honor, you are right. Let me deal with that now, 

24 and I would like to suggest orierly, at J.east four different 

25 elementa that r believe fully i:.upport the determina·cions by ':-h'l 



1 appel:'.ate court here that the verdict that was entered was 5.n 

2 excess of any legal standards of reasonableness. 

S In the first place, the complaint in this case asked 

4 I for $250,000, $55,000 less than the verdicc that 1;as brought in. 

b I do noc suggest that a plain~iff shall never be able 

6 to get any more t~an he asked for in hin complaint. But this 
I 

7 complaint was not a do-it-yourself job. :i:t was not prepared by 

8 inexperienced counsel. Plaintiff has baen exceedingly well 

9 represented all the way through here. I Able trial counsel ra1•ely 

to unders ~ate the abdominal. Ther•efore I believe it was quite 

t 1 uppl'opriate fo1• the Appellato Court to comi:i.der the amount 

12 asked for in the complaint as one of the operative facts in 

13 looking to whe-c>ier t,1is jury verdict dld exceed the bounds of 

14 reasonableness. 

1'i 

0 

17 

to 

The second point, and this, too, was considered by 

appellate court, is that the plaintiff here did not suffer in-

juries to the vital body functions or even loss of limb. 

H:ls own doctor, who was entirely candid in his ex-

19 I amination, said that the olaintiff was lef't all in all with a 

20 poor functioning foot. 

21 !, A tie had fallen on his foot in the course of his 

2 

11ork on the railroad, and smashed 'l couple of toes. He had 

been subjected to conslderable hospitalization. There was no 

question that the plain~iff suffered damages. He was hurt and 

25 1 he suffere':I injury. 

20 



1 On the other hand, he did not suffer a loss of limb. 

2 His leg was not amputated. As long as it ie necessary under 

3 I our legal sytitem or law to equate suffering and da.mages with 

41 dollars, some kind of rule has to be employed in order that the 

5 ! damages shall be in accordance with some standards of justice, 

6 so that the doctor said, all in all, we have got a poor 

7 fu~ctioning foot. 

8 While such a handicap as thiF is admittedly serious 

9 I suggest it is not worth, in the parlance of damage awards, 

10 the loss of a leg, an arm or an eye. 

11 Q, There is no such analysis 1n the Court of Appeals 

12 'opinion, though, is there? 

A. The Court of Appeals did not draw the comparision that 

14 I am drawing. 

15 

1G 

17 

18 

19 

20 
I 

A. 

No. The Court of Appeals just aaid this 1s too much. 

'rhe Court of Appeals did refe.• to the right foot 

being crushed, hospitalized, and did spealc of the plaintiff's 

injuries. 

The Court of Appeals at pages 65 and 66 of the record, 

did relate the circumstances of the injury and gave what in the 

21 I judgment of the Court of Appeals was an accurate, factual 

22 description of the injury and of plaintiff's suffering. 

23 Q, There was no attempt at analysis in the Court of 

24 Appeals. I do not know how you tiould go about it if that is 

2., part of the probJ.em of the case, how you would go about saying 
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that this man's suffering is figured at $5.00 a second or 

something like that, and would have been entitled to so much 

and no more. I do not know how you do it. But the Court of 

Appeals here made no attempt to do it, as I see it. They just 

said that it is too much. 

A. They made no attempt to compare the $200,000 which 

the court concluded was the maximum that would be perm1.tted 

under the law with the $305,000 which the jury had brought in 

and which the judge had approved. But they did state his 

damages and his sufferings in some considerable detail so it 

was perfectly clear that the Cou,•t of Appeals considered this. 

I do not think it is incumbent upon them to go out 

and say, "We think Judge Cooper 11as wrong in assessing it at 

this, that and the other." We think it has to be considered in 

the aggregate. 

What standard did the Court of Appeals use in 

determining what his damages were for suffering? 

A. 

Q 

A. 

They did not put a dollar amount on suffering. 

They just said, "We think it's too much." 

"We think the whole verdict is too much." 

Q Not the whole verdict. They said they thought this 

was too much, didn't they? 

A. What they said was $126,000 was suggested to the 

jury by his own counsel as being the amount involved for loss 

of )ast wages and future wages. 

22 



2 

7 

') 

Th~ difference between $126,000 and $305,000 pre-

sumably is for pain and suffering, and I think it is fair to 

say the Court of Appeals said that shocked them. They thought 

it was too much. 

They didn't aay it shocked them, did they? 

A. They sa1d they didn't th1nlc anything over $200,000 

would be adeauate. 

That is just placing themselves :l.n the position of the 

l.l jury, is it not? Saying 'We don't think he suffered that much.' 

10 Mr. Chief J·ustice, I th:l.rk the Court of Appeals took 

t ' every pain not to put itself in the place of the jury. 

II ,2 I 
13 

14 

, 

1 -

1/ 

1 

,:.,) 

? 

2 

,, 

A. 

A. 

A. 

Why? 

Because of what they said here. 

In the opinion they didn't. 

In the opinion, yes. 

But in their subjective judgment they d1.d. 

No more so, I think, than any other court in con-

sidering whether evidence should go to a jury or whether 

n.o.v. should be granted. 

There is a problem here in making allowances for what 1 

somebody else could possibly think, as for example, what a 

jury could think as to whether certain things amount to negli-

gence, and yet concluding that no reasonable jury could come 

to that conclusion - - not Just that you, the Court, cannot 

come to that conclusion but :>ealJ.y that no reasonable person 
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could come to that conclusion. That is the kind of determina-

tion made by courts in directing verdicts and entering judgment 

n.o.v. all the time. 

The Appellate Court did its very best, and I think 

the results it had here do indicate 

Q, 

A. 

They didn't say thct, did they? 

Your Honor - -

Q fhey d1dn' ·c even say that in this case, did they? 

They didn't say anyt~ing except that •tis too much. Is that 

right? 

A. They incorporated by reference their elaborate dis-

cucsions in Dagnello and in which just a few years previously 

J·udge Medina had gone into th.ls ve,•y thing about how necessary 

it was to give every benefit of doubt to the injured party. 

In that case, w~th a jury verdict of $97,000 for a 

leg that was amputated above the knee, he concluded that was 

not in excess of the bounds of reasonableness. 

Presumably trial judges see a lot of these cases and 

have some sense of what sort of a going ra~e is for pain and 

suffering, to put it in tho~e horrible terms, which we have to. 

But this Appellate Court here, w~.'chout saying - we 

don't believe any reasonable man could have arrived at that -

without using any of the conventional magic of our profession -

they just said - we will set this aside. It's too much. 

A. I wonder if the court had not exhausted its use of 

2 



1 

2 

the words in the earlier Dagnello opinion. 

When we exhaust the ui,e of words like that we are in 

1 a pretty pickle. 

4 All sides agreed that the rule tha'c was to be applied 

5 and which had been articulated in Dagnello is what controlled 

A. 

6 here. In Dagnello, this court, through Judge Medina, 

7 specifically said - you have to give every benefit or the doubt, 

O Even 'che District Court recognized here that there •~as 

9 some point beyond which, as a ma.tter of law. the jury could go. 

10 He spoke of it - indeed he started out. He said at first blush 

1l 

2 

I<> 

14 

I :;, 

1G 

17 

10 
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21 
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concededly this is excessive. 

Then the Judge went on and described the nature of the 

injuries and the Appellate Court here was impressed by the 

difference between the trial Judge's characterization of the 

injuries based upon the plaintiff and the doctor's testimony 

and the testimony itself, and there is a conaiderable difference 

between what these candid witnesses said as to their injuries 

and how the trial judge viewed it when the amount of the verd1ctl 

was challenged. I 
i 

The petitioner here said the pain was sort of like a I 
dull toothache. He learned to live with it and it was bearable.1 

The trial judge did not like to have a toothache. He 

used fa,.rly extreme language here. 

A. And I think it is clear that that entered into the 

determination of the Appellate Court. 

25 
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Is the full trial record in the court? 

The full trial record is in the court. Only the 

portion dealing with injuries has been printed but the full 

trial record is there. 

Q, 

A. 

Q, 

A. 

trial. 

How long did the trial tal,e? Roughly, 11hat was it? 

Two or three days. 

How big is it? 

This is the full trial record. It was not a long 

Q, Is it true that the Court of Appeals could not sub-

stitute its judgment for that of the jury as to the factual 

situation, but yet i-i; can do it on the question of damages? 

A. No, Mr. Justice Marshall. I am not suggesting that 

it can substitute 5.ta view for that of the jury. 

Didn't it just about say that 1.n its opinion 

we just can't go on with this? 

It did say that - we believe the jury verdict is 

excessive, is beyond all reasonable bounds. 

Did they say that? 

That is the net effect of saying $305,000 is ex-

cessive, the mos·t that can be allowed for this sort of injury 

is $200,00. 

Q, 

A. 

Why not $250,000? 

'l'.'his is ,,here a certain amount of expertise and 

experience, as Mr. Justice Fortas pointed out, has to come into 

26 
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Q, Where does the expertise get into this? This is a 

,
1 

matter for che Jury. It is not the expertise of the judge. 

A. The amount of the Jury verdict was never even at 

common law exclusively for the jury. 

Q, I did not say exclusively. I said it is their 

problem and they S>.'e not experts. 

A. But if the jury comes in with a verdict of one 

million dollars for a sprained thumb, I submit that that is 

going to be set aside. It will be set aside. If the District 

Court does not set it aside the Appella·ce Court will, and if 

it does not, this Court will set it aside. 

Q, I don't know how much a jury would give if Gibson 

sprained his thumb. 

A. Maybe it would be inadequate. In any event, the 

court 1s going to review 

The jury verdict was $305,000. 

A. Yes, Sir. 

Q The Dagnello trial was $250,000, Since the jury gave 

$50,000 more, maybe 
•o"" 

$50,000 off" - that 

the Court of' Appeals , 
J>--.:,0~ r 

is ho~will get 

said, "We' 11 cut 

the $200,000 figure. 

A. They didn't say thet. I can't say what they thought. 

Q You see what my problem is. I don't know what they 

meant to do. They took a figure of $200,000, They didn't 

' justify it one way or the other. 

27 
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A. I can't say they didn't justify it. They took the 

figures that had been put to the jury on loss of wages, past 

and fui;ure, and then they related the testimony as was on the 

c3.osed record and not controverced as to the amount of sufferin 

Based on that they said, that in their judgment, 

giving the trial judge eve~y benefit of the doubt in his up-

holding the verdict, nonetheless this seemed to them to be ex-

cessive, so excessive as to re~uire reversal. 

Q 

A. 

You see my problem? 

I do, and I am not suggesting it is not a difficuli; 

problem. Along the lines of Mr. Justice Fortas, alluded to 

earlier, trial judges are not the only ones who have experience 

in jury verdicts. Appellate Judges have the same courre of 

14 experience and indeed may be in as good a position to view them 

I" 

If 

11 I 
I 

10 

ID 

20 

21 

22 

23 

24 

25 

A. In that connection 

Q I gather only one of this panel had any trial ex-

perience. 

A. Judge Medina? 

He is the only one. I do noc th,.nk any of the others 

had been trial judges. 

A. 

A. 

Q 

A. 

I saw them many times in the courtroom. 

He was never a trial judge as I remember 1t. 

I think that is correct. 

Neither had Judge Hayes. 

That is correct. 

2£ 



t Q, Do you think Appellate Judges get as much experience 

2 in this are as Trial Judges? 

3 

4 

6 

A. 

A. 

Q, 

I thin': 1 t lepends on the cot.:!'I;. 

As a ~orm0 r trial jUdR·e I ;,,ill no'; agree with you. 

In a Jtate court I think probably not. 

In thls problem what difference does it make, w'1etrer 

7 it is a trial court experience or federal? 

8 I am aup;gesting that in a federal court the Dis·i;rict 

9 Judge may not necessarily get a greater exposure than in ·che 

10 Federal Appellate Court. 

11 

iZ A. 

Then I don't under0 tand your argument on expertise. 

It may be a question of t,10 people or three people 

13 who have not be-en exposed to c;xactly the safle problem as the 
·1 

14 I trial judge bringing their jud&lllent to bear on it - not just 

15 I to second guess them but to rive them every possible benefit of 

16 I' the doubt and in some few instances they wiJ.l conclude that this 

17 was beyond the bounds of reasonableness. 

18 we have put into the Appendix to our brief quite a 

1s ~omplete list of jury verdicts in recert cases and dollars that 

20 have been awarded. 

21 I think it :ts from a disti}.lation of tl-)ose cases that 

22 the common law princ-tples of excessive11ess of verdict mus;; be 

23 1 determined. 

24 

25 

If th~ court please, in closing let me suggest, if I 

!nay, th 1t I thir.k the second asp,~ct of tr.is case, that is 



1 whether the Appellate Court should be upheld in reversing the 

2 District Court, cal.ls really for more than most cases that 

3 q1mli~y of j,1dging that Judge Learned H.:.nd spoke of on the 

4 occasion of his fiftieth ann.l.versary on th~ court when he said 

, that t"ie judging was in the nature or an art - -"The judge has 

6 some vague purpose and frames of references and among these he 

7 must choose, but choose he must do." 

s Unfo,:,tunately the choices made h<?re really cannot 

9 I be proven by words or numbers the way you would prove a 

10 mathem ,t1cal or a lo~·ical p1•oposition. 

11 
I But I submit tha~ the manner in which this Distric~ 

I 12 . Court, particularly in the light of its Dagnello case, this 

13 

14 

5 

16 

17 

18 

19 

20 

21 
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Ap ellate Court, went about resolving this question shows a 

thoroughly objective and reasonable resolution of the interests 

of the parties and should accordin,ly b affirmed. 

Than'c you. 

Q, Suppose you prevailed in this c~se? What would be 

thE? scope of the trial in tne event there ~s no remittitur? 

A. Just on the damage.s. 

Q, .rust on the damaF;E·s. 

A. Yes, Sir 

Thanlc you. 

'lffi. MEYER: Mr. Chief Justice and members of the 

court, I wo11ld be perfectly willing to re-try this case before 

this Jury if that io the rajlroad's position here . 

·o 

I do not 



1 think ~·e should hare to re-try a case in the Court of Appeals 

2 on darnr.ges and then in the Supreme Court on damages. That is 

3 precisely what coun~el for the railroad here is contending 

that llE must 1usti ry now bef'or, this Court that its members 

:, would determine what was the p~oper amount that should be 

6 a;mrdec.. Thi,; 11as the pa1•ticular purpo;e of the Seventh Anend-

7 ment wt.en it was passed, that this should not occur in the 

8 S1preme Court or in any Appellate Co~•t in the United States. 

9 If I may I would ltke to answer a few of the questions 

10 I th t were asked, and some of them may be •rery relevant. 
I 

I 
A q1~stion was asked by rir J <;ice ,iarlar as to ho 

I 

21 long the case took to try. That appe,i.r ill the docket entr.:es. 

3 It started on FE'bru&cy 21 a 1d ended o 1 !arch 2. ".'hat does not 

14 1
1 

te:..l the whol story, of course, becaJs February 22 was a 

5 

16 

1'7 

19 

19 

20 

21 

22 

23 

25 

'IOU.day, and £ am sure there ~•as a W•'"k .nd involved. I kno11 I 

rent back and forth from Philadelphia many days to try the case. 

The question was asked by Mr, Justice Black as to the 

practice in Pennsylvania ·,11th which, of course, I am very 

••a il1.'l.r, 'l'hat carried out the common law practice. It still 

Joes. 

fl case tried by a single j udg ti! th a motion for new 

trial is heard by 1;he three judgec of which he was a member of 

the panel, unless it is waived. 

But that question is not new to this court. This 

court had the same question before it in Metropolitan against 

31 
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I 
1 

1I ~re hen tr question arose as to whether the General Sessions 

of the then Supreme Court of the ist~ict of Columbia wa2 the 

"3 same courc ar- the sryecial session tha., tr:l.ed the case. 

4 That was precisely what you ad in England, as f.lr. 

Justice Black pointed out. You had one judge in assize and 

u the motion for new trial came to Westminster and Pe dat there 

7 with hls coll£~gues the three otter, and they decided the 

a case. Th'lt js wha'c this court said was not an eppellate l'~V'iew 

9 in ~etropoillan against Moore in the Gene,.al Sessions of the 

10 SuprPme Court of tl-ie District of Columhia. 

1 Finally, I suppose I must mrike 'lnswer to ti1e question 

12 asxed by Mr. Justice Harlan as to th~ ad <lamnurn. 

13 Ti Court of Appe"lls said, in lcs opinion, although 

14 it did not diucuss or try to justj.fy in any way its cutting 

15 down the verd:I ct it d~.d say that the f"lc': that the ad damnum 

16 

17 

16 

claimed less than the amoun 

cance, quoting its language. 

awarded <;he jury haa some sign1.fi- , 

What si~nificance it does not say. 

Let's examine it for just a moment. What is its 

19 si~nificance? Thi~ man was injured in '962 and this action 

o ia I sta1•ted in 1963. It wa·J not amended U'.ltil after tl-ie vr'...al, 

I and at that time it 1•as amended with le 'lVe o:f court, and there 

22 is no contest by the railroad that ~hat 1s not proper. It has 

23 'l:lecn done hundreds and hund,•eds of time and always has been 

2 

25 

he:d to be pr• per. 

But ~he important point is th·s, and the Court of 



1 Appeals recognizes it and the records show it - - the ad damnum 

2 clause was nev~r mentioned to the jury. The jury never saw the 

3 complaint. Th<1 Ju.ry was on its own on the facts to determine 

4 the amot.nt thqt should be awarded. 

5 I Whe1•e my f'riend gets this figure of' $126,000 dollars 

6 I do not know :.:t is not in the opinion oi' the Court of Appeals 

I The figure that the lower court mentions was $155,000 

a dollars, plus (;27, 000 which wottld be $:.82, 000. We have in-

9 dicated in the brief they well may have awarded $192,000 dollars 

10 without stretching themselves one bit for loss of future earning 

11 As Mr. Justice Marshall just said, the only question 

,2 he":'e i:, how much should the ,jury have awarded for this man• s 

13 pai~ and suffering? Is this court going to decide that? 

15 

16 

17 

18 

19 
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Because if the Courts of Appeals are to decide that purely on 

the basis that this is grossly excessive, then must not this 

court also determine trhether the Court of l,ppeals has abused its 

discretion in deciding that the court below has abused its dis-

cretion on this issue? 

I like particularly also something ,Judge Learned Hand 

said, but in this specific connection I have it in my brier. 

In oiscussing this type of review he called atten';ion 1 

to the fact that a Court of Appeals must come at the matter oncel 

removed and not in the position of the trial judge. He satd, 

"We must :Ln effect decide •,rhether it was within the bounds of 

tolerable conclusion to say that the jury's verdict was within 

3 



1 ~he bounc s of tc11erable conclusion. To decide caies bY 

\ 
such 

P&r'1e>\ 
i I ,enuous unreel''''' ,e,= ,o u• ,horou.,,lY unde,trebl•• 
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