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2 INDEX TO RULES. 

Bond., 
lupereedeaa bonda, amoWlt ot . ... . . ..... .. ... . .. . 
tor coate ...... • .. . •• . .•... . .... . •• .... . ... ..•. 

Bula 

36 
36 

Books. See Library. 
Brief., 

13 clerk to deposit copie. of in law librar1 ...... . . •. 
tor respondent OD petition t or eertioraTi 10 Court 

at Claims, content8, number of copiea, ele. . . . . . . -4,1 
tor respondent on petition fOr ce rtiorari to other 

38 
26 

5 

courl., contents, number of eopie., etc.. •... .. . ,. 
form of printing of, etc ......... ... .. ..... . . ··. 
in original action •.. ... .. .. . . . . , ... ..•.•.. . .... 
in support of petition tor certiorari to Court ot 

Clai m! ... .. . .. ........... . ... . ,..... . ....... 41 
in 8upport of petition for certiorari to other couru 38 
Dot received alter argument or lubmiuioD of 

cau8e&--exeeption . ... . . . , .... . .. .. ... .... ... . 25 
not to be dIed unleSi accompanied by proof of 

lIerriee . . .. . . ..... . . . .. . •. . ..... . . . . . .. . . .. . 21 
of amicus euriae may be tiled-when ..• .... .. .. . 27 
ot appelJant or petitioner, contents of: Dumber 

27 
27 

ot copies . . . . . • ..... .. .. • . . ......... . .. .. . . . 
of appellee or respondent, contents, number of copics 
opposing motion to dismilll •• .. .. .. . ...•... . ... . 

reply briefe •. . • •. . ..• . ... . . •. . . ...• . . .. . .. " ~ 
lubmiesi.on of unees on •. .• . .... . . ..••• ... •• . .. 

waiver of right to 1ile brief oppoaiDg cettiorari. l 

CaU of docket (See abo Appearance, Oral argument) .. . . 
Certificate of clerk or presiding judge of slate eourt, reo 

quired as preliminary to admission ot attorney • .•.. 
Oertificate of COUBlel, must be attached to petition fo r 
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Certi6eate of Queltions. See Certified questione. 
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J~DL'C to RULES. 

Certiorari, 
form of order granting .... . .... .. ... ...... . 
rules relating to appeal. may apply to ...... . 
10 correcl di . Ii f d m.!DU on 0 reeOf ••••••• •••••• • 
when not precluded by death of party ...... . 

Rule 

~ 
44 
17 
19 
43 

Oerti1led r:::~~f to w~n t::'~ited' . i~ . S~p;e'~~ . 'Cc;~rt' 
~~peal ... ........ . . ....... .. .. ........ . . :ro 
on petition to -: . 38 Cireuit Courta of Ap~e .. ",oran ..... ...... . .• . . .. ... 

appeala from .. . . . .. . • ........ .. . ... •.. • : . .. . 
certified questiona from .. .. . .. .. ... . . ......... . 
certiorari to . ... ... ... .. .. . ..... .. . .. ...... . . . 

Citation, 

46 
37 
38 

. ed all 1.UU upon owanee of appeal ..... . ... .. .... 10 
on death of party--wben ... .•.. .... .... ...... 19 
eervice of-when ........ ..... . ... .. ..... . .. . . 10 
signed by judge or juelieo alIo";"g appeal . . ... . 36 

when returnable ......... . . . . ... .. . .... .... . { ~~ 
Clerk of Supreme Court, 

feee: of, bued on foliol in record ... . ..... . .... .. . 
Dot to permit removal of originaJ. papers without 

order ......... ... ... ..... . .. .. ..•. . ....• • .... 
not to practice &8 attorney ...... ...... • .... . ..... 
otllee and relidence ot ......... . .... . ... .. . . ... . 
ehall print and record opiniona ...... . .. . .. ..... . 
eball print only parte of record deaiguated by pam .. 

to appeal .... .. ...... .. ......... .. ........ .. . 

18 

1 
1 
1 

29 

13 
ahall deposit copies of priDted recorda, ete., in law 

librAr)' of Congr... ...... ........ .. ........... 13 
to omit duplieatioD.J, ete., in printed recorda . . . .. .. . 13 
to refuse to receive Improperly pri.Dted briefe, etc. .. 26 
to report easel where tranllationa neeesa&ry . . . . . . . . l' 
to report t&i.lure to dle atatement aa to j11l'i.adietiOD.. 12 
to report failure to make deposit for coat. .. ...... 13 
to diatribute petitione tor writ. of certiorari to the 

court for eOUlideratioD-wben... .. .. . . 38 
caeea from Court of Clai.m.a . . . . . . . . . . . . . 41 

to distribute motions to diflniaa when .......... . . 7 
to distribute juriJdietional .t&tement&-when . .... .. 12 

1 
13 

to 8upervise printing of recorda . .. .. ..... ... . 
38 

Clerks, Law Clerks to Justices not to praetice law .. . . ... 3 
Clerka of lower courts, to transmit certified records to 

Supreme Court on appeal ... •. .. .. . . ... .. . .... . 
Commi.ssion, to be issued to take turtber proot ....... . 
Consolidation. Cases may be consolidated for argument . . 
Contents of record on appeal .... . ..... ... ... . . . ..... . . 
Continuance, 

ca.aes continued when neither party ready at 
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20 
10 

first term .. . . .......... .. . . ... ........ 20 
eases 10 continued may be restored-bow . . . . 20 

Co.te, 
allowance of . . .... . . . . .... . .. .. .. . . . .......... .. 32 
amount to be inserted in wllDdate .... , . . .. ,.. . ... 32 
appellant to make deposit for upon docketing ea.e., 13 
attachment upon non· payment ot . .... ,........... 13 
may be taxed against offending party when imma· 

terio.l papers printed in record . . .... ,... .. . . .. .. 13 
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INDEX TO RULES. 

• 
Oooto (continued), 

DOt ordinarilT allowecllor or againat United Statea .. 
o1fendiDg part1 mal be tAXed with when unneeee-

I&r7 pan. of record printed .... . ............. { 

on a1Iirmllle8 • ••.• ••• •• •• • •••• ••. ••••••••••••••• 
Oil dillJPil.l8,l ••••••• • • •• ••• • •• • •• ••••• •••••• • • • •• 

OD. cliImill&l tor want of juri.dietion . . .. . . ....... . 
OD. dillniaaal in 'f&Cation .• .•.... . ••..•... .• • ... • . 

Rule 

32 

10 

38 
32 
32 
82 
35 

on raveraal .............. •..... ........ .. ... .. . . 32 
rule for tuiDg . ....... . . . ...... .... ......... ... 13 
&eCuritl tor to be taken by judge or jUJtiee allowing 

appeal .... .. ..... . .. ... . . ......• . ............ 36 
where que.tiona certified ... .. .. . .... . ... . . ...... . 32 

COot bond (See ~ ,.perlOd ... ) . ... .. ... . • . . .. ... . . .. 36 
Ooun.elloJ"l. See Attorne,.l. 
Counter--deaignatiOD of paTtI at record to be printed

mal be ftIed bl appellee. . • . . . . . . . . . . 18 
Oounter·pra.eeipe for reeord-when ud where 4led....... 10 
Court ot Claima, 

certified qUelUOD, from ...•.. .. ..••. .• •••.. . ••• 40 
certiorari to . . ... .• .. .•••. . . .. •. ... ..•• .•. •..•• .1 

Crl.minal eaaeI, 
applieatioD tor artiarari in .•. .••• . ... .. 38 
may be ad.,aneed •• ..... •..... ••..•• •••.. 20 

ero.·ia.terrogatoriel, in admiralty . • . ..•......••••• . . .. 15 
Ou.ttody of pritoners pendiDg revie" on babes. corpus. . . . 4~ 
Damages, when allowed and how ea1eulated •.•• .. •• ... .. 30 
Death of party, 

suggestion, substitution, abatement ...... 19 
when does not preclude appeal or writ of 

certiorari •.. .•. • .•.. •. . .. .. .•••• .... 19 
when public o~r .•.. . •. .. ...•.•• ....• 19 

{ 

13 
Deposit lor eo.t&, made upon docketing eue ••• • . .• . . 12 

38 
when made in e&1eI on petition tor eel" 

tiorari to Court of Claim • ..••... . .. 
when made in original aetioDi ••... . . •• 

D8lignatiOD of point.. See Statement of point&. 
ne.ignation of part. ot reeord to be printed. ............ . 
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appeal may be dismissed il material papera 
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eaaea dismissed when neither party ready at 
second tenn--exeeption ....... • . .. . ... .... . 24 

tor failure to substitute parties appellant or 
petitioner .... . ..•......•. . .... .. ••• . .. . .. 19 

of eaaea in vacation .. ... .• .... .•... . ........ 315 
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Dlatriet Coun. ot the United Statea, appeals from • . . . 
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'Docket and dilmiaa, 

Doeketing usee, 

eertifleate in support of motion to .. . . 
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INOB TO RULES. 

l!boJaraemOllI of time. 
Erron, 

See Extension of time. 

..... .... ..... ... .. .. .......... { Ulipmoalof 

001 opecilIed will be cIIorogarded--.ept.ioo .... • 

E~d ltatement of points to be relied upon . ......... . 
n onee, 

in billa of ueeptiODl .... . .. . ..... ... ...... . . 
further proof in certain uses, how taken .... . . 
modell, dia.gr&ml, and exhibits of material . . . . 

. objeetiolU to, in equity and admiralty eaaes ... . 
ExecutioD, .tay ot, 

pending appeel-by "hom allowed ... . 
pending applieatioD tor certiorari .. . . 

.Exhibit. of material. (See also Original exbibita) .. .. . . 
EnenaiOD of time, 

tor iaananee of mandate ........ . ... . 
within which to file appellee '& praecipe 

for retord .... . ... ............ ... . 
within which to file brief OPPOling cer· 

Rule 

9 
10 
27 
27 
13 

8 
15 
18 
16 

36 
S8 
18 

3. 

10 

tiorari .. . . . . .. ..... . . ..•..... •.. J : 
within whieh to file petition tor rehearing 33 
within which to doeket cue and file 

record on appeal .. .. ..... . . . ... . . . 
within which to sene petition tor eertio-

rari ............ . ... .... . .. ..... . 
E.J: parte, when complainant may 80 proceed ........... . 
Feel, (see also Coltl) . 

of elerk baaed on foliOi in reeord .. . .... , ....... . 
table of .... .......... ... ...... ..... . . ........ . 

Form. of. printing recorda, brief, and motiona .......... . 
Further proof, 

generally ...... .. ..................... . 
in admiralty . ...... ..•• . ......••.••. . . . • 
wben ordered by Supreme Court , ... ..... . 

Habeas COrpU5. See Cuatody of. prisooera. 
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38 
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13 
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15 
15 
15 

Ioterest, when allowed and how calculated .............. 30 
Interrogatories, in admil'alty-eommiuion ,ball tuue upon 15 
Joint or several appeala or petitioDs for certiorari; 8U[D-

IDOo. and aeverance aboliabed ' " ............. . .. . . .8 
20 Joint requeat to relltore cause to call . .. . .. ," . .. .. .... . 

Judge, 
allowing appeal IIhall aip citation , ...... .... . . . 
allowing appeal may grant lIuperaedeall . . . . " ... . 
may order stay pending applieation for certiorari . . 
who signed citation may enlarge time within which 

to doeket ease on appeal . . .... , ...... . ," ,.,. 
may enlarge time within which appellee may file 

36 
36 
38 

11 

praecipe for record ........ " ....... .. ....... 10 
Jurisdictional statements (see also statement as to juria· 

dietioo . . .............. .. .. ... .... . . . ..... . ...... 12 
certain proviJlioD8 applicable on petition for 

writ of certiorari to IItate court ' . , . . . . . 12 
J ualice of Supreme Court, 

allowing appeal may grant IU
persedeas . .. " .. ,. . ... . .. . 36 

allowing appeal shall sign citation 36 
IDay enlarge time to file brief 

oppo.ing cemorari ... ..... { 38 
41 
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6 INDEX TO RULES. 

Rule Par. Pa,e 
JUJtiee ot the Supreme Court (continued), 

ma,. enlarge time to lIerve peti-
tion tor certiorari ......... . 38 

may enlarge time within wbich 
appellee may file praecipe t or 
record .. .. . • ..••. . . .. •• . .. 10 

may enlarge time within which 
to docket cue and file reeord 
on appeal .. .. . ...... ... , .. 11 

may order stay pending appU. 
cation t or certiorari .. ..... 38 

Law Library of Congress, 
clerk to deposit eopiea of reeorda, ete., in . . .. 13 

Law clerks to Justices, not to practice 83 atto rney. or coun· 
sellor. . ... ... .. . . .. . ... .. . . .............. .. ~ . . . . 3 

Library, 
regulatioDs governing use of ... . .. ... .. ........ 4-
to whom available . .. . . .... .. ..... . . ...... • .. . 4 

Mandates, 
do not iasue on denia1 of petitions to r certiorari. . 34 
shall issue upon dismissal of cases in term time . .. 31 
shall not issue upon dismissol of eases In v.eation 35 
stay of mandate ot Supreme Court .•........ .. .. 34 
when issued . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 34 

Models, diagrams, ete.. .. .•.. .. ••• •.......... •• ••• •. ... 18 
Motion days . .• ..... .. . .. • . . . . . . • . . . . . • . . . . . . . . . . . 7 
Motions, 

in general, 
clerk to deposit copies ot in law library of Con· 

gresa ...... . . ... ... . ........ . .. . ........ 13 
muat be printed ....... . ................... 1 
oral argument will not be heard ()n~:r:eeption 7 
when assigned t or a rgument , ball bave prece· 

dence over otber eases. .. .. . .• . •.. . .....•. 7 
t or leave to fi le initial pleading in original action 5 
to advaneeJ eon tents, printing of . . . . .. .... .. . . 20 
to affirm ..... •. .. . . • .. . .•.• .. .......... • • . . . 1 

grounds for .. .. . . ••.... .. •... . ...... .. . .. 7 
may be joined with motions to dismiss ...... . 7 
procedure as on motions to dismiss to be fol· 

lowed on .....•...... . ..... . •.. . •..... .. 1 
result of, transfer to summary docket. ... •• .. 1 

to bring up entire record and eaUBe in eases on 
certified questiona .... . .... ... . ......... .. . . 37 

to dismisB 
may be joined with motioDs to affirm. . . • • . . . . 7 
moving party must sene notice ot. . . . . . . . . . . 7 
must be printed . .... ... .••. . . . . . . ..... . .. . 7 
proof ot service of to be 6.led .... . . . . . . . . . . . 7 
result ot-transter to summary doeket . . . . . . . . 7 
to be distributed by elerk-wben ...... .. .... 7 

Notice. (See Proot ot Service.) 
Oath of attorneys •••• . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . 2 
Objections, to evidence in admiralty or equity-wben enter· 
• tained . .. ..... .. .. . ... .. . . . . . .. .. ...... ..•.• .... 16 

Opiniona ot Supreme CourtJ to be printed, filed and reo 
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Reviaed Rules of the Supreme Court of the 
United State •. 

Adopted February 13, 1939. Effective February 27, 1939. 

Amended March 25, 1940, October 21,1940 and May 26,1941. 

(The Acts of February 13, 1925, c. 229, 43 Stat. 936, January 
31, 1928, c. 14. 45 Stat. 54, April 26, 1928. c. 440, 45 Stat. 466, and 
August 24, 1937, c. 754, 50 Stat. 751, are printed in an AppendiL) 

1. 

CLERK. 

1. The clerk of this court shall reside and ke~p the office 
at the seat of the National Government, and he shall not 
practice as attorney or counsellor in any court, while he 
continues in office. 

2. The clerk shall not permit any original record or 
paper to be takcn from the office without an order from 
the conrt or one of the justices, except as provided by 
Rule 13, paragraph 4. 

2. • 
ATTORNEYS AND COUNSELLORS. ' 

1. It shall be requisite to the admission of attorneys or 
counsellors to practice in this court, that they shall have 
been such for three years past in the highest court of a 
State, Territory, District, or Insular Possession, and that 
their private and professional characters shall appear to be 
good . 

2. Not less than two weeks in advance of application for 
admission, each applicant shall file with the clerk (1) a cer
tificate from the presiding judge or clerk of the proper court 
showing that he possesses the foregoing qualifications, (2) 
his personal statement under oath setting out the date and 
place of his birth, the names of his parents, his place of resi
dence and office address, the courts of last resort to which 
he has been admitted, the places where he has been a prac
titioner, and, if he is not a native born citizen, the date and 
place of his naturalizatioll, and information respecting any 

I See amendments on pp. 47 and 40. 
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reprimand of any court pertaining to his conduct or fitness 
as a member of the bar, and (3) two letters or signed state
ments of members of the bar of this court, not related to the 
applicant, who are resident practitioners within the State, 
Territory, District, or Insular Possession (to which the ap
plication refers as provided in paragraph 1 of this rule) 
stating that the applicant is personally known to them, that 
he possesses all the qualifications required for admission to 
the bar of this court, that they have examined his personal 
statement and that they affirm that his personal and pro
fessional character and standing are good. 

3. Admissions will be granted only upon oral motion by 
a member of the bar in open court, and upon his assurance 
that he has examined the cr~dentials of the applicant filed 
in the office of the clerk in accordance with the foregoing re
quirement and that he is satisfied that the applicant pos
sesses the necessary qualifications. 

4. Upon being admitted, each applicant shall take and 
subscribe the following oath or affirmation, viz: 

I, , do solemnly swear (or affirm) that I 
will demean myself, as an attorney and counsellor of this 
court, uprightly, and according to law; and that I will 
support the Constitution of the Uuited States. 

5. Where it is shown to the court that any member of 
its bar has been disbarred from practice in any State, Ter
ritory, District, or Insular Possession, or has been guilty 
of conduct unbecoming a member of the bar of this court, 
he will be forthwith suspended from practice before this 
court, and unless, upon notice mailed to him at the address 
shown in the clerk's records and to the clerk of the highest 
court of the State, Territory, District or Insular Posses
sion, to which he belongs, lIe shows good cause to the con
trary within forty days he will be disbarred. 

3. 

CLERKS TO J USTICES Nor TO PRACTICE. 

No one serving as a law clerk or secretary to a member 
of this court shall practice as an attorney or counsellor in 
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any court while continuing in that position; nor shall he 
after separating from that position practice as an attorney 
or counsellor in this court, or permit his name to appear on 
a brief filed in this court, until two years shall have elapsed 
after such separation. 

4 . 

THE LIBRARY. 

1. The library for the bar shall be open to members of 
the bar of this court; to members of Congress and to law 
officers of the executive or other departments of the Gov
ernment, but books may not be removed from the building. 

• 2. The library shall be open during such times as the 
reasonable needs of the bar require and be governed by 
such regulations as the librarian, with the approval of the 

~ court, may make effective. 

• 

• 

5. 

ORIGINAL ACTIONS. 

Cases on the original docket shall be governed, as far as 
may be, by the rules applicable to cases on the appellate 
doeket. 

The il).itial pleading in any such aetion may be accom
panied by a brief and shall be prefaced by a motion for leave 
to file, which motion will be presented to the court by the 
clerk on the first motion day following its lodgment in the 
clerk's office. If leave to file is granted the case will be 
placed on the original docket and the parties . shall make 
such cash deposit with the clerk for the payment of his fees 
as he may require. 

Additional pleadings shall be filed as the court directs. 

6. 

PBOCESS. 

1. All process of this court shall be in the name of the 
President of the United States, and shall contain the 
given names, as well as the surnames, of the parties. 
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2. When process at common law or in equity shall issue 
against a State, the same shall be served on the governor, 
or chief executive magistrate, and attorney general, of such 
State. 

3. Process of subpoona, issuing out of this court, in any 
suit in equity, shall be served on the defendant sixty days 
before the return day of such process; and if the defend
ant, on such service of the subpccna, shall not appear at the 
return day, the complainant shall be at liberty to proceed 
ex parte. 

7. 

MOTIONS-INCLUDING THOSE TO DISMISS OB AFFIRM

SUMMARY DOCKET--MOTION DAY. 

1. Every motion tG the court shall be printed, and shall 
state clearly its object and the facts on which it is based. 

2. Oral argument will not be heard on any motion unless 
the court specially assigns it therefor, when not exceeding 
one-half hour on each side will be allowed. 

3. No motion by r espondent to dismiss a petition for 
writ of certiorari will be received. Objections to the juris
diction of the court to grant writs of certiorari may be 
included in briefs in opposition to petitions therefor. 

A motion by appellee to dismiss an appeal wili be re
ceived in advance of the court's ruling upon the jurisdic
tional statements only when presented in the manner pro
vided by Rule 12, paragraph 3. When such a motion is 
made, the appellant shall have 20 days after service upon 
him within which to file in this court 40 printed copies of a 
brief opposing the motion, except that where his counsel 
resides in California, Oregon, Washington, Nevada, Idaho, 
Utah, Arizona, New Mexico, Colorado, Wyoming, Montana, 
or an outlying possession, the time shall be 25 days. 

A motion by respondent to dismiss a writ of certiorari 
or by appellee to dismiss an appeal, after the court 'has 
ruled upon the jurisdictional statements and accompany
ing motions, if any (Rule 12, par. 5), will be received if 
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not based upon grounds already advanced in opposition 
to the granting of the writ of certiorari or to the noting of 
jurisdiotion of the appeal. Such motions, together with 
motions to dismiss certificates in case of questions certified, 
must be printed and 40 copies thereof must be filed with 
the clerk, accompanied by proof that a copy of the motion, 
and accompanying brief, if any, have been served upon 
counsel of record for the opposing party. The opposing 
party shall have 20 days from the date of such service 
Within which to file a printed brief opposil!g the motion. 
When counsel for the opposing party resides in California, 
Oregon, Washington, Nevada, Idaho, Utah, Arizona, New 
Mexico, Colorado, Wyoming, Montana, or an outlying 
possession, the time shall be 25 days. Upon the filing of 
the opposing brief, or the expiration of the time allowed 
therefor, or express waiver of the right to file, the motion 
and briefs thereon shall be distributed by the clerk to the 
court for its consideration. 

The pendency of a motion to dismiss or affirm shall not 
preclude the placing of the cause upon the calendar of the 

. court for oral argument or its being called for argument 
when reached. 

4. The court will receive a motion to affirm on the 
ground that it is manifest that the appeal was taken for 
delay only, or that the questions on which the decision of 
the cause depends are so unsubstantial as not to need 
further argument. The procedure provided in paragraph 
3 of this rule for motions to dismiss shall apply to and 
control motions to affirm. A motion to affirm may be united 
in the alternative with a motion to dismiss. 

5. Although the court upon consideration of a motion 
to dismiss or a motion to affirm may refuse to grant the 
motion, it may, if it concludes that the case is of such a 
character as not to justify extended a rgument, order the 
cause transferred for hearing to the summary docket. 
The hearing of causes on such docket will be expedited 
from tiine to time as the regular order of business may 
permit. A cause may be transferred to the summary 
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docket on application, or on the. court's own motion. (See 
Rule 28, par. 3 and 6.) 

6. Monday of each week, when the court is in session, 
shall be motion day; and motions spedaUy assigned for 
oral argument shall be entitled to preference over other 
cases. 

8. 
BILLS OF EXCEPTION-CHARGE TO JUBy-oMISSION OF 

UNNECESSARY EVIDENOE. 

The judges of the district courts in allowing bills of ex
ception shall give effect to the following rules: 

1. Nobill of exceptions shall be allowed on a general 
exception to the charge of the court to the jury in trials at 
common law. The party excepting shall be required before 
the jury retires to state distinctly the several matters of law 
in such charge to which he excepts; and no other exceptions 
to the charge shall be allowed by the court or inserted in 
a bill of exceptions. 

2. Only so much of the evidence shall be embraced in a 
bill of exceptions as may be necessary to present clearly the 
questions of law involved in the rulings to which exceptions 
are reserved, and such evidence as is embraced therein may 
be set forth in full or iIi. condensed and narrative form. 

See Rules of Civil Procedure 46, 51, 75, 76, and 8l. 
9. 

ASSIGNMENT OF ERROBS. 

Where an appeal is taken to this court from any court, 
the appellant shall file with the clerk of the court below, 
with his petition for appeal, an assignment of errors, which 
shall set out separately and particularly each error asserted. 
No appeal shall be allowed unless such an assignment of 
errors shall accompany the petitIon. (See Rule 36.) 

10. 

APPEAlr-CITATION-RECORD--DESIGNATION OF PARTS TO BE IN

CLUDED IN TRANSCRIPT. 

1. When an appeal is allowed a citation to the appellee 
shall be signed by the judge or justice allowing the appeal 
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and shall be made returnable not exceeding forty days from 
<t the day of signing the citation, whether the return day fall 

in vacation or in term time, except in appeals from Cali
fornia, Oregon, Washington, Nevada, Idaho, Utah, Arizona, 
New Mexico, Colorado, Wyoming and Montana, when the 
time shall be sixty days. The citation must be served before 

~ the return day. 

, 

2. The clerk of the court from which an appeal to this 
court may be allowed, shall make and transmit to this court 
under his hand and the seal of the court a true copy of the 
material parts of the record, always including the assign

.• ment of errors, and any opinions delivered in the case. The 
papers comprising the transcript shall be fastened together 
in one or more volumes of convenient size, paged consecu-• 

tively and indexed. 

• To enable the clerk to perform such duty and for the pur· 
.. pose of reducing the size of transcripts and eliminating 

all papers not necessary to the consideration of the ques
tions to be reviewed, it shall be the duty of the appellant, • 

• 

• 

or his counllel, to file with the clerk of the lower court, 
promptly after an appeal is taken, together with proof or 
acknowledgment of service of a copy on the appellee, or his 
counsel, a praecipe indicating the portions of the record to 
be incorporated into the transcript. Within ten days there-
after (unless the time be enlarged by a judge of the lower 
court or a justice of this court), any other party to the 
appeal may serve and file a designatIon of additional por
tions of the 'record desired to be included. Sections (c), 

,.+ (e), and (h) of Rule 75 and Rule 76 of the Rules of. Civil 
Procedure are incorporated herein by reference and are 
made applicable to an appeal to this court from a federal 
district court. 

The clerk of the lower court shall transmit to this court 
as the transcript of the record only the portions of the 

'. record covered by such designations. 
1 The parties or their counsel may by written stipUlation 

filed with the clerk of the lower court indicate the portions 
of the record to be included in the transcript, and the clerk 
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shall then transmit only the parts designated in such stipu
lation. 

In all cases the clerk shall include in the transcript all 
papers filed under authority of Rule 12. (See Rule 12, 
par. 4.) 

If this court shall find that any portion of the record un
necessary to a proper presentation of the case has been 
incorporated into the transcript at the instance of either 
party, the whole or any part of the cost of printing and 
the clerk's fee for supervising the printing may be ordered 
to be paid by the offending party. 

3. No case will be heard until a record, containing in 
itself, and not by reference, all the papers, exhibits, deposi
tions, and other proceedings which are necessary to the 
hearing, shall be filed. 

4. Whenever it shall be necessary or proper, in the 
opinion of the presiding judge in the court from which the 
appeal is taken that original papers of any kind should be 
inspected in this court, such presiding judge may make 
such rule or order for the safe-keeping, transporting, and 
return of suc.h original papers as to him may seem proper, 
and this court will receive and consider such original papers 
along with the usual transcript. 

5. The record in oases of admiralty and maritime juris
diction, when under the requirements of law the facts have 
been found in the court below, and the power of review 
is limited to the determination of questions of law arising 
on the record, shall be confined to the pleadings, findings 
of fact and conclusions of law thereon, opinions of the 
court, final judgment or decree, and such interlocutory 
orders and decrees as may be necessary to a proper de
termination of such questions. 

11. 

DOCKETING CASES. 

1. It shall be the duty of the appellant to docket the 
case and file the record thereof with .the clerk of this court 
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by or before the return day, whether in vacation or in term 
• time. But, for good cause shown, the justice or judge who 

signed the citation, or any justice of this court, may en
large the time, before its expiration, the order of enlarge
ment to be filed with the clerk of this court. If the appel
lant shall fail to comply with this rule, the ' appellee may 
have the cause dooketed and the appeal dismissed upon 
producing a certificate, whether in term or vacation, from 

• the clerk of the court wherein the judgment or decree was 
rendered, stating the case and certifying that such appeal 

t has been duly allowed. And in no case shall the appellant 
be entitled to docket the cause and file the record after the 

.• appeal shall have been dismissed under this rule, unless by 
special leave of the court. 

2. But the appellee may, at his option, docket the case 
and file a copy of the record with the derk of this ' court; 
and if the case is docketed and a copy of the record filed 

- by the appellant within the period of time prescribed by 
• this rule, or by the appellee within forty days thereafter, 

the case shall stand for argument. 

3. Upon the filing of the record brought up by appeal, 
the appearance of the counsel for the party dor.keting the 

- case shall be entered. 
-< 12. 

JURISDICTIONAL STATEMENTS.' 

~ . 1. Upon the presentation of a petition for the allowance 

.,. 
of an appeal to this court, from any court, to auy judge or 
justice empowered by law to allow it, there shall be pre-
sented hy the applicant a separate typewritten statement 

- ·particularly disclosing the basis upon which it is contended 
that this court has jurisdiction upon appeal to review the 
judgment or decree in question. The statement shall refer 

• distinctly (8) to the statutory provision believed to sustain 
.,. the jurisdiction, (b) to the statute of the state, or statute or 
1 treaty of the United States, the validity of which is involved 

(giving the volume and page where the statute or treaty 
f may be found in the official edition), setting it out verbatim 

I See amendment on p. "I . 
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or appropriately summarizing its pertinent provisions; and 
(c) to the date of judgment or deoree sought to be reviewed 
and the 'date upon which the application for appeal is pre
sented. 

The statement shall show that the nature of the case and 
of the rulings of the oourt was such as to bring the case 
within the jurisdictional provisions relied on and shall cite 
the cases believed to sustain the jurisdiction. 

If the appeal is from a state court the statement shall 
• 

include a statement of the grounds upon which it is con-
tended the questions involved are substantial (Zucht v. 
King, 260 U. S. 174,176, 177); specify the stage in the pro
ceedngs in the court of first instance, and in the appellate 
court, at which, and the manner in which, the federal ques
tions sought to be reviewed were raised; the method of 
raising them (e. g., by a pleading, by request to charge and 
exceptions, by assignment of error); and the way in which 
they, were passed upon by the court; with such pertinent 
quotations of specific portions of the record, or summary 
thereof, with specific reference to the places in the record 
where the matter appears, (e. g., ruling on exception, por
tion of the court's charge and exception thereto, assignment 
of error) as will support the assertion that the rulings of 
the court were of a nature to bring the case within the 
statutory provision believed to confer jurisdiction on this 
court. The provisions of this paragraph, with appropriate 
record page references, must be complied with when review 
of a state court judgment is sought by petition for writ of 
certiorari. (See Rule 38, par. 2.) 

The applicant shall append to the statement a copy of any 
opinions delivered upon the rendering of the judgment or 
decree sought to be reviewed, including earlier opinions in 
the same case, or opinions in companion cases, reference to 
which may be necessary to ascertain the grounds of the 
judgment or decree. 

If the appeal is from an interlocutory decree of a spe
cially constituted district court of the United States, the 
statement must also include a showing of the matters in 
which it is claimed that the court has abused its discretion 
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in granting or denying the interlocutory injUllction. (.dla
bama v. Unitea States, 279 U. S 229.) 

2. If the appeal is allowed, the appellant shall serve 
upon the appellee within 5 days after such allowance (a) 
11 copy of the petition for and order allowing the appeal, 
together with a copy of the assignments of error and of 
the statement required by paragraph 1 of this rule, and 
(b) a statement directing attention to the provisions of 

· paragraph 3 of this rule. Proof of service of the papers 
· required by this paragraph to be served shall be filed forth
with with the clerk of the court possessed of the record, and 
shall be incorporated by him in the transcript of record 
prepared for this court upon the appeal. . 

3. Within 15 days after such service the appellee may 
file with the clerk of the court possessed of the record, and 
serve upon the appellant, a typewritten statement disclos
ing any matter or ground making against the jurisdiction of 
this court asserted by the appellant. There may be included 
in, or filed with, such oPP9sing statement, a motion by ap
pellee to dismiss or affirm. Where such a motion is made, 
it may be opposed as provided in Rnle 7, paragraph 3. 

4. The clerk of the court possessed of the record shall 
include the statements and motions, required and per
mitted to be flied under the provisions of this rille, in the 
transcript of record prepared for the use of this court on 
the appeal, anything in the praecipes or stipnlations of the 
parties (Rule 10, par. 2) to the contrary notwithstanding. 

5. After the case shall have been docketed in this court 
by the appellant, and the transcript of record filed (Rule 
11, par. 1), the clerk of this court shall forthwith print the 
appellant's statement required by paragraph 1 of this rule 
and the opposing statement, and motions, if any, permitted 

· by paragraph 3 of this rule, and the clerk shall thereupon 
distribute such printed papers to the court for its con
sideration. 

At the time of docketing the case the appellant shall 
make such cafih deposit with the clerk, in addition to such 
deposit as may be required under Rule 13, paragraph 1, as 
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shall be necessary to defray the cost of printing 40 oopiel 
of his statement filed pursuant to paragraph 1 of this rule i 
and the appellee; upon demand, shall forthwith deposit 
with. the olerk a sum sufficient to cover the cost of printing 
40 copies of any statement or motions filed under para
graph 3 of this rule. 

6. If either appellant or appellee fails to comply with 
. the provisions of this rule, the clerk of this court Bhall 
report such failure to the court immediately so that this 
oourt may take such action as it deems proper. 

13. 

PRINTING RECOBD5--DESIGNATION OF POINTS INTENDED TO BE 

REIJED UPON AND OF PASTS OF RECOBD TO BE PRINTED. 

1. In all eases the appellant, on docketing a case and 
filing the record, shall make such cash deposit with the 
clerk for the payment of his fees as he may require, or 
otherwise satisfy him in that behalf. 

2. Immediately after the designation of the parts of the 
record to be printed or the expiration of the time allotted 
therefor (see par. 9 of this rule), the clerk shall make an 
estimate of the cost of printing the record, his fee for 
preparing it for the printer and supervising the printing, 
and other wobable fees, and shall furuish the same to the 
party docketing the case. If such estimated sum be not 
paid on or before a date designated by the clerk of this 
court in each case, it shall be the duty of the clerk to rc
port that fact to the court, whereupon the cause will be 
dismissed, unless good cause to the contrary is shown. 

3. Upon payment· of the amount estimated by the clerk, 
thirty copies of the record shall be printed, under his super
vision, for the use of the court and of counsel. 

4. In cases of appellate jurisdiction the original tran
script on file shall be delivered by the clerk to the printer. 
But the clerk shall cause copies to be made for the printer 
of such original papers. sent up under Rule 10. paragraph 4. 

I 

f 
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as are necessary to be printed; and of the whole record in 
cases of orig.inal jurisdiction. 

5. The clerk shall supervise the printing, and sce that 
the printed copy is properly indexed. He shall distribute 
the printed copies to the justices and the reporter, from 
time to time, as required, and a copy to the counsel for the 

'. respective parties. He shall also deposit in the law library 
of Congress to be there carefully preserved, one copy of the 
printed record in every case submitted to the court for its 
cOllsideration, and of all printed motions and briefs therein. 

-

• 

6. If the actual cost of printing the record, together 
with the fees of the clerk, shall be less than the amount 
estimated and paid, the difference shall be refunded by the 
clerk to the party paying it. If the actual cost and clerk's 
fees shall exceed the estimate, tbe excess shall be paid to the 
clerk within forty days after notice tbereof, and if it be 
not paid the matter shall be dealt with as if it were a de-

.. fault under paragraph 2 of this rule, as well as by render-
• ing a judgment against the defaulting party for such ex

cess. 

-( 

\ , 
r 

7. In case of reversal, affirmance, or dismissal, with 
costs, the cost of printing the record and the clerk's fees 
shall be taxed against the party against whom costs are 
given, and shall be inserted in the body of the mandate or 
other process. 

8. Upon the clerk's producing satisfactory evidence, by 
affidavit or the acknowledgment of a party or his surety, of 
having served on such party or surety a copy of the bill of 
fees due by him in this court, and showing that payment 
has not been made, an attachment shall issue against such 
party or surety to compel payment of such fees. 

9. When the record is filed, or within fifteen days there
after, the appellant shall file with the clerk a definite state
ment of the points on which he intends to rely and a desig
nation of the parts of the record which he thinks necessary 
for the consideration thereof or a designation of those parts 
considered unnecessary, whichever is more convenient, with 
proof of service of the same on the adverse party. 'I.'he 
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adverse party, within ten days after service of the state
ment and designation required to be filed by appellant may 
designate in writing, filed with the clerk, additional parts 
of the record which he thinks material; and, if he shall not 
do so, he shall be held to have consented to a hearing on the 
parts designated by the appellant. The parts of the record 
so designated by one or both of the parties, and only those 
parts, shall be printed by the clerk. The statement of 
points intended to be relied upon and the designations of 
the parts of the record to be printed shall be printed by the 
clerk with the record. He shall, however, omit all duplica
tion, all repetition of titles and all other obviously uninI
portant matter, and make proper note thereof. The court 
will consider nothing bu t the points of law so stated. If at 
the hearing it shall appear that any material part of the 
rEcord has not been printed, the appeal may be dismissed 
or such other order made as the circumstances may appea r 
to the court to require. If either party shall have caused 
unnecessary parts of the record to be printed, such order 
as to costs may be made as the court shall think proper. 

The fees of the clerk under Rule 32, paragraph 6, shall 
be computed on the folios in the record as fil ed, and sball be 
in full for the performance of his duties in that regard. 

14 . 

TRANSLATIONS. 

Whenever any record transmitted to this court upon 
appeal shall contain any document, paper, testinIony, or 
other proceedings in a foreign language, without a trans
lation of such document, paper, testimony, or other pro
ceedings, made under the authority of the lower court or . , 
admItted to be correct, the case shall be reported by the 
clerk, to the end that this court may order that a transla
tion be supplied and printed with the record. 

15. 

FURTHER PROOF. 

1. In all cases where further proof is ordered by this 
court, the depositions which may be taken shall be by a 
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commission, to be issued from this court, or from any dis
triot court of the United States. 

2. In all cases of admiralty and maritime jurisdiction, 
where new evidence shall be admissible in this court, the 
evidence by testimony of witnesses shall be taken under a 
commission to be issued from this court, or from any dis
trict court of the United States, under the direction of any 
judge thereof; and no such commission shall issue but 

. upon interrogatories, to be filed by the party applying for 
the commission, and notice to the opposite party or his 
agent or attorney, accompanied with a copy of the inter
rogatories so filed, r equiring him to file cross-interroga
tories within twenty days from the service of such notice. 

• 16 • 

OBJECTIONS TO EVIDENCE IN THE RECORD. 

In all cases of equity or admiralty jurisdiction, heard 
in this court, no objection to the admissibility of any deposi
tion, deed, grant, or other exhibit found in the record as 
evidence shall be entertained, unless such objection was 
taken in the court below and entered of record. Where 
objecti on was not so taken the evidence shall be deemed to 
have been admitted by consent. 

17. 

CERTIORARI TO CORRECT DIMINUTION OF RECORD. 

No certiorari to correct diminution of the record will be 
awarded in any case, unless a printed motion therefor 
shall be made, and the facts on which the same is founded 
shall be shown, if not admitted by the other party, by 
affidavit. All such motions must be made not later than 
the first motion day after the expiration of sixty days 
from the printing of the record, unless for special cause 
shown the court receives the motion at a later time . 

18. 

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL. 

1. Models, diagrams, and exhibits of material forming 
part of the evidence taken in a case, and brought np to this 
8402M 0 - 49- ' 
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court for its inspection, shall b" placed in the custody of 
the marshal at least one weck before the case is heard or 
submitted. 

2. All such models, diagrams, and exhibits of material, 
placed in the custody of the marshal must be taken away 
by the pa·rties within forty days after the case is decided. 
When this is not done, it shall be the duty of the ma.rshal 
to notify counsel to remove the articles forthwith j and 
if they are not removed within a reasonable tinxe after 
such notice, the marshal shall destroy them, or make such 
other disposition of them as to him may seem best. 

19. 

DEATH OF PARTY-REVIVOR-SUBSTITUTION. 

1. Whenever, pending an appeal or writ of certiorari 
in this court, either party shall die, the proper representa
tive in the personalty or realty of the deceased, according 
to the nature of the case, may voluntarily come in and be 
admitted as a party to the suit, and thereupon the case shall 
be heard and determined as in other cases j arid if such 
representative shall not voluntarily become a party, the 
other party may suggest the death on the record, and on 
motion obtain an order that, unless such representative 
shall become a party within a designated time, the party 
moving for such order, if appellee or respondent, shall be 
entitled.to have the appeal or writ of certiorari dismissed j 
and if the party so moving be appellant or petitioner he 
shall be entitled to open the record, and on hearing have 
the judgment or decree reversed, if it be erroneous: Pro
vided, That a copy of every such order shall be printed in 
some newspaper of general circulation within the State, 
Territory, District or Insular Possession, in which the case 
originated, for three successive weeks, at least sixty days 
before the expiration of the time designated for the repre
sentative of the deceased party to appear. 

2. When the death of a party is suggested, and the rep
resentative of the deceased docs not appear by the second 
day of the term next succeeding the suggestion, and no 
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measures are taken by the opposite party within that time 
to compel their appearance, the case shall abate. 

3. When either party to a suit in a court of the United 
States shall desire to prosecute an appeal or writ of certio
rari to this colirt from any final judgment or decree, rend
ered in that court, and at the time of applying for such 
appeal or writ of certiorari the other party to the suit shall 
be dead and have no proper representative within the juris

. diction of that court, so that the suit can not be revived in 
that court, but shall have a proper representative in some 
State, Territory or District of the United States, the party 
desiring such appeal or writ of certiorari may procure the 
same, if otherwise entitled thereto, and may have proceed
ings on such judgment or decree superseded or stayed in 
the manner allowed by law and shall thereupon proceed 
with such appeal or writ of certiorari as in other cases. 
And within thirty days after the time when such appeal or 
writ of certiorari is returnable, or if the court be not then 
in session within ten days after it next convenes, the appel
lant or petitioner shall make a suggestion to the court, sup
ported by affidavit, that such party was dead when the ap
peal or writ of certiorari was allowed, and had no proper 
representative within the jurisdiction of the court which 
rendered such judgment or decree, so that the suit could not 
be revived in that court, and that such deceased party had 
a proper representative in some State, Territory or Dis
trict of the United States- giving the name and character 
of such representative, and his place of J:esidence; and, 
upon such suggestion and a motion therefor, an order may 
be obtained that, unless such representative shall make him
self a party within a designated time the appellant or peti
tioner shall be entitled to open the record, and, on hearing 
have the judgment or decree reversed, if the same be erro
neous: Provided, That a proper citation reciting the sub
stance of such order shall be served upon such representa
tive, either personally or by being left at his residence, at 
least sixty days before the expiration of the time desig
nated: And provided, also, That in every such case if the 
representative of the deceased party does not appear by the 

• 
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second day of the term next succeeding said suggestion, a:nd 
the measures above provided to compel his appeara:nce 
have not been taken as above required, by the opposite 
party, the case sllall abate: And provided, also, That the 
representative may at any time before or after the sugges
tion, but before such abatement, come in and be made a 
party and thereupon the case shall be heard and deterIllined 
as in other cases. 

4. Where a public officer, by or against whom a suit is 
brought, dies or ceases to hold the office while the suit is 
pending in a federal court, either of first instance or appel
late, the matter of abatement and substitution is covered 
by section 11 of the Act of February 13, 1925. Under that 
section a substitution of the sl'ccessor in office may be 
effected only where a satisfactory showing is made within 
six months after the death or separation from office. 

(a) When the court is in vacation the motion papers may 
be filed with the clerk but must be presented to the court 
promptly after it reconveues . 

. 20. 

CALL AND ORDEB OF THE DOCKET-MorIONS TO ADVANCE. 

1. Unless it otherwise orders, the court, on the second 
Monday of each term, will commence calling the cases for 
argument in the order in which they stand on the docket, 
and proceed from day to day during the term in the same 
order (except as hereinafter provided); and if the parties, 
or ei ther of them, shall be ready when the case is called, 
the same will be heard; and if neither party shall be ready 
to proceed with the argument, the case shall be continued 
to the next term or otherwise dealt with as provided in these 
rules. 

2. Ten cases only shall be subject to call on each day 
during the term. But on the coming in of the court on 
each day the eutire number of such ten cases will be called. 
with a view to the disposition of such of them as are not to 
be argued. 
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3. All motions to advance cases must be printed, ,and 
must contain a brief statement of the matter involved, 
with the reasons supporting the motion. 

4. Criminal cases may be' advanced by leave of the 
court on motion of either party. 

5, Cases once adjudicated by this court upon the merita, 
and again brought up, may be advanced by leave of the 
court. 

6. Revenue and other cases in which tbe United States 
is concerned, wbicb also involve or affect some matter of 
general public interest, or which may be entitled to prece
dence under the provisions of any act of Congress, may 
be advanced by leave of the court on motion of the Attorney 
General. 

7. Other cases may be advl\llced for special cause shown_ 
When a case is advanced; under this or any otber para
graph, it will be subject to bearing with any other case 
subsequently advanced and involving a like question, as if 
they were one case. . 

8. Two or more cases, involving the same question, may, 
by order of the court, be heard together, and argued as one 
case or on sucb terms as may be prescribed. 

9. If, after a case bas been continued under paragraph 
1 of this rule, both p~rties desire to have ~t heard ai the 
term of the continuan~e, they may file with th,e cler\t their 
joint request to that effect accompanied by their affidavits 
or those of their counsel giving the reasons why they failed 
to present their argument when the case was called and 
wby it should be reinstated. Such a request will be granted 
only when it appears to the court that there was good rea
son for the previous failure to proceed and that the request 
can be granted without prejudice to parties in other cases 
coming on regularly for hearing . 

10. No stipulation, to pass a case will be recognized 
as binding upon the court. A case can only be so passed 
upon application made and leave granted in open court. ' 
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11. Cases on the summary docket will be heard speoially 
lUI provided in paragraph 5 of Rule 7. 

21. 

NO. APPEABANOE OJ! APPELLANT OB PETITIONER. 

Where no counsel appears and no brief has been filed 
for the appellant or ,petitioner when the case is called for 
hearing, the adverse party may have the appellant or peti
tioner called and the appeal or writ of certiorari dismissed, 
or may open the record and pray for an affirmance. . 

22. 
NO APPEABANOE OF APPELLEE OR RESPONDENT. 

Where the appellee or respondent fails to appear when 
the case is called for hearing, the court may hear argument 
on behalf of the party appearing and give judgment ac
cording to the right of the case. 

23. 
NO APPEAaANOE OF EITHER PARTY. . 

When a case is reached in the regular call, and there is 
no brief or appearance for either party, the case shall be 
dismissed at the cost of the appellant or petitioner. 

24. 
NEITHER PARTY BEADY AT SECOND TERM. 

When a case is called for ' argument at two successive 
terms, and upon the call at the second term neither party 
is prepared to argue it, it shall be dismissed at the cost of 
the appellant or petitioner, unless strong cause is shown 
for further postponement. 

25. 

SUBMISSION ON BRIEFS BY ONE OR BOTH PARTIES WITHOUT ORAL 

AlIGUMENT. 

1. Any case may be submitted on printed briefs regard
less of its place on the docket, if the counsel on both sides 
choose to submit the same in that manner, before the first 
Monday in May of any term. After that date cases may be 
submitted on briefs alone only as they are reached on the 
regular call. 
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2. When a case is reached on the regular call, if a 
printed brief 'has been filed for only one of the parties and 
tio counsel appears to present oral argument for either 
party, the case will be regarded as submitted on that brief. 

3. When a case is re~hed on the regular call and argued 
orally in behalf of only one of the parties, no brief for the 
opposite party will be received after the oral argument 
begins, except as provided in the next paragraph of this 
rule. 

4. No brief will be received through the clerk or other
wise after a case has been argued or submitted, except upon 
special leave' granted in open court after notice to opposing 
counsel. 

26. 

FORM OF PRINTED RECORDS, PETITIONS, BRIEFS, ETC. 

All records, petitions, motions and briefs, printed for the 
use of the court mnst be in such form and size that they 
can be conveniently bound toget.her, so as to make an 
ordinary octavo volume, having pages 6~ by 9}4 inches and 
type matter 4;i by 7;i inches, except that records in pat
ent cases may be printed in such size as is necessary to 
utilize copies of patent documents. They and all quotations 
contained therein, and the matter appearing on the covers, 
must be printed in clear type (never smaller than small 
pica or ll-point type) ade'quately leaded ; and the paper 
must be opaque and unglazed. The clerk shall refuse to 
receive any petition, motion or brief which has been printed 
otherwise than in substantial conformity to this rule. 

27. 

BRIEFS. 

1. The counsel for appellant or petitioner shall file with 
the clerk, at least three weeks before the case is called for 
hearing, forty copies of a printed brief. 

2. This brief shall be printed as prescribed in Rule 26 
and shall contain in the order here indicated-
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(a) A sUbject index of the matter in the brief, with 
page references, and a table of the cases (alphabetically 
arranged), text books and statutes cited, with references 
to the pages where they are cited. 

(b) A reference to the official report of the opinions de
livered in the courts below, if there were such and they 
have been reported. 

~ (c) A concise statement of the grounds on which the juri!!-
diction of this court is invoked. 

(d) A concise statement of the case containing all that 
is material to the consideration of the questions presented, 
with appropriate page references to the printed record, 
e. g., (R. 12). 

(e) A specification of such of the assigned errors a8 are 
intended to be urged. (See Rule 38, par. 2.) 

(f) The argument (preferably preceded by a summary) 
exhibiting clearly the points of fact and of law being pre
sented, citing the authorities and statutes relied upon, and 
quoting the relevant parts of such statutes, federal and 
state, as are deemed to have an important bearing. If the 
statutes are long they should be set out in an appendiX. 

3. Whenever, in the brief of any party, a reference is 
made to the record, it must be accompanied by the record 
page number. When the reference is to a part of the evi
dence, the page citation must be specific and if the refer
ence is to an exhibit both the page number at which the ex
hibit appears and at which it was offered in evidence must 
be indicated. 

4. The counsel for an appellee or respondent shall file 
with the clerk forty printed copies of his brief, at least one 
week before the case is called for hearing-such brief to be 
of like character with that required of the other party, ex
cept that no specification of errors need be given, and that 
no statement of the case need be made beyond what may 
be deemed necessary in correcting any inaccuracy or omis
sion in the statement of the other side. 

5. Reply briefs will be received up to the time the case is 
called for hearing. 
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6. When there is no assignment of errors, counsel will 
not be heard, except at the request of the court; and errors 
not specified according to this rule will be disregarded, save 
as the court, at its option, may notice a plain error not lIS

signed or specified. 

7. When, under this rule, an appellant or petitioner is 
in default, the court may dismiss the cause; and when an 
appellee or respondent is in default, the court may decline 

, to hear oral argument in his behalf. 

R No brief, required by this rule, shall be filed by the 
clerk unless the same shaH be accompanied by satisfactory 
proof of service upon counsel for the adverse party. 

9. A brief of an amicus Imnae may be filed when accom
panied by written consent of all parties to the case, except 
that consent need not b.e had when the brief is presented by 
the United States or a~fficer or agency thereof and spon
sored by the Solicitor General, or by a State or a political 
subdivision thereof. Such brief must bear the name of a 
member of the bar of this court. 

28; 

ORAL AlIGUMENT. 

1. The appellant or petitioner shall be entitled to open 
and conclude the argument. But when there are cross
appeals or cross-writs of certiorari they shall be argued to
gether as one case, and the plaintiff in the court below shall 
be entitled to open and conclude the argument . 

2. When no oral argument is made for one of the par
ties, only one counsel will be heard for the adverse party. 

3. Two counsel, and no more, will be heard for each 
party, save that in cases on the summary docket (see Rule 
7, par. 5) only one counsel will be heard on the same side. 

4. In cases on the regular docket (except where ques
tions have been certified) one hour on each side, and no 
more,.will be allowed for the argument, unless more time 
be gronted before the argument begins. The time allowed 
may be apportioned between counsel on the same side, at 
/$40254 0 --49-5 
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their discretion; but a fair opening of the case shall be 
made by the party having the opening and closing. 

5. In cases where quootions have been certified to this 
court three-quarters of an hour shall be allowed to each side 
for oral argument. 

6. In cases on the summary docket one-half hour on each 
side, and no more, will be allowed for the argument. 

29_ 

OPINIONS OF THE COURT. 

1. All opinions of the court shall be handed to the clerk 
immediately upon the delivery thereof. He shall cause the 
same to be printed and shall deliver a copy to the reporter. 

2. The original opinions shall be filed by the clerk for 
preservation. 

3. Opinions printed under the supervision of the justices 
delivering the same need not be copied by the clerk into a 
book of records ; but at the end of each term he shall cause 
them to be bound in a substantial manner, and when so 
bound they shall be deemed to have been recorded. 

30. 

INTEREST AND DAMAGES. 

1. Where judgments for the payment of money are af
firmed, and interest is properly allowable, it shall be cal
culated from the date of the judgment below until the same 
is paid, at the same rate that similar judgments bear in
terest in the courts of the State where such judgment was 
rendered. 

2. In all cases where an appeal delays proceedings on 
the judgment of the lower court, and appears to have been 
sued out merely for delay, damages at a rate not exceedin'" 

. b 

10 per cent., in addition to interest, may be awarded upon 
the amount of the judgment. 

3. Paragraphs 1 and 2 of this rule shall be applicable 
to decrees for the payment of money in cases in ~quity, 
IInless otherwise specially ordered hy this court . 

• 
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4. In cases in admiralty, damages and interest may be 
allowed only if specially directed by tbe court. 

31. 
PROCEDENDO TO ISSUE ON DISMISSAL. 

In all cases of tbe dismissal of any appeal or writ of cer
tiorari in this court, the clerk shall issue a mandate, or 

• other proper proccs~, in the nature of a procedendo, to the 
court below, so tbat· further proceedings may be had in 
such court as to law and justice may appertain. See Rules 
34 and 35. 

• 

• 

, 
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32. 
COSTS.'. 

l. In all cases where any appeal or writ of certiorari 
shall be dismissed in this court, costs shall be allowed to 
tbe appellee or respondent unless otherwise agreed by the 
parties, except where the dismissal shall be for want of 
jurisdiction, when only the costs incident to the motion to 
dismiss shall be allowed. 

2. In all cases of affirmance of any judgment or decree 
by this court, costs shall be allowed to the appellee or re
spondent unless otherwise ordered by the court. 

3. In cases of reversal of any judgment or decree by 
this court, costs shall be allowed to the appellant or peti
tioner, unless otherwise ordered by the court. The cost of 
the transcript of the record from the court below shall 
be a part of such costs, and be taxable in that court as costs 
in the case. 

4. In cases where questions have been certified costs shall 
be equally divided unless otherwise ordered by the court, but 
where the entire record has been sent up (Rule 37, par. 2), 
and a decision is rendered on the whole matter in contro
versy, costs shall be allowed as provided in paragraphs 2 
and 3 of this rule. 

5. No costs shall be allowed in this court either for or 
against the United States or an officer or agency thereof, 
except where specially authorized by statute and directed by 
the court. 
. 'See amenc1moot Oll p . 43. 
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6. When costs are allowed in this court, it shall be the 
duty of the clerk to insert the amount thereof in the body 
of the mandate, or other proper process, sent to the court 
below, and annex to the SBIDe the bill of items taxed in 
detail. 

7. In pursuance of the Act of March 3, 1883, authorizing 
'.Ind empowering this court to prepare a table of fees to 
be charged by the clerk of this court the following table 
is adopted: 

For docketing a case and filing and indorsing the tran-
scri pt of the record, fifteen dollars. 

For entering an appearance, twenty-five cents. 
For entering a continuance, twenty-five cents. 
For filing a motion, order, or other paper, twenty-five 

cents. 
For entering any rule or for making or copying any 

record or other paper, twenty cents per folio of each one 
hundred words. 

For transferring each case to a subsequent docket and 
indexing the same, one dollar. 

For entering a judgment or decree, one dolla r. 
For every search of the records of the court, one dollar. 
For a certificate and seal, two dollars. 
For receiving, keeping, · and paying money in pursuance 

of any statute or order of court, two per cent. on the amount 
80 r eceived, kept and paid. 

For an admission to the bar and certificate under seal, 
incl . 0 preliminary certificate and statements, 

fteen dollars. 
---Por-Ttf'emrrn".-t!!Ee record or a transcript thereof for the 

printer, in all cases, including records presented with peti
tions fCJr certiorari, indexing the same, supervising the 
printing and distributing the printed copies to the justices, 
the reporter, the law library, and the parties or their coun
sel, ten cents per folio of each one hundred words; but 
where the necessary printed copies of the record as printed 
for the use of the court below are furnished, charges under 
this item will be limited to any additions printed here 
under the clerk's supervision. 
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For ma),cing a manuscript copy of the record, when re
quired under Rule 13, fifteen cents per folio of each one 
hundred words, but nothing in addition for supervising 
the printing. 

For preparing, on filing, for the printer, petitions for 
writs of certiorari, briefs, jurisdictional statements or mo
tions when required by the Rules, or at the request of coun
sel when, in the opinion of the clerk, circumstances require, 
indexing the same, changing record references to conform 
to the pagination of the printed record, and supervising the 
printing, five dollars for each such petition, brief, jurisdic
tional statement or motion. Neither the expense of print
ing nor the clerk's supervising fee shall be allowed as costs 
in the case. 

For a mandate or other process, ten dollars. 
For an order on petition for writ of certiorari, five dollars. 
For filing briefs, ten dollars for each party appearing. 
F or every printed copy of any opinion of the court or 

any justice thereof, certified under seal, two dollars. 

33. 
REHEARING. ' 

A petition for rehearing may be filed with the clerk, in 
tenn time or in vacation, within twenty-five days after 
judgment is entered, unless the time is shortened or en
larged by order of the court, or of a justice thereof when 
the court is not in session; and must be printed, hriefly 
and distinctly state its grounds, and be supported by a 
certificate of counsel to the effect that it is presented in 
good faith and not for delay. Such a petition is not subject 
to oral argument, and will not be granted, unless a justice 
who concurred in the judgment desires it. and a majority 
of the court so determines. 

34. 
MANDATES. 

Mandates shall issue as of course after the expiration of 
twenty-five days from the day the judgment is entered, 
irrespective of the filing of a petition for rehearing, unless 
the time is shortened or enlarged by order of the court, or 

I See amendment on p p . 61 , 62. 
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of a justice thereof when the court is not in session. (See 
Rules 31 and 35.) 

No mandate issues npon the denial of a petition for writ 
of certiorari. Whenever application for a writ of certiorari 
to review a decision of any court is denied, the clerk shall 
enter an order to that effect, and shall forthwith notify the 
oQurt below and counsel of r ecord. 

35. 
DISMISSING OASES IN VACATION. 

Whenever the appellant and appellee in an appeal, or the 
petitioner and respondent in a petition for or writ of cer· 
tiorari, shall in vacation, by their attorneys of ·record, file 
With the clerk an agreement in writing that such appeal, 
petition for or writ of certiorari shall be dismissed, specify. 
ing the terms as respects costs, and shall pay to the clerk 
any fees that may be due to him, it shall be the duty of the 
clerk to enter such dismissal and to give to either partY re
questing it a copy of the agreement filed; but no mandate 
or other process shall issue on such dismissal without an 
order of the court. (See Rules 31 and 34.) 

36. 
APPEALS-BY WHOM ALLOWED-SUPERSEDEAS.' 

1. In cases where an appeal may be had from a district 
court to this court the same may be allowed, in term time 
or in vacation, by any judge of the district court, includ
ing a circuit judge assigned thereto, or by a justice of this 
court. In cases where an appeal may be had .from a cir
cuit court of appeals to this court the same may be allowed, 
in term time or in vacation 3y any judge of the circuit 
court of appeals or by a justice of this court. In cases 
where an appeal may be had from a state court of last 
resort to this court the same may be allowed in term time 
or in vacation by the chief justice or presiding judge of the 
state court or by a justice of this court. The judge or 
justice allowing the appeal shall take the proper security 
for costs and sign the requisite citation and he may also, on 
taking the r equisite security therefor, grant a supersedeas 
and stay of execution or of other proceedings under the 
judgment or decree, pending such appeaL See Rev. Stat., 
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sees. 1000 and 1007, paragraph 1 of Rule 10, paragraph 2 
of Rule 46, and Rule 62(c) of the Rules of Civil Procedure. 
For stay pending application for review on writ of certio
rari 8ee Rule 38, paragraph 6. 

2. Supersedeas bonds must be taken, with good and suf
ficient security, that the appellant shall prosecute his appeal 
to effect, and answer all damages and costs if he fail to make 
hi8 plea good. Such indemnity, where the judgment or de-

_ cree is for the recovery of money not otherwise secured, 
must be for the whole amount of the judgment or decree, in
cluding just damages for delay, and costs and interest on 
the appeal, uules8, after notice and hearing and for good 
cause shown, the judge or justice allowing the appeal fixes a 
different amount or orders security other than the bond; 
but in all suit8 where the property in controversy neces
sarily follows the event of the suit, as in real actions. re' 
plevin, and suits on mortgages, or where the property is in 
the cU8tody of the marshal under admiralty process, as in 
case of capture or seizure, or where the proceeds thereof, or 
a bond for the value thereof, is in the custody or control of 
the court, indemnity is only required in an amount sufficient 
to 8ecure the snm recovered for the use and detention of the 
property, and the C08ts of the suit, and just damages for 
delay, and costs and interest on the appeal. 

37. 
QUE8TION8 CERTIFIED RY A CIRCUIT COURT OF APPEALS OR THE 

UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA.. 

(See Sec. 239 of the Judicial Code as amended by the Act 
of February 13, 1925.) 

1. Wbere a circuit court of appeals or the United States 
Court of Appeals for the District of Columbia shall certify 
to this court a question or proposition of law, concerning 
which it desires instruction for the proper decision of a 
cause, the certificate shall contain a statement of the nature 
of the cause and of the facts on which such question or 
proposition of law arises. Questions of fact cannot be so 
certified. Only questions or propositions of law may be 
certified, and they must be distin"t and definite. 
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2. If in such a cause it appears that there is special relV 
80n therefor, thi8 court may on application, or on its own 
motion, require that the entire record be Bent up 80 that 
it may consider and decide the whole matter in controversy 
as upon appeal. -

3. Where application is made for direction that the en
tire record be sent up, the application must be accompanied 
by a certified copy thereof. 

38. 

REVIEW ON WRIT OF CERTIORARI OF DECISIONS OF STATE COURTS, 

CIRCUIT COU RTS OF APPEALS AND THE UN ITED STATES 

COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA.' 

(Sec Sees. 237 (b) and 240 (a) of the J.udicial Code as amended 
by the Act of February 13, 1925; also Act of Marcb 8, 1934, and 
Rules of Practice and Procedure, after plea of guilty, verdict or 
finding of guilt, in Criminal Cases brought in tbe District Courts of 
the United States and in the Supreme Court of the District of Co
lumbia, promulgated May 7, 1934.) 

1. A petition for review on writ of certiorari of a de
cision of a state court of last resort, a circuit court of ap
peals, or the United States Court of Appeals for the Dis
trict of Columbia, shall be accompanied by a certified tran
script of the record in the case, including the proceedings 
in the court to which the writ is asked to be directed. For 
printing record see paragraph 7 of this rule. 

2. The petition shall contain a snmmary and short state
ment of the matter involved; a statement particularly dis
closing the basis upon which it is contended that this court 
has jurisdiction tc review the judgment or decree in ques
tion (See Rule 12, par. 1); the questions presented; and the 
reasons relied on for the allowance of the writ. OnlY the • 
questions specifically brought forward by the petition for 
writ of certiorari will be considered. A supporting brief 
may be annexed to the petition or presented separately, but 
it mus~ be direct and concise. (See Rules 26 and 27.) A 
failure to comply with these requirements will be a sufficient 
reason for denying the petition. See United States v. Rimer, 
220 U. S. 547; Furness, Withy cf; Co. v. Yang Tsee Insurance 
.Assn., 242 U. S. 430; Houston Oil Co. v. Goodrich, 245 U. S. 
440 i Layne cf; Bowler Corporation v. Western Well Works, 
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261 U. S. 387, 392; Magnum Import Co. v. Coty, 262 U. S. 
159,163; Southern Power Co. v. North Carolina Public Serv- I 

ice Co., 263 U. S. 508. Forty printed copies of the petition 
and supporting brief shall be filed. The petition will be 
deemed in time when it, the record, and the supporting brief, 
are filed with the clerk within .the period prescribed by sec
tion 8 of the Act of February 13, 1925, except that in cases of 
petition to this court for writ of certiorari to review a judg
ment of a circuit court of appeals or of the United States 
Court of Appeals for the District of Columbia in criminal 
cases within the provisions of the Act of March 8, 1934, the 
petition shall be made within the period prescribed pur
suant to said Act in Rule XI of the Rules of Practice and 
Procedure, promulgated May 7, 1934 (292 U. S. 661, 666). 

3. Notice of the filing of the petition, together with a 
copy of the petition, printed record and supporting brief, 
shall be served by the petitioner on counsel for the respond
ent within ten days after the filing (unless enlarged by the 
court, 01' a justice thereof when the court is not in session), 
and due proof of service shall be filed with the clerk. If 
the United States, or an offioer or agency thereof, is re
spondent, the service of the petition, record and brief shall 
be made on the Solicitor General at Washington, D. C. 
Counsel for the respondent shall have twenty days, and 
where he resides in California, Oregon, Waahington, N e
vada, Idaho, Utah, Arizona, New Mexico, Colorado, Wyo
ming, Montana, or an outlying possession, shall have 
twfJnty-five days (unless enlarged by the court, or a justice 
thereof when the court is not in session), after notice, with
in which to file forty printed copies of an opposing brief, 
conforming to Rules 26 and 27. The brief must bear the 
name of a member of the bar of this court at tho time of 
filing. 

(a) If the date for filing a brief in opposition falls in 
the summer recess, the brief may be filed within forty days 
after the service of the notice, but this enlargement shall 
not extend the time to a later dat.e than September 10th. 

4. Upon the expiration of the period for filing the re
spondent's brief, or upon an express waiver of the right 

0 -
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to file or the actual filing of such brief in a shorter time, 
the petition, record and briefs shall be distributed by the 
clerk to the court for its consideration. 

(a) Timely reply briefs will be considered but distribn
tion under this rule shall not be delayed pcnding the filing 
of such briefs. 

5. A review on writ · of certiorari is not a matter of 
right, but of sound judicial discretion, and will be granted 
only where there are special and important reasons there
for. The following, while neither controlling nor fully 
measuring the court's discretion, indicate the character of 
reasons which will be considered: 

(a) Where a state court has decided a federal question 
of substance not theretofore determined by this court, or 
has decided it in a way probably not in accord with appli. 
cable decisions of this court. 

(b) Where a circuit court of appeals has rendered a 
decision in conflict with the decision of another circuit court 
of appeals on the same matter; or has decided an import
ant question of local law in a way probably in conflict with 
applicable local decisions; or has decided an important 
question of federal law which has not been, but should be, 
settled by this court; or has decided a federal question in a 
way probably in conflict with applicable decisions of this 
court; or has so far departed from the accepted and usual 
course of judicial proceedings, or so far sanctioned such a 
departure by a lower court, as to call for an exercise of this 
court's power of supervision. 

(c) Where the United States Court of Appeals for the 
District of Columbia has decided a question of general im
portance, or a question of substance relating to the con
struction or applioation of the Constitution, or a treaty or 
statute, of the United States, which has not been, but should 
be, settled by this court; or where that court has not given 
proper effect to an applicable decision of this court. 

6. Section 8 (d) of the Act of February 13, 1925, pre
scribes thl' mode of obtaining.a stay of the execution and 
enforcement of a judgment or decree pending an applica
tion for review on writ of certiorari. The stay may be 
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granted by a judge of the court rendering the judgment 
or decree, or by a justice of this court, and may be con
ditioned on the giving of security as in that section pro
vided. (See Rule 36..) 

7. Upon receipt of the certified transcript of the record 
the clerk shall make au estimate of the cost of printing the 
record, his fee for preparing it for the printer and super
vising the printing, and other probable fees, and shall fur
nish the same to the party docketing the case. Upon pay-

. ment of the amount estimated by the clerk, forty copies of 
the record shall be printed, under his supervision, for the 
use of the court and of counsel. But where the record has 
been printed for the use of the court below and the necessary 
copies as so printed are furnished, it shall not be necessary 
to reprint it for this court, but only to print such additions 
as may be necessary to show the proceedings in that court 
and the opinions there. When the petition is presented it 
wiil suffice to furnish ten copies of the record as printed be
low together with the proceedings and opinion in that court; 
but if the petition is granted the. requisite additional printed 
copies must be promptly supplied, and if not available the 
record must be reprinted under the supervision of the clerk. 

8. Where it is necessary to print the record for the use 
of this court counsel should stipUlate to omit from the 
printed record all maHer not essential to a consideration of 
the questions presented by the petition for the writ, and 
when it is shown that unnecessary parts of the record have 
been printed although a reasonable effort was made by one 
of the parties to secure the printing of a proper record, such 
order as to costs may be made a8 the court shall deem 
proper. 

39. 
CERTIORARI TO A CIRCUIT COURT OF APPEALS OR THE UNITED 

STATES COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA BEFOBE JUDGMENT. 

(See sec. 240 (a) of the Judicial Code as amended by the 
• Act of February 13, 1925.) 

Proceedings to bring up to this court on writ of cer
tiorari a case pending in a circuit court of appeals or the 
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United States Court of Appeals for the District of Colum
bia, before judgment is given in such court, should con
form, as near as may be, to the provisions of Rule 38; and 
similar reasons for granting or refuding the application will 
be applied. That the public interest will be promoted by 
prompt settlement in this court of the questions involved 
may constitute a sufficient reason. 

40. 

QUESTIONS CERTIFIED BY THE COURT OF CLAIMS. 

(See sec. 3 (a) of the Act of February 13, 1925.) 
Where the Court of Claims shall certify to this court a 

-question of law, concerning which instructions are desired 
for the proper disposition of a case, the certificate shall 
contain a statement of the case and of the facts on which 
such question arises. Questions of fact cannot be certi
fied. The certification must be confined to definite and dis
tinct questions of law. 

41. 

.J UDGMENTS OF THE COU RT OF CLAIMS-PETITIONS FOR REVIEW 

ON CERTIORARI.' 

(Sec sec. 3(b) of the Act of February 13, 1925, as amended ' 
by the Act of May 22, 1939.) 

1. A petition to this court for a writ of certiorari to re
view a judgment of the Court of Claims shall be accom
panied by a certified transcript of the record in that court, 
consisting of the pleadings, findings of fact, conclusions of 
law, judgment and opinion of the court, and such other parts 
of the record as are material to the errors assigned. The 
petition shall contain a summary and short statement of the 
matter involved; the relevant par ts of statutes involved (see 
Rule 27(f); the questions presented; and the reasons relied 
on for the allowance of the writ. Only the questions spe
cifically brought forward by the petition for writ of certio
rari will be considered. A supporting brief may be annexed 
to the petition or presented separately, but it must be direct 
and concise. (See Rules 26 and 27.) The petition, brief 

I See amendment on p. ~. 
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and record shall be filed with the clerk and forty copies 
shall be printed under his supervision. The record shall be 
printed in the same ,!at. and u~on the same terms that 
records on appeal are ~~uir~d1'o be printed. The estimated 
costs of printing shall b~' ~Ilid within five days after the esti
mate is furnished by the clerk and if ]fayment is not so made 
the petition may be summarily dismissed. When the peti
tion, brief and record are printed the petitioner shall forth
with serve copies thereof on the r espondent, or his counsel 
of record, and shall file with the clerk due proof thereof. 

2. Within twenty days after the petition, brief and record 
are served (unless enlarged by the court, or a justice there· 
of when the court is not in session) the respondent may file 
with the clerk forty printed copies of an opposing hrief, con
forming to Rules 26 and 27. Upon the expi ration of that 
period, or upon an express waiver of the right to file or the 
actual filing of such brief in a shorter time, the petition, 
briefs and record, shall be distributed by the clerk to the 
court for its consideration. (See Rule 38, par. 4(a).) 

The provision of subdivision (a) of paragraph 3 of Rule 
38 shall apply to briefs in opposition to petitions for writs 
of certiorari to review judgments of the Court of Claims. 

3. The same general considerations will control in re
spect of petitions for writs of certiorari to ' review judg
ments of the Court of Claims as are applied to applications 
for such writs to other courts. (See par. 5 of Rule 38.) 
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42. 

JUDGMENTS OF COURT OF CUSTOMS <U'D PATENT APPEALS OR OF .... 
SUPREME COURT OF THE COMM.i:\IIWE~H OF THE PHILIPPINES 

-PETITIONS FOR REVIEW ON CEBl1rt1BABI. 

(See sec. 195 Judicial tJode, as amended or sec. 7 of the Act 
of February 13, 1925.) 

Proceedings to bring up to this court on writ of certiorari 
a case from the Court of Customs aud Patent Appeals or 
from the Supreme Court of the Commonwealth of the 
Philippines should conform, as near as may be, to the pro
visions of Rule 38. The same general considerations which 
control when such writs to other courts are sought will be 
applied to them. 

43. 

ORDER GRANTING CERTIOBAlll. 

Whenever application for a writ of certiorari to review 
a decision of any court is granted, the clerk shall enter an 
order to that effect, and shall forthwith notify the court be
low and counsel of record of the granting of the application. 
The order shall direct that the certified transcript of record 
on file here be treated as though sent up in response to a 
formal writ. A formal writ shall not issue unless specially 
directed. 

44. 

RULES, COSTS, FEES, ETC., ON CERTIORARI. 

Where not otherwise specially provided, the rules relat
ing to appeals, including those relating to costs, fees and 
interest, shall apply, as far as may be, to petitions for, and 
causes heard on, certiorari. 



• 

• 

BULBS SUPBliME OOUBT UNITED STATES. 37 

45. 

OUSTODY OF PBISONEBS PENDING A REVIEW OF PBOOEEDINGS IN 

HABBAS CORPUS. 

(See Rev. Stat. sec. 765 and Act of February 13, 
1925, sec. 6.) 

1. Pending review of a decision refusing a writ of 
habeas corpus, the custody of the prisoner shall not be 
-disturbed. 

2. Pending review of a decision discharging a writ of 
habeas corpus after it has been issued, the prisoner may be 
remanded to the custody from which he was taken by the 

- writ, or detained in. other appropriate custody, or enlarged 
upon recognizance with surety, as to the court or judge 
rendering the decision may appear fitting in the circum
stances of the partIcular case. 

3. Pending review of a decision discharging a prisoner 
on habeas corpus, he shall be eularged upon recognizance, 
with surety, for his appearance to answer and abide by 
the judgment in the appellate proceeding; and if in the 
opinion of the court or judge rendering the decision surety 
ought not to be required the personal recognizance of the 
prisoner shall suffice. 

4. The initial order respecting the custody or enlarge
ment of the prisoner pending review, as also any recogni
zance taken, shall be deemed to cover not ouly the review 
in the intermediate appellate court but also the further 
possible review in this court; and oI!ly where special rea
sons therefor are shown to this court will it disturb that 
order, or make any independent order in that regard. 

46. 

REVIEW ON APPEAL. 

1. Appeals to this court from the district courts and the 
circuit courts of appeals are not affected by the Act of Jan
uary 31, 1928, or the amendatory Act of April 26, 1928, both 
of which are copied in the appendix hereto. Such appeals, 
where admissible, must be sought, allowed and perfected as 
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provided in other statutes and in the rules of this court. 
The Act of February 13, 1925, copied in the appendix here
to, shows when an appeal is admissible and when the mode 
of review is limited to certiorari. 

2. Under the Act of January 31, 1928, as amended by 
the Act of April 26, 1928, the review which theretofore could 
be had in this court on writ of error may now be obtained 
on an appeal. But the appeal thereby substituted for a 
writ of error must be sought, allowed and perfected in 
conformity with the statutes theretofore providing for a 
writ of error. The appeal can be allowed ouly on the pre
sentation of a petition showing that the case is one in which, . 
under the legislation in force when the Act of January 31, 
1928, was passed, a review could be had in this court on 
writ of error. The petition must be accompanied by an 
assignment of errors (sce Rule 9). and statement as to 
jurisdiction (see Rule 12), and the judge or justice allow
ing the appeal must take proper security for costs and sign 
the r equisite citation to the appellee. See paragraph 1 of 
Rule 10 and paragraph 1 of Rule 36. The citation must be 
served on the appellee or his counsel and filed, with proof 
of service, with the clerk of the court in which the judg
ment to be reviewed was entered. The mode of obtaining 
a supersedeas is pointed out in paragraph 2 of Rule 36. 

47. 

APPEALS UNDER THE ACT OF AUGUST 24, 1937. 

Appeals to this court under the Act of August 24, 1937, 
shall be governed, as far as may be, by the rules of this court 
regulating the procedure on appeal in other cases from 
courts of the United States; provided, however, that when 
an appeal is taken under Section 2 of the Act the service re
quired by paragraph 2 of Rule 12 shall be made on all par· 
ties to the suit other than the party or parties taking the 
appeal. The record shall be made up and the case docketed 
in this court within sixty days from the time the appeal is 
allowed. 
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48. 

JOINT OB SEVERAL APPEALS OR PETITIONS FOR WRITS OF CERTIO

BA.BI; SUMMONS AND SEVERANCE ABOLISHED. 

Parties interested. jointly, severally, or otherwise in a 
judgment may join in an appeal or a petition for writ of 
certiorari therefrom; or, without summons and severance, 
anyone or more of them may appeal or petition separately 
or any two or more of them may Join in an appeal or 
petition. 

49. 

NO SESSION ON SATUlIDAY • 

The court will not hear arguments or hold open sessions 
on Saturday. 

so. 
ADJOURNMENT OF TERM. 

The court will at every term announce, at least three 
weeks in advance, the day on which it will adjourn, and 
will not take up any case for argument, or receive any case 
upon briefs, within two weeks before the adjournment, un
less otherwise ordered for special cause shown. 

51. 

ABROGATION OF PRIOR RULES. 

These rules shall become effective February 27, 1939, and 
be printed as an appendix to 306 U. S. The rules promul
gated June 5, 1928, appearing in 275 U. S., Appendix, and 
all amendments thereof are rescinded, but this shall not 
affect any proper action taken under them before these 
rules become effective. 
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SUPREME COURT OF THE UNITED STATES. 

OCTOBER TEll.)(, 1942. 

ORDER 

It is ordered that paragraph 7 of Rule 32 of the Rules of tWs 
Court be amended 80 as to read as follows : 

7. In pursuance of the Act of March 3, 1883, authoriring and 
empowering this court to prepare a table of fees to be charged by 
the clerk of this court tbe following table is adopted : 

For docketing a case and filing and indorsing the transcript of 
the record, twenty-five dollars. 

For entering an appearance; twenty-five cents. 
For entering a continuance, twenty-five cents. 
For filing a motion, order, or other paper, twenty.five cents. 
For entering any rule or for making or copying any record or 

otber paper, twenty cents per folio of each one hundred words. 
For transferring each CMe to a subsequent docket and indexing 

the same, one dollar. 
For entering a judgment or decree, one dollar. 
For every search of the records of the court, one dollar. 
For a certificate and seal, two dollars. 
For receiving, keeping, and paying money in pursuance of any 

statute or order of court, two per cent. on the amount so received, 
kept and paid. 

For an admission to tbe bar and certificate under seal, including 
filing of preliminary certificate and statements, twenty-five dollars. 

For preparing tbe record or a t ranscript tbereof for the printer, 
in all cases, including records presented witb petitions for cer· 
tiorari, indexing the same, supervising the printing and distribut
ing the printed copieS to the justices, the reporter, the law library, 
and the parties or tbeir counsel, fifteen cents per folio of each one 
hundred words; but where the necessary printed copies of the 
record as printed for the use of the court below are furnished, 
charges under this item will be limited· to any additions printed 
here under the clerk's supervision. 

For making a manuscript copy · of the recorel, when required 
under Rule 13, fifteen cents per folio of eacb one hundred words, 
but nothing in addition for supervising tbe printing. 

43 



44 

For preparing, on filing, for tbe printer, petitions for writs of 
certiorari, briefs, jurisdictional statements or motions when reo 
quired by tbe Rules, or at tbe request of counsel wben, in the 
opinion of tbe clerk, circumstances require, indexing the same, 
cbanging record references to conform to the pagination of th .. 
printed record, and supervising the printing, five dollars for each 
sucb petition, brief, jurisdictional statement or motion. Neitber 
the expense of printing nor the clerk's supervising fee shall be 
allowed as costs in the case. 

For a mandate or other process, ten dollars. 
For an order on petition for writ of certiorari, five dollars. 
For filing briefs, ten dollars for each party appearing. 
For every printed copy of any opinion of tbe court or any jUBtice 

thereof, certified under seal, two dollars. 
IT Is FURTHER Or.llERED that thiS order shall apply to all cases 

docketed on or after February 15, 1943, and to all admiasions to 
the bar on or after March 2, 1943. 

February 11, 1943. 
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SUPREME COURT OF THE UNITED STATES . 
OCTOBER TERM, 1942. 

ORDER. 

It is ordered that paragraph 1 of Rule 36 of the Rules of this 
Court be and the same hereby is amended by adding as the first 
sentence thereof the following : 

.. An appeal will be out of time unless, within the period fixed 
by statute, application for allowance is presented to the judge 
or justice who allows it. A prior timely application to another 
judge or justice does not extend the statutory period. See Matt01l 
Steamboat Co., Inc. v. Murphy, 319 U. S. -." 

June 7, 1943. 
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SUPREME COURlOF THE UNITED STATES 
OCTOBER TEBlIl, 1943. 

ORDER. 

I T Is ORDERED that Paragraph 2 of Rule 2 of the Rules of this 
Court be, and the same is hereby, amended to read as follows: 

• '2. Not less than two weeks in advance of application for ad
mission, each applicant shall file with the clerk (1) a certificate 
from the presiding judge or clerk of the proper court showing 
that he possesses the foregoing qualifications, (2) his personal 
statement, on the form approved by the court and furnished by 
the clerk, and (3) two letters or signed statements of members 
of the bar of this court, not related to the applicant, who are 
resident practitioners within the State, Territory, District, or 
Insular Possession (to which the application refers as provided 
in paragraph 1 of this rule) stating that the applicant is per
sonally known to them, that he possesses all the qualifications 
required for admission to the bar of this court, that they have 
examined his personal statement and that they affirm that his 
personal aud professional character and standing are good." 

June 5, 1944 . 
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SUPREME COURT OF THE UNITED STATES 

Oc-r<,8ER TERM , 1946 

ORm~R 

It is ordered that Rule 2 of the Rules of this COllrt be, and the 
same is hereby, amended by adding the following parsjlTsph: 

"6. An attorney, barrister, or advocate who is qualified to prac
tice in the highest court of any foreign state which extends R like 
privilege to members of the bar of this Court, may be specially 
admitted for purposes limited to a particular case. He shall not, 
however, be authorized to act as attorney of record. In the case of 
such applicants, the oath shall not be required and there shall be 
no fee. Such admissions shall be only on motion of a member of 
the bar of this Court, notice of which signed by such member and 
reciting all relevant facts shall be filed with the Clerk at least three 
days prior to the motion." 

Nuvember 18, 1946 . 
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SUPREME COURT OF THE'UNITED STATES 

OCTOBER TERM, 1947. 

ORDER. 

I t is ordered that Rule 33 of the Rules of this Court be, 
and it hereby is, amended to read as follows: 

"33 

REHEARING 

1. Of judgments or decisio713 other than those denying 
or granting certiorari. A petition for rehearing may be 
filed with the clerk, in term time or in vacation, when 
accompanied by proof of service on the adverse party, 
within fifteen days after judgment or decision , unless the 
time is shortened or enlarged by the court or a justice 
thereof. Such petition must be printed and forty copies 
thereof furnished. It must briefly and distinctly state 
ita grounds, and be supported by a certificate of counsel 
to the effect that it is presented in good faith and not for 
delay. A petition for rehearing is not subject to oral 
argument, and will not be granted, unless a justice who 
concurred in the judgment or decision desires it, and a 
majority of the court so determines. 

(a) A response, if printed and forty copies thereof 
furnished, accompanied by proof of service, may be filed 
with the clerk within ten days after service of petition, 
unless the time is shortened or enlarged by the court 
or a justice thereof. Such response is not required, and 
the court will not delay its action upon a petition for 
rehearing to await a response thereto, unless a response is 
requested by the court. 

2. Of orders on petitions for writs of certiorari. A 
petition for rehearing may be filed with the clerk in term 
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time or in vacation, subject to the requirements respect
ing time, service, printing and number of copies furnished 
118 provided in paragraph 1 of this rule. Any petition 
filed under this paragraph must briefly and distinctly 
state grounds which are confined to intervening circum
stances of substantial or controlling effect (e. g., Sanitary 
Refrigerator Co. v. Winter8, 280 U. S. 30, 34, footnote 1; 
Mas8ey v. United States, 291 U. S. 6(8) , or to other sub
stantial. grounds available to petitioner although not 
previously presented (e. g., Schriber-Schroth Co. v. Cleve
land Tru8t Co., 305 U. S. 47, SO). Such petition is not 
subject to oral argument. A petition for rehearing filed 
under this paragragb must be supported by a certificate 
of counsel to the effect that it is presented in good faith 
and not for delay, and counsel must also certify that the 
petition is restricted to the grounds above specified. 

(a) A response, if printed and forty copies thereof 
furnished, accompanied by proof of service, may be filed 
with the clerk within ten days after service of petition, 
unless the time is shortened or enlarged by the court 
or a justice thereof." . 

It is further ordered that the Rule as herein amended 
shall be applicable to al\ cases in which the action of the 
Court is taken after January 1, 1948. 

October 13, 1947. 
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SUPREME COURT OF THE UNITED STATES 
• OoroBER 1'EnI:, 1947. 

ORDER. 

IT Is ORoERED that Paragraph 2 of Rule 41 of the Rules of 
this Court be, and the same is hereby, amended to read as follows: 

"2. Within thirty days after the petition, brief, and record are 
• 

served (unless enlarged by the court or a justice thereof) the re-
spondent may file with the clerk forty printed copies of an oppos
ing brief, conforming to Rules 26 and 27. Upon the expiration 
of that period, or upon an express waiver of the right to file or 
the actual filing of such brief in a shorter time, the petition, 
briefs, and record shall be distributed by the clerk to the court 
for its consideration. (See Rule 38, par. 4 (a).)" 

May 17, 1948. 
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SUPREME COURT OF THE UNITED STATES 
OaroBER TEIw, 1947 . 

ORDER. 

IT Is ORDERED that Paragraph 3 of Rule 38 of the Rules of this 
Court be, and the same is hereby, amended to read as follows: 

"3. Notice of the filing of the petition, together with a copy 
of the petition, printed record, Rlld supporting brief shall be 
served by the petitioner on counsel for the respondent within ten 
days after the filing (unless eularged by the court or a justice 
thereof), and due proof of service shall be filed with the clerk. 
If the United States, or an officer or agency thereof, is respondent, 
the service of the petition, record, and brief shall be made on the 
Solicitor Geneml at Washington, D. C. Counsel for the respond
ent shall have thirty days (unless enlarged by the court or a justioe 
thereof), after notice, within which to file forty printed copies 
of an opposing brief, conforming to Rules 26 and 27. The brief 
must hear the name of a member of the bar of this court at the 
time of filing." 

May 17, 1948. 
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SUPREME COURT OF THE UNITED STATES 

OCTOBER 'i'ERM, 1948. 

ORDER. 

IT Is ORDERED that the Rules of this Court be amended 
by adding thereto Rule 38%, to read as follows : 

38% 

"STATE CRIMINAL CASES-TIME FOR TAKING 
APPEAL OR FILING PETITION FOR WRIT OF 
CERTIORARI. 

"An appeal taken, or petition for writ of certiorari 
filed , seeking review of a judgment of a state court of 
last resort tn a criminal case, shall be taken or filed within 
the ninety days prescribed in 28 United States Code, 
section 2101 (c), Approved June 25, 1948. 

"So far as applicable, the general considerations and 
provisions of Rules 36 and 38 will control in respect to 
an appeal taken or petition for writ of certiorari filed 
in a criminal case from a state court of last resort." 

November 15, 1948 . 
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APPENDIX TO RULES. 

ACT OF FEBRUARY 13, 1925. 
Chapter 229, 43 Stat. 936. 

(Amendmenta to May 22, 1939, included.) 

An Act To amend the Judicial Code, aDd to further define the jurunlletioD 
of the circuit courta of appeal. IlDd of the Supreme Court, and lor other 
purpo .... 

. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 128, 
129,237, 238, 239, and 240 of the Judicial Code as now existing be, 
and they are severally, amended and reenacted to read as follows: 

1 SEC. 128. (a) The circuit court of appeals shall have appellate 
jurisdiction to review by appeal final decisions-

Fint. In the district courts, in all cases save where a direct 
review of the decision may be had in the Supreme Court under 
section 238. 

Second. In the United States District Courts for Hawaii and for 
Puerto Rico, in all cases. 

Third. In the District Court for the District of Alaska, or any 
division thereof, and in the District Court of the Virgin Wands, in 
all cases; and in the United States District Court for the District 
of the Canal Zone in the cases and modes prescribed in sections 61 
and 62, title 7, Canal Zone Code (48 Stat. 1122). 

Fourth. In the Supreme Courts 0)' the Territory of Hawaii and 
of Puerto Rico. In all cases, civil or criminal, wherein the Con
stitution or a statute or treaty of the United States or any authority 
exercised thereunder is involved; in all other civil cases wherein the 
value in controversy, exclusive of interests and costs, exceeds $5,000, 
and in all habeas corpus proceedings. 

Fifth. In the United States Court for China, in all cases. 
(b) The circuit court of appeals shall also have appellate juris

diction-
• First. To review the interlocntory orders or decrees of the dis

trict courts, including tbe District Courts of Alaska, Hawaii, Vir
gin Islands and Canal Zone, which are specified in section 129. 

• Second. To review decisions of tbe district courts, under sec
tion 9 of the Railway Labor Act. 

(c) The circuit courts of appeal shall also bave an appellate 
and supervisory jurisdiction under sections 24 and 25 of the Bank
ruptcy Act of July .1, 1898, over all proceedings, controversies, and 
cases had or brougbt in the district courts under tbat Act or any 
of its amendments, and sball exercise tbe same in the manner pre-

t Amended, Act of JUDe 20; 1938, Chapter 526, 52 Stat. 779. 
2 Amended by see. 1, Act of April 11, 1928, Chapter 35(, 45 Stat. 422. 
I Amended by tee. 13(&), Ad ot Ma.y 20, 1926, Chapter 347, 44 Stat. 587. 
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seribed in those sections; and the jurisdiction of the Circuit Court 
of Appeals for the Ninth Circuit in this regard shall cover t~e 
courts of bankruptcy in Alaska and Hawaii, and that of the C,r
cuit Court of Appeals for the First Circuit shall cover the court of 
bankruptcy in Porto Rico. 

(d) The review under this section shall he in the following cir
cuit courts of appeal : The decisions of a district court of the 
United States within a State in the circuit court of appeals for the 
circuit embracing such State; those of the District Court of Alaska 
or any divisions thereof, the United States district court, and the 
Supreme Court of Hawaii, and the United States Court for China, 
m the Circuit Court of Appeals for the Ninth Circuit; those of the 
United States district court and the Supreme Court of Porto Rico 
in the Circuit Court of Appeals for the First Circuit; those of the 
District Court of the Virgin Islanda in the Circuit Court of Appeals 
for the Third Circuit; and those of the District Court of the Canal 
Zone in the Circuit Court of Appeals for the Fifth Circuit. 

(e) The circuit courts of appeal are further empowered to en
forc.e, set aside, or modify orders of the Federal Trade Commission, 
as provided in section 5 of ' Au Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,' 
approved September 26, 1914 ; and orders of the Interstate Com
merce Commission, the Federal Reserve Board, and the Federal 
Trade Commission, as provided in section 11 of 'An Act to sup
plement existing laws against unlawful restraints and monopolies, 
and for other purposes,' approved October 15, 1914. 

SEC. 129. Where, upon a hearing in a district court, or by a 
judge thereof in vacation, an injunction is granted, continued, 
modified, refused, or dissolved by an interlocutory order or decree, 
or an application to dissolve or modify an injunction is refused, or 
an interlocutory order or decree is made appointing a receiver, or 
refusing an order to wind up a pending receivership or to take the 
appropriate steps to accomplish the purposes thereof, such as direct
ing a sale or other disposal of property held thereunder, an appeal 
may he taken from such interlocutory order or decree to the circuit 
court of appeals; and sections 239 and 240 shall apply to such cases 
in the circuit courts of appeals as to other cases therein : Provided 
That the appeal to the circuit court of appeals must he applied fo; 
within thirty days from the entry of such order or decree, and shall 
take precedence in the appellate court; and the proceedings in 
other respects in the district court shall not be stayed during the 
pendency of such appeal uuless otherwise ordered by the court or 
the appellate court, or a judge thereof: Provided, however That 
the district court may, in its discretion, require an additionai bond 
as a condition of the appeal . 

'(a) In all cases where an appeal from a final decree in ad
miralty to the circuit court of appeals is allowed an appeal may 
also be taken to said court from an interlocutory decree in ad-

'Ae\ ot April 3, 1926, Obapter 102, .. Stat. 233. 



--_/ 

\ 

• 

•• 

3 

~ty determining the righta and liabilities of the parties : Pro· 
toided, That the same is taken within fifteen daYB after the entry of 
the decree: AM prOtlided furthtW', That -within twenty daYB after 
such entry the appellant shall give notice of the appeal to the ap
pellee or appellees; but the taking of such appeal shall not stay 
proceedings under the interlocutory decree unlesa otherwise ordered 
by the district court upon such terms as shall 8eem just. 

• (b) That when in any suit in equity for the infringement of 
letters patent for inventions, a decree is rendered which is final 
except for the ordering of an accounting, an appeal may be taken 
from such decree to the circuit court of appeals : PrOtJicUd, That 
sUch appeal be taken within thirty daYB from the entry of BUch 
decree or from the date of this act ; and the proceedings upon the 
accounting in the court below shall not be atayed unless so ordered 
by that court during the pendency of such appeal. 

SEC. 237. (a) A final judgment or decree in any suit in the 
highest court of a State in which a decision in the suit could be had, 
where is drawn in question the validity of a treaty or statute of the 
United States, and the decision is against ita validity; or where is 
drawn in question the validity of a statute of any State, on the 
ground of ita being repugnant to the Constitution, treaties, or laws 
of the United States, and the decision is in favor of ita validity, may 
be reviewed by the Supreme Court upon a writ of error. The writ 
.hall have the same etl'ect as if the judgment or deeree had been 
rendered or passed in a court of the United States, The SupremE 
Court may reverSe, modify, or affirm the judgment or decree of such 
State court, and may, in its discretion, award execution or remand 
the cause to the court from which it was removed by the writ. 

(b) It shall be competent for the Supreme Court, hy certiorari 
to require that there be certified to it feir review and determination, 
with the same power and authority and with like effect as if brought 
np by writ of error, any cause wherein a final judgment or decree 
has been rendered or passed by the highest court of a State in which 
a decision could be had where is drawn in question the validity of 
a treaty or statute o.f the United States, or where is drawn in ques
tion the validity of a statute of any State on the ground of its 
being repugnant to the Constitution, treaties, or laws of the United 
States ; or where any title, right, privilege, or immunity is specially 
Bet up or claimed by either party under the Constitution, or any 
treaty or statute of, or commission held or authority exercised 
under the United States ; and the power to review under this 
parag~aph may be exercised as well where the Federal claim is 
Bushined as where it is denied. Nothing in this paragraph shall 
be construed to limit or detract from the right to a review on a writ 
of error in a case where Buch a right is conferred by the preceding 
paragraph ; nor shall the fact that" review on a writ of error might 
be obtained under the preceding paragraph be an obstacle to grant
ing a review on certiorari under this paragraph. 

D Act of Febraury 28, 1921, Chapter 228, 44 Stat. 1261. 
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(e) II a writ of error be improvidently sought and allowed 
under this section in a case wbere the proper mode of invoking a 
review is by a petition for certiorari, tbis alone shall Mt be a 
ground for dismissal ; but the papers whereoll the writ of error 
waa allowed shall be regarded and acted on as a petition for cer
tiorari and as if duly presented to the Supreme Court at thc time 
they were presented to the court or judge by whom the writ of error 
was allowed: Provided, That whel'e in such a case there appears to 
be no reasonable ground for granting a petition for certiorari it 
shall be competent for the Supreme Court to adjudge to the re
spondent reasonable damages for his delay, and single or double 
costs, as provided in section 1010 of the Revised Statutes. 

SEC. 238. A direct review by the Supreme Court of an inter
locutory or final judgment or deeree of a district court may be had 
where it is so provided in the following Acts or parts of Acts, and 
not otherwise: 

(1) Section 2 of the Act of February 11, 1903, 'to expedite the 
hearing and determination' of certain suits br<lught by the United 
States under the antitrust or interstate commerce laws, and 80 
forth . 

(2) The Act of March 2, 1907, 'providing for writs of error 
in certain instances in criminal eases' where the decision of the 
district court is adverse to the United States. 

(3) An Act restricting the issuance of interlocutory injunctions 
to suspend the enforcement of the statute of a State or of an order 
made by an administrath'e board or commission created by and 
acting under the statute of a State, approved March 4, 1913, which 
Act is hereby amended by adding at the end thereof, 'The require
ment respecting the presence of three judges shall also apply to the 
final hearing in such suit in' the district court; and a direct appeal 
to the Supreme Court may be taken from a final deeree granting 
or denying a permanent injunction in such suit.' 

(4) So much of 'An Act making appropriations to supply 
urgent deficiencies in appropriations for the fiscal year 1913, and 
for other purposes,' approved October 22, 1913, as relates to the 
review of interlocutory and final judgments and decrees in suits 
to enforce, suspend. or set aside orders of the Interstate Commerce 
Commission other than for the payment of money. 

(5) Section 316 af 'An Act to regulate interstate and foreign 
commerce in livestock, livestock products, dairy products, poultry, 
poultry products, and eggs, and for other purposes' approved 
August 15, 1921. 

SEC. 239. In any case, civil or criminal, in a circuit court of 
appeals, or in the Court of Appeals of the District of Columbia, the 
court at any time may certify to the Supreme Court of the United 
Stat ... any questions or propositions of law concerning which in
structions are desired for the proper decision of the cause; and 
thereupon the Supreme Court moy either give binding instructions 
on the qu ... tions and propositions certmed or may require that the 
entire record in the cause be sent up for its consideration, and there-
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upon shall decide the whole matter in controversy in the same 
manner as if it had been brought there by writ of error or appeal. 

SEC. 240. (a) In any case, civil or criminal, in a circuit court of 
appeaIa, or in the Court of Appeals of the District of Columbia, it 
shall be competent for the Supreme Court of the United States 
upon the petition of any party thereto, whether Government 0; 
other litigant, to require by certiorari, either before or after a 
judgment or decree by such lower court, that tbe cause be certified 
to tbe Supreme Court for determination by it with the same power 
and authori ty, and witb like effect, as if the cause had been brought 
.there by unrestricted writ of error or appeal. 

(b) Any case in a circuit court of appeaIa where is drawn in 
question the validity of a statute of any State, on the ground of its 
being repugnant to the Constitution, treaties, or laws of the United 
States, and the decision is against its validity, may, at the election 
of the party relying on such State statute, be taken to the Supreme 
Court for review on writ of error or appeal ; but in that event a 
review on certiorari shall not be allowed at the instance of such 
party, and the review on such writ of error or appeal shall be 
restricted to an examination and decision of the Federal questions 
presented in the case. 

(c) No judgment or decree of a circuit court o·f appeals or of 
the Court of Appeals of the District of Columbia shall be subject to 
review by the Snpreme Court otberwise than as provided in this 
section. 

I SEC. 2. That cases in a circuit court of appeals under section 
9 of the Railway Labor Act; under section 5 of "An Act to create 
a Federal Trade Commission, to defme its powers and duties, and 
for other purposes," approved September 26,1914; and under sec· 
tion 11 of "An Act to supplement existing laws against unlawful 
restraints and monopolie8, and for other purposes," approved 
October 15. 1914, are included among the cases to which sections 
239 and 240 of the Judicial Code shall apply. 

SEC. 3. (a) That in any case in thc Court of Claims, including 
those begun under section 180 of the Judicial Code, that court at 
any time may certify to the Supreme Court any definite and dis· 
tinct questions of law concerning which instructions are desired for 
the proper disposition of the cause; and thereupon the Supreme 
Court may give appropriate instructions on the questions certified 
and transmit the same to the Court of Claims for its guidance in the 
further progress of the cause. 

T (b) In any case in the Court of Claims, including those begun 
under section 180 of the Judicial Code, it shall be competent for the 
Supreme Cour t , upon the petition of either party, whethcr Govern· 
ment or claimant, to require, by certiorari, that the CA use be certi 
fied to it for review and determinatioll of an errors a..c;;siflllE"d, with 
the same power and authority, and with like effect, as if the canse 

I Amended by .ee. 13(b) 01 Aet of May 20, 1926, Chapter 347. 44 Stat. 587. 
1 Amended by Act of May 22, 1939, Chapter 140, 53 Stat. part 2, 752. 



• 

8 

had been brought there by appeal. In. such ev~nt, the C?urt of 
Claims shall include in the papers certified by It the findlDgs of 
fact, the conclusions of law, llnd the judgment or decree, aa well aa 
such other parts of the record as are material to the errors assIgned, 
to be settled by the Court. 

The Court of Claims shall promulgate rules to govern the prepara
tion of such record in accordance with the provisions of this section. 

In such cases the Supreme Court shall have authority to re
view, in addition to other questions of law, errors assigned to t he 
effect that there is a lack of substsntial evidence to sustain a finding 
of fact; that an ultimate finding or findings are not sustained by the 
findings of evidentiary or primary facts; or tbat there is a failure 
to make any finding of fact on a material issue. 

(e) All judgments and decrees of the Court of Claims shall be 
subject to review by the Supreme Court as provided in this section, 
and not otherwise. 

SEC. 4. That in cases in the district courts wherein they exercise 
concurrent jurisdiction with the Court of Claims or adjudicate 
claims against the United States the judgments shall be subject to 
review in the circuit courts of appeals like other judgments of the 
district courts; and sections 239 and 240 of the Judicial Code shall 
apply to such cases in the circuit courts of appeals aa to other cases 
therein. 

SEC. 5. That the Court of Appeals of the District of Columbia 
shall have the same appellate and supervisory jurisdiction over pro
ceedings, controversies, and cases in bankruptcy in the District of 
Columbia that a circuit court of appeals has over such proceedings, 
controversies, and caaea within its circuit, and shall exercise that 
jurisdiction in the same manner as a circuit court of appeals is 
required to exercise it. 

8 SEC. 6. (a ) In a proceeding in habeas corpus in a district court, 
or before a district judge or a circuit judge, the final order shall be 
subject to review, on appeal, by the circuit cou.rt of appeals of the 
circuit wherein the proceeding is had: Provided, however, That 
there shall be no right of appeal from su.ch order in any habeas 
corpus proceeding to test the validity of a warrant of removal issued 
pursuant to the provisions of section 1014 of the Revised Statutes 
(U. S. C., title 18, sec. 591 ) or the detention pending removal pro
ceedings. A circuit judge shall have the same power to grant 
writs of habeas corpus within his circuit that a district judge has 
within his district. The order of the circuit judge shall be entered 
in the records of the district court of the district wherein the re
straint complained of is had. 

(b) In such a proceedin~ in the District Court of the United 
Sta tes for the District of Columhia, or before a justice thereof, the 
final order shall be subject to review on appeal, hy the United 
States Court of Appeals for the District of Columbia : p,.ovided, 
ht>loever . That there shall be no right of appeal from such order in 

8 Alnt'nd('cl , Ad of June 29 , 1938, Chnl'ter 806, 52 Stut. 1232 . 
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&DY habeas corp1l8 proceeding to test the validity of a warrant of 
removal issued pursuant to the provisions of section 1014 of the 
Revised Statutes (U. S. C., title 18, sec. 591) or the detention pend
ing removal proceedings. 

(c) Sections 239 JUld 240 of the Judicial Code shall apply to 
habeas corpus cases in the circuit courts of appeals and in the Court 
of Appeals of the Pistrict of Columbia as to other cases therein. 

(d) The provisions of sections 765 and 766 of the Revised Stat
utes, and the provisions of an Act entitled .. An Act restricting in 
certain cases the right of appeal to the Supreme Court in habeas 
corpus proceedings," approved March 10, 1908, ahall apply to ap
pellate proceedings under this section as they have heretofore ap
plied to direct appeals to the Supreme Court. 

SEQ. 7. That in any case in the Supreme Court of the Philippine 
Islands wherein the Constitution, or any statute or treaty of the 
United States is involved, or wherein the value in controversy ex
ceeds $25,000, or wherein the title Or poesession of real estate ex
ceeding in value the sum of $25,000 is involved or brought in ques
tion, it shall be competent for the Supreme Court of the United 
States, upon the petition of a party aggrieved by the final judgment 
or decree, to require, by certiorari, that the cause be certified to it 
for review and determination with the same power and authority, 
and with like effect, a.s if the caus~ had been brought before it on 
writ of error or appeal ; and, except a.s provided in this section, the 
judgments and decrees of the Supreme Court of the Philippine 
Islands ahall not be subject to appellate review. 

SEC. 8. (a ) That no writ of error, appeal, or writ of certiorari, 
intended to bring any judgment or decree before the Supreme Court 
for review shall be allowed or entertained unless application therefor 
be duly made within three months after the entry of such judgment 
or decree, excepting that writs of certiorari to the Supreme Court of 
the Philippine Islands may be granted where application therefor is 
made within six months : Provided, That for good cause shown either 
of such periods for applying for a writ of certiorari may be ex
tended not exceeding sixty days by a justice of the Supreme Court. 

(b) Where an application for a writ of certiorari is made with 
the purpose of securing a removal of the ca.se to the Supreme Court 
from a circuit court of appeals or the Court of Appeals of the 
District of Columbia before the court wherein the same is pending 
has given a judgment or decree the application may be made at any 
time prior to the hearing and submission in that court. 

(c) No writ of error or appeal intended to bring any judgment 
• or decree before a circuit court of appeals for review shall be 

allowed unless application therefor be duly made within three 
months after -the entry of such judgm.ent or decree. 

(d ) In any case in which the final judgment or decree of any 
court is subject to review by the Supreme Court on writ of cer
tiorari, the execution and enforcement of such judgment or decree 
may be stayed for a reasonable time to enable the party aggrieved 



8 

to apply for and to obtain a writ of certiorari from the Supreme 
Court. The stay may be granted by a judge of the court rendering 
the judgment or decree or by a justice of the Supreme Court, and 
may be conditioned on the giving of good and sufficient security, to 
be approved by such judge or justice, that if the aggrieved party 
fails to make application for such 'Writ within the period allotted 
therefor. or fails to obtain an order granting his application, 01' 

fails to make his plea good in the Supreme Court, he shaH answer 
for aH damages and costs which the other party may sustain by 
reason of the stay. 

SEC. 9. That in any case where the power to review, whether in 
the circuit courts of appeals or in the Supreme Court, depends upon 
the amount or ,'alue in controversy, such amount or value, if not 
otherwise satisfactorily disclosed upon the record may be shown 
and ascertained by the oath of a party to the cause or by other 
competent evidence. 

SEC. 10. That no court having power to review a judgment or 
decree of another shaH dismiss a writ of error solely because an 
appeal should have been taken, or dismiss an appeal solely because 
a w!'it of error should have been sued out; but where such error 
occurs the same shall be disregarded and the court shaH proceed as 
if in that regard its power to review were properly invoked. 

SEC. 11. (a) That where, during the pendency of an action, suit, 
or other proceeding brought by or against an officer of the United 
States, or of the District of Columbia. or the Canal Zone, or of a 
Territory or an insular possession of the United States, or of a 
county, city, or other governmental agency of such Territory or 
insular possession, and relating to the present or future discharge 
of his official duties, such officer dies, resigns, Or otherwise ceases to 
hold such office, it shall be competent for the court wherein the 
action, suit, or proceeding is pending, whether the court he one of 
first instance or an appellate tribunal, to permit the cause to be 
continued and maintained by or against the successor in office of 
such officer, if within six months after bis death or separation from 
the office it be satisfactorily shown to the court that there is a 
substantial need for so continuing and maintaining the cause and 
obtaining an adjudication of the questions involved. 

(b) Similar proceedings may be had and taken where an action, 
suit, or proceeding brought by or against an officer of a State, or 
of a county, city, or other governmental agency of a State, is pend· 
ing in a court of the United States at the time of the officer's death 
or separation from the office. 

(c) Before a substitution under this section is made, the party 
or officer to be affected, unless expressly consenting thereto, must be 
given reasonable notice of the application therefor and ~ccorded 
an opportunity to present any objection which he may have. 

SEC. 12. That no district court shall have jurisdiction of any 
action or suit by or against any corporation upon the ground that 
it was incorporated by or under an Act of Congress: Pr01Jwed, That 
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this section shall not apply to any suit, action, or proceeding brought 
by Or against a corporation incorporated by or under an Act of 
Congress wherein the Government of the United States is the owne" 
of more than one-half of its capital stock. 

SEC.· 13. That the following statutes and parts of statutes be, and 
they are, repealed: 

Sections 130, 131, 133, 134, 181, 182, 236, 241, 242, 243, 244, 245, 
246, 247, 248, 249; 250, 251, and 252 of the Judicial Code. 

Sections 2, 4 and 5 of "An Act to amend an Act entitled' An 
'Act to codify, revise, and amend the laws relating to the judiciary, ' 
approved March 3, 1911," approved January 28, 1915. 

Sections 2, 3, 4, 5, and ~ of .. An Act to amend the Judicial Code, 
to fix the time when the annual term of the Supreme Court shall 
commence, and further to define tbe jurisdiction of that court," 
approved September 6, 1~16. 

Section 27 of "An Act to declare the purpose of the people of 
the United States as to the future political status of tbe people of 
the Philippine Islands, and to provide a more autonomous govern
ment for those islands," approved August 29, 1916. 

So much of sections 4, 9, and 10 of "An Act to provide for the 
bringing of suits against the Government of the United States," 
approved Marcb 3, 1887, as provides for a review by tbe Supreme 
Court on writ of error or appeal in tbe cases therein named. 

So mucb of " An Act restricting in certain cases tbe right of ap
peal to the Supreme Court in babeas corpus proceedings," approved 
Marcb 10, 1908, as permits a direct appeal to tbe Supreme Court. 

So much of sections 24 and 25 of the Bankruptcy Act of July I , 
1898, as regulates the mode of review by the Supreme Court in the 
proceedings, controversies, and cases therein Darned. 

So much of .. An Act to provide a civil government for Porto 
Rico, and for other purposes," approved March 2, 1917, as permits 
a direct review by tbe Supreme Court of cases in the courts in 
Porto Rico. 

So much of the Hawaiian Organic Act, as amended by the Aet 
'of July 9,1921, as permits a direct review by the Supreme Court of 
cases in the courts in Hawaii. 

So much of section 9 of t.he Act of August 24, 1912, relating to 
the government of the Canal Zone as designates the cases in which, 
and the conrts by which, the judgments and decree. of the district 
court of the Canal Zone may be reviewed. 

Sections 763 and 764 of the Revised Statutes. 
An Act entitled "An Act amending section 764 of the Revised 

Statutes," approved March 3, 1885. 
An Act entitled .. An Act to prevent the abatement of certain 

actions," approved February 8, 1899. 
An Act entitled" An Act to amend section 237 of the Judicial 

Code," approved February 17, 1922. 
An Act entitled "An Act to amend the Judicial Code in refer

ence to appeals and writs of error," approved September 14, 1922. 
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All other Acts and parta of Acts in so far as they are embraced 
within and superseded by this Act or are inconsistent therewith. 

SEC. 14. That this Act shall take effect three months alter ita 
approval ; but it shall not affect cases then pending in the Supreme 
Court, nor shall it affect the right to a review, or the mode or time 
for exercising the same, as respects any judgment or decree entered 
prior to the date when it takes effect.. 

Approved, February 13, 1925. 

AOT OF JANUARY 31, 1928. 
Chapter 14, 45 Stat. 54. 

An Aet In referenee to writs of error 

Be it enacted by the SenlXle and House of Representatives of the 
U .. ited States of America in Congress Assembled, That the writ of 
error in cases, civil and criminal, is abolished. All relief which 
heretofore could be obtained by writ of error shall hereafter be 
obtainable by appeal. 

SEC. 2. That in all cases where an appeal may be taken 8S of right 
it sball be taken by serving upon tbe adverse party or hi. attorney 
of record, and by filing in the office of the clerk with whom the 
order appealed from is entered, a written notice to the effect that the 
appellant appeals from the judgment or order or from a specified 
part tbereof. No petition of appeal or allowance of an appeal shall 
be required : Provided, however, That tbe review of judgment... of 
State courts of last resort sball be petitioned for and allowed in 
the same fonn as now provided by law for writs of error to sucb 
courts. 

ACT OF APRIL 26, 1928. 
Chapter 440, 45 Stat. 466. 

An Act To amend section 2 of an Act entitled II An Act in reference to write 
of error." approved January 31, 1928, Pub lie, Numbered 10, Seventieth Con
gress. 

B e it enacled by the SeM.te and Ho,tSe of Representatives of the 
United States of America in Congress a~sembled, That seotion 2 of 
an Act entitled II An Act in reference to writs of error," approved 
January 31, 1928, Public, Numbered 10, Seventieth Congress, be, 
and it is hereby, amended to read as follows: 

"SEC. 2. The statutes regulating the right to a writ of error, 
defining the relief which may be had thereon, and prescribing the 
mode of cxereising that right and of invoking sucb relief, including 
the provisions relating to co.,ts, supersedeas, and mandate, shall be 
applicable to the appeal which the preceding section substitutes for 
8 writ of error. II 
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ACT OF AUGUST 24, 1937. 
Chapter 754, 50 Stat. 751. 

AD. Aet To proTide lor iDtenention by the United States, direct appeal. to 
the Supreme Court of the United 814tee, and regulation ot the iuuanee of in
jWU:tiODl, in eertain eases iD:rohing the conatitutioDAlity ot Acta of Congreu, 
ud lor other purpoeee. 

Be it eMCted by the Senate and House of Representatives of the 
United States of America in Congress assembled That whenever the 
~onstituti?nality of any Act of Congress affecting the public interest 
IS drawn ill question in any court of the United States in any suit 
or proceeding to which the United States, or any agency thereof, 
or any officer or employee thereof, aa such officer or employee, is 
not a party, the court having jurisdiction of the suit or proceeding 
shall certify such fact to the Attorney General. In any such case 
the court shall permit the United States to intervene and become a 
party for presentation of evidence (if evidence is otherwise receiv
able in such suit or proceeding) and argument upon the question 
of the constitutionality of such Act. In any such suit or proceeding 
the United States shall, subject to the applicable provisions of law, 
have all the rights of a party and the liabilities of a party as ' to 
court costa to the extent necessary for a proper presentation of the 
facta and law relating to the constitutionality of such Act. 

SEC. 2. In any suit or proceeding in any court of the United 
States to which the United States, or any agency thereof, or any 
officer or employee thereof, as such officer or employee, is a party, or 
in which the United States has intervened and become a party, and 
in which the decision is against the constitutionality of any Act of 
Congress, an appeal may be taken directly to the Supreme Court of 
the United States by the · United States or any other party to such 
suit or proceeding upon application therefor or notice thereof within 
thirty days after the entry of a final or interlocutory judgment, 
decree, or order; and in the event that any such appeal is taken, 
any appeal or cross·appeal by any party to the suit or proceeding 
taken previoll8ly, or taken within sixty days after notice of an 
appeal under this section, shall also be or be treated as taken 
directly to the Snpreme Court of the United States. In the event 
that an appeal is taken under this section, the record shall be made 
up and the case docketed in the Supreme Court of the United States 
within sixty days from the time such appeal is allowed, under such 
rules as may be prescribed by the proper courts. Appeals under this 
section shall be heard by the Supreme Court of the United States 
at the earliest possible time and shall take precedence over all other 
matters not of a like character. This section shall not be construed 
to be in derogation of any right of direct appeal to the Supreme 
Court of the United Stat ... under existing provisions of law. 

SEC. 3. No interlocutory or permanent injunction suspending or 
restraining the enforcement, operatio::!, or execution of, or setting 
aside, in whole or in part, any Act of Congress upon the ground that 
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such Act or any part thereof is repugnant to the COIllltitution of the 
United States shall be issued or granted by any district court of the 
United States, or by any judge thereof, or by any circuit judge act
ing as district judge, unless the application for the same ahaII be 
presented to a circuit or district judge, and shall be heard and deter
mined by tbree judges, of whom at least one shan be a circuit judge. 
When any such application is presented to " judge, he shall imme
diately request the senior circuit judge (or in his abeence, the pre
siding circuit judge) of the circuit in whlch such district court is 
located to designate two other judges to participate in hearing and 
determining such application. It shall be the duty of the senior cir
cuit judge or the presiding circuit judge, as the case may be, to des
ignate immediately two other judges frol\) such circuit for such pur
pose, and it shall be the duty of the judges so designated to partici
pate in such hearing and determination. Such application shall not 
be heard or determined before at least five days' notice of the hear
ing has been .given to the Attorney General and to such other persons 
as may be defendant. in the suit: Provided, That if of opinion that 
irreparable loss or damage would result to the petitioner unless a 
temporary restraining order is granted, the judge to whom the ap
plication is made may grant such temporary restraining order at 
any time before the hearing and determination of the application, 
but such temporary restraining order shall remain in force only 
until such hearing and determination upon notice as aforesaid, and 
such temporary restraining order shall contain a specific finding, 
based upon evidence submitted to the court making the order and 
identified by reference thereto, that such irreparable loss or damage 
would result to the petitioner and specifying the nature of the loss 
or damage. The sai.d court may, at the time of hearing such appli
cation, upon a like finding, continue the temporary stay or suspen
s ion, in whole or in l'art, until decision upon the application. Thc 
hearing upon any such application for an interlocutory or per
manent injunction shall he given precedence and shall be in every 
way expedited and be assigned for a hearing at the earliest practi
cable day. An appeal may be taken directly to the Supreme Court 
of the United States upon application tberefor or notice thereof 
within thirty days after the entry of the order, decree, or judgment 
granting or denying, after notice and hearing, an interlocutory or 
permanent injunction in such case. In the event that an appeal is 
taken under this section, the record shall be made up and the case 
docketed in the Supreme Court of the United States within sixty 
days from the time such appeal is allowed, under such rules as may 
be prescribed by the proper courts. Appeals under this section 
shan be heard by the Supreme Court of the United States at the 
earliest possible times and shall take precedence over all other mat
ters not of a like character. This section shall not be construed to 
be in derogation of any right of direct appeal to the Supreme Court 
of the United States under existing provisions of law. 

SEC. 4. Section 13 of the Judicial Code, as amended (U . .8. C., 
1934 edition, title 28, sec. 17 ), is hereby amended to read as follows : 



18 

. .. SEC. 13. Whenever any district judge by reason of any disabil
Ity .or a~ence from hls district or the accumulation or urgency of 
busmess IS unable to perform speedily the work of his district, the 
senior ch·cnit. judge of that circnit, or, in his absence, the circuit 
justice 'thereof, shall designate and assign any district judge of any 
district court within the same judicial circuit to act as district judge 
in such district and to discharge all the judicial duties of a judge 
thereof for such time as the business of the said district court may 
r equire. Whenever it is found impracticable to designate and 
assign another di.~trict judge within the same judicial circuit as 
above provided and a certificate of the needs of any such district 
is presented by said senior circuit judge or said circuit justice to the 
Chief Justice of the United States, he, or in hls absence the senior 
associate justice, shall designate and assign a district judge of an 
adjoining judicial circuit if practicable, or if not practicable, then 
of any judicial circuit, to perform the duties of district judge and 
hold a district court in any such district as above provided: Pro
vided, however, That before any such designation or assignment is 
made the senior circuit judge of the circuit from which the desig
nated or assigned judge is to be taken shall consent thereto. All des
ignations and assignments made hereunder shall be filed in the office 
of the clerk and entered on the minutes of both the court from and 
'to which a judge is designated and assigned, as well as on the 
minutes of the Supreme Court of tbe United 'States, to the clerk of 
wbicb both of sucb otber clerks sball immediately report tbe fact 
and period of assignment ... 

SEC. 5. As used in tbis Act, the term .. court of tbe United 
States " means tbe courts of record of Alaska, Hawaii, and Puerto 
Rico, tbe United States Customs Court, tbe United States Court of 
Customs and Patent Appeals, tbe Court of Claims, any district 
court of tbe United States, any circuit court of appeals, and tbe 
Supreme Court of tlie United States; the term .. district court of tbe 
United States" includes the District Court of tbe United States for 
the District of Columbia ; the term .. circuit court of appeals" in
cludes the United States Court of Appeals for the District of Co
lumbia' tbe term "circuit" includes tbe District of Columbia ; the 
term "~enior circuit judge" includes the Chief Justice of the United 
States Court of Appeals for the District of Columbia; and the term 
f( judge" includes justice. 

Approved August 24, 1937. 
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