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RULES

OF THE

SUPREME COURT OF THE UNITED STATES.

No. 1.
CLERK.

The clerk of this court shall reside and keep the oftice
at the seat of the national government, and he shall not
practice either as an attorney or counsellor in this court
or any other court while he shall continue to be clerk of
this court.

The clerk shall not permit any original record or paper
to be taken from the court-room, or from the office, with-
out an order from the court.

No. 2.
ATTORNEYS.

[t shall be requisite to the admission of attorneys or
counsellors to practice in this court, that they shall have
been such for three years past in the supreme courts of
the States to which they respectively belong, and that
their private and professional character shall appear to
be fair,

They shall respectively take and subseribe the following
oath or affirmation, viz:

I, , do solemnly swear, (or affirm, as the case
may be,) that I will demean myself, as an attorney and
counsellor of this court, uprightly, and according to law;
and that I will support the Constitution of the United

States,
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No 3.
PRACTICE.

This court consider the practice of the courts of King’s
Bench, and of Chancery, m England, as affording out
lines for the practice of this court; and they will, from
time to time, make such alterations therem as cireum
stances may rende1r necessary.

No. 4.
BILL OF EXCEPTIONS.

Herealfter the judges of the arcut and distriet courts
shall not allow any bill of exceptions, which shall con
tamn the charge of the court at large to the jury m tnals
at common law, upon any general exeeption to the whole
of such charge. But the party excepting shall be required
to state distinetly the several matters of law m such
charge to which he excepts; and such matteis of law,
and those only, shall be inserted in the nll of exeeptions,
and allow ed by the court.
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No. 5.
PROCESS.

All process of this court shall be in the name of the
President of the Umited States.

‘When process at common law, or in equity, shall 1ssue
against a State, the same shall be served on the governor,
or chief executive magistrate, and attorney general, of
such State.

Process of subpeena, 1ssuing out of this court, in any
smit in equity, shall be served on the defendant sixty days
before the return day of the said process; and if the
defendant, on such service of the subpena, shall not appear
at the return day contamned theremn, the complainant shall
be at liberty to proceed ex parte.

No. 6.

MOTIONS.

All motions hereafter made to the court shall be reduced
to writing, and shall contain a brief statement of the facts
and ohjects of the motion.
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No. 7.

LAW LIBRARY.

1. During the session of the court, any gentleman of
the bar having a cause on the docket, and wishing to use
any book or books 1n the law hbrary, shall be at hiberty,
upon apphecation to the clerk of the court, to receive an
order to take the same (not exceeding at any one time
three) from the Iibrary, he being thereby responsible for
the due return of the same within a reasonable time, or
when required by the clerh. And 1t shall be the duty of
the clerk to keep, mn a book for that purpose, a record of
all books so delnered, which are to be charged against
the party recelving the same. And 1n case the same shall
not be so returned, the party recerving the same shall
be responsible for, and forfeit and pay twice the value
thereof; as also one dollar per day tor each day’s detention
beyond the linmted time.

CONFERENCE ROOVM.

2. The clerk shall take chargeof the books ot the court,
together with such of the duplicate law books as Con
gress may direct to be transferred to the court, and
arrange them in the conference room, which he shall have
fitted up 1n a proper mannei; and he shall not permit
such books to be taken therefrom, by any one, except the
judges of the court.

‘(f
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OF THE UNITED STATES.

Ne. 8,

RETURN TO WRIT OF ERROR.

1. The clerk of the court to which any wrnit of error
shall be directed may make return of the same, by trans-
mitting a true copy of the record, and of all proceedings
i the cause, under his hand and the seal of the court.

2. No cause will hereafter be heard until a complete
record, containing 1n 1tself, without references aliunde, all
the papers, exhibits, depositions, and other proceedings
which are necessary to the hearing in this court, shall be
filed.

3. Wheneyer 1t shall be necessary or proper,in the opm-
1on of the presiding judge 1 any ciremit court, or distriet
court exercising ciremit court junsdiction, that original
papers of any kind should be inspected in this court,
upon appeal or writ of error, such presiding judge may
make such rule or order for the safe keeping, transport-
g, and return of such orgmal papers as to him may
seem proper; and this court will receive and consider such
origmal papers 1 connection with the transeript of the
proceedings,
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NO- 90
DOCKETING CASES

1. In all cases where a writ of error o1 an appeal shall
be brought to this court fiom any judgment or decree
rendered thirty days before the commencement of the
term, 1t shall be the duty of the plamntaff in error o1
appellant, as the case may be, to docket the cause and
file the record thereof with the clerk of this court within
the first six days of the term; and if the writ of error o1
appeal shall be brought from a judgment or decree ren
dered less than thirty days before the commencement of
the term, 1t shall be the duty of the plammtiff i error or
appellant to docket the cause, and file the record thereof
with the clerk of this court within the first thirty days
of the term; and if the plammtiff m error or appellant
shall fail to comply with tlus rule, the defendant i erro
or appellee may have the case docketed and dismissed,
upon producing a certificate from the clerk of the court
wherein the judgment or decree was rendered, stating the
cause, and cerfifying that such wnt of error or appeal has
been duly sued out and allowed. And 1n no case shall the
plaintiff in error or appellant be entitled to docket the
cause and file the record after the same shall have been
docketed and dismissed under this rule, unless by orde1
of the court.

2. But the defendant i eiror or appellee may, at his
option, docket the cause, and file a copy of the record with
the clerk of the court; and if the case 18 docketed, and a
copy of the record filed with the clerk of this court by the
plamtiff oo appellant, within the periods of time above
lhmited and preseribed by this rule, or by the defendant
i error or appellee at any time thereafter during the
term, the case shall stand for argument at the term.

J. In all cases where the period of tharty days 1= men




OF THE UNITED STATES. 11

tioned in this rule, it shall be extended to sixty days in
writs of error and appeals from California, Oregon, Wash-
ington, New Mexico, Utah, and Nevada.

No. 10.
SECURITY FOR COSTS.

1. In all cases the clerk shall take of the party a bond,
with competent surety to secure his fees, in the penalty of
two hundred dollars; or a deposit of that amount to he
placed in bank subject to his draft.

PRINTING RECORDS.,

2. In all cases, the clerk shall have fifteen copies of the
records printed for the court, and the costs of printing
shall be charged to the government in the expenses of the
court, ¢

3. The clerk shall furnish copies for the printer, shall
supervise the printing, and shall take care of and distribute
the printed copies to the judges, the reporter, and the
parties, from time to time, as required.

4. In each case the c¢lerk shall charge the parties the
legal fees for but the one manuseript copy in that case.

5. In all cases the clerk shall deliver a copy of the
printed record to each party ; and in eases of dismission,
reversal, or affirmance with costs, the fees for the said
manuscript copy of the record. shall be taxed against the
party against whom costs are given, and which charge
includes the charge for the eopy furnished him.

6. In cases of dismission for want of jurisdiction, each
party shall be charged with one-half the legal fees for a

copy.
 ATTACHMENT FOR COSTS.

7. Upon the clerk of this court producing satisfactory
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evidence, by affidavit, or the acknowledgment of the par
ties o1 their sureties, of having served a copy of the bill
of fees due by them, respectively, m this court, on such
parties or their sureties, an attachment shall 1ssue against
such parties or sureties, 1especti ely, to compel payment
of the sad fees

No. 11.
''RANSLATIONS

W henever any record, transmitted to this comrt upon
a wnit of error o1 appeal, shall contain any document,
paper, testimony, or other proceeding 1 a foreign lan
gnage, and the record does not also contain a translation
of such document, paper, testimony, or other proceeding,
made under the authority of the inferior court, or admit
ted to be coriect, the record shall not be printed, but the
case shall be reported to this court by the clerk, and the
court will thereupon remand 1t to the inferior court in
order that a translation may be there supphed and 1
serted i the record.
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No. 12.

EVIDENCE.

1. In all cases where further proof 1s ordered by the
court, the depositions which shall be taken shall be by a
commission to be 1ssued from this court, or from any cir
cuit court of the Umted States.

2. In all cases of admiralty and martime jurisdiction,
where new evidence shall be admissible 1n this court, the
evidence by testimony of witnesses shall be taken under
a commission to be 1ssued from this court, or from any
circuit court of the Umited States, under the direction of
any judge thereof; and no sueh commission shall 1ssue
but upon mterrogatories to be filed by the party apply
ing for the commission, and notice to the opposite party
or his agent or attorney, accompanied with a copy of the
interrogatories so filed, to file eross-interrogatories within
twenty days from the service of such notice: Provided,
however, That nothing 1n this rule shall prevent any party
from giving oral testimony i open court in cases where,
by law, 1t 18 admissible.

No. 13.

DEEDS, ETC., NOT OBJECTED TO, ETC., ADMITTED, ETC.

In all cases of equity and admiralty jurisdiction heard
in this court, no objection shall hereafter be allowed to be
taken to the admissibility of any deposition, deed, grant,
or other exhibit found in the record as evidence, unless
objection was taken thereto in the court below and entered
of record; but the same shall otherwise be deemed to

have been admitted by consent.
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No. 14.
CERTIORARI.

No certiorare for dunminution of the 1ecord shall be here
after awarded 1n any cause, unless a motion therefor shall
be made 1in writing, and the facts on which the same 1s
founded shall, 1f not admitted by the other party, be vern
fied by affidavit. And all motions for such certiorar: shall
be made at the first term ot the entry of the cause ; other
wise the same shall not be granted, unless upon special
cause shown to the court accounting satisfactorily for the
delay.
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No. 15.

DEATH OF A PARTY.

1. Whenever, pending a wnt of error or appeal 1n this
court, either party shall die, the proper representatives
1n the personalty or realty of the deceased party,accord-
ing to the nature of the case, may voluntarly come in and
be admitted parties to the suit, and thereupon the cause
shall be heard and determined as in other cases; and if
such representatives shall not voluntarily become parties,
then the other party may suggest the death on the record,
and thereupon, on motion, obtain an order, that unless
such representatives shall become parties within the first
ten days of the ensuing term, the party moving for such
order, if defendant 1 error, shall be entitled to have the
writ of error or appeal dismissed; and if the party so
moving shall be plamntiff in error, he shall be entitled to
open the record, and on hearing have the same reversed
if 1t be erroneous : Provided, however, That a copy of every
such order shall be printed 1n some newspaper at the seat
of government in which the laws of the Umted States
shall be printed by authority, for three successive weeks,
at least sixty days before the beginning of the term of the
Supreme Court then next ensuing.

2. When the death of a party 1s suggested, and the rep
resentatives of the deceased do not appear by the tenth
day of the second term next succeeding the suggestion,
and no measures are taken by the opposite party within
that time to compel their appearance, the case shall abate.
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No. 16.

NO APPEARANCE OF PLAINTIFF.

Where there is no appearance for the plaintiff when the
case is called for trial, the defendant may have the plaint-
iff called and dismiss the writ of error, or may open the
record and pray for an affirmance.

No. 17.

NO APPEARANCE OF DEFENDANT.

Where the defendant fails to appear when the cause
shall be called for trial, the court may proceed to hear an
argument on the part of the plaintiff, and to give judg-
ment according to the right of the cause.

No. 18,

NO APPEARANCE OF EITHER PARTY.

When a case is reached in the regular call of the docket,
and no appearance is entered for either party, the case
shall be dismissed at the costs of the plaintiff,

No. 19.

NEITHER PARTY READY AT SECOND TERM.

When a case i8 called for argument at two successive
terms, and upon the call at the second term neither party
is prepared to argue it, it shall be dismissed at the costs
of the plaintiff, unless sufficient cause is shown for further
postponement.
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No. 20.
PRINTED ARGUMENTS.

1. In all cases brought here on appeal, writ of error, or
otherwise, the court will receive printed arguments with-
out regard to the number of the case on the docket, if the
counsel on both sides shall choose so to submit the same
within the first sixty days of the term; but twenty copies
of the arguments, signed by attorneys or counsellors of
this eourt, must be first filed: ten of these copies for the
court, two for the reporter, three to be retained by the
clerk, and the residue for counsel.

2. When a case is reached in the regular call of the
docket, and a printed argument shall be filed for one or
both parties, the case shall stand on the same footing as
if there were an appearance by counsel.

3. When a case is taken up for trial upon the regular
call of the docket, and argued orally in behalf of only one
of the parties, no printed argument will be received unless
it is filed before the oral argument begins, and the court
will proceed to consider and decide the case npon the ex
parte argument.

No. 21.
TWO COUNSEL.

1. Only two counsel shall be permitted to argue for
each party, plaintiff and defendant, in a cause.

TWO HOURS.

2. No counsel will be permitted to speak in the argu-
ment of any case more than two hours, without the special
leave of the court granted before the argument begins.

BRIEFS.

3. Counsel will not be heard unless a printed brief or
abstract of the case be first filed, together with the points
2
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mtended to be made, and the authorities mtended to be
cited 1 support of them arranged under the respective
pomnts, and no other book or case be referred to m the

argument.

4. The same shall be signed by an attorney or coun
sellor of this court.

5. If one of the parties omits to file such a statement, he
cannot be heard, and the case will be heard ex parte upon
the argument of the party by whom the statement 1s filed.

6. Twenty printed copies of the abstract, points, and
authorities required by this 1ule shall be filed with the
clerk by the plamntiff 1n er101 o1 appellant six days, and
by the defendant m error o1 appellee three days, before
the case 1s called for argument.

7. When no counsel appeais for one ot the parties, and
no printed brief ox axgument 1s filed, only one counsel
will be heard for the adyerse party, but if a printed brief
or argument 1s filed, the adverse party will be entitled to

be heard by two counsel.

No. 22.
ORDER OF ARGUMENT

The plamtaff or appellant 1n this court shall be entitled
to open and conclude the case. DBut when there are cross
appeals, they shall be argued together as one case, and
the plaintiff mn the eourt below shall be entitled to open
and conclude the argument.
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No. 23.
INTEREST.

1. In cases where a writ of error is prosecuted to this
court, and the judgment of the inferior court is affirmed,
the interest shall be calculated and levied from the date
of the judgment below, until the same is paid, at the same
rate that similar judgments bear interest in the courts of
the State where such judgment is rendered.

2. In all cases where a writ of error shall delay the pro-
ceedings on the judgment of the inferior court, and shall
appear to have been sued out merely for delay, damages
shall be awarded, at the rate of ten per centum per annwin
on the amount of the judgment; and the said damages
shall be calculated from the date of the judgment in the
court below, until the money is paid.

3. The same rule shall be applied to decrees for the
payment of money in cases in chancery, unless otherwise
ordered by this court.®

No. 24.
COSTS.

1. In all eases where any suit shall be dismissed in this
court, except where the dismissal shall be for want of
jurisdietion, costs shall be allowed for the defendant in
error or appellee, as the case may be, unless otherwise
agreed by the parties.

2. In all cases of affirmance of any judgment or decree
in this court, costs shall be allowed to the defendant in
error or appellee, as the case may be, unless otherwise

ordered by the court.

*Interest not allowed in admiralty, unless specially directel by the
court. (20 How., p. 235.)
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3. In cases of reversal of any judgment or decree in
this court, costs shall be allowed to the plaintiff in error
or appellant, as the case may be, unless otherwise ordered
by the court. The costs of the transcript of the record
from the court below shall be a part of such costs.

4. Neither of the foregoing rules shall apply to cases
where the United States are a party; but in such cases
no costs shall be allowed in this court for or against the
United States.

5. In all cases of the dismissal of any suit in this court,
it shall be the duty of the clerk to issue a mandate, or
other proper process, in the nature of a' procedendo, to
the court below, for the purpose of informing such court
of the proceedings in this court, so that further proceed-
ings may be had in such court as to law and justice may
appertain, :

6. When costs are allowed in this court, it shall be the
duty of the clerk to insert the amount thereof in the body
of the mandate, or other proper process, sent to the court
below, and annex to the same the bill of items taxed in
detail.
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No. 25.
OPINIONS OF THE COURT.

1. All opinions delivered by the court shall immedi-
ately, upon the delivery thereof, be delivered over to the
clerk to be recorded. And it shall be the duty of the
clerk to cause the same to be forthwith recorded and to
deliver the originals, with a transcript of the judgment
or decree of the court thereon, to the reporter, as soon as
the same shall be recorded.

2. And all the opinions of the court, as far as practica:
ble, shall be recorded during the term, so that the publi-
cation of the reports may not be delayed thereby.

3. The original opinions of the court, delivered to the
reporter, shall be filed with the clerk of this court for
preservation as soon as the volume of reports for the
term at which they are delivered shall be published.
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No. 26.

(ALL OI' THL DOCKLII.

The court on the second day in each term will com
mence calling the cased for argument in the order m
which they stand on the docket, and proceed from day to
day during the term, 1 the same order; and if the par
ties, or either of them, shall be ready when the case 15
called, the same will be heard; and 1t neither party shall
be 1eady to proceed 1n the argument, the cause shall go
down to the foot of the docket, unless some good and
satisfactory reason to the contrary shall be shown to the
court. Ten causes only shall be considered as hable to be
called on each day during the term, mecluding the one
under argument, 1f the same shall not be concluded on
the preceding day. No cause shall be taken up out of the
order onthe docket, o1 be set down for any particular day,
except under special and peculiar circumstances to be
shown to the court. Every cause which shall have been
called 1n 1ts order, and passed, and put at the foot of the
docket, shall, 1f not again reached during the term 1t was
called, be contimued to the next term of the court.

See RuleNo 30
No. 27.

MOTION DAY.

The court will not hear arguments on Saturday, (unless
for special cause 1t shall order to the contrary,) but will
devote that day to the other business of the court; and
on Friday 1n each week, during the sitting of the cowt,
motions 1n cases not required by the rules of the court to
be put on the docket shall be entitled to preference, 1t
such motions shall be made before the court shall hayve
entered on the hearng of a cause upon the docket
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No. 28,
ADJOURNMENT.

The court will, at every session, announce on what day
1t will adjourn at least ten days before the time which
shall be fixed upon; and the court will take up no case
for argument, nor receive any case upon printed brefs,
within three days next before the day fixed upon for ad
Jjournment.

No. 29,
DISMISSING CASES IN VACATION.

Whenever the f)lmntlﬁ‘ and defendant in a writ of error
pending in this court, or the appellant and appellee in any
appeal, shall at any time hereafter, in vacation and out
of term time, by their respective attorneys, who are en
tered as such on the record, sign and file with the clerk
an agreement imnwriting directing the case tobe dismissed,
and specifying the terms on which 1t is to be dismssed as
to costs, and also paymng to the clerk any fees that may
be due to him, it shall be the duty of the clerk to enter
the case dismissed, and to give to either party which may
request 1t a copy of the agreement filed; but no man-
date or other process is to 1ssue without an order by the

court.
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No. 30.

CALL OF THE DOCKET.

All cases on the calendar, except cases advanced as
heremnafter provided, shall be heard when reached in the
regular call of the docket, and 1n the order i which they
are entered.

Criminal cases may be advanced, by leave of the court,
on motion of erther party.

Revenue cases and cases 1n which the Umted States are
concerned, which also mvolve or affect some matter of
general public mnterest, may also, by leave of the court,
be advanced on motion of the Attorney General.

Two or more cases also 1nvolving the same question
may, by the leave of the court, be heard together, but
they must be argued as one case.

See Rule No 26

No, 31.

APPEARANCE—NOTICE OF MOTIONS.

Ordered, That upon the filing of the transcript of a
record brought up by writ of error or appeal, the appear
ance of the counsel for the plaintiff 1n error or appellant
shall be entered, and no motion to dismss, except on
special assignment by the court, shall be heard, unless

previous notice has been given to the adverse party or
the counsel or attorney of such party.
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No. 32.

SUPERSEDEAS,

Supersedeas bonds in the circuit courts must be taken,
with good and sufficient security, that the plaintiff in error
or appellant shall prosecute his writ or appeal to effect
and answer all damages and costs if he fail to make his
plea good. Such indemnity, where the judgment or de-
cree is for the recovery of money not otherwise secured,
must be for the whole amount of the judgment or decree,
including “ just damages for delay,” and costs and inter-
est on the appeal; but in all suits where the property in
controversy necessarily follows the event of the suit, as
in real actions, replevin, and in’ suits on mortgages; or
wherethe propertyis in the custody of the marshal; under
admiralty process, as in case of capture or seizure; or
where the proceeds thereof, ora bond for the value thereof,
is in the custody or control of the court, indemnity in all
such cases is only required in an amount sufficient to

.secure the sumrecovered for the use and detention of the
property and the costs of the suit and “just damages for
delay,” and costs and interest on the appeal.

No. 33.
RETURN DAY,

In cases where final judgment is rendered more than
thirty days before the first day of the next term of this
court, the writ of error and citation, if taken before, must
be returnable on the first day of said term, and be served
before that day ; but in cases where the judgment is ren-
dered less than thirty days before the first day, the writ
of error and citation may be made returnable on the
third Monday of the said term, and be served before

thatday.
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ORDER

IN REFERENCE TO

APPEALS FROM THE COURT OF (LAIMS.

REGLLATIONS PRESCRIBELD BY THE SUPREME COURI OF THE UNITED
STATES UNDER WHICH APPEAIS MAY BE TAKEN FROM THE
COURT UF CLAIVS TO SAID SUPREME COUR1

RULE 1.

In all cases hereafter decided m the Court of Clauns,
in which, by the act of Congress, such appeals are allow
able, they shall be heard in the Supreme Court upon the
following record, and none other:

1. A transeript of the pleadingsin the case, of the final
Judgment or decree of the court, and of such mterlocu-
tory orders, rulings, Judgmensa, and decrees as may be
necessary to a proper review of the case.

2. A finding of the facts in the case by said Court of
Claims, and the conclusions of law on said facts on which
the court founds 1ts judgment or decree.

The finding of the facts and the conclusions of law to
be stated separately and certified to this court as part of
the record. '

The facts so found are to be the ultimate facts or prop
ositions which the evidence shall establish, 1n the nature
of a special verdict, and not the evidence on which those
ultimate factsare founded. (See Burr vs. Des Moimes Co.,

1 Wallace, 102.)
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RULE 2.

In all cases in which judgments or decrees have here-
tofore been rendered, where either party is by law entitled
to an appeal, the party desiring it shall make application
to the Court of Claims by petition fer the allowance of
such appeal. Said petition shall contain a distinet speci-
fication of the errors alleged to have been committed by
said court in its rulings, judgment, or decree in the case.
The court shall, if the specifieation of alleged error be
correctly and accurately stated, certify the same, or may
certify such alterations and modifications of the points
decided and alleged for error as, in the judgment of said
court, shall distinetly, fully, and fairly present the points
decided by the court. This, with the transeript men-
tioned in Rule 1, (except the statement of facts and law
therein mentioned,) shall constitute the record on which
those cases shall be heard in the Supreme Court,

RULE 3.

In all eases an order of allowance of appeal by the
Court of Claims, or the ¢hief justice thereof in vacation,
is essential, and the limitation of time for granting such
appeal shall cease to run from the time an application is
made for the allowance of appeal.



RULES OF PRACTICE

FOR THE

COURTS OF EQUITY OF THE UNITED STATES.

PRELIMINARY REGULATIONS®
1.

The ciremit courts, as courts of equity, shall be deemed
always open for the purpose of filing bills, answers, and
other pleadings, for 18sning and returming mesne and final
process and commissions, and for making and directing*
all 1mterlocutory motions, orders, rules, and other pro
ceedings, preparatory to the hearing of all causes upon
their ments.

2.

The clerk’s office shall be open, and the clerk shall be
in attendance therein, on the first Monday of eyery month,
for the purpose of receiving, entering, entertaining, and
disposing of all motions, rules, orders, and other proceed
ings, which are grantable of course, and apphed for, or
had by the parties, or their solicitors, 1n all causes pend
ing m equity, in pursuance of the rules hereby prescribed.

Any judge ot the cireuit court, as well 1n yacation as i
term, may, at chambers, or on the rule days at the clerk’s
office, make and direct all such interlocutory orders, rules,
and other proceedings, preparatory to the hearing of all
causes upon their merits, in the same manner and with
the same effect as the ciremit court could make and direct
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the same in term, reasonable notice of the application
" therefor being first given to the adverse party, or his
solicitor, to appear and show cause to the contrary at the
next rule-day thereafter, unless some other time is assigned
by the judge for the hearing.

4.

All motions, rules, orders, and other proceedings made
and directed at chambers, or on rule-days at the clerk’s
office, whether special or of conrse, shall be entered by
the clerk in an order-book, to be kept at the elerk’s office,
on the day when they are made and directed ; which book
shall be open at all office hours to the free inspection of
the parties in any suit in equity, and their solicitors.
-And, except in cases where personal or other notice is
specially required or directed, such entry in the order-
book shall be deemed sufficient notice to the parties and
their solicitors, without further service thereof, of all
orders, rules, acts, notices, and other proceedings entered
in such order-book, touching any and all the matters in
the suits to and in which they are parties and solicitors.
And notice to the solicitors shall be deemed notice to the
parties for whom they appear and whom they represent,
in all cases where personal notice on the parties is not
otherwise specially required. Where the solicitors for all
the parties in a suit reside in or near the same town or
city, the judges of the cireuit court may, by rule, abridge
the time for notice of rules, orders, or other proceedings
not requiring personal service on the parties, in their dis-
cretion,

5.

All motions and applications in the clerk’s office for the
issuing of mesne process and final process to enforce and
execute decrees, for filing bills, answers, pleas, demur-
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rers, and other pleadings; for making amendments to
bills and answers ; for taking bills pro confesso; for fil
Ing exceptions, and for other proceedings m the clerk’s
office whneh do not, by the rules heremafter prescribed,
require any allowance or order of the court, or of any
judge thereof, shall be deemed motions and appheations,
grantable of course by the clerk of the court. But the
same may be suspended, or altered, or rescinded by any
judge of the court, apon special cause shown.

6.

All motions for rules o1 orders and other proceedings,
which are not grantable of course, or without notice, shall,
unless a different time be assigned by a judge of the
court, be made on a rule-day, and enteied in the order
book, and shall be heard at the rule-day next after that
on which the motion 18 made. And if the adverse party,
or his solicitor, shall not then appear, or shall not show
good cause against the same, the motion may be heard by
any judge of the court exr parte, and granted, asif not
objected to, or refused, mn his discretion.

PROCESS,
7.

The process ot subpewena shall constitute the proper
mesne process 1 all smits m equity, in the first instance,
to require the defendant to appear and answer the exi-
geney of the bill; and, unless otherwise provided i these
1ules, or specially ordered by the eirewmit court, a wnit of
attachment, and, if the defendant cannot be found, a writ
of sequestration, or a writ of assistance to entorce a deliv-
ery of possession, as the case may require, shall be the
proper process to 1ssue for the purpose of compelling obe-
dience to any mterlocutory or final order or decree of the

court.
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S.

Final process to execute any decree may, if the decree
be solely for the payment of money, be by a writ of exe-
cution, in the form used in the circuit court in suits at
common law in actions of assumpsit. If the decree be for
the performance of any specific act, as, for example, for
the execution of a conveyance of land or the delivering
up of deeds, or other documents, the decree shall, in all
cases, prescribe the time within which the act shall be
done, of which the defendant shall be bound without fur-
ther service to take notice; and upon affidavit of the
plaintiff, filed in the elerk’s office, that the same has not
been complied with within the prescribed time, the clerk
shall issue a writ of attachment against the delinquent
party, from which, if attached thereon, he shall not be
discharged, unless upon a full compliance with the decree
and the payment of all costs, or upon a special order of
the court or of a judge thereof, upon motion and affida-
vit, enlarging the time for the performance thereof. If
the delinquent party cannot be found, a writ of seques-
tration shall issue against his estate upon the return of
non est inventus, to compel obedience to the decree.

9.

When any decree or order is for the delivery of posses-
sion upon proof made by afidavit of a demand and refusal
to obey the decree or order, the party prosecuting the same

shall be entitled to a writ of assistance from the elerk of
the court.

10.

Every person, not being a party in any cause, who has
obtained an order, or in whose favor an order shall have
been made, shall be'enabled to enforce obedience to such
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order by the same process as if he were a party to the
cause ; and every person, not bemg a party in any cause,
agamst whom obedience to any order of the court may be
enforced, shall be hiable to the same process for enforcing
obedience to such order as 1f he were a party in the cause.

SERVICE OF PROCESS.
11.

No process of subpcena shall issue trom the clerk’s office
In any suit 1n equity until the bill 18 filed in the office.

12.

‘Whenever a bill 1s filed, the clerk shall 1ssue the pro-
cess of subpena thereon, as of course, upon the apphea-
tion of the plamntiff, which shall be returnable into the
clerk’s office the next rule-day, or the next rule-day but
one, at the election of the plaintaff, occurring after twenty
days from the time of the 1ssming thereof. At the bottom
of the subpcena shall be placed a memorandum, that the
defendant 18 to enter his appearance in the smt in the
clerk’s office on or before the day at which the wnt 1s
returnable; otherwise, the bill may be taken pro confesso
Where there are more than one defendant, a writ of sub-
pena may, at the election ot the plamntiff, be sued out
separately for each defendant, except in the case of hus-
band and wite defendants, or a joiut subp@na against all

the defendants,
ls.

The service of all subpenas shall be by a dehvery of
a copy thereof Dy the officer serving the same to the
defendant personally, or, 1n case of husband and wife, to
the husband personally, or by leaving a copy thereof at
the dwelling house or usual place of abode of each defend
ant, .with some free white person who 1s a member or
resident 1n the family.

3
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14.

Whenever any subpena shall be returned not executed
as to any defendant, the plaintiff shall be entitled to
another subpena, toties quoties, against such defendant,
if he shall require it, until due service is made.

15.

The service of all process, mense and final, shall be by
the marshal of the district, or his [deputy, or by some
other person specially” appointed by the court for that
purpose, and not otherwise. In the latter case, the per-
son serving the proecess shall make affidavit thereof.

16.

Upon the return of the subpena as served and exe-
cuted upon any defendant, the clerk shall enter the suit
upon his docket as pending in the court, and shall state
the time of the entry.

APPEARANCE.

17.

The appearance-day of the defendant shall be the rule-
day to which the subpeena is made returnable, provided
he has been served with the process twenty days before
that day; otherwise, his appearance-day shall be the
next rule-day succeeding the rule-day when the process
is returnable, |

The appearance of the defendant, either personally or
by his solicitor, shall be entered in the order-book on the
day thereof by the clerk.

'BILLS TAKEN PRO CONFESSO,
18. _
It shall be the duty of the defendant, unless the time
shall be otherwise enlarged, for cause shown, by a judge
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of the court, upon motion for that purpose, to file his
plea, demurrer, or answer to the bill, in the clerk’s office,
on the rule-day next succeeding that of entering his
appearance. In default thereof, the plaintiff may, at his
election, enter an order (as of course) in the order-book,
that the bill be taken pro confesso; and thereupon the cause
shall be proceeded in ex parte, and the matter of the hll
may be decreed by the court at the next ensuing term
thereof accordingly, 1f the same can be done without an
answer, and is proper to be decreed ; or the plaintiff, 1f he
requires any discovery or answer to enable him to obtain
a proper decree, shall be entitled to process of attach-
ment against the defendant, to compel an answer, and
the defendant shall not, when arrested nupon such process,
be discharged therefrom, unless upon fihng his answer,
or otherwise complying with such order as the court or a
Judge thereof may direct, as to pleading to or fully an

swering the bill, within a period to be fixed by the court
or judge, and undertaking to speed the cause,

19.

When the bill is taken pro confesso, the court may pro-
ceed to a decree at the next ensning term thereof, and such
decree rendered shall be deemed absolute, unless the
court shall, at the same term, set aside the same, or en
large the time for filing the answer, upon cause shown
upon motion and affidavit of the defendant. And no
such motion shall be granted, unless upon the payment
of the costs of the plaintiff in the smt up to that time.
or such part thereof as the court shall deem reasonable,
and unless the defendant shall undertake to file s an-
swer within such time as the court shall direct, and sub-
mit to such other terms as the court shall direct, for the
purpose of speeding the cause.
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FRAME OF BILLS.
=0.

Every bill, in the introductory part thereof, shall con-
tain the names, places of abode, and citizenship of all
the parties, plaintiffs and defendants, by and against
 whom the bill is brought. The form, in substance, shall
be as follows: “To the judges of the circuit court of the
United States for the district of —: A. B., of —,
and a citizen of the State of , brings this his bill
against C. D., of ——, and a citizen of the State of —,
and E. F., of ——, and a citizen of the State of ——. And
thereupon your orator complains and says, that,” &e.

The plaintiff, in his bill, shall be at liberty to omit, at
his option, the part which is usually called the common
confederacy clause of the bill, averring a contederacy be-
tween the defendants to injure or defraud the plaintifi’;
also what is commonly called the charging part of the
bill, setting forth the matters or excuses which the defend-
ant is supposed to intend to set up by way of defence to
the bill; also what is commonly called the jurisdiction
clause of the bill, that the acts complained of are contrary
to equity, and that the defendant is without any remedy
at law; and the bill shall not be demurrable therefor.
And the plaintiff may,in the narrative or stating part of his
bill, state and avoid, by counter-averments, at his option,
any matter or thing which he supposes will be insisted
upon by the defendant, by way of defense or excuse, to
the case made by the plaintiff for relief. The prayer of
the bill shall ask the special relief to which the plaintiff
supposes himself entitled, and also shall contain a prayer
for general relief; and if an injunction, or a writ of ne
exeat regno, or any other special order pending the suit,
is required, it shall also be specially asked for,
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23.

If any persons, other than those named as defendants
in the bill, shall appear to be necessary or proper parties
thereto, the bill shall aver the reason why they are not
made parties, by showing them to be without the jurisdic-
tion of the court, or that they cannot be jomed without
ousting the jurisdiction of the court as to the other par-
ties. And as to persons who are without the jurisdiction
and may properly be made parties, the bill may pray that
process may issue to make them parties to the bill 1f they
should come within the jurmsdiction.

The prayer for process of subpena in the bill shall
contain the names of all the defendants named in the
introductory part of the bill, and if any of them are
known to be infants under age, or otherwise under guar
dianship, shall state the fact, so that the court may take
order thereon as justice may require, upon the return of
the process. If an injunction, or a writ of ne exeat regno,
or any other special order pending the suit, is asked for
in the prayer for relief, that shall be sufficient without
repeating the same in the prayer for process.

24,

Every bill shall contain the signature of counsel an
nexed to it, which shall be considered as an affirmation
on his part, that npon the instructions given to him and
the case laid before him, there is good ground for the suit,
in the manner in which it is framed.

In order to prevent unnecessary costs and expenses,
and to promote brevity, suceinctness, and directness in
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the allegations of bills and answers, the regular taxable
costs for every bill and answer shall 1n no case exceed the
sum which 1s allowed 1n the State court of chancery in
the distriet, if any there be; but if there be none, then
1t shall not exceed the sum of three dollars for every bill
OT answer.

SCANDAL AND IMPERTINENCE IN BILLS.
26.

Every bill shall be expressed in as bref and succinet
terms as 1t reasonably can be, and shall contain no unne
cessary recitals of deeds, documents, contracts, or othe:
mstruments, 1n hee verba, or any other impertinent mat
ter, or any scandalous matter not relevant to the smt. If
1t does, 1t may on exceptions be referred to a master by
any judge of the court for impertinence or scandal; and
if so found by him, the matter shall be expunged at the
expense of the plaintiff, and he shall pay to the defend
ant all his costs 1n the smt up to that time, unless the
court or a judge thereof shall otherwise order. If the
master shall report that the bill 18 not scandalous or 1m

pertinent, the plaimntiff ghall be entitled to all costs ocea-
sioned by the reference.

27.

No order shall be made by any judge for referring any
bill, answer or pleading, or other matter, or proceeding
depending before the court for scandal or impertinence,
unless exceptions are taken mn wrnting and signed by
counsel, describing the particular passages which are
considered to be scandalous or impertinent; nor unless
the exceptions shall be filed on or before the next rule
day after the process on the bill shall be returnable, or
after the answer or pleading 1s filed. And such order,
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when obtained, shall be considered as abandoned, unless
the party obtaining the order shall, without any unneces
sary delay, procure the master to examine and report for
the same on or before the next succeeding rule-day, or
the master shall certify that further time 1s necessary for
him to complete the examination.

AMENDMENT OF BILLS,
28.

The plamntiff shall be at hiberty, as a matter of course,
and without payment of costs, to amend his bill 1n any
matters whatsoever, before any copy has been taken out
of the clerk’s office, and in any small matters afterwards,
such as filling blanks, correcting errors of dates, misno
mer of parties, misdescription of premises, clerical errors,
and generally in matters of form. Butif he amend 1n a
material point, (as he may do of course,) after a copy has
been so taken, before any answer or plea, or demurrer to
the bill, he shall pay to the defendant the costs occa-
sioned thereby, and -shall, without delay, furnish him a
fair copy thereof, free of expense, with smtable referen-
ces to the places where the same are to be inserted. And
if the amendments are numerous, he shall furmish 1n hke
manner, to the defendant, a copy of the whole bill as
amended ; andif there be more than one defendant, a cop)
shall be furmished to each defendant affected thereby.

29.

After an answer, or plea, or demurrer 1s put in, and
before replication, the plaintiff may, npon motion or peti
tion, without notice, obtain an order from any judge of
the court to amend his bill on or before the next succeed
mg rule day, upon payment of costs or without payment
of costs, as the court or a judge thereof may i s dis
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cretion direct. But after replication filed, the plaintiff
shall not be permitted to withdraw it and to amend his
bill, except upon a special order of a judge of the court,
upon motion or petition, after due notice to the other
party, and upon proof by affidavit that the same is not
made for the purpose of vexation or delay, or that the
matter of the proposed amendment is material, and could
not with reasonable diligence have been sooner introduced
into the bill, and upon the plaintiff’s submitting to such
other terms as may be imposed by the judge for speeding
the cause.

30.

If the plaintiff, so obtaining any order to amend his
bill after answer, or plea, or demurrer, or after replica-
tion, shall not file his amendments or amended bill, as
the case may require, in the clerk’s office, on or before
the next succeeding rule-day, he shall be considered to
have abandoned the same, and the cause shall proceed as
if no application for any amendment_ had been made.

DEMURRERS AND PLEAS.
31.

No demurrer or plea shall be allowed to be filed to any
bill, unless upon a certificate of counsel, that in his opin-
ion it is well founded in point of law, and supported by
the affidavit of the defendant, that it is not interposed
for delay ; and if a plea, that it is true in point of fact.

32.

The defendant may, at any time before the bill is taken
for confessed, or afterwards with the leave of the court,
demur or plead to the whole bill, or to part of it, and he
may demur to part, plead to part,and answer as to the resi-
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due; but in every case in which the bl specially charges
fraud or combination, a plea to such part must be accom
pamed with an answer fortifying the plea, and expheitly
denywng the fraund and combination, and the facts on which
the charge 1s founded.

The plaintift may set down the demurrer or plea to be
argued, or he may take 1ssue on the plea. If, upon an
18sue, the facts stated in the plea be determined for the
defendant, they shall avail him as far as i law and equit)
they ought to avail him,

34.

If, upon the hearing, any demurrer or plea 1s overruled,
the plaintiff shall be entitled to his costs mn the cause up
to that period, unless the court shall be satisfied that the
defendant had good ground 1 point of law or fact to inter
pose the same, and 1t was not mmterposed vexatiously
or for delay. And upon the overruling of any plea or
demurrer, the defendant shall be assigned to answer the
bill, or so much thereof as 1s covered by the plea or
demurrer, the next succeeding rule day, or at such other
period as, consistently with justice and the rights of the
defendant, the same can, m the judgment of the court, be
reasonably done; in default whereof, the bill shall be
taken against him, pro confesso, and the matter thereof
proceeded in and decreed accordingly.

35.

If, upon the hearng, any demurrer or plea shall be al
lowed, the defendant shall be entitled to his costs. But the
court may, in 1ts discretion, upon motion of the plaintiff,
allow him to amend his bill upon such terms as it shall

deem reasonable.
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36.

No demurier or plea shall be held bad and overruled
upon argument, only because such demurrer or plea shall
not cover so much of the Ml as 1t might by law have
extended to.

37.

No demurrer or plea shall be held bad and overruled
upon argument, only because the answer of the defendant
may extend to some part of the same matter, as may be
covered by such demurrer o1 plea.

38.

If the plamtiff shall not reply to any plea, or set down
any plea or demurrer for argument, on the rule day when
the same 1s filed, or on the next succeeding rule day, he
shall be deemed to admit the truth and sufficieney thereof,
and us hill shall be dismissed as of course, unless a judge
of the court shall allow him further time for the purpose.

ANSWERS.
39.

The rule, that 1f a defendant submits to answer he shall
answer fully to all the matters of the bill, shall no longer
apply 1n cases where he might by plea protect himself
from such answer and discovery. And the defendant
shall be entitled 1n all cases by answer to msist upon all
matters of defense (not bemg matters of abatement, or to
the character of the paities, or matters of form) in bar of
or to the ments of the bill, of which he may be entitled
to avail himself by a plea m bar; and i such answer he
shall not be compellable to answer any other matters
than he would be compellable to answer and discover
upon filing a plea 1n bar, and an answer in support ot
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such plea, touching the matters set forth in the bill, to
avoid or repel the bar or defense. Thus, for example, abona
fide purchaser for a valuable consideration, without notice,
may set up that defense by way of answer instead of plea,
and shall be entitled to the same protection, and shall not
be compellable to make any further answer or discovery

of his title than he would be.1n any answer 1 support of
such plea.
40.

A defendant shall not be bound to answer any state
ment or charge 1n the hill, unless specially and particu-
larly interrogated thereto; and a defendant shall not be
bound to answer any interrogatory in the bill, except
those interrogatornes which such defendant 1s required to
answer; and where a defendant shall answer any state
ment or charge 1n the bill, to which he 18 not mterrogated,
only by stating his ignorance of the matter so stated or
charged, such answer shall be deemed 1mpertinent.

DECEMBER TERM, 1850.

Ordered, That the fortieth rule heretofore adopted and
promulgated by this court as one of the rules of practice
m suits 1 equity 1 the circuit courts be, and the same is
hereby, repealed and annulled. And 1t shall not here-
after be necessary to interrogate a defendant specially
and particularly upon any statement in the bill, unless
the eomplaimnant desires to do so, to obtain a discovery.

41.

The nterrogatories contamed 1n the interrogating part
of the ll shall be divided as convemently as may be {rom
each other, and numbered consecutavely 1, 2, 3, &e.; and
the mterrogatories which each defendant 1s required to
answer shall be specified 1n a note at the foot of the bill,
in the form or to the effect following; that1s to say—*The
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defendant (A. B.) 18 required to answer the interrogatories
numbered respectively 1, 2, 3, &e.;” and the office copy
of the bill taken by each defendant shall not contain any
interrogatories except those which such defendant 1s so
required to answer, unless such defendant shall requmre
to be furmshed with a copy of the whole bill

42.

The note at the foot of the bill, specifying the interroga-
tories which each defendant 18 required to answer, shall
be considered and treated as part of the bill, and the
addition of any such note to the bill, or any alteration in
or addition to such note after the bill 1s filed, shall be
considered and treated as an amendment of the hill

43.

Instead of the words of the bill now 1n use, preceding
the interrogating part thereof, and beginning with the
words “To the end, therefore,” there shall hereafter be
used words 1n the form or to the effect following. “To the
end, therefore, that the said defendants may, 1f they can,
show why your orator should not have the rehef hereby
prayed, and may, upon their several and respective cor-
poral oaths, and according to the best and utmost of their
several and respective knowledge, remembrance, informa-
tion, and behef, full, true, direct, and perfect answer make
to such of the several interrogatories hereimnafter num-
bered and set forth, as by the note herecunder written they
are respectively required to answer ; that 18 to say—

“1. Whether, &ec.

2. Whether, &e.”
14.

A defendant shall be at liberty, by answer, to dechine
answering any interrogatory, or part of an interrogatory,
from answering which he might have protected|himself
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by: demurrer; and he shall be at liberty so to decline, not-
withstanding he shall answer other parts of the bill, from
which he might have protected himself by demurrer.

45.

No special replication to any answer shall be filed. But
if any matter alleged 1o the answer shall make 1t neces
sary for the plamtiff to amend his bill, he may have leaye
to amend the same with or without the payment of costs,
as the court, or a judge thereof, may in s discretion

direct.
46.

In every case where an amendment shall be made after
answer filed, the defendant shall put in a new or supple-
mental answer, on or before the next succeeding rule-day
after that on which the amendment or amended ll 18
filed, unless the time 18 enlarged or otherwise ordered by
a judge of the court; and upon his default the hke pro-
ceedings may be had as 1n cases of an omission to put m

an answer,
PARTIES TO BILLS.

47.

In all cases where 1t shall appear to the court that per-
sons, who might otherwise be deemed necessary or proper
parties to the suit, cannot be made parties by reason ot
their being out of the jurisdiction of the court, or incapa-
ble otherwise of being made parties, or because their
Joinder would oust the jurisdiction of the court as to the
parties before the court, the court may in thewr diseretion
proceed 1n the cause without making such persons parties;
and m such cases the decree shall be without prejudice to
the rights of the absent parties.

48.
Where the parties on either side are \ery numerous, and
cannot, without mamfest inconvenience and oppressive
delays 1n the smt, be all brought before 1t, the court in 1ts
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diseretion may dispense with making all of them parties,
and may proceed in the suit, having sufficient parties
before 1t to represent all the adverse interests of the
plamntaffs and the defendants 1n the smit properly before
1it. But 1 such cases the decree shall be without preju
dice to the rghts and claims of all the absent paities.

49.

In all smts concerming real estate, which 1s vested 1n
trustees by devise, and such trustees are competent to
sell and give discharges for the proceeds of the sale, and
for the rents and profits of the estate, such trustees shall
represent the persons beneficially interested i the estate,
or the proceeds, or the rents and profits, in the same man
ner, and to the same extent, as the executors or admimis
trators 1n smits concerning personal estate represent the
persons beneficially interested i such personal estate;
and m such cases 1t shall not be necessary to make the
persons beneficially interested 1n such real estate, or rents
and profits, parties to the smt, but the court may, upon
consideration of the matter on the hearng, 1f 1t shall so
think fit, order such persons to be made parties.

30.

In suits to execute the trusts of a will, 1t shall not be
necessary to make the heir at law a party; but the plaintiff
shall be at hiberty to make the heir at law a party where
he desires to have the will established against him

Sl.

In all cases 1n which the plamtiff has a joint and seveial
demand against several persons, either as prncipals or
sureties, 1t shall not be necessary to bring before the court,
as parties to a smit concermng such demand, all the per'
sons hable thereto; but the plamtiff may proceed agamst
one or more of the persons severally hable
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Where the defendant shall, by his answer, suggest that
the bill is defective for want of parties, the plaintiff shall
be at liberty, within fourteen days after answer filed, to
set down the cause for argument upon that objection
only; and the purpose for which the same is so set down
shall be notified by an entry, to be made in the clerk’s
order book, in the form or to the effect following, (that is
to say,) “Set down upon the defendant’s objection for
want of parties.” And where the plaintiff shall not so
set down his cause, but shall proceed therewith to a hear-
ing, notwithstanding an objection for want of parties
taken by the answer, he shall not, at the hearing of the
cause, if the defendant’s objection shall then be allowed,
be entitled as of course to an order for liberty to amend
his bill by adding parties. But the court, if it thinks fit,
shall be at liberty to dismiss the bill.

33.

If a defendant shall, at the hearing of a cause, object
that a suit is defective for want of parties not having by
plea or answer taken the objection, and therein specified
by name or description the parties to whom the objection
applies, the court (if it shall think fit) shall be at liberty
to make a decree saving the rights of the absent parties.

NOMINAL PARTIES TO BILLS,

M.

Where no account, payment, conveyance, or other
direct relief is songht against a party to a suit, not being
an infant, the party, upon: service of the subpena upon
him, need not appear and answer the bill, unless the
plaintiff specially requires him so to do by the prayer of
his bill ; but he may appear and answer, at his option ;
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and if he does not appear and answer he shall be bound
by all the proceedings in the cause. If the plaintiff shall
require him to appear and answer, he shall be entitled to
the costs of all the proceedings against him, unless the
court shall otherwise direct.

Whenever an injunetion is asked for by the bill to stay
proceedings at law, if the defendant do not enter his
appearance and plead, demur, or answer to the same
within the time prescribed therefor by these rules, the
plaintiff shall be entitled as of course, upon motion with-
out notice, to such injunction. But special injunections
shall be grantable only upon due notice to the other party
by the court in term, or by a judge thereof in vacation,
after a hearing, which may be ex parte, if the adverse
party does not appear at the time and })lal.ce ordered. In
every case where an injunction, either the common injunec-
tion or a special injunction, is awarded in vacation, it
shall, unless previously dissolved by the judge granting
the same, continue until the next term of the court, or
until it is dissolved by some other order of the court.

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS,
36.

Whenever a suit in equity shall become abated by the
death of either party, or by any other event, the same
may be revived by a bill of revivor, or a bill in the nature of
a bill of revivor, as the circumstances of the case may re-
quire, filed by the proper parties entitled torevivethe same;
which bill may be filed in the clerk’s office at any time ;
and upon suggestien of the facts, the proper process of
subpaena shall, as of course, be issued b_y the clerk, requir-
ing the proper representatives of the other party to appear
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and show cause, if any they have, why the cause should
not be revived. And 1f no cause shall be shown at the
next rule-day which shall occur after fourteen days from

the time of the service of the same process, the suit shall
stand revived, as of course.

37.

Whenever any swit 1n equity shall become defective,
from any event happening after the filing of the bill, (as,
for example, by change of mterest in the parties,) or for
any other reason a supplemental bill, or a bill in the
nature of a supplemental bill, may be necessary to be filed
in the cause, leave to file the same may be granted by any
Judge of the court on any rule-day, upon proper cause
shown, and due notice to the other party. And if leave
is granted to file-such supplemental hll, the defendant
shall demur, plead, or answer thereto, on the next suc
ceeding rule-day after the supplemental bill is filed in the
clerk’s office, unless some other time shall be assigned by
a judge of the court.

58,

It shall not be necessary 1 any bill of revivor, or sup
plemental bill, to set forth any of the statements in the
original suit, unless the special circumstances of the case
may require 1t.

ANSWERS.
539.

Every defendant may swear to lns answer before any
justice or judge of any court of the United States, or
before any commissioner appomted by any circmit court
to take testimony or depositions, or before any master in
chancery appointed by any circuit court, or before any

1l ma AL Aem—
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AMENDMENT OF ANSWERS.

6O.

After an answer 1s put i, 1t may be amended as of
comse, m any matter of form, or by filhing up a blank, or
correcting a date, or reference to a document or other
small matter, and be 1esworn, at any time before a reph
cation 18 put m, or the cause 1s set down for a hearing
upon hill and answer. But after rephcation, or such set
ting down for a hearmg, 1t shall not be amended m any
material matters, as by adding new facts or defenses, or
qualifymg or altering the original statements, except by
special leave of the court o1 of a judge thereot, upon mo
tion and cause shown after due notice to the adverse
party, supported, 1f required, by afhdavit And 1n ever)
case where leave 1s so granted, the court, or the judge
granting the same, may, 1 Ins diseretion, require that the
same be separately engrossed and added as a distinet
amendment to the original answer, so as to be distingmsh
able therefrom

LAXCEPIIONS TO ANSWLERS.
Gl.

Atter an answel 18 filed on any 1ule day, the plamtifi
shall be allowed until the next succeeding rule day to file
m the clerk’s office exceptions theieto for msufficiency,
and no longer, unless a longer tine shall be allowed for
the purpose, upon cause shown to the court or a judge
thereof ; and 1if no exception shall be filed thereto within
that period, the answer shall be deemed and taken to be
sufficient.

62,

When the same sohicitor 15 employed tor two o1 more
defendants, and separate answers shall be filed, or other
proceedings had by two or more of the defendants sepa
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rately, costs shall not be allowed for such separate an
swers or other proceedings, wnless a master, upon refer
ence to him, shall certify that such separate answers and
other proceedings were necessary or proper, and ought not
to hayve been joined together,

Where exceptions shall be filed to the answer for imsuf
fictency within the period prescribed by these rules, if the
defendant shall not submit to the same and file an amend
ed answer on the next succeeding rule-day, the plaintift
shall forthwith set them down for a hearing on the next
succeeding rule-day thereafter before a judge of the court,
and shall enter, as of course, in the order book, an order
for that purpose. And if he shall not so set down the
same for a hearing, the exceptions shall be deemed aban
doned, and the answer shall be deemed sufficient: provi-
ded, however, that the court, or any judge thereof, may,
for good cause shown, enlarge the time for fihng excep
tions, or for answering the same, m his discretion, upon
such terms as he may deem reasonable,

64.

It at the hearing the exceptions shall be allowed, the
defendant shall be bound to put mn a full and complete
answer thereto on the next succeeding rule day ; other-
wise the plamtiff shall, as of course, be entitled to take
the bill, so far as the matter of such exceptions 1s con-
cerned, as confessed, or, at lis election, he may have a
writ of attachment to compel the defendant to make a
better answer to the matter of the exceptions; and the
defendant, when he 18 m custody upon such writ, shall
not be discharged therefrom but by an order of the court,
or of a judge thereof, upon his putting in such answer
and complymg with such other terms as the court or judge

may direct.
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65.

It, upon argument, the plamntiff’s exceptions to the
answer shall be overruled, or the answer shall be adjudged
msufficient, the prevailing party shall be entitled to all the
costs occasioned thereby, unless otherwise directed by the
court, or the judge thereof, at the hearing upon the excep
fions.

REPLICATION AND ISSUE
66.

Whenever the answer of the detendant shall not be
excepted to, or shall be adjudged o1 deemed sufficient, the
plamt:fi shall file the general repheation thereto on or
before the next succeeding 1ule day thereafter, and in all
cases where the general rephication 18 filed the canse shall
be deemed to all intents and purposes at 1ssune, without
any rejoinder or other pleading on either side. If the
plamntaff shall omit or refuse to file such rephcation withim
the prescribed period, the defendant shall be entitled to
an orde1, as of conise, for a dismissal of the smt, and the
smit shall thereupon stand dismissed, unless the court,
or a judge thereof, shall, upon motion for cause shown,
allow a rephication to be filed nune pro tune the plamtit

submitting to speed the cause, and to such other terms
as may be directed.

TESTIMONY—HOW TAKEN.

67.

After the cause 1s at 188ue, commissions to take testimony
may be taken out in vacation as well as i term, jomntly
by both parties, o1 severally by either party, upon 1nte:
rogatories filed by the party taking out the same in the
clerk’s office, ten days’ notice thereof being given to the
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adverse party to file cross-interrogatories before the 1ssu
ing of the commission ; and if no cross interrogatories are
filed at the expiration of the tune, the commission may
188ue er parte. In all cases the commissioner or commis-
sioners shall be named by the court, or by a judge thereof.
If the parties shall 8o agree, the testimony may be taken
upon oral interrogatories by the parties or their agents,
without filing any wntten interrogatories.

DECEMBER TERM, 1854.

Ordered, That the sixty seventh rule govermng equity
practice be so amended as to allow the presiding judge of
any court exercising jurisdiction, either in term time or
vacation, to vest in the clerk of said court general power
to name commissioners to take testimony 1n like manuner
that the court or judge thereof can now do by the said
sixty-seventh rule.

DECEMBER TERM, 1861,

Ordered, That the last paragraph 1n the sixty-seventh
rule i equity be repealed, and the rule be amended as
follows: Either party may give notice to the other that
he desires the evidence to be adduced m the cause to be
taken orally, and thereupon all the witnesses to be exam
ined shall be examined before one of the examiners of the
court, or before an examiner to be specially appointed by
the court, the exammer to be furmshed with a copy of
the bl and answer, if any; and such examination shall
take place 1n the presence of the parties or their agents,
by their counsel or sohicitors, and the witnesses shall be
subject to cross examination, and re examination, and
which shall be conducted as near as may be 1n the mode
now used m common law courts. The depositions taken
upon suchoral examination shall be taken down 1n writing
Ly the examiner 1n the form of narrative, unless he deter-
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mines the exammation shall be by question and answerin
special instances; and when completed, shall beread overto
the witness and signed by him in the presence of the parties
or connsel, or such of them as way attend; provided, if
the witness shall refuse to sign the said deposition, then
the exammer shall sign the same ; and the examiner ma)
uapon all exammations state any special matters to the
court as he shall think fit ; and any question or questions
which may be objected to shall be noted by the examiner
upon the deposition, but he shall not haye power to decide
on the competency, materiality, o1 1elevancy of the ques
tions; and the court shall have power to deal with the
costs of 1ncompetent, immaterial, o1 irreley ant depositions,
o1 parts of them, as may be just

The compulsory attendance of witnesses.

In case of refusal of witnesses to attend, to be sworn,
or to answer any question put by the examinex, or by
counsel or solicitor, the same practice shall be adopted as
18 now practiced with respeet to witnesses to be produced
on examination before an examiner of said court on writ
ten interrogatories.

Notice shall be given by the respectiye counsel or soh
citors, to the opposite counsel or sohcitors or parties, of
the time and place of the examination, for such reasonable
time as the exammer may fix by oider 1n each cause.

When the examination of witnesses before the examner
18 concluded, the ongmal deposition, authenticated by
the signature of the examner, shall be transmtted by
him to the clerk of the court, to be there filed of record
in the same mode as prescribed 1n the thirtieth section
of act of Congress, September 24, 1789,

Testimony may be taken on commssion in the usual
way by written interrogatories and cross interrogatories,
on motion to the court in term time, or to a judge in vaca
tion, for special reasons satisfactory to the court or judge
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68.

Testimony may also be taken 1n the cause, after it is at
1ssue, by deposition, accordig to the acts of Congress.
But 1 such case, 1f no notice is given to the adverse
party of the time and place of taking the deposition, he
shall, upon motion and affidavit of the fact, be entitled
fo a cross examination of the witness either under a com-
mission or by a new deposition taken under the acts of
Congress, if a court or a judge thereof shall, under all
the circumstances, deem 1t reasonable.

69.

Three months, and no more, shall be allowed for the
taking of testimony after the cause 1s at 18sue, unless the
court or a judge thereof shall, upon special cause shown
by either party, enlarge the time ; and no testimony taken
after such period shall be allowed to be read 1n evidence
at the hearing. Immedately upon the return of the com-
missions and depositions, containing the testimony, into
the clerk’s office, pubhcation thereof may be ordered
the clerk’s office, by any judge of the court, upon due notice
to the parties, or 1t may be enlarged, as he may deem
reasonable under all the eircumstances. But, by consent
of the parties, publication of the testimony may at any
tume pass 1n the clerk’s office, such consent being in writ-
g, and a copy thereof entered i the order books, or
imdorsed upon the deposition or testimony.

T1ESTIMONY DE BENE ESSE.
70.

After any bill filed, and before the defendant hath
answered the same, upon affidavit made that any of the
plaintiff’s witnesses are aged and nfirm, or going out of
the country, or that any one of them 18 a single witness
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to a matenal fact, the clerk of the court shall, as of course,
upon the apphecation of the plantaff, 1ssue a commission
to such commssioner or commissioners, as a judge of the
court may direct, to take the examination of such wit
ness or witnesses de bene esse upon giving due notice to
the adverse party of the time and place of taking his
testimony.

FORM OF THE LAST INTERROGATORY.
71.

The last mterrogatory in the written interrogatores to
take testimony now commonly 1n use shall in the future
be altered, and stated in substance thus: “Do you know,
or can you set forth, any other maftter or thing which
may be a benefit or advantage to the parties at 1ssue 1n
this cause, or either of them, or that may be materal to
the subject of this your examination, or the matters in
question 1n this canse? If yea, set forth the same fully
and at large 1 your answer.

CROSS BILL.
72.

Where a defendant in equity files a cross bill for dis
covery only against the plamtiff in the original bill, the
defendant to the original bill shall first answer thereto,
before the original plamntift shall be compellable to answer
the cross hill. The answer of the original plaintaff to such
cross bill may be read and used by the party fihng the
cross bill at the hearing, in the same manner and under

the same restrictions as the answer praying relief may
now be read and used.
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REFERENCE TO AND PROCEEDINGS BEFORE MASTERS,
73.

Every decree for an account of the personal estate of a
testator or intestate shall contain a direction to the mas-
ter, to whom 1t 18 referred to take the same, to inquire
and state to the court what parts, 1f any, of such per-
sonal estate are outstanding or undisposed of, unless the
court shall otherwise direct.

74.

Whenever any reference of any matter 18 made to a
master to examine and report thereon, the party at whose
instance, or for whose benefit, the reference is made, shall
cause the same to be presented to the master for a hear-
ing on or before the next rule-day succeeding the time
when the reference was made ; if he shall omt to do so,
the adverse party shall be at liberty forthwith to cause
proceedings to be had before the master, at the costs of
the party procuring the reference.

75.

Upon every such reference 1t shall be the duty of the
master, as soon as he reasonably can after the same 18
brought before him, to assign a time and place for pro-
ceedings 1n the same, and to give due notice thereof
to each of the parties or thewr sohcitors; and if either
party shall fail to appear at the time and place apponted,
the master shall be at liberty to proceed ex parte, or, in
his diseretion, to adjourn the examination and proceed
mgs to a future day, giving notice to the absent party or
s solicitor of such adjournment ; and 1t shall be the duty
of the master to proceed with all reasonable dihigence 1n
every such reference, and with the least practicable delay,
and either party shall be at hiberty to apply to the court,
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or a judge thereof, for an order to the master to speed the
proceedings, and to make his report, and to certify to the
court or judge the reasons for any delay.

76.

In the reports made by the master to the court no part
of any state of facts, charge, affidavit, deposition, exam-
ination, or answer brought in or used before them shall
be stated or recited. But such state of facts, charge, affi-
davit, deposition, examination, or answer shall be identi-
fied, specified, and referred to, so as to inform the court
what state of facts, charge, affidavit, deposition, exami-
nation, or answer were so brought in or used.

77.

The master shall regulate all the proceedings in every
hearing before him, upon every such reference; and he
shall have fullanthority toexamine the partiesin the cause,
upon oath, touching all matters contained in the refer-
ence; and also to require the production of all books,
papers, writings, vouchers, and other documents appli-
cable thereto; and also to examine on oath, vivd wvoce,
all witnesses produced by the parties before him, and to
order the examination of other witnesses to be taken,
under a commission to be issued upon his certificate from
the clerk’s office, or by deposition, according to the acts
of Congress, or otherwise, as hereinafter provided ; and
also to direct the mode in which the matters requiring
evidence shall be proved before him ; and generally to do
all other acts, and direct all other inquiries and proceed-
ings in the matters before him, which he may deem neces-
sary and proper to the justice and merits thereof and the
rights of the parties.
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78.

Witnesses who live withun the distnet may, upon due
notice to the opposite party, be summoned to appear before
the commissioner appointed to take testimony, or before
a master or examiner appointed 1 any cause, by subpena
in the usual form, which may be 1ssued by the clerk
blank, and filled up by the party praymg the same, or by
the commissioner, master, or examiner, requiring the
attendance of the witnesses at the time and place speci
fied, who shall be allowed for attendance the same com
pensation as for attendance 1 court; and 1f any witness
shall retuse to appear, or to give evidence, 1t shall be
deemed a contempt of the court, which being certified to
the clerk’s office by the commissioner, master, or exam
ner, an attachment may 1ssue thereupon by order of the
court or of any judge thereof, 1n the same manner as 1f
the contempt were for not attending, or for refusing to
give testimony in the court. But nothing herem con
tamned shall prevent the examimation of witnesses vivd
voce when produced in open court, 1f the comt shall, in
its diseretion, deem 1t advisable,

79.

All parties accounting before a master shall bring
their respective accounts m the form of debtor and
creditor; and any of the other parties who shall not be
satisfied with the accounts so brought in shall be at hiberty
to examine the accounting party vwd voce, or upon 1nter
rogatories in the master’s office, or by deposition, as the

master shall direct.
S0.

All affidavits, depositions, and documents which hayve
been previously made, read, or used m the court, upon
any proceeding In any cause or matter, may be used
before the master.
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Sl1.

‘The master shall be at liberty to examine any creditor
or other person coming mn to clain before nm, either
upon written mterrogatories or tiwwd voce, or m both
modes, as the nature of the case majy appear to him to
require. The evidence upon such examnations shall be
taken down by the master, or by some gther person by his
order and 1n Ins presence, 1f either party requires it, n
order that the same may be used by the court, 1f neces

sary.
s2.

The ciremt courts may appowmt standing masters in
chancery 1 thewr respective districts, both the judges
concurring 1n the appomntment ; and they may also appoint
a master pio hac vice 1 any particular case. The com
pensation to be allowed to every master in chauncery for
his services 1n any particular case shall be fixed by the
ciremit court 1n 1ts diseretion, having regard to all the cir
cumstances thereof, and the compensation shall be charged
upon and borne by such of the parties in the cause as the
court shall direct. The master shall not retain s report
as secunity for s compensation; but when the com
pensation 1s allowed by the court, he shall be entitled to
an attachment for the amount against the party who 1s
ordered to pay the same, 1f, upon notice thereof, he does
not pay 1t within the time preseribed by the court.

EXCEPTIONS 10 RCPORT OF MASTER,
S3.

The master, as soon as his report 18 ready, shall return
the same 1nto the clerk’s office, and the day of the retuin
shall be entered by the clerk in the order book. The
parties shall have one month from the time of filing the
report to file exceptions thereto; andif no exceptions aie
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within that period filed by either party, the report shall
stand confirmed on the next rule day after the month 18
expired. If exceptions are filed, they shall stand for hear-
ing before the court, if the court 18 then 1 session ; or, if
not, then at the next sitting of the court which shall be
held thereafter by adjournment or otherwise.

S4.

And n order to prevent exceptions to reports from being
filed for frivolous causes, or for mere delay, the party whose
exceptions are overiuled shall, for every exception over
ruled, pay costs to the other party, and for every exeep-
tion allowed shall be entitled to costs—the costs to be fixed
1, each case by the court, by a standing rule of the circuit
court.

DECREES,
’ 835.

Clercal mistakes in decrees, or decretal ordexs, or errors
arising from any accidental shp or omission, may, at any
time before an actual enrollment thereof, be corrected by
order of the court or a judge thereof, upon petition, with-
out the form or expense of a rehearing.

86.

In drawing up decrees and orders, neither the bill, nor
answer, nor other pleadings, nor any part thereof, nor the
report of any master, nor any other prior proceeding, shall
be recited or stated 1n the decree or order; but the decree
and order shall begin, 1n substance, as follows: “ This
cause came on to be heard (or to be funther heard, as the
case may be) at this term, and was argued Dby counsel ;
and thereupon, upon consideration thereof, it was ordered,
adjudged, and decreed as follows, viz:” [Here msert the
decree or order. |
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GUARDIANS AND PROCHEIN AMIS.

87.

Guardians ad litem to defend a suit may be appointed
by the court, or by any judge thereof, for infants or other
persons who are under guardianship, or otherwise incapa-
ble to sue for themselves. All infants and other persons
so incapable may sue by their guardians, if any, or by
their prochein ami; subject, however, to such orders as
the court may direct for the protection of infants and other
persons.

SS.

Every petition for a rehearing shall contain the special
matter or cause on which such rehearing is applied for,
shall be signed by counsel, and the facts therein stated, if
not apparent on the record, shall be verified by the oath
of the party, or by some other person. No rehearing shall
be granted after the term at which the final decree of the
court shall have been entered and recorded, if an appeal
lies to the Supreme Court. Butif no appeal lies, the peti-
tion may be admitted at any time before the end of the
next term of the court in the diseretion of the court.

59.

The circuit courts (both judges concurring therein) may
make any other and further rules and regulations for the
practice, proceedings, and process, mesne and final, in
their respective districts, not inconsistent with the rules
hereby prescribed, in their discretion, and from time to
time alter and amend the same,

90.

In all cases where the rules preseribed by this court or
by the cireuit conrt do not apply, the practice of the cir-

0 ¢ e S—— et i
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. cwt court shall be regulated by the present practice of the
High Court of Chancery in England, so far as the same
may reasonably be apphed consistently with the local cir-
cumstances and local convemence of the district where
the court 18 held, not as positive rules, but as furmshing
Just analogies to regulate the practice,

91.

Whenever, under these rules, an oath 1s or may be
required to be taken, the party may, if consecientiously
scrupulous of taking an oath, 1n lieu thereot, make solemn
affirmation to the truth of the facts stated by him.

DECEMBER TERM, 1863.
o92.

Ordered, That i swits m equity for the foreclosure of
mortgages in the circuit courts of the Umted States, or
any court of the Territories having jursdiction of the same,
a decree may be rendered for any balance that may be
found due to the complainant over and above the proceeds
of the sale or sales, and execution may 1ssue for the col-
lection of the same, as 18 provided in the 8th rule of this
court regulating the equity practice, where the decree 18
solely for the payment of money.






RULES OF PRACTICE

FOR

THE COURTS OF THE UNITED STATES

IN

ADMIRALTY AND MARITIME JURISDICTION, ON THE INSTANCE SIDE
OF THE COURT IN PURSUANCE OF THE ACT OF THE
TWENTY SECOND OF AUGUST, 1844, CHAP 188

No mesne process shall 18sue from the district courts in
any civil cause of admiralty and mantime jurisdiction
until the hbel, or libel of information, shall be filed in
the clerk’s office from which such process is to1ssue. All
process shall be served by the marshal, or by his deputy,
or, where he or they are mterested, by some discreet and
disinterested person appointed by the court.

In smts in personam the mesne process may be by a
simple warrant of arrest of the person of the defendant
1n the nature of a capias, or by a warrant of arrest of the
person of the defendant, with a clause therein that if he
cannot be found, to attach his goods and chattels to the
amount sued for; or if such property cannot be found, to
attach his credits and effects to the amount sued for in
the hands of the garmishees named theren; or by a sim
ple monition, 1n the nature of a summons to appear and
answer to the suit, as the libellant shall, in s hibel or
information, pray for or elect.

5
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In all suits e personam where a sunple warrant of ar
rest 1ssues and 18 executed, the marshal may take bail,
with sufhcient sureties, from the party arrested, by bond
or stipulation, upon condition that he will appear in the
suit and abide by all orders of the court, interlocutory o1
final, 1 the cause, and pay the money awarded by the
final decree rendered theremn in the court to which the
process 1s returnable, or i any appellate court. And
upon such bond or stipulation summary process of execu
tion may and shall be 1ssued aganst the primeipal and
sureties by the court to which such process 1s returnable,
to enforce the final decree so rendered, o1 upon appeal by
the appellate comt

4.

In all suits e personam where goods and chattels, or
credits and effects, are attached under such warrant au
thorizing the same, the attachment may be dissolved by
order of the court to which the same warrant 18 returnable
upon the defendant, whose property 18 so attached, giving
a bond or stipulation, with sufficient sureties, to abide by
all orders, interlocutory or final, of the court, and pay the
amount awarded by the final decree rendered 1n the couit
to which the process 1s 1eturnable, o 1 any appellate
court; and upon such bond o1 stipulation summary pro
cess of execution shall and may be 1ssued against the
principal and sureties by the court to which such warrant
18 returnable, to enforce the final decree so rendered, o1
upon appeal by the appellate court

5.

Bonds, o1 stipulations mm admiralty smits, may be given
and taken m open court, or at chambers, or before any
commissioner of the court who 18 authorized by the court
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to take affidavits of bail and depositions in cases pending
before the court.

In all suits in personam where bail is taken the court
may, upon motion, for due cause shown, reduce the amount
of the sum contained in the bond or stipulation therefor;
and in all cases where a bond or stipulation is taken as
bail, or upon dissolving an attachment of property as
aforesaid, if either of the sureties'shall become insolvent
pending the suit, new sureties may be required by the
order of the court to be given, upon motion and due proof
thereof.

g

In suits in personam no warrant of arrest, either of the
person or property of the defendant, shall issue for a sum
exceeding five hundred dollars, unless by the special order
of the court, upon affidavit or other proper proof, showing
the propriety thereof.

S.

In all suits in rem against a ship, her tackle, sails, ap-
parel, furniture, boats, or other appurtenances, if such
tackle, sails, apparel, furniture, boats, or other appurte-
nances are in the possession or custody of any third per-
son, the court may, after a due monition to such third per-
son, and a hearing of the cause, if any, why the same
should not be delivered over, award and decree that the
same be delivered into the custody of the marshal or other
proper officer, if, upon the hearing, the same is required
by law and justice. ‘

9.

In all cases of seizure, and in other suits and proceed-
ings in rem, the process, unless otherwise provided for by
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statute, shall be by a warrant of arrest of the ship, goods,
or other thing to be arrested ; and the marshal shall there
upon arrest and take the ship, goods, or other thing into
his possession for safe custody, and shall cause public
notice thereof, and of the time assigned for the return of
such process and the hearing of the cause, to be given in
such newspaper within the distriet as the distnet court
shall order; and if there 18 no newspaper published there
n, then 1n such other publhic places in the distriet as the
court shall direct. 3

10.

Inall cases where any goods or other things are arrested,
if the same are perishable, or are hable to deterioration,
decay, or injury by being detamned 1n custody pending the
suit, the court may, upon the apphecation of either party,
m 1ts discretion, order the same or so much thereof to be
sold as shall be perishable or hable to depreciation, decay,
or mjary ; and the proceeds, or so much thereof as shall
be a full secunty to satisfy m decree, to be brought mto
court to abide the event of the swit, or the court may,
upon the apphcation of the claimant, order a dehvery
thereof to hum, upon a due appraisement to be had unde:
its direction, either upon the claimant’s depositing 1n court
80 much money as the court shall order, or upon his giving
a stipulation, with sureties in such sum as the court shall
direct, to abide by and pay the money awarded by the
final decree rendered by the court or the appellate court,
if any appeal mtervenes, as the one o1 the othel cowsc
shall be ordered by the court.

11.

In Ithe manner, where any ship shall be anested, the
same may, upon the appheation of the claimant, be dely
ered to him, upon a due appraisement to be had, under
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the direction of the court, upon the claimant’s depositing
in court so much money as the court shall order, or upon
his giving a stipulation, with sureties as aforesaid; and
if the claimant shall decline any such appheation, then
the court may, in its discretion, upon the application of
either party, upon due cause shown, order a sale of such
ship, and the proceeds thereof to be brought mto court,

or otherwise disposed of, as 1t may deem most for the
benefit of all concerned.

12.

In all smts by material men for supphies or repairs, or
other necessaries, for a foreign ship, or for a ship 1n a
foreign port, the libellant may proceed against the ship
and freight in rem, or against the master or owner alone
in personam. And the like proceeding in personam but
not in rem shall apply to cases of domestic ships, for sup-
phes, repairs, or other necessaries.

13. Y

In all smts for mariners’ wages the hbellant may pro
ceed against the ship, freight, and master, or against the
ship and freight, or against the ow ner or the master alone
in personam.

14.

In all suts for pilotage the libellant may proceed against
the ship and master, or aganst the ship, or aganst the
owner alone, or the master alone, in personam

15.

In all suits for damage by collision the libellant may pro-
ceed against the ship and master, or against the ship alone,
or aganst the master or the owner alone, in personam.
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16.

In all swmits for an assault or beating on the high seas,
or elsewhere within the admiralty and maritime jurisdie

tion, the suit shall be wn personam only.
17.

In all suits aganst the ship or freight founded upon a
mere maritime hypothecation, either express or imphed,
of the master, for moneys taken up 1 a foreign port for
supphes or repans, o1 other necessaries for the voyage,
without any claim of marme mterest, the hbellant may
proceed either wn 1em, o1 against the master o1 the owner

alone m personam.
18,

In all suits on bottomry bonds, properly so called, the
smt shall be @ rem only agamnst the property hypothe
cated, o1 the proceeds of the property, in whosesoever
hands the same may be found, unless the master has,
without authority, given the bottomry bond, or by lus
fraud or misconduct has avoided the same, or has sub
tracted the property, or unless the owner has, by his own
misconduct or wrong, lost o1 subtracted the property, in
which latter cases the smit may be i personam agast

the wrong doer.
19.

In all suits for salvage the suit may be wn rem aganst
the property saved, or the proceeds thereof, or mn personam
agamst the party at whose request and for whose benefit
the salvage seryvice has been performed,

20.

In all petitory and possessory suits between part owners
or adverse proprietors, o1 by the owners of a ship, or the
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majority thereof, against the master of a ship for the ascer
tainment of the title and delivery of the possession, or
for the possession only, or by one or more part owners
against the others to obtain security for the return of the
ship from any voyage undertaken without their con-
sent, or by one or more part owners agamnst the others
to obtain possession of the ship for any voyage, upon giv
g security for the safe return thereof, the process shall
be by an arrest of the ship, and by a momtion to the ad-
verse party or parties to appear and make answer to the smt.

21.

In all cases of a final decree for the payment of money
the hibellant shall have a wnt of execution, in the nature
of a fieri facias, commanding the marshal or lis deputy to
levy and collect the amount thereof out of the goods and
chattels, lands and tenements, or other real estate of the
defendant or stipulators.

All informations and libels of information upon seizures
for any breach of the revenue, or navigation, or other laws
of the United States, shall state the place of seizure,
whether it be on land or on the high seas, or on naviga
ble waters within the admiralty and martime jursdiction
of the United States, and the district within which the
property 1s brought, and where it then 18, The informa-
tion or hibel of information shall also propound in distinct
articles the matters relied on as grounds or causes of for-
feiture, and aver the same to be contrary to the form of
the statute or statutes of the Unmited States m such case
provided, as the case may require, and shall conclude with
. a prayer of due process to enforce the forfeiture, and to
give notice to all persons concerned 1n nterest to appear
and shew cause at the return-dav of the process why
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23.

All hibels mn mstance causes, civil or maritime, shall
state the nature of the cause; as, for example, that 1t 1s
a cause, civil and maritime, of contract, or of tort or
damage, or of salvage, or of possession, or otherwise, as
the case may be; and 1f the libel be wn rem, that the pro
perty 18 within the district ; andif wn personam, the names
and occupations and places of 1esidence of the parties.
The libel shall also propound and articulate in distinct
articles the various allegations of fact upon which the
Ibellant rehes in support of his suit, so that the defend
ant may be enabled to answer distinctly and separately
the several matters contained in each article; and 1t shall
conclude with a prayer of due process to enforce his rights
i rem, Or wn personam, (as the case may require,) and for
such relief and redress as the court 18 competent to give
in the premises. And the hibellant may further require
the defendant to answer on oath all mterrogatories pro
pounded by him touching all and singular the allegations
m the hibel at the close or conclusion thereof.,

24.

In all informations and hibels, 1n causes of admiralty and
maritime jurisdiction, amendments, in matters of form,
may be made at any time, on motion, to the court as of
course, And new counts may be filed, and amendments,
i matters of substance, may be made, upon motion, at any
time before the final decree, upon such terms as the court
shall impose. And where any defect of form 1s set down
by the defendant upon special exceptions and 1s allowed,

the court may, in granting leave to amend, 1 pose terms
upon the hibellant.

25.

In all cases of Nibels in personam the court may, mn 1ts
discretion, upon the appearance of the defendant, where
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no bail has been taken and no attachment of property has
been made to answer the exigency of the suit, requre the
defendant to give a stipulation, with sureties in such sum
as the court shall direct, to pay all costs and expenses
which shall be awarded against him in the swt, upon the
final adjudication thereof, or by any interlocutory order,
m the progress of the suit.

In swits wn rem the party claaming the property shall
verify his claim on oath or solemn affirmation, stating that
the claimant by whom or on whose behalf the claim 1s
made 18 the true and bona fide owner, and that no other
person is the owner thereof. And where the claim 1s put
1n by an agent or consignee, he shall also make oath that
he is duly authorized thereto by the owner; or if the pro
perty be, at the time of the arrest, in the possession of
the master of a ship, that he is the lawful bailee thereof
for the owner. And upon putting in such claim, the claim-
ant shall file a stipulation, with sureties 1n such sum as
the court shall direct, for the payment of all costs and
expenses which shall be awarded against him by the final
decree of the court, or, upon an appeal, by the appellate
court.

27.

In all libels 1 causes of civil and maritime jurisdiction,
whether in rem or in personam, the answer of the defend
ant to the allegations 1n the libel shall be on oath or
solemn affirmation; and the answer shall be full and
expheit and distinet to each separate article and separate
allegation 1n the hbel, in the same order as numbered i
the hibel, and shall also answer 1n hike manuer each 1ter
rogatory propounded at the close of the hibel.*

*Vide post, 49th Rule, page 80
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28.

The hbellant may except to the safheiency, or fullness,
or distinctness, or relevancy of the answer to the articles
and interrogatories mn the hibel; and if the court shall
adjudge the same exceptions, or any of them, to be good
and valid, the comt shall order the defendant forthwith,
within such time as the court shall direct, to answer the
same, and may fither order the defendant to pay such
costs as the court shall adjudge reasonable.

29.

If the defendant shall omit or refuse to make due answer
to the libel upon the return day of the process, or othel
day assigned by the court, the court shall pronounce him
to be 1in contumaey and defaunlt; and thereupon the libel
shall be adjudged to be taken pro confesso agammst him,
and the court shall proceed to hear the cause ex parte
and adjudge therem as to law and justice shall appertain.
But the court may, in 1ts discretion, set aside the default,
and, upon the appheation of the defendant, admt him to
make answer to the hibel at any time before the final hear
g and decree, upon his payment of all the costs of the
suit up to the time of granting leave therefor.

30.

In all cases where the defendant answers, but does not
answer fully and exphaeitly and distinetly to all the mat
ters 1 any article of the hibel, and exception 1s taken
thereto by the hibellant, and the exception 1s allowed, the
court may, by attachment, compel the defendant to make
further answer thereto, or may direct the matter of the
exception to be taken pro confesso agamst the defendant
to the full purport and effect of the article to which 1t
purports to answer, and as 1f no answer had been put n
thereto.
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The defendant may object, by his answer, to answer any
allegation or interrogatory contained in the libel which
will expose him to any prosecution or punishment for a
crime, or for any penalty or any forfeiture of his property
for any penal offense.

32.

The defendant shall have a right to require the per-
sonal answer of the libellant upon oath or solemn affirma-
tion to any interrogatories which he may, at the close of
his answer, propound to the libellant touching any mat-
ters charged in the libel, or touching any matter of defense
set up in the answer, subject to the like exception as to
matters which shall expose the libellant to any prosecu-
tion, or punishment, or forfeiture, as is provided in the
thirty-first rule. Indefault of due answer by thelibellant to
such interrogatories, the court may adjudge the libellant
to be in default and dismiss the libel, or may compel his
answer in the premises by attachment, or take the subject-
matter of the interrogatory pro confesso in favor of the
defendant, as the court, in its discretion, shall deem most
fit to promote public justice. '

Where either the libellant or the defendant is out of
the country, or unable, from sickness or other casualty,
to make an answer to any interrogatory on oath or solemn
affirmation at the proper time, the court may, in its dis-
cretion, in furtherance of the due administration of justice,
dispense therewith, or may award a commission to take
the answer of the defendant when and as soon as it may

be practicable.
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34.

1f any third peison shall intervene in any cause of
admiralty and maritime jurisdiction «n rem for his own
mterest, and he 1s entatled, according to the course of
admiralty proceedings, to be heard for lns own nterest
therein, he shall propound the matter in smitable allega
tions, to which, 1f admitted by the court, the other party
or parties in the smit may be required, by order of the
court, to make due answer ; and such further proceedings
shall be had and decree rendered by the court theremn as
to law and justice shall appertain. But every such inter
venor shall be required, upon fihng s allegations, to
ginne a stipulation, with sureties, to abide by the final
decree rendered 1n the cause, and to pay all such costs
and expenses and damages as shall be awarded by the
court upon the final decree, whether 1t 18 rendered 1n the
original or appellate court.

35.

Stipulations 1 admiralty and maritime suits may be
taken m open court, or by the proper judge at chambers,
or, under his order, by any commissioner of the court who
18 a standing commissioner of the court, and 1s now by
law anthorized to take affidavits of bail, and also deposi
tions 1 civil causes pending in the courts of the Umted
States.

36.

Exceptions may be taken to any libel, allegation, or
answer, for surplusage, irreleyancy, impertinence, or scan
dal ; and 1f, upon reference to a master, the exception shall
be reported to be so objectionable, and allowed by the
court, the matter shall be expunged, at the cost and ex
pense of the party in whose libél or answer the same 1s
found.
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87.

In cases of foreign attachment, the garmishee shall be
required to answer on oath or solemn affirmation as to the
debts, credits, or effects of the defendant in s hands,
and to such interrogatories touching the same as may be
propounded by the hbellant; and if he shall refuse or
neglect so to do, the court may award compulsory process
wm personam agamst him. If he admits any debts, credits,
or effects, the same shall be held i lis hands, hable to
answer the exigency of the suit.

38.

In cases of mariners’ wages, or bottomry, or salvage,
or other proceedings in rem, where freight or other pro-
ceeds of property are attached to or are bound by the suit,
which are n the hands or possession of any person, the
court may, upon due applhication, by petition of the party
interested, require the party charged with the possession
thereot to appear and show cause why the same should
not be brought into court to answer the exigency of the
suit ; and 1f no sufficient cause be shown, the court may
order the same to be brought into eourt to answer the
exigency of the smt; and upon failure of the party to
comply with the order, may award an attachment, or
other compulsive process, to compel obedience thereto.

39.

If, in any admiralty smt, the hbellant shall not appear
and prosecute his swt, according to the course and orders
of the court, he shall be deemed n default and contumacy,
and the court may, upon the appheation of the defendant,
pronounce the suit to be deserted, and the same may be
dismissed with costs.
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40.

The court may, 1n 1ts diseretion, upon the motion of the
defendant and the payment of costs, rescind the deciee
m any swit 1n which, on account of his contumacy and
default, the matter ot the hibel shall have been decreed
agamnst him, and grant a rehearing thereof at any time
within ten days after the decree has been entered, the
defendant submitting to such further orders and terms
i the premises as the court may direet?

41.

All sales of property under any decree ot admiralty shall
be made by the marshal or lns deputy, or other proper
officer assigned by the court, where the marshal 18 a party
i nterest, i pursuance of the orders of the court; and
the proceeds thereof, when sold, shall be torthwith paid
mto the registry of the court by the officer making the
stle, to be disposed of by the court according to law,

42

All moneys pard mto the registiy ot the court shall be
deposited 1 some bank designated by the court, and shall
be so deposited in the name of the court, and shall not be
drawn out except by a check or checks, signed by a judge
of the court, and countersigned by the cleik, stating on
whose account and for whose use 1t 18 drawn, and 1n what
suit and out of what fund i particular 1t 18 paxd. The
clerk shall keep a 1egular book, containing a memoran
dum and copy of all the checks so diawn and the date
thereof.

43.

Any petson having an mterest in any proceeds in the
registry of the court shall have a right, by petition and
summary proceeding, to mtervene pro wnteresse suo for a

S —
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delivery thereof to him; and upon due notice to the
adverse parties, if any, the court shall and may proceed
summarily to hear and decide thereon, and to decree
therein according to law and justice. And if such peti-
tion or claim shall be deserted, or, upon a hearing, be
dismissed, the court may, in its discretion, award costs
against the petitioner in favor of the adverse party.

44.

In cases where the court shall deem it expedient or
necessary for the purposes of justice, the court may refer
any matters arising in the progress of the suit to one or
more commissioners, to be appointed by the court to hear
the parties and make report therein. And such commis-
sioner or commissioners shall have and possess all the
powers in the premises which are usually given to or
exercised by masters in chancery in references to them,
including the power to administer oaths to and to exam-
ine the parties and witnesses touching the premises.

45.

All appeals from the district to the ‘cireuit court must
be made while the court is sitting, or within such other
period as shall be designated by the district court by its
general rules, or by an order specially made in the par-

ticular suit.
46.

in all cases not provided for by the foregoing rules the
district and circuit courts are to regulate the practice of
the said courts respectively, in such manner as they shall
deem most expedient for the due administration of justice
in suits in admiralty.

47.

In all suits in personam where a simple waitant of arrest
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1ssues and 18 executed, bail shall be taken by the marshal
and the court 1n those cases only mm which 1t 18 required
by the laws of the State where an arrest 1s made upon
similar or analogous process 1ssuing from the State courts.

And mmprisonment for debt, on process 1ssming out of
the admiralty court, 1s abolished in all cases where, by
the laws of the Statein which the court s held, imprison-
ment for debt has been, or shall be hereafter, abolished,
upon similar or analogous process 1ssmng from a State
court.

48.

The twenty seventh rule shall not apply to cases where
the sum o1 value i dispute does not exceed fifty dollars,
exclusive of costs, unless the district court shall be of
opmion that the proceedings prescribed by that rule are
necessary for the purposes of justice in the case betore
the court.

All rules and parts of rules heretofore adopted meon
sistent with this order are hereby repealed and annulled.

49.

Further proof taken i a ciremit court upon an adm
ralty appeal shall be by deposition, taken before som
commissioner appomted by a ewrcwt court, pursuant t
the acts of Congiess in that behalf, or before some officer
authonzed to take depositions by the thirtieth section
of the act of Congress of the 24th of September, 1789,
upon an oral examination and eross examimation, unless
the court 1n which such appeal shall be pending, or one
of the judges thereof, shall, upon motion, allow a com
mission to 1ssue to take snch depositions upon written
interrogatories and cross interrogatories. When such
deposition shall be taken by oral examination, a notufi-
cation from the magistrate before whom 1t 1s to be taken,
or from the clerk of the court m which such appeal shall
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be pending, to the adverse party to be present at the
taking of the same, and to put interrogatories, if he
think fif, shall be served on the adverse party, or his
attorney, allowmg time for their attendance after being
notified not less than twenty four hours, and mn add:
tion thereto one day, Sundays exclusive, for every
twenty miles travel: Provided, That the court i which
such appeal may be pending, or either of the judges
thereof, may, upon motion, increase or dimimsh the length
of notice above required.

When oral evidence shall be taken down by the e¢lerk
of the district court, pursnant to the above-mentioned
section of the act of Congress, and shall be transmitted
to the circuit court, the same may be used 1n evidence on
the appeal, saving to each party the right to take the
depositions of the same witnesses, or either of them, if
he should so elect.

51,

When the defendant, 1n his answer, alleges new facts,
these shall be considered as denied by the libellant, and
no rephcation, general or special, shall be allowed. But
within such time after the answer is filed as shall be fixed
by the distrniet court, either by general rule or by special
order, the libellant may amend his Iibel so as to confess
and avoid, or explain, or add to the new matters set forth
in the answer ; and within such time as may be fixed, in
hke manner, the defendant shall answer such amend
ments.

a2,

The clerks of the district courts shall make up the records

Phi D de AL i 23 nwmwbo A anmaale on that
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1. The style of the court.

2. The names of the parties, setting forth the original
parties, and those who have become parties before the
appeal, if any change has taken place.

3. If bail was taken, or property was attached or
arrested, the process of arrest or attachment and the ser-
vice thereof, all bail and stipulations, and, if any sale has
been made, the orders, warrants, and reports relating
thereto.

4. The libel, with exhibits annexed thereto.

5. The pleadings of the defendant, with the exhibits
annexed thereto.

6. The testimony on the part of the libellant, and any
exhibits not annexed to the libel.

7. The testimony on the part of the defendant, and
any exhibits not annexed to his pleadings.

8. Any order of the court to which exception was made.

9. Any report of an assessor or assessors, if excepted
to, with the orders of the court respecting the same, and
the exceptions to the report. If the report was not
excepted to, only the fact that a reference was made, and
so much of the report as shows what results were arrived
at by the assessor, are to be stated.

10. The final decree.

11. The prayer for an appeal, and the action of the
district court thereon; and no reasons of appeal shall be
filed or inserted in the transeript.

The following shall be omitted :

1. The continuances.

2. All motions, rules, and orders not excepted to which
are merely preparatory for trial.

3. The commissions to take depositions, notices there-
for, their captions, and certificates of their being sworn
to, unless some exception to a deposition in the distriet
court was founded on some one or more of these; in
which case so much of either of them as may be involved

-



COURTS OF ADMIRALTY. 83

in the exception shall be set out. In all other cases it
shall be sufficient to give the name of the witness, and to
copy the interrogatories and answers, and to state the
name of the commissioner, and the place where and the
date when the deposition was sworn to; and in copying
all depositions taken on interrogatories, the answer shall
be inserted immediately following the question.

The clerk of the district court shall page the copy of
the record thus made up, and shall make an index there-
to, and he shall certify the entire document, at the end
thereof, under the seal of the court, to be a transcript of
the record of the distriet court in the cause named at the
beginning of the copy made up pursuant to this rule;
and no other certificate of the record shall be needful or
inserted.

No. 54.

Whenever a cross libel is filed upon any counter-claim
arising out of the same cause of action for which the
original libel was filed, the respondents in the cross libel
shall give security, in the usual amount and form, to re-
spond in damages as claimed in said cross libel, unless
the court on cause shown shall otherwise direct ; and all
proceedings upon the original libel shall be stayed until
such security shall be given.
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GENERAL ORDERS IN BANKRUPTCY.

In pursuance ot the tenth section of the act entitled
‘“An act to establish a umform system of bankruptey
throughout the United States,” approved March 2, 1867,
the justices of the Supreme Court of the Umted States
have framed the following general orders, which shall
constitute the rules of praetice and procedure in bank
raptey m the distmet courts of the Umted States.

DUTIES OF CLERKS OF DISTRICT COURTS.

The elerks of the several distriet courts shall enter upon
cach petition in bankruptey the day, and the hour of the
day, upon which the same shall be filed ; and shall also
make a sumlar note upon every subsequent paper filed
with them ; and the papers in each case shall be kept in
a file by themselves. No paper shall be taken from the

™ —
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1I.
PROCESS.

All process, summons, and subpenas shall issue out of
the court under the seal thereof, and be tested by the
clerk; and blanks with the signature of the clerk and seal
"of the court may, upon application, be furnished to the
registers.

IKN.

APPEARANCE.

Proceedings in bankruptey may be conducted by the
bankrupt in person in his own behalf, or by a petitioning
or opposing creditor; but a creditor will only be allowed
to manage before the court hisindividual interest. Either
party may appear and conduet the proceedings by attor-
ney, who shall be an attorney or counsellor authorized to
practice in the eircuit or district court. The name of the
attorney or counsellor, with his place of residence and
business, shall be entered upon the docket, with the date
of the entry. All papers or proceedings offered by an
attorney to be filed shall be indorsed as above required ;
and orders granted on motion shall contain the name of
the party or attorney making the motion. Notices and
orders which are not, by the act or by these rules, required
to be served on the party personally, may be served upon
his attorney.

V.
COMMENCEMENT OF PROCEEDINGS,

Upon the filing of a petition in case of voluntary bank-
ruptey, or as soon as any adjudication of bankruptey is
made upon a petition filed in case of involuntary bank-
ruptey, the petition shall be geferred to one of the regis-

e ———




ters i such manner as the district court shall direct; and
the petitioner shall furnish the register with a copy of the
papers in the case, and thereafter all the proceedings re-
quired by the act shall be had before him, except such as
are required by the act to be had in the district court, or
by special order of the district judge, unless some other
register i8 directed to act in the case.

The order designating the register to act upon any peta
tion shall name a day upon which the bankrupt shall at-
tend before the register, from which date he shall be sub
Ject to the orders of the court in all matters relating to
his bankruptey, and may receive from the register a pro-
tection against arrest, to continue until the final adjudi
cation on his application for a discharge, unless suspended
or vacated by order of the court.

A copy of the order shall forthwith be sent by mail to
the register, or be delivered to him personally, by the clerk
or other officer of the court.

v-

REGISTERS.

The time when and the place where the registers shall
act upon the matters arising under the several cases re-
ferred to them, shall be fixed by special order of the dis
trict court, or by the register acting under the authority
of a general order, i each case, made by the district
court; and at such times and places the registers may per
form the acts which they are empowered to do by the act,
and conduct proceedings 1n relation to the following mat
ters, when uncontested, viz: making adyudication of bank-
ruptey on petition of the debtor; directing, unless other
wise ordered by the court, the newspapers 1 which the
notices shall be published by the messenger; administer-
Ing oaths; recemng the surrender of a bankrupt; grant-

da’e L........l.. ..... w alerine wasnmorta dirontinn far nn
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tices, advertisements, and other ministerial proceedings;
taking proofs of claims; ordering payment of rates and
taxes, and salary or wages of persons in the employment
of the assignee; ordering amendments, or inspection, or
copies, or extracts of any proceedings; taking accounts
of proceeds of securities held by any creditor; taking ev-
idence concerning expenses and charges against the bank-
rupt’s estate; auditing and passing accounts of assignees;
proceedings for the declaration and payment of dividends,
and taxing costs in any of the proceedings, all of which
shall be subject to the control of the court.

VI.
DISPATCH OF BUSINESK.

Every register, in performing the duties required of him
under the act, and by these orders, or by orders of the
distriet court, shall use all reasonable dispatch, and shall
not adjourn the business but for good cause shown. Six
hours’ session shall constitute a day’s sitting if the busi-
ness requires; and when there is time to complete the pro-
ceedings in progress within the day, the party obtaining
any adjournment or postponement thereof may be charged,
if the court think proper, with all the costs ineurred in

consequence of the delay.
VII.

EXAMINATION AND FILING OF PAPERS.

It shall be the duty of the register to examine the bank-
rupt’s petition and schedules filed thercwith, and to certify
whether the same are correct in form; or, if deficient, in
what respect they are so; and the court may allow amend-
ments to be made in the petition and schedules upon the
application of the petitioner, upon proper cause shown,
at ny time prior to the discharge of the bankrupt. At



the close of the last examination of the bankrupt, the
1egister having charge of the case shall file all the papers
relating thereto in the office of the clerk of the distret
court, and these papers, together with those on file in the
clerk’s office, and the entries i the minute-book, shall
constitute the record m each case; and the clerk shall
cause the papers in each case to be bound together.

VIIL.

ORDERS BY THE REGISTER.

Whenever an order 18 made by a register i any pro-
ceedmg m which notice 18 required to be given to either
party before the order can be made, the fact that the
notice was given, and the substance of the evidence of
the manner 1n which 1t was given, shall be recited 1n the
preamble to the order, and the fact also stated that no
adverse 1nterest was represented at the time and place
appomnted for the hearing of the matter upon such notice;
and whenever an order 18 made where adverse interests
are represented before the register, the fact shall be stated
that the opposing parties consented thereto, or that the
adverse 1nterest represented made no opposition to the
eranting of such order.

IX.

NOTIFICATION TO ASSIGNEE OF HIS APPOINTMEN1.

It shall be the duty of the register, immedately upon
the appomntment of an assignee, as prescribed 1 sections
twelve and thirteen of the act, (should he not be present at
such meeting,) to notify him, by personal or mail service,
of his appomntment ; and 1n such notification the assignee
so apponted shall be required to give notice forthwith to
the court or register of his aceceptance or rejection of the
trust.
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x.

TESTIMONY, HOW TAKEN.

The examination of witnesses before a register in bank-
ruptey may be conducted by the party in person or by his
counsel or attorney, and the witnesses shall be subject to
examination and cross-examination, which shall be had in
conformity with the mode now adopted in courts of law.
The depositions upon such examination shall be taken
down in writing by the register in the form of narrative,
unless he determines that the examination shall be by
question and answer in special instances, and when com-
pleted shall be read over to the witness and signed by
him in the presence of the register. Any question or
questions which may be objected to shall be noted by the
register upon the deposition, but he shall not have power
to decide on the competency, materiality, or relevancy of
the question; and the court shall have power to deal with
the costsof incompetent, immaterial, or irrelevant deposi-
tions, or parts of them, as may be just. 1In case of refusal
of a witness to attend, or to testify before a register, the
same proceedings may be had as are now authorized with
respect to witnesses to be produced on examination before
an examiner of any of the courts of the United States on
written interrogatories.

XI.

. a
MINUTES BEFORE REGISTER, FILING, ETC.

A memorandum made of each act performed by a reg-
ister shall be in suitable form, to be entered upon the
~ minute-book of the court, and shall be forwarded to the
clerk of the court not later than by mail the next day after
the act has been performed. Whenever an issue is raised
before the register in any proceedings, either of fact or
law, he shall cause the same to be stated in writing in the
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manner required by the fourth and sixth sections of the
act, and certify the same forthwith to the district judge
for lms decision. The pendency of the issue undecided
before a judge shall not necessanly suspend or delay other
proceedings before the register or court in the case.

XII.

ACCOUNTS FOR SERVICES OF REGISTER AND MARSHAL.

Every register shall keep an aecurate account of his
travelling and mmeidental expenses, and those of any clerk
or other officer attending him 1n the performance of his
duties 1n any case or number of cases which may be
referred to him; and shall make return of the same under
oath, with proper vouchers, (when vouchers can be pro
cured,) on the first Tuesday in each month; and the
marshal shall make s return, under oath, ot lus actual
and necessary expenses 1 the service of every warrant
addressed to him, and for custody of property, publica-
tion of notices and other services, and other actual and
necessary expenses paid by him, with vouchers therefor
whenever practicable, and also with a statement that the
amounts charged by him are just and reasonable,

XIIi.

MARSHAL AS MESSENGER.*

It shall be the duty of the marshal as messenger to take
possession of the property of the bankrupt, and to pre
pare, within three days from the time of taking such
possession, a complete inventory of all the property, and
to return 1t as soon as completed. The time for making
t! e mventory and return may be enlarged, under proper
cireumstances, by special ovder of the district court. He
shall also, 1n case the bankrupt i1s absent, or cannot be



92 GENERAL ORDERS IN BANKRUPTCY.

found, prepare a schedule of the names and residences of
his ereditors, and the amount due to each, from the books
or other papers of the bankrupt that may be seized by
him under his warrant, and from any other sources of
information; but all statements upon which his return
shall be made shall be in writing, and sworn to, by the
parties making them, before one of the registers in bank-
ruptey of the court, or a commissioner of the courts of
the United States. In cases of voluntary bankruptey,
the marshal may appoint special deputies to act, as he
may designate, in one or more cases, as messengers, for
the purpose of causing the notices to be published and
served as required in the eleventh section of the act, and
for no other purpose. In giving the notices required by
the third subdivision of the eleventh section of the act,
it shall be sufficient to give the names, residences, and
the amount of the debts (in figures) due the several cred-
itors, so far as known, and no more,

DECEMBER TERM, 1867.

It is ordered that rule thirteen be amended so as to
read as follows:

[t shall be the duty of the marshal as messenger to
take possession of the property of the bankrupt, and to
prepare, within three days from the time of taking such
possession, a complete inventory of all the property, and
to return it as soon as completed. The time for making
the inventory and return may be enlarged, under proper
circumstances, by special order of the district court: [Pro-
vided, however, That if any goods or effects so taken into
possession as the property of the bankrupt shall be
claimed by or in behalf of any other person, the marshal
shall forthwith notify the petitioning creditor of such
claim, and may, within five days after so giving notice of
such claim, deliver them to the claimant or his agent, un-
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less the petitioning creditor or party at whose instance
possession 18 taken shall, by bond with sufficient sureties,
to be approved by the marshal, indemnify the marshal
for the taking and detention of such goods and effects,
and the expenses of defending aganst all claims thereto,
and, 1n case of such indemmty, the marshal shall retain
possession of such goods and effects, and proceed 1n rela-
tion thereto as if no such claim had been made: And
provided further, That i case the petitiomng creditor
claims that any property not in the possession of the
bankrupt belongs to hum, and should be taken by the
marshal, the marshal shall not be bound to take posses

sion of the same unless indemnified 1n llke manner.] He
shall also, 1n case the bankrupt 18 absent, or cannot be
found, prepare a schedule of the names and residences of
his creditors, and the amount due to each, from the books
or other papers of the bankrupt that may be seized by
him under his warrant, and from any other sources of

formation; but all statements upon which his return shall
be made shall be 1n writing, and sworn to by the parties
making them, before one of the registers in bankruptey
of the court, or a commissioner of the courts of the Umted
States. In cases of voluntary bankruptey, the marshal
may appoint special deputies to act, as he may designate,
I one or more cases, as messengers, for the purpose of
causing the notices to be published and served as required
m the eleventh section of the act, and for no other pur

pose. In giving the notices required by the third sub-
division of the eleventh section of the act, 1t shall be suf
ficient to give the names, residences, and the amount of
the debts (1n figures) due the several creditors, so far as
known, and no more,

XIV.
PETITIONS AND AMENDMENTS,

All petitions, and the schedules filed therewith, shall
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be printed or written out plainly, and without abbrevia-
tion or interlineation, except where such abbreviation
and interlineation may be for the purpose of reference; and
whenever any amendments are allowed, they shall be
written and signed by the petitioner on a separate paper,
in the same manner as the original schedules were signed
and verified ; and if the amendments are made to differ-
ent schedules, the amendments to each schedule shall be
made separately, with proper reference to the schedule
proposed to be amended, and each amendment shall be
verified by the oath of the petitioner in the same manner
as the original schedules.

XV.
PRIORITY OF ACTIONS, (INVOLUNTARY BANKRUPTCY.)

Whenever two or more petitions shall be filed by cred-
itors against a common debtor alleging separate acts of
bankruptey committed by said debtor on different days
within six months prior to the filing of said petitions, and
the debtor shall appear and show cause against an adjudi-
cation of bankruptey against him on the petitions, that
petition shall be first heard and tried which alleges the
commission of the earliest act of bankruptey; and in case
the several acts of bankruptey are alleged in the different
petitions to have been committed on the same day, the
court before which the same are pending may order them
to be consolidated, and proceed to a hearing as upon one
petition ; and if an adjudication of bankruptcy be made
upon either petition, or for the commission of a single act
of bankruptey, it shall not be necessary to proceed to a
hearing upon the remaining petitions unless proceedings
be taken by the debtor for the purpose of causing such
adjudication to be annulled or vacated.
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XVI.

FILING PETITIONS IN DIFFERENT DISTRICTE.

In case two or more petitions shall be filed against the
same individual in different districts, the first hearing
shall be had in the district in which the debtor has his
domicile ; and such petition may be amended by insert-
ing an allegation of an act of bankruptey committed at
an earlier date than that first alleged, if such earlier act
is charged in either of the other petitions; and in case of
two or more petitions against the same firm in different
courts, each having jurisdiction over the case, the peti-
tion first filed shall be first heard, and may be amended
by the insertion of an allegation of an earlier act of bank-
ruptey than that first alleged, if such earlier act is charged
in either of the other petitions; and, in either case, the
proceedings upon the other petitions may be stayed until
an adjudication is made upon the petition first heard ; and
the court which makes the first adjudication of bankruptey
shall retain jurisdiction over all proceedings therein until
the same shall be closed. In case two or more petitions
for adjudication of bankruptcy shall be filed in different
districts by different members of the same copartnership
for an adjudication of the bankruptey of said copartner-
ship, the court in which the petition is first filed having
jurisdiction, shall take and retain jurisdiction over all
proceedings in such bankruptey until the same shall be
closed ; and if such petitions shall be filed in the same
district, action shall be first had upon the one first filed.

XVII.
CONCERNING REDEMPTIONS OF PROPERTY AND COM-
: POUNDING CLAIMS,
Whenever it may be deemed for the benefit of the estate
of a bankrupt to redeem and discharge any mortgage, or
other pledge, or deposit, or lien upon any property, real
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or personal, or to relieve said property from any condi-
tional contract, and to tender performance of the condi-
tions thereof, or to compound any debts or other claims
or securities due or belonging to the estate of the bank
rupt, the assignee, or the bankrupt, or any creditor who
has proved his debt, may file his petition therefor in the
office of the clerk of the district court; and thereupon the
court shall appoint a suitable time and place for the
hearing thereof, notice of which shall be given in some
newspaper, to be designated by the court, at least ten
days before the hearing, so that all creditors and other
persons interested may appear and show cause, if any
they have, why an order should not be passed by the
court upon the petition authorizing such act on the part
of the assignee.

XVILL.
PROCEEDINGS IN CASE OF COPARTNERSHIPS.

In case one or more members of a copartnership refuse
to join in a petition to have the firm declared bankrupt,
the parties refusing shall'be entitled to resist the prayer
of the petition in the same manner as if the petition had
been filed by a ereditor of the partnership, and notice of
the filing of the petition shall be given to%him in the same
manner as provided by law and by these rules in the case
of a debtor petitioned against; and he shall have the
right to appear at the time fixed by the court for the
hearing of the petition, and to make proof, if he can, that
the copartnership is not insolvent, or has not committed
an act of bankruptey, and to take all other defenses which
any debtor proceeded against is entitled to take by the
provisions of the act; and in case an adjudication of
bankruptey is made upon the petition, such copartner
shall be required to furnish to the marshal, as messenger,
a schedule of his debts and an inventory of his property
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1 the same wanner as 18 required by the act in cases of
debtors against whom adjudication of bankruptey shall
be made,

XIX.

-
DUTIES OF ASSIGNEES.

The assignee shall, immediately on entering upon his
duties, prepare a complete mventory of all the property
of the bankrupt that comes mto his possession; and all
sales of the same shall be by public auction, unless other
wise ordered by the court. Every assignee shall keep
fall, exact, and regular books of account of all receipts,
payments, and expenditures of money by him, and shall
make report to the court, within twenty days after receiv-
g the deed of assignment, of the articles set off to the
bankrupt by him, according to the provisions of the four-
teenth section of the act, with the estimated value of each
article, and any creditor may take exceptions to the
determination of the assignee within twenty days after
the fihng of the report.

XX.
COMPOSITION WITH CREDITORS (ARBITRA'!‘ION.)

Whenever an assignee shall make appheation to the
court for authonty to submit a controversy ansing in the
settlement of demands against the bankrupt’s estate, or
of debts due to 1t, to the determination of arbitrators, or for
authonty to compound and settle such controversy by
agreement with the other party,the subject-matter of the
controversy and the reasons why the assignee thinks 1t
proper and most for the interest of the creditors that it
should be settled by arbitration or otherwise, shall be
set forth clearly and distinetly 1n the appheation ; and the
court, upon examination of the same, may immedately

7
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proceed to take testimony and make an order thereon, or
may direct the assignee to give notice of the application,
either by publication or by mail, or both, to the creditors
who have proved their claims to appear and show cause,
on a_day to be named in the order and notice, why the
application should not be granted, and may make such
order thereon as may be just and proper.

XXI.
DISPOSAL OF PROPERTY BY ASSIGNEL.

In making sales of personal property the assignee shall
give at least ten days’ notice of the time and place of the
sale, and of the articles to be sold, by advertisement in
one or more newspapers, to be designated by the court or
by a register, and by posted handbills or otherwise, as he
may think best for the interest of the estate, or as the
court may order, and he shall give like notice of the sale
of any real estate at least twenty days before such sale.
Upon his application to the court, and for good cause
shown, the assignee may be authorized to sell any speci-
fied portion of the bankrupt’s estate at private sale. The
conrt, by order in special cases, may dispense with news-
paper and handbill advertisements. In making sale of
the franchise of a corporation, it may be offered in frac-
tional parts, or in certain numbers of shares, correspond-
ing to the number of shares in the bankrupt corporation.
And in making the sale of the real estate of a bankrupt,
the assignee shall, unless otherwise ordered by the court,
offer the same in lots or parcels, if it exists in separate
parcels, in snch manner as may be for the interest of the
creditors of the estate.

XXII.
PERISHABLE PROPERTY,

In all cases where goods or other articles come into
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possession of the messenger or assignee which are perish-
able, or liable to deterioration in value, the court may,
upon application, in its discretion, order the same to be
sold, and the proceeds deposited in court.

XXIIL

SERVICE OF NOTICE.

The notice provided by the eighteenth section of the act
shall be served by the marshal or his deputy, and notices
to the creditors of the time and place of meeting provided
by the section shall be given through the mail by letter,
signed by the clerk of the court.

Every envelope containing a notice sent by the clerk or
messenger shall have printed on it a direction to the post-
master at the place to which it is sent to return the same
within ten days unless called for.

XXIV.

OPPOSITION TO DISCHARGE.

A creditor opposing the application of a bankrupt for
discharge shall enter his appearance in opposition thereto
on the day when the creditors are required to show cause,
and shall file his specification of the grounds of his opposi-
tion, in writing, within ten days thereafter, uunless the
time shall be enlarged by order of the district court in the
case, and the court shall thereupon make an order as to
the entry of said case for trial on the docket of the dis-
trict court, and the time within which the same shall be
heard and decided.

XXYV.
SECOND AND THIRD MEETING OF CREDITORS.

Whenever any bankrupt shall apply for his discharge,
within three months from the date of his being adjudged
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a bankrupt, under the provisions of the twenty mnth sec-
tion of the act, the court may direct that the second and
third meetings of creditors of said bankrupt requred by
the twenty seventh and twenty eighth sections of said act
shall be had on the day which may be fixed in the order of
notice for the creditors to appear and show cause why a
discharge should not be granted such bankrupt; and the
notices of such meeting shall be sufheient 1f 1t be added
to the notice to show cause, that the second and third
meetings of said creditors shall be had before the register
upon the same day that cause may be shown agamst the
discharge, or upon some previous days or day.

XXVI,

APPEALS.

Appeals m equity from the district to the circmt court,
and from the ciremit to the Supreme Court of the United
States, shall be regulated by the rules governing appeals
in equity 1n the courts of the Umted States Any sup
posed ereditor who takes an appeal to the ciremit court
from the decision of the district court rejecting his elaim,
in whole or in part, according to the provisions of the
eighth section of the act, shall give notice of his intention
to enter the appeal within ten days from the entry of the
final decision of the district court upon his elaim ; and he
shall file his appeal in the clerk’s office of the eiremit court
within ten days thereafter, setting forth a statement
writing of lis claim 1 the manner preseribed by said
section; and the assignee shall plead o1 answer thereto
in hke manner within ten days after the statement shall
be filed. Every 1ssue thereon shall be made up i the
court, and the cause placed upon the dochet thereof, and
shall be heard and decided 1n the same manner as othex
actions at law.
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XXVInL.

IMPRISONED DEBTOR.

If at the time of preferring his petition the debtor
shall be imprisoned, the court, upon his application, may
order him to be produced npon habeas eorpus by the jailor,
or any officer in whose custody he may be, before the
register, for the purpose of testifying 1n any matter relat-
ing to lus bankruptey; and if committed after the filing
of s petition upon process i any civil action founded
upon a claim provable in bankruptey, the court jay,
upon hike applieation, discharge him from such imprison
ment. If the petitioner, durmg the pendency of the pro
ceedings 1n bankruptey, be arrested or imprisoned upon
process 1n any eival action, the distret court, upon his
apphication, may 1ssue a writ of habeas corpus to bring him
before the court to ascertain whether such process has
been 1ssued for the collection of any claim provable in
bankruptey, and 1f so provable, he shall be discharged;
if not, he shall he remanded to the custody i which he
may lawfully be. Before granting the order for discharge,
the court shall cause notice to be served upon the cred
itor, or Ins attorney, so as to give hin an opportumty of
appearing and beng heard before the granting of the
order.

XXVIIL.

DEPOSIT AND PAYMENT OF MONEYS.

The district court in each district shall designate certain
national banks, 1f there are any within the judicial district,
or if there be none, then some other safe depository, in
which all money s recen ed by assignees or paid into court
n the eourse of any proceedings 1n bankruptey shall be
deposited ; and every assignee and the clerk of said court
chall denosit all sums received bv them, severallv. on
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account of any bankrupt'’s estate, in one designated depos-
itory ; and every clerk and assignee shall make a report
to the court of the funds received by him, and of deposits
made by him, on the first Monday of every month. No
moneys 8o deposited shall be drawn from such depository
unless upon a check, or warrant, signed by the clerk of
the court, or by an assignee, and countersigned by the
judge of the court, or one of the registers designated for
that purpose, stating the date, the sum, and the account
for which 1t 18 drawn ; and the entry of the substance of
such check o1 warrant, with the date thereof, the sum
drawn for, and the account for wlich 1t 1s drawn, shall be
forthwith made 1n a book kept for that purpose by the
assignee or the clerk ; and all checks and diafts shall be
entered n the order of time 1n which they are drawn,
and shall be numbered 1n the case of each estate. A copy

of this 1ule shall be furmished to the depository so desig

nated, and also the name of any register authorized to
to countersign said checks.

XXIX.

PREPAYMENT OR SECURITY OF FEES

The fees of the register, marshal, and clerk shall be
paid or secured 1 all cases before they shall be compelled
to perform the duties required of them by the parties
requuing such service; and in the case of witnesses, their
fees shall be tendered or paid at the time of the service
of the summons or subpena, and shall include their tray
elling expenses to and from the place at which they may
be summoned to attend The court may order the whole
or such portion of the fees and costs in each case to be

paxd out of the fund i court 1 such case as shall seem
Just

Lt i, ————
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XXX.
AS TO FEES AND COSTS.

To the clerk of the court.—For each notice required to
be sent by mail when signed by the clerk, ten cents; the
postage to be prepaid by the party required to give such
notice.

To the clerk and register—For every copy of any paper
in proceedings 1in bankruptey, twenty five cents for certi-
fying the same, and 1 addition thereto ten eents for each
fohio of one hundred words.

To the register.—For every order made where notice 18
required to be given, and for certifying copy of the same
to the clerk, one dollar.

For every certificate of question to be certified to the
distriet judge, under the tourth and sixth sections of the
act, one dollar.

For every proof of debt, twenty five cents; and where
testimony 18 taken, the fees presermbed by law may be
added.

In cases where the debtor has no means, and makes
proof, to the satisfaction of the court, that he 18 unable
to pay the costs preseribed by the act and these orders,
the judge, 1n his discretion, may direct that the fees and
costs theremn shall not exceed the sum 1equired by the act
to be deposited with the clerk.

XXXI.
COSTS IN CONTESTED ADJUDICATIONS.

In cases of mvoluntary bankruptey, where the debtor
resists an adjudication, and the court, after hearmg, shall
adjndge the debtor a bapkrupt, the petitioning creditor
shall recoy er, to be paid out of the fund, the same costs
that are allowed by law to a party recovering m a sut m
equity; and in case the petition shall be dismissed, the
debtor may recoyer hike costs from the petitioner.
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XXXIIK.

AS TO FORMS AND SCHEDULES.

The several forms specified in the schedules annexed to
these orders for the several purposes therein stated, shall
be observed and used with such alterations as may be
necessary to suit the circnmstances of any particular case.
In all cases where, by the provisions of the act, a special
order is required to be made in any proceeding, or in any
case instituted under the act in a district court of the
United States, such order shall be framed by the court to
suit the circumstances of the particular case; and the
forms hereby prescribed shall be followed, as nearly as
may be, and so far as the same are applicable to the eir-
cumstances requiring such special order. In proceedings
in equity instituted for the purpose of carrying into effect
the provisions of the act, or for enforcing the rights and
remedies given by it, the rules of equity practice estab-
lished by the Supreme Court of the United States shall
be followed as nearly as may be. In proceedings at law,
iustituted for the same purpose, the rules of the circuit
court regulating the practice and procedure in cases at law
shall be followed as nearly as may be.

DECEMBER TERM, 1858,

The thirty-second rule in bankruptey is amended so as
to read as follows:

The several forms specitied in the schedules annexed
to these orders for the several purposes therein stated
shall be observed and used, with such alterations as may
be necessary to suit the circumstances of any particular
case. In all cases where, by the provisions of the act, a
special order is required to be made in any proceeding, or
in any case instituted under the act in a distriet court of
the United States, such order shall be framed by the
court to suit the circumstances of the particular case;
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