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nULE S 

• 
OF TIll; 

SUPltUIE COUllI' OF 1'IlE UNITED STATE S. 

No.!. 

CLERK. 

The clerk of this cO llrt shall res ide ancl kee p the 
ollice at the seat of th e national government, and he 
shall not practice e ither a.s an attorn ey or connsellor in 
this CO llrt or any other co urt while he shall co ntinue 
to be clerk of thi s cour t. 

The cle rk shall not permit any origi nal record or 
paper to be taken from the co urt· room, or fro m t he 
olli ce. without illl order f" om the cou rt . 

No.2. 

ATTORXEYS. 

I t s1. all be requi sit e to th e adm ission of atto rn eys 
and counse ll ors to practi ce in thi s court, that tLey 
shall ha\'e bee n such for three yea rs past in th e supreme 
COllrts of th e States to whieh th ey respecti vely belong , 
""d th at th eir private and professiona l cha racte r sha ll 
appear to bl' fair . 

They shall respecti\'ely take and subscri be th e fo l· 
lowil1g oath or affirmati on. 

• 

, 
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2 RULES OF THE S I;PltEME COURT 

1 . do solelTIn l\' swea r that 1 ha"e , . . 
ne,'er yoluntarily borneurms against th e Un ited States 
since I have been a c itizen th ereof; that I hayc volun
tarily given no aid, cQ nntcnanp.o, coun sel , 01' encour 
agement to persons engaged in arm ed hostility th ereto ; 
thatT haye neither sough t , nor accepted, nor attempted 
to exo rcise the fun ctions of any office whatever, lInd e r 
any authority , or prete nd ed authority, in hostility to 
the 'U ni ted Statesj that I have not yielded a voluntary 
support to any pretended go vcrnm ent, authori ty, power, 
or constitution, with in the Uni teel Stales, hosti le or 
inimical thereto. And I do further swear (or affirm) 
th at, to the best of my knowledge and ab il ity, I will 
support and defend the Constit uti on of the Un ited 
Sta tes aga inst all enemi es, fore ig n and domesti c ; tb ~\t 

I will bear true faith aud all egiance to the same ; that 
I take thi s ohl igat ion freely, without any menIal rese r· 
yation or purpose of evasion. 

And I do further solem nly swear (or arnrm , as th e 
case may be) that I will demean Inyself as an attorney 
and coun sellor of this court uprigl,tly a nd according 
to la w: So he lp me God . 

Ko.3. 

PRACTICE . 

This court conside:' t ho practice of th e COlll· t. of 
King's Bench. find of Chancery, in Englund, H:! aO"ord 
illg oullin es for tbe practi ce of thi. eoUl tj and th ey 
will, from tim e to tirne, make such alterat ions therein 
aH circumstances mny rCl'o der nccc::;sary " 
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O ~· Tile UNITED STAn:s . 3 

No. 4 . 
• 

BILL OF EXC EPrrONS. 

lIe reafte r t he judges of the circuit and di st ri ct 
courts shall not all ow any hill of exce pt ions, which 
shall contain the charge of the cour t at large to th e 
jury in trials at co mmon law, upon any ge neral ex
ception to the wh ole of such charge . But th e party 
excepting shall be required to state distinctly tli p 
se veral matte rs of law in ~ l1 ch charge to whi ch he ex
cepts; and such matters of law, and those only, shall 
be inserted in the bill of excep t ions, and allowed by 
tbe court. 

No. 5. 

PROCESS. 

A.ll proces.' of thi s co urt shall be in th e name of th e 
Preside nt of the Uni ted States. 

Wh en process at common law, or in equi ty, shall 
iss ue against" State, the same shall be se n 'ed on t he 
governor, or chi ef executive magistrate, a llo attorn ey 
ge neral, of such State . 

Process of subpre otl, issu ing out of thi s court , in 
any sui t in equi ty, shall be se rved on the defenda nt, 
sixty days before th e return day of th e said process; 
and if the defenda nt, on such service of the subpeen", 
shall not appea r at the return day co ntained t here in , 
the complainant ,hill l be at libe rty to proceed ex 7)a1·/e. 
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4 Rt:LES OF TilE SUPREME COURT 

No.6. • 

::.\IOTIONS. 

All motions hereafte r made to the cour t shall be re
du ced to writing, and shall contain " brief statement 
of the fa cts and objects of the mption. 

No.7. 

LAW LIBRARY, 

1. During th e session of the court, any gen tleman 
of the bal' having 0. ca use on tIle docke t, and wishing 
to use any boo k or books ill the law library, sha I be 
at liberty, upon application to tbe clerk of the court., 
to rece ive an ord e r to take the same (not exceeding at 
anyone time three) f!'Om the library, he being thereby 
responsible for the dlle return of the same within [\ 
reasollab le time, or when req uired by the clerk. And 
it shall be the duty of the clerk to keep, in a book for 
that plll'pose, a record of all books so delive red, which 
are to be charged against th o party receh ' ing the same. 
And ill case tho sa me shall not be '0 retumed, the 
party rece iving th e same shall be responsib le for, and 
forfeit and pay twice the value th ereof; as "Iso olle 
dollar per day for each day's detention beyond the 
limited tim e. 

CO~H'E REXC ~>ROO)f . 

~. The clerk shall take charge or the books of the 
co urt. together with such of the dupli cate law books 
38 Congrt! s may direct to be transferred to the court, 
alld arrange tli em in th o conference· room, which ho 
shall hav" fitted up ill a prope r manner; and he shall 
not permit such books to be takcn th erefrom, by any 
one, except the jud;;cs of the CO llrt. 
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OF THE UNlTED STATES. 5 

Ko. 8. 

RETUR~ '1;0 WR IT OF ERROR. 

1. The clerk of the court to which any writ of error 
shail he directed, may make return of the same, hy 
transmitting a true copy of tho reco rd, and of all pro· 
ceedings in the cause, under hi s hand and the seal of 
the cOllrt. 

2. No calise wi ll herea fter he beard until" complete 
record, containing in itself, without refe rences aliunde, 
all the papers, exhibits, depositions, and other pro· 
ceedings which are lI ecessary to the hearing ill tbis 
court, shall be fil ed. 

3. Wheuever it shall be necessary or p roper, in tbe 
opin ion of the presiding judge in any circuit court, or 
di stri ct cou rt exercising circuit co ur t jurisd iction, that 
origina l papers of any kind should be inspec ted in this 
court, upon appeal or writ of error, such presiding 
judge may make such rule or ord er for tbe sa fe· keep· 
ing, transporting, and return of such or ig inal papers 
as to him may seem proper; and thi s court will rece ive 
and consid er such original papers in con nex ion with 
the transcript of the proceed ings. 

• 

• 
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6 RULES OF THE SUPREME CI)URT 

No. D. 

DOCK~TJ"G CASES. 

1. In all cases where a wri t of error or an appea l 
shall he brought to this court from nn,\' judgment or 
decree rendered tbirty days before the commenceme nt 
of tbe term, it shall be the duty of the plaint i!!' in 
error or appellant, as tbe case may be, to docket the 
canse and fil e the record thereof witb tbe clerk of thi s 
court within the lirst six days of the term ; and if tbe 
writ of error or ap peal sball be brought from a judg 
ment or decree rendered less than thirty days before 
tbe commencement of the term, it sball be the duty of 
tbe plaintiff in error or appellant to docket the cause, 
and file the record thereof with the clerk of this court 
within the first thirty days of the term ; and if the 
plaintiff in error or appellant shall fail to comply with 
this rule, the defendant in error or appellee may have 
the case docketed and di Emi ~sed, upon producing a 
certificate from the cle rk uf the court where in the 
judgment or decree was rendered , stating the ca use, 
and certifying that such writ of error or appeal has 
been duly sued out and allowed. And in no case shall 
the plaintiff in error or appellant he entitled to docket 
tbe cause and fil e the record after the same shall have 
been docketed and di smissed under this rul e, unl ess 
by order of the court. 

2. But the defendant in e1'l'or or appellee may, at 
his option, docket the cau.e, and file a copy of the 
record with the cl erk of the court; and if tho case is 
docketed, and a copy of the recurd filed with the derk 
of this court by lhe plaintiff OJ' appellant, within tho 
periods of lime ahoye limited and prescribed hy this 

• 
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OF TIlE Uli l TED STATES. 7 

rule, or by the defendant in e rror or appellee at any 
time th ereafter dur ing the term, the case shall stand 
for argument at the te rm . 

3. In all cases where the period of thirty days is men· 
tioned in this rul e, it shall be extended to sixty days 
in writs of errol' nnd appeals from California, Oregon, 
Wa slling ton , N ew ~ rexi co, Utah, and Nevflda . 

No. 10. 

SECU lllT¥ FOIl COSTS. 

1. In all cases the clerk shall take of the party a 
bond , with competent surety to secure hi s fees, in the 
penalty of t,ro bundred dollars; or a deposi t of that 
amount to be placed in bank subject to hi s draft. 

PRIN'f IXG RECORDS. 

2 . In all cases, the clerk sllall have fifteen copies of 
the records printod for the court, and tbe costs of 
printing shall be charged to the gO"ernment in tbe 
expenses of the court. 

3. The clerk sllall furnish cop ies for the printer, 
shall supen' ise the printing, and shall take care of 
and di st ribu te the priuted cop ies to the judges, the 
reporte r, an d th e parties, from time to time, as re· 

qui red . 
4. In each case the clerk shall charge the parties 

th o legal fees for but the one manuscript copy in that 
case . 

5. In all cases the clerk shall deliver a copy of the 
printed record to each party; and in cases of dismis· 
sion, 1'C\'ol':5ul, or affi rmance with costs, the fees for 
tho sa id manuscript copy of the record sha ll be taxeel 
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8 RULES O~' TIm SU PREME COURT 

against the party against whom costs arc g i" cn, and 
which charge includes the charge for the copy fur
nished him. 

6. In CflSCS o f' dismission fo r want of juri::.iCliction, 
each party shall be charged with one -hal f the legal 
fees for a copy_ 

A'l'TACIDLEXl' FOR COSTS . 

7_ Upon the clerk of this court producing satisfac 
lory evidence, by affidavit, or the acknowledgment of 
ti-w parties or tll'c il' sureties l of having served a copy 
of the bill of fees due by them, respectively. in t.his 
court, 011 such parties or the ir su reties, an attachme nt 
shall issue agaiust such parties or sureties, respect· 
i,-ely, to com pel paymen t of the said fees . 

No. II. 

'JRANSLA TlO:\'S. 

"' hcncvcr any record, tran smitted to thi s court upon 
a writ o f error or appea l, shall co ntain any document, 
papel', testimollY, 01' other proceeding in a fore ign lan 
g uage, and the record docs not also conta in a transla · 
t ion of such document, paper) testimony, or other pro· 
ceed ing made und er tho authority of th e inferior ro ur t, 
or adm itted to be correct, the rccord ' hall not be 
printell, but the case shall be reported to th is cour t 
by the clerk, and the cour t will thereupon remand it 
to the inferior court in order lhat a translation may 
he there supplied and inse rted in the rccord. 
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01' TIlE UNITED STATES. 9 

No. 12. 

E'-IDEXCE. 

1. In all cases where furth er proof is ordered by 
th e court, th e depositions whi ch shall bc taken shall 
be by a commission to be issued from tbi s cotlrt, or 
from any circuit court of th e United States. 

2. In all cases of admi ralty and maritime jurisdie· 
t ion, where ne w e vidence shall be admissib le in thi s 
court, th e evidence by testimony of witnesses shall be 
taken und er a com mission to be issued from thi s court, 
01' from any ci rcuit court of the United States, under 
tho di rection of any judge thereof; and no such com· 
miss ion shall iss ue but upon in terrogatori es to be filed 
by tbe party applying for t he comm iss ion, and noti ce 
to the opposite party or bi s agent or attorney, accom
panied with a copy of the interrogatori es so fil ed, to file 
cross- interrogatories within twenty days from the se r
vi ce o f suell notice : P 1'ovided, howeveJ', 'rh at nothing 
in this rul e shall p revent any party from gi ving oral 
tes tim ony in open court III cases whe ~c, by la\\', it is 
admissible. 

No. 13. 

DEEDS, ETC., KaT OBJECTED TO, ETC. , AD~IITTED, ETC. 

In all cases of equit." and admiralty jurisdiction 
hea rd in this court, no objection shall herea fte r be al· 
lowed to he taken to th e adm issi bility of any deposi· 
tion, deed, grant, or other exhibit found in th e record 
as e vidence, unl ess objection was taken tliel'oto'in th o 
court below and cnt ered of reco rd; but th e same shall 
otherwise he deemed to lIa"e been admitted by con· 
se nt. 
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10 RULES O~' THE SUPREME COURT 

No. 14. 

CERTJORAm. 

No certiorari for diminution of the record shall be 
hereafter award ed ill any Ctl.usc, unless a motion there· 
for shall be made in w riting, and th e fa c ts on which 
the same is founded shall , ifnot admitted by th e othcr 
parto)', he ve ri find by affidavit. And all motions for 
such certiorari shall be made at the first term of the 
entry of the cause i othe rwise, the sa lllO shall not be 
granted unless upon spec ial ca use shown to the court, 
accounting satisfactori ly for the delay. 

No. 15'. 

1. Whenever, pendi llg a. wJ.'it of crrol' or npponl in 

this court, either party shall die, the propel' repre
se ntatives in the personalty or realty of the (Ieeeased 
party,' according to the nature of the case, may vol
untarily come in and be adm itted parti es to the suit, 
and thereupon the cause sball be heard and deter
mined ns in other cases; and if such rcprc::lc ntativcs 
shall not voluntarily become parties, then the other 
party may suggest the death on th e record, and th e re
upon, on motion, obtain all orel er, that uuless such 
representati"es shall become partie" within the Grst 
ten days of the ensuing term, the party moving for 
such order, if defendant in errol', shall be entitled to 
1"1"0 tho writ of errol' or appeal dismissed; and if the 
party so moving shall be plaintiff in errol', he shall be 
entitled to open the record, and on hear ing have the 
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OF TilE U~ITED STATES. 11 

same reversed if it be erroneous : P 'rovided, howevel', 
That a copy of e"ery sucb order shall be printed in 
some newspaper at the seat of governme nt in wbich 
the laws of the United States shall be printed byan
thority, for three successive weeks, at least sixty days 
hefore the beginn ing of tbe te rm of the Supreme 
Court then next ensuing . 

2. When the death of a party is suggested, and the 
representatives of' tbe deceased do not appear by the 
tenth day of the second term uext succeeding the sug
gestion, and no measures are taken by the opposite 
party within that time to compel th ei r appearance, 
the case shall aba te. 

~o. 16. 

xo .' PPE.\R_'XeE Of' PLAIXTIFF. 

When tlJCre is no appearance for tbe plaintiff when 
the case is call ed for trial, tb e defendant may have 
the plaintiff called, and dismiss the writ of errol', or 
may open th e record and pray for an affirmance. 

~o. 17. 

xo .\.. PPEAR.\XCE OF DEFEXD.\.Xl' . 

Where the defendant fails to appeal' when the cause 
shall be called for tria l, the court may proceed to hear 
all argument on the part of the plaintiff, and to gin} 
judgment according to tho right of tho cat:sc. 
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12 RoLES OF TIlE SUPREME COURT 

No. 18. 

NO J,PPE.\.RANCE OF EITHER PARTY. 

Wh en a cnse is reached in tIle regular call of the 
docket, and no appearance is entered for either party, 
the case shall be dismissed at the costs of tbe plailltiff. 

No. In. 

~EITllEn PARTY READY .\T SECOXD TERM. 

'Vilen a case is called for argument at two Sl1L:CeS 

s i\'e terms, and upon tbe call at the second term 
neither party is prepared to argue it, it shall be dis
missed at the costs of the plaintiff, unless su ffi cien t 
ca use is 8110WI1 for further postponement. 

• 
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0,' rUE UNITED STATES. 13 

:\0. 20 . 

PHINTEO ARG UMENTS. 

1. In all cases brough t here on appeal, wri t of error, 
or otherwise, the court will receive printed arguments 
without regard to the number of th e casp. on tho docket, 
if the counsel on lfoth sides sl,all choose so to submi t 
the same within the first six ty days of the te rm; hilt 
twenty copies of the arguments, sig ned by attorneys 
or counsellors of this court, must be first filed : ten of 
these copies for the court, two for the repo rter, t hree 
to be retained by the cle rk, and the res idue for counsel. 

2. When a case i; reached in thu regular call of the 
• 

docket, an d a printed argument shall be fil ed for one 
or both parties, the case shall stand on the same foot
ing as if there were an appearance by counsel. 

3. When a case is taken up for tria l upon the regu
lar call of the docket, and argued orally in behalf of 
only one of the parties, no printed argument will be 
rece i" ed unless it is fil ed before the oral argument be
gins, and the court will proceed to consider and de.cide 
the CA I; C upon the ex parte urgumcot. . 

• 
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14 Rt:LES OF TIlE SUPRE~IE conn' 

No. 21. 

TWO COUS SEL. 

1. Only two coun sel shall he p ermitted to argue for 
each party, plai ntiO' and defendant, In a cause . 

TWO HOURS. 

2. No coun sel will be permi tted to speak in the ar· 
gume nt of any ca~e more than two h our~, without the 
special leave of the court g ranted b efore th e a rg ument 
beg in s. 

BRIEFS. 

3. Counsel will not be heard ullless a printed brief 
or abs tract of th e case be ilrst fil ed, tOgether with the 
points in tended to be made, and th e authori ti es in
tended to be cited in support of them arranged under 
the respective points, and no other book 0 1' ca"e be re· 
fe lTed to ill th e arg ument. 

4. The same shall be sig ned by an attorney or coun
sell or of tbi s cour t. 

5. Hone of the parties om its to fil e such a sta tement, 
he cannot be heard, and the case will be heard ex 
pa rte upon th e a rg ument of th e party by whom the 
statement is fil ed . 

G. T wenty pr inted cop ies of t he abstra c t, poi nts, and 
author it ies required by th is rule shall be fil ed with the 
clerk by the plaintiff in e r ror or appell ant six days, and 
by the defe ndant in error or appellee three days, be fore 
the case is called for argum ent. 

7. Wh en 11 0 counsel appears for a il e of the parties, 
and no printed brief or a rg ume ll t is filed, only one 
coullsel will be heard for th e ad verse party; u ut if a 

printed b rief or arg um ent is fi led , th e adve rse party 
will be en titl ed to be heard bv two counsel. 

" 
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O~' TIm Uz\ITED STATES. 15 

No. 22. 

onDER 01-' :\RGUlIEXT. 

The pla intiO' or appell ant in tLi, court , hall be en· 
titl ed to opell and conclude th o case . But when there 
a rc cross-appeals, they shall be arg ued toge th er as 
one case; and th e plaintiO- in the court below shall be 
entitl ed to open and conelud e th e arg um ent. 

X o.23. 

INTEREST_ 

1. In cases wh ero a writ of error is pl'o:;;ccuted to 
thi s court , and th e judg ment of th e infe ri or court is 
affirmed , th e inte re t shall be cal eulated anu levied 
from th e date of th e judg ment below, until th e sam e 
is paid , at th e same rate that s im ilar jUdg ments bear 
in teres t ill th e courts of th e State wh e re such judg
ment is rendered . 

2. III all cases whero a wri t of e rror shall delay the 
proceedings on th e j udg me ll tof th e inferior co ur t, and 
sball app ear to Lave bee n sued out merely fo r delay, 
damages shall be t1ward eu, at t he rate of ten 1'"" cent"", 
PCI' ann"'" on tho am oun t of th e judg ment; a ll d tb e 
said damages shall be cal cu lated from th e dute of the 
judg ment in tbe co urt below, un ti l the Ifloney is pa id . 

3. The same rul e shall be app li ed to decrees for the 
payment of money in en os ill chancery, unless ath ol' 
wise ordered by thi s court. " 

· Jnl cl"('st not allowed in udmirnlty, uuless specially directed by the 
cou rt. (20 1I0w. , p. 25:).) 
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I G RUU:S O~' THE SUP I/J;:~ IJ;: COURT 

No. 24. 

COSTS. 

1. In all cases whore any suit. shall be di smi ssed. in 
this court, except where th e dismissal shall be for 
want or jurisdiction, costs shall be allowed ror the 
derendant in error or appellee, as the case may be. 
unless otherwi se ogrced by tho parti es . 

2. In all cases of affirman ce or any judg ment or 
decreo in this court, costs shall bo allowed to the de· 
fendant. in er rol' or appellee, as the case may be, 
unless othcrwi,e ord ered by th e court. 

3. In cases of re versal of any judg ment or decre e in 
this court, costs shall be all owed to th e plaintilT in 
01'1'01' or appellant. as the ca~o may be, unless othol" 
wise ordered by tho court. The rosts of tho transcript 
or the record from the court below shall be a part of 
such costs. 

4. Neither of the foregoing rules shall apply to 
cases where the United States aro (( party; but in SUell 

cases no costs shall be all owed in this court for 0 " 

against tho United States. 
5. In all cases of the di smi ssa l of any suit in this 

court, it shall be the du ty of tho cle rk to issue a man· 
dato, or other proper proem,.;, in tho nature of no pro· 
cedcudo, to the court below, for th e purpose of inform· 
ing stich court of tho prococdillgd in this court, so that 
further proceed ings may be hacl in such co urt as to 
law and justice may appertain . 

G. When costs aro allowed in th is court, it slIall bo 
tho duty of tho clerk to insert the " mount th ereof in tho 
body of the mandato, or ot her proper process, sent to 
the court below, ond ann ex. to the Famo th e bill ofitemg 
taxed in detail. 
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U~' TilE UNITED STATES. 

N 9-O .... ;). 

OPIYIONS OF TUE COURT. 

17 

1. All opi ni ons delivered by tbe eomt shall imme
diately, upon tho deli very thereof, be delivered over to 
tho clerk to be recorded _ And it shall be the duty of 
the clerk to cause the same to be forthwith recorded, 
and to deliver the originals with a transcript of the 
judgment ordecree of tbe court thereon to the reporter, 
as soon as the samo sball be recorded . 

2 . .ind all the opinions of tbe court, as far as prac
ti cable, shall be record er! during tbe term, so that the 
publication of the reports Ill l1y not be delayed thereby. 

3. The original opinions of the court, delivered (0 

the reporter, shali be filed with the clerk of this court 
for prese rvation as soon as the volume of reports for 
the term at which they are delivered shall be pub
lished. 

2 

, 
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No. 26. 

CALL OF THE DOCKET. 

The court on the second day in each term will CO IU

mence calling the cases for argument in the order in 
which they stand on the docket, and proceed from day 
to day during the term, in the same order; and if the 
parties, 0 1' either of them, shall he ready when the 
case i. call ed, the same will be heard ; and if neither 
party shall be ready to proceed in the argument, the 
cause shall go down to the foot of the docket, unl ess 
some good and satisfa ctory reason to the contrary shall 
be shown to the court. Ten cnuses on ly shall be CO Il

sidered as liable to be called on each day during the 
term, in cluding th e one under argument, if the 
same shall not be concluded on the preceding day. 
No cause shall he taken up ant of the ord er on the 
docket, 0 1' be set down for .any pllrticular day, excep t 
under special and peculiar circumstances to be shown 
to the court. E '-e ry cause which shall have been call ed 
in its orde r, and passed, and put at the fo ot of the 
docket, shall , if not again reached during the term it 
was call ed, be continued to the next terln of the court. 
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No. 27. 

MOTION DAY, 

'I'he court will not hear arguments on Saturday, (un. 
less for sp"-cial cause it shall order to the contrary,) 
but will dev9te tbat day to the other business of the 
C<1Urt; alld on Friday in each week, during the sitting 
of the court, motions in cascs not rcquired by the rules 
of th e court to be put on the docket shall be entitled 
to preferellce, if such motions shall be made before 
tbe court Rhall have entered on the hearing of a cause 
upon the docket. . " 

Xo. 28 . 

. ADJOUR)lMENT. 

rr he co urt will: at e very session, announce on what 
clay it will adjourn at least ten days before the time 
which shall he fix ecl upon; and the court will take up 
110 case for argument, nor receive any case upon printed 
briefs, within three clays next befo re thd day fixed 
upon for adjournment . 

• 
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No. 29. 

DISM)SSINC CASES I~ YAC.lTION . 

Whenever the plaintiff and defendant in a writ of 
error pendillg ill thi s court, or tbe appellant and ap
pellee in any appeal, shall at any t ime hereafter, ill 
vac~tion and out of term time, by their respective 
attorneys, who are ente red as such on the record, sign 
and £le with the clerk an ngreement in writing di rect· 
ing the case to be dismissed, and specifyi ng the terms 
upon whi ch it is to be dismissed as to cost~, and also 
paying to the clerk any fees that m~y be due to him, 
it shall be the duty of the clerk to enter the case dis
missed, and to give to either party which may request 
it a copy of the agreement filed; but no mandate 0 1' 

other process is to i.sue without all orde!' by the cou rt. 
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I N REf'ERESC E T O 

APPEALS FROM THE COURT OF CLAIMS. 

REGULATIONS I'RESCRIIJED n,y TilE SUPREME COURT 01' TilE UNITED 
STATES UND~R WIIICIl APl'EA.LS MAY BE TAKEN .' RO;\I 1'11,.; 

COURT OF CLA IMS TO SAID SUl>RE~IE COU RT. 

R OLE 1. 

In all cases hereafter decided in the Court of Claims, 
in which , by the act of Congress. such appeals are al· 
lowable, tbey shall be heard in tbe Supreme Court 
upon tbe fo llowing record, and none other: 

1. A transcript of the pleadings in tbe case, of tbe 
final judgment or decree of tbe court, and of sucb in· 
terlocutory orders, rnlings, judgments, and decrees as 
may be necessary to a proper revi ew of tbe case. 

2. A finding of the facts in tbe case by said Conrt 
of Claims, and the conclusions of law on said facts on 
which the court founds its j udgment or decree. 

'fbe finding of the facts and th e conclusions of law 
to be stated se parately and certified to th is court as 
part of the record. 

The facts so found arc to be the ultimate facts or 
propo,itions wbich the evidence sball establisb, in the 
nature of a special verdict, and not tbe evidence on 
which tbose ultimate facts are founded. (See Bmr vs. 
Des Moines Co., 2 Wallace, 102.) 

• 
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R ULE 2. 

In all cases in which judgments or decrees have here · 
tofore been rendered, wbere eitber party is by lawen· 
titled to an appeal, the party desiring it sllall make 
application to the Court of Claims by petition for the 
allowance of sucb appeal. Said petition shall contain 
a distinct specifi cation of tbe errors alleged to have 
been committed by said court in its rulings, judgment, 
or decree in tbe case. The court sball , if the spec ifi 
cation of alleged error be correctly and ac~u rately 

stated, certify tbe same, or ' may certify sucb altera· 
tions and modifications of the points decided and al· 
leged for error as, in tbe judgment of said cour t, shall . 
distinctly, fully, and fairly present the points decided 
by the court. Thi s, witb the transcript mentioned in 
Rule I , (excep t the statem~))t of facts and law tberein 
mentioned,) shall constitute the record on which those 
cases shall be heard in the Supreme Court. 

R ULE 3. 

In all cases an order of all owance of appeal by the 
Court of Claims, or the chi ef justice thereof in vaca· 
tion, is es ential, and the limitat ion of t ime for grant· 
ing such appeal shall cease to run from the lime an 
appli cation is made for the allowance of appeal. 
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RULES OJ!' PRACTICE 

FOR TilE 

COURTS OF EQUITY OF THE UN ITED STATES . 

PRELIMI NARY REGULAT I ONS. 

1. 

The circuit co urts, as courts of equity, shall he 
deomed always open for the purpose of filing bills, 
answers, and other pleadings, for issuing and return
ing mesne and final process and commissions, and for 
making and directing all interlocutory Illotions, orders, 
rul es, and other proceedings, preparatory to the hear· 
ing of all causes upon theil' merits. 

2. 

The clerk's office sball be open, and the clerk shall 
be in attendance therein, on the first Mon.day of every 
mouth, for th e purpose of receiying, e ntering, enter
taining, and disposing of all motions, rul es, orders, 
and other proceediugs, which are gra ntable of course, 
and applied for, or had by the parties, or their soli· 
citors, in all causes pending in eq ui ty, in pursuance 
of the rules hereby prescribed. 

3. 

Any judge of the circuit court, a well in vaca tion 
as in term, may, at chambers, or on the 'rule days, at 

• 
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the clerk' s office, make and direct nil such interlocu
tory orders, rules, and other proceedings, preparatory 
to the hearing of all causes upon their merits, in the 
same manner and with the same effect as the circuit 
court conld make and direct t he same in term, rea
sonahle notice of the application therefor being firs t 
given to the adverse party, or his soli citor, to appear 
and show cause to the contrary at the nex t rule day 
thereafter, unless some other time is aS$igned by the 
judge for the beariug. 

4. 

All motions, rules, orders, and other proceedings 
made and directed at chambers, or on rulo days, at 
the cl erk's offi ce, whether special or of course, sball 
be entered by the clerk in an order book, to be kept 
at the clerk's office, on the day when they are made 
and directed i which book shall be open at nil offi ce 
hours, to the fre e inspection of the parties in any suit 
in equity, and their solicitors. And except in cases 
where personal or other noti ce is specially required or 
directed , such entry in the ord er book shall be deemed 
suffi cien t notice to the parties and their soli citors, 
without [UI·the,· servi ce thereof, of all orderH, rules, 
acts, notices, and other proceedings entered in such 
order book, touching any and all the matters in the 
suits to and in which thoyaro parties and solicitors. 
And notice to the soli citors shall bo deemed notice to 
the parties for whom tbey appear and whom they rep
resent, in all cases where pcrsonal notico on the parties 
is not otherwise spec ially requircd. Where tho soli
citors for all the parties in a suit reside in or near the 
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same town or city, tLe judges of the circuit court may, 
by rule, abridge the time for notice of rule., orders, 
or other proceedings, not requiring personal service 
on the parties, in the ir discretion. 

5. 

All motion3 alld appli cations in the clerk's omce for 
the issuing of meR ne proce~s and fin al process to en· 
force and execute decrees, for filing bills, answers, 
pleas, demurrers, and other pleadiugs; for making 
amendments to bills and answers; for taking bills pro 
confesso; for filing exceptions, and for other proceed· 
ings in th~ clerk's omce, which do not, by the rules 
hereinafte r prescribed, require any allowance or order 
of tbe court, or of any judge thereof, shall be deemed 
motions and applications, grautable of co urse by the 
clerk of the court. But tbe same may be suspended, 
or altered, or rescinded by any judge of the court, 
upon special cause sbown. 

G. 

All motions for rules or orders and otber proceed· 
ings, which are not grantable of course, 01' without 
notice, sball, unless a different time be assigned by a 
judge of the court, be made on a rule day, and entered 
in the order book, and shall ue heard at tbe rule day 
next after that on whicb the motion is made. And if 
the adverse party, or bis solicitor, sball not tben ap' 
pear, or sball not sbow good cause against tho same, 
tho motion may be heard by any judge of tbe court 
ex parte, and granted, as if not objected to, 01' refused, 
in bis discretion. • 
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PRO C E SS . 

7. 

The process of subpmna shall constitu te the proper 
mesne process in all suits in equity, in the first in 
stance, to require th e defendtint to appear and answe r 
the exigency of the bill ; and unleRS otherwise pro
vided in these rules, or specially ordered by tbe cir· 
cuit court, a writ of attachment, and if the defendant 
cannot be found , a writ of seques tration , or a writ of 
assistance to enforce a delivery of possession, ~ s th e 
case may require, shall be the proper process to issue 

• for the purpose of compelling obedience to any iuter
locutory or fin al ord er or decrec of th e court. 

• 8 . 

Final process to exccute any decree may, if the de
cI·ee be solely for the payment of mone.'", be by a wri t 
of execution, in th e form used in th e c ircui t court in 
suits at common law in actions of assumpsit. If tb e 
decree be for the performance of any specifi c act, as, 
for example, for the execution of a cOIl\"eyance of land, 
or the delivering up of deeds, or other documents, the 
decree shall , in all cases, prescribe the time within 
which the act shall be done, of which the defendant 
sball be bound without fur ther sen · ice to take notice; 
and upon affidavit of the plaintiff, fil ed in the cle rk's 
offi ce, that the same has not been compli ed with within 
the pI·escribed time, tbe clerk shall issue a writ of at
tachment against the delinquent party; from which, if 
attached thereon, he shall not be di scharged, unless 
upon a full compli ance with the decree and the pay-
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ment of all costs, or upon a special order of the court, 
or of a judge thereof, up on motion and affidavit, en· 
larging the time for the performance thereof. If .the 
delin quent party cannot be found, a writ of sequestra· 
tion shall issue against his es tate upon the return of 
non est inventus, to compel obedience to the decree. 

9. 

When any decree or order is for the deliyery of pos · 
sess ioD, upon proof made by affidavit of a demand and 
refusal to obey the dec ree or order, the party prose · 
cuting the Same shall be entitled to a writ of assist· 
ance from the clerk of the court. 

10. 

Every person, not be ing a party in uny cause, who 
has obtained an order, or in wh ose favor an order shall 
have been made, shall be enabled to enforce obed ience 
to snch order by the same process as if he were a party 
to the cause; and every f"3r so n, not being a party in 
any cause, aga inst whom obedience to any order of 
the court may be enforted , shall be li able to the same 
process for enforcing obedience to such orde r as if he 
"'ere a party in the ca use. 

SER YI CE O}' PR OCESS. 

11. 

No process of subprena shall issue froIU the cle rk' s 
office in any suit in equity until the bill is fil ed in the 

cause. 
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12. 

Whenever a bill is fil ed, the clerk sball issue the 
process of subp oona thereon, as of course, upon the 
application of the plaintilT, which shall be returnable 
into the clerk' s office the next rule day, or the next 
rule day but onc, at the election of the plaintilT, occur· 
ring aftcr twenty days from the time of the issuing 
thereof. At the bottom of the subp oona shall be placed 
" memorandum, that the defendant is to enter his ap· 
pearauce in the suit in the clerk's office, on or before 
the day at which the writ is returnable i otherwise, 
the bill may be takeu pro confesso. Where there are 
more than one defendant, a wr it of subp oona may, a t 
the election of the plaintilT, be sued out separately for 
each defendant, except in the case of husband and wife 
defendants. or a join t subpoona aga inst all the defend· 
ants. 

13. 

The servi ce of all subpoopas shall be by " delivery 
of a copy thereof by the officcr serving the same to 
the defendant personally, or , in case of husband and 
wife, to the husband pcrsonally, or by leav ing a copy 
thereo f' at th o dwelling· house 01' usual place of abode 
of each defendant, with some freo white person, who 
is a member or resident in the family. 

14. 

Wheneve r any subpoona shall bo returned not exe· 
cuted as to any defendant, the plaintilT shall be enti. 
tled to another subp oon", toties quoties, against such 
defendant, if he shall require it, until duo service is 
made. 
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15. 

The se rvice of all process, mesne and final, shall be 
by the marshal of the district, or his deputy, or by 
some other person specially appointed by the court for 
that purpose, and not otherwise. In the latter case, 
the persoll serving the process shall make affidavit 
thereof. 

IG . 

Upon the return of th e subprona "H sel'ved and exe
cuted upon any defendant, the clerk shall enter the 
suit upon his docket as pending in the court, and shall 
stato the time of the entry, 

APPEARANCE . 

17, 

The appearance day of the defendant shall be the 
rule day to which the subprona is made returnable, 
provided he has been served with the process twenty 
days beforo that day; otherwise, his appearance day 
shall bo the next rule day succeeding the rul e day 
wI, en the process is returnable, 

The appearanco of tho defendant, either pel'sonally 
or by hi s sol icitor, shall be ontered in the order book on 
tho day thereof by the clerk. 

]J ILL S TAKEN PRO CONFESSO. 

1 , 

It shall be the duty of the defendant, ulll e8S the 
time shall be otherwise enlarged, for cause shown, by 
" judge of the court, upon motion for that purpose, to 
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file bis plea, demurrer, or answer to the bill, in tbe 
clerk's office, on the rule day next succeeding tbat of 
entering his appearance. In default tbereof, the plain
till may, at his election, enter an order (as of course) 
in the order book, tbat the bill be taken pro confesso; 
and thereupon the rau~c shall be proceeded in ex parte, 
and tbe matter of the bill Illay be decreed by the comt 
at the next ensuing term tl,ereof accordingly, if the 

. su me can be dene without an answer, and is propel' to 

be decreed; or the plaintilf, if he requires any dis 
co\"ery or answer to enab le him to obtain a proper 
decree, shall be entitled to process of attachment 
against the defenddllt , to compe l an answer; and the 
defendant shall not, when arrested upon such process, 
be discharged tberefrom, unle3s upon filing hi s answer, 
or otherwiso comp lying with suc h ord e r as th e COl1rt 

or ajudge thereof may direct, a. to pleading to or fully 
answering the bill. witbin a peri od to be fixed by the 
court or judge, and undertaking to speed tbe ca nse. 

In . 

When tho bill i. taken pro confesso, the comt may 
proceed to a decree at the next ensuing term thereof, 
and such decree rendered shall be deemed "bsolute, 
u,des; tho court shall, at the same term, set aside the 
same, or enlarge the time for filing the llllswer, upon 
cause shown upon motion ftnd am davit of the defend
ant. And no sllch motion .],,, 11 be granted, unless 
upon t],e payment. of the costs of the 1'1 aintilf ill the 
suit up to that lime, or 8ue], part thereof as the court 
shall deem reasonable, and unless the defendant shan 
nnderlake to file Iii. nn.wer wit],in such t imo as the 
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court sball direct, and submit to such other terms as 
th e court shall direct, for the purpose of speeding the 
cause. 

FRA)lE OF BILLS. 

20. 

E\'ery bill, in tbe introductory part thereof, shall 
contain the nam es, places of abode, and citi zenship, of 
all tbo part ies, plaintiffs and defendants, by and 
against whom the bill is brought. Tbe form , in suh
stance, shall be as follows: •• To the judges of the 
circuit court of the United States for th e district 
of - : A. B., of --, atld a citizen of the State 
of -, brings thi s bi s bill aga inst C. D. , of - , 
and a citizen of th e State of --, and E. F .. of --, 
and a citizen of the State of --. And t bere upon 
your orator complain s and says, tbat,)1 &c. 

21. 

The plaintiff, in his bill, sball be at liber ty to omit, 
at hi s option, th e part which is usually called tbe com
mon confederacy clause of th e bill, averring a confed
eracy between the defe ndants to injure or defraud the 
plaintiff; also what is commonly call ed th e charging 
part of tbe bill, setting fortb tbe matters or excuses 
whi ch th e defendant is supposed to intend to set up 
by way of defe nce to the bill ; also what, is commonly 
called the jurisdi ction clause of th e bill, that tb e acts 
complained of are co ntrary to equity, and that the de
fendant is witbout any remedy at law; and th e bill 

hall not be demurrable therefor. And the plaintiff 
may, in th e narrative or stating part of bi s bill , state 

, 

• 
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and avoid, by counter averments, at hi s option, any 
matter or thing which ho supposes will be in sisted 
upon by the de~ondant, by way of defence or excuse, 
to the case made by the plaintiff for r elief. The 
prayer of the bill shall ask th e special relief to which 
the plaintiff supposes himself entitlcd, and also shall 
contain a prnyCio for general reli ef; and if an injunc
tion, or a. writ of no exeat regIlD, 01' allY other special 
order pend ing the su it, is required, it shall also be 
.pecially asked for. 

22. 

If any persons. other th an those name.] as defend· 
ants iu tho bill, shall appear to be necessary or pro· 
per parties th ereto, the hill shall aver the rea,on why 
they arc not made parti c~ , by showing t.hem to be 
without tho jll\'isdiction of the conrt, or that lhe)' 
cannot be joined withont ousting the jurisdictioll of 
the court as to the other parties. And as to persons 
\\'ho arc without the juri,dictioll and may properly be 
made parties, the biH may pray tbat procc~s mny 
issue to make then. parti~s to tho bill if th ey should 
come within the jurisd ict ion. 

23. 

The praye r for process for subp"'":! in the bill shall 
contain tho names of all the 'defendants named in the 
introductory part of th e bill, and if any of them are 
known to be infants under age, or otherw ise und er 
guardia nsh ip, shall state t.he fact, so that tho conrt 
may take ardor tbereon as justice may reqnire, upon 
the return of the process. If an injullction, or a. writ 
of no exeat regno, or any other Epecial order pending 

• 

Not Current - 1866



COt;[(TS or EQUITY 0,' TilE U. s. 33 

the su it, is askcel for in the praye r fur reli ef, that 
"hall be sufTi cicnt without repeating the same in tb e 
prayer for process. 

24. 

Every bill shall conta in the signature of counsel an· 
nexeel to it., whi ch shall be cons idered as an affirma· 
tion on hi s part, tbat upon the instructions g h·en to 
him and the case laid before him, th ere is good g round 
for the suit , in the manner ill wh ich it is fram ed. 

25. 

In order to prevent unn ecessary cos ts and expenses, 
and to promote brev ity, sncci nctness, and directness 
in the all egations of bill s and answers, the reg ular 
taxable costs for eve ry bill " nd answer shall in no 
case exceeel the sum whi ch is allowed in the State 
court of chancery in tbe di stri ct, ·i f any tbere be; but 
if there be none, then it shall not exceed the sum of 
t hree dollars for every b ill or answer. 

SCAND AL AND I)Ir.BRTIN]~NC E IN BILL S. 

2G. 

E,·ery bill shall be exp ressed in as brief and suc
cinct terms as it reasonably can be, and sball contain 
no unnecessary l'ecital:5 of deeds, doc uments, co ntracts, 
or other in struments, in hmc yorba, or any other im
pertinent matter. 01' any Ecandalous mattcr not relc\Tunt 
to th e suit. If it does, it may on exceptions be re 
ferred to a J\1 ~ster by any judge of the court for im· 
pertine nce or scandal; and if so found by him, the 
matte r shall he exp unged at tb e expense of the plain . 

3 
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tiff, and he shall pay to the defendant nil his costs in 
tho su"it up to that time, unless the court or a judge 
th ereof shall otherwise ord er. If tI.e master sI. allreport 
that the bill is not scandalous 01' impertinent, th e plain
tiO' shall he entitled to all costs occasionecl by th e ref· 
el' (' nce. 

27 . 

No ord er shall b ~ mad e by any judge for referring 
any bill, an swer or pl eading, or othe r matte r, 01' pro · 
ceoding depending be fore th e court fol' scandal or illl· 
pertinence! un less exce ption s arc taken ill writing 
and sign ed by counsel, describing th o particular pas· 
sages whi ch arc co ns id ered to be scandalous 0 1' imper
tin ent; nor unless th e exce pt ions sllall h e fil ed on 01' 

be for e the next rul e day after th e procoss on th e bill 
shall be re turn abl e, or aftor th e answer 0 1' pl eading is 
fil ed. Ancl such ord or, whe n obtained, shall be co n· 
side rod as aband oned, unless th e par ty obtaining th e 
ord er shall, wi thout any unn ecessil ry delay, prOC llro 

th o maste r to examin e un d re port fo r tho same on or 
before the next s licceedillg rule day, or th e master 
shall ce rtify that furth er t ime i. necessa ry fo r him to 
co mplete th e exarnin ation. 

AMENDME N T O F BILL S. 

28. 

The pi aintiO' shall ue at li be rty as a mat ter of course, 
and without pay ment of costs, to amend hi s bill in any 
matters whatsoe ver, be fore any co py has bee n take n 
out of th e cl erk's oln ce, and in any small matters afte r· 
wards, such as filling bl ank s. correcting errors of dates, 
misnomer of parties, mi sdescription of premises, cieri. 
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cal errors, and generally in matters of form. But if he 
amend in a material point (as he may do of course) 
after a copy lias bee n so taken, before any al1fswer or 
plea, 01' demurre,' to the bill, he shall pay to the de· 
fendant the costs occasioned thereby, and shall, with· 
out delay, furni sh him a f"ir copy there of, free of ex · 
pense, with suitab le references to the places where 
the same arc to be inserted . And if the amendments 
are num e rous, he shall furnish in li ke manner, to the 
defendant, a copy of the whole b ill as amended; and 
if there be more than one defendant, a copy shall be 
furni shed to each defendant affected th ere by. 

29. 

After an an swer, or pIca, 0 1' demurrer is put in, 
and before repli cation, the plai nt iff may, UpOIl motion 
or petition, without notice, obtain an order from [my 
judge of the court, to amend hi s bill all or before the 
next 8uccecding rule day, up on payment of costs or 
without payme nt of costi\, us the court or a judge 
thereof may in his discretion direct. But after repl i. 
eation filed, the "laintifl' shall not be permitted to 
withdraw ifalld to amend his bill, except upon a spe
cial order of a judge of the court, upon motion or pc· 
titi a n, after due notice to the other party, and upon 
proof by aflidavit that the same is not made for tho 
purpose of ,"exation or delay, 01' that tho'matter of the 
proposed amendment is material, and could not with 
reaoonab le diligen ce have been sooner introduced into 
tli e bill, and upon the plaintifl's submitting to stich 
other terms as may he imposed by the judge far speed· 
ill ,r the cause. o 

• 
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30. 

If the plaintiO', so obtaining any order to amend his 
bill aftol' answel', or plea, or demurrer, or after repli
cation , shall not file his amendments or amended b ill , 
as the case may require, in the clerk' s alTice, on or be
foro the next succeedi ng rul e day, he shall he co nsid · 
ered to have abandoned the same, and th e cause shall 
proceed as if no appl ication for allY amendmont had 
been made . 

DEMGRREH S AND PLEAS . 

3 1. 

No dem urrer or plea shall be allowed to be fil ed to 
any bill, uuless upou a certificate of counse l, that in hi s 
op inion it is well founded in point of law, and supported 
by the affidavit of the defendant, that it is not inter· 
posed for delay; and if a plea, that it is true iu poiut 
of fact . 

32. 

The defendant may, at any time before th e bi ll i., 
taken for confessed , or afforwards with the leave of the 
court, demur or plead to the whole bill, or to part of 
it, and he may demur to part, plead to part, and au
swcr as to the residue; but in every case ill wllich thl! 
bill specially charges fraud or combination, " pica to 
slIch purt must be accompanied with an answer ('ort i· 
fying the plea, and exp li citly denying the fraud and 
combination, and tho facts on which the charge is 
founded. 

-
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33. 

The plaintifr may set down the demur re r or plea to 
be nrgued, 0 1' he may take issue on the plea . If, upon 
an issue, the facts stated in the plea be dete rmined for 
the defendant, they shall avai l him, as far as in law 
and equity they alight to avai l him . 

34. 

If, upon the hear ing, any demurrer 0 1' plea is over· 
ruled, the plaintiff shall bo entitled to hi s costs in the 
cause up tu that peripd, unless the court shall be satis· 
fi ed thnt tho defendant had good ground in po int of 
law 01' fact to interpose the same, and it was not inter· 
posed vexatiously 0 1' for delay. And upon the over· 
ruling of any plea 0 1' demurrer, the defendant shall be 
assigned to answer th~ bill, or so much thereof as is 
covered by the plea 01' demurrer, the nex t succeed ing 
rule day, 01' at such other period as, consistently with 
justice and the rights of t he defendant, the same can, 
iu the judgment of the co urt, be reasonably don e; in 
default whereof, the bill shall be taken aga inst him, 
pro confesso, and the matter thereof proceeded in and 
dccre ed accordingly . 

35. 

If, upon the hearing, any demlllTer 01' plea shall bo 
allowed, the defendant shall be entitled to Li s costs. 
But the court may, in its discretion, lipan motion of 
the plaintiff, alluw him to amend his bill lipan such 
terms as it shall deem reasonable. 
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36. 

No demurrer or plea sllUll be held bad and o"clTuled 
up on arg ument, only because such demurrer 01' plea 
shall not coyer so mucb of llie bill as it might by law 
haye extended to. 

37. 

No demurrer or plea shall he held bad and overruled 
upon argument, only because the an.wer of the defend· 
ant ma}' extend to somo part of the same matter, as 
may be covered by such demurre r or plea. 

3S, 

If the plaintiff sh~ll not reply to all)' plea, or set 
down any plea or demurrer for argument, on tho rul e 
day when the same is filed, or on the next succeeding 
rule day, he shall be deemed to admit the truth and 
slIfficiency tbereof, and bis bill shall 'be dismissed as 
of course, unless a judge of tbe court shall allow bi ill 
further time for tbe purpose . 

• 
ANSWERS. 

30. 

The rule, that if a defendant submits lo answer he 
shall answer fully to all the matters of the bill, sball 
no longer apply in cases whero he might by plea pro· 
teet himself from such answer and discovery. And 
the defendant shall be entitled in all cases by answer 
to insist upon all matlers of' defence (nut being matters 
of abatement, or to tbe character of the parties, or 
matters of form) in bar of or to Lbe merits of the hill, 
of which he may be entitl ed to avail himself by a plea 
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in bar ; and in such nnswcr he shall not be com pellabie 
to answer any other matters than he wou ld be com· 
pellab le to answer and discover upon filing a plea ill 
bar, and an answer in support of such plea, touching 
the matte rs se t forth in the Lill, to avoid or repel the 
bar or defcnce. Thus, for example, a bona fid e pur ' 
chaser for a valuable consideration, without notice, 
may se t up that defence by way of nnswer instead 
of plea, and shall be enti tled to the same protection, 
and shallllot be compell able to make any further answer 
or discovery of hi s I itl e than he would be in any answer 
in support of such plea. 

40 . 

A defe lJdant shall not be bound to answer nny state
ment or charge in th e bill , unless specially and par
ti cularl y interrogated thereto; and a defendant shall 
not be bound to answer any in terrogatory in t he bill , 
exce pt th ose inte rrogatori es whi ch such defendant is 
required to answer; and wh e re a defe ndant shall an
swer any state ment or cuarge in the bill: to whi ch he 
is not inte rrogated , on ly by stating hi s ignorance of 
the matte r so stated or cbarged, such answer shall be 
deemed impertinent. * 

41. 

The inten'ogatori es contained in the interroga ting 
part of the bill shall be divided as conveniently as may 
be from each other, and numbered co nsecutively 1, 2, 
3, &c.; and the in te rrogatories whi ch each defendant 
is requi re d to answer shall be speci fi ed in a note at 
the foot of the bill , in the form or to the eO'ect foll ow· 

"Vide post, 93<1 Rule. puge 62. 
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ing i that is to say- " The defendant (A. B. ) is required 
to answer th e interrogatori es numbe red res pectively 1, 
2, 3, &c.;" and the offi ce copy of th e bill taken by 
each defendant shall not contain any in te l'rogatories 
except those which such defendant is req uired to an · 
swer, unl ess such defendant shall require to bc fur· 
ni she,l with a copy of the wh ole bill. 

42. 

The note at th e foot of the bill , specifying th e inter· 
rogatories whi ch each defendant is required to a us ~\" e l' , 

shall be considered and treated as part of the bill, and 
th e addi tion of any such nOle to th e bill, or any alter· 
ati on in or addi tion to such note afte r th e bill is fil ed, 
shall be co nsidered and treated as an am endment of 
th e bill . 

43. 

Instead of th e word s of th e bill now in use, preced· 
illg the in terrogating part the reof, and beginning with 
the words " To the end , therefore," the re shall here · 
after be used words in the form or to th e effect follow· 
illg : " To the end , therefore, that the said defendants 
may, if they can, show why your orator should not 
have th e reli ef hereby prayed, and may, upon their 
seve ral and res pective corporal oaths, and acco rding 
to tbe best and utmos t of their several and respective 
knowl edge, remembran ce, informati on, and beli e f, full, 
t rue, direct, and pe rfect answer make to such of th e 
se verdl inte rrogatories here in arter numbe red and se t 
fo rtb, as by the note hereundOl' wri t ten th ey are r eo 
spectively req uil'ed to answe r ; tb at is to say-

" 1. Whether I &c. 
' I 2. 'V heth el', &c," 
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44. 

A defendant shall he at liberty, by answer, to de· 
cline answering any inte rrogatory or part of an in· 
terrogatory, from answering which he might have pro· 
tected himself by demurrer; and he shnll be at liberty 
so to decline, notwithstanding he shall answer other 
part" of the bi ll, from which he might have protected 
himself by demurrer. 

45. 

No special replication to any answer shall be fil ed . 
But if any matter alleged in the answer shall make it 
ncce.sal")" for the plaintiff to amend hi s bill , he may 
have leave to amend the same with or without the 
payment of costs, as the court, or a jndge thereof, 
may in his discreti on direct. 

46 . 

In every case where an amendment shall bo made 
after answer fil ed, tho defendant shall put in a new 
or supp lemental answer, on or before the next suc· 
ceeding rule day "ftc I' that on which the amendment 
or amended bill is fil ed, unl ess the time is enlarged or 
otherwise ordered by a judge of the court; and upon 
his default the like proceedings llI ay be had as in cases 
of an omission to put in an answer . 

PARTIE S TO llILL S. 

47. 

In all cases where it shall appear to the conrt that 
persons, who might otherwise be deemed necessary 
or proper parties to the su it, cannot be made parties 

Not Current - 1866



42 RULES OF PRACTICE FOR TR~ 

by reason of their being out of the jurisdi ction of the 
court, or incapable otherwise of be ing made parti es, 
or because thei r joinder would oust the jurisdi ction of 
the court as to tho parti es before the court, the court 
may in the ir discretion proceed in th e cause wituout 
making such perso ns parties; and in such cases the 
decree shall be without prejud ice to the rights of the 
absent parties . 

48. 

'Vllel'e the parties on e ith er s id e are very nu me rous, 
and cannot, without manifest in con venien ce and op
pressive delays in the suit, be all brought be foro i t, 
the court in its discretion ma.y di spense with mak ing 
all of them parties, and may proceed in the suit hav· 
ing suffi cient parties before it to represellt all the ad· 
verse interests of the plaintiffs and the defendants in 
the suit properly before it. But 111 such cases the 
decree shall be wi thout prejudice to the ri ghts a!ld 
claims of all the absent parties . 

49. 

In all sui ts co ncc l'liing real estute, wlli ch i ~ vested 
in trustees by dev ise, and such trustees arc co mpetent 
to sell and g ive di scharges for the proceeds of the 
sale, and for the rents and profits of the estate, such 
trustees shall represent the persons beneficiall y inter· 
ested in the estate or the proceeds, or the rents and 
profits, in tho same llHlnnCl', and to the same extent, 
a th e executors or administrators in suit s conce rning 
personal estate rep resent the persons beneficially in ter· 
ested in stich personal estate; and in such cases it shall 
not he necessary to make the persons beneficially in· 
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terested in such roal estate, or rents and profits, par· 
tics to the suit; but the court may, upon consid0 ration 
of the matter on the hearing, if it shall so think fit, 
order such persons to be made parties. 

50. 

In suits to execute the trusts of a will, it shall not 
be necessary to make the heir at law a party; but the 
plain tiff shall be at liberty tll make the heir at law a 
party, where he desires to have the will established 
against him. 

51. 

In all cases in which the plaintiff has a joint and 
several demand against several persons, either as prin
cipals or sureties, it shall not be necessary to brillg be
fore the court, as parties to a suit concerning such de
mand, all the persons liable tLereto; hut the plaintiff" 
may proceed against one or more of thcl persons sev· 
erally liable. 

52 . 

. Where the defencl~nt shall, by his answer, suggest 
that the bill is defective for want of parties. the plain. 
tilI shall be at liberty, within fourteen days after an· 
swer filed} to set down the cause for argument upon 
that objection only; and tllC purpose for which the 
same is so set down shall be notified by an entry, to 
be made in the clerk's order book, in the form or to 
the effect following, (that is to say,) "Set down upon 
the defendant's objectiou for want of parties." And 
where the plaint ilT shall not so set down his caURe, but 
shall proceed therewith to a bearing, notwithstanding 
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an object ion for want of parti es taken by the anSIl-er, 
he sball not, at. the hea ring of the cause, if the de
felldant's objection sha:! tben be allowed, be entitled 
as of course to an orde r for liberty to amend hi s bill 
by add ing par ties. But the court, if it thinks fit, shall 
be at liberty to d ismiss the bill. 

53_ 

If "defendant shall, at the hearing of a cause, ob
ject that a sui t is defective for want of parti es, not hav 
ing by ploa or answer take n the objection, and the rein 
specified by name or description the parties to whom 
the objection applies, the cour t (if it shall think fit) 
shall be at liberty to make a decree saving the rights 
of the absent parties. 

NOMINAL PARTIES TO BILLS _ 

54_ 

Wh ere no account, payment, COI1 \"eyance, or other 
direct relief is sought against a party to a suit, not be
ing an infant, the party, up on se rvi oe of the subp oc na 
upon him, need not appear and answer the bi ll , unless 
the plaintiff specially requires him so to do by the 
prayer of hi s bill; but he may appear and answer at 
hi s option; and if he does not appear and answer he 
shall be bound by all the proceedings in the cause. 
If the plaintifr shall require him to appear and answer, 
he shall be enti tled to the oosts of all the prooeedings 
against him, unlc5s tho court shall otherwi se direct . 

55. 

Whenever an injunct ion i. asked for hy tho bill to 
stay proceed ings at law, if the defendant do not enter 
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his uppcarancc and plead, demur, or allswer to the 
same witbin the time prescribed thCl'"for by these 
rules, the plaintifl' shall be entitled as of course, IIpon 
motion without notice, to such injunction. But spe
cial injunctions shall be grantable only upon du', notice 
to the other party by the court in term, or by a judge 
thereof in vacation, after a hearing, which may be ex 
parte, if the adverse party docs not appear at th e time 
and place ordered. In every. case where an injunction, 
either the cOlDmon injunction or a special injunction, 
is awarded ill vacation , it Ehall , unless previously dis 
solved by the judge granting the same, continue until 
the next term of the comt, or until it is dissolved by 
some other order of the court. 

DILLS OF REVIVOR AND SU PPLE)1ENTAI. 
BILLS. 

56. 

Whenever a suit in equity shall become abated by 
tho death of either party, or by any other eve nt, the 
same lDay be revived by a bill of revivor, or a bill in 
the nature of a bill of revi" or, as the circumstances of 
the case may require, fi led by the propel' parties enti
tled to re"ive the same; which bill may be filed in the 
clerk's office at any t ime; and lIpon suggestion of' the 
facts , the proper process of subp mna shall , as of course, 
be issued by the clerk, reqniring the proper represent
at ives of the other party to appear and sho\\' cause, if 
any they have, why the causo should not be revived. 
And if no cause shall be shown at the next rule day 
\\'hicl! shall occur after fourleen days from the time of 
the se rvice of' the same process, the suit shall stand 

rev ived, as of courso . 
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57. 

Whene"er any snit ill eq uity shaJl become defective, 
from any eve nt happen ing afte r the filing of the bill 
(as, for example, by change of interest in th e parties,) 
or fo r any other reason" supplemental bill, or a bill 
in the noture of a suppl emental bi ll , may be necessary 
to be fil ed in the cause, leave to fi le the samo may be 
granted by any judge of tho court on any rule day, 
upon proper cause shown, a,nd due nutice to the other 
party . And if leave is granted to fil e such supplemen
tal bill, the defendant shall demur, plead or answer 
thereto, on the next succeed ing rule day after tho sup
plemental bill is filed in the clerk's office, llll loss some 
ot her time sha ll be assig ned by a judgo of the court. 

58.. 

It shall not be necessary in any bi ll of re" ivor, or 
sup plemental bill, to set forth any.of the statements in 
the or iginal suit, unless tho spec ial circumstances of 
the cnso llIay require it. 

ANSWEJ'!S. 

59. 

Every defendant may swenr to hi ::; answer before 
any justice or judge of any court of tho United States, 
or before any comm i ~s i 0ner appo inted by any circu it 
court to take testimony or depositions, or before any 
mnstcr ill chancery appointed by allr circu it cour t, or 
befure any judge of any comt of a tltate or Territory. 
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60. 

After an answer is put in, it may be amendeu as of 
courso, in allY matter of form, or by filling up a blank, 
or correcting a dato, or reference to a document or 
other small matter, and be re·sworn, at any time be· 
fore a replication is put in, or the cause is set down 
for a hearing upon bill and answer. But after rep li. 
cation, 01' s LI ch se tting down for hearing, it shall not 
be amended in any material matters, as by adding new 
facts or defences, or qualifying or alte ring the origi. 
nal statements, except by special leave of the court or 
of a judge thereof, UPo" motion aud cause shown after 
due notice to the adver"e party, supported, if required, 
by affidavit. And in eyery case where leave is so 
granted, the court, or the judge granting the same, 
may, in hi s di de l'ct iol1, require that the same be sepa
rately engrossed and added as a dist inct amendment 
to the original answor, so as to be distinguishable 
tllCrcfrom. 

EXCEPTIO:\,S TO AN ~ IYER S . 

61. 

After an answer is fil ed on any rule day thc plain· 
tilT shall be allowed un"ti l the next succeeding rule day 
to fil e in the cle rk' s office exceptions thereto for in· 
sufficiency, and no longe r, uolcss a longer time shall 
be allowed for the purpose, upon cause shown to the 
court or a juJge thereof; and if no exception shall be 
filed thereto within that period , the answer shall be 
deemed and taken to be sufficient. 
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G!! . 

When the same soli citor is employed for two or lllore 
defendants, and separate answers shall be filed, or 
other proceedings had by two or more of the de 
fendants separately, costs shall not be allowed for such 
separate answers 01' other proceedings, unless a maste r, 
upon reference to bim, shall certify that such separat~ 
answers and other proceedings were necessary 01' 

proper, and ought not to have Leen joilled together. 

G3. 

Where exceptions shall be fil ed to the answer for 
insulliciency within the perio.ll prescribed by these 
rules, if the defendantshall not submit to the sallle and 
fil e an a.mended answer 011 the next succeed ing rule 
day, the plaintiff shall forthwith se t them down for a 
hearing on tho next succeeding rule day thereafter 
before a judge of the court., and shall enter, as of 
course, in the oru er book, an order for that purpose. 
A.nd ifhe shall not so set dow u tho same fo)' a hearing, 
the exceptions shall be deemed abandoned, and th e 
answer shall be deemed 8un1cient: provided, however, 
that th e court, or any judgo thereof, may, for good 
cause shown. e nlarge the timo for filing exception s: 
or for answering the samc, in bi s discretioll, upon such 
terms as he nlay deom reasollable. 

GJ. 

If at th o hearing t:16 exceptions shall be allowed, 
the defendant shall be houll." to put i,l a full and eOIll
plete answer thereto on the next succeeding rule day; 
otherwi se the plaintiff shall, as of courso, bo entitle:! 
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to take the bill, so far as the matter of such exceptions 
is concerned, as confessed, 01', at hi !:' elect ion, he may 
have a writ of attachment to compel the defendant to 
mak~ a better answer to tb e matter of tbe exceptions; 
and thedefendant,wben in custody upon such w"it,sball 
not be discharged tberefrom but by an order of tbe 
court, or of a judge tbereof, upon his pntting in such 
answer and complying witb such other terms as tbe 
court 01' judge may direct. 

65. 

If, upon argument, the plaintiff's exception to tbe 
answer sball be overruled, or tbe answer shall be ad
judged insufficient, the prevailing party sh'.dl be entitled 
to all tbe costs occasioned thereby, unless otherwise 
directed by the court, or the judge thereof, at the 
hearing upon the exceptions. 

REPLICATION AND ISSUE. 

66. 

Whenever tbe answer of the defendant shall not be 
excepted to, 01' shall be adjudged 01' deemed sufficient, 
the plaintiff shall file tbe general replication tbereto 
on or before the next succeeding rule day thereafter, 
and in all cases wbere the general repli cation is filed 
the cause sball be deemed to all intents and purposes 
at issue, without any rejoinder or athol' pleading on 
either side . If the plaintiff shall omit 01' refuse to file 
sucb replication within tbe prescribed period, the de
fendant shall he entitled to an order, as of course, for 
l\ dismissal of tbe suit; and the suit shall thereupon 
~talld dismissed, unless the court, or a judgo thereof, 

4 
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shall, upon motion for cause shown , allow (L repli ca . 
tion to he fil ed nunc pro tun c, the plaintiff submitting 
to speed the cause, and to such other terms as ma.v be 
directed. 

TE S TIMONY-HOW TAKEN. 

67. 

After the cause is at issue, commissions to tako tes· 
timony may be taken ont in vacation as well as in term, 
jointly by both parti es, or severally by either parly, 
upon in terrogatori es fil ed by the party taking out the 
same in t he cle rk's office, ten days' noti ce thereof be
ing given to the adverse party to file eross ·interroga. 
tories b{'fore the issuing of tho commission; and if no 
cross·interrogator ies are fil ed at the exp iration of the 
time, the commission Illay issue ex parte. In all cases 
the commissioner or commiss ioners shall be named by 
the court, or by a judge t hereof. If tho parties shall 
so agree, the testimony may be taken upon oral inter
rogatories by the parties or their agents, without filing 
any written interrogatori es. 

DECEMBER TERM, 1854. 

Orde>'ed, That the sixty·seven th rule governi ng 
equity practice bo so amended as to allow the presid
ing judge of any COU!·t exercising jurisdiction, either 
in term time or vacation, to vest in tho clerk of said 
court general power to name commissioners to take tes · 
timony in like manner that the cou rt or judge thereo f 
can now do by tho said sixty· seventh rule. 
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DECEMBER TER~r, ] 861. 

Orde>·ed, That the last parag rapb in the sixtY·SA V. 
enth rule in equity be repealed, and the rule be 
amended as follows : Ei ther party may g ive notice to 
the otber that be desires the evidence to be adduced 
in the cause to be taken orally, and thereupon all tbe 
witnesses to be examined sball be examined before 
one of the examiners of th e court, or be fore an exam
iner to be specially a ppointed by the court, the exam· 
iner to be furni . hed with a copy of the bill, and an· 
swe r, if auy ; and Huch examination shall take place in 
the presence of the parti es or tbeir age nts, by th eir 
counsel or soli cito r., and the wi tnesses shall be subjecL 
to cross -examination , and re -examination, and whi ch 
sball be conducted as nea r as may be in the mode now 
used in common law co urts. The depos itions taken 
IIpon such oral examination shall be taken down in 
wri ting by the examin e r in the forlD of narrative , un
less he de te rmines the examination shall be hy qu es · 
ti on and answer in special instances ; and wh en com
ple ted shall be read over to tbe witness and signed by 
him in the presence of the parties or counselor such 
of them as may at tend, provided, if the witness sball 
refu se to sign tbe sa id depos iti'ou, then the examiner 
shall sig n the same ; and the examiner may, upon all 
examinations, state any special matters to the court as 
be shall think fit; and any qnes tion or qu estions which 
lIlay be objec ted to shall be noted by tbe examiner 
upon the deposition, but be shall not bave power to 
decide on the competency, materi ality, or relevancy of 
the questions, and the court shall have power to deal 
with the costs of incompetent, immaterial, or irrele· 
vant depositions, or parts of them, as may be just. 
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':1 The compulsory attendance of witnesses, in case of 
refl1 ~a l to a.ttend, to be sworn , or to answer any quos· 
tion put by the exa miner, or by coullse] or soli citor, 
the same practice shall he adopted as is now practiced 
with respect to witnesses to be produced on examina
ti on be fore an examiner of said court on written inte r

rogatori es_ 
Notice shall be g i,-en by the respective counselor 

soli citors to the opposite counsel ur soli citors or par 
t.i es of the time and place of the examination for such 
reasonable time as tbe examiner may fix by 01'del' in 
each cause. 

When the examination of witnesses before the ex-
-aminer is concluded, th e or ig in al deposition, authen

ti cated by the sig nature of th e examiner, shall be 
t ransmitted by him to th e clerk of the court, to be 
there fil ed of record ill th e same mode as prescribed 
in the thirti eth section of act of Congress September 
24, 1789_ 

Testimony may be taken on commission ill th e usual 
way by written interrogatories and cross -int bl'l'ogato
ri es, on motion to t1 10 (,.'ourt in term time, or to a judge 
ill vacation , for special reasons satisfactory to lb e court 
0 1- judge_ , 

68_ 

T estimony may also be taken in the ca use, "fler il 
is at issue, by depositio n, according to the acts of Con
g ress_ But in such case, if no notice is given to the 
adverso party of th e tim e and placo of taking the depo
sition, he shall, IIpon motion and aOicluv it of the fact, 
be eotitled to a cross-examination of the witn ess e ither 
under a commission or by a new depositi on taken un · 

, 

Not Current - 1866



, 

COURTS OF EQUITY OF THE U. s. 53 

ocr the acts of Congress, if" court or a judge thereof 
shall, under all the circumstances, deem it reasonable. 

69. 

Three months, and no more, shall be allowed for the 
tnking of testimony after the cause is at issue, unless 
the court or a judge thereof shall, upon special cause 
shown by either party, enlarge the t ime; ai,d no tes· 
timony taken "fter such pe,:\od shall be allowed to be 
read in ev idence at the hearing. Immediately upon 
the return of the commissions and depositions, contain· 
ing the testimony, into the clerk's office, publication 
thereof may be ordered in the clerk's office, by nny 
judge of the court, upou due notice to the parties, or 
it may be enlarged, as he may deem reasonable under 
all the circumstances. But by consent of tbe parties, 
publication of the testimony may (It any time pass in 
tho clerk's office, such consent heing in writing, and a 
copy thereof entered in the order booh, or indorsed 
upon the deposition or testimony. 

TESTIMO~Y DE BENE ESSE. 

70. 

After any bill filed, and before the defendant hath 
answered the same, upon affida,-it made that any of 
the pJaintiff's witnesses fire aged or infirm, or going 
out of tho country, or that anyone of them is a sillgle 
witness to a material fact, the clerk of tho court shall , 
as of course, upon the application of the plaintiff, issue 
a commission to such commissioner or commissioners, 
as a judge of the court may direct, to take the exami· 
"ation of such witness or witnes es de hene esse, npon 
giving due notice to the adverse party of the time and 
place of taking his testimony. 
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FORM OF THE LA S T INTERROGATORY. 

71. 

The last interrogato ry in the writte ll inte rrogatori es 
to take tes limony now commonl y in use, shall in the 
future be altered, and stated in substance, thus : "Do 
yon know, or can you se t forth , any othe r matter 01' 

thing which may he a hene6t or advantage to t he par
ties at issue in this cause, '1:>1' either of th em, or that 
may be materi al to th e subject of this your examina
tion, or the matters in question ill this cause ? If yea. 
se t forth the same fully and at large in your answer. " 

C RO S S-BILL . 

72. 

Where a defend ant in equity fil es a cross-bill for di s
covery ouly against the plain tilT in the orig inal bill ,. tb e 
defendant to the orig inal bill shall 6rst answer there to, 
before the orig inal plaintifr shall be compellable to an
swer th e cross-bill. The answer of the orig inal plain
tilT to such cross-bill may be read and used by tho 
party fili ng the cross-bill , at the hea ring, in the samO 
manner and under the .::iU 111 0 restrictions as the ans we r 
praying relief may now be read and used . 

REFER E N C E T O AND PROCEEDI N G S llEFORE 
MA STER S . 

73. 

EvCl'y dec ree for an account of th e pe rsonal estate 
of a testator or intestate shall contain a direction to 
the master, to whom it is re ferred to take th e same, 
to inquire and state to th e court what parts, if any, of 
such personal estate are outstanding or undi sposed of, 
unless th e court shall oth erwi se direct. 
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74. 

Wheneve r any roference of any matter is made to a 
master to examine and report thereon, tbe party at 
wh ose in stance, ot' for whose benefit, tho reference is 
made, shall cause tbe same to be presented to the mas · 
te l' for a hear ing on or beforo tbe next rule day suc· 
ceeding the time when the reference was made; if he 
shall omit to do so, the adverse party shall be a t lib
erty forthwith to cause proceedings to be had before 
the mastel', at the costs of tho party procuring the 
reference. 

75. 

Upon every such referen ce it shall be the duty of' 
the master, as soon as he reasonably can after tile same 
is brougllt before him, to assign a t ime and place for 
proceedings in the same, and to give due notice thereof 
to each of th o parti es Or their solicitors; and if either 
party shall fail to appear at the time and place ap 
poin ted, the maste r shall be a t liberty to proceed ex 
parte, or, in his discretion, to adjou rn the examination 
and proceedings to a future day, g ivi ng notice to the 
absent party 01' his soli citor of such adjournment; and 
it shall be the dut.y of tho ma.te r to proceed with all 
reasonable diligence in every such reference, and witb 
tbe least practicab lo delay, and either party shall be 
at liberty to apply (0 the court, or a judge thereof, for 
an order to the maste r to speed the proceedings, and 
to make his report, an d to certify to the court or judge 
the rcaSOlls for any delay . 
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76. 

In the reports made by the master to the conrt, 110 

part of any state of fucts, charge, affidavit, deposition, 
examination or answer, brought in or used before 
them, shall be stat6d or recited. But such stato of 
facts, charge, affidavit. deposition, examination, or an
swer shall be ideutified, specified, and referred to, so 
as to inform the court what state of facts, charge, affi-
davit, deposition, examination, 
brought in or used. 

77. 

or answer,'" were so 

• 

The master shall regulate all the proceedings ill 
every hearing before hilO, upon every such reference; 
and he shall have full authority to examino the par
t ies in the cause upon oath touching all matters con
tained in the reference; and also to require the pro
duction of all books, papers, writings, vouchers, and 
other documents applicable thereto; and also to ex
amine on oatb, viva \'oce, all witnesses produced by 
the parties before him, and to order the examination 
of otber witnesses to be taken, under a commission to 
be issued upon his certificate from tho clerk's office, 
or by deposition according to the acts of Congress, or 
otherwise as hereinafter provided; and also to direct 
the mode in which the matters requiring evidence 
shall be proved before bim; and generally to do all 
other acts, and direct all other inquiries and proceed· 
ings in the matters before him, which he may deem 
necessary and proper to the justice and merits thereof, 
and tbe rights of tho parties. 

Not Current - 1866



COURTS OF EQUITY OF THE U. s. 57 

78. 

Witnesses who li ve within tbe district may, upon 
due notice to tbe opposite party, be summoned to 
appear before the commissioner appointed to take tes· 
timony, or before a master or examiner appointed in 
any cause, by subpoona in the usual form, which may 
be issued by the clerk in blank, and filled up by the 
party pntyi ng the same, or by the commissioner, 
master, or examiner, requiriilg the attendance of tbe 
witnesses at thn time "nd place specified, who shall be 
allowed for attend"nce the same compensation as for 
attendance in court; and if any witness shall refuse to 
appear, or to give evidence, it shall be deemed a COll· 

tempt of the co urt, which being- ce rtified to the clerk's 
office by tho commissioner, master, or examiner: an 
attachment lUay issue thereupon by order of the court 
or of allY judge thereof, in tbe same manner as if the 
contempt were for not attending, or for refusing to 
give testimony in tbe court. But nothing berein con· 
tained shall prevent the examination of witnesses viva 
voce when produced in open court, if the cou r t shall 
in its discretion deelU it advisable. 

70. 

All parties accounting bofore " master shall bring 
in their respective acconnts in tbe form of debtor and 
creditor; and any of the other parties, who sball not 
be satisfied with the accounts so brought in , sball be 
at liberty to examine the accounting party viva voce, 
or upon interrogatories in the master's office, or by 
deposition , as the master shall direct. 

• 
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80. 

All affidavits, depositions, and documents, wh ich 
have been prc\-i ously made, read, or used in tho court, 
upon any proceeding in any cause or matter, may be 
used before the master. 

81. 

The master shall be at liberty to oxamine any cred
itor or otber person coming in to claim be fore him , 
either upon written in te rrogatories, or viva. voce, or 
in both modes, as the nature of tho case may appear 
to him to require. The ev idence upon such exami
nation shall be taken down by tbe master, or by some 
other person by hi s order and in his presence, if eitber 
party requires it, in order that the same may be used 
by the court, if necessary. 

82. 

The circuit courts mr.y appoint standing masters in 
chancery in their respectivc di stri cts, both the judges 
concurring in the appointment; and they m(1Y also 
appoint n. master pro hac vice in any parti cular ca~c. 
The compensation to be allowed to every master in 
chan~e ry for his services in flny parti cnl ar case shall 
be fixed by tbe circuit court ill its discreti on, having 
regard to all tho circnmstances thereof, and the com

pensation shall be charged upon and borne by such of 
the parti es in the causo as the court shall direc t. The 
maste r sball not retain hi s report as secnrity for bis 
comp ensation; but when th e compe nsation is allowed 
by the court, he shall be ontitlod to an attachment fo,' 
the amount against the party who is ordered to pay 
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the same, if, upon notice thereof, he does not pay it 
within the time preseribed by the court. 

EXCEPTIONS TO REPORT OF MASTER. 

83. 

The masler, as Boon as hi. report is ready, sball 
return the same into t.he clerk's office, and the day of 
the return shall bo enlered by the clerk in the order 
book. Tho parties sball have one month frofn tbe 
time of filing tbe report lo file exceplions thereto; and 
if no exceptions are witbin tbat period fil ed by either 
party, tbe report shall stand confirmod on the next 
rule day afler tbe month is exp ired . If exceptions are 
fil ed , they shall stand for hearing before the court, if 
the court is then in sess ion; or if not, th'en at tbe next 
sitting of the court which .hall be held tbereafter by 
adjournment or otherwise. 

84. 

and in order to pre'-ent exceptions to reporls from 
being filed for frivolou. causes, or for mere delay, the 
party whose exceptions are overruled shall , for every 
exception overruled, pay C03ts to the otber party, and 
for every exception allowed shall be entitled to costs
tbe costs to be fixed in eacb case by the court, by a 
standing rule of the circuit court. 

DECREES. 

85 . 

Clerica l mistakes in decreos, or decretal ordera, or 
errors ansmg from any accident~1 slip or omission, 

• 
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may, at any time before an actual enrolmcnt tbereof, 
bo corrected by orde r of the co urt or a jndge thereof, 
upon petition, without tho form or expense of a re
hea ring. 

8G. 

In drawing up decrees and ord ers, neither the bill , 
nor an5wcr, nor other pleadings, nor any part thereof, 
nor the report of any master, nor any other prior pro
ceediRg, shall be recited or stated in the dec roo or 
order; but the decree and order shan begin, in sub · 
stanco, as follows: II This cause came on to be beard 
(or to be further hea rd, as the case may be) at thi s 
term, and was arg ued by counsel ; and thereupon, 
upon consideration thereof, it was ordered, adj uqged 
and decreed as follo\\"s , viz: [He re insert the decree 
or order.] 

GUARDIANS AND PROCITEIN AMIS. 

87. 

Guardians ad litem to uefe nd a Buit may be appoint
ed by the court, or by "ny judge thereof, for infants 
or otber persons, who arp. underguardiansbip, or other

wise incapable to sue for themselves; all infants and 
other persons so incapable may sue by their guard ians, 
if any , or by their prochein ami; subject, however, to 
such orders as the court may direct. for the protection 
of infanle and other persons. 

88. 

Every petilion for a rehearing shall contain the spe· 
cial mattol' or causo on which such rehearing is up -
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plied for , shall be signed by counsel, and the facts 
therein stated, if not apparent on the reco rd , shull be 
verified by the oath of the par ty, or by some other 
p erso n. No rehearing shall be g ranted afte r the term 
at which the fin al decree of the court shall have been 
entered and record ed, if an ap peal li es to t he Supreme 
Court. But if no appeal lies, the petition may be 
admitted at any time before the end of the next term 
of the court, in the di scretiop of the court. 

89. 

The circuit courts (botb judges concurring therein) 
may mako any other and further rules and reg ulations 
for the practice, proceediugs, and process, mesne and 

. final, in their respective districts, not inconsistent wi th 
the rules hereby prescribed, in their di scretion, and 
from time to t illle al te!' and amend tbe same. 

90. 

In all cases where tbe rules prescri bed by thi s court 
or by the circuit court, do not apply, the practice of 
the circui t court sball be regulated by tbe present 
practice of the High Cour t of Chance ry in England, so 
far as tbe same may reasonably be applied co nsistently 
with the local circumstances and loca l convenience of 
the di stri ct where the court is held, not as pos itive 
rules, but as furnishing just analogies to regulate the 
practi ce. 

91. 

Whenever under these rul es an oath is or may be 
required to be taken, the par ty may, if conscientiously 
scrnpulous of taking an oath, in lieu thereof, make 

• 
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solemn aflirmat ioll to the truth of the fa cts stated by 
bim. 

92. 

These rules shall take effect, alld be of for ce, in all 
tbe circui t courts of the United States, from and afte r 
tbe fir st day of August next ; but they may be previ. 
ouslyadopted by any circuit court in its di scretion ; 
and when and as soo n as these rules shall so take effect, 
and be of force, the rul es of practice for the ci"cuit 
cou rts in equity suits, prom ulgated and prescr ibed 
by tbis cour t in March, 1822, shall henceforth cease, 
and be of no further force or effect.. And the clerk of 
thi s court is directcd to have these rules printed , and 
to transmi t a printed copy th ereof, duly ce rtifi ed, to 
tbe cle rks of the several courts of the United States, 
and to each (of the jndges thereof. 

DECEM BER TERM, 1850. 

93. 

Ordered, That the fortieth rule heretoforo adopted 
and promulgated by this court, as one of the rules of 
practice in suits in equity in tIto c ircuit courts, bo, 
and tho sa me is hereby, repeal.d and annulled. And 
it shall not hereafter be necessary to inte rrogate a de.
fendant speCially and parti cularly upon any statement 
in the bill, unless the com plainant desires to do so, to 
obtain a discovery . 

• 
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D ECEM BEll TERM , 1863. 

No. 94. 

Orc/e"ed, Tbat in suits in equity for the foreclosure of 
mortgages in the circuit courts of the United States, 
or in any court of the Territor ies having jurisdiction 
of the same, a decree may be rendered for any bal
ance that may be found due to the complainant over 
and above the proceeds of the sale or sales, and exe· 
cution may issue for the collection of the same, as is 
provided in tbe 8th rule of this court regulating the 
equity practice, where the decree is sole ly for the 
payment of money. 

• 

• 

• 
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RULES OF PRACTICE 

'OR 

THE COURTS OF THE UNITED STATES 

ADMlRAT~TY AND MARITIME JURISDICTION, ON 'rUE INSTANCE SIDE 
Ol<~ THE COURT, IN PURSUANCE A.' TilE ACT Ot' TllE • 

TWENTY-SECOND Oi" AUGUST, lew~, CHAP. 188. 

DECEMBER TERM, 1844. 

1. 

No meRnc process shall issue from the district courts, 
iu any civil cause of admiralty and maritime jurisdic· 
tion, nntil the libel, or libel of information, sball be 
filed in the clerk's office from which such process is to 
issue. All process shall be served by the marshal, or 
by his deputy, or, wl,ere he or they are interested 
by some discreet auddisiuterested person appointed by 
the court. 

2. 

In suits in p~r"onam, the mesne process may be by 
a simple warrant of arrest of the persoll of tbe defend· 
ant in the nature of a capias, or by a warrant of ar· 
rest of the persoll of the defendant, with a clause 
therein. tbat ifhe cannot he found, to attach bis goods 
anu chattels to the amount sued for; or if such prop· 
erty cannot be found, to attach his credits and effects 
to the amount sned for in the hands of the garnishees 
named therein; or by a simple monition, in the na· 

5 
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ture of a summons to appear and answer to the suit, 
as tbe libellant shall , in his libel or information, pray 
for or elect. 

3. 

In all suits in personam, where a simple warrant of 
arrest issues and is executed, the marsbal may take 
bail, with suffi cient sureties, from the party arrested, 

• by bond or stipulation, upon cond ition that he will 
appear ill the suit and abide by all orders of tbe court, 
interlocutory or final, in the cause, and pay the money 
awarded by the final decree rendered tberein in tbe 
court to whicb tbe process is returnable, or in any 
appellate court. and upon sucb bond or stipulation 
8ummary process of executi on may and shall be issued 
against the principal and eureties by the court to which 
8uch process is returnable, to ellrorce tbe final dpcree 
80 rendered, or upon appeal by the appellate court. 

4. 
In all suits in personam, where goods and chattels, 

or credits and elfects, arc attacbed nnder such warrant 
authorizing the same, the attachment may be dissolved 
by order of the court to which the same warrant is 
returnable upon the defendant, whose property is so 
attached, giving a bond or .tipulation, with sufficient 
8ureties, to abide by all orders, interlocutory or final, 
of tho court, and pay the amount awarded by tbe final 
decree rendered in the court to which the process i. 
returnable, or in any appellate court; alld UpOIl such 
bond or stipulation summary proccss of execution shall 
alld may be issuod against the principal and sureties 
by the court to wLicb such warrant is returnable, to 
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euforce tbe fi nal decree "0 re ndererl, or upon appeal 
by the appell " te court . 

5. 

B 'nd" or "tipulati ons in ad mi ralty suits, may be 
gi'"I.,' !I ;lIId taken in open court, or at chambers, or be
fo re auy co mmissioner of the court who is authori zed 
by the court to take affi dav its of bail, and depos it ions 
111 cases pendi ng before the cQurl. 

G. 

In all suit.s ill pe rsonam, whero bail is taken, th e 
court may, upon matiolJ , for due cause shown , reduce 
the amount of the sum contained in the bond or stip 
ulati on tberefor; and in all cases where a bond or stip
ulati on is taken as bail , or upon dissolving an at tacb
mont of property as aforesaid , if e ither of th e sureti es 
shall become insolvent pellding the sui t, new sureties 
may be required by the ord er of the court to be g iven, 
upon motion, an(l due proof thereof. 

7. 

In sui ts in p e l'.:)Qllam, 110 wa.rrant o f arrest, e ithe r of 
tile person or prope rty of the defendant, shall issue for 
" sum exceeding five hundred dollars, unless by the 
"peeial ord er of the court, upon affidavi t or other pro
per proof, sbowing t be propriety thereof. 

8. , 
In all suits in rom, a.gain st a ship, he r tackle, sails, 

apparel, furniture, boats, or other appur tenances, if 
such tackl e, sa ils, apparel, furni ture, boats, or otber 
appurtenances, arc in the possession or custody of any 

, 

• 
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third perso ll , the court may, a fte r a du e moniti on to 
such third persoll, and a hearing of th e ca use, if a ny, 
wby the same should not be delive red over. award and 
dec ree that the same be delivered into the custod y of , . 
the m:lr3hal, 0 1' other propel' offi cer, if upon the hoar · 
ing the same is re quired by Jaw and justice . 

9, 

In all cases of se izure, and in oth or sui ts a.nd pro
ceedings in rem, the process: unless otherwi se provid ed 
for by statute, shall be by a war rant of arrest "I' the 
ship, goods, 01' other thing to be arrested ; and the 
marsbal shall thereupon arrest and take tbe ship , 
goods, 0 1' other thing into hi s possession for safe custad," 
and shall cause publi c noti ce thereo f, and of the t ime 
assigned for tbe return of such process an e! the hear i n;; 
of the cause: to be g iven in such newspaper w ithin 
the di stri ct as the distl'i ct court shall ol'(\er; and if 
there is no newspaper publi shed there in, th en in sneh 
otber publi c places in tl, e di stri ct as the court shall 
direct. 

10, 

In all cases wh oro any goods 0 1' ot her things lI l'C 

arrested, if t he same arc peri shable, or are liable to 
deterioration, decay, or injury by being de tained in Cll :':

tody peneling th e sui t, th e court may , up on the appli. 
cation of either party, in its discre tion, o\'dor the Sa lli e 
or so much th ereof to be sole! as shall be perishable 0 1' 

liable to depreciation, decay, or injury; ane! the pro· 
ceeds, or 80 mu ch thereof as shall be a full securi t.y to 
satisfy in decree, to be brought into court to abid o the 
e\'en t of th e suit; 0 1' the court may, upon th e appli c", 
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t ion uf the claimant, order a delivery the reof to him, 
upon" due appraisement to be had under its direction, 
e ither upon the claimant's depositing in court so much 
money as th e court shall order, or upon his giving a 
stipulation , \l'ith sureties in such sum as the cou rt shall 
direct, to abide by and pay the money awarded by the 
final decree rende red):>y the court 01' the appellate court, 
if any appeal intervenes, as the one or th e ot her course 
shall be ordered by the cour t. 

11. 

In like manner, where any·ship shall be arrested , t.he 
sa me may, upon the application of the claimant, be 
deli,'ered to him, upon a due appraisement to be had, 
under the direction of the cou rt, upon the claimant's 
deposit ing in court so much money as the court shall 
ord er, 01' upon his g iving a stipulation, with su reties 
as aforesaid; and if the claimant shall decl ine any such 
application, then the court may, in its discre tion, Upull 
the application of e ither party, upon due cause sho\\'n. 
oTder a sale of such ship, (\l1d the proceeds.thereof to 
be brought'into cou rt, or othe rwi se disposed of, as it 
may deem most for t.he benefi t of all concerned . 

12. 

III all suit s by material men for suppli es 0 1' repa irs, 
or other necessaries, for a foreign sh ip , or for a ship in 
a foreign port, the libellant Illay proceed against the ship 
and freight in rem, or against the master 0 1' the owner 
alone in personam. And the liko proceeding in rem 
shall apply to cases of domestic ships, \l'here, by the 
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local law, a lien is giYcn to material men for supplies, 
repairs, or other necessaries. '* 

13. 

In all :;uits for mariners' wages, the libellant may 
proceed against the ship, freight, and master, or 
against the ship and freight, or against the owner or 
the master alone, in personam. 

14. 

In all suits for pilotage, the lihellant may proceed 
against the ship and master, or ngainst the slli p, or 
against the owner alone, or the ma ster .dOIlO, 111 per-
sonam. 

15. 

In all suits for damage by colli sion, the libellant may 
proceed against the ship and master, or against the 
ship alone, 01' against the master or the owne l' fl lone, 
If! personam. 

16. 

In all suits for an assault or beating 011 the high sea::: , 
or elsewhero, within the admiralty and m:nitime juris
diction, the suit shall be in personam only. 

17. 

In all suits against the ship or freight, founded upon 
a 'Perc maritime hypothocation, either ex press or im· 
plied, of the master, for moneys taken up in a foreign 
port for supplies or repairH, or other necessaries fOI' 
tho voyage, without any claim of marille interest, the 

.. Vide l)ost, pa!:,c 87, Rule 12, substituted for tho above . 
• 

• 
• 
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libellant lDay proceed either in rem or against the 
master, or the owner alone in personam. 

18. 

In all suits on bottomry bonds, properly so called, 
the su it shall be in~rem only against the property hy
pothecated, or the. proceeds of the property, in whose
soever hands the same may be found, unless the mas
ter has, without authority, given the bottomry bond, 
or by his fr"ltd or misconduct has avoided the same, 
or has subtracted the prbperty, or unless the owner 
has, by his own misconduct or wrong, lost or subtracted 
the property, in which latter cases the suit may be in 
personam ngainst the wrongdoer. 

19. 

In all su it ~ for salvage, the su it may be in rem against 
the propert.y saved, or the proceeds thereof, or in per
sonam against tho party at whose request and for whose 
benefit the sa \yage service has been performed. 

20. 

In all petitory and possessory su its between part 
owners or adverse proprietors, or by the owners Qf a, 

ship, or the majority thereof, against the master of a 
ship for the ascertainment of the title and deli"ery of 
the possession, or for the possession only, or hy one or 
more pnrt owners against the others to obta in security 
for the return of the ship from any voyage undertaken 
without their consent, 01' by one or more part owners 
against the others to obtain possession of the ship for 
any voyage, UpOll g iving security for the safe return 
thereof, the process shall he by an ar rest of the ship, 
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and by a monition to the adverse party or parties to 
, appeal' and make answer to the suit. 

21. 

In all cases of a final decree for the payment of 
mOfley, the libellant shall have" writ of execution, in 
the nature of a fieri fa.cias, commanding the marshal or 
his deputy to levy and collect the amount thereof out 
of the goods and chattels, lands and tenements, or 
other real estate of tbe defendant or stipulators. 

22. 

All informations and libels of information upon seiz· 
ures for any breach of the reve nue, or nuyigatiol1, or 
otber laws of tbe United States, shall state the place 
of se i ~ urc, whe ther it be on land, or on the hig h seas, 
or on navigable waters witllin the admiralty and mari
time jurisdi cti on of the United States, and the distr ict 
witbin wh ich the property is brought, and where it 
then is. 'rhe inforlllation or li bel of information shall 
also propound in di stinct arti cles the matters reli ed on 
as g rounds or causes of forfeiture, and aver the sarno 
to be contrary to the form of the statute or statutes of 
the United States in such case provided, as the case 
may require, and . hall conclude wi th a prayer of due 
process to enforce the forfeiture, aud to g ive notice to 
all persons concerned in interest to appear and show 
cause at the return day of the process wily the for· 
feiture should not be decreed. 

23. 

All libels in instance causes, civil or maritime, shall 
state the nature of lhe calise, as, for example, that it 

, 
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is a. cause civil and ma.ri timc, of cont.ract, or of tort Ot" 

damage, or of salvage, or of possession , or otherwise, as 
th e case may he; and if th e libel he in rem, that the 
property is within the di stri ct; and if in personam, the 
names an d occupations, and places of residence, of the 
parties. The lihel shall also propound and articul ate 
in distinct articlos the yarious allegations of fact upon 
which the libellant reli es in support of his suit, so that 
the defendant may be enabled to answe r di stinctly and 
separately tbe seyeral matte rs contained ill eac h arti· 
cle; and it shall conclude with a prayer of due process 
to enforce his rights in re in , or in personam, (as the 
case may require,) ""d fo r such reli ef and redress as 
the cour t is competent to give in the premi.es. .,ind 
the libellant may further require the defendant to an · 
swer on oath [\ 11 intclTogatorieR propounded by him 
touching all and singular the allegations in t be libel 
at the closo or conclusion tbereof. 

24 . 

In all iniormatious and h bels, in causes of admiralty 
and maritime jurisdiction, amend ments, in matters of 
form , may be made at any time, on motion, to the con rt. 
as of course. And new count s may be fil ed, and amend· 
ments, in matters of substance, may be made, upon 
motion, at any time hefo re the final de cree, upon such 
terms as the cou r t shall impose. _\nd where any de· 
feet of form is set down by the defendant upon speeial 
exceptions, and is all owed, the court may, in granting
leave to amend, impose terms upon the libellant. 
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25. 

In all cases of libe l.:) in personam, the cour t may, in 
it. discretion, up on the appearance of the de fendant, 
where no bail bas been taken and no attachment of 
property ha s been made to answer the exigency of tbe 
suit, require the defendant to g ive a sti pulation, witb 
sureties in such sum as the court shan direct, to pay 
an costs and expenses which shan be awarded against 
him in tho sui t, upon tbe final adj udication thereof, or 
by any interlocutor,\" order, in the progress of tho 8 11 i t. 

26. 

In suits in rem, the party claiming the property shan 
\'er ify bi5 claim on oath or solemn affirmation, stating 
that the cla imant, by wbom or on whose hehalf tbe 
claim is made, is the true and bona fid e owner, and 
tbat no other person is the oWller thereof. And where 
the claim is put in by an agent or consignee, he shall 
also make oath that he is duly authorized thereto by 
the owner; or if the property be, at the time of the 
arre,t, in the p03se.sion of the master of a ship , tbat 
he is the lawful bailee thereof for the OW lieI'. And 
upon putting in such claim, tbe claimant shan file a 
stipulation, with sureties in such sum as tIle court shall 
direct, for th e payment. of all co.t" and expenses wh ich 
sban be aw~rded against him by the final decree of the 
court, 01' upon an appeal by the appe llate cOllrt. 

21 . 

In all libe ls in cau:;cs of civil and maritime jurisdic. 
tiOD, whC'tbel' in rom or in personam. the answer of the 
defendant to the allegations in til e libel shall he on 

• 
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oath o( solem n affirmati on; and the ,,,,"we I' shall be 
full and expli cit and distinct to each separate article 
and separate ullegation in the libel, in the same order 
as numbered in t he libel, and shall also answer in like 
mauner each interrogatory propound ed at the close of 
the Ii bel. * 

28. 

Tho liboll ant may except to the suni cienc)" 01' ful· 
ness, or distinctness, or relevancy of the answer to th e 
articles and interrogatories in the libel ; and if the 
court shall adjudge the same exceptions, or any of 
tbem, to bo good and valid, tbo court shall ord er tbe 
defendant forthwith , within such time as tho court 
shall direct, to answer tho same ; and ma.y fur ther or· 
del' tho defendant to pay such costs as the court shall 
adjudge reasonablo. 

29. 

If th o defendant 1",11 omi t 01' refu 0 to mako due 
answer to the libel upon th o return day of the process. 
or other dlly a,sig ned by tho court, the court sball pro· 
nounco him to be in contumacy and default; and th ere· 
upon the libel shall be '1djudged to be taken pro con · 
fesso against him, and the court shall procceci to hear 
the cau' e ex parte, and adjudge therein as to law and 
justice shall appe rtain. But the court may, in its di s· 
cretion, "et aside the default, and, upon the applica. 
tion of the defendant, admit him to make an wer to , 
the libel at an." time befo re the final hcari ng and de· 
cree, upon his J.",ym cllt of all the costs of the "u it up 
to the time of gmnting le<1"o therefor. 

· Yidc post, 49th Rule, page e:J. , 
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"0 ~ . 
In all cases where th e dofend ant answers, but does 

not answe r fully and expli citly and distinctly to all th e 
matters in any article of the libel, and excep tion is 
taken thereto by t he libell ant, and the exception is 
allowed, th e cou rt mn,·. by attachment., compel the 
defendant to make furtiJ e l' answer thereto, 01' may 
direct the matter of the excep tion to be taken pro con
fe sso against the defendant to the full purport and 
effect of the article to which it purports to anSWeI', and 
as if no answer had bee n put in thereto. 

31. 

The defendant may object, by hi s answe r, to answe r 
any allegation or iuterrogatory con tained in the libel 
which will expose him to any prosecution or puni sh
ment for a crime, 01' fol' any penalty 0 1' any forfeiture 
of hi s property for an." penal offence. 

32. 

The defend ant shall havo a right to require tho per
sonal answe r of the libellant upon oath or solemn 
affi rmation to any interrogatories whi ch he may, at 

the close of his answe r, propound to the li belhlllt, touch 
ing any matters cha rged in the libel, 01' touching any 
matter of defen ce set up in the ans\\'er, subject to the 
like exce ption as to matters which shall ex pose the 
libellant to any prosecution , or pu nishmqllt, 01' forfe it
ure, as is provided in the 3 1st rul e. In default of 
due answer by the libellant to such interrogatories, 
the court may adjudge the li bell ant to bo in default and 
d ismiss th o libel, 0 1' may compel hi s nnswer in tho 
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premises by attachment, or take tbe subject·matter of 
the in terrogator), p ro confesso in favor of the defend· 
ant, as the court, in its discl'clion , shall deem most fit 
to promote public justice . 

33. 

Wherc cithcr the libell ant or thc defendant is out of 
the country, or unable, from sickness or o.the r casual ty, 
to make an answer to any i)1tclToga.tory on oath, or 
solemn affi rmation, at the propel' time, the court may, 
in its discretion , in furtherance of the due administra
tion of justi ce, dispense therew ith , or may award a 
commission to take the all swer of the defendant when 
a nd as soon as it may be practicable . 

34. 

If any third person shall in tervene in any cause of 
ad miralty and mari time jurisd iction in rem for his 
own interest,and hc is entitled, accordi ng to the conrse 
of admiralty proceedings, to be heard for bi s own in · 
te rest therein , he shall propound the matter in suita· 
ble allegations; to which, if ad mi tted by the cour t, 
the other part.,· or parties in tbe suit may be required, 
by order of the court, to make due answer; and such 
furth er proceedings shall be had, and decree rendered 
by the court therein, as to law and justice shall ap ' 
pertaiu. But every such intervenor shall be requi red, 
upon filing his allegations, to g i" e 1I sti pulation, with 
sureties, to ab ide by the final decree rendered in tbe 
cause, and to pay all such costs and expenses, and 
damages, as shall be awarded by the court upon the 
final decree, wbether it is rendered ill the original or 
nppellate court. 

, 

, 

, 

Not Current - 1866



~, Q o RULES O~' PRACTICIc: FOR THE 

35. 

Stipulat ions in admiralty and maritime sni ts may be 
taken in open cour t, or by the proper judge at cbam· 
bers, or, under bis order, by any commissioner of tbe 
court who is a standing com miss ioner of th e court., 
and is now by law authorized fo take affidavits of bai l, 
and also depositions in civi l causes pending in the 
court s of the United States. 

3G. 

Exceptions may be taken to any libel, allegation, or 
answer, for surplusage, irrelevancy, impertinence, or 
sc..'\.udal; and if, upon ref~renco to a. mastc l' , the ex
ce ption sball be reported to be so objectionab le, ancl 
allowed by the court, the matter shall be ex pungecl, 
at the cost and expense of the party in whose libel or 
answer the same is found . 

31. 

1n eases of fore ign attachment, the garni shee shall 
be required to answer on oath 01' solemn affirmation 
'as to the deb ts, credits, or efieets of the clefendant in 
his hauds, and to such in terrogatori e., touching the 
same, as may be propounded by the libellant ; and if 
he shall refnse or neglect so to do, the court may 
award comp ulsory process in personam against him. 
If he admit, any debts, cred its, or effects, the same 
shall be held in his hands, liable to answer the exi· 
gency of til e snit. 

38. 

1n cases of mari ners' wages, or bottom ry, or sal
,-age, or otller proceed ings in rem, wh ere fre ight, 0 1' 

• 
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other proceeds of' property, arc attached to 01' are • bound by the suit, which are in the hands or posses· 
sion of any persoll, the eour~ may, upon due appli
cation. by petition of tLe party interested, require the 
party charged with the possess ion thereof to appeal' 
alld show cause why tho same should not bt~ brought 
into court to answer the exigency of' the suit; and if 
no sullieient cause be shown, the court may order the 
same to be bro).lght into court to answer the exigency 
of the suit, and upon failure of the party to comply 
with tho order, may award an attachment, or other 
compulsi,-e PI'OCC8S, to compel obed ience thereto. 

3D. 

If, in any admiralty suit, the libellan t . ball not ap' 
peal' and prosecute his suit, according to tLe course 
and orders of the court, be shall be deemed in default 
and contumacy, and the court ma)" upon the applica· 
tion of the defendant, pronounce the su it to be deserted. 
and the same may be di smissed with cos t; . 

40. 

Tho court runy, in its discretion, npon the motion 
of'the defendant, and the payment of costs, rescind tl,e 
decree in an\" !!uit in wbi eIl, on account of his contu
macy and defnult, the malter of the libel shall have 
beon decreed again ~ t him, and grunt 0. rehearing thoro
of a..t any time within ten days after the decree has 
been entered, the defendant submitting to sllch further 
orders and terms in the premises as the COllrt mn,' 
,lirect. 

• 
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H. • 
All sa les of property, ulldor any d'ecree in admi ral· 

t.y, shall be made by th o marshal, Or hi s cleputy, or 
other proper officer assigned by th e court, where the • 
mar:3hal is a. party ill intorost, in pursuance of the 
oruers of the court.; anu tbe proceeds thereof, when 
sold, shall bo forthwith paid into the reg istry of the 
cour t by the officol' making the sale, to be d isposed of 
by the court accordillg to law . 

4
" 
.. 

All moneys paid into the reg istry of the court shall 
be deposited ill sOllle bank des ignated by the court, 
and shall be so depositeu in the name of the court, and 
shall not be drawn out except by " check Ol' checks, 
signed by a judge of the court, and countersigned by 
tho cl~rk, stating on whoso account nnc1 for whose ll se 
it is drawn, and in wh at snit and out of what fund in 
part icular it is paid. Tho clerk shall keep a regnlar 
book, containing a memorandum and copy of all the 
c1iecks so dmwn, and the dato thOl·eof. 

43 . 
. Any person baving all interest in any l)l"occcds in 
the reg istry of tho court shall have a right, by petit ioll 
and summary proceeding, to interven e pro interesse 
suo, for adelivcry thereof to him; aotl upon due Ilotice 
to the adverso parties, ,(" any. the cO llrt shall and may 
proceed summar ily to hear alld decide thereon, Hnd to 
Jecree theroin according to law and justice. And if 
such petition or claim shall be deserted , or, upon a 
hearing, be dismissed, the court may, in its discret ion, 
award costs against the petitioner in favor of the ad · 
yerse party. 

• 
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44. 

In cases where the court shall deem it expedient or 
lIecessary for the purposes of justi ce, th e court may 
refe r any matters arising in tho progress of the suit to 
one or more commissioner., to be appointed by the 
court, to hear the parties and make report thereiu. 
And such commissioner 0 1' commiss ioners sha ll have 
alld possess all th e powers in the premises which are 
usually g iven to 01' exercised by masters in chancery 
in references to them, including the power to adm in
ister oaths to and examine the parties and. witnesses 
tOllching the premises. 

45. 

All appeals from the di.trict to the c ircuit court 
mu st bo mad c while tho court is s itting, or witbin 
such other period as shall be des ignated by the dis
trict court by its general rul es, or by an order spe
cially made in th e particular suit. 

46 . 

In "II cases uot'P ro\'ided for by the forego ing rules, 
the district and circuit courts are to regulate the prac
tico of' tho said co urts, respectively, in such manner 
as they shall deem most expedient for the due admin
istrati on of justice in suits in adn,iralty . 

47. 

Th ese rul es shall be in fOI· ce in all the circuit and 
district cour ts of the United tates from and afte r the 
first day of September next. 

It is ord ered by the court, that the foregoing rules 
6 

• 
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be, and they are, adopted and promulgated as rule" 
for the regulat ion and government of th o practice of 
the circuit courts anei di stri ct courts of the United 
States in suits in admira lty on the in stan ce sid e of the 
courts; and th at the reporter of the court do cause th e 
same to be publi shed in the lIext volume of hi s reports, 
and tb at he do cause such additional cop ies the reo f to 
be publi shed as he may deem exped ient, for th e du e 
information of the bar and bench in the rcspect i ve 
districts aud circuits. 

1845 , MARc n 5. 

D EC EMBER TERM, 185.0. 

O"dcred, That the followi ng suppleme ntal rules be 
added to the rul es heretofore adopted by thi s court for 
regulating proceed ings in admiralty: 

48. 

In all suits ill perso nam, whore a s imple war ran t 01' 
arrest issues, and is execut ed, bail shall be taken by 
tbo marsbal and tbe court in those cases only in whi e l, 
it is required by the laws of the State, wh ere an ar resl 
is mad e upon s imilar or analogous process iss uing from 
the State courts. 

And imprisonment for debt , on proce!:is i ~S llil"lb (J ill 

of tlte admiralty court , is abolished in all cases where. 
by the laws of the State in which the court is held, 
imprisonm ent fM debt has been, or shall be I,eraafter. 
aboli shed, upon similar or analogous procc::g issuing
from" State court. 

• 
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The twenty-seventh rule shall not apply to cases 
where the sum or value in dispu te docs not exceed fifty 
dollars, exclusive of cos ts, unless the di strict court 
shall be of opiuion that the proceedings prescribed hy 
that rul e a ro necessa ry for the purposes of justice in 
the caso hefore the court. 

All rules and parts of rules heretofore adopted, in· 
consistent with this orde r, arc he"eby repealed and 
annulled. 

H is fu rthe r orde red, that these rules be published 
in the next volume of the Reports of the Decisions of 
this court, and that the clerk cause them to be forth 
wi th prin ted and transmi tted to the several di s tri ct 
courts . 

1851 , JA /W Any 9. 

D ECEMBER TERM. 1851. 

50. 

O" clered, Tuat further proof taken in n circuit co urt 
upon an adm iralty appeal shall be by deposition, taken 
before some commissioner appointed by 1I circuit court, 
pursuant Co t ho acts of Congress in that he half, or be
foro some officer authori zed to take depositions by the 
thirtie th secl ion of the nct of Congress of the 24th of 
Soptember, 1789, U).I OII an oral exami nati on and cross
examination, nnless the court in which such appeal 
shall be pendi llg, or one of the judges thereof, shall, 
upon motioll , allow 3. commission to issuo to tako such 
deposition upou written interrogatori es and croas· in
te rrogatorie.. When such deposition shall be taken 
by oral exam illation . a noti fica tion from the magistrate 

• 
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be fore whom it is to be taken, or from tbe clerk of tb e 
court in whi ch stich appeal shall be pending, to the 
adverse party to be prese nt nt tb e taking of the same, 
and to put interrogatori es, ifhe tbink fit ,shan be se rved 
on the adverse party, or his attorney, allow ing tim e 
for th eir attendance after being notifi ed not less than 
twenty-fotlr hotHs, and in addition thereto one day, 
Sundays exclusive1 for every twenty mil es tnwel: P'ro
v idea, That the comt in which Stich appeal may be 
pend ing, or e it ber of tb e judges tbereof, may, upon 
motion, increase or diminish the Icngth of notice above 
required . 

51. 

Ordered, Tbat when oral evid ence shall be taken 
down by tbe clerk of the district conrt, pursuant to 
the above-mentioned 'section of tho act of Congress, 
and shall be transmitted to th e circuit court, the same 
may be tI sed in ev idence on the appeal, savi ng to each 
party the right to take the depositions of the sa me 
witnesses, or either of them, if he sbould so elect. 

DECEMBER TERM, 185 1. 

It is ordered by tho court,' tbat th e cle rk have the 
Admiralty Rul es printed for the usa of th e co urt. 

DECE!ID En TERM, 1854. 

Ordered, That the foll owing suppleme ntal rul es be 
added to the I'tlles he retqfore adopted by thi s cOllrt for 
regulating proceedings ill admiralty: 

52. 

Wh en tho defondant, in his answe)', alleges " ew facts, 
these . hall be cO llside red as de nied by the libellant, 

• 
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and 110 repli cation, gelleral or "pecial, sban be allowed . 
But within such timo aftm' tho answer is filed as shall 
bo fix ed by tho district eOllrt, either by general rille 
or by speelal orde r, the libellant may amend his libel 
so as to confess and avoid, or explain, or add to the 
new matter:; set forth in the answer; and within such 
time as may be fixed, in like manner, tho defendant 
shall nnswer such amendments. 

53. 

Tbe clerks of the district court, shall make up the 
records to bc transmitted to the circuit courts all ap' 
peals, so tbat tbe same shall coutain tbe following : 

1. Tbo stylc of the court. 
2. Th e names of the parties, sett ing forth the origi. · 

nal partieo, and those who h~ve become parties before 
the appeal, if any cbange has taken place. 

3. If bail was taken, or property was attaebed or 
arrested, the proces of arrest or attachment and the 
service thereof, all bail and stipulat1'ons, and, if any 
sale bas been made, the orders, warrants, ancl reports 
relating thereto. 

4. The libel, with exhibits annexed thereto. 
5. The pleadings of th e defendant, with the exhibit. 

annexed thereto. 
6 . Tho testimon), on the part of th e libellant, and 

any exhihits not annexed to the libel. 
7. '1'ho testimon), on the part of the defendant, and 

any exhibits not annexed to hi , pleadings. 
S. Any order of the cO llrt to whi ch exception WflS • 

made. 
9. Any report of an assessor or assessors, if excepted 

to, with the orders of th e court respecting the same, 
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anu the exce ptions to the report. If the report was 
not excepted to, on ly the fact that a reference was 
made, and so much of the rcpo .. t as shows what .. esults 
we .. e a .. .. i,·ed at by the assessor, a .. e to be stated. 

10. T he final decree. 
II. Th e p .. aye .. fo .. an appeal, and the act ion of the 

di.t ri ct court the .. eon; and no reasons of appeal shall 
be filed 0" in se .. ted in the transcript. 

The following shall be omi tted : 
1. The continuances: 
2. All motions, rules, and orders lIot excep ted 10 

which are merely preparatory for trial. 
3. The com mi ssions to take depositio ns, noti ces 

th e .. efor, their captions, and certificates of thei .. being 
sworn to, unless some exception to a deposition in the 
district court was founded on some one or more of 
these; in whi ch case so much of eithe .. of tbem as may' 
be invol ved in the excep ti on shall be set out. In all 
ot.he .. cases it shall be sufficient· to g ive the name of 
the witn es.s, ant to copy the interrogatories and au
SWC I'S, and to stato tho Ilame of the commissione r, and 
the place whe .. e. and the date when, the deposition 
was SWO rn to; and in copy ing all dcposition :-::. taken on 
illte rrogatories, th e answer shall be inserted irnmedi · 
ately following the question. 

The clerk of the di stri ct cou .. t shull page the copy 
of the record thus made up, and .hall make an index 
thereto, unrl he shall ce rtify the en tire document, at 
the end thereof, und er tlie seal of tho cour t, to be a 
transcript of the record of th o di stdct Cu ur& in the 
cau.e named at the beginning of tho copy made up 
pursuant to thi s rule; and uo other certifi cate of tbe 
record shall be needful 01' ill serted. 
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DECEllllER TERM, 1858. 

No . 12. 

Ordered, That the tweWL rul e of practice presc riued 
by this co urt at December term, 1844, in causes of ad
miralty and mar itime jurisdict ion, be and th e same is 
hereby re pealed, and t.he foll owing rul e of practice is 
.substitu ted ill it s pl ace : . 

"In all suits by materi al me.n for suppli es or repair~, 

or other necessari es for n. foreig n ship , or for iL ship in 
• "foreig n port, the libellant may proceed against the 

sbip aud freight in 'rent, or against th e master or owner 
alone in lJe rsonam. And the like proceeding in perso
nam but not in '-em shall apply to cases of domesti c 
ships for suppli es, re pairs. or other necessari es." 

TLis ordnr to take eIT~ct and be in force from alld 
after th e first day of May, 1859. 

, 
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