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RULES

OF [HE

SUPREME COURT OF THE UNITED STATES.

No |

The clerk of this court shall reside and keep the
office at the seat of the National government, and he
shall not practise either as an attorney or counsellor
in this court o1 any other court while he shall continue
to be clerk of this court

The clerk shall not permit any oniginal record or
paper to be taken from the court-room, or from the
office, without an order from the court

No 2

It shall be requisite to the admission of attorneys
and counsellors to practise 1n this court, that they
shall have been such for three years past in the Su-
preme Courts of the States to wlich they 1espectively
belong, and that then private and professional char
acter shall appear to be fan

They shall respectively take the following oath or
affirmation, viz

£ , do solemnly swear, (or affirm, as the
case may be,) that I will demean mjyself as an attor
ney and counsellor of this comrt uprightly, and ac
cording to law, and that I will support the Constitu-
tion of the United States ™’

Clerk.

Attorneys
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RULEs OF THE sUPREME COURT U =
No. 3

This comt consider the practice of the Courts of
King's Bench, and of Chancery, in England, as afford-
ing outlines for the practice of this comt, and they
will, fiom time to time, make such alterations therein

as cucumstances may 1ender necessary.

No 4

Hereafter the judges of the Cucmit and District
Courts shall not allow any bill of exceptions, which
shall contain the charge of the cowrt at large to the
jury mn tnals at common law, upon any general ex-
ception to the whole of such charge Dut the party
excepting shall be 1equired to state distinetly the
several matters of law n such charge to which he ex-
cepts , and such matteis of law, and those only, shall
be inserted in the il of exceptions, and allowed by
the court

No. 5

All process of this court shall Le in the name of the
President of the Umted States

When process at common law, or 1 equity, shall
wssue agaunst a State, the same shall Le served on the
Governor or Chiet Execntive Magistiate, and Attor-
ney General, of such State

Process of subpwna, 1ssuing out of this court, 11
any swt 1 equity, shall be served on the defendant
sixty days before the return day of the sud process ,
and 1f the defendant, on such service of the subpwna,
shall not appear at the return day contuned therein.
the complamant shall he at liberty to proceed ez paile




RULFs OF THE SUPRFME COURT T. S
No 6

All motions hereatter made to the court shall be re-
duced to writing, and shall contain a brief statement
of the facts and objects of the motion. ‘

No 7.

1 During the session of the court, any gentleman
of the bar having a cause on the docket, and wishing
to use any book or books in the law library, shall be at
liberty, upon application to the clerk of the court, te
receive an order to take the same (not exceeding at
any one time three) from the library, he being thereby
responsible for the due return of the same within a rea-
sonable time, or when required by the clerk And it
shall be the duty of the clerk to keep, in a book for
that purpose, a record of all books so delivered, which
are to be charged against the party receiving the same
And in case the same shall not be so returned, the
party receiving the same shall be responsible for, and
forfeit and pay twice the value thereof, asalso one dol-
lar per day for each day’s detention beyond the limit-
ed time

2. The clerk shall take charge of the books of the
court, together with such of the duplicate law books
as Congress may dirvect to be transferred to the court,
and arrange them in the conference-room, which he
shall have fitted up 1n » proper manner, and he shall
not permut such books to be taken thercfrom, by any
one. except the judges of the court.

Motions.

Law Libra-
Iy

Conferences
room.
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RULES OF THE SUPREME COURT U S.

No 8

1 The clerk of the court to which any writ of error
shall be directed, may make return of the same, by
transmitting a true copy of the record, and of all pro-
ceedings 1 the cause, under his hand and the seal of
the court

2 No cause will hereafter be heard until a complete
record, contaiming in itself, without references aliunde,
all the papers, exhibits, depositions, and other pro-
ceedings which are necessary to the hearing in this
court, shall be filed

3 Whenever 1t shall be necessary or proper, in the
opinion of the presiding judge 1n any Circmit Court, or
District Court exerasing Ciremt Court junsdiction,
that original papers of any kind should be 1nspected in
this court, upon appeal o1 writ of error, such presiding
Judge may make such rule or order for the safe-keeping,
transporting, and 1etmin of such original papers, as
to him may seem proper, and this court will receive
and consider such onginal papers 1n connection with
the transcript of the proceedings



RULES OF THE SUPREME COURT U. s
No. 9.

1. In all cases where a writ of error or an appeal Doskang
shall be brought to this court from any judgment or
decree rendered thirty days before the commencement
of the term, it shall be the duty of the plaintiff in
error or appellant, as the case may be, to docket the
cause and file the record thereof with the clerk of this
court within the first six days of the term ; and if the
writ of error or appeal shall be brought from a judg-
ment or decree rendered less than thirty days before
the commencement of the term, it shall be the duty
of the plaintiff in error or appellant to docket the
cause, and file the record thereof with the clerk of this
court within the first thirty days of the term; and if
the plaintiff in error or appellant shall fail to comply
with this rule, the defendant in error or appellee may
have the case docketed and dismissed, upon producing
a certificate from the clerk of the court wherein the
judgment or decree was rendered stating the cause,
and certifying that such writ of error or appeal has
been duly sued out and allowed.

And in no case shall the plaintiff in error or appel-
lant be entitled to docket the cause and file the record
after the same shall have been docketed and dismissed
under this rule, unless by order of the court.

2. But the defendant in error or appellee may, at
his option, docket the cause, and file a copy of the
record with the clerk of the court; and if the case is
docketed, and a copy of the record filed with the clerk
of this court by the plaintiff or appellant, within the
~ periods of time above limited and prescribed by this

rule, or by the defendant in error or appellee at any
time thereafter during the term, the case shall stand
for argument at the term. ‘

3. In all cases where the period of thirty days is
" mentioned in this rule, it shall be extended to sixty
days in writs of error and appeals from California,
Oregon, Washington, New Mexico, and Utah.

9

-
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RULES OF THE SUPREME COUR1 U. S
No. 10.

1 In all cases the cletk shall take of the parfy a
bond, with competent surety to secure his fees, in the
penalty of two hundred dollars, or a deposit of that
amount to be placed 1 bank subject to us draft.

2 In all cases, the clerk shall have fifteen copies
of the records printed for the court, and the costs of
printing shall be charged to the Government in the
expenses of the comt

3 The clerk shall furnish copies for the printer,
shall supervise the printing, and shall take care of and
distribute the printed eopies to the judges, the re-
porter, and the parties, fiom time to time, as required.

4 In each case the clerk shall chaige the parties
the legal fees for but the one manuscript copy in that
case.

5 In all cases the clerk shall deliver a copy of the
printed record to each party, and in cases of dismis-
sion, 1eversal, o1 affiimance with costs, the fees for the
said manuscript copy of the record shall be taxed
against the party against whom costs are given, and
which chaige includes the chaige for the copy fur-
nished him

6 In cases of dismission for want of jurisdiction,
each party shall be charged with one-half the legal
fees for a copy

7 Upon the derk of this comt producing satisfae-
tory evidence, by afhdavit, o1 the acknowledgment of
the parties o1 then sureties, of having served a copy
of the lill of fees due by them, respectively, in this
court, on such parties or their surefies, an attachment
shall 1ssue aganst such parties or sureties, 1espect-
wely. to compel payment of the smid fees



RULES OF THE SUPREME COURT L. 8.

No. 11.

Whenever any record, transmitted to this court upon
a writ of error or appeal, shall contain any document,
paper, testimony, or other proceeding in a foreign lan-
guage, and the record does not also contain a transla-
tion of such document, paper, testimony, or other pro-
ceeding made under the authority of the inferior court,
or admitted to be correct, the record shall not be
printed, but the case shall be reported to this court by
the clerk, and the court will thereupon remand 1t to
the inferior court in order that a translation may be
there supplied and inserted in the record

No 12

1. In all cases where further proofis ordered by the
court, the depositions which shall be taken shall be by
a commission to be issued from this court, or from any
Circuit Court of the United States

2 Inallcasesof admiralty and maritime jurisdiction,
where new evidence shall be admissible 1n this court,
the evidence by testimony of witnesses shall be taken
under a commission to be issued from this court, or
from any Cucwmt Court of the Umited States, under the
direction of any judge thereof, and no such commission
shall 1ssue but upon mterrosatories to be filed by the
party applying for the commission, and notice to the
opposite paity or his agent or attorney, accompanied
with a copy of the interrogatories so filed, to file cross-
interrogatories within twenty days from the service of
such notice* Provided, however, that nothing in this
rule shall prevent any party from giving oral testimony
in open court in cases wherc, by law. 1t 1 admissible

11

Transla-
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RULES OF THE SUPREME COURT U. 8.

No. 13.

In all cases of equity and admiralty jurisdiction
heard in this court, no objection shall hereafter be al~
lowed to be taken to the admissibility of any deposition,
deed, grant, or other exhibit found in the record as
evidence, unless objection was taken thereto in the
court below and entered of record; but the same shall
otherwise be deemed to have been admitted by con-
sent, :

No. 14.

No certiorari for diminution of the record shall be
hereafter awarded in any cause, unless a motion there-
for shall be made in writing, and the facts on which
the same is founded shall, if not admitted by the other
party, be verified by affidavit. And all motions for
such certiorari shall be made at the first term of the
entry of the cause; otherwise the same shall not be
granted, unless upon special cause shown to the court,
acconnting satisfactorily for the delay.



RULFS OF THE SUPREME COURT U. S
No. 15.

1. Whenever, pending a writ of error or appeal in
this court, either party shall die, the proper represent-
atives in the personalty or realty of the deceased party,
according to the nature of the case, may voluntarily
come in and be admitted parties to the suit, and there-
upon the cause shall be heard and determined as in
other cases; and if such representatives shall not vol-
untarily become parties, then the other party may sug-
gest the death on the record, and thereupon, on mo-
tion, obtain an order, that unless such representatives
shall beecome parties within the first ten days of the
ensuing term, the party moving for such order, if de-
fendant in error, shall be entitled to have the writ of
error or appeal dismissed, and if the party so moving
shall be plaintiff in error, he shall be entitled to open
the record, and on hearing have the same reversed if
it be erroneous. Provided, however, that a copy of every
such order shall be printed in some newspaper at the
seat of Government in which the laws of the United
States shall be printed by authority, for thiee suc-
cessive weeks, at least sixty days before the begin-
ning of the term of the Supreme Court then next en-
suing.

2 When the death of a party 1s suggested, and the
representatives of the deccased do not appear by the
tenth day of the second term next succeeding the sug-
gestion, and no measurcs are taken by the opposite
party within that time to compel their appearance, the
case shall abate
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RULES OF THE SUPREME COURT U. 8.
No. 16.

Where there is no appearance for the plaintiff when
the case is called for trial, the defendant may have the
plaintiff called, and dismiss the writ of error, or may
open the record and pray for an affirmance.

No. 17.

Where the defendant fails o appear when the cause
shall be called for trial, the court may proceed to hear
an argument on the part of the plaintiff, and to give
judgment according to the right of the cause.

No. 18.

When a case is reached in the regular call of the
docket, and no appearance is entered for either party,
the case shall be dismissed at the costs of the plaintiff,

No. 19,

When a case is called for argument at two successive
terms, and upon the call at the second term neither
party is prepared to argune it, it shall be dismissed at
the costs of the plaintiff, unless sufficient cause is
shown for further postponement.



RULES OF THE SUPREME COURT U. &, 15
No. 20.

1. In all cases brought here on appeal, writ of er- PrintedAr-
ror, or otherwise, the court will receive printed argu- R
ments without regard to the number of the case on the
docket, if the counsel on both sides shall choose so to
submit the same. But fifteen copies of the arguments,
signed by attorneys or counsellors of this court, must
be filed within the first ten days of the term; nine of
these copies for the court, one for the reporter, one
to be retained by the clerk, and the residue for counsel.

2. When a case is reached in the regular call of the
docket, and a printed argument shall be filed for one
or both parties, the case shall stand on the same footing
as if there were an appearance by counsel.

3. When a case is taken up for trial upon the regu-
lar call of the docket, and argued orally in behalf of
only one of the parties, no printed argument will be re-
ceived unless it is filed before the oral argument be-
gins, and the court will proceed to consider and decide
the case upon the ex parte argument,
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RULES OF THE SUPREME COURT U &
No 21

1. Only two counsel shall be permitted to argue for
each party, plamntiff and defendant, in a cause.

2. No counsel will be permitted to speak in the ar-
gument of any case more than two hours, without the
special leave of the court granted before the argument
begins.

3. Counsel will not be heard unless a printed brief
or abstract of the case be first filed, together with the
points intended to be made, and the authorities in-
tended to be cited 1n support of them arranged under
the respective points, and no other book or case be re-
ferred to 1n the argument.

4, The same shall be signed by an attorney or con-
sellor of this court.

5. Ifone of the parties omits to file such a statement
he cannot be heard, and the case will be heard ex
parte upon the argument of the party by whom the
statement 1s filed.

6. Fifteen printed copies of the abstract, points, and
authonities required by this rule shall be filed with the
clerk three days before the case is called for argument;
nine of these copies for the court, one for the reporter,
one to be retained by the cleik, and the residue for
counsel

7 When no counsel appears for one of the parties,
and no printed brief or aigument 18 filed, only one
counsel will be heard for the adverse party, but if a
printed buef or argument 15 filed the adverse paxty
will be entitled to be heard by two counsel
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RULES OF THE SUPREME COUR 'F' A8,

No. 22.

The plaintiff or appellant in this court shall be en-
“ditled to open and conclude the case. But when there
cross-appeals, they shall be argued together as
in the court below ghall be

entitled to open and conclude the argument.

No. 23.

1. In cases where a writ of error is prosecuted to

his court, and the judgment of the inferior court is

the interest shall be caleulated and levied

of the judgment below, until the same

is paid, at the same rate that similar judgments bear

interest in the courts of the State where such judg-
*ment is rendered.

2. In all cases where a writ of error shall delay the

on the judgment of the inferior court, and

to have been sued out merely for delay,

Zamages shall be awarded, at the rate of fen per cent-

um per annum on the amount of the judgment ; and

the said damages shall be calculated from the date of

the judgment in the court below. until the money is

3. The same rule shall be applied to decrees for the
payment of money in cases in chancery, unless other-
wise ordered by this conrt,

=3

1

Order of
Argument,

Interest.



18

Costa

{

RULES OF THE SUPREMI* COURT U % ;’
.

No 24 ;
-
1 In all cases where any st shall be dismissed m

this comt, except where the dismissal shall be for

want of jurisdiction, costs shall be allowed for thes
defendant in error, or appellee, as the case may be,
unless otherwise agreed by the parties §

2 In all cases of affiimance of any judgment or -
decree 1n this court, costs shall be allowed to the dew
fendant 1n error o1 appellee, as the case may be, nnless
otherwise ordered by the court

3 In all cases of 1eversals of any judgment or
decree 1 this court, costs shall be allowed to thew
plammtiff 1n erro1 or appellant, as the case may be ‘1.
unless otherwise ordered by the court.

4 Neither of the foregoing rules shall apply to*/
cases where the United States are a party , but in suchs
cases no costs shall be allowed in this court for or
against the United States \\

5 In all cases of the dismissal of any suit in thne
court, 1t shall be the duty of the clerk to 1ssue a man- _
date, or other proper process, in the nature of a pro-
cedendo, to the court below, for the purpose of inform- *
ing such court of the proceedings in this court, so,
that further proceedings may be had in such court as
to law and justice may appertain &

6 When costs are allowed 1n this coirt, 1t shall be
the duty of the clerk to insert the amount thereof 1n the ,
body of the mandate, or other proper process, sent to
the court below, and annex to the same the ill of items”
taxed 1n detail



RULES OF THE SUPREME COURT V. 8.
No. 25.

1. All opinions delivered by the court shall imme-
diately, upon the delivery thereof, be delivered over to
the clerk to be recorded. And it shall be the duty of
the clerk to cause the same to be forthwith recorded,
and to deliver the originals with a transcript of the
Judgment or decree of the court thereon to the re-

** porter, as soon as the same shall be recorded.

™

by

2. And all the opinions of the court, as far as prac-
ticable, shall be recorded during the term, so that the
publication of the reports may not be delayed thereby.

3. The original opinions of the court, delivered to
the reporter, shall be filed with the clerk of this court
for preservation as soon as the volume of reports for
the term at which they are delivered shall be pub-
lished.

19

Opinions of
the Court,
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No. 26.

The court on the second day in
mence calling the cases for
which they stand on the docket, and
to day during the term, in the same order;
parties, or either of them, shall be ready
case is called, the same will be heard; and if
party shall be ready to proceed in the
cause shall go down to the foot of the docket,
some good and satisfactory reason to the contrary shall
be shown to the court. Ten causes only shall be con-
sidered as liable to be called on each day during
the term, including the one under argument, if the
same shall not be concluded on the preceding day.
No cause shall be taken up out of the order on the
docket, or be set down for any particular day, except
under special and peculiar circumstances to be shown
to the court. TEvery cause which shall have been
called in its order, and passed, and put at the foot
of the docket, shall, if not again reached during the
term it was called, be continued to the next term of
the court.

No. 27.

The court will not hear arguments on Saturday,
(unless for special cause it shall order to the contrary,)
but will devote that day to the other business of the
court; and on Friday in each week, during the sitting
of the court, motions in cases not required by the rules
of the court to be put on the docket shall be entitled
to preference, if such motions shall be made before

the court shall have entered on the hearing of a cause
upon the docket,

-



RULLS OF THE SUPREME COURT U. S
No 28

The court will, at every session, announce on what
day 1t will adjourn at least ten days before the time
which shall be fixed upon, and the court will take up
no case for argumeni, nor receive any case upon
punted briefs, within three days next before the day
fixed upon for adjournment

No 29,

Whenever the plamntiff aad defendant 1 a writ of
error pending 1n this court, or the appellant and ap-
pellee in any appeal, shall at any time hereafter, in
vacation and out of term time, by then 1espective at-
torneys, who are entered as such on the 1ecord, sign
and file with the clerk an agicement in wiiting direct-
g the case to be dismissed, and specifying the terms
upon which 1t 15 to he dismissed as to costs, and also
paying to the clerk any fces that may be due to him,
1t shall be the duty of the cletk to enter the case dis-
missed, and to give to cither party which may request
1t a copy of the agieement filed, but no mandate or
other process 1s to issue without an order by the court.

21
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RULES OF PRACTICE

FOR THE

COURTS OF EQUITY OF THE UNITED STATES.

JANUARY TFRM—1842

PRELIMINARY REGULATIONS.
L

The Circuit Courts, as Courts of Equity, shall be
deemed always open for the purpose of filing bills, an-
swers, and other pleadings, for issuing and retmiming
mesne and final process and commissions, and for
making and dunecting all interlocutory motions, or-
ders, rules, and other proceedings, preparatory to the
hearing of all causes upon their merits.

2

The clerk’s office shall be open, and the clerk shall
be 1n attendance therein, on the first Monday of every
month, for the puipose of 1eceiving, entering, enter-
tamning, and disposing of all motions. 1rules, orders,
and other proceedings, which are grantable of course,
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24 RULES O PRACTICE TOR TIIL

and applied for, o1 had by the parties, o1 their solici-
tors, 1 all causes pending i equity, in pursuance of
the 1ules hereby prescribed

3

Any judge of the Cucwt Court, as well 1n vacation
as 1 term, may, at chambeis, o1 on the 1ule days, at
the clerk’s office, make and durect all such interlocu-
tory orders, 1ules, and other procecdings preparatory
to the hearing of all canses upon then ments, m the
same manne! ¢nd with the same ef ¢t as the Cnremit
Court could make and direct the same 1 teim, 1eason-
able notice of the appheation therefor being first given
to the adverse paity, oo his solicitor, to appear and
show cause to the contrary at the next 1ule day there-
after, unless some other time 1s assigned by the judge
for the hearine

4

All motions 1ules, orders, and other proceedings
made and duected at chambers, o1 on 1ule days, at
the clerk s office, whether special o1 of course, shall be
entered by the clak m an order book, to be kept at
the clerk s office, on the day when they are made and
directed  which book shall be open at all office hours,
to the frec inspection of the parties in any suit 1n equuty,
and their solicitors ~ And except in cases where per-
sonal o1 other notice 1s specially required or directed
such entry 1 the order book shall bie deemed sufficient



NC

COURTS OF EQUITY U S, 23

notice to the parties and thenr soheitors, without fur-
ther service thereof, of all orders, rules, acts, notices,
and other proceedings entered 1n such order book,
touching any and all the matters in the suits, to and
in which they aie parties and solicitors. And notice
to the solicitors shall be deemed notice to the parties
for whom they appear and whom they represent, n all
cases where personal notice on the parties 1s not other-
wise specially requited. Where the solicitors for all
the parties 1n a suit 1eside 1n or near the same town or
city, the judges of the Cucwit Court may, by rule,
abridge the time for notice of rules, orders, or other
proceedings, not requiring personal service on the
parties, 1n the.r discretion

)

All motions and applications 1n the clerk’s office
for the 1ssuing of mesne process and final process to
enforce and execute decrees, for filing bills, answers,
pleas, demurreis, and other pleadings, for making
amendments to bills and answeis, for taking bills pro
confesso , for filing exceptions, and for other proceed-
ings in the clerk s office, which do not, by the rules
hereinafter prescribed, 1equire any allowance or order
of the court, or of any judge thereof, shall be deemed
motions and applications, grantable of course by the
clerk of the court But the same may be suspended,
or altered, or rescinded by any judge of the court,
upon s feclal canse shown



26 RLLES OF PRACTICE FOR THR
6

All motions for rules or oiders and other proceed-
ings, which are not grantable of course, or without
notice, shall, unless a different time be assigned by a
judge of the court, be made on a rule day, and entered
in the order book, and shall be heaid at the rule day
next after that on which the motion is made. And if
the adverse party, or his solicitor, shall not then ap-
pear, or shall not show good cause against the same,
the motion may be heard by any judge of the court ex
parte, and granted, as if not objected to, or refused, 1n
his discretion

PROCESS
('

The process of subpcena shall constitute the proper
mesne process in all smts in equity, in the first in-
stance, to require the defendant to appear and answer
the exigency of the bill, and unless otherwise provided
in these rules, or specially ordered by the Cncut Court,
a wnit of attachment, and 1f the defendant cannot be
found, a wnit of sequestration, or a writ of assistance
to enforce a delivery of possession, as the case may re-
quire, shall be the proper process to issue for the pur-
pose of compelling obedience to any interlocutory or
final order or decree of the court.



COLRTS OF EQUITY U § Vi
8

Final process to execute any decree may, if the de-
cree be solely for the payment of money, be by a writ
of execution, in the form used in the Circuit Court in
suits at common law in actions of assumpsit If the
deciee be for the performance of any specific act, as, for
example, for the execution of a conveyance of land, or
the delivering up of deeds, or other documents, the de-
cree shall, 1n all cases, prescribe the time within which
the act shall be done, of which the defendant shall be
bound without further service to take notice , and upon
affidavit of the plaintiff, filed in the clerk’s office, that
the same has not been comphed with within the pre-
scribed time, the clerk shall 1ssue a writ of attachment
against the delinquent party, from which, if attached
thereon, he shall not be discharged, unless upon a full
comphance with the decree and the pay ment of all costs,
or upon a special order of the court, or of a judge
thereof, upon motion and affidavit, enlarging the time
for the performance thereof If the delinquent party
cannot be found, a writ of sequestration shall issue
aganst his estate upon the return of non est 1nventus,
to compel obedience to the decree

9

‘When any decree or order 1s for the delivery of pos-
session, upon proof made by affidavit of a demand and
refusal to obey the decree o1 order, the party prosecut-
ing the same shall be entitled to a writ of assistance
from the clerk of the court
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10

Every person, not being a paity in any cause, who
has obtained an order, or in whose favor an order shall
have been made, shall be enabled to enforce obedience
to such order by the same process as if he were a party

to the cause and every person, not being a party in
any cause, against whom obedience to any order of the
court may be enforced, shall be hable to the same pro-
cess for enforcing obedience to such order as 1f he were

a party in the cause

SERVICE O PROCESS
11

No process of subpana shall 1ssue from the clerk s
office 1n any swit 1n equity until the bill 18 filed 1n the
cause

12,

‘Whenever a bill s filed, the clerk shall 1ssue the
process of subpeena thereon, as of course, upon the ap-
pheation of the plamntiff, which shall be 1eturnable
into the clerk’s office the next rule day, o1 the next
rule day but one, at the election of the j amntiff, oc-
curring after twenty days fiom the time of the 1ssuing
thereof At the bottom of the subpana shali be placed
& memorandum, that the defendant 15 to enter lus ap-
pearance 1n the smt 1n the clerk s office, on or before
the day at which the wiit 1s returnable otherwise the
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bill may be taken pro confesso Where there are
more than one defendant, a writ of subpena may, at
the election of the plaintiff, be sued out separately for
each defendant, except in the case of husband and
wite, defendants, or a joint subpana against all the
defendants

13

The service of all subpeenas shall be by a delivery
of a copy thereof by the officer serving the same to the
defendant personally, o1, in case of husband and wife,
to the husband personally, or by leaving a copy there-
of at the dwelling-house or usual place of abode of
each defendant, with some {ree white person, who 1s a
member o1 resident 1n the family

14

Whenever any subpena shall be returned not ex-
ecuted as to any defendant, the plaintiff shall be en-
titled to another subpeena, toties quoties, against such
defendant, 1f he shall require 1t, until due service 1s
made.

15

The servace of all process, mesne and final, shall be
by the marshal of the district, or his deputy, or by
some other person specially appointed by the court for
that purpose, and not otherwise In the latter case,
the person serving the process shall make afhdavit

thereof
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16

Upon the return of the subpeena as served and exe-
cuted upon any defendant, the clerk shall enter the
suit upon his docket as pending in the court, and shall
state the time of the entry

APPEARANCE
17.

The appearance day of the defendant shall be the
rule day, to which the subpena 1s made returnable,
provided he has been served with the process twenty
days before that day , otherwise, his appearance day
shall be the next rule day succeeding the rule day
when the process is returnable

The appearance of the defendant, either personally
or by his solicitor, shall be entered in the order book
on the day thereof by the clerk.

BILLS TAKEN PRO CONFESSO
18

It shall be the duty of the defendant, unless the
time shall be otherwise enlarged, for cause shown, by
a judge of the court, upon motion for that purpose, to
file his plea, demurrer, or answer to the bill, in the
clerk’s office, on the rule day next succeeding that of
entering his appearance  In default thereof, the plain-
tiff may, at his election, enter an order (as of course)
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in the order book, that the bill be taken pro confesso,
and thereupon the cause shall be proceeded in ex
parte, and the matter of the bill may be decreed by
the court at the next ensuing term thereof accordingly,
if the same can be done without an answer, and is
proper to be decreed , or the plaintiff, if he requires
any discovery or answer to enable him to obtain a
proper decree, shall be entitled to process of attach-
ment against the defendant, to compel an answer , and
the defendant shall not, when arrested upon such pro-
cess, be discharged therefrom, unless upon filing his
answer, or otherwise complying with such order as the
court or a judge thereof may direct, as to pleading to
or fully answering the bill, within a period to be fixed
by the court or judge, and undertaking to speed the
cause

19.

When the bill 1s taken pro confesso, the court may
proceed to a decree at the next ensming term thereof,
and such decree rendered shall be deemed absolute,
unless the court shall, at the same term, set aside the
same, or enlarge the time for filing the answer, upon
cause shown upon motion and affidavit of the defend-
ant. And no such motion shall be granted, unless
upon the payment of the costs of the plaintiff in the
suit up to that time, or such part thereof as the court
shall deem reasonable, and unless the defendant shall
undertake to file his answer within such time as the
court shall direct, and submit to such other terms as
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the court shall direct, for the purpose of speeding the
cause

FRAME OF BILLS
20.

Every lll, in the intioductory part thereof, shall
contam the names, places of abode, and citizenship, of
all the parties, plamntiffs and defendants, by and
aganst whom the bill 1s brought The form, 1n sub-
stance, shall be as follows ¢ To the Judges of the
Circmt Court of the Umted States for the district
of A B, of , and a citizen of the State
of , brings this lus bill agamst C D, of —,
and a citizen of the State of ,and E, F , of )
and a citizen of the State of And thereupon
your orator complamns and says, that,” &e

21

The plaintiff, in his bill, shall be at hiberty to omut,
at his option, the part which 1s usually called the com-
mon confederacy clause of the bill, averring a confed-
eracy between the defendants to injure or defraud the
plaintiff, also what 1s commonly called the charging
part of the bill, setting forth the matters or excuses
which the defendant 18 supposed to intend to set up
by way of defence to the bill, also what 18 commonly
called"the junsdiction clause of the bill, that the acts
complaned of are contrary to equity, and that the de-
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fendant 18 without any remedy at law , and the hill
shall not be demurrable therefor And the plaintiff
may, in the narrative or stating part of his bill, state
and avoid, by counter averments, at his option, any
matter or thing which he supposes will be nsisted
upon by the defendant, by way of defence or excuse,
to the case made by the plaintiff for relief The prayer
of the bill shall ask the special relief to which the
plaintiff supposes himself entitled, and also shall con-
tamn a prayer for general relief, and 1f an 1njunction,
or a writ of ne exeat regno, or any other special order
pending the swit, is required, 1t shall also be specially
asked for

22

If any persons, other than those named as defcnd-
ants 1n the hill, shall appear to be necessary or proper
parties thereto, the hill shall aver the reason why they
are not male parties, by showinz them to be without
the jurisdiction of the court, or that they cannot be
jomned without ousting the jurisdiction of the court as
to the other parties And as to persons who are with-
out the jurisdiction and may properly be made parties,
the bill may pray that process may 1ssue to make them
parties to the bill, if they should come within the ju-
risdiction

23

The prayer for process of subpeena in the bill shall

contain the names of all the detendants named 1n the
5
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introductory part of the bill, and if any of them are
known to be infants under age, or otherwise under
guardianship, shall state the fact, so that the court
may take order thereon as justice may require, upon
the return of the process If an injunction, or a writ
of ne exeat 1egno, o1 any other special order vending
the smit, is asked for 1n the prayer for relef, that shall
be sufficient without repeating the same in the prayer
for process

24

Every bill shall contain the signature of counsel an-
nexed to 1t, which shall be considered as an affirma-
tion on his pait, that upon the instiuctions given fo
him and the case laid before him, there 1s good
ground for the swit, in the manner in which 1t is
framed

25

In order to prevent unnecessary costs and expenses,
and to promote bievity, succinetness, and directnessin
the allegations of bills and answers, the 1egular tax-
able costs for every hill and answer shall in no case
exceed the sum which 1s allowed 1n the State Court of
Ci - »rery 1n the distriet, 1f any theie be, but if there
be none, then 1t shall not exceed the sum of thiee dol-
Jars for every bill or answer.
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SCANDAL AND IMPERTINENCE IN BILLS
26

Every bill shall be expressed in as brief and succinet
terms as it reasonably can be, and shall contain no un-
necessary recitals of deeds, documents, contracts, or
other instruments, in hac verba, or any other imper-
tinent matter, or any scandalous matter not relevant
to the suit. If it does, it may on exceptions be 1e-
ferred to a master by any judge of the court for 1m-
pertinence or scandal, and 1if so found by him, the
matter shall be expunged at the expense of the plain-
tiff, and he shall pay to the defendant all his costs
in the smt up to that time, unless the court or a judge
thereof shall otherwise oxder If the master shall re-
port that the bill is not scandalous or impertinent, the
plantiff shall be entitled to all costs occasioned by the

reference
27

No order shall be made by any judge for referring
any hill, answer, or pleading, or other matter, or pro-
ceeding depending before the court for scandal or im-
pertinence, unless exceptions are taken in wrting
and signed by counsel, deseribing the particular pas-
sages which are considered to be scandalous or imper-
tinent, nor unless the exceptions shall be filed on or
before the next rule day after the process on the bill
shall be retuinable, or after the answer or pleading 19
filed  And such order when obtained, shall be con-
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sidered as abandoned, unless the party obtaining the

order shall, without any unnecessaiy delay, procure

the master to examine and repoirt for the same on or

before the next succeeding rule day, or the master

shall certify that further time 1s necessary for him to
omplete the examination.

AMENDMENT OF BILLS
28.

The plammtiff shall be at liberty as a matter of
course, and without payment of costs, to amend his
bill 1n any matters whatsoever, before any copy has
been taken out of the cleik s office, and in any small
matters afterwards, such as filling blanks, correcting
errors of dates, misnomer of paities, misdescription
of premises, clerical errors, and generally 1n matters
of form Butif he amend mn a matenal point (as he
may do of course,) after a copy has been so taken, be-
fore any answer or plea, o1 demurrer to the hill, he
shall pay to the defendant the costs occasioned there-
by, and shall, without delay, furnish him a fair copy
thereof, free of eaxpense, with suitable 1¢ferences to the
places where the same are to be inserted  And if the
amendments are numerous, he shall fuinish in like
manner, to the defendant, a copy of the whole hill as
amended, and 1if there be more than one defendant,

a copy shall be furnished to each defendant affected
thereby
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29

After an answer, or plea, or demurrer 1s put in,
and before replication, the plaintiff may, upon motion
or petition, without notice, obtamn an order from any
Judge of the court, to amend his bill on or before the
next succeeding rule day, upon payment of cosls or
without payment of costs, as the court or a Judge
thereof may in his discretion duzect  But after repli-
cation filed, the plamtiff shall not be permitted to
withdraw 1t and to amend his hill, except upon a spe-
cial order of a judge of the court, upon motion or pe-
tition, after due notice to the other party, and upon
proof by affidavit that the same 1s not made for the
purpose of vexation or delay, o1 that the matter of the
proposed amendment 1s matenal, and could not with
reasonable diligence have been sooner 1ntroduced into
the bill, and upon the plaintiff s submitting to such
other terms as may be imposed by the judge for speed-
ing the cause

30

If the plaintiff, so obtaining any order to amend his
bill after answer, or plea, or demurrer, or after 1eph-
cation, shall not file his amendments or amended hill,
as the case may require, 1n the clerk’s office, on or be-
fore the next succeeding rule day, he shall be consid
ered to have abandoned the same, and the cause shall
proceed as if no application for any amendment had
been made
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DEMURRERS AND PLEAS
31

No demuirer or plea shall be allowed to be filed to
any hill, unless upon a certificate of counsel, that in his
opinion 1t18 well founded 1n point of law, and supported
by the affidavit of the defendant, that it is not inter-
posed for delay, and if a plea, that 1t is true in point
of fact.

32

The defendant may, at any time before the bill is
taken for confessed, o1 afterwards with the leave of the
comrt, demur or plead to the whole hill, or to part of
it, and he may demur to part, plead to part, and an-
swer as to the residue, but 1n every case in which the
bill specially charges fraud or combination, a plea to
such part must be accompanied with an answer forti-
fyimg the plea, and exphicitly denying the fraud and
combination, and the facts on which the charge 1s
founded

33

The plantiff may set down the demurier or plea to
be argued, or he may take 1ssue on the plea  If, upon
an 1ssue, the facts stated in the plea be determined for
the defendant, they shall avail ham, as far as in law
and eqmty they ought to avail him
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34

If, upon the hearing, any demurrer or plea is over-
ruled, the plaintaff shall be enfatled to his costs in the
cause up to that period, unless the court shall be satis-
fied that the defendant had good ground in point of
law or fact to interpose the same, and 1t was not inter-
posed vexatiously or for delay And upon the over-
ruling of any plea or demurrer, the defendant shall be
assigned to answer the b:ll, or so much thereof as is
covered by the plea or demurrer, the next succeeding
rule day, or at such other period as, consistently with
justice and the rights of the defendant, the same can,
in the judgment of the court, be reasonably done, in
default whereof, the bill shall be taken against him,
pro confesso, and the matter thereof proceeded in and
decreed accordingly

35

If, upon the hearing, any demurrer or plea shall be
allowed, the defendant shall be entitled to his costs.
But the court may, in its discretion, upon motion of
the plaintiff, allow him to amend his hill upon such
terms as it shall deem reasonable

36.

No demurrer or plea shall be held bad and overruled
upon argument, only because such demmrer or plea
shall not cover so much of the bill as it might by Iaw
have extended to
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No demurrer or plea shall be held bad and overruled
upon argument, only because the answer of the defend-
ant may extend to some part of the same matter, as

may be covered by such demurrer or plea.
38.

1f the plamtiff shall not reply to any plea, or set
down any plea o1 demurrer for a1gument, on thewrule
day when the same 1s filed, or on the next succeeding
rule day, he shall be deemed to admt the truth and
sufficiency thereof, and his bill shall be dismissed as
of course, unless a judge of the court shall allow him

further time for the purpose

ANSWEIRS
39.

The rule, that 1f a defendant submits to answer he
shall answer fully to all the matters of the nll, shall
no longer apply 1 cases where he might by plea pro-
tect himself fiom such answer and discovery And
the defendant shall be entitled in all cases by answer
*to nsist upon all matters of defence (not being matters
of abatement, or to the character of the parties, or
matters of form) m bar of o1 to the ments of the ll,
of which he may be entitled to avail himself by a plea.
in bar, and mn such answcr he shall not be compellable
to answer any othcr matters than he would be com-
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pellable to answer and discover upon filing a plea in
bar, and an answer in support of such plea, touching
the matters set forth in the bill, to avoid or repel the
bar or defence. Thus, for example, a bona fide pur-
chaser for a valuable consideration, without notice,
may set up that defence by way of answer instead
of plea, and shall be entitled to the same protection,
and shall not be compellable to make any further answer
or discovery of his title than he would be 1n any answer
1n support of such plea

40

. A defendant shall not be bound to answer any state-
ment or charge 1n the bill, unless specially and par-
ticularly mterrogated thereto, and a defendant shall
not be bound to answer any inteirogatory in the hll,
except those interrogatories which such defendant 1s
required to answer, and where a defendant shall an-
swer any statement o1 charge in the hll, to which he
is not 1nterrogated, only by stating his 1gnorance of
the matter so stated or charged, such answer shall be
deemed impertinent.*

41.

The interiogatories contained in the interrogating
part of the bill shall be divided as conveniently as may

be from each other, and numbered consecutively 1, 2,
3, &c , and the interrogatories which each defendant

#*Yide post 93d Rule pa_e 65
£
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1s required to answer shall be specified in a note at
the foot of the hill, in the form or to the effect follow-
ing, that1s to say—‘‘The defendant (A B ) is required
to answer the interrogatories numbered respectively 1,
2,3, &c,”” and the office copy of the bill taken by
each defendant shall not contain any inteirogatories
except those which such defendant 1s required to an-
swer, unless such defendant shall require to be fur-
nished with a copy of the whole bill

42,

The note at the foot of the hll, specifying the inter-
rogatories which each defendant 1s required to answer,
shall be considered and tieated as part of the bill, and
the addition of awy such note to the bill, or any altera-
tion 1n or addition to such note after the hll 1s filed,
shall be considered and tieated as an amendment of
the hill.

43.

Instead of the words of the bill now 1n use, preced-
ing the interrogating part thereof, and beginning with
the words ‘“To the end, theiefore,”’ there shall here-
after be used words in the form or to the effect follow-
ing ““To the end, therefore, that the said defendants
may, if they can, show why your orator should not
have the relief hereby prayed, and may, upon their
several and respective corporal oaths, and according
to the best and utmost of their several and respective
knowledge, remembiance, information, and belief, full,
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true, direct, and perfect answer make to such of the
several interrogatories hereinafter numbered and set
forth, as by the note hereunder written they are re-
spectively required to answer, that 1s to say—

“1 Whether, &c.

“2. Whether, &c ”’

44,

A defendant shall be at liberty, by answer, to decline
answering any 1nterrogatory or part of an interroga-
tory, from answering which he might have protected
himself by demuirer, and he shall be at liberty so to
decline, notwithstanding he shall answer other parts
of the bill, from which he might have protected him-

self by demurrer.
45.

No special 1eplication to any answer shall be filed.
But if any matter alleged 1n the answer shall make it
necessary for the plamntiff to amend his hll, he may
have leave to amend the same with or without the
payment of costs, as the court, or a judge thereof, may
in his discretion direct.

46

In every case where an amendment shall be made
after answer filed, the defendant shall put in a new or
supplemental answer, on or before the next succeeding
rule day after that on which the amendment or amend-
ed bill 1s filed unless the time s enlarged or otherwise
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ordered by a judge of the court, and upon his default
the like proceedings may be had as in cases of an omis-
sion to put in an answer.

PARTIES TO BILLS

47.

In all cases where 1t shall appear to the court that
persons, who might otherwise be deemed necessary or
proper parties to the smt, cannot be made parties by
reason of their being out of the junisdiction of the
court, o1 incapable otherwise of being made paities, or
because then joinder would oust the jurisdiction of
the court as to the paities before the court, the court
may 1n then discretion proceed in the cause without
making such persons paities, and in such cases the
decree shall be without prejudice to the rights of the
absent paities.

48.

Where the patties on either side are very numerous,
and cannotf, without manifest inconvenience and op-
pressive delays 1 the suit, be all brought hefore 1t, the
court 1n 1ts discretion may dispense with making all
of them parties, and may proceed in the suit, having
sufficient paxties before it to represent all the adverse
interests of the plaintifis and the defcndants in the st
properly before 1t~ But in such cases the decice shall
be without prejudice to the nghts and claims of all the
absent parties
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49

In all suits concerning real estate, which is vested
in trustees by devise, and such trustees are competent
to sell and give discharges for the proceeds of the sale,
and for the rents and profits of the estate, such trus-
tees shall 1epresent the peisons beneficially interested
in the estate or the proceeds, o1 the rents and piofits,
in the same manner, and to the same extent, as the
executors or administrators in suits concerming per-
sonal estate represent the persons beneficially inter-
ested in such personal estate, and 1n such cases 1t ghall
not be necessary to make the persons beneficially in-
terested in such real estate, o1 rents and profits, par-
ties to the suit, but the court may, upon consideration
of the matter on the hearing, if 1t shall so think fit,
order such persons to be made paities.

50

In suits to execute the tiusts of a will, 1t shall not

be necessary to make the heir at law a party, but the
plamntiff shall be at liberty to make the heir at law a
party, where he desues to have the will established

against him,
51,

In all cases 1n which the plamtiff has a joint and
several demand against several persons, either as prin-
cipals or sureties, 1t shall not be necessary to biing be-
fore the court, as parties to a swmit concerning such de-
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mand, all the persons liable thereto, but the plaintiff
may proceed against one or more of the persons sev-

erally Liable.
52

Where the defendant shall, by his answer, suggest
that the hll is defective for want of parties, the plain-
tiff shall be at Iiberty, within fourteen days after an-
swer filed, to set down the cause for argument upon
that objection only, and the purpose for which the
same is so set down shall be notified by an entry, to
be made in the clerk’s order book, in the form or to
the effect following, (that 1s to say,) ““Set down upon
the defendant’s objection {for want of parties.”” And
where the plaintaff shall not so set down his cause, but
shall proceed therewith to a hearing, notwithstanding
an objection for want of parties taken by the answer,
he shall not, at the heaiing of the cause, if the de-
fendant’s objection shall then be allowed, be entitled
as of comse to an order for liberty to amend his hll
by adding parties But the court, 1f it thinks fit, shall
be at liberty to dismiss the bill.

53.

If a defendant shall, at the hearing of a cause, ob-
Ject that a swit1s defective for want of parties, not hav-
ing by plea or answer taken the objection, and therein
specified by name or description the parties to whom
the objection applies, the court (if 1t shall think fit)
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shall be at liberty to make a decree saving the rights
of the absent parties.

NOMINAL PARTIES TO BILLS.
54.

Where no account, payment, conveyance, or other
direct relief is songht against a party to a suit, not be-
ing an infant, the party, upon service of the subpcena
upon him, need not appear and answer the bill, unless
the plaintiff specially requires him so to do by the
prayer of his bill, but he may appear and answer at
his option; and if he does not appear and answer, he
shall be bound by all the proceedings in the cause.
If the plaintiff shall require him to appear and an-
swer, he shall be enfatled to the costs of all the pro-
eeedings against him, unless the court shall otherwise
direct.

55.

Whenever an injunction is asked for by the hll to
stay proceedings at law, 1f the defendant do not enter
his appearance and plead, demur, or answer to the
same within the time prescribed therefor by these
rules, the plaintiff shall be entitled as of course, upon
motion without notice, to such injunction. But spe-
cial injunctions shall be grantable only upon due notice
to the other party by the couit in term, or by a judge
thereof in vacation, after a hearing, which may be ex
parte, if the adverse party does not appear at the time
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and place ordered. Tn every case where an injunction,
either the common 1mjunction o1 a special injunction,
is awarded 1 vacation, 1t shall, unless previously dis-
solved by the judge granting the same, continue until
the next term of the court, or until 1t 1s dissolved by
some other order of the court.

BILLS OF REVIVOR AND SUPPLEMENTAL
BILLS

56

Whenever a smtin eqmty shall become abated by
the death of either paity, or by any other event, the
same may be 1evived by a bill of revivor, or a bill in
the nature of a hill of revivor, as the circumstances of
the case may requue, filed by the proper parties enti-
tled to revive the same, which bill may be filed 1n the
clerk’s office at any time, and upon suggestion of the
facts, the proper process of subpeena shall, as of course,
be 1ssued by the clerk, requuring the proper represent-
atives of the other party to appear and show cause, 1f
any they have, why the cause should not be revived.
And if no cause shall be shown at the next rule day
which shall occur after fourteen days from the time of
the service of the same process, the smit shall stand
revived, as of course.

57

Whenever any suit in equity shall become defective,
from any event happening after the filing of the hll



COURTS OF EQUITY U s, 49

(as, for example, by change of interest in the parties,)
or for any other reason a supplemental bill, or a hill
in the nature of a supplemental bill, may be necessary
to be filed in the cause, leave to file the same may be
granted by any judge of the court on any rule day,
upon proper cause shown, and due notice to the other
party. Andf leave is granted to file such supplemen-
tal bill, the defendant shall demur, plead or answer
thereto, on the next succeeding rule day after the sup-
plemental bill 1s filed 1n the clerk’s office, unless some
other time shall be assigned by a judge of the court

o8.

It shall not be necessary in any bill of revivor, or
supplemental bill, to set forth any of the statements
in the original smt, unless the special circumstances

of the case may require 1t.

ANSWERS
. H9

Every defendant may swear to lus answer before
any justice or judge of any court of the United States,
or before any commussioner appointed by any Cucut
Court to take testimony o1 depositions, or before any
master in chancery appointed by any Cucwit Court,
or before any judge of any court of a State o1 Tern-

tory
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AMENDMENT OF ANSWERS
60

After an answer is put in, it may be amended as of

course, in any matter of form, o1 by filling up a blank,
or correcting a date, or 1eference to a document or

other small matter, and be 1e-sworn, at any time be-
fore a 1eplication 1s put in, or the cause is set down
for a hearmng upon bill and answer  But after repli-
cation, or such setting down for hearing, 1t shall not
be amended 1n any material matteis, as by adding new
facts o1 defences, o1 qualifying or altering the origi-
nal statements, except by special leave of the court or
of a judge thereof, upon motion and cause shown after
due notice to the adverse pairty, supported, if 1equired,
by afhidavit. And in every case where leave is so
granted, the court, or the judge granting the same,

may, 1n lus discretion, requue that the same be sepa-
1ately engrossed and added as a distinet amendment

to the onginal answer, g0 as to be distinguishable
therefiom :

EXCEPTIONS TO ANSWERS

61

After an answer is filed on any rule day the plain-
tiff shall be allov ed until the next suec eding 1ule day
to file 1n the clak's office exceptions thereto for in-
afficiency . and vo longer unless a longar time shall
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be allowed for the purpose, upon cause shown to the
court or a judge thereof, and if no exception shall be
filed thereto within that period, the answer shall be
deemed and taken to be sufficient

62

When the same solicitor is employed for two or more
defendants, and separate answers shall be filed, or
other proceedings had by two or more of the defendants
separately, costs shall not be allowed for such sepaiate
answers or other proceedings, unless a master, upon
reference to him, shall certify that such separate an-
swers and other proceedings were necessary or propet,
and ought not to have been joined together.

63

Where exceptions shall be filed to the answer for
insufficiency within the period presciibed by these
rules, if the defendant shall not submit to the same,
and file an amended answer on the next succeeding
rule day, the plaintiff shall forthwith set them down
for a hearing on the next succeeding rule day thereaf-
ter, before a judge of the court, and shall enter, as of
course, in the order book, an order for that purpose.
And 1f he shall not so set down the same for a hearing,
the exceptions shall be deemed abandoned, and the
answer shall be deemed sufficient provided, howev-
er, that the court, or any judge thereof, may, for
sood cause shown, enlarpe the time for filing excop-
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tions, or for answering the same, in his discretion, upon
such terms as he may deem reasonable.

64,

If at the hearing the exceptions shall be allowed,
the defendant shall be bound to put ina full and com-
plete answer theireto on the next succeeding rule day;
otherwise the plamntiff shall, as of course, be entitled
to take the bill, so far as the matter of such exceptions
18 concerned, as confessed, or, at his election, he may
have a wiit of attachment to compel the defendant to
make a better answer to the matter of the exceptions;
and the defendant, when he is in eustody upon such
writ, shall not be discharged therefrom but by an or-
der of the court, or of a judge thereof, upon his put-
ting in such answer and complymg with such other

terms as the court o1 judge may direct.
65.

If, upon argument, the plaintiff’s exceptions to the
answer shall be overiuled, or the answer shall be ad-

judged insufficient, the prevailing party shall be en-
titled to all the costs occasioned thereby, unless other-

wise directed by the court, or the judge thereof, at the
hearing upon the exceptions

REPLICATION AND ISSUE.
66

Whenever the answer of the defendant shall not be
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excepted to, or shall be adjudged or deemed sufficient,
the plaintiff shall file the general replication thereto
on or before the next succeeding rule day thereafter;
and in all cases where the general replication is filed
the cause shall be deemed to all intents and purposes
at issue, without any rejoinder or other pleading on
either side. If the plamntiff shall omit or refuse to file
such replication within the prescribed period, the de-
fendant shall be entitled to an order, as of course, for
a dismissal of the smt, and the suit shall therewpon
stand dismissed, unless the court, or a judge theieof,
shall, upon motion for cause shown, allow a replica-
tion to be filed nunc pro tune, the plaintiff submitting

to speed the cause, and to such other terms as may be
directed

«
TESTIMONY, HOW TAKEN.

67.

After the cause is at issue, commissions to take testi-
mony may be taken out in vacation as well asin term,
jointly by both parties, or severally by either party,
upon interrogatories filed by the party taking out the
same in the clerk’s office, ten days’ notice thereof being
given to the adverse party to file cross-interrogatories
before the issuing of the commission, and if no cross-
interrogatories are filed at the expnation of the time,
the commission may 1ssue ex parte In all cases the
commissioner o1 commissioners shall be named by the
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court, or by a judge thereof * If the parties shall so
agree, the testimony may be taken upon oral interroga-
tories by the paities or their agents, without filing any
witten interrogatories

68

Testimony may also be taken in the cause, after it is
at issue, by deposition, according to the acts of Con-
gress. But in such case, if no notice 18 given to the
adverse paity of the time and place of taking the de-
position, he shall, upon motion and affidavit of the
fact, be entitled to a cross-examination of the witness
either under a commussion o1 by a new deposition
taken under the acts of Congress, if a comrt o1 a judge
thareof shall, under all the cicumstances, deem 1f
reasonable,

-~ €9

Three months, and no more, shall be allowed for
the taking of testimony after the causc 1s at issue, un-
less the cowt o1 a judge thercof shall, upon special
cause shown by cither paity, enlarge the time, and no
testimiony taken after such period shall be allowed to
be read 1n evidence at the hearing. Tmmediately up-
on the return of the commissions and depositions, con=
taining the testimony, 1nto the clerk’s office, publica~
tion thercof may be ordered 1n the clerk’s office by any
Judge of the comt, upon due notice to the parties, or
1t may be cnlaiged, as he may decm reasonable undcr

Ve amendment o 67t Fale, g t | N
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Euprems Cogg_gL'h: United States,

+ AMENDMENT TO THE SIXNTYV-BEVENTE BOLRE—IN EQUITP

Wasmivarox, Mareh 16.—Ordersd— the.
paragraph in the 67th rule in eguity be and
the rule be amended as follows: Either party may
[ give notice to the other thal he desires (he evidence to
be adduced in the cruse to be taken ornlly, and thera
upon all the witnesses to bo examined shall be exsu -
it ed before one of the examinera of the Courf, o1 %

/| fore an cxaminer to Lo speelally appointed by ths

Court, the examluer to be fornlshed with a copy of the
Lill and anpwer, If any ; rod such exsminstion shnl
take place in the presence of the parties or their agental

by their counsel or sollcitors ; and the witnesses shell
be subject to cross-examination and re-examination,
and which shall be cpndueted, rs near as may be, in
the mode now used In common law courtsa, The de-
positions talken upon such oral examination shall ba
taken down in wriling by the examiner In the formof
narrative, unless ho determines the examination shall
be by question and anawer, In speclal Instapces, and
when completed, shall be read over to the witnesaand
signéd by him In the presence of the parties or goun-
sel, or such of therm us may attend, provided, if the
witness shall refuse to sign the said deposition, then
the examincr sliall sign the same; and the examiner
may, upon all examinations, stale sny speclai matters
to the Court as bashall think fit ; and gny questlon or

‘questions which may be ohjected to shall be noted by
the examiner upon the deposition, but be shail not
have bower Lo deocide on the ecompstency, materiality;
or relevancy of the questlons; and tbe Conrt shall
have power to deal with the cnsts of Incompeten’, ims
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all the circumstances. But by consent of the parties,
publication of the testimony may at any time pass in
the clerk’s office, such consent being in writing, and
a copy thereof entered in the order books, or endorsed
upon the deposition or testimony.

TESTIMONY DE BENE ESSE.
70,

After any bill filed, and before the defendant hath
answered the same, upon affidavit made that any of
the plaintiff’s witnesses are aged or infirm, or going
out of the country, or that any one of them 1is a single
witness to a material fact, the clerk of the court shall,
as of course, upon the application of the plaintiff, issue
a commission to such commissioner or commissioners,
as a judge of the court may direct, to take the exami-
nation of such witness or witnesses de bene esse, upon
giving due notice to the adverse party of the time and
place of taking his testimony.

FORM OF THE LAST INTERROGATORY.
71.

The last interrogatory in the written interrogatories
to take testimony now commonly in use, shall in the
future be altered, and stated in substance, thus: ‘Do
you know, or can you set forth, any other matter or
thing which may be a benefit or advantage to the par-
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ties at issue in this cause, or cither of them, or that
may be material to the subject of this your exami-
nation, or the matters in question in this cause? If
yea, set forth the same fully and at large in your an-
swer "’

CROSS BILL.
72.

Where a defendant in equity files a cross bill for
duscovery only against the plamntiff 1n the original bill,
the defendant to the origmal bill shall first answer
thereto, before the original plamtiff shall be compell-
able to answcr the cross bill  The answer of the orig-
inal plaintiff to such cross bill may be read and used
by the party filing the cross bill, at the hearing, in
the same manner and under the same restrictions as
the answer praying 1elief may now be read and
used

REFERENCE TO AND PROCEEDINGS BE-
FORE MASTERS.

73.

Every decree for an account of the personal estate
of a testator or intestate shall contain a duection to
the master, to whom 1t is referred to take the same, to
inquire and state to the court what paits, if any, of
such personal estate are outstanding or undisposed
of, nnles: the court shall otherwise direct
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74.

Whenever any reference of any matter is made to a
master to examine and report thereon, the party at
whose 1nstance, or for whose benefit, the reference 1s
made, shall cause the same to be presented to the mas-
ter for a hearing on or before the next rule day suc-
ceeding the time when the reference was made, if he
shall omit to do so, the adverse party shall be at lib-
erty forthwith to cause proceedings to be had before

the master, at the costs of the party procuring the ref-
erence.

75

Upon every such 1eference it shall be the duty of the
master, as soon as he reasonably can after the same is
brought before him to assign a time and place for pro-
ceedings in the same, and to give due notice thereof
to each of the parties or their solicitors, and if either
party shall fail to appear at the time and place ap-
pointed, the master shall be at liberty to proceed ex
parte, or in his discretion to adjourn the examination
and proceedings to a future day, giving notice to the
absent party or his solicitor of such adjournment, and
it shall be the duty of the master to proceed with all
reasonable diligence 1n every such reference, and with
the least practicable delay, and cither party shall be
at liberty to apply to the court or a judge thereof, for
an order to the master to speed the proceedings, and

o)
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to make his report, and to certify to the court or judge
the reasons for any delay

76

In the reports made by the master to the court, no
patt of any state of facts, chaige, affidavit, deposition,
examination, o1 answer, brought in or used before
them, shall be stated or recited But such state of
facts, charge, affidavit, deposition, examination, or an-
swer shall be 1dentified, specified, and referred to, so
as to inform the comt what state of facts, charge, affi-
davit, deposition, examination, o1 answer, were so
hrought 1 or used

7

The master shall 1egulate all the proceedings in
every hearing before him, upon every such reference,
and he shall have full authority to examine the par-
ties in the cause upon oath, touching all matters con-
tained 1n the refcience, and also to requie the produec-
tion of all books, papers, wiitings, vouchers, and other
documents applicable thereto, and also to examine on
oath, vind voce, all witnesses produced by the parties
before him, and to oirder the examination of other
witnesses to be taken, under a commis on to be issued
upon his certificate from the clerk s oftice, o1 by depo-
sition according to the acts of Congress, or otherwise
as heremaftcr provided, and also to diucet the mode
i which the matters requuing cvidence shall be
proyed before him - and gencvally fo do all other acts
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and duect all other mquiries and proceedings i the
matters before him, which he may deem necessary and
proper to the justice and merits thereof, and the nghts
of the parties.

78

Witnesses who live within the distiict may, upon
due notice to the opposite party, be summoned to
appear before the commissioner appointed to take tes-
timony, or before a master or examiner appointed in
any cause, by subpeena in the usual form, which may
be issued by the clertk n blank, and filled up by the
party praying the same, or by the commussioner,
master, or examiner, requiring the attendance of the
witnesses at the time and place specified, who shall be
allowed for attendance the same compensation as for
attendance in court, and 1if any witness shall refuse to
appear, or to give evidence, 1t shall be deemed a con-
tempt of the court, which being certified to the clerk’s
office by the commussioner, master, or examiner, an
attachment may 1ssue thereupon by order of the court
or of any judge theicof, i the same manner as if the
contempt were for not attending, or for refusing to
give testimony in the court  But nothing herein con-
tained shall prevent the examination of witnesses viva
voce when produced 1n open court, 1f the court shall in
its discretion deem 1t advisable

79

All parties accounting beforc a master shall bring
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in thewr 1espective accounts in the form of debtor and
creditor, and any of the other parties, who shall not
be satisfied with the accounts so brought in, shall be
at liberty to examine the accounting party vivd voce,
o1 upon nterrogatories in the master’s office, or by
deposition, as the master shall direct

80.

All affidavits, depositions, and documents, which
have been previously made, 1ead, or used mn the court,
upon any proceeding in any cause or matter, may be
used before the master,

51.

The master shall be at liberty to examine any cred-
itor or other person coming in to claim befoie him,
either upon wiitten interrogatories, o1 vivd voce, or in
both modes, as the nature of the case may appear to
him to require  The evidence upon such examination
shall be taken down by the master, or by some other
person by his order and 1n his presence, 1f either party

requues 1t, in order that the same may be used by the
court, if necessary

82

The Ciremit Courts may appoint standing masters 1
chancery in then respective districts, both the judges
concurting 1n the appointment, and they may also
appoint a master pro hac vice 1n any particular case.
The compensation to be allowed to every master in
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chancery for his services in any particular case shall
be fixed by the Circwit Court in 1ts discretion, having
regard to all the circumstances thereof, and the com-
pensation shall be charged upon and borne by such of
the parties in the cause as the court shall direct. The
master shall not retain his report as security for his
compensation, but when the compensation is allowed
by the court, he shall be entitled to an attachment for
the amount against the party, who is ordered to pay
the same, if, upon notice thereof, he does not pay it
within the time presciibed by the court.

EXCEPTIONS TO REPORT OF MASTER.
83

The master, as soon as his rcport 1s ready, shall
return the same nto the clerk’s office, and the day of
the return shall be entered by the clerk in the order
book. The parties shall have one month, fiom the
time of filing the report, to file exceptions thereto, and
if no exceptions are within that period filed by either
party, the report shall stand confirmed on the next
rule day after the month is expired. If exceptions are
filed, they shall stand for hearing before the court, if
the court is then in session, or if not, then at the next
sitting of the court which shall be held thereafter by
adjournment or otherwise.

84.

And 1 order to prevent exceptions to reporte from
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bemng filed for trivolous causes, ot for mere delay, the
party whose exceptions are overruled shall, for every
exception overruled, pay costs to the other party, and
for every exception allowed shall be entitled to costs—
the costs to be fixed in each case by the court, by a
standing rule of the circuit court

DECREES
85.

Clerical mistakes in decrees, or decretal orders, or
errors arising fiom any accidental ship or omission,
may, at any tune before an actual eniolment thereof,
be corrected by order of the court o1 a judge thereof,
upon petation, without the form or expense of a re-
heanng.

86

In drawing up decrees and orders, neither the hill,
nor answei, nox other pleadings, nor any part thereof,
nor the report of any master, nor any other prior pro-
ceeding, shall be 1ecited or stated in the deciee or
order, but the decree and order shall begin, in sub-
stance, as follows ““This cause came on to be heard
(or to be further heard, as the case may be) at this
term, and was argued by counsel, and thereupon,
upon consideration theieof, 1t was ordered, adjudged
and decreed, as follows, viz  [Herc msert the decree
or order |
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GUARDIANS AND PROCHEIN AMIS
87

Guardians ad Iitem to defend a swit may be ap-
pomnted by the court, or by any judge thereof, for mn-
fants or other peisons, who are under guardianship,
or otherwise incapable to sue for themsclves, all in-
fants and other persons so incapable may sue by then
guardians, if any, or by then prochein ami, subject,
however, to such ordeis as the court may direct for
the protection of infants and other persons.

5%

Every petition for a rehearing shall contain the spe-
cial matter o1 cause on which such rehearing 1s ap-
phed for, shall be signed by counsel, and the facts
therein stated, 1f not apparent on the record, shall be
verified by the oath of the party, or by some other per-
son. No rehearing shall be granted after the term
at which the final dectee of the court shall have been
entered and recorded, if an appeal hes to the Supreme
Comit But 1f no appeal lies, the petition may be ad-
mtted at any time hefore the end of the next term of
the court, in the discretion of the court

89

The Cireust Courts (both judges concurring therein)
may make any other and further rules and regulations
for the practice, proceedings. and process, mesne and
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final, in their respective distiicts, not inconsistent with
the rules hereby prescribed, in their discretion, and
from time to time alter and amend the same

920

In all cases where the rules preseribed by this court,
ot by the Circmit Court, do not apply, the practice of
the Circuit Court shall be regulated by the present
practice of the High Court of Chancery in England, so
far as the same may reasonably be applied consistently
with the local circumstances and local convenience of
the district where the comt 1s held, not as positive
1ules, but as furnishing just analogies to regulate the
practice.

91

Whenever under these 1ules an oath 1s o1 may be
required to be taken, the party may, if conseientiously
scrupulous of taking an oath, in lieu thereof, make
solemn affiimation to the tiuth of the facts stated by
him

92

These rules shall take effect, and be of force, 1n all
the Ciremit Courts of the United States, from and after
the first day of August next, but they may be previ-
ously adopted by any Cucmt Court 1 1ts discretion,
and when and as soon as these 1ules shall so take
effect, and be of force, the 1ules of practice for the (-
cuit Courts m equity smits, promulpated and prescribed
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by this court in March, 1822, shall henceforth cease,
and be of no farther force or effect. And the clerk of
this court is directed to have these rules printed, and
to transmit a printed copy thereof, duly certified, to
the clerks of the several courts of the United States,
and to each of the judges thereof.

93.
DeceMBer TERM, 1850.

Ordered, That the fortieth rule heretofore adopted
and promulgated by this court, as one of the rules of
practice in suits in equity in the Circuit Courts, be,
and the same is hereby, repealed and annulled. And
it shall not hereafter be necessary to interrogate a de-
fendant specially and particularly upon any statement
in the bill, unless the complainant desires to do so, to
obtain a discovery.

DeceMBER TERM, 1854.
Amendment of the 67th Chancery Rule.

Ordered, That the sixty-seventh rule governing
equity practice be so amended as to allow the presid-
ing judge of any court exercising jurisdiction, either
in term time or vacation, to vest in the clerk of said
court general power to name commissioners to take
testimony in like manner that the court or judge

thereof can now do by the said 67th rule.
9
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COURTS OF THE U. 8. IN ADMIRALTY

MARITIME JURISDICTION

ON THE INSTANCE SIDE OF THE COURT,
IN PURSUANCE OF THE Act oF 220 Aveust, 1844, Cu 188

Drcevprr Terv—1844

1

Nomesne process shall issue from the district courts,
m any civil cause of admiralty and mantime junsdic-
tion, untal the libel, or libel of information, shall be
filed in the clerk’s office from which such process is to
issue  All process shall be served by the marshal, or
by his deputy, or, where he or they arc iterested, by
some discreet and disinterested person appointed by
the court.

2

In smts 1 personam, the mesne process may be by
a simple warrant of arrest of the person of the defend-
ant 1n the nature of a capias, or by a warrant of ar-
test of the person of the defendant. with a clause
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therein, that 1f he cannot be found, to attach his goods
and chattels to the amount sued for, or if such prop-
erty cannot be found, to attach his credits and effects
to the amount sued for in the hands of the garnishees
named theremn, or by a simple monition, in the na-
ture of a summons to appear and answer to the suit,
as the libellant shall, in s libel or information, pray
for, or elect.

3

In all suits in personam, where a ssmple warrant of
arrest 1ssues and 1s executed, the marshal may take
bail, with sufficient sureties, from the party arrested,
by bond or stipulation, upon condition that he will ap-
pear 1n the swit and abide by all orders of the court,
interlocutory or final, 1 the cause, and pay the money
awarded by the final deciee rendered therein in the
court to which the process 1s 1etuinable, or in any ap-
pellate comt And upon such bond or stipulation
summary process of execution may and shall be 1ssued
against the principal and sureties by the court to which
such process 1s returnable, to efiforce the final decree
so rendered, or upon appeal by the appellate court.

i

In all smits 1n porsonam, where goods and chattels,
or credits and effects, are attached under such warrant
authorizing the same, the attachment may be dissolved
by order of the courf to which the sume warrant 1s 1e-
turnable, upon the defendant. who: o property 1s so at
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tached, giving a bond or stipulation, with sufficient
sureties, to abide by all orders, interlocutory or final,
of the court, and pay the amount awarded by the final
decree rendered in the court to which the process 1s re-
turnable, or in any appellate court, and upon such
bond or stipulation summary process of execution
shall and may be 1ssued against the principal and sure-
ties by the court to which such warrant 1s return-
able, to enforce the final decree so rendered, or upon
appeal by the appellate court

5

Bonds, or stipulations 1n admualty suits, may be
given and taken 1n open court, or at chambers, ot be-
fore any commigsioner of the court who 1s anthorized
by the court to take affidavits of bail, and depositions
in cases pending before the court

6

In all suits in personam, where bail 1s taken, the
court may, upon motion, for due cause shown, reduce
the amount of the sum contained 1n the bond or stip-
ulation therefor, and 1n all cases where a bond o1 stip-
ulation is taken as bail, or upon dissolving an attach-
ment of property as aforesaid, 1f either of the surcties
shall become 1nsolvent pending the suit, new sureties
may be required by the oxder of the court to be given,
upon motion, and due proof thereof
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’r
[

In swits 1n personam, no warrant of arrest, either of
the person or property of the defendant, shall 1ssue for
a sum exceeding five hundred dollais, unless by the
special order of the court, upon affidavit or other
proper proof, showing the propuiety thereof

8

In all suits in 1em, against a shap, her tackle, sails,
appatel, furmture, boats, or other appurtenances, if
such tackle, sails, apparel, furniture, boats, or other
appurtenances, are in the possession or custody of any
third person, the court may, after a due monition to
such thurd person, and a hearing of the cause, if any,
why the same should not le delivered over, award and
decree that the same be delivered into the custody of
the marshal, or other proper officer, 1f upon the hear-
mg the same 1s requured by law and justice.

9.

In all cases of serzure, and 1n other suits ind pro-
cecdings in 1em, the process, unless otherwise provided
for by statute, shall be by a warrant of arrest of the
ship, goods, or other thing to be ariested, and the
marshal shall thereupon arrest and take the ship,
goods, o1 other thing into his posscssion for safe custo-
dy, and shall cause public notice thereof, and of the
time assigned for the return of such process and the
heaning of the cause, to be given i such newspapei
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within the district as the district court shall order
and 1f there is no newspaper published therein, then

i such other public places in the distriet as the court
shall direct

10

In all cases where any goods or other things aie
arrested, if the same are perishable, or are hable to
deterioration, decay, or injury by being detained in cus-
tody pending the suit, the comt may, upon the apph-
cation of either paity, in 1ts disciretion, order the same,
or 80 much thereof to be sold as shall be perishable or
liable to depreciation, decay, or injury, and the pro-
ceeds, o1 so much thereof as shall be a full security to
satisfy in decree, to be brought into court to abide the
event of the suit , or the court may, upon the applica-
tion of the claimant, order a dehvery thereof to him,
upon a due appraisement to be had under its direction,
either upon the claimant’s depositing 1n court so much
money as the court shall order, or upon his giving a
stipulation, with sureties in such sum as the court shall
direct, to abide by and pay the money awarded by the
final decree rendered by the court or the appellate court,
if any appeal intervenes, as the one or the other course
shall be ordered by the comt

11

In like manner, where any ship shall be arrested the
same may, upon the apphcation of the clumant Fo
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delivered to him, upon a due appraisement to be had,
under the direction of the court, upon the claimant’s
depositing 1n court so much money as the court shall
order, or upon his giving a stipulation, with sureties
as aforesaid, and if the claimant shall decline any such
applhication, then the court may, 1n 1ts discretion, upon
the apphication of exther party, upon due cause shown,
order a sale of such ship, and the proceeds thereof to be
brought into court, or otherwise disposed of, as it may
deem most for the benefit of all concerned

12

Inall suits by material men for supplies or repairs, or
other necessaries, for a foreign ship, or for a ship in a
foreign port, the libellant may proceed against the ship
and freight 1n 1em, or against the master or the owner
alone 1n personam  And the hike proceeding 1n rem
shall apply to cases of domestic ships, where, by the
local law a licn 1s given to material men for supplies,
repans, o1 other necessarics *

13

In all swits for marners’ wages, the hibellant may
proceed against the ship, freight, and master, or
against the ship and freight, o1 against the owner or
the master alone, in personam

* Vide vost, pag- 91 RuleJu ab ataed for the itove
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14,

In all suits for pilotage, the hibellant may proceed
against the ship and master, or against the ship, or
against the owner alone, or the master alone, in perso-
nam.

15

In all suits for damage by collision, the libellant
may proceed against the ship and master, or against
the ship alone, or aganst the master or the owner
alone, in personam,

16,

In all smts for an assault or beating on the high
seas, or elsewhere, within the admiralty and maritime
jurisdiction, the suit shall be in personam only.

17.

In all smits against the ship or freight, founded upon
a mere mantime hypothecation, either express or im-
plied, of the master, for moneys taken up 1n a foreign
port for supplies or 1epairs, or other necessaries for the
voyage, without any claim of marine interest, the
libellant may proceed either in rem or against the mas-
ter, or the owner alone 1n personam

18.

In all suits on bottomry bonds, properly so called,

the suit shall be in rem only against the property hy-
10



T4 RULES OF PRACTICE FOR THE

pothecated, o1 the proceeds of the property, in whoseso-
ever hands the same may be found, unless the master
has, without authority, given the bottomry bond, or
by his fiaud or misconduct has avoided the same, or
has subtracted the property, or unless the owner has,
by his own misconduct or wrong, lost or subtracted the
property, in which latter cases the suit may be in pex-
sonam against the wrongdoer

19

In all suits for salvage, the suit may be in rem
against the property saved, or the proceeds thereof, or
n personam against the party at whose request and
for whose benefit the salvage service has been per-
formed,

20

In all petitory and possessory suits between pare
owners or adverse proprietors, or by the owners of a
ship, or tlie majority thereof, against the master of a
ship for the ascertainment of the title and delivery of
the possession, or for the possession only, o1 by one or
more part owners against the others to obtain security
for the return of the ship from any voyage undertaken
without their consent, or by one or more part owners
against the others to obtain possession of the ship for
any voyage, upon giving security for the safe return
thereof, the process shall be by an ariest of the ship,
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and by a monition to the adverse party or parties to
appear and make answer to the swt

21

In all cases where the decrec 1s for the payment of
money, the libellant may, at his election, have an

attachment to compel the defepdont ta narfirm tha da. =
| BULE IN ADMIRALTY ABOLISHFD
cree, o1 a writ of execution, 11 Ordersd That the 215t rule in admuraity bo sbolishe

o that the following b substituted n 1t plasa
and of a fieri facias, command T " N e e o e e the Sy

deputy, to levy the amount t} 2oney the litellant shall have s writ of exesution,
4 fier facias, commanding Lhe marahs
chattels of the defendant, and §‘ cputies to vy aud eolleet the amount the

s and chattels, lands and
rest his body to answer the ex

mnmormmmup‘:ﬁ
ot O
In all other cases the decree may be enforced by an at-
tachment to compel the defendant to perform the de-
cree, and upon such attachment, the defendant may
be arrested and committed to prison until he performs
the decree, or is otherwise discharged by law, or by
the order of the court

22

All informations and libels of information upon
seizures for any breach of the revenue, or navigation,
or other laws of the Umted States, shall state the place
of seizure, whether 1t be on land, or on the hagh scas,
o1 on navigable waters within the admiralty and mari-
time jurisdiction of the United States, and the district
within wlich the property 1s brought, and where
it then 1s.  The wnformation or hibel of information
shall also propound in distinct articles the matters re
lied on as grounds o1 causes of forfature, and aver the
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same to be contrary to the form of the statute or
statutes of the United States in such case provided, as
the case may require, and shall conclude with a prayer
of due process to enforce the forferiture, and to give no-
tice to all persons concerned in interest to appear and
show cause at the retmin day of the process why the
forfeiture should not be decreed

23

All hbels in 1nstance causes, civil or maritime. shall
state the nature of the cause, as, for example, that it
is a cause civil and maritime, of contract, or of tort or
damage, or of salvage, o1 of possession, or otherwise,
as the case may be, and 1f the libel be in rem, that
the property 1s within the district, and if 1n per-
sonam, the names and occupations, and places of resi-
dence of the parties The libel shall also propound
and articulate 1n distinct articles the various allega-
tions of fact upon which the libellant 1elies in sup-
port of his smt, so that the defendant may be enabled
to answer distinetly and separately the several matters
contained 1n each article, and 1t shall conclude with a
prayer of due process to enfoice lus rights in rem, or
i personam, (as the case may requure ) and for such
relief and rediess as the court 15 competent to give
mn the premises  And the libellant may fuither re-
quire the defendant to answer on oath all interroga-
tories propounded by him tonching all and singular
the allegations i the libel at the close or conclusion
thereof
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In all informations and libels, in causes of admu-
ralty and maritime jurisdiction, amendments, in mat-
ters of form, may be made at any time, on motion,
to the court as of course And new counts may be
filed, and amendments, in matters of substance,
may be made, upon motion, at any time before the
final decree, upon such terms as the court shall im-
pose. And where any dcfect of form is set down by
the defendant upon special exceptions, and 1s al-
lowed, the comt may, in granting leave to amend,
impose terms upon the hbellant

25

In all cases of libels in personam, the court may, in
its discretion, upon the appearance of the defendant,
where no bail has been taken and no attachment of
property has been made to answer the exigency of
the smit, require the defendant to give a stipulation,
with sureties in such sum as the court shall direct, to
pay all costs and expenses which shall be awarded
against him 1n the smt, upon the final adjudication
thereof, or by any 1nterlocutory order, in the progress
of the suit

26

In suits in rem, the party claiming the property
shall verify his claim on oath or solemn afhirmation,
stating that the claimant, by whom or on whose be-
half the claim 1s made_ 1s the tiue and bona fide owner,
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and that no other person is the owner thereof And
where the claim 1s put 1n by an agent or consignee,
he shall also make oath that he 1s duly authorized
thereto by the owner, or if the property be, at the
time of the arrest, i the possession of the master of a
ship, that he 1s the lawful bailee thereof for the owner.
And upon putting 1n such claim, the claimant shall
file a stipulation, with sureties 1n such sum as the
court shall direct, for the payment of all costs and ex-
penses which shall be awarded against him by the
final decree of the court, or upon an appeal by the ap-
pellate counrt

27

In all hibels 1n causes of civil and mantime jurisdic-
tion, whether 1 1em or 1 personam, the answer of
the defendant to the allegations in the libel shall be
on oath or solemn affirmation, and the answer shall
be full and explicit and distinct to each separate arti-
cle and separate allegation in the hibel, 1n the same
order as numbered 1n the libel, and shall also answer
in like manner each 1nterrogatory propounded at the
close of the libel *

28

The hibellant may except to the sufficiency, o1 ful-
ness, o1 distinctness, or 1elevancy of the answer to the
articles and 1nterrogatonies in the hibcl, and if the
court shall adjudge the same exceptions, o any of

*Vide post, 19th Kule page &
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them, to be good and valid, the court shall order the
defendant forthwith, within such time as the court
shall direct, to answer the same, and may further
order the defendant to pay such costs as the court
shall adjudge reasonable

29

If the defendant shall omit or refuse to make due
answer to the libel upon the return day of the process,
or other day assigned by the court, the court shall pro-
nounce him to be in contumacy and default, and there-
upon the hibel shall be adjudged to be taken pro con-
fesso against him, and the court shall proceed to hear
the cause ex paite, and adjudge therein, as to law and
justice shall appertain. But the comt may, i its dis-
cretion, set aside the default, and, upon the applica-
tion of the defendant, admit him to make answer to
the libel, at any time before the final hearing and de-
eree, upon his payment of all the costs of the suit, up
to the time of granting leave therefor

30

In all cases where the defendant answers, but does
not answer fully and explicitly and distinctly to all the
matters in any article of the libel, and exception is
taken thereto by the libellant, and the exception 13
allowed, the court may, by attachment, compel the
defendant to make further answer thereto, or may di-
rect the matter of the exception to be taken pro con-
fesso against the defendant to the full purport and
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effect of the article to which 1t purports to answer,
and as 1f no answer had been put in thereto.

31

The defendant may object, by his answer, to answer
any allegation or interrogatory contained in the libel
which will expose him to any prosecution or punish-
ment for a crime, o1 for any penalty or any forfeiture
of his property for any penal offence

32

The defendant shall have a nght to require the per-
sonal answer of the libellant upon oath or solemn
affirmation to any interrogatories which he may, at
the close of lis answer, propound to the libellant,
touching any matters charged in Iibel, or touching any
matter of defence set up 1n the answer, subject to the
like exception as to matters which shall expose the
libellant to any prosecution, or pumshment, or forfeit-
ure, as 1s provided mn the 31st rule In default of
due answer by the libellant to such interrogatories,
the comrt may adjudge the libellant to be in default and
dismiss the hbel, or may compel his answer in the
premuses by attachment, or take the subject-matter of
the intennogatory pro confesso i favor of the defend-
ant, as the court, in its discretion, shall deem most fit
to promote public justice.

83.
Where either the libellant or the defendant 1s out of
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the country, or unable, from sickness or other casualty,
to make an answer to any interrogatory on oath, or
solemn affitmation, at the proper time, the court may,
in 1ts discretion, in furtherance ot the due administra-
tion of justice, dispense therewith, or may award a
commssion to take the answer of the defendant, when
and as soon as 1t may be practicable

34

If any third person shall intervene 1n any cause of
admiralty and mantime junsdiction in rem, for his
own interest, and he is entitled, according to the course
of admualty proceedings, to be heard for his own in-
terest therein, he shall propound the matter 1n suita-
ble allegations, to which, 1f almtted by the court,
the other party or parties in the suit may be required,
by order of the court, to make due answer, and such
further proccedings shall be hal, and decree rendered
by the court thetein, as to law and justice shall ap-
pertain  But every such mwrvenor shall be required,
upon filing s ellegrtions, tr give a stipulat.on, with
sureties, to abide by the final decree 1endered 1n the
cause, and to pay all such costs, and expenses, and
damages, as shall be awarded by the court upon the
final decree, whether 1t 18 rendered 1n the original or
appellate court

35

Stipulations in admualty and mantime smts may
be taken m open court, or by the proper judge at
LI
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chambers, o1, under his ordex, by any commssioner of
the comt who 1s a standing commssioner of the cout,
and 1s now by law authorized to take affidavits of bail,
and also depositions m cvil causes pending 1n the
courts of the United States

36

Exception may be taken to any hibel, allegation, or
answer, for smplusage, irrelevancy, umpertinence, or
scandal, and 1if, upon 1eference to a master, the ex-
ception shall be 1eported to be so oljectionable, and
allowed by the court, the matter shall be expunged,
at the cost and cxpense of the party 1n whose libel or
answer the same 1s found

i

In cascs of foreign attachment, the garnishee shall
be 1equired to answer on oath o1 solemn affiimation,
as to the debts, credits, or efiects of the defendant in
his hands, and to such inteirogatories, touching the
same, as may be propounded by the libellant, and if
he shall refuse o1 neglect so to do, the court may
award compulsury process 1n personam against him.
If he admits any debts, credits, o1 effects, the same
shall be held 1in his hands, liable to answer the exi-
gency of the suit

33

In cases of marmars wages o hottomry, o1 sal-
vage, or othar proceedimzs m 1em, where treight o1
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other proceeds of property, are attached to or are
bound by the suit, which are in the hands or posses-
sion of any person, the comt may, upon due appli-
cation, by petition of the pairty interested, require the
party charged with the possession thereof, to appear
and show cause why the same should not be brought

into court to answer the exigency of the suit, and if
no sufficient cause be shown, the court may order the
same to be brought into court to answer the exigency
of the suit, and upon failure of the party to comply
with the order, may award an attachment, or other
compulsive process, to compel obedience thereto

39

If, in any admualty smt, the libellant shall not ap-
pear and prosecute his swt, according to the course
and orders of the court, he shall be deemed in default
and contumacy, and the comt may, upon the apphea-
tion of the defendant, pronounce the smt to be deserted,
and the same may be dismissed with costs

40

The court may, in 1ts discretion, upon the motion
of the defendant, and the payment of costs rescind the
dectee in any smt 1n which, on account of his contu-
macy and default, the matter of the libel shall have
been decreed against him, and grant a rehearing there-
of at any time within ten days after the decree has
been entered  the defendant submitting to snch further
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orders and terms 1 the premises as the court may
direct

41

All sales of property, under any decree in admiral-
ty, shall be made by the marshal, or his deputy, or
other proper officer assigned by the court, where the
marshal 1s a party in 1nterest, in pursnance of the
orders of the comt, and the proceeds thereof, when
sold, shall be forthwith paxd into the registiy of the
court by the officer makinyz the sale, to be disposed of
by the court according to law

42

All moneys paid into the 1egist1y of the coart shall
be deposited 1n some bank designated by the court,
and shall be so deposited in the name of the court, and
shall not be drawn out except by a check or checks,
signed by a judge of the court, and countersigned by
the clerk, stating on whose account and for whose use
it 18 drawn, and 1n what suit and out of what fund 1n
particular 1t 1s paid  The clerk shall keep a 1egular
book, containing a memorandum and copy of all the
checks so diawn, and the date thereof

43

Any person having an 1uterest 1n any proceeds in
the registry of the court shall have anight, by petition
and summary proceeding, to intervene pro interesse
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suo, for a delivery thereof to him, and upon due notice
to the adverse parties, if any, the court shall and may
proceed summarily to hear and decide thereon, and to
decree therein according to law and justice And if
such petition or claym shall be deserted, or, upon a
hearing, be dismissed, the court may, in1its discretion,
award costs against the pctitioner 1n favor of the ad-
velse party

44

In cases where the court shall deem 1t expedient or
necessary for the purposes of justice, the court may
refer any matters arising 1n the progiess of the suit to
one or more commissioners, to be appointed by the
court, to hear the parties and make report therein
And such commissioner or commissioners shall have
and possess all the powers in the premises which are
usually given to or exercised by masters in chancery
in 1eferences to them, including the power to admin-
ister oaths to and examine the parties and witnesses
touching the premises.

45

All appeals from the district to the ciremt court
must be made while the court 1s sitting, or within such
other period as shall be designated by the district court
by 1ts general rules, or by an order specially made in
the particular suit
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In all cases not provided for by the foregoing rules,
the district and circuit courts are to regulate the prac-
tice of the said conits, respectively, in such manner as
they shall deem most expedient for the due adminis-
tration of justice 1n swits 1n admiralty

47.

These rules shall be in force in all the ciremt and
district courts of the United States from and after the
first day of September next.

It 15 oxdered by the court, that the foregoing 1ules
be, and they aie, adopted and promulgated as rules
for the regulation and government of the practice of
the Circmt Courts and District Courts of the United
States 1n suits 1n admualty on the mstance side of the
courts, and that the 1eporter of the court do cause the
same to be published 1n the next volume of his 1eports,
and that he do cause such additional copies thereof to
be published, as he may deem expedient, for the due
information of the bar and bench in the respective
districts and circuts

1845, MaRrcH 5
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Ordered, That the following supplemental rules be
added to the rules heretofore adopted by this court for
regulating proceedings i admiralty

48

In all swits in pzrsonam, where a sumple warrant of
arrest 1ssues, and 18 executed, bail shall be taken by
the marshal and the court in those cases only 1n which
it 18 required by the laws of the State, where an arrest
18 made upon similar or analogous process 1ssuing from
the State courts

And imprisonment for debt, on process 1ssuing out

‘of the admuralty court, 1s abolished 1n all cases where,

by the laws of the State in which the court 1s held,
imprisonment for debt has been, or shall be hereafter,
abolished, upon similar or analogous process 1ssuing
from a State court

49

The 27th rule shall not apply to cases where the
sum ot value in dispute does not exceed fifty dollars,
exclusive of costs, unless the district court shall be of
opinion that the proceedings prescribed by that rule
are necessary for the purposes of justice, in the case
before the court

All rules and parts of rules, heretofore adopted, 1n
consistent with this order, are hercby repealed and
annulled
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It 1s further ordered, that these rules be published
in the next volume of the Reports of the Decisions of
this court, and that the clerk cause them to be forth-
with printed and transmitted to the several district

courts
1851, Januiry 9

DECEMBER TERM 1851
50

Ordered, That further proof taken in a circuit court
upon an admnalty appeal shall be by deposition, taken
before some commssioner appointed by a ciremit court,
pursuant to the acts of Congress in that behalf, or be-
fore some officer autLorized to take depositions by the
thirtieth section of the act of Congress of the 24th of
September, 1789, upon an oral examination and cross-
examination, unless the court 1n which such appeal
shall be pending, or one of the judges thereof, shall,
upon motion, allow a commission to 1ssue to take such
deposition upon wiitien 1nterrogatories and cross-
mterrogatories  When such deposition shall be taken
by oral examination, a notincation from the mags-
trate before whom 16 1s to be taken, or from the clerk
of the comt 1n which such appeal shall be pending, to
the adverse party to be pesent at the taking of the
same, and to put interrogatonics, if he tlunl fit, shall
be served on the adverse party, o1 L atiorney, allow-
mg time for then attendance after hang netified not
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less than twenty-four hours, and in addition thereto
one day, Sundays exclusive, for every twenty mules
travel Provided, That the court in which such ap-
peal may be pending, or either of the judges thereof

may, upon motion, increase or diminish the length ot
notice above required.

53

Ordered, That when oral evidence shall be taken
down by the clerk of the district court, pursuant to
the above mentioned scction of the act of Congress
and shall be transmitted to the Cucut Court, the same
may be used 1n evidence on the appeal, saving to each
party the right to take the depositions of the samc
witnesses, or either of them, 1f he should so ¢lect

DECEMBER TERM, 1851

It 18 ordered by the court that the clerk have the
Admiralty Rules printed for the use of the court

DECEMBER TERM, 1854

Ordered, That the following supplemental 1ules be
added to the rules heretofore adopted by this court for
regulating proceedings in admiralty

02

When the defendant, in his answer, alleges new

facts, these shall be considered as denied by the libel
12
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lant, and no replication, general or special, shall be
allowed But within such time after the answer is
filed as shall be fixed by the District Court, either by
general rule or by special order, the Libellant may
amend his libel so as to confess and avoid, or explain,
o1 add to the new matters set forth in the answer, and
within such time as may be fixed, 1n like manner, the
defendant shall answer such amendments

53

The clerks of the District Courts shall make up the
records to be transmitted to the Circuit Courts on ap-
peals, so that the same shall contain the following

1 The style of the court

2. The names of the parties, setting forth the origi-
nal pairties, and those who have become parties before
the appeal, 1f any change has taken place

3 If bail was taken, or property was attached o1 a1-
rested, the process of arrest or attachment and the
service thereof, all bail and stipulations, and, if any
sale has been made, the orders, warrants, and reports
relating thereto.

4 The libel, with exhibits annexed thereto.

5. The pleadings of the defendant, with the exhibits
annexed theieto.

6. The testimony on the part of the Iibellant, and
any exhibits nouv annexed to the libel

7. The testimony on the part of the defendant, and
any exhibits not annexed to hus pleadings
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8. Any order of the court to which exception was
made.

9. Any report of an assessor or assessors, if excepted
to, with the orders of the court respecting the same,
and the exceptions to the report. If the report was
not excepted to, only the fact that a reference was made,
and so much of the report as shows what results were
arrived at by the assessor, are to be stated.

10. The final decree.

11. The prayer for an appeal, and the action of the
District Court thereon; and no reasons of appeal shall
be filed or inserted in the transeript.

The following shall be omitted :

1. The continuances.

2. All motions, rules, and orders not excepted to
which are merely preparatory for trial.

3. The commissions to take depositions, notices
therefor, their captions, and certificates of their being
sworn to, unless some exception to a deposition in the
District Court was founded on some one or more of
these; in which case so much of either of them as may
be involved in the exception shall be set out. In all
other cases it shall be sufficient to give the name of the
witness, and to copy the interrogatories and answers,
and to state the name of the commissioner, and the
place where, and the date when, the deposition was
sworn to; and in copying all depositions taken on in-
terrogatories, the answer shall be inserted imme-
diately following the question.

The clerk of the District Court shall page the copy
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of the record thus made up, and shall make an index
thereto, and he shall certity the entire document, at
the end thereof, under the seal of the court, to be a
transcapt of the record of the Distniet (fourtin the
¢ause named at the begmning of the copy made up
pwisuant to this 1ule, and no other certificate of the
record shall be needful o1 1nserted

[t 1s fmthar ordered, tlat these 1ules be published
in the next volume of the Reports of the Decisions of
this court, an 1 that the cletk cause them to be forth
with printed aad tiansmitted to the several District
Couris

DECEMBER TERM, 1858
No 12.

Ordered, That the twelfth rule of practice prescribed
by this comt at December texm, 1844, 1n causes of ad
munalty aad maitime jurisdiction, be, and the same 1s
hereby repealel, and the following rule of practice 18
substituted 1n 1ts place

“In all swts by material men for supphes or repairs,
ot other necessaiies for a foreign ship, or for a ship in
v foreagn port, the libellant may proceed against the
ship and freight wn 7em, o1 against the master or owner
alone i personam  And the like proceeding in perso-
nam but not wn 7em shall apply to cases of domestic
ships for supplies, repairs, or other necessaries *’

This order to take effect and be in force from and
after the first day of May 1839

o
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