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QUESTIONS PRESENTED

Pursuant to Supreme Court Rules 24.1(a) and 14, the
questions presented should include all questions raised, be
short and concise, avoid argument and repetition, and be
expressed in the terms and circumstances of the case. Rule
24.2 provides that an additional listing of the questions
presented need not be provided unless the respondent is
dissatisfied with the questions presented by the other side.

Three questions stated either directly or rhetorically by
Wyoming, Colorado, and Basin Electric do not reflect the
circumstances of this case. These issues properly framed
are:

1. Whether the use of the Inland Lakes was apportioned
to the State of Nebraska with a priority of December 6,
1904?

2. Whether the State of Wyoming is threatening to de-
plete the flows of the North Platte River by her administra-
tion of the operation of Grayrocks Reservoir and the
construction of the Corn Creek Project?
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3. Whether subsequent users of apportioned waters di-
verted at or above Tri-State Dam are among the Nebraska
users that the State of Nebraska may protect parens patriae?

In addition, each of the questions presented in Nebraska’s
Exceptions to the First and Second Interim Reports of the
Special Master and Brief in Support of Exceptions is impli-
cated in this response to the exceptions filed by Wyoming,
Colorado, and Basin Electric.
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STATEMENT OF THE CASE

The Supreme Court Rules require a “concise statement
of the case containing all that is material to the considera-
tion of the questions presented, with appropriate references
to ... the record.”! In this case the record is voluminous,
consisting principally of the record of the original proceed-
ings, Special Master Doherty’s Report, the Court’s opinion
in 1945, and the Decree effectuating the apportionment.?
The record also consists of the affidavits of present-day

1S. CT. R. 24.1(g).

*The terms “original proceedings,” “original litigation,” and *Ne-
braska v. Wyoming” as used throughout this brief refer to the record and
opinion in Nebraska v. Wyoming, 325 U.S. 589 (1945). Record citations
are to the original transcript, i.e., Transcript, Record of Proceedings
Before the Honorable Michael J. Doherty, Special Master, Nebraska v.
Wyoming, No. 8, Original (*‘Record’). The Report of Michael J. Doherty,
Special Master is cited as the “Doherty Report.” As used throughout this

(cont'd.)
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administrators from Nebraska and Wyoming, as well as
various United States Bureau of Reclamation personnel
associated with the operation and administration of the
North Platte River projects pursuant to the Decree, and
documents showing how the Decree has been administered
since 1945.

Rule 24.2 provides that “‘no statement of the case need be
made beyond what may be deemed necessary to correct any
inaccuracy or omission in the statement by the other side.”
In their briefs on exceptions, neither Colorado nor Basin
has provided a statement of the case.*

Numerous inaccuracies are present in Wyoming’s state-
ment of the case.’ More importantly, Wyoming omits most
of the facts material to the Court’s consideration of the
questions presented.® Accordingly, Nebraska will correct
the more egregious inaccuracies and provide a statement of
the omitted facts requisite to an understanding of the
questions presented to the Court.

A. Inaccuracies in Wyoming’s Statement

1. Wyoming states that one of the issues presented in
Nebraska’s petition is whether the Inland Lakes enjoy a
priority date of December 6, 1904, under Wyoming state

brief, the terms *‘Decree” and *North Platte Decree” refer to Nebraska v.
Wyoming, 325 U.S. 665 (1945), modified, 345 U.S. 981 (1953).

%S, CT. R. 24.2.

*See Colorado’s Exceptions to Special Master’s First and Second In-
terim Reports (July 2, 1992) (“Colorado’s Brief on Exceptions”); Ex-
ceptions of Basin Electric Power Cooperative to Second Interim Report
of Special Master and Brief in Support of Exceptions (July 1, 1992)
(“*Basin’s Brief on Exceptions™).

$See Exceptions of the State of Wyoming to the First and Second
Interim Reports of the Special Master and Brief in Support at 3-18
(July 2, 1992) (“Wyoming’s Brief on Exceptions”).

8See R. STERN, E. GRESSMAN, S. SHAPIRO, SUPREME COURT
PRACTICE § 6.30 (6th ed. 1986).
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law.” Following discovery, according to Wyoming, “[t]he
United States and Nebraska .. . filed motions for summary
judgment in which they sought a ruling that the Inland
Lakes enjoy a 1904 priority under the Decree. . ..”? Next,
Wyoming states that ‘“Nebraska’s and the United States’
focus ha[s] shifted from claims that the Inland Lakes enjoy
a water right under state law to claims that the Decree is the
basis of the right.”®

Nebraska has never asserted that the Inland Lakes’ prior-
ity raises a question of compliance with state law, but has
always maintained that the issue is whether the use of the
Inland Lakes with a 1904 priority was apportioned to Ne-
braska.'” Nebraska’s petition in regard to the operation and
priority of the Inland Lakes is based solely on Wyoming’s
threatened violation of “‘the State of Nebraska’s equitable
apportionment established in the Decree. ...”!!

2. Wyoming states that “[9 3(a) ] of Nebraska’s petition
. allege[s] that the existing Grayrocks Reservoir ...
violate[s] Nebraska’s apportionment under the Decree.”!?

"Wyoming’s Brief on Exceptions at 16 (July 2, 1992).
8.
°ld.

1%E]sewhere in her brief, Wyoming states that the “only issue raised in
the pleadings” is whether Wyoming's actions in regard to the Inland
Lakes “violate the Decree.” Id. at 50 n.20. The Decree effectuates
Nebraska's apportionment and is the basis of Nebraska’s petition. The
state law question was addressed in relation to the United States’ inter-
vention in the original proceedings and resolved in favor of Nebraska
and the United States. See infra p. 63-65.

Nebraska’s Motion for Leave to File Petition for an Order Enforcing
Decree and for Injunctive Relief, Petition for an Order Enforcing Decree
and for Injunctive Relief, and Brief in Support of Motion for Leave to
File Petition for an Order Enforcing Decree and for Injunctive Relief at
2 (f3(d)) (Oct. 6, 1986) (Docket No. 1) (“Nebraska’s Petition”).

12Wyoming’s Brief on Exceptions at 17 (July 2, 1992).
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The suggestion is that Nebraska complains that Basin’s
operation of Grayrocks violates the Decree. The petition,
however, does not allege that Grayrocks Reservoir as oper-
ated by Basin violates the Decree. The petition alleges that
Wyoming’s operation of Grayrocks Reservoir threatens to
violate the Decree, i.e.,, that Wyoming neither can nor
intends under state law to administer Grayrocks as Basin is,
but threatens to violate the Decree by depleting the flows of
the North Platte River through the depletion of Laramie
River inflows.!?

The meaning of §3(a) was arguably ambiguous in Ne-
braska’s petition. While the petition expressly complained
of Wyoming’s operation of Grayrocks Reservoir, it did not
use the phrase “Wyoming’s administration of the operation
of Grayrocks Reservoir.” The intended meaning of {3(a)
was debated by the parties in the briefs on the motion for
leave to file, assuring that the intention of §3(a) was
understood by the parties and the Court.'* Nebraska repeat-
edly stated that § 3(a) of her petition was meant to address
the fact that “Wyoming threatens to violate the North
Platte Decree by depleting releases from Grayrocks Reser-
voir,” i.e., by the administration of its principal operational
component.!® After reviewing the positions of the parties
with respect to §3(a) of the petition, the Court granted
Nebraska’s motion for leave to file her petition.®

3. Wyoming states that “[s]ince entry of the Decree in
1945, Nebraska’s diversions in the Guernsey to Tri-State
Dam section have far exceeded the water requirements

135¢e Nebraska's Petition at 2 (§3(a)) (Oct. 6, 1986) (Docket No. 1).
14See Wyoming Brief in Opposition to Motion for Leave to File Petition
at 6-7 (Nov. 17, 1986) (Docket No. 2).

>Nebraska’s Reply to Wyoming’s Brief in Opposition to Motion for
Leave to File Petition at 11 (Jan. 14, 1987) (Docket No. 4); see also id. at
1, 4, 11-12.

1Nebraska v. Wyoming, 479 U.S. 1051 (1987) (Docket No. 4a).
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found by Special Master Doherty for those canals.”!” Ne-
braska canals have not *“far exceeded” the water “require-
ments” determined by Master Doherty. Some Nebraska
canals have diverted less than they diverted in 1945 and
some canals have diverted more.'® Cumulatively, the aver-
age total canal diversions are within three to five percent of
the diversions in 1945 as determined by Master Doherty.!®
Like the Nebraska canals diverting in the Whalen to Tri-
State reach, some Wyoming canals have diverted more than
their 1945 average and some have diverted less.?

4. Wyoming states that she ““has never irrigated more
than 25,000 acres nor diverted more than 90,000 acre-feet
in one year under the Kendrick Project even though Special
Master Doherty had determined a water requirement of
168,000 acre-feet per year for 60,000 acres.”?! The Ken-
drick Project was built in the 1930s. The Project’s reser-
voirs were originally built to store water for the irrigation of
60,000 acres, with an annual net depletion of 72,000 acre
feet.®? Since the Project’s initiation 50 years ago, only

"Wyoming’s Brief on Exceptions at 8 n.6 (July 2, 1992).

8[Second] Affidavit of Ann S. Bleed at 28 (3), 31 (Table 1),
Nebraska’s Motion for Partial Summary Judgment and Brief in Support
of Motion (Mar. 1, 1991) (Docket No. 296) (‘‘Second Affidavit of Ann
S. Bleed”); [Second] Affidavit of J. Michael Jess at 10-12 (112 & 3),
Nebraska's Motion for Partial Summary Judgment and Brief in Support
of Motion (Mar. 1, 1991) (Docket No. 296) (*“Second Affidavit of J.
Michael Jess”); [First] Affidavit of Bern S. Hinckley, Figures 1A-1G,
Table 1, Wyoming Second Motion for Summary Judgment and Brief in
Support (Feb. 22, 1991) (Docket No. 294) (“First Affidavit of Bern S.
Hinckley”).

%Changes in cropping patterns, farming practices, and annual precipi-
tation necessarily result in variable diversions of natural flow.

PFirst Affidavit of Bern S. Hinckley, Figures 2A-2M, Table 2 (Feb. 22,
1991) (Docket No. 294).

“'Wyoming’s Brief on Exceptions at 8 n.6 (July 2, 1992).
2Doherty Report at 138.
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24,000 acres have been developed.?? The unused water,
however, does not run down the river to Nebraska, as
Wyoming implies. Instead, the Kendrick Project retains the
water in its reservoirs, resulting in an average annual loss to
the river system through reservoir evaporation alone of
60,000 acre feet or 2% acre feet per irrigated acre. In many
years the Project’s annual evaporation losses exceed the
maximum annual consumption originally contemplated by
Master Doherty. In some years evaporation rates exceed the
maximum diversions claimed by Wyoming.

B. Facts Material to the Consideration of the Questions
Presented

Wyoming has presented questions relating to the history,
treatment in the record, and the administration of the
Inland Lakes, to the scope and purpose of the proposed
Deer Creek Project, to the subsequent use of waters di-
verted at or above Tri-State Dam, and to the alleged
“limitations” on individual Nebraska canals. The facts ma-
terial to the Court’s consideration of these issues are found
in the record of the original proceedings, in the affidavits
appended to the motions for summary judgment, and in the
documents contained in the appendices to the pleadings
relating to the cross-motions for summary judgment. The
record information material to the apportionment of the
Laramie River inflows in | V of the Decree is set forth in
Nebraska’s statement of the case in her brief in support of
her exceptions.?* The dispute over the meaning of { X and
XIII(c) is essentially legal in nature.

First Affidavit of Bern S. Hinckley at 8 (Feb. 22, 1991) (Docket
No. 294).

#Nebraska’s Exceptions to the First and Second Interim Report of the
Special Master and Brief in Support of Exceptions (July 1, 1992)
(“*Nebraska’s Brief on Exceptions”).



1. Inland Lakes

The history of the Inland Lakes falls into four distinct
periods: 1) The pre-litigation period between 1904 and
1934; 2) 1934 to 1945, when Nebraska v. Wyoming was
litigated and decided; 3) 1945 to 1984, the post-litigation
period prior to the formal proposal of the Deer Creek
Project; and 4) 1984 to the present. The facts demonstrate
that while Wyoming raised objections to the Inland Lakes in
the early part of the century, she did not raise those
objections during the original litigation. Instead, Wyoming
advocated the use of the Inland Lakes to increase her
irrigation season apportionment. Thereafter, Wyoming ac-
cepted Nebraska’s use of the Inland Lakes until she contem-
plated the development of the proposed Deer Creek
Project.

a. Pre-litigation Period: 1904-1934

The North Platte Project was one of the first Bureau of
Reclamation irrigation projects constructed under the Rec-
lamation Act of 1902. It supplies water to 226,000 acres of
land in Nebraska and Wyoming, and provides a supplemen-
tal supply to about 107,000 acres.?®

There are several components of the North Platte Pro-
ject. The initial components included: 1) The Pathfinder
Reservoir, which has a present capacity of 1,016,507 acre
feet with a priority date of December 6, 1904; 2) two main
supply canals which divert at the Whalen Diversion Dam
near Whalen, Wyoming for use in Nebraska and Wyoming,
i.e., the Interstate Canal which diverts on the north side of
the North Platte River, and the Fort Laramie Canal which
diverts on the south, both having a priority date of Decem-
ber 6, 1904; 3) the Inland Lakes, four off-stream reservoirs
located in Nebraska, consisting of Lake Alice, Lake

B(First] Affidavit of David G. Wilde at 3 (Y6), Response of the
United States to Wyoming’s [First] Motion for Summary Judgment
(Aug. 22, 1988) (Docket No. 83) (“First Affidavit of David G. Wilde™).
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Minatare, Little Lake Alice, and Lake Winter’s Creek,
which collectively have a storage capacity of 75,000 acre
feet and are supplied by the Interstate Canal; and 4) the
continuation of the non-federal Tri-State Canal which by
agreement serves the Northport Irrigation District.?® See
Appendix at A-1. The Inland Lakes were designed as an
integral part of the Interstate Canal in order to reduce the
necessary carrying capacity of the canal.?’ Over 23,500
acres of land depend entirely on the lakes to meet their
peak irrigation requirements.”® Guernsey Reservoir was a
component of the North Platte Project which was added
later in time. Guernsey has a present capacity of 45,612 acre
feet with a priority of April 20, 1923.” Glendo Reservoir,
which has a capacity of 789,402 acre feet with a priority of
August 30, 1951, was part of the Pick-Sloan Program and is
operated in conjunction with the North Platte Project.3

On December 6, 1904, the Bureau of Reclamation ac-
quired permits in Wyoming and Nebraska to construct the
North Platte Project. The Project included Pathfinder Res-

*See Id. at 3-4, 6 (197, 8, 15, Exhibit 1); [First] Afidavit of Stanley M.
Christensen at 14-15 (97 3 & 4), Nebraska’s Motion for Partial Summary
Judgment and Brief in Support of Motion (Mar. 1, 1991) (Docket No.
296) (“First Affidavit of Stanley M. Christensen”); see also 325 U.S. at
594-95, 602, 649; Doherty Report at 30-31, 34, 86-87, 196, 204, 231-33.

¥First Affidavit of David G. Wilde at 6-7 (]15) (Aug. 22, 1988)
(Docket No. 83). While the Inland Lakes are situated along the Inter-
state Canal in Nebraska, the canal headgate is located in Wyoming.
Wyoming based her pre-litigation complaints about the use of the Inland
Lakes on the fact that the Interstate Canal diverts in Wyoming, allegedly
without appropriate Wyoming storage permits.

4. at 39 (]74).

1d. at 3-4, (1 7, Exhibit 1); First Affidavit of Stanley M. Christensen at
14 (913) (Mar. 1, 1991); see also 325 U.S. at 595, 602; Doherty Report at
30, 136.

%First Affidavit of David G. Wilde at 6 (913, Exhibit 1) (Aug. 22,
1988) (Docket No. 83); First Affidavit of Stanley M. Christensen at
14-15 (995 & 8) (Mar. 1, 1991) (Docket No. 296).
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ervoir, the Northport Irrigation District, the Ft. Laramie
Canal, and the Interstate Canal, which in turn included the
Inland Lakes. The lakes were structurally integrated into
the Interstate Canal system for the distribution of natural
flow to Nebraska lands and were encompassed within these
permits.®! See Appendix at A-1. Since 1913, as part of the
engineering design and operation of the Interstate Canal,
the Inland Lakes have been storing natural flow during the
non-irrigation season,*

Beginning in 1911 and continuing until 1934, Wyoming
asserted that the United States had not complied with
Wyoming state law by obtaining individual state storage
permits for the Inland Lakes.*®> Wyoming did not, however,
seek judicial or administrative recourse to prevent the inte-

%See First Affidavit of David G. Wilde at 6-7, ({15 & 16) (Aug. 22,
1988) (Docket No. 83); Nebraska North Platte Project Permit No.
A-768, Appendices to Nebraska’s Motion for Partial Summary Judgment
and Brief in Support of Motion at A-27-28 (Mar. 1, 1991) (Docket No.
296) (“‘Nebraska’s Appendices™); Application for a Permit to Divert and
Appropriate the Water of the State of Wyoming, Permit No. 1398, Enl.,
Supplemental Appendices to Nebraska’s Reply to Wyoming’s, "Colo-
rado’s, the United States’ and Basin Electric’s Responses to Nebraska’s
Motion for Partial Summary Judgment and Brief in Support of Motion at
Appendix No. 2 (May 23, 1991) (Docket No. 353) (‘*Nebraska’s Supple-
mental Appendices’); General Statement, Nebraska’s Supplemental Ap-
pendices at Appendix No. 3 (May 23, 1991) (Docket No. 353).

3First Affidavit of David G. Wilde at 7 (§19) (Aug. 22, 1988)
(Docket No. 83).

%%See, e.g., Eleventh Biennial Report of the State Engineer to the
Governor of Wyoming (1911-1912), Nebraska’s Appendices at A-29-36
(Mar. 1, 1991) (Docket No. 296); letter from A. Parshall to A. Weiss
(May 2, 1914), Nebraska’s Appendices at A-37-39 (Mar. 1, 1991)
(Docket No. 296); Minutes of the North Platte River Commission,
Second Session (July 17, 1924), Nebraska’s Appendices at A-43-49,
(Mar. 1, 1991) (Docket No. 296); Report of G. S. Hopkins, Interstate
Stream Commissioner to the Governor of Wyoming, Appendix to Wyo-
ming Brief in Response to Motions for Summary Judgment of Nebraska
and the United States at C-82-83, (Apr. 26, 1991) (Docket No. 334).
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grated use of the Nebraska reservoirs in the Interstate
Canal distribution system. Instead, Wyoming issued “certifi-
cates of appropriation” encompassing the entire Pathfinder
Irrigation District which is served by the Interstate Canal.
The certificates state that water had been appropriated and
plac;d to beneficial use in compliance with Wyoming state
law.

Twenty years after the North Platte Project was initiated,
Guernsey Reservoir was designed and constructed as a
component of the project.*® Shortly thereafter, Guernsey
began temporarily storing Inland Lakes water during the
non-irrigation season for later transfer to the lakes.’® The
practice of storing non-irrigation season water in Guernsey
Reservoir for the Inland Lakes and transferring the water
to the Inland Lakes in the spring continued without inter-
ruption through the original litigation.

%See 325 U.S. at 613; Doherty Report at 173; Nebraska Exhibit
No. 572, Nebraska’'s Appendices at A-74 (Mar. 1, 1991) (Docket
No. 296); Miscellaneous Wyoming proofs of appropriation to Nebraska
irrigators, Nebraska's Appendices at A-79-90 (Mar. 1, 1991) (Docket
No. 296); First Affidavit of David G. Wilde at 8 (1920 & 21) (Aug. 22,
1988) (Docket No. 83).

%3325 U.S. 594-95; Doherty Report at 30; First Affidavit of David G.
Wilde at 7, (§18) (Aug. 22, 1988) (Docket No. 83).

%8See First Affidavit of David G. Wilde at 9 (25) (Aug. 22, 1988)
(Docket No. 83); First Affidavit of Stanley M. Christensen at 14-15
(19 6-7) (Mar. 1, 1991) (Docket No. 296); Third Affidavit of David G.
Wilde (p. 23-24 of the Glendo Definite Plan Report — Tables 4 & 5),
United States Motion for Partial Summary Judgment on the Inland
Lakes (Mar. 1, 1991) (Docket No. 297) (“Third Affidavit of David G.
Wilde”) (The Inland Lakes water is included within the Guernsey
Reservoir category. Columns 45-51 for Lakes Alice and Minatare are
included in the overall heading of “Guernsey Reservoir’).
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b. Litigation Period: 1934-1945

Immediately after the original litigation began, Edwin
Burritt, the Wyoming State Engineer, published a summary
of the status of the operation of the Interstate Canal system.
Burritt repeated Wyoming’s position regarding the alleged
lack of individual permits for the Inland Lakes, but stated
that if the Inland Lakes could be shown to be “an integral
part of the original plan filed December 6, 1904,” they
would have to be accorded a 1904 priority date.?’

In the original proceedings, Wyoming conceded that the
Inland Lakes were functionally integrated into the North
Platte Project and the Interstate Canal distribution system
and advocated the right of the Inland Lakes to store natural
flow during the non-irrigation season.®® All parties agreed
that the Inland Lakes historically accrued natural flow from
the North Platte River below Pathfinder as a component of
the Interstate Canal.>® In discussing the historical and con-
tinuing integral role of the Inland Lakes in operating the
North Platte Project, none of the parties, including Wyo-
ming, took the position that the Inland Lakes could not
store natural flow because of an alleged non-compliance
with Wyoming law.*’ The only matter affecting the Inland
Lakes that the parties did not agree to was the quantity of

*’E. Burritt, Water Supply Report, Casper-Alcova Project, Wyo.
(Dec. 31, 1934), Nebraska’s Appendices at A-62-65 (Mar. 1, 1991)
(Docket No. 296).

%8 Answer of the State of Wyoming to Cross-Bill of Colorado at 7 (July,
1936); Brief of State of Wyoming, Defendant at 370, 397 (Sept. 5,
1942).

*3See, e.g., Record at 480-81, 1182, 14967, 14986-88, 14994-95, 24865,
25209, 26150, 28707, 28783-84; see also Nebraska Exhibit Nos. 611, 612,
Nebraska's Appendices at A-66-67 (Mar. 1, 1991) (Docket No. 296);
United States Exhibit No. 132, Nebraska’s Appendices at A-68, (Mar. 1,
1991) (Docket No. 296).

®Cf. Record at 20417-23, 2134547, 21475, 26228-30, 27846-47,
28598-99, 29414, 29447-48; see also United States Exhibit No. 132,
(cont’d.)
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water that the Interstate Canal should have deducted from
its annual irrigation season requirement as a result of the
storage of natural flow in the Inland Lakes during the non-
irrigation season.*!

In his report to the Court, Special Master Doherty explic-
itly found that the Inland Lakes were part of the North
Platte Project, i.e., functionally integrated units of the Inter-
state Canal distribution system.*? Accordingly, he found
that a certain quantity of natural flow could be stored in the
Inland Lakes in the non-irrigation season to reduce Ne-
braska’s apportionment of natural flow during the irriga-
tion season.** Master Doherty also found that the
Pathfinder Reservoir, the Interstate Canal, and the natural
flow appropriation for the North Platte Project, had a
priority of December 6, 1904.**

Wyoming addressed the use and operation of the Inland
Lakes and Master Doherty’s recommendations regarding
their storage right in her brief before the Court on excep-
tions to Doherty’s Report. Wyoming acknowledged that the
Inland Lakes were an integral component of the Interstate
Canal and the North Platte Project.** Wyoming also recog-
nized that the natural flow stored by the Inland Lakes

Nebraska’s Appendices at A-68 (Mar. 1, 1991) (Docket No. 296);
Wyoming Exhibit No. 160, Nebraska’s Appendices at A-70-71 (Mar 1,
1991) (Docket No. 296).

41See generally Record at 26266-67, 26764-65, 26769-70, 26781-82,
27703, 27890-92, 28616, 28697-99, 29038, 29077, 29453-54, 29457-58;
see also Nebraska Exhibit No. 630, Nebraska’s Appendices at A-69
(Mar. 1, 1991) (Docket No. 296); Wyoming Exhibit No. 160, Ne-
braska’s Appendices at A-70-71 (Mar. 1, 1991) (Docket No. 296).

“Doherty Report at 30.
1d. at 60-61, 86-87 n.2 (Table XVII).

“1d. at 34, 204.

*Brief of Defendant, State of Wyoming at 18 (Jan. 29, 1945) (Appen-
dix at A-4).
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constituted part of the total water supply to be considered
for apportionment.*® In determining the water require-
ments of the Interstate Canal with respect to lands in
Nebraska, Wyoming advocated the use of the Inland Lakes:
“One of the elements which must be considered in deter-
mining the May-September requirement of the Pathfinder
Irrigation District, under the Interstate canal, is the amount
of water which can be diverted to the inland reservoirs
serving the Pathfinder District lands, Lakes Alice and
Minatare.”*’

Wyoming believed that Master Doherty did not allow a
sufficient quantity of storage in the Inland Lakes — 46,000
acre feet — and continued to advocate the storage of larger
amounts.*® Nonetheless, Wyoming expressly accepted
Master Doherty’s recommendation with respect to the con-
cept of storage in the Inland Lakes.** Finally, Wyoming
suggested that a decree should be entered apportioning
flows in the Whalen/Tri-State reach during the irrigation
season ‘‘and permitting diversion of 73,000 acre feet to the
inland reservoirs of the Pathfinder Irrigation District, Lakes
Alice and Minatare, during the winter months, October 1st
to April 30th, inclusive.”%

In its opinion, the Court made several determinations
regarding the Inland Lakes. It found that the Inland Lakes
were an integral part of the North Platte Project and that
the entire North Platte Project had a priority of Decem-
ber 6, 1904.3! The Court agreed with Special Master Do-
herty that natural flow diversions into the Inland Lakes

74, at 20 (Appendix at A-5).
YId. at 69 (Appendix at A-8).

81d. at 69-70 (Appendix at A-8-9).
Id, at 36-37 (Appendix at A-6-7).

%01d. at 83 (Appendix at A-10).
31325 U.S. at 595, 613.
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during the non-irrigation season should be deducted from
Nebraska’s irrigation season natural flow apportionment.5?
The Court limited the equitable apportionment to natural
flow, rejecting Wyoming’s proposed integration of storage
water with natural flow, thereby affirming that the Inland
Lakes were an integrated part of the Interstate Canal
natural flow distribution system.>

c. Post-litigation Period: 1945-1984

Since the Decree was entered in 1945 and continuing
until the present, accretions to the North Platte River below
Alcova Dam during the months of October, November, and
April, have accrued to the Inland Lakes up to a total of
46,000 acre feet annually with a priority of December 6,
1904.%* This operating procedure was established by repre-
sentatives from Nebraska, Wyoming, and the United States,
based on pages 60-61 of Doherty’s Report.*® Each published

5214, at 646.
31d. at 621.

%First Affidavit of David G. Wilde at 8-9, 13 (24 & 35) (Aug. 22,
1988) (Docket No. 83); First Affidavit of Stanley M. Christensen at 14
(16) (Mar. 1, 1991) (Docket No. 296); see also, e.g., letter from
J. Ogilvie to E. Lloyd and D. Jones, with attachment: North Platte
Storage Ownership Accounting Statement for 1960 (Apr. 22, 1960),
Nebraska’s Appendices at A-105-110 (Mar. 1, 1991) (Docket No. 296);
Letter from F. Murphy to F. Bishop (Mar. 31, 1965), Nebraska’s
Appendices at A-134 (Mar. 1, 1991) (Docket No. 296).

River gains above Alcova accrue to the Pathfinder ownership account
with an equal priority date of December 6, 1904. Because of their
physical location in relation to one another, no gains accrue between
Pathfinder Reservoir and Alcova Reservoir.

**First Affidavit of David G. Wilde at 8-9 (§24) (Aug. 22, 1988)
(Docket No. 83); memorandum of D. Jones (Apr. 7, 1960), Nebraska’s
Appendices at A-128 (Mar. 1, 1991) (Docket No. 296); letter from
F. Murphy to F. Bishop (Mar. 31, 1965), Nebraska’s Appendices at
A-134 (Mar. 1, 1991) (Docket No. 296).
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report of North Platte River Ownership and Natural Flow
Accounting Procedures, until Wyoming challenged the ac-
counting procedure in 1984, shows that the operations of
the Inland Lakes occurred as prescribed by Master Doherty
in his Report.*

The storage of 46,000 acre feet of natural flow which the
Inland Lakes are entitled to accrue has not, as a matter of
practical operation, always occurred in the Inland Lakes.”’
Because of icing conditions, it is not practical to physically
transfer the Inland Lakes’ accrued water through the Inter-
state Canal to the storage reservoirs in October, November,
and April. Historically, 46,000 acre feet has accrued to the
Inland Lakes’ ownership account, but the water has been
physically stored in Guernsey or Glendo. The Inland Lakes’
water has then been moved to the Inland Lakes in March,
April, or May.® The transfer is usually completed by
May 15 of each year. The Inland Lakes’ ownership account
has always been allowed to accrue gains of the natural flow

%See, e.g., First Affidavit of David G. Wilde at 10 (29, Exhibit 1)
(Aug. 22, 1988) (Docket No. 83); North Platte Storage Ownership
Accounting Statement (Oct. 1, 1970), Nebraska's Appendices at
A-196-99 (Mar. 1, 1991) (Docket No. 296) (“It is assumed that the river
gains below Alcova during the months of October, November, and April
will accrue to Lakes Alice and Minatare, up to a total of 46,000 acre-feet
and at a rate not to exceed 910 second-feet”).

*During the non-irrigation season, each storage reservoir on the
North Platte River is allowed to capture natural flow upstream of its
location. Regardless of location, this water is accrued to different project
accounts. Thus, one reservoir’s ownership is often physically located in
another reservoir in order of priority. This “ownership” accounting is
the linchpin for the successful administration of the North Platte River
system because it conserves the water supply within the system.

*8First Affidavit of David G. Wilde at 10, 13 (1928 & 35) (Aug. 22,
1988) (Docket No. 83); First Affidavit of Stanley M. Christensen at 14-
15 (16) (Mar. 1, 1991) (Docket No. 296).
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below Alcova, when available, in first priority up to 46,000
acre feet in October, November, and April.%*

After the Decree was entered in 1945, the proposed
construction of Glendo Reservoir threatened to upset the
equitable apportionment determined by the Court. The
parties entered into a stipulation agreeing to the construc-
tion of Glendo and agreeing that Glendo Reservoir must be
operated according to the Glendo Definite Plan Report
(Dec. 1952). A primary purpose of the report was to assure
that pre-existing rights were protected, including the stor-
age of 46,000 acre feet in the Inland Lakes during the non-
irrigation season and the temporary storage of Inland Lakes
water in Guernsey or Glendo Reservoirs.®’ Based upon the
plan of operation set forth in the Glendo Definite Plan
Report, the parties stipulated to the construction of Glendo
and to a related amendment of the Decree. After the
Decree and the amended Decree were entered, the Inland
Lakes continued to utilize Guernsey and Glendo reservoirs
for the temporary storage of their natural flow during the
non-irrigation season.

d. Deer Creek Period: 1984-Present

During Wyoming’s planning for the proposed Deer
Creek Project, Wyoming asserted that the historical opera-
tion of the Inland Lakes should be changed, with the Inland
Lakes being placed last in priority on the river, behind the

*First Affidavit of Stanley M. Christensen at 14 (§6) (Mar. 1, 1991)
{Docket No. 296); First Affidavit of David G. Wilde at 10, 13 (128 &
35) (Aug. 22, 1988) (Docket No. 83).

®First Affidavit of David G. Wilde at 9 (26) (Aug. 22, 1988)
(Docket No. 83); First Affidavit of Stanley M. Christensen at 15 (4 8)
(Mar. 1, 1991) (Docket No. 296).
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proposed Deer Creek Project.”® Wyoming’s engineering
studies of the Deer Creek Project established a major bene-
fit to the yield of the project if the Inland Lakes were
reassigned a junior priority.®? In 1984, at the annual river
operations meeting, Wyoming insisted that the Inland
Lakes be moved to the most junior priority.®

On October 3, 1986, seventy-five years after the Inland
Lakes’ operations began and forty years after the original
proceedings were completed, Wyoming filed a suit in Wyo-
ming state court seeking to terminate the historical use of
the Inland Lakes on the grounds that the United States had
not complied with Wyoming law in 1904 by obtaining
Wyoming state permits to store water in the Inland Lakes.®
Nebraska was not a party to Christopulos. Partly in response
to Christopulos, Nebraska filed her petition to reopen this
case on October 6, 1986, to protect her apportionment of
the Inland Lakes.

61S¢e, e.g., attachment to letter from E. Michael to M. Jess (Jan. 11,
1984), Nebraska’s Appendices at A-139-43; memorandum of S. Zvejnieks
{undated), Nebraska’s Appendices at A-144-46; memorandum of
C. Goodwin (Feb. 10, 1984), Nebraska’s Appendices at A-147-51; letter
from F. A. Bishop to M. K. Purcell (July 23, 1984}, Nebraska’s Appendi-
ces at A-152-58; file notes on Discussion of the North Platte Hydrologist’s
Duties with Regard to Monitoring the Bureau’s Accounting and River
Operations (July 10, 1985), Nebraska’s Appendices at A-159-65; letter
and enclosure from J. E. Alverson to J. W. Wade (Jan. 25, 1984),
Nebraska’s Appendices at A-166-84; Wolfe Memorandum, Nebraska’s
Appendices at A-23-26 (Mar. 1, 1991) (Docket No. 296).

€2U.S. Army Corp of Engineers, Final Environmental Impact State-
ment for Regulatory Permits, Deer Creek Dam and Reservoir, Wyoming
at vi-vii (Sept. 1987) (“FEIS”).

®Minutes of Natural Flow and Ownership Meeting (Apr. 9, 1985),
Nebraska’s Appendices at A-188-90 (Mar. 1, 1991) (Docket No. 296).

Wyoming ex rel. Christopulos v. United States, No. 23-13, Wyo. 8th
Dist. Ct. (Oct. 3, 1986), removed, No. C86-0370-B, D. Wyo. (Mar. 27,
1987) (dismissed sua sponte without prejudice on Aug. 31, 1990)
(““Christopulos™).
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2. The Nature and Scope of the Proposed Deer Creek
Project

The State of Wyoming, through the Wyoming Water
Development Commission, proposes to construct a dam and
reservoir on Deer Creek, a tributary entering the North
Platte River between Pathfinder Reservoir and Guernsey
Reservoir. See Appendix at A-1. The design and operation
of the new project réquire state and federal permits.®®

The Deer Creek Project was initially conceived as a multi-
purpose project, principally as an industrial water supply
project, by Wyoming Water, Inc., a private entity. The first
water rights application filed for the project in 1973 sought
storage rights for these purposes:

Dead Storage 622 Acre Feet
Irrigation 1,362 Acre Feet
Recreation 1,717 Acre Feet
Municipal 2,000 Acre Feet
Industrial 60,084 Acre Feet
Total Available Capacity 65,785 Acre Feet®

In December, 1978, the City of Casper filed its ‘“Applica-
tion for a Water Supply Project on Deer Creek, Tributary
of the North Platte River, for Municipal and Multi-Purpose
Water Development.” In the application, Casper urged that
the State of Wyoming become involved with tributary stor-
age projects and that this particular project “be multi-
purpose in nature.”%’

FEIS at i (Sept. 1987).

A pplication for Permit to Appropriate Surface Water, State of Wyo-
ming, Temporary Filing No. 21 6/198, Dist. No. 15-5, Water Division
No. 1 (Feb. 9, 1973) (Appendix at A-11-12).

87 Application for 2 Water Supply Project on Deer Creek, Tributary of
the North Platte River, for Municipal and Multi-Purpose Water Develop-
ment at 2 (Dec. 1978) (Appendix at A-13-18).
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The next water rights application for the Deer Creek
Project was filed by the State of Wyoming on February 10,
1983, for four purposes:

Municipal 16,700 Acre Feet
Irrigation 7,600 Acre Feet
Recreation & Dead Storage 5,000 Acre Feet
Industrial 36,485 Acre Feet

65,785 Acre Feet®®

Municipal use constituted one-fourth of the project.

Finally, aware of interstate ramifications, one of Wyo-
ming’s officials advised the project’s promoters to “[b]uild
Deer Creek for municipal supply.”®® He continued: “[I]f
we use it for agricultural purposes, then [Nebraska] may
have recourse against us in the courts.”’® Accordingly,
Wyoming filed a “Substitute Application” on June 25,
1986."! The substitute application stated that the purpose of
the proposed project was ‘“‘municipal, irrigation, industrial,
recreation, and fisheries,” but it did not designate quantities
of water for each specific use. Rather, it stated that the
“primary purpose” of the project was municipal use, but
“until municipal demands reach their ultimate demands,
some of the water could be made available on a temporary
basis for other uses such as industrial supplies and supple-
mental irrigation water.””?

8Application for a Permit to Appropriate Surface Water, State of
Wyoming, Temporary Filing No. 24 6/356, Dist. No. 15-5, Water Divi-
sion No. 1 (Feb. 10, 1983) (Appendix at A-19-20).

Memorandum of C. Goodwin (Feb. 10, 1984), Nebraska’s Appendi-
ces at A-148 (Mar. 1, 1991) (Docket No. 296).

r1d.

"'Substitute Application for Permit to Appropriate Surface Water,
State of Wyoming, Temporary Filing No. 24 6/356, Dist. No. 15-5,
Water Division No. 1 (June 25, 1986) (Appendix at A-21-22).

214,
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The permit ultimately issued by the State of Wyoming to
the Wyoming Water Development Commission for the pro-
posed Deer Creek Reservoir, Permit No. 9248, dated
March 13, 1987, is for municipal, recreation, fisheries,
industrial, and irrigation purposes.” There is no restriction
on the scope or number of non-municipal uses or the length
of time that such uses might be “temporarily” made.

On January 25, 1985, the Wyoming Water Development
Commission applied to the U.S. Corps of Engineers for a
dredge and fill permit for Deer Creek Reservoir pursuant to
§ 404 of the Clean Water Act.”* Pursuant to the Endan-
gered Species Act (“ESA”), the U.S. Fish and Wildlife
Service (“FWS”) was required to evaluate the impacts of
the proposed Deer Creek Project on threatened and endan-
gered species before a § 404 permit could be issued.”
Because there are several threatened and endangered spe-
cies that utilize the habitat of the river below Tri-State
Dam, depletions to flows below that point were critical to
the success of Wyoming’s federal permit applications. If
there were unavoidable adverse impacts on threatened or
endangered species below Tri-State, the FWS would issue a
“jeopardy opinion,” and the § 404 permit would not be
issued. However, if the depletions were minimal, the FWS
would more likely issue a ‘“non-jeopardy opinion,” and
Wyoming would likely be able to obtain the § 404 permit
needed for the proposed project.”

The North Platte River Simulation Model (“NPRSM”)
was the computer program created by Wyoming to obtain a

Id. (Appendix at A-23-24).
"Clean Water Act, 33 U.S.C. § 1251 (1988).
Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (1988).

"8[Fourth] Affidavit of H. Lee Becker at 8-9 ({§2 & 3) Nebraska’s
Response to Wyoming’s and Colorado’s Motions for Summary Judgment
and to Basin Electric’s Memorandum in Support Thereof (Apr. 25,
1991) (Docket No. 335) (“Fourth Affidavit of H. Lee Becker”).

rd
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§ 404 permit for the proposed Deer Creek Project.”” In an
attempt to avoid a jeopardy opinion under the ESA, the
program was structured to minimize the impacts of the
proposed project on flows below Tri-State Dam.”® The
NPRSM used what normally would be simulated output, i.e.,
flows passing Tri-State Dam, as one of the program’s funda-
mental input parameters. The computer program was de-
signed to hold the reductions in flows Eassing Tri-State
Dam to 1,050 to 1,300 acre feet per year.”

In reducing depletions below Tri-State Dam to avoid a
jeopardy opinion under the ESA, the NPRSM shows that
significant depletions would result upstream in the federal
storage reservoirs if the proposed Deer Creek Project were
constructed. Under the NPRSM, the resulting depletion of
end-of-year carryover storage for the Pathfinder and Ken-
drick ownerships would be as high as 9,400 acre feet and
77,000 acre feet annually.®

In conjunction with the present litigation, Nebraska de-
veloped a computer program which simulates the actual
reservoir operating rules and administration of the North

"See generally id. at 8-9 (9 2); [First] Affidavit of H. Lee Becker at 21-
23 (99 2-8) Nebraska’s Response to Wyoming’s Motion for Summary
Judgment (Aug. 22, 1988) (Docket No. 81) (*“First Affidavit of H. Lee
Becker™).

Fourth Affidavit of H. Lee Becker at 9 (§2) (Apr. 25, 1991)
(Docket No. 335).

"Id.

8First Affidavit of H. Lee Becker at 22 (95 & 6), (Aug. 12, 1988)
(Docket No. 81); see also First Affidavit of David G. Wilde at 33 (9 64),
37 (9967 & 68), 38 (§71), 42 (Table 12), 42-51 (4 79-89) (Aug. 22,
1988) (Docket No. 83).
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Platte River.?! In Nebraska’s program, the impacts of the
proposed Deer Creek Project on flows below Tri-State were
part of the simulated output. Nebraska’s program indicates
that the depletions caused by the proposed project would be
less on the upstream federal storage reservoirs than indi-
cated by the NPRSM — though still significant — but much
greater on flows below Tri-State Dam.®

Depending on which computer program is used to evalu-
ate the effects of the proposed project, the impacts can be
“transferred” either upstream to the federal reservoirs or
downstream to flows passing Tri-State Dam, but they can-
not be diminished.® Through the NPRSM, Wyoming chose
to increase the depletions upstream in order to avoid the
adverse effects of diminished water supplies below Tri-State
Dam on threatened and endangered species.®* Pursuant to
her § 404 permit, Wyoming would be obligated to operate
the proposed Deer Creek Project pursuant to the NPRSM,
thus impacting storage in upstream reservoirs.®

The potential yield of the proposed Deer Creek Project
directly relates to the priority of the Inland Lakes. Accord-
ing to the FEIS, if Deer Creek were operated junior to the
Inland Lakes, the estimated firm annual yield for the pro-

8 Third] Affidavit of H. Lee Becker at 45-47 ({9 9-10), Nebraska’s
Motion for Partial Summary Judgment and Brief in Support of Motion
(Mar. 1, 1991) (Docket No. 296) (“Third Affidavit of H. Lee Becker”);
Fourth Affidavit of H. Lee Becker at 9 (§3) (Apr. 25, 1991) (Docket
No. 335).

8Fourth Affidavit of H. Lee Becker at 9 (f3) (Apr. 25, 1991)
(Docket No. 335).

81d. at 9-10 (74).
#7d. at 9 (72).

8Wyoming’s state and federal permits for Deer Creek were obtained
on the basis of the NPRSM, and Wyoming has stated that Deer Creek will
be operated according to the NPRSM.
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ject would be 6,400 acre feet.®® If the project were operated
with a priority senior to the Inland Lakes, the firm annual
yield would be increased to 9,600 acre feet.”

3. Return Flows Below Tri-State Dam

The original proceedings involved the entire North
Platte River and the Platte River to Grand Island, Ne-
braska.®® Evidence regarding canal uses extended down to
Kearney, Nebraska, some 300 miles below Tri-State Dam.%
After the close of the evidence, Nebraska agreed that it
would not demand natural flow from the North Platte River
in Wyoming to satisfy irrigation demands east of
Bridgeport, Nebraska.”® See Appendix at A-1. Accordingly,
Special Master Doherty removed the lands east of
Bridgeport from any “direct involvement in the case.”®'
There remained a dispute, however, whether the lands
between Tri-State Dam and Bridgeport should receive nat-
ural flow directly from Wyoming.*

In evaluating how to accomplish an equitable apportion-
ment, the parties focused on the section between Whalen,
Wyoming, and Bridgeport, Nebraska, where most of the
irrigated acreage is located. Extensive evidence was intro-

88FEIS at vi-vii (Sept. 1987).

814,

8Doherty Report at 20, 92; see also 325 U.S. at 593.
8Doherty Report at 96-99.

9Id. at 92. The commencement of operations at Kingsley Dam in 1941
enhanced the available water supply east of Kingsley, thereby diminishing
the need for upstream natural flow during the irrigation season. Id. at 92.
Largely because of Kingsley Dam, Nebraska was persuaded that the lands
east of Bridgeport could safely be removed from consideration of an
equitable apportionment of direct natural flow by the Special Master.

4.
2rd.
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duced relating to the total water supply in this reach.” See
Appendix at A-1. The available supply consisted of “origi-
nal” upstream flows passing Whalen Dam, accretions to the
system from tributaries, return flows, and other local
sources. Primary sources included North Platte River flows
from above Guernsey Reservoir, inflows from the Laramie
River and Horse Creek, storage water from Pathfinder
Reservoir, and return flows below the state line.®*

The evidence adduced at trial established a direct rela-
tionship between upstream diversions and downstream re-
turn flows in the Whalen Dam to Bridgeport reach of the
river. Approximately 60 percent of the diversions at or
above Tri-State Dam was not consumed, returning to the
river as return flows for reuse downstream.*® Return flows
below the state line were dependent on and considered the

9The Special Master divided this reach into two sections, Whalen Dam
to Tri-State Dam and Tri-State to Bridgeport. In the former reach,
referred to as the “pivotal section of the entire river” or the “critical
section,” he analyzed long-time means of water supplies and means for
the drought period of 1931-1940. Id. at 53, 146; see also 325 U.S. at 604.
The long-time means for the Whalen Dam to Tri-State Dam reach
advocated by the parties were 1,352,000 acre feet according to Nebraska,
1,321,700 acre feet according to Wyoming, and 1,308,700 according to
Colorado. Doherty Report at 64. The Special Master determined, how-
ever, that the drought period was most indicative of a dependable supply,
concluding that the seasonal average supply between 1931-1940, was
1,058,645 acre feet. Id. at 67 (Table III).

In assessing the water supply in the Tri-State Dam to Bridgeport reach,
the Special Master relied on Wyoming Exhibit Nos. 177 and 178 to
determine that local supplies were adequate to meet the needs of canals
in this section. Id. at 94-95. Wyoming Exhibit No. 177, Nebraska's
Appendices at A-329-31, Wyoming Exhibit No. 178, Nebraska’s Appen-
dices at A-332-33 (Mar. 1, 1991) (Docket No. 296).

$See, e.g., Record at 1864.

%1d. at 12890-91. Along the Interstate Canal, for example, one of
Nebraska’s witnesses estimated that about 65 percent of diversions re-
turned for reuse downstream through various means. Record at 128. The
evidence presented by Wyoming differed by ten percent. Wyoming

(cont'd.)
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inevitable result of diversions in the Whalen Dam to Tri-
State Dam reach.%

Return flows varied directly with the quantity of water
diverted upstream.” Therefore, changes in diversions in
the Whalen/Tri-State reach affected both the available
supply and the administration of the river in Nebraska.”® An
increase in upstream headgate deliveries would result in
increased return flows.” Similarly, reduced upstream diver-
sions resulted in reduced return flows.'®

Exhibit No. 160-A, Nebraska’s Appendices at A-70-71 (Mar. 1, 1991)
(Docket No. 296) (55 percent of headgate diversions lost under the
Interstate Canal). Of the return flows in the Whalen Dam to Bridgeport
reach, the Interstate and Ft. Laramie canals contributed over 60 percent
of the total return flows. Record at 26833.

%Record at 27811.

91d. at 24461-62, 26822; 28712; United States Exhibit No. 271, Ne-
braska's Appendices at A-263-75 (Mar. 1, 1991) (Docket No. 296).

%Record at 26842-45; see Wyoming Exhibit No. 148, Nebraska's Ap-
pendices at A-334, Wyoming Exhibit No. 149, Nebraska’s Appendices at
335-36, Nebraska Exhibit No. 631, Nebraska’s Appendices at A-252-53
(Mar. 1, 1991) (Docket No. 296). In their pre-Decree administration of
the North Platte River, Nebraska officials first calculated the quantity of
all local supplies below the state line, including return flows, and de-
ducted that amount from irrigation demands in the Whalen Dam to the
Stateline reach, before requesting direct flow water from Wyoming.
Record at 3813-14.

%Record at 14788, 26842. With approximately two-thirds of upstream
diversions applied to lands between the state line and Bridgeport reenter-
ing the stream as return flow, the return flows were described as
“replacement water.” Id. at 175-76. Accordingly, the utilization of return
flows reduced the demand on upstream water supplies. As stated by
Nebraska’s State Engineer: “[T ]his practice reduces the demand up-
river, substituting drain water for the original water coming from up-
river; in other words, there is that much original water up the river that is
unencumbered to that extent.” Id. at 12958.

19974, at 26843-45.
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The Special Master emphasized the importance of return
flows below Tri-State Dam:

Nor are the benefits of the storage water limited to the
land to which it is directly applied. Only a portion of
water used for irrigation is thereby consumed. Water
remaining after evaporation and transpiration first sat-
urates the subsoil, forming ground storage. When that
process is completed and the water tables have risen to
the necessary levels, all additional water applied in
excess of consumption returns to the stream either in
the form of visible surface flows or invisible ground
percolation. This return flow water becomes available
for rediversion and irrigation use. The development of
return flows in Nebraska following the completion and
operation of the North Platte Project is graphically
shown on Nebraska’s Exhibit 411, from which it ap-
pears that in the section between its western border and
Bridgeport, a distance of sixty miles, the annual visible
return flows rose from a negligible quantity in 1911 to
approximately 700,000 acre feet in 1927, an increase
attributable in the main to the direct and indirect
influence of the North Platte Project and the applica-
tion of project storage water to lands in eastern Wyo-
ming and western Nebraska.'"!

Because Nebraska’s equitable interests below Tri-State
were being satisfied by return flows, Special Master Doherty
able to conclude that Nebraska lands below that point had
no equitable claim for direct flow originating in Wyoming
or Colorado.!” Because of the hydrological balance in the
Tri-State to Bridgeport section, Special Master Doherty
recognized that a sufficient quantity of return flows could be

1% Doherty Report at 32-33 (footnote omitted); see also 325 U.S. at
596.

12Doherty Report at 9; see also id. at 92-96.
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maintained only if upstream diversions remained the same.
This has in fact happened since the Decree was entered.

Special Master Doherty determined that for the Inter-
state, Fort Laramie, Northport, Gering, Mitchell, and Tri-
State canals, the irrigation requirement at the time was
874,750 acre feet per year.!®® The average post-Decree
diversions for those canals has actually been 915,809 acre
feet per year, a change of less than five percent.!® The
Special Master determined that on the average, 243,933
acres would be irrigated by the same canals.!® In fact,
approximately 250,775 acres have been irrigated by these
canals in the average year, a change of three percent.'”
After 1945, the largest diverter, Pathfinder Irrigation Dis-
trict, averaged the same headgate diversion rate as deter-
mined by Special Master Doherty, 4.28 acre feet per acre.'”’
The consistency of the irrigated acreage and the upstream
diversions has been essential to the maintenance of ade-
quate return flows below Tri-State Dam.

19Doherty Report at 59 (Table 11), 86-87 (Table XVII).

1%45econd Affidavit of Ann S. Bleed at 28 (§3), 31 (Table 1) (Mar. 1,
1991) (Docket No. 296).

1%Doherty Report at 59 (Table II), 86-87 (Table XVII).

108Second Affidavit of Ann S. Bleed at 28 (] 3), 81 (Table 1) (Mar. 1,
1991) (Docket No. 296).

1971d. Doherty Report at 59 (Table I1). The post-Decree records are
U.S. Bureau of Reclamation reports. An actual field survey was also done
in 1978 by the Nebraska Department of Water Resources and it generally
confirms Master Doherty’s acreage determinations. According to Special
Master Doherty, 245,652 acres were irrigated from the Interstate, Fort
Laramie, Northport, Gering, Mitchell, French, and Ramshorn canals in
Nebraska. Doherty Report at 59 (Table 11), 86-87 (Table XVII). In
1978, the field survey indicated that 241,025 acres were actually irrigated
by those same canals, a two percent change. Second Affidavit of
J. Michael Jess at 10-12 (192 & 3) (Mar. 1, 1991) (Docket No. 296).
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Because of the continuity of upstream diversions since
1945, return flows below the state line have been main-
tained. From 1949 to 1987, accretions between Tri-State
Dam and Bridgeport averaged 736,000 acre feet per year.!%®
The May to September irrigation season accretions in this
reach which were available for immediate reuse by irriga-
tors averaged 393,600 acre feet annually.!®® While most of
the irrigation season accretions below the state line are
diverted and utilized by irrigators, only a portion of this
water is consumed. There are return flows from the use of
return flows. An elaborate system of use and reuse has
developed downstream since 1914. Recognizing the signifi-
cant accretions below the state line due to return flows,
Lake McConaughy was designed and began operation in
1941 to capture and once again reuse these waters. Once
captured in Lake McConaughy, these waters are utilized for
irrigation, hydropower, recreation, and fish and wildlife,
including threatened and endangered species.'!°

Finally, Master Doherty considered the water historically
passing Tri-State Dam — 81,700 acre feet annually —as a
“factor in the balancing of equities between the States.”!!!
He found that “there undoubtedly will always be, regardless
of regulation, substantial quantities of water passing Tri-

186econd Affidavit of Ann S. Bleed at 29-30 ({5), 35 (Table 5)
(Mar. 1, 1991) (Docket No. 296).

10974,

N0 nder the 1990 Federal Energy Regulatory Commission (“FERC”)
annual license, one of the two agricultural users of Lake McConaughy
water was compelled to release certain minimum instream flows specifi-
cally for threatened and endangered species for a portion of that year.
The requirement also adversely affected hydropower production.

Mpoherty Report at 158; see also id. at 96; 325 U.S. at 607, 654-55.
Master Doherty’s determination was based on Wyoming Exhibit No. 180,
Nebraska’s Appendices at A-337-39 (Mar. 1, 1991) (Docket No. 296).
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State Dam usable in the Tri-State-Bridgeport section.”!!?
Special Master Doherty recognized that this amount of
unavoidable operational waste could not be regulated:
“[T]here will commonly be accidental water in substantial
quantitligs passing the stateline above that allocated to the
State.”

Since 1945, water has commonly passed Tri-State Dam
due to the natural fluctuations of the river and ordinary
management decisions. In May and June, accretions below
Guernsey Reservoir commonly exceed irrigation demands
and natural flow passes Tri-State Dam. In high flow years
such as 1983, as much as 1,253,380 acre feet passed Tri-
State Dam as excess flows in the system.!'* In addition,
natural flow may be released from canals or it may not be
diverted because of unanticipated conditions such as precip-
itation events. Operational waste or residual water is inad-
vertent and physically impossible to stop. From 1945 to
1989, the average flow passing Tri-State Dam was 60,460
acre feet, excluding extreme high and low flow years.!'!?

4. Canal “Limitations”

As used by Master Doherty, “requirements” are not
synonymous with “limitations” on individual canals. When
Master Doherty evaluated the Whalen/Tri-State reach, he

"2Doherty Report at 95. See also 325 U.S. at 607, 655.

13Doherty Report at 158. The Tri-State Diversion Dam was recently
retrofitted, curtailing a significant amount of the seepage of natural flow
through the Dam, i.e., a component of the operational waste that Master
Doherty took into account in balancing the equities among the states. In
1989, 10 acre feet of natural flow passed Tri-State Dam during the
irrigation season. Second Affidavit of Ann S. Bleed at 28 ({2) (Mar. 1,
1991) (Docket No. 296).

4Second Affidavit of Ann S. Bleed at 28 (§2) (Mar. 1, 1991)
(Docket No. 296).

llbld.
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undertook a detailed analysis of each canal’s water use.!'®
Master Doherty made determinations as to acres actually
irrigated and total diversion requirements in acre feet per
year and cubic feet per second.!”’” These numbers were
called “requirements” by Master Doherty, but he explicitly
rejected the contention that these determinations would
operate as limitations on the canals or on the states in
administering their equitable apportionments. Doherty ex-
plained that “[t]he findings herein as to requirements
cannot, I think, be deemed a limitation upon individual
canals or groups, in actual administration, either as to
natural flow or storage water, nor do I think any such
limitations can properly be imposed by the decree.”!'®

Master Doherty also stressed the importance of each state
being able to administer her equitable share as she saw fit,
without interference from the neighboring state.!'® Based
upon these principles, Master Doherty recommended, and
the Court accepted, an equitable apportionment of natural
flows in the Whalen/Tri-State reach 75% to Nebraska and
25% to Wyoming.!2

Paragraph IV of the Decree is also implicated by the
questions presented. As part of his supply/demand analysis
of the middle reaches of the North Platte River, Master
Doherty evaluated the effects of the upstream federal stor-

"5Doherty Report at 53-92, 196-253.

714 at 59 (Table I1), 86-87 (Table XVII), 196-253.
N814. at 160-61.

11914, at 115; see also id. at 149-50.

12074 a¢ 179 (46); 325 U.S. at 667 (] V).
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age reservoirs on downstream senior appropriators.!?! Spe-
cial Master Doherty found that both the North Platte
Project and Kendrick Project storage reservoirs were junior
to many of the downstream canals. If these reservoirs were
allowed to store water without observing downstream se-
nior priorities, the river in the lower reach would go dry to
the detriment of the senior canals.'?> To address this prob-
lem, Master Doherty decided that *“[e]quity requires that
the Federal Government’s North Platte Project and Ken-
drick Project be operated according to the rule of priority
with relation to each other and with relation to all senior
appropriations downstream to and including the Nebraska
state line canals.”'® The Court adopted Master Doherty’s
recommendation.'?*

SUMMARY OF ARGUMENT

A. Enforcement/Modification

In their briefs in support of exceptions, Wyoming, Colo-
rado, and Basin have teamed up to generate as much
rhetoric as possible to suggest that Nebraska is pursuing a
different case than the Court decided to hear. Urging that
Nebraska — with Master Olpin’s help — is surreptitiously

21Doherty Report at 136-43. Specifically, he evaluated the upstream
North Platte Project reservoirs, Pathfinder and Guernsey reservoirs, and
the Kendrick Project, which includes Seminoe and Alcova reservoirs, and
the natural flow appropriation for the Casper Canal.

1214, at 187, 139-41.

1314, at 10. See also 325 U.S. at 625-32. It was not necessary to require
Wyoming to observe the diversions and priorities of the North Platte
Project Canals which irrigate lands in Nebraska because these canals have
headgates in Wyoming, have Wyoming permits for appropriation, and
therefore Wyoming is required to observe their senior priorities accord-
ing to Wyoming law. Doherty Report at 136-37, 139-40; 325 U.S. at 633.

124395 U.S. at 625-32.
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attempting to “modify” her apportionment, their argument
is twofold.

1. The first part of the enforcement/modification argu-
ment in turn has two sub-parts.

Wyoming, Colorado, and Basin argue that Nebraska is
seeking a new apportionment or reapportionment down-
stream of Tri-State Dam by attempting to elude the Court’s
denial of Nebraska’s motion for leave to amend her petition
in 1988, by attempting to reapportion the irrigation season
flows through her pending motion for leave to apportion
the non-irrigation season flows, and by an alleged abuse of
her diversions at and above Tri-State for irrigation pur-
poses. They claim that Nebraska is in reality attempting to
obtain an apportionment to directly protect environmental
interests instead of enforcing the existing irrigation
apportionment.

Nebraska and Master Olpin have recognized and fully
appreciate that the Court denied Nebraska leave to obtain a
reapportionment of irrigation season flows for the protec-
tion of critical wildlife habitat and endangered species in
1988, and Nebraska is not pursuing that claim. The pending
motion for leave to file an amended petition is unrelated to
the previous motion. Aside from being directed to the non-
irrigation season flows, it seeks protection of irrigation,
hydropower production, industrial, recreation, municipal,
and fish and wildlife interests in Nebraska.'?®

The second aspect of the new apportionment argument is
that Nebraska is seeking a reapportionment for wildlife
purposes through an alleged abuse of her diversions at or

133Counts II and III of Nebraska’s pending motion seek relief against
Wyoming and the United States on the basis of specifically alleged
violations of the existing Decree. See pending Motion for Leave to File
Amended Petition for an Apportionment of Non-Irrigation Season Flows
and for the Assertion of New Claims at 12-13 (Oct. 9, 1991) (Docket
No. 407). Neither count seeks to expand Nebraska’s apportionment
under the Decree, but rather seeks to preserve it.
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above Tri-State Dam for irrigation purposes. In reality,
Wyoming is seeking to preclude evidence of injury to sec-
ond and subsequent users of return flows diverted at or
above Tri-State Dam in order to attack the efficiencies of
the primary users. The object is to prevent water from
being released from storage in Wyoming. See infra p. 90-95.

2. In the second part of the enforcement/modification
argument, Wyoming, Colorado, and Basin argue that the
Decree must be read in isolation to faithfully enforce its
terms. The thesis of the argument is that the Decree cannot
be enforced if the Court has to resort to the original
proceedings to understand or clarify its provisions. In other
words, the Decree cannot be viewed as the Court’s effort to
effectuate the apportionment, but must be viewed as a self-
executing, intrinsically complete explication of the original
proceedings. They contend that the Decree cannot be en-
forced unless the element of the apportionment that Ne-
braska seeks to protect is articulated in a specific injunction
or provision of the Decree. Three lines of cases enforcing
decrees in original actions, however, stand for the proposi-
tion that resort to the record is essential to the enforcement
of a decree.

When reduced to specifics — which Wyoming, Colorado,
and Basin refuse to do — their enforcement/modification
argument is ridiculous. For example, they argue that an
evaluation of the effects of proposed tributary storage be-
tween Pathfinder and Guernsey cannot be undertaken
through the Court’s retention of jurisdiction to do so in
q XIII(c) without first having in hand the injunction that
would result from such an evaluation.

In sum, the enforcement/modification argument is de-
signed to lure the Court into an unconsidered resolution of
Nebraska’s petition. Wyoming’s object, simply, is to exploit
a deliberate confusion of the issues instead of setting forth
the facts and applying the applicable law.
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B. The Inland Lakes

The recent effort by Wyoming to change the Inland
Lakes’ priority of December 6, 1904, to the most junior on
the river is nothing more than an attempt to greatly in-
crease the yield of the proposed Deer Creek Project. Wyo-
ming cannot credibly argue now that the use of the Inland
Lakes to irrigate 23,500 acres of land in Nebraska was not
apportioned to Nebraska in 1945, especially when Wyoming
was the most outspoken proponent of this aspect of the
apportionment.

Since their construction in the early 1900s, the Inland
Lakes have been administered by Wyoming, Nebraska, and
the United States as an integral component of the Interstate
Canal with a priority of December 6, 1904. While having
raised intermittent complaints about the alleged unpermit-
ted status of the Inland Lakes between 1904 and 1934,
Wyoming abandoned the complaints and actively pursued a
position confirming the priority of the lakes during the
original proceedings. Wyoming not only urged that the use
of the Inland Lakes should be apportioned to Nebraska, but

.argued in 1945 that the quantity of the right should be
65,000 acre feet annually, as opposed to the 46,000 acre feet
recommended by Master Doherty and adopted by the
Court. The suggestion that Wyoming, Nebraska, and the
United States pumped all of their quantitative evidence into
an apportioned water right without a priority is absurd.
Neither Master Doherty nor the Court was naive enough to
apportion a right incapable of enforcement.

Factually, there is no question that the use, requirements,
and priority of the Inland Lakes were litigated and deter-
mined in the original proceedings as a part of Nebraska’s
apportionment. Legally, the matter is res judicata, sup-
ported by considerations of finality and repose. Master
Olpin’s recommendation of a new Decree provision ex-
pressly articulating the apportionment of the use of the
Inland Lakes is not a modification of the apportionment,
but rather is an affirmation of it.
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The issue before Master Olpin was not whether the
Inland Lakes were properly permitted as storage reservoirs
under Wyoming law, as Wyoming tries to argue. The state
law issue, however, was framed in the pleadings in the
original proceedings, and the Court held that the United
States had complied with Wyoming law in obtaining permits
for all of the components of the North Platte Project.

Equitable considerations apply as well. For nearly 80
years, the State of Nebraska — specifically, the Pathfinder
Irrigation District — has relied on the Inland Lakes for the
storage of natural flow with a priority of December 6, 1904,
with Wyoming’s cooperation until 1984. Since 1945, Wyo-
ming’s acquiescence in the Inland Lakes’ operations has also
been her post-Decree administrative construction of the
apportionment. Neither Nebraska’s equitable reliance nor
Wyoming’s affirmation of the right to the use of the Inland
Lakes can be undone in 1992 simply because Wyoming
desires to build a new storage reservoir.

Finally, with the post-Decree construction of Glendo Res-
ervoir, Wyoming agreed with Nebraska and the United
States in regard to the use of Guernsey and Glendo reser-
voirs to temporarily store accruals to the Inland Lakes’
account for later transfer to the lakes. Based on this plan of
operation, as set forth in the Glendo Definite Plan Report,
the parties stipulated to the construction of Glendo and a
related amendment of the Decree.

C. The Laramie River Inflows

Wyoming argues that the fact that the Laramie Decree
was left ‘““‘undisturbed” should make it clear that not a drop
of the Laramie inflows was apportioned to Nebraska. It was
Wyoming herself, however, who argued before Master Do-
herty that the Laramie Decree should be left ‘‘undis-
turbed,” while simultaneously asserting that 35,500 acre
feet annually from the Laramie could be counted on by
Nebraska as part of the irrigation season apportionment
fund in the Whalen/Tri-State reach. Wyoming’s position in
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the original proceedings, including her evidence and the
arguments of counsel, should render fanciful this and all
other arguments that the Laramie inflows were excluded
from Nebraska’s apportionment.

Wyoming also argues that the Court’s “failure” to enjoin
Wyoming from dewatering the Laramie accretions to the
Whalen/Tri-State reach should make it clear that the Lara-
mie accretions were not apportioned 75% to Nebraska. The
Court, however, did not enjoin the future depletion of any
of the accretions in the Whalen/Tri-State reach, i.e., the
89,350 acre feet of accretions to the reach found available
for the 75%/25% apportionment. If the Court’s express
addition in |V of the comparatively minuscule inflows of
Spring Creek means anything (2,855 acre feet), 75% of the
Laramie River inflows to the Whalen/Tri-State reach must
have been apportioned to Nebraska in § V of the Decree.
Applying Wyoming’s reasoning to {V, the Court would
have apportioned none of the Whalen/Tri-State accretions.

Wyoming also argues that her evidence of the continuing,
dependable contribution of the Laramie inflows could have
been found credible only if the Court adopted her overlying
theory of apportionment based on mass allocation. Bearing
in mind that the apportionment theories of each of the
parties who asserted one — Wyoming, Nebraska, and the
United States — were rejected by Master Doherty and the
Court, the application of Wyoming’s reasoning would
render nugatory all of the evidence as found by Master
Doherty. Those findings could not have been set aside in
1945 unless they were determined to have been clearly
erroneous. Wyoming should not be heard to impeach her
own evidence in 1992.

D. The Proposed Deer Creek Project

Wyoming argues that Nebraska has failed to demonstrate
threat to her apportionment for uses diverting in the
Whalen/Tri-State reach by limiting her discussion of the
genuine issues of material fact to the 43 mile reach between
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Whalen and Tri-State. Wyoming conveniently omits discus-
sion of the proven injury to Nebraska’s storage interests
above Whalen which serve diversions in the Whalen/Tri-
State reach, as well as the injury to the apportionment of
the use of the Inland Lakes located below Tri-State. See
Appendix at A-1. Wyoming also fails to address the facts
showing that the proposed Deer Creek Project is not a
municipal project. As she neglected to explain to the Court,
the project is planned and permitted as a multi-purpose
project for irrigation, industrial, recreational, and munici-
pal uses. As was determined by Master Olpin, the evidence
weighs heavily in Nebraska’s favor.

Wyoming makes two additional arguments. Despite the
specific paragraph of the Decree which provides that the
effect of tributary storage should be examined if an immi-
nent threat to the apportionment is raised, i.e., § XIII(c),
Wyoming argues that Nebraska may not avail herself of
q XIII(c) because the Court must first reach the conclusion
that can only be reached after a §XIII(c) evaluation.
Pursuing her enforcement/modification theme, Wyoming
construes enforcement pursuant to 9 XIII(c) as an
impossibility.

Finally, Wyoming argues that § X creates an absolute
“municipal exemption” to the Decree, allowing complete
usurpation of the irrigation apportionment without scrutiny
of any kind under the Court’s retention of jurisdiction. The
concept of a “municipal exemption” is premised on the
inversion of the subject and object of § X, as well as chang-
ing the predicate of the sentence from the negative to the
positive. Wyoming’s argument, however, goes a step fur-
ther. It is based on the view that ‘““this decree,” in the phrase
“[t]his decree shall not affect or restrict” municipal uses,
plainly means the whole Decree, including q XIII(c). Ap-
plying Wyoming’s logic consistently, the Deer Creek Project
could not be built because q X would override of § XII(a),
which states that the Decree shall not affect priority of
appropriation in Wyoming. In this regard, the municipal
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part of the Deer Creek Project is designed to obviate
priority of appropriation in Wyoming. Wyoming’s logic
would also preclude an evaluation of the effects of any kind
of new or categorically different municipal development in
the North Platte River system. Municipal developments
could thus consume an unlimited amount of the irrigation
apportionment. The answer to Colorado’s front-range cit-
ies’ thirst for water would lie in the headwaters of the
Laramie and North Platte rivers, carte blanche.

E. The Tri-State Issues

Wyoming argues that because Nebraska cannot demand
direct diversions of natural flows originating above Tri-
State Dam for uses below the Dam, Wyoming should be
able to preclude as a matter of law any evidence which
Nebraska might present at trial regarding injury to down-
stream users. As noted above, Wyoming is arguing that
proof of injury to second and subsequent users of waters
diverted at or above Tri-State should be precluded. The
purpose of Wyoming’s argument is to eliminate the legal
and equitable obstacle in the way of forcing greater efficien-
cies on the primary users of waters diverted at Tri-State,
which would in turn allow more water to be held in storage
in Wyoming.

Nebraska and Wyoming also filed cross-motions for sum-
mary judgment on an element of Wyoming’s counterclaim,
viz.,, whether the Decree placed absolute ceilings or limita-
tions on diversions for and irrigated acreage under individ-
ual Nebraska canals. Master Olpin found a complete
absence of evidence to support Wyoming’s claim, coupled
with the unequivocal explanation by Master Doherty that
he was not recommending and could not recommend limi-
tations on individual Nebraska canals.
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ARGUMENT
POINT I

NEBRASKA SEEKS CLARIFICATION AND
ENFORCEMENT — NOT MODIFICATION —
OF THE 1945 APPORTIONMENT

In their briefs in support of their exceptions, Wyoming,
Colorado, and Basin have teamed up to generate a smoke
screen by arguing that Nebraska is attempting to extend the
case beyond the Court’s grant of Nebraska’s motion for
leave to file. See Nebraska v. Wyoming, 479 U.S. 1051 (1987)
(Docket No. 4a). They argue loudly that Nebraska has
transformed the claims in her petition “into different
claims” and that Nebraska has redefined ‘ ‘enforce’ to
mean ‘modify.” "’ Basin’s Brief on Exceptions at 6 (July 1,
1992); Colorado’s Brief on Exceptions at 6 (July 2, 1992).
Wyoming urges that the Court may not change “enforce”
to “modify” via “clarification” or “construction.” See Wyo-
ming Reply Brief in Support of Motion for Summary Judg-
ment at 4 (Sept. 19, 1988) (Docket No. 86).

The allegation that Nebraska is seeking to modify the
Decree behind the Court’s back is designed to avoid the
substantive issues presented by the Court’s exercise of its
original jurisdiction, namely, whether the actions com-
plained of by Nebraska in her petition will upset the equita-
ble apportionment established by the Court in 1945. 479
U.S. at 1051. The argument has two parts. First, Wyoming,
Basin, and Colorado try to support their modification the-
ory by mixing up unrelated pleadings. In concert, they
purposely confuse a motion filed by Nebraska in 1988 to
amend her petition concerning irrigation season flows for
the protection of critical wildlife habitat — which the Court
denied — with an alleged effort to accomplish the same
thing in the present proceedings, despite the Court’s denial
of the motion. They also try to confuse the motion that was
denied in 1988 with the pending motion to apportion the
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non-irrigation season flows. The Court denied Nebraska’s
1988 motion for leave to file her amended petition, and the
matter ended there. Nebraska has never pursued an in-
creased apportionment in the context of the 1986 petition
and has not attempted an end run around the Court’s 1988
decision.

The modification theory is also supported by reference to
the so-called ““Tri-State” issues. The assertion is that Ne-
braska is attempting to increase her apportionment by
claiming new “rights” for fish and wildlife, particularly
threatened and endangered species, independently of the
apportionment for the irrigation of lands served by canals
diverting at and between Whalen and Tri-State Dam. This
is what is loosely described as Nebraska’s attempt to obtain a
new or increased equitable apportionment during the irri-
gation season. Wyoming’s, Colorado’s, and Basin’s asser-
tions are patently wrong. Nebraska is not seeking such
rights, either directly or indirectly. The fact of the matter is
that Wyoming is seeking a new apportionment.

The second part of Wyoming’s argument is that the
Decree cannot be enforced unless the element of the appor-
tionment that Nebraska seeks to protect is expressly recited
in a specific injunction or provision of the Decree. Wyoming
asserts that the language of the Decree alone determines
what was decided by the Court. Wyoming is asking the
Court to ignore the Report of Special Master Doherty, as
well as its own opinion and the underlying record, in order
to construe the Decree in isolation.!?®

125This argument was the basis of Wyoming’s opposition to Nebraska’s
initial motion for leave to file, as well as Wyoming’s first motion for
summary judgment. See, e.g., Wyoming Brief in Opposition to Motion for
Leave to File Petition at 26 (Dec. 17, 1986) (Docket No. 2); [First]
Motion of the State of Wyoming for Summary Judgment and Brief in
Support of Motion at 79 (Sept. 11, 1987) (Docket No. 23) (“Wyo-
(cont’d.)
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Articulated in specific terms, this part of Wyoming’s
enforcement/modification argument has five elements. Wy-
oming asserts that: 1) Nebraska cannot protect her appor-
tionment of the Inland Lakes with a priority of December 6,
1904, because the Decree does not enjoin the Attorney
General of Wyoming from filing a lawsuit to force the
United States to obtain a permit; 2) Nebraska cannot
enforce her apportionment for the Inland Lakes because no
provision of the Decree mentions a priority of December 6,
1904; 3) Nebraska cannot protect her apportionment of
75% of the Laramie River’s inflows to the Whalen/Tri-
State reach of the North Platte River because |V of the
Decree does not say ‘“including the contribution of the
Laramie River;” 4) Nebraska cannot protect her apportion-
ment of 75% of the Laramie inflows because the Decree
places no injunction or limitation on Wyoming's use of the
Laramie and thus there is no provision of the Decree to
enforce; and 5) Nebraska cannot exercise the Court’s re-
tained jurisdiction to assess the effects of new tributary
storage on the existing apportionment because there is no
provision of the Decree which prohibits new tributary
storage.

A. The “Argument” that Nebraska is Seeking to
Enlarge her Apportionment through her Original
Petition and Allegedly Excessive Diversions at and
above Tri-State Dam is Specious

Wyoming’s most egregious misstatement is superficially
her most attractive argument:

The Special Master reached the wrong re-
sult...because he failed to recognize this lawsuit as
one to enforce and protect the existing apportionment,
not to enlarge, expand or modify the apportionment.

ming’s First Motion for Summary Judgment”). No law has been cited by
Wyoming, Colorado, or Basin for the proposition that comprehending a
decree provision by reference to the underlying case is “modification.”
See infra p. 45-49.
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In her answer and in her first summary judgment
motion, Wyoming admitted taking the actions alleged
in Nebraska’s petition but denied as a matter of law
that those actions violate the Decree. Nebraska then
sought to amend her petition to seek a modification of
the Decree. Since Nebraska’s motion to amend her
petition was denied, Nebraska has tried to characterize
her original petition as requesting enlargement of her
apportionment.

Wyoming’s Brief on Exceptions at 26 (July 2, 1992). Wyo-
ming also states that “the Special Master has accepted
Nebraska’s changed characterization of her petition as one
to modify or enlarge her apportionment and has recom-
mended a trial to equitably apportion water among compet-
ing equities in the first instance.” Id. at 27. Neither assertion
is correct.

On January 11, 1988, Nebraska filed a motion seeking to
amend her earlier petition “primarily to enforce and mod-
ify, if necessary, the Decree to protect instream- uses in
Nebraska.” See generally Owen Olpin, Special Master, Sec-
ond Interim Report on Motions for Summary Judgment
and Renewed Motions for Intervention at 7 (Apr. 9, 1992)
(Docket No. 463) (“‘Second Interim Report”). The mo-
tion was limited to the irrigation season. It was precipitated
by Nebraska’s apprehension that the application of post-
Decree, federal environmental laws in Nebraska would di-
minish the irrigation apportionment to Nebraska, without
affecting the remainder of the balance of interests found
equitable in 1945, i.e., the irrigation apportionments to
‘Colorado and Wyoming.'?” The motion was denied. See
Nebraska v. Wyoming, 485 U.S. 931 (1988) (Docket No. 59).

¥ The practical effect of the application of environmental laws to
protect the concentration of avian wildlife in Nebraska would be to serve
the national interest at the sole expense of the agricultural economy in
Nebraska. Since the entry of the Decree in 1945, increased scientific
(cont'd.)
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Wyoming, Colorado, and Basin have attempted to charac-
terize Nebraska’s pending Motion for Leave to File
Amended Petition for An Apportionment of Non-Irriga-
tion Season Flows and for the Assertion of New Claims as
another “in a series of attempts” to reapportion the irriga-
tion season flows. See, e.g., Wyoming’s Brief on Exceptions
at 9 (July 2, 1992), Colorado’s Brief on Exceptions at 4
(July 2, 1992), Basin’s Brief on Exceptions at 4 n.3 (July 1,
1992). Nebraska wants to make it clear that the pending
motion is unrelated to the motion that the Court denied.
The pending motion seeks principally an apportionment of
the previously unapportioned, non-irrigation season flows
because those flows have been and continue to be relied
upon by equitable interests in Nebraska, including irriga-
tion, hydroelectric power production, water-cooled power
production, municipalities, recreation, and fish and wildlife,
including federally threatened and endangered species. The
motion also seeks relief against Wyoming and the United
States on the basis of specifically alleged violations of the
existing Decree without any proposed modification or ex-
pansion of the Decree.

knowledge and concern have been focused on the ecological effects of
water development for irrigation, industrial, municipal, and domestic
purposes. See, e.g., Endangered Species Act of 1973, 16 U.S.C. §§ 1531-
1544 (1988); National Environmental Policy Act of 1969, 42 U.S.C.
§§ 4321-4370 (1988); Fish and Wildlife Coordination Act, 16 U.S.C.
§§ 661-668 (1988); Fish and Wildlife Conservation Act of 1980, 16
U.S.C. §§ 2901-2912 (1988); Electric Consumers Protection Act of 1986,
16 U.S.C. § 797 (1988). In the North Platte and Platte River valleys, this
legislation has been directed, in part, to some 230 species of migratory
birds which inhabit the area, six of which are endangered or threatened.
While the application of these and other post-Decree federal laws may
not be a legal “taking” of a portion of Nebraska’s agricultural economy,
their application will directly cause an equitable taking, i.e., a diminution
of Nebraska’s apportionment. Cf- Lucas v. South Carolina Coastal Council,
__US.__,1128. Ct. 2886 (1992). An equitable apportionment for
wildlife protection would have adjusted the equities among the three
states, instead of forcing the wet water solely out of Nebraska’s agricul-
tural economy.
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If there are competing irrigation, power production, mu-
nicipal, industrial, or environmental equities in Wyoming
and Colorado which have relied on the non-irrigation sea-
son flows, Nebraska presumes that those equities would be
considered by the Court. Absent an apportionment of the
presently unapportioned flows, however, the upstream
states have a license to completely dewater the non-irriga-
tion season flows of the North Platte River. There is no
other forum in which Nebraska may seek to protect her
equities.

The second aspect of Wyoming’s and Colorado’s claim
that Nebraska is underhandedly attempting to obtain a new
apportionment for wildlife purposes is asserted in the form
of the allegation that Nebraska is diverting flows at or above
Tri-State in excess of the water requirements for the North
Platte Project Canals and the Nebraska State Line Canals.
In relation to their motions for summary judgment, the
issue arises in their exceptions to Master Olpin’s refusal to
recommend summary judgment denying Nebraska’s claims
of violations of the Decree *‘to the extent such claims are
based on allegations of injury to uses diverting below Tri-
State Dam.” Wyoming’s Brief on Exceptions at 14 (July 2,
1992). The reality is that Wyoming is seeking a new
apportionment.

Wyoming sought summary judgment declaring that *“evi-
dence of instream uses and uses supplied by diversions
below Tri-State Dam is immaterial to proof of violation of
Nebraska’s apportionment under the Decree,” ostensibly to
narrow the issues and simplify trial. Wyoming Second Mo-
tion for Summary Judgment and Brief in Support at 5
(Feb. 22, 1991) (Docket No. 294) (“Wyoming’s Second
Motion for Summary Judgment”). Wyoming has an ulte-
rior motive which has not been explained to the Court,
however.

As part of her counterclaim, Wyoming will attempt to
prove at trial that the Pathfinder Irrigation District and
other districts and private canals in Nebraska are diverting



45

in excess of beneficial use requirements, beneficial use being
the basis, the measure, and the limit of the right to use
water. Cf. NEB. REV. STAT. §§ 46-229, 46-231 (1988
Reissue); see also Wyoming’s Brief on Exceptions at 37
(July 2, 1992). This aspect of Wyoming’s case will be based
on the Court’s first decision in Colorado v. New Mexico, 459
U.S. 176 (1982), where it was stated that ‘“‘wasteful or
inefficient uses will not be protected.” Ibid. at 184.

As is explained in detail below, Master Doherty and the
Court predicated the apportionment of natural flows at and
above Tri-State on the fact that users below Tri-State would
continue to satisfy their requirements from return flows
intercepted and diverted below Tri-State. Wyoming’s ulte-
rior motive in seeking ‘“‘to simplify trial” lies in her aware-
ness that proof of injury to downstream users would
preclude the forced improvements in efficiency she seeks to
impose on the Nebraska districts and canals from which the
return flows are derived. If Wyoming could do so, she could
then claim that the “wasted” water should be retained in
storage in Wyoming. In other words, Nebraska is seeking
no new apportionment by protecting second and subse-
quent users of waters diverted at or above Tri-State. It is
Wyoming who wishes to obtain a new apportionment at the
expense of Nebraska equities which were taken into account
in 1945 and who have no alternative but to continue to rely
on return flows which are not diverted for direct use at or
above Tri-State Dam. See infra p. 90-95.

B. Enforcement of a Decree Necessitates Construction
and Clarification by a Review of the Record

In her petition, Nebraska seeks to enjoin Wyoming from
increasing her depletions of the natural flow of the North
Platte River in violation of Nebraska’s apportionment
under the Decree. Nebraska’s Petition at 3-4 (Oct. 6, 1986)
(Docket No. 1). Enforcing the Decree to protect Ne-
braska’s apportionment necessarily requires construing the



46

record of the original proceedings, as well as Special Master
Doherty’s Report and the Court’s opinion.

Wyoming’s assertion that the states’ respective apportion-
ments are confined solely to an eight page decree, without
reference to the 75-page opinion of the Court in 1945,
Master Doherty’s 273 page report, or the 30,000 pages of
testimony and 1,300 exhibits upon which the opinion was
reasoned and the Decree entered, is neither reasonable nor
supported by the law. That the Court has previously con-
strued or clarified decree provisions without modifying the
decisions effectuated by the particular decree is undis-
putable.'?® See Oklahoma v. Texas, 272 U.S. 21 (1926); see
also United Shoe Mach. Co. v. United States, 258 U.S. 451
(1922); Vicksburg v. Henson, 231 U.S. 2569 (1913). This
process is most evident in a series of cases involving the
enforcement of the decrees in three different original
actions.

In the post-Laramie Decree cases, the cases in which
Wyoming sought to enforce the initial decree in Wyoming v.
Colorado, 259 U.S. 419 (1922), neither Wyoming, Colo-
rado, nor the Court took the view that a decree provision
must describe the underlying apportionment sought to be
enforced or that the underlying record could not be ex-
amined in order to resolve ambiguities to facilitate enforce-

128Master Olpin is fully aware of the applicable law, noting that with
respect to the enforcement of the Decree in some areas he “turned to a
number of primary sources to determine what the Decree means,”
including “the Court’s 1945 Opinion, the Report of Special Master
Doherty and the voluminous Record of the decade of proceedings before
[Master Doherty] in the original proceedings.” Second Interim Report
at 14 (Apr. 9, 1992) (Docket No. 463).
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ment. In the 1931 action, the Court construed the 1922
Laramie Decree, stating:

We are of the opinion that the record, opinion and
decree in the prior suit, here reviewed at length, show
very plainly that the decree must be taken as determin-
ing the relative rights of the two States, including their
respective citizens, to divert and use the waters of the
Laramie and its tributaries. These rights were put in
issue by the pleadings, displayed in the evidence, and
considered and resolved in the opinion.

Wyoming v. Colorado, 286 U.S. 494, 506-07 (1932). In re-
jecting the notion that a broader injunction should have
been articulated originally, the Court stated:

Construing the decree in the light of the record and
opinion, to which counsel for both States appeal, we
think it was intended to and does define and limit the
quantity of water which Colorado and her appropria-
tors may divert from the interstate stream and its
tributaries and thus withhold from Wyoming and her
appropriators.

Id. at 508.

Indeed, in her initial pleading in the 1940 enforcement
action, Wyoming asserted that the Laramie Decree she was
seeking to enforce could not be enforced without constru-
ing the record:

Reference is hereby made to the amended original bill
and exhibits filed, the answer of the defendant, the
testimony taken on both sides, the decree in the cause,
and each and every other paper and proceeding in this
cause from the institution of the suit to the filing of this
petition, and it is prayed that the same may be taken
and read as a part thereof at any time and on hearings
on this petition.

Wyoming’s Motion for Leave to File Petition for Rule to
Show Cause and Petition for Rule to Show Cause at 6 (] 4),
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Wyoming v. Colorado, 309 U.S. 572 (1940). Colorado an-
swered Wyoming’s petition by stating that she “consents
that the former proceedings in this cause may be considered
by this Court in the consideration and determination of the
petition now pending herein.” Answer and Return of the
Defendant, the State of Colorado at 2, Wyoming v. Colorado,
309 U.S. 572 (1940). In deciding the case, the Court
reviewed the 1922 record of proceedings, as well as the
1936 record .of proceedings, and construed the 1936 deci-
sion in order to hold that the second paragraph of the
Laramie Decree had not been violated.'®

More recently, the Court decided a series of enforcement
actions designed to effectuate a 1947 decree relating to the
ownership of submerged lands off the coast of California.
See United States v. California, 332 U.S. 804 (1947). The
original decree was supplemented three times to clarify
ambiguities arising after entry of the original decree, as well
as to address issues which arose after entry of the decree. In
United States v. California, 382 U.S. 448 (1966), a supple-
mental decree added definitions and clarified which lands
were under the jurisdiction of the State of California. In
United States v. California, 432 U.S. 40 (1977), a supplemen-
tal decree was entered to identify the boundary between the
submerged lands of the United States from those of Califor-
nia “‘with greater particularity.” Id. at 40. The question of
ownership of a national monument was addressed in United
States v. California, 436 U.S. 32 (1978). In its last opinion,
the Court observed: “This case is part of ongoing litigation
stemming from an action brought in this Court more than
three decades ago. [citations omitted] In each instance,
jurisdiction was reserved to enter further orders necessary

12%The Laramie Decree which was being construed contained two
unnumbered, substantive provisions. The original Decree was entered on
June 5, 1922, Wyoming v. Colorado, 259 U.S. 419, 496 (1922). The Decree
was modified on October 9, 1922. Wyoming v. Colorado, 260 U.S. 1
(1922).
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to effectuate the decrees.” See United States v. California, 436
U.S. 32, 33 n.1 (1978).

Similarly, Wisconsin v. Illinois, 278 U.S. 367 (1929), a suit
to enjoin Illinois from diverting water from Lake Michigan,
resulted in a decree that was refined twice to clarify the
legal consequences of the facts found. See Wisconsin v. Illi-
nois, 352 U.S. 945 (1956); Wisconsin v. Illinois, 352 U.S. 983
(1957). The decree was later superseded. See Wisconsin v.
Illinois, 388 U.S. 426 (1967). The replacement of the
original decree with a new decree in 1967 constituted the
kind of modification not at issue in this case.

In this case, Nebraska has requested the Court to affirm
the apportionment and priority of the Inland Lakes, to
construe § V of the Decree as having apportioned 75% of
the Laramie inflows to the North Platte River to Nebraska,
and to evaluate the effects of a tributary storage project
which threatens Nebraska’s apportionment. See generally
Nebraska’s Petition (Oct. 6, 1986) (Docket No. 1); Ne-
braska’s Motion for Partial Summary Judgment and Brief in
Support of Motion (Mar. 1, 1991) (Docket No. 296);
Nebraska’s Brief on Exceptions (July 1, 1992). As the
Court has made clear, it is reasonable to construe a decree
and modify its terms if necessary to enforce an apportion-
ment. Wyoming, Colorado, and Basin should not be permit-
ted to avoid the fundamental dispute which the Court has
granted Nebraska leave to adjudicate. Special Master Olpin
construed the pertinent provisions of the Decree as he
should have, never “modifying” the apportionment Ne-
braska seeks to enforce. See Owen Olpin, Special Master,
First Interim Report at 4-6 (June 14, 1989) (Docket No.
140) (“First Interim Report”); Second Interim Report at
4-10 (April 9, 1992) (Docket No. 463).
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C. The Attempt by Wyoming, Colorado, and Basin Elec-
tric to Redefine Enforcement or Clarification is De-
signed to Evade the Substantive Issues to be Resolved
by the Court

Aside from the undisputable law, an examination of the
specific issues which Wyoming, Colorado, and Basin would
like to avoid illustrates that the enforcement/modification
tactic is dissembling.

1. Inland Lakes

Paragraph 3.d of Nebraska’s petition alleges that Wyo-
ming is threatening to violate Nebraska’s equitable appor-
tionment by:

Actions by state officials to prevent the United States
Bureau of Reclamation’s continued diversion of North
Platte waters in Wyoming through the Interstate Canal
for storage in the Inland Lakes in Nebraska for the
benefit of water users in the State of Nebraska.

Nebraska’s Petition at 2 (Oct. 6, 1986) (Docket No. 1).
The allegation relates to Wyoming’s attempt to change the
1904 priority of the Inland Lakes to the most junior priority
on the river, which would quietly allow Wyoming to greatly
increase the yield of the proposed Deer Creek Project.
Master Olpin observed that there is a relationship between
the Deer Creek Project and Wyoming’s maneuvering re-
garding the Inland Lakes’ priority. Second Interim Report
at 29 n.44, 33 n.51 (Apr. 9, 1992) (Docket No. 463).

Wyoming has pursued two positions relating to her en-
forcement/modification argument with respect to the In-
land Lakes. First, Wyoming contended that the sole action
alleged in Nebraska’s petition was the act of filing a lawsuit
to stop Nebraska’s use of the Inland Lakes, which could not
violate the Decree because there is no express provision in
the Decree prohibiting such a lawsuit. Wyoming’s First
Motion for Summary Judgment at 102 (Sept. 11, 1987)
(Docket No. 23); see also id. at 80, 100. Wyoming described
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the legal issue as “whether the Wyoming lawsuit itself vio-
lates the Decree,” concluding that the “Court should rule as
a matter of law that the [Christopulos suit] does not violate
the Decree....” Id. at 102-03 (emphasis added). Wyo-
ming’s position was based on the fact that the Decree does
not enjoin the Attorney General of Wyoming from filing
such lawsuits; therefore, absent a ‘“‘modification” of the
Decree, Nebraska had no cause of action.

Second, Wyoming has argued that because an Inland
Lakes’ right or priority is not mentioned in §[§] III or IV of
the Decree, there can be none. Wyoming’s Brief on Excep-
tions at 54-55 (July 2, 1992). When Special Master Olpin
determined otherwise based upon the Court’s opinion, Do-
herty’s Report, and the original record, recommending that
a new paragraph be added to make the matter express in
the Decree, Wyoming characterized the process as modifica-
tion. Id. at 16-17, 51. The apportionment which Nebraska
seeks to protect was not modified at all, but simply reaf-
firmed with language eliminating the ambiguities that Wyo-
ming has sought to exploit. Second Interim Report at 32-35
(Apr. 9, 1992) (Docket No. 463).

2. Laramie River Inflows

With respect to the apportionment of the Laramie in-
flows, Wyoming asserts that Nebraska cannot rely on
Master Doherty’s Report and the Court’s opinion, but must
first modify the Decree in two ways before Nebraska can
enforce her apportionment. Wyoming argues that § V must
state “including the contribution of the Laramie River” and
that the Decree must expressly include an injunction
prohibiting further depletions of the Laramie by
Wyoming.'*

130Basin makes one specific argument regarding the sufficiency of
Nebraska’s petition, noting Master Olpin’s statement in his Second
(cont’d.)



52

Wyoming ignores the fact that there was no need to add
the phrase “including the contribution of the Laramie
River” to § V because the inflows had already been included
in the evidence of the waters available for apportionment in
the Whalen/Tri-State reach as found by Master Doherty in
his report, which the Court specifically recognized. 325 U.S.
at 604 n.9, 605. In other words, the “modification” that
Wyoming and Basin insist is needed before Nebraska can
enforce § V to protect her apportionment is simply redun-
dant of the evidence found by Master Doherty, the sum-
mary of the evidence in Table III of his report, and the
Court’s opinion adopting his recommendations.

Unable to counter the fact that the Laramie has been
accounted as the largest tributary contribution to the

Interim Report that “[i]n her petition, Nebraska alleges that Wyoming
unlawfully is depleting and threatening to deplete the flows of the North
Platte River by her intended administration of Grayrocks Reservoir’s
operation and releases on the Laramie River.” Basin’s Brief on Excep-
tions at 17 (July 1, 1992). Basin states that ‘“Nebraska alleges no such
thing and the special master is wrong to indulge her undertaking to alter
this claim from that the Court granted her leave to file.” Id. at 17 n.16.
Basin further states that the claim set forth in the petition is “that
Wyoming is violating [Nebraska’s] rights under the decree by
‘[d]epleting the flows of the North Platte River by the operation of the
North Platte River by the operation of Grayrocks {sic] Reservoir on the
Laramie River.”” Id. at 17.

The gist of Basin’s assertion is that Nebraska has complained only of
Basin’s operation of Grayrocks, as opposed to Wyoming’s. That § 3.a of
the petition was intended to address Wyoming's administration of
Grayrocks Reservoir, including its most obvious component in the con-
text of this case, i.e., its releases, was thoroughly aired and explained in
the briefs on the initial motion for leave to file. See Nebraska’s Reply to
Wyoming’s Brief in Opposition to Motion for Leave to File Petition at 1,
4, 11-12 (Jan. 14, 1987) (Docket No. 4). Master Olpin’s statement of the
claim in the petition is exactly the same as Nebraska’s explanation of it in
1986. The Court subsequently granted the motion for leave to file. See
supra p. 34.

Basin’s argument that the actual Laramie issue is not the one the
parties have all been arguing about, ie.,, Wyoming’s claim to all of the
water of Laramie River, is chimerical.
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Whalen/Tri-State apportionment under the operation of
the Decree, and unable to counter the fact that Laramie
inflows have been accounted as part of the daily 75%/25%
apportionment since the Decree was entered in 1945, Wyo-
ming argues that because the Decree contains no injunction
preventing her from dewatering the Laramie, she may
proceed to do. The assertion is more nonsensical than
Wyoming’s principal modification argument in regard to
the Laramie.

It is true that the Court did not add a specific provision to
enjoin Wyoming from further depletions of the Laramie
River. It is also true, however, that the Court placed no
injunctions on Wyoming’s use of water from any of the
other tributaries or sources of accretions in the Whalen/
Tri-State reach. Applying Wyoming’s argument to the en-
tire Whalen/Tri-State reach, none of the accretions in this
reach of the river — 89,305 acre feet — was apportioned
between Nebraska and Wyoming, except the 2,855 acre feet
contribution of Spring Creek which the Court expressly
included in {V, and possibly the precipitation that falls
during the irrigation season on the streambed of the main-
stem North Platte. See infra p. 73-74; see also Appendix at A-
1. The fifteen other sources of accretions in this reach
would be subject to complete depletion by Wyoming, along
with the Laramie. Wyoming’s argument would eliminate
not only the Laramie inflows, but 89,305 acre feet from the
total apportionment fund of 1,061,500 acre feet. Carried to
its logical conclusion, Wyoming’s argument would have the
Court eliminate 8%2% of the total apportionment fund,
depriving Nebraska of 67,000 acre feet of anticipated
flows.'® The net result, of course, would be to increase the
amount of water available to Wyoming.

3'Master Doherty determined from the evidence that 1,058,645 acre
feet would be the dependable supply in the Whalen/Tri-State reach.
Doherty Report at 67 (Table III). He recommended that it be appor-
tioned 75%/25% on a daily basis based on United States Exhibit
(cont’d)
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3. Proposed Deer Creek Project

With respect to Deer Creek, Nebraska alleged in her
petition that Wyoming was depleting or threatening to
deplete tributary flows between Pathfinder Reservoir and
Guernsey Reservoir by the construction of new storage
facilities. Nebraska’s Petition at 2 (Oct. 6, 1986) (Docket
No. 1). Nebraska specifically alleged that the Court re-
tained jurisdiction pursuant to § XIII(c) of the Decree to
address the effects of proposed tributary storage on her
apportionment.

Wyoming has argued that even if § XIII(c) is applicable
and adverse effects are proven, Nebraska cannot enjoin the
construction of the project because to do so would require
an additional injunction in the Decree — a modification.
Wyoming Reply Brief in Support of First Motion for Sum-
mary Judgment at 11, 24-25 (Sept. 19, 1988) (Docket
No. 86). Wyoming argues that because Nebraska sought
only enforcement of the Decree and because no provision
of the Decree prohibits additional storage capacity on
tributaries entering the North Platte between Pathfinder
and Guernsey reservoirs, Nebraska cannot prevail “in this
limited enforcement action.”

When the Court granted Nebraska’s motion for leave to
file her petition, it necessarily understood that if it were
proven at trial that construction of additional storage capac-
ity had the adverse impacts envisioned in § XIII(c), a
provision enjoining such construction would be necessary.
In requesting the Court to exercise its retained jurisdiction
in her petition, Nebraska sought the “enforcement” of the
retention of jurisdiction in § XIII(c). If a new injunctive
provision were to result, it would flow from the enforce-
ment of § XIII(c). Wyoming is arguing that trial cannot
proceed on the effects of new tributary storage under

No. 204A. Id. at 69, 179 (1 6). After being apprised of the Spring Creek
omission by Wyoming, the Court amended Doherty’s proposed decree
provision No. 6 (§ V) to expressly add in 2,855 acre feet, making the
total 1,061,500 acre feet. See generally 325 U.S. at 648, 667.
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q XIII(c) without first having in hand the injunctive provi-
sion that would result from such a trial. Wyoming’s argu-
ment is tantamount to saying you can’t get there from here.

D. Nebraska Seeks No New Rights Below Tri-State
Dam

Wyoming argued at length in her first and second mo-
tions for summary judgment that Nebraska is claiming
something beyond what was apportioned to her. Colorado’s
and Basin’s arguments mirror Wyoming’s. Colorado, for
example, complains that Nebraska has asserted ‘“‘claims for
the continuation of flows in excess of [her] decreed appor-
tionment to serve uses that do not divert at or above Tri-
State Dam.”'®? Colorado’s Brief on Exceptions at 1 (July 2,
1992). Wyoming and Colorado argue that Nebraska has
“failed to articulate any factual basis for claiming such
injury.” Id. at 3. Both arguments are designed to create the
false impression that Nebraska is pursuing a different case
than accepted and that her purpose is to obtain a new
apportionment for wildlife, particularly threatened and en-
dangered species.

Wyoming, Colorado, and Basin have raised a rather
portly red herring. There is no reference to any so-called
“Tri-State” issue in Nebraska’s petition. Nebraska’s allega-
tions generally involve Deer Creek, the Inland Lakes, and
the Laramie River dispute. The Tri-State issues were raised

32Nebraska has never made such a claim. In Nebraska’s motion for
summary judgment, she pointed out that she ‘‘recognizes that ‘{1]ands in
Nebraska supplied by diversions below the so-called Tri-State Dam have
no equitable claim upon direct flow water originating in Wyoming or
Colorado.’ ” Nebraska’s Motion for Partial Summary Judgment and Brief
in Support of Motion at 126-27 (Mar. 1, 1991) (Docket No. 296).
Nebraska also stated that she “‘cannot demand natural flow for the North
Platte Project canals or for the State Line Canals with the intention of
bypassing diversion points at or above Tri-State Dam so that natural
flows can be used downstream.” Id. at 127 (paraphrasing 325 U.S. at 628;
Doherty Report at 9, 96).
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and framed by Wyoming’s counterclaim. In her first and
second motions for summary judgment, Wyoming asserted
that Nebraska does not have a right under the Decree to
protect equities below Tri-State Dam which rely on return
flows as their water supply. Wyoming’s First Motion for
Summary Judgment at 103, 108 (Sept. 11, 1987) (Docket
No. 23); Wyoming’s Second Motion for Summary Judg-
ment at 57-85 (Feb. 22, 1991) (Docket No. 294). Nebraska
responded that return flows below Tri-State Dam constitute
an enforceable part of Nebraska’s apportionment. See, e.g.,
Doherty Report at 59 n.2, 87 n.l1 and n.2. Nebraska ex-
plained that both Special Master Doherty and the Court
regarded return flows as a critical component underlying
the apportionment of direct flows of the North Platte River
to Nebraska. Nebraska was not seeking an increase in
return flows below Tri-State Dam, but recognition that
second and subsequent users of water diverted at or above
Tri-State Dam are among the group of Nebraska users that
the State of Nebraska can protect parens patriae. See supra
p. 23-29; infra p. 90-95.

In both instances, Wyoming’s motions for summary judg-
ment had nothing to do with Nebraska seeking a new
apportionment. The dispute related to Nebraska’s enforce-
able rights under the original apportionment. Master Olpin
concluded that Nebraska’s evidence of injury should not be
constrained, especially when its injury claims were not yet
fully articulated. First Interim Report at 35-36 (June 14,
1989) (Docket No. 140); Second Interim Report at 35
(Apr. 9, 1992) (Docket No. 463). Special Master Olpin
correctly determined that Wyoming’s requests for summary
judgment were not tied to the pleadings and merely sought
to limit Nebraska’s evidence at trial. A ruling of the nature
sought by Wyoming would be premature, speculative, and
amount to an advisory opinion dictating the evidence that
Nebraska could present at trial. Second Interim Report at
19, 92-94 (Apr. 9, 1992) (Docket No. 463). Nebraska is
not seeking to “modify” the Decree in this regard or
seeking a new apportionment.
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Wyoming’s, Colorado’s, and Basin’s apprehensions have
no basis in Nebraska’s pleadings. The real dispute is
whether subsequent users of natural flow diverted at or
above Tri-State are among the group of users which Ne-
braska can protect parens patriae. The issue cannot be
addressed by a meaningless digression into whether the
construction of the Decree constitutes enforcement or mod-
ification. It should be resolved by reference to the evidence
in the original proceedings and the hydrologic facts which
established the right of second and subsequent users of
waters diverted at or above Tri-State to rely on the Decree
for protection. See supra p. 23-29; infra p. 90-95.

POINT II

THE RECORD DEMONSTRATES THAT THE USE
OF THE INLAND LAKES WAS APPORTIONED
TO NEBRASKA WITH A PRIORITY OF
DECEMBER 6, 1904

The accrual of natural flow during the months of Octo-
ber, November, and April for storage in the Inland Lakes
began in 1913 when the lakes were completed as structural
components of the Interstate Canal, the largest canal serv-
ing the North Platte Project. The continued use of the
Inland Lakes to offset the demand on the accrual of natural
flow during the irrigation season was apportioned to Ne-
braska in Nebraska v. Wyoming. Forty-six thousand acre feet
have accrued annually to the lakes under the doctrine of
prior appropriation, with a priority of December 6, 1904,
since 1913.!3

33The doctrine of prior appropriation has been defined as the exclu-
sive right *““to divert from a public water supply a specific quantity of
water ... and to apply such water to a specific beneficial use or uses in
preference to all appropriative rights of later priority.” 1
W. HUTCHINS, WATER RIGHTS LAWS IN THE NINETEEN
(cont’d.)
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While the Inland Lakes’ storage right has been adminis-
tered in this manner by the United States and Nebraska in
conjunction with the State of Wyoming since 1913, Wyo-
ming took judicial action in 1986 to terminate the diversion
of natural flow to the Inland Lakes on the theory that the
United States had not complied with Wyoming law in
obtaining a state permit to store a portion of the water
diverted into the Interstate Canal. See supra p. 17. The
purpose of Christopulos was to eliminate the use of the
Inland Lakes with a priority of 1904 so that other uses in
Wyoming, including the proposed Deer Creek Project,
would gain seniority over the water which has been histori-
cally stored in the Inland Lakes.

In her petition and in her motion for summary judgment,
Nebraska sought confirmation of the Court’s apportion-
ment of the continued use of Inland Lakes. Wyoming
sought a determination that water to serve the Inland Lakes
could not be administered with a priority of 1904 because
the United States had allegedly not complied with Wyoming
law and had not obtained the necessary state permits.

A party moving for summary judgment on issues on
which it bears the burden of persuasion at trial is required
to demonstrate that “it is entitled to summary judgment”
through the use of “credible evidence ... that would entitle
it to a directed verdict if not controverted at trial.” Celotex
Corp. v. Catrett, 477 U.S. 317, 331 (1986) (Brennan, ]J.
dissenting). See also Lujan v. National Wildlife Federation,

U.S. , 110 S. Ct. 3177 (1990). Here the standard
was satisfied on the basis of the record of the original
proceedings, the submission of affidavits, and documentary

WESTERN STATES, 226 (1971). All of the western states subscribe to
the appropriation doctrine. First in time, first in right is the basis of the
doctrine. The essential element is that senior priorities are entitled to be
fully satisfied before any water may be distributed to priorities junior in
time. See, e.g., Joerger v. Pacific Gas & Elec. Co., 207 Cal. 8, 276 P. 1017
(1929); 1 W. HUTCHINS, WATER RIGHTS LAWS IN THE
NINETEEN WESTERN STATES, 488, 569 (1971).
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evidence. Wyoming has suffered a “complete failure of
proof.” Celotex, 477 U.S. at 323.

A. The Use, Requirement, and Priority of the Inland
Lakes were Litigated and Determined by the Court
in the Original Proceedings

The principal contention of Nebraska and the United
States in their motions for summary judgment was that the
Inland Lakes’ entitlement was conclusively determined in
the original litigation. After an extensive review of the
record, Special Master Olpin found that there were no
genuine issues of material fact that all necessary elements of
the Inland Lakes’ water right were litigated and determined
in the original proceedings. Specifically, Master Olpin
found that it was undisputed that the ‘“use and require-
ments of the Inland Lakes were litigated by Colorado,
Wyoming, Nebraska and the United States during the origi-
nal proceedings.” Second Interim Report at 26 (Apr. 9,
1992) (Docket No. 463). He also found that Master Do-
herty and the Court affirmed the right of the Inland Lakes
to store 46,000 acre feet during the months of October,
November, and April, with a priority of December 6, 1904.
Id. at 28. Master Olpin further determined that Wyoming
argued in 1945 that the Inland Lakes should be used to
their maximum capacity by Nebraska to store natural flow
during the non-irrigation season in order to reduce Ne-
braska’s demand on natural flow during the irrigation sea-
son. The record unequivocally supports Master Olpin’s
findings. See supra p. 11-14.

While having raised complaints intermittently from 1904
to 1934 about the alleged unpermitted status of the Inland
Lakes, Wyoming reversed her position during the original
proceedings. See supra p. 7-14. She advocated that the
storage of natural flow in the Inland Lakes during the non-
irrigation season should be maximized, thereby increasing
her irrigation season apportionment. Master Doherty
adopted Wyoming’s proposal that the Inland Lakes should
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be utilized for that purpose. Doherty Report at 60-61. In
her brief on exceptions in 1945, Wyoming continued to
advocate that Nebraska be given a fixed amount of water
during the irrigation season together with the diversion of
73,000 acre feet to the Inland Lakes during the winter
months. Brief of Defendant, State of Wyoming at 83
(Jan. 29, 1945) (Appendix at A-10).

The Court found that the Inland Lakes formed an inte-
gral part of the North Platte Project and that the entire
North Platte Project had a priority of December 6, 1904.
325 U.S. at 595, 613. Additionally, the Court decided that
natural flow diversions into the Inland Lakes during the
non-irrigation season should be deducted from Nebraska’s
apportionment of natural flow during the irrigation sea-
son.'® Id. at 646. This secured the use of the Inland Lakes
as part of Nebraska’s apportionment.

Wyoming raises two vacuous arguments to dispute Special
Master Olpin’s findings. First, Wyoming asserts that the
“only Inland Lakes issue that was decided in the original -
proceeding was that any storage in the Inland Lakes during

I341f the Inland Lakes had not been allocated a storage right of 46,000
acre feet of natural flow during the non-irrigation season, the Interstate
Canal’s allotment would have increased by 46,000 acre feet, thereby
increasing Nebraska’s irrigation season apportionment. The Interstate
Canal irrigation season demands would have been greater, likely result-
ing in a 80%/20% split of natural flow between Nebraska and Wyoming
in the Whalen/Tri-State reach.

Wyoming finds it inconsistent that Master Olpin could determine that
the Inland Lakes have an immutable priority and a fixed quantity of
storage when Master Doherty left open the possibility of one day increas-
ing the non-irrigation season storage of natural flows in the Inland Lakes.
Wyoming's Brief on Exceptions at 56 (July 2, 1992). The possibility that
Inland Lakes may someday be allowed to increase their storage of natural
flow could not affect their priority date. Master Doherty was merely
leaving open the possibility of increasing the Inland Lakes storage and
accordingly adjusting downward the Interstate Canal requirements if the
Decree were amended in the future to adjust the percentage allocation.
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the nonirrigation season was to be counted against the
requirement of the Interstate Canal for the purpose of
determining Nebraska’s irrigation season apportionment of
natural flow in the Whalen to Tri-State section.” Wyo-
ming’s Brief on Exceptions at 56 (July 2, 1992). Second,
Wyoming contends that without an explicit designation in
the Decree, no priority can be recognized for the Inland
Lakes.!*® Id. at 54-56.

With respect to Wyoming’s first argument, Master Olpin
concluded that the assertion of a right to store natural flow
in the Inland Lakes necessarily involves a recognition of a
priority. Second Interim Report at 33 (Apr. 9, 1992)
(Docket No. 463). Wyoming advocated that the Inland
Lakes must store natural flow to their maximum capacity in
the original proceedings. It is unreasonable to conclude that
Nebraska, Wyoming, and the United States advocated the
use of the Inland Lakes knowing that their use could not
continue into the future and that Special Master Doherty
and the Court accorded an empty right, i.e., a right without
a priority.!%

Second, Wyoming argues that the Inland Lakes’ priority
is not made explicit in 4 III or IV of the Decree. Wyoming

13%If Wyoming’s argument were applied to all the reservoirs, none of
the North Platte Project or Kendrick Project reservoirs would have a
right to store natural flow because no priority date is set forth in the
Decree for any of them.

13yyoming also contends that it was Nebraska’s or the United States’
duty to present evidence in the original proceeding regarding the Inland
Lakes priority, not her's. Wyoming’s Brief on Exceptions at 55-56 (July
2, 1992). Neither Master Doherty nor the Court saw the need to place an
affirmative provision in the Decree regarding the Inland Lakes because
all of the parties’ supported the use of the Lakes as an integral compo-
nent of the Interstate Canal and the North Platte Project. Further, none
of the parties contested the right of the North Platte Project, the
Interstate Canal, or the Inland Lakes to store natural flow during the
non-irrigation season with a priority of 1904.
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overlooks that §IV is limited to storage of natural flows
during the irrigation season and that the Inland Lakes store
natural flow during the non-irrigation season. Wyoming
fails to examine the purpose of § II1. Paragraph III sets the
order of priority for the storage of natural flow in Path-
finder, Guernsey, Glendo, Seminoe, and Alcova reservoirs.
The paragraph was included in the Decree as a response to
the United States’ proposal that the upstream federal stor-
age reservoirs — specifically, Pathfinder, Seminoe, and Al-
cova — should be permitted to operate jointly and not in
priority.!®” 325 U.S. at 632-33; see also Doherty Report at
143-45, 181-185; Appendix at A-1. Omission of the Inland
Lakes in this paragraph of the Decree means nothing be-
cause the Court was tailoring relief to a proposal of the
United States that had nothing to do with the Inland Lakes.

For the same reasons, the Inland Lakes were not included
in §III or IV of the Decree as amended in 1953. Cf.
Wyoming’s Brief on Exceptions at 55 (July 2, 1992). The
Decree was amended to add a new reservoir to the system
and to address any adjustments that needed to be made in
that regard. See 345 U.S. at 981-83. It was not the purpose
of the amendment to reconfirm rights that had been recog-
nized by the Court eight years earlier. More importantly,
before the parties stipulated to the construction of Glendo
Reservoir and an amended Decree, they examined the
operation of the new reservoir vis-a-vis pre-existing rights
on the river as described in the Glendo Definite Plan
Report. See First Affidavit of David G. Wilde at 9 (926)
(Aug. 22, 1992) (Docket No. 83). Their purpose was to
assure that the new reservoir would not interfere with
established rights. In the Glendo Definite Plan Report,
which was to govern the operation of the reservoir, the
Inland Lakes were recognized as a senior, enforceable right,

3"Master Doherty described the proposal as “[t]he desire of the
United States is to pool the water to be stored in the three reservoirs and
administer it as a common fund....” Doherty Report at 181.
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with a priority of December 6, 1904, to store 46,000 acre
feet of natural flow during the months of October, Novem-
ber, and April. Third Affidavit of David G. Wilde (Mar. 4,
1992) (Docket No. 297).

Wyoming has raised no issues of fact, either genuine or
material, disputing that the use, requirements, and priority
‘of the Inland Lakes’ were not fully litigated and determined
in the original proceedings as a part of Nebraska’s appor-
tionment. She has suffered a “‘complete failure of proof,”
and Master Olpin’s recommendation of summary judgment
in favor of Nebraska and the United States should be
granted. See Celotex, 477 U.S. at 323.

B. The Court has Determined that the United States
had Complied with Wyoming State Law in
Obtaining Permits for the North Platte Project,
Including the Inland Lakes

Wyoming contends that she “presented extensive docu-
mentary evidence before the Special Master showing that
the United States never acquired a water storage right
under state law for the Inland Lakes.”'3® Wyoming’s Brief
on Exceptions at 52 (July 2, 1992). Wyoming’s argument,
however, ignores that the Court decided the question in
1945. The issue is res judicata.

In the original proceedings, the United States claimed
that the “irrigation works” of the North Platte Project
included the Inland Lakes. See generally Petition of Inter-
vention of the United States of America (June 15, 1938),
Appendix 1 to Nebraska’s Post-Hearing Brief on Ne-
braska’s, Wyoming’s, Colorado’s, and the United States’

138§pecial Master Olpin found that facts relating to a Wyoming state
water right were immaterial to whether or not the Inland Lakes enjoy a
priority of December 6, 1904, as he should have pursuant to Nebraska’s
petition. Second Interim Report at 32 (Apr. 9, 1992) (Docket No. 463).
Aside from Master Olpin’s recommended decision, however, the alleged
lack of a state permit was also addressed by the Court.
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Motions for Summary Judgment at 3-4 (f6) (July 26,
1991) (Docket No. 375) (“Nebraska’s Post-Hearing
Brief”’). The United States further asserted that it had fully
and completely complied with § 8 of the Reclamation Act
by adhering to the laws of both Wyoming and Nebraska in
obtaining permits for all of the project’s components. Id. at

45 (7).

In her answer to the United States’ petition for interven-
tion, Wyoming admitted that the Inland Lakes were part of
the North Platte Project, but denied that the United States
had complied with her laws with respect to that part of the
North Platte Project which diverted water in Wyoming for
use in Nebraska, viz., the Interstate Canal, the Inland Lakes,
the Ft. Laramie Canal, and the Tri-State Canal. Answer of
Defendant State of Wyoming to Petition of Intervention of
the United States of America (July 13, 1938), Appendix 2
to Nebraska’s Post Hearing Brief at 6-7 (96 & 7) (July 26,
1991) (Docket No. 375). Accordingly, the issue of compli-
ance with Wyoming state law in relation to all components
of the North Platte Project was framed by the pleadings in
the original proceedings with respect to the use of North
Platte River waters in both states.

The Court addressed whether the United States had
complied with state laws in initiating and constructing the
North Platte and Kendrick projects. 325 U.S. at 611-16.
The Court determined that “the water rights on which the
North Platte Project and the Kendrick Project rest have been
obtained in compliance with state law.” Id. at 612 (emphasis
added). The Court described at length the practices and
procedures that were adhered to by the appropriators,
specifically the United States, to comply with state law for
perfecting their rights to divert and store water. Id. at 613.
In several passages, the Court stated that the United States
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had complied with Wyoming .law in obtaining permits for
the North Platte Project:

Initiation of both projects was accompanied by filings
made pursuant to § 8 in the name of the Secretary of
the Interior for and on behalf of the United States.
Those filings were accepted by the state officials as
adequate under state law. They established the priority
dates for the projects.

¥ 3k ok

All of [the procedures for obtaining permits] make
plain that those projects were designed, constructed
and completed according to the pattern of state law as
provided in the Reclamation Act.

d* % ok

We have then a direction by Congress to the Secre-
tary of the Interior to proceed in conformity with state
laws in appropriating water for irrigation purposes. We
have a compliance with that direction.

Id. at 613-15. The Court determined that the United States
had fully and completely complied with Wyoming state law
in obtaining all applicable permits for the North Platte
Project, which includes the Inland Lakes. In sum, the point
was argued, litigated, and conclusively determined in 1945.

C. Wpyoming is Equitably Estopped from Attempting
to Change the Historical Use and Operation of the
Inland Lakes with a Priority of December 6, 1904

Although all of the essential elements of the Inland Lakes
water rights were litigated and determined in the original
proceedings, Master Olpin did not base his recommenda-
tion solely on the doctrine of res judicata. Second Interim
Report at 34 (Apr. 9, 1992) (Docket No. 463). He recog-
nized that the Court has announced its reluctance to apply
the doctrine of res judicata or to import wholesale law-of-
the-case principles into original actions. Id. See Wyoming v.
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Oklahoma, ___ U.S. ___, 112 S. Ct. 789, 796 (1992);
Arizona v. California, 460 U.S. 605, 618-20 (1983). Judi-
ciously, Master Olpin also based his recommended ruling
with respect to the Inland Lakes on “equitable concerns,”
i.e.,, finality and repose, as the Court has done when not
directly applying the doctrine of res judicata.

The Inland Lakes provide a direct example of the need to
affirm historical acquiescence and administrative practice
based on principles of finality and respose to avoid an
inequitable result.!®® Since the early part of the twentieth
century, the Inland Lakes have stored natural flow during
the non-irrigation season for use during the irrigation sea-
son by the appropriators under the Interstate Canal. Since
1945, Nebraska, Wyoming, and the United States have
mutually interpreted the Decree as apportioning to Ne-
braska a right to store 46,000 acre feet in the Inland Lakes
in October, November, and April, with a priority of Decem-
ber 6, 1904. Despite 75 years of continuous operation,
Wyoming did not attempt to undo the Inland Lakes’ prior-
ity until Christopulos was filed in 1986. Instead, Wyoming
affirmed the use and priority of the lakes before, during,
and after the original proceedings. Nebraska irrigators have
continuously relied on the use of the lakes since 1913.1*
Any change at this late date would be detrimental to the
State of Nebraska.

Wyoming complains that Master Olpin’s findings were
founded on equitable considerations. She claims that be-
cause Master Olpin could not find a basis under state law or

139Cf. Nevada v. United States, 463 U.S. 110, 129 n.10 (1983).

9The Inland Lakes are also integral components of the North Platte
National Wildlife Refuge and certain Nebraska state parks and recrea-
tion areas. If the Inland Lakes’ water supply were terminated, these
federal and state wildlife refuges and parks would be stripped of their
water supply.
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the Decree for the Inland Lakes rights, he resorted to using
‘“‘equitable concerns” to justify his recommendation. Wyo-
ming’s Brief on Exceptions at 56-57 (July 2, 1992). Master
Olpin, however, did find a basis in the original proceedings
for the Inland Lakes’ priority and entitlement and that the
right was expressly confirmed by Wyoming’s conduct until
1986, creating equitable reliance in Nebraska which should
not be disturbed. See Washington v. Oregon, 297 U.S. 517
(1936).

Wyoming accuses Master Olpin of drawing the *“ground-
less inference” that the Inland Lakes have been operated
with a priority of December 6, 1904, claiming that “a
priority was never once exercised or administered for the
Inland Lakes.” Wyoming’s Brief on Exceptions at 59-60
(July 2, 1992). Without blushing, she argues that other
reservoirs — which happen to have junior priorities — have
complaisantly “postponed” the exercise of their rights to

allow the Inland Lakes to fill first. Id. at 60.

The Inland Lakes have always been operated and admin-
istered with a priority of December 6, 1904. If the Inland
Lakes’ priority had been a mystery, the parties would not
have known to fill the lakes on an equal priority with
Pathfinder Reservoir — December 6, 1904 — for the last
eighty years. In short, actions speak louder than words.

Another aspect of the Inland Lakes historical operation
that Wyoming excepts to is the temporary use of Glendo
and Guernsey Reservoirs. Id. at 62-63. After reviewing the
operation and administration of the Inland Lakes for the
past eighty years, and after reviewing the record in the
original proceedings, Master Olpin recommended that the
Court find that the Inland Lakes right includes the right to
use Glendo or Guernsey reservoirs for the temporary stor-
age of the Inland Lakes natural flow during the non-
irrigation season. Second Interim Report at 16, 32, 35, 109,
110 (Apr. 9, 1992) (Docket No. 463).
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Shortly after Guernsey Reservoir was completed in 1928,
it began temporarily storing Inland Lakes water during the
non-irrigation season for later transfer to the lakes without
objection from Wyoming. First Affidavit of David G. Wilde
at9 (725) (Aug. 22, 1988) (Docket No. 83). The original
litigation came and went, and still Wyoming did not object
to this conservation practice. The Decree was amended in
1953 with reference to the use of Guernsey or Glendo by
the Inland Lakes, and Wyoming agreed to the construction
of the reservoir and an amended Decree. Wyoming did not
object to the use of these two reservoirs until July 2, 1992,
when she lost her motion for summary judgment on the
Inland Lakes before Master Olpin. The sixty-year history of
the use of the Guernsey and Glendo reservoirs for tempo-
rary storage of natural flows for the Inland Lakes storage
account and a review of the original proceedings support
Master Olpin’s recommendation. See supra p. 7-17.

The affidavits submitted by the United States and the
State of Nebraska provided the Special Master with expert
testimony on the administration and operation of Inland
Lakes from Michael Jess, the Director of the Nebraska
Department of Water Resources, and David G. Wilde, the
North Platte Project Manger for the Bureau of Reclama-
tion. Mr. Jess established that Special Master Doherty’s
recommended diversion of 46,000 acre feet had been incor-
porated into the North Platte Ownership and Natural Flow
Accounting Procedures approved and signed by the Wyo-
ming State Engineer as late as 1984. See [First] Affidavit of
J. Michael Jess at 5 (§4), Nebraska’s Response to Wyo-
ming’s [First] Motion for Summary Judgment (Aug. 22,
1988) (Docket No. 296). Mr. Wilde testified to the opera-
tion of the Inland Lakes, as well as the impacts that would
result from the changes in operation and administration
proposed by Wyoming. See generally First Affidavit of David
G. Wilde at 6-14 (9 15-37), 38-51 (9 73-89) (Aug. 22,
1988) (Docket No. 83). Both were appropriate subjects of
expert testimony. Master Olpin not only found Nebraska’s
and the United States’ the evidence overwhelming in this
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regard, but concluded further that Wyoming had produced
no evidence.

POINT III

THE RECORD ESTABLISHES THAT THE COURT
ADOPTED WYOMING’S EVIDENCE IN 1945 WHICH
SHOWED THAT THE LARAMIE RIVER WOULD
CONTINUE TO CONTRIBUTE TO THE COURT’S
APPORTIONMENT OF 75% OF THE NATURAL
FLOWS IN THE WHALEN/TRI-STATE
REACH TO NEBRASKA

In Special Master Olpin’s introductory comments regard-
ing the Laramie River in his Second Interim Report, he
noted that “[I] ... find that a crisp result eludes me on the
Laramie.” Second Interim Report at 38 (Apr. 9, 1992)
(Docket No. 463). Referring to Master Olpin’s inability to
find a “crisp result,” Wyoming has argued that various
passages which say that the Laramie apportionment was *‘in
no way affected” by the North Platte Decree should provide
the answer that eluded Master Olpin in declining to grant
summary judgment.'*! A party moving for summary judg-

“4'Master Olpin alluded to Master Doherty’s statement in 1944 that
Doherty was left with *some uncertainty as to Nebraska's position
respecting the Wheatland Project and the Laramie River in general....”
Doherty Report at 270-71. Master Doherty’s concern related only to
Nebraska’s treatment of the Wheatland Project. Nebraska's position
respecting flows below Wheatland was always the same, i.e., that the flows
should be apportioned to Nebraska, though Nebraska’s evidence indi-
cated that the Laramie inflows were less dependable than indicated by
Wyoming’s, Colorado’s, and the United States’ evidence. Doherty’s un-
certainty went to the fact that Nebraska had cross-examined Wyoming at
length regarding the post-Laramie Decree development of Wheatland
acreage, suggesting that the inchoate acreage — the late developing and
undeveloped acreage — should not have been afforded Wheatland’s
1883 priority. Nebraska never argued the point, however, because it
contradicted her own position with respect to the Tri-State priority. The
purpose of the cross-examination on Wheatland development was to

(cont'd.)
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ment on issues on which its opponent bears the burden of
persuasion at trial is compelled to show *that there is an
absence of evidence to support the nonmoving party’s
case.” Celotex, 477 U.S. at 325. Wyoming failed to do so.

A. Laramie Inflows Were Included in the
Apportionment

Master Olpin correctly described Wyoming’s reliance on
the passages indicating that the Laramie Decree was ‘“undis-
turbed” as only “facially persuasive language. ...”"*? Sec-
ond Interim Report at 39 (Apr. 9, 1992) (Docket
No. 463). In presenting her evidence of the dependability
of the Laramie inflows in the original proceedings, Wyo-
ming herself argued that the Laramie Decree *“should not
be disturbed,” but that the remaining dependable inflows
from the Laramie to the North Platte should be accounted
in the manner and in the amount proposed by Wyoming’s
expert. Brief of State of Wyoming, Defendant at 142
(Sept. 5, 1942). Wyoming’s position in 1945, including her
evidence and the arguments of counsel, should render

counter Wyoming’s attack on Tri-State’s slow development, as Master
Doherty concluded: *'I gather what Nebraska is really contending for is
consistency of treatment as between Wheatland and Tri-State. ...” Do-
herty Report at 271; see generally id. at 270-271, Record at 1607-09; Brief
of State of Nebraska, Complainant at 152-175 (Jan., 1945).

2Wyoming also relies on the decree in Wyoming v. Coloradoe, 353 U.S.
953 (1957), to which Wyoming and Colorado stipulated, for the proposi-
tion that she has an absolute right to all of the Laramie River after
Colorado’s diversions. Wyoming’s Brief on Exceptions at 23, 66-67
(July 2, 1992). Master Olpin’s response to the argument is the correct
one: -

Even if this 1957 Decree were relevant to interpreting the 1945 and
1922 Decrees, my conclusions would not change. Whatever rights
Nebraska had to Laramie contributions prior to the 1957 Decree
would not have been affected by that new Decree to which she was
not a party.

Second Interim Report at 39 n.58 (Apr. 9, 1992) (Docket No. 463).



71

fanciful Wyoming’s arguments to the contrary today."? It is
also of no small importance that Master Doherty and the
Court found the evidence of available flows as presented by
Wyoming to be the most credible.

Wyoming also sees inordinate significance in the Court’s
comparison in 1945 of the South Platte River and the
Laramie River:

The waters of the South Platte and the Laramie were
previously apportioned — the former between Colo-
rado and Nebraska by compact (44 Stat. 195), the
latter between Colorado and Wyoming by decree. Wyo-
ming v. Colorado,. ... Those apportionments are in no
way affected by the decree in this case.

Wyoming’s Brief on Exceptions at 65 (July 2, 1992) (citing
325 U.S. at 592 n.1). These “plain words,” according to
Wyoming, should have produced a definite answer for
Master Olpin and for the Court.

Wyoming’s argument is another example of her reluc-
tance to examine the record to comprehend the Court’s
understanding of the evidence providing for the North
Platte apportionment in 1945. The purpose of comparing
the South Platte Compact and the Laramie Decree was to
point out that each party wanted to preserve the existing
allocation of flows embodied in those documents. While
Wyoming did not want the acreage allocated in the Laramie
Decree between Colorado and Wyoming to be challenged,
Wyoming did argue that flows were available from the
Laramie below Wheatland to meet mainstem needs of Wyo-

3Basin makes the same half-learned argument, adding some florid
language. Basin’s Brief on Exceptions at 20-26 (July 1, 1992). Recogniz-
ing the weakness of her position, Wyoming made three separate estoppel
arguments in her first motion for summary judgment on the assumption
that Nebraska is entitled to the Laramie waters below Wheatland. See
Wyoming’s First Motion for Summary Judgment at 82-92 (Sept. 11,
1987) (Docket No. 23). Special Master Olpin saw through each of the
estoppel arguments.
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ming and Nebraska, rather than satisfying those needs with
natural flow conveyed from upstream of Whalen. Accord-
ingly, what the Court’s language shows is not an exclusion
of flows from the Laramie, but a reflection that a portion of
the flows was previously apportioned between Colorado and
Wyoming which would not be disturbed by the Court.

Wyoming also argues that there was no ambiguity “in
Special Master Doherty’s exclusion of the Laramie River
from his recommended apportionment.” Id. at 65. Do-
herty’s exclusion, however, was never intended to be a
categorical exclusion. Prefacing his recommended decree,
he said:

With respect to the water of the North Platte River and
its tributaries, except the Laramie River, I recommend
the entry of a decree....

Doherty Report at 177. In his Second Interim Report,
Special Master Olpin noted that the Court ““did not include
this exclusionary language.” Second Interim Report at 49
(Apr. 9, 1992) (Docket No. 463). He further stated that he
was ‘“‘not inclined to inflate the significance of this omission,
[but that] it may be interpreted as a reluctance to accept
that wholesale exclusion.”'** Id.; see generally Nebraska’s
Brief on Exceptions at 18-32 (July 1, 1992). The Court in
1945 was also sensitive to the over-broad ‘“exclusion” be-
cause of its amendment of Doherty’s proposed {6 (V) to
expressly add the inflows of Spring Creek to all of the other
accretions in the Whalen/Tri-State reach reflected in Ta-

1 Acknowledged as the pivotal section of the river, the Whalen/Tri-
State reach was treated differently from the remainder of the basin. The
reason that Master Doherty prefaced his recommended decree with an
“exclusion” of the Laramie was simply to indicate that the Laramie had
been treated differently. It was not examined as part of the drainage
basin in the same way the other tributaries were because the drainage
basin down to Wheatland had been treated in Wyoming v. Colorado. While
the Laramie is the major tributary in the Whalen/Tri-State section, it
was treated no differently than the other tributaries in the reach insofar
as its accretions to the North Platte were concerned.
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ble III. With the Court’s express inclusion of the inadver-
tently omitted Spring Creek flows in the apportionment in
1V, it could not have escaped the Court’s understanding
that the Laramie inflows had already been included in the
fund of water the Court was apportioning 75%/25% in § V
of the Decree. See id. at 27-32.

B. The Allegation that the Court “Failed” to Limit or
Enjoin Future Uses of the Laramie is Insignificant

Wyoming argues that because the Decree contains no
injunction preventing Wyoming from dewatering the Lara-
mie the conclusion must follow that Wyoming may proceed
to dewater it. The purpose of the argument is to prevent
Nebraska from pursuing her petition because of the need to
“modify” the Decree, ie., to manufacture an allegedly
needed injunction against dewatering before Nebraska
could claim something to enforce. Substantively, the argu-
ment is not only baseless, but counterproductive.

Pursuing her enforcement/modification argument, Wyo-
ming urges that no injunction appears in the Decree
preventing Wyoming from dewatering the Laramie at its
mouth; therefore, Nebraska has no provision in the Decree
to enforce and Wyoming is thus free to dewater the river.!*
If Wyoming’s argument is cogent with respect to the Lara-
mie accretions, it is equally cogent with respect to all of the
other accretions in the Whalen/Tri-State reach, the deple-
tion of which was also not enjoined. It follows that the only
“accretions” in Whalen/Tri-State reach that Master Do-
herty and the Court could have apportioned, absent a
“modification” of the Decree, was the precipitation that
falls on the streambed of the mainstem of the North Platte
River between May 1 and September 30. Arguably, the

43Stated directly, Wyoming is arguing that she may clip Column 2
from Table III contained in Doherty’s report and adopted by the Court,
i.e., delete the Laramie accretions to the apportionment fund in the
Whalen/Tri-State reach.
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Court’s express addition of 2,855 acre feet would still be
viable, though if the Whalen/Tri-State accretions in Ta-
ble III had never been intended to have been apportioned,
the Court would have had nothing to have added the 2,855
acre feet to.

C. That Master Doherty and the Court Rejected
Wyoming’s Method of Apportionment Does Not
Reflect a Rejection of the Facts Found

Wyoming has argued that her evidence of the continuing
contribution of the Laramie inflows to the North Platte was
put in the record only in relation to her mass allocation
theory. Wyoming’s Second Motion for Summary Judgment
at 19-20 (Feb. 22, 1991) (Docket No. 294); Second In-
terim Report at 54-55 (Apr. 9, 1992) (Docket No. 463).
This evidence, according to Wyoming, had no independent,
technical or hydrologic credibility once removed from the
context of legal argument. Accordingly, when Master Do-
herty rejected her mass allocation theory, her evidence
must have died on the vine.'*

There are two problems .with Wyoming’s modern-day
argument. First, Wyoming cannot be heard in 1992 to
assert that Master Doherty’s findings of fact as to the
dependable, apportionable supply of natural flow were not
supported by substantial evidence and therefore should be
set aside or ignored. Those findings were made in the 1945
proceeding and Wyoming did not then take exception.
Findings of the Special Master once adopted are considered
findings of the Court and will not be set aside unless clearly
erroneous — certainly not at this late date. Wyoming can-
not be heard in 1992 to impeach her own evidence.

“®Master Doherty and the Court rejected not only Wyoming’s appor-
tionment theory, but Nebraska’s and the United States’ theories as well,
along with Colorado’s motion to dismiss. Applying Wyoming’s logic, all
of the hydrologic evidence was rendered nugatory.
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Wyoming has also tried to explain that her mass alloca-
tion proposal “would have had a fixed obligation to Ne-
braska but no fixed source from which she had to fill that
obligation — the overall supply in the basin would be a
single ‘fund.’” See Second Interim Report at 54 (Apr. 9,
1992) (Docket No. 463). According to Wyoming, this
would have left her free “to completely dry up the Laramie
but, if she did so, she would have to meet the delivery
obligation [that would have obtained had the mass alloca-
tion proposal prevailed] at the state line by restricting uses
of the North Platte above Whalen.” Wyoming’s Second
Motion for Summary Judgment at 20 (Feb. 22, 1991)
(Docket No. 294).

Wyoming fails to mention that Master Doherty debunked
this argument in 1944. Describing Wyoming’s mass alloca-
tion plan, Doherty stated:

There was a suggestion that shortages be prorated.
How this could be done is not clear. The limitation and
distribution being on a seasonal basis, shortages could
be determined only at each season’s end — too late for
proration.

Doherty Report at 116-17. Master Doherty also concluded
that Wyoming’s plan for a single “fund” was “predicated on
the theory that there is sufficient water for all, and hence no
necessity for segregation.” Id. Doherty rejected the view
that the water supply was adequate based on Wyoming’s
own evidence. Se¢e Wyoming Exhibit Nos. 148 and 173,
Nebraska’s Appendices at A-334, A-207-20 (Mar. 1, 1991)
(Docket No. 296); see also Engineers’ Stipulation. The
Court held that “the inadequacy of the supply is too clear to
permit adoption of Wyoming’s formula.” 325 U.S. at 642.

D. Special Master Olpin’s Recommended Remedies
Regarding the Laramie Inflows are Appropriate
and Correct

After his analysis of the original proceedings, Special
Master Olpin determined that Nebraska was given an enti-
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tlement to the Laramie River by Master Doherty and the
Court in 1945. Second Interim Report at 59 (Apr. 9, 1992)
(Docket No. 463). He concluded that the “continued con-
tribution [of the inflows] to the North Platte was as-
sumed,” and that ‘“that assumption has governed the
administration of the North Platte Decree from its entry
until the onset of this litigation.” Id. at 60. As a conse-
quence, Master Olpin recommends the amendment of
€ XIII to add a subsection explicitly recognizing the results
reached by Master Doherty and the Court in 1945. Para-
graph XIII(g) would read:

Any of the parties may apply at the foot of this
decree for its amendment or for further relief....
Matters with reference to which further relief may
hereafter be sought shall include, but shall not be
limited to the following:

(g) The question of the effect upon the rights of
Nebraska or the United States of future water
rights administration by Wyoming of the Laramie
River that interferes with or threatens to interfere
with the flow releases and other obligations of the
parties to that certain Agreement of Settlement
and Compromise dated December 4, 1978, in Ne-
braska v. Basin Electric Cooperative, No. 78-1775 (D.
Neb. 1978).

Id. at 110; 325 U.S. at 671. Master Olpin also recommends
that he proceed pursuant to Nebraska’s petition to hold a
status conference to determine whether ‘“the operation of
Corn Creek [will] disturb the delicate balance of the North
Platte River and thereby cause injury to Nebraska’s appor-
tionment under the Decree.” Second Interim Report at 71
(Apr. 9, 1992) (Docket No. 463).
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1. Paragraph XIII(g)

Characterizing the proposed remedy as an invitation ‘“to
determine whether an apportionment or reapportionment
of the Laramie River is warranted as a matter of equity,”
Wyoming argues that “the Settlement Agreement [resolv-
ing the 1978 Grayrocks litigation] does not supersede Wyo-
ming law.” Wyoming’s Brief on Exceptions at 23, 71
(July 2, 1992). Wyoming’s argument, however, misses the
import of Master Olpin’s recommendation.

In concluding that Nebraska has an entitlement to the
Laramie inflows and that the recognition of that ‘assumed’
right has been made clear by the parties’ administration of
the Decree since 1945, Master Olpin correctly construed
the original proceedings as having provided Nebraska with
75% of all of the Laramie inflows to the North Platte.
Recognizing that Nebraska agrees that “Grayrocks will not
harm her if operated in accordance with the 1978 Settle-
ment Agreement,” and that “Basin agrees with Wyoming
that Wyoming has so far not interfered in the operation [of
Grayrocks, including prescribed releases] pursuant to the
1978 Settlement Agreement,” Master Olpin’s recommenda-
tion addressed Nebraska’s right to continued reliance of the
Laramie inflows to the extent the Settlement Agreement
does so. Second Interim Report at 66 (Apr. 9, 1992)
(Docket No. 463). This is not a new apportionment or
reapportionment, but rather an informed and smart way of
resolving the matter.

2. Corn Creek Status Conference

Wyoming describes Master Olpin’s proposal to proceed
with a status conference on Corn Creek’s depletions in
terms of the untethered theory that the conference is
“designed to consider whether in equity an apportionment
or reapportionment of the Laramie is warranted.” Wyo-
ming’s Brief on Exceptions at 73 (July 2, 1992). Nebraska’s
petition alleges threatened depletions of both the Laramie
inflows and the mainstem North Platte if the Corn Creek
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Project were to be built. The Project would deplete Lara-
mie and North Platte flows far beyond the amount men-
tioned in the Settlement Agreement.'*’

In conclusion, Nebraska disagrees with Master Olpin
regarding the Laramie River only to the extent that he did
not recognize more than the ‘assumption’ of a continuing
right to the Laramie inflows. Master Olpin, however,
viewed Nebraska’s earlier arguments as seeking an *‘im-
plicit” apportionment of the Laramie inflows. Accordingly,
he proceeded with caution. Nebraska believes that the
record demonstrates the express apportionment of the Lar-
amie inflows beyond doubt. We therefore urge that the
Court adopt Special Master Olpin’s recommendations with
respect to the Laramie River, with the further recognition
that the Laramie inflows were directly apportioned in §V
of the Decree.

POINT IV

THE RECORD DEMONSTRATES THAT
GENUINE ISSUES OF MATERIAL FACT
EXIST REGARDING INJURY TO
NEBRASKA’S APPORTIONMENT RESULTING
FROM THE PROPOSED CONSTRUCTION
OF THE DEER CREEK PROJECT

Wyoming argues that she should summarily be allowed to
build a multi-purpose storage project on Deer Creek, a
tributary to the North Platte River between Pathfinder
Reservoir and Guernsey Reservoir, because: 1) The affida-

4"Wyoming tried previously to eliminate the effects of the Corn Creek
Project on the theory that it would likely never be developed and thus
posed no imminent threat. When the principal proponent of the Project,
former Governor Stanley Hathaway, however, caught up with his “old
friend,” Counsel of Record for Wyoming, the Corn Creek Project came
to life again. See Second Interim Report at 70 (Apr. 9, 1992) (Docket
No. 463).
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vits incorporated in her motion for summary judgment and
in Nebraska's responses reveal that Nebraska has failed to
set forth “clear and convincing evidence [of] a serious and
imminent threat to [her] apportionment for uses diverting
at or above Tri-State Dam;”"*® 2) § X “exempts” municipal
uses from review under the Decree; and 3) certain allegedly
“undisputed facts” warrant judgment without trial. See gen-
erally Wyoming’s Brief on Exceptions at 38-50 (July 2,
1992). Wyoming has distorted the little evidence she dis-
cusses and has failed to discuss the evidence presented in
the counter-affidavits which demonstrates the existence of
genuine issues of material fact, i.e,, the evidence which
Special Master Olpin has evaluated.

A. Wyoming’s First Motion for Summary Judgment

After stating in her first motion for summary judgment in
1987 that the storage of natural flows in the proposed Deer
Creck Reservoir would “unlikely . . . conflict with the water
supply for the Nebraska canals specified in the Decree,”
Wyoming argued:

The Decree places specific restrictions on the diver-
sion, storage and use of water in each of the three
states. None of those restrictions applies to Wyoming’s
use of water from the tributaries entering the North
Platte River below Pathfinder Reservoir. Wyoming’s
use of water from those tributaries cannot, as a matter
of law, violate the Decree.

Wyoming’s First Motion for Summary Judgment at 77, 92
(Sept. 11, 1987) (Docket No. 23) (emphasis added).

48The Court should note Wyoming’s limitation of potential injury to
one area, viz., the 43-mile Whalen/Tri-State reach. Wyoming has not
discussed the proven injury to Nebraska’s storage interests above
Whalen, to the apportionment for the use by the Inland Lakes below Tri-
State, or to the potential impact on return flows which formed a basis of
the apportionment. See supra p. 23-29; infra p. 90-95.
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Despite the specific provision which provides that the
effect of tributary storage should be examined if an immi-
nent threat is raised, Wyoming argues that Nebraska may
not avail herself of § XIII(c) because the Court must first
reach a conclusion before a § XIII(c) examination. Catch-
22.

Following this argument, Wyoming stated that “[t]here
is no dispute that ... Deer Creek Reservoir will result in
certain depletions to the flow of the North Platte River,”
referring to 3(c) of her answer. Id. at 90. Wyoming
further stated that “[t]he precise amount and timing of
depletions [caused by the Project]” are not stated, but that
Nebraska had alleged that they could be as high as 25,000
acre feet annually. Id. at 90-91. Wyoming then argued that:

Even if that fact issue is still in dispute, it is immaterial
to the question of whether Deer Creek Reservoir vio-
lates the Decree. ..

% ok o

Wyoming has a right under the Decree to construct
Deer Creek Reservoir regardless of the precise amount
and timing of its depletions to the North Platte. . ..”'*

Id. at 91.

SWyoming also argued in 1987 that the Decree is the source of its
unlimited right:

The Decree, in effect, apportioned to Colorado and Wyoming the
right to use water from the North Platte and its tributaries for future
ordinary and usual domestic uses without restriction.

Wyoming’s First Motion for Summary Judgment at 96 (Sept. 11, 1987)
(Docket No. 23). In 1992, Wyoming argues the opposite, i.e., the
“Decree is not the source of, but only a limitation on, Wyoming’s
authority to use and permit the use of water of the North Platte River or
its tributaries. . . .” Wyoming’s Brief on Exceptions at 19 (July 2, 1992).
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The principal problem with Wyoming’s argument the
first time around was that the Deer Creek Project is not a
municipal project. The FEIS prepared in relation to the
§ 404 permit states that the non-municipal uses of Deer
Creek would include “irrigation and industrial water sup-
ply, flood control, fish and wildlife resource enhancement
and recreation purposes.” See First Affidavit of Ann S.
Bleed at 18 (§6) (Aug. 22, 1988) (Docket No. 81).

The second factual problem with Wyoming’s first motion
arose out of the depletions that the Deer Creek Project
would cause not just to the canals diverting in the Whalen/
Tri-State reach, which is the only area of potential injury
that Wyoming has related to the Court, but to the injury
above Whalen and to the Inland Lakes. Nebraska’s evidence
showed that Deer Creek Reservoir “frequently [would
store] water despite [more senior] Pathfinder and Ken-
drick ownerships not being filled.” First Affidavit of H. Lee
Becker at 22 (4) (Aug. 22, 1988) (Docket No. 81).
Mr. Becker also testified that the operation of Deer Creek
Reservoir according to Wyoming’s own model would de-
plete the end-of-year or carry over storage for the same two
federal reservoirs serving both Nebraska and Wyoming
lands. Cf. 325 U.S. 666 (§1II). For the period 1951-1983,
Pathfinder storage was reduced an average of 9,000 acre
feet per year and Kendrick storage was reduced an average
of 46,000 acre feet per year. During a period of less precipi-
tation, 1965-1983, Pathfinder was reduced by an average of
9,400 acre feet and Kendrick by 77,000 acre feet annually.

A witness for the United States, David G. Wilde, who was
the Project Manager for the North Platte River Project
Office near Casper, Wyoming, testified at length in regard
to the injury that would be caused by the construction and
operation of the Deer Creek Project to the existing federal
projects serving lands in both Nebraska and Wyoming. See
First Affidavit of David G. Wilde at 33-38 (9964-72),
42-51, (9 79-89) (Aug. 22, 1988) (Docket No. 83). Mr.
Wilde concluded that the federal “projects [would] be
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substantially impacted during a period of extended
drought” if Deer Creek Reservoir were built and not ad-
ministered for all senior downstream water rights. Id. at 51.
If the proposed project were administered as junior to the
storage rights of Glendo, Guernsey, and the Inland Lakes,
the impacts would still be substantial, but “minimized.” Id.
Wyoming discusses none of this evidence in maintaining
that Nebraska has not presented sufficient evidence to war-
rant a trial. Wyoming’s Brief on Exceptions at 38-43 (July 2,
1992).

B. Wyoming’s Second Motion for Summary Judgment

In her second motion for summary judgment, Wyoming
tried to circumvent the genuine issues of material fact by
ignoring the potential depletions she admitted in her first
motion for summary judgment by arguing more strenuously
that the evaluation of potential injury must be limited to the
Whalen/Tri-State reach. On her exceptions to Master
Olpin’s report, Wyoming takes the same tack:

In support of her second motion for summary judg-
ment, Wyoming pointed out that none of the affidavits
by Nebraska’s and the United States’ experts had
demonstrated any material injury by Deer Creek Reser-
voir to Nebraska’s apportionment under the Decree —
to the supply for Nebraska lands irrigated by diversions
between Whalen and Tri-State Dam.

Id. at 40. Wyoming then emphasizes that in Mr. Becker’s
affidavit of April 25, 1991, it was stated that the proposed
project Deer Creek “‘could limit diversions in the Whalen to
Tri-State reach in a series of dry years.” Id. at 41 (emphasis
Wyoming’s). Wyoming tries to persuade the Court that
Master Olpin relied solely on this statement to find sufh-
cient evidence to conclude that Nebraska met her burden of
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proof.!*® Because of the use of the word “could,” Wyoming
characterizes Mr. Becker’s testimony as “mere speculation
of some possible impact on the diversions in the Guernsey
to Tri-State section.” Id. at 42.

Letting out more slack, Wyoming mixes and matches
affidavit testimony relating to two different computer pro-
grams. Special Master Olpin was not fooled by Wyoming’s
attempt to ignore significant issues of material fact
presented by the affidavits relating to injury caused by the
proposed Deer Creek Project, including injury in the
Whalen/Tri-State reach. Second Interim Report at 74-77
(Apr. 9, 1992) (Docket No. 463). He recognized that two
separate computer programs had been discussed, each
showing significant effects in different geographical areas.
See supra p. 20-22. The NPRSM was Wyoming’s computer
program designed to obtain a § 404 permit for the proposed
Deer Creek Project by minimizing depletions on flows be-
low the Tri-State Dam, thereby avoiding an adverse deci-
sion under the ESA. Fourth Affidavit of H. Lee Becker at
8-9, (12) (Apr. 25, 1991) (Docket No. 335)

Realizing the need to show the least amount of depletions
in flows past Tri-State Dam in order to meet FWS criteria,
Wyoming backed into its computer program by using simu-
lated output as an input parameter. In order to reduce
depletions below Tri-State Dam to avoid a jeopardy opinion
under the ESA, Wyoming’s program pushed the significant
depletions of Deer Creek upstream to the federal storage
reservoirs. Under the NPRSM, the end-of-year carryover
storage for both the Pathfinder and Kendrick ownerships

1%Wyoming fails to bring to the Court’s attention Mr. Becker’s conclu-
sion during the debate over Wyoming’s first motion for summary judg-
ment: “[ T ]he operation of Deer Creek Reservoir will reduce the end of
year {carryover) storage for both the Pathfinder and Kendrick owner-
ships. . ..” First Affidavit of H. Lee Becker at 22 (715 & 6) (Aug. 22,
1988) (Docket No. 81) (emphasis added). Mr. Becker’s testimony was
fully supported by Mr. Wilde’s testimony.
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were reduced by as much as 9,400 acre feet and 77,000 acre
feet annually. First Affidavit of H. Lee Becker at 22 (9 5)
(Aug. 22, 1988) (Docket No. 81); First Afhdavit of David
G. Wilde at 4346 (Aug. 22, 1988) (Docket No. 83). In
short, the NPRSM reduced depletions at and below Tri-
State Dam at the expense of significant depletions on up-
stream federal storage reservoirs. Neither the Corps of
Engineers nor the FWS was concerned with Deer Creek’s
effects on the federal storage reservoirs. Therefore, the
large depletions in upstream reservoir storage were of no
significance to Wyoming in obtaining its § 404 permit. In
the administrative forum, Wyoming deliberately diminished
the impacts measured at Tri-State Dam, while ignoring
depletions on upstream federal storage reservoirs.

The Deer Creek issue is now in a judicial forum in which
the Court must assess how the Deer Creek Project would
affect the interests of Nebraska and the United States. In
conjunction with the present litigation — and quite aside
from the contrived results of the NPRSM — Nebraska de-
veloped a computer program which simulates the actual
operation and administration of the North Platte River and
the facilities located thereon. Third Affidavit of H. Lee
Becker at 40-47, (]91-10) (Mar. 1, 1991) (Docket
No. 296); see also Fourth Affidavit of H. Lee Becker at 9
(93) (Apr. 25, 1991) (Docket No. 335). The Deer Creek
Project was evaluated using this simulation model. The
resulting depletions on the upstream federal storage reser-
voirs are much less, while there are much greater impacts
on flows below the Tri-State Dam. Id.

The NPRSM is the computer program of record upon
which the proposed Deer Creek Project must be operated.
Wyoming has obtained state and federal permits based
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upon the representations produced by the program, and the
Deer Creek Project must be evaluated accordingly.!®! Neb-
raska’s program relating to the proposed Deer Creek Pro-
ject has utility in assessing the NPRSM and the actual
operation of the proposed project without contrived param-
eters. Through the NPRSM, Wyoming deliberately chose to
transfer the depletions of the proposed Deer Creek Project
to the federal reservoirs to avoid jeopardizing the critical
habitat of threatened and endangered species. Wyoming
cannot now advocate the use of Nebraska’s computer pro-
gram to counter Nebraska’s claim of injury to upstream
storage. Special Master Olpin concluded, as did Mr. Becker,
“that ‘the impacts can be transferred from one location to
another, but they cannot be obliterated.” ”” Second Interim
Report at 77 (Apr. 9, 1992) (Docket No. 463) (quoting
Mr. Becker’s affidavit of April 25, 1991).

Even confining injury to the Whalen/Tri-State reach, the
affidavits of H. Lee Becker and David G. Wilde present
genuine issues of material fact regarding significant deple-
tions caused by the proposed Deer Creek Reservoir. Special
Master Olpin made a determination in this regard with
respect to Wyoming’s first motion for summary judgment.
Nothing has changed the presence of the issue for trial.
Master Olpin concluded that Nebraska met her burden of
demonstrating genuine issues of material fact simply on the

BlIn issuing the § 404 permit, the United States was aware that
Wyoming could attempt to change Deer Creek’s operation once the
permit was issued. In response, the United States stated in the Record of
Decision that “should the project be operated in a manner different than
that provided by the Applicant and described in the EIS, the impacts as
described in the EIS would need to be reevaluated.” Record of Decision,
Deer Creek Dam and Reservoir at 20. The Record of Decision states that
the U.S. Army Corps of Engineers would have the discretion to reevalu-
ate the project at any time. To avoid reevaluation, the Project must be
operated pursuant to the NPRSM. If there were a reevaluation under
§ 404 due to increased depletions at and below Tri-State Dam, a jeopardy
opinion would likely be rendered.



86

basis of the depletions to carryover storage in the federal
projects, “‘even [on] the most stringent civil standard. . .. in
contradicting the moving party’s factual claims.” Id. at 13.

C. Paragraphs X and XIII(c)

Nebraska has explained her view of Master Olpin’s mis-
reading of X and XIII(c) in her Brief in Support of
Exceptions. See Nebraska’s Brief on Exceptions at 32-54
(July 1, 1992). That explanation will not be repeated here.
In her exceptions to the Special Master, however, Wyoming
notes that § X states that “[t]his decree shall not affect or
restrict’” municipal uses, arguing:

*This Decree’ plainly means the whole Decree, includ-
ing Paragraph XIII(c). Therefore, an action under the
retained jurisdiction of Paragraph XIII(c) to consider
the effect of the construction of storage capacity on
tributaries between Pathfinder and Guernsey Reser-
voirs cannot affect or restrict municipal uses.

Wyoming’s Brief on Exceptions at 44 (July 2, 1992).

In making the argument, however, Wyoming creates
anomalies she cannot explain away. First, if “this decree”
means the whole Decree, § X must supercede § XII(a),
which provides that ““[t]his decree shall not affect ... [t]he
relative rights of water users within any one of the States,”
i.e., priority of appropriation. It follows that the Deer Creek
Project could not be built because its municipal purpose is
to overcome priority of appropriation as between the City
of Casper and downstream senior irrigators and industrial
users.

Second, if Wyoming is correct that *“[t]his decree plainly
means the whole Decree,” § X would create not only an
exemption from § XIII(c), but also § XIII(f). Accord-
ingly, the Decree could never be modified under the
Court’s retention of jurisdiction no matter what municipal
depletions would result from changed conditions. In other
words, a city the size of Denver could develop anywhere in



87

the North Platte system in Colorado or Wyoming notwith-
standing the obvious subversion of the irrigation apportion-
ment that would result.!®?

Finally, one of Wyoming’s principal theses which ostensi-
bly explains what “led [Master Olpin] to recommend the
wrong result,” is that the Decree does not grant any affirma-
tive rights, but simply places limits on Wyoming’s authority
to use North Platte waters. Id. at 19. However, this is the
opposite of Wyoming’s assertion that § X cuts through
qXII(a), XIII(c), YXIII(f) and thus affirmatively
grants municipalities rights that supersede Wyoming law.

D. Wyoming’s “Undisputed” Facts

Wyoming summarizes her arguments regarding Deer
Creek by describing two undisputed facts which *“establish
that the proposed municipal uses of Deer Creek Reservoir
are ordinary and within the plain meaning of Paragraph X
and no trial is necessary.”!®® Id. at 47. These alleged undis-
puted facts are:

1) The proposed Deer Creek Reservoir will supply
water to the City of Casper, Wyoming and other
smaller municipalities along the North Platte River in
Wyoming. [Citations omitted].

152In the original litigation, the parties fought over less than 3,000 acre
feet of water. 325 U.S. at 648. It defies common sense to argue that the
parties agreed to give municipal uses a carte blanche to gut the irrigation
season apportionment, including the construction of a new 66,000 acre
feet reservoir which would impound twenty-two times the amount of the
disputed Spring Creek flows.

133This plain meaning is the one which inverts the subject and object of
the sentence and simultaneously changes the predicate from the negative
to the positive.
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2) The types of uses supplied by Casper and the other
Wyoming municipalities to be served by Deer Creek
are like those supplied by Nebraska municipalities in
the North Platte Basin. [Citations omitted].

Id. at 46-47. Again, however, with respect to the former
“fact,” Wyoming neglects to explain that the Deer Creek
Project was planned and permitted as a multi-purpose pro-
Jject which must be operated as represented to the Corps of
Engineers in the § 404 permitting process and according to
her state permits. See supra p. 18-23. With respect to the
later “fact,” Wyoming seeks to avoid an evaluation of the
project under § XIII(c).

Quite aside from the genuine issues of material fact
relating to the proposed project’s adverse effects on Ne-
braska’s apportionment from the upstream reservoirs to the
Inland Lakes, there are genuine issues of disputed fact
regarding the project’s relation, if any, to § X. The asser-
tion that “Nebraska concedes that ordinary and usual mu-
nicipal use is within Wyoming’s apportionment under the
Decree,” was pulled out of the air in relation to these
exceptions. Wyoming’s Brief on Exceptions at 44 (July 2,
1992). Nebraska has never made such a concession.!** Ne-

Wyoming is referring to an argument made by Nebraska when
Nebraska was laboring under the illusion that 9 X could be construed as
creating “‘a municipal exemption,” i.e., an affirmative grant of municipal
water rights, based on a misreading of the plain language of the sentence.
Nebraska had argued that if there were a municipal exemption, giving
Casper and other municipalities rights above Wyoming law, § X would
immunize Casper from calls by senior irrigators and industrial uses
intrastate. Accordingly, under Hinderlider v. La Plata River & Cherry Creek
Ditch Co., 304 U.S. 92 (1938), which stands for the proposition that an
apportionment is paramount to state law, the Deer Creek Project would
have been absolutely unnecessary because Casper could continue divert-
ing out-of-priority. The earlier argument, however, has no application to
Nebraska's understanding of ] X as explained to Master Olpin and to the
Court.
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braska firmly believes that the plain reading of § X, which
provides that “[t]his decree shall not affect or restrict”
municipal uses, must not invert the subject and object of the
sentence and simultaneously change its predicate from the
negative to the positive.

Finally, Wyoming contends that Master Olpin erred by
indicating that trial should be held on issues of fact such as
the ‘“economic feasibility of Deer Creek Reservoir, the
efficiency of Deer Creek Reservoir and policy decisions
about alternatives to Deer Creek Reservoir....” Id. at 21.
Wyoming argues that these issues are “inappropriate for
judicial resolution.” Id.

Special Master Olpin has no intention of holding trial on
Wyoming’s “policy decisions,” which he has told Wyoming
before. Second Interim Report at 85 (Apr. 9, 1992)
(Docket No. 463); see also Transcript of Proceedings
(June 7-8, 1991). Because the proposed Deer Creek Pro-
ject, however, would be located on a tributary entering the
North Platte River between Guernsey Reservoir and
Whalen Dam, the project must be considered pursuant to
§ XIII(c). The Court was aware that new tributary storage
in this reach could upset apportioned water uses, and the
Court expressly retained jurisdiction to examine the effects
of proposed projects.

Also, water supply alternatives vary in efficiency. Some
projects ‘‘give more water bang for the buck.” Transcript of
Proceedings (June 7-8, 1991). If an alternative can be
pursued that is less detrimental to a contiguous state’s
apportionment, that alternative should be considered under
Colorado v. New Mexico, 459 U.S. 176 (1982).
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POINT V

NEBRASKA IS ENTITLED TO 75% OF THE NATU-
RAL FLOW IN THE WHALEN TO TRI-STATE
REACH WITH THE RIGHT TO ADMINISTER HER
EQUITABLE APPORTIONMENT AMONG HER
CANALS ACCORDING TO NEBRASKA STATE LAW

In her brief in support of her exceptions, Wyoming has
explained that:

[Her] first motion for summary judgment sought to
simplify the case and narrow the issues for trial by
confirmation that Nebraska’s apportionment under the
Decree is ‘limited to the water supplies for Nebraska
lands irrigated by the canals identified in the Decree
that divert at or upstream of Tri-State Dam. ...’

Wyoming’s Brief on Exceptions at 11-12 (July 2, 1992).
During discovery following Master Olpin’s denial of Wyo-
ming’s first motion, Wyoming maintained that:

It became apparent [to her] that Nebraska was claim-
ing under her present petition that the Decree entitles
her to the continuation of historical return flows and
historical direct flow past Tri-State Dam even though it is
undisputed that those flows were surplus to the requirements
of the canals in the Guernsey to Tri-State section.

Id. at 12 (emphasis added). Wyoming explained that as a
consequence:

[She] then sought summary judgment on Nebraska’s
claims that Wyoming is violating or threatening to
violate the Decree ‘to the extent they are based on
(1) alleged reduction of direct flow passing Tri-State
or (2) alleged reduction of return flow from diversions
in excess of the water requirements of the North Platte
Project canals and the Nebraska State Line Canals.’

Id. at 13. Wyoming then took “exception to the Special
Master’s refusal ... to recommend summary judgment de-
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nying Nebraska’s claims of violation of the Decree to the
extent such claims are based on allegations of injury to uses
diverting below Tri-State Dam.” Id. at 14 (emphasis added).

Ostensibly, three issues were raised before Master Olpin:
1) whether the case should be “simplified” and the issues
“narrowed;” 2) whether Nebraska is claiming or “demand-
ing” that flows pass Tri-State Dam; and 3) whether the
Decree places limitations or caps or individual Nebraska
canals diverting at or above Tri-State.!>® With respect to the
first issue, Wyoming has not explained to the Court the
ulterior reality of her motion. The second issue is simply
not an issue. Special Master Olpin’s recommended granting
of summary judgment on the third issue is supported un-
equivocally by three aspects of the original proceedings:
1) Special Master Doherty’s determination that his findings
regarding ‘“‘requirements” were not to be construed as
limitations on individual canals; 2) the equitable apportion-
ment adopted by the Court as set forth in § V of the Decree
granted to each state the right to allocate her share of the
natural flow; and 3) the fact that IV was a restriction on
upstream reservoir storage, not canal diversions.

A. Wyoming’s Alleged Effort to Simplify the Case is an
Attempt to Retain Water in Upstream Storage for
Use in Wyoming

In the Court’s first decision in Colorado v. New Mexico, 459
U.S. 176 (1982), it was stated that ‘“wasteful or inefficient
uses will not be protected,” suggesting strongly that the

15Nebraska and Wyoming filed cross-motions for summary judgment
on whether the Decree placed absolute ceilings on diversions and irri-
gated acreages for individual Nebraska canals in the Whalen/Tri-State
reach. Nebraska's Motion for Partial Summary Judgment and Brief in
Support of Motion at 5-7, 61-68, 115-41 (Mar. 1, 1991) (Docket
No. 296); Wyoming’s Second Motion for Summary Judgment at 3-5
(Docket No. 294). Master Olpin granted Nebraska’s motion in this
regard.
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Court might impose stricter standards of conservation in
interstate water disputes than might be imposed under state
law. Id. at 184. The Court also stated that *“equitable
apportionment [has been invoked] not only to require the
reasonably efficient use of water, but also to impose on
States an affirmative duty to take reasonable steps to con-
serve and augment the water supply of an interstate
stream.” Id. at 185.

As noted above, the Tri-State issues arose out of Wyo-
ming’s counterclaim, which focuses on the concept that
“beneficial use is ‘the basis, the measure and the limit of the
right to use water.” ”” Wyoming’s Brief on Exceptions at 37
(July 2, 1992). Pursuing this principle in terms of modern-
day farm management and irrigation practices, Wyoming is
in the process of assembling evidence to try to prove that
Nebraska irrigation districts — the Pathfinder Irrigation
District, for example, — are inefficient and wasteful.'*® Pur-
suant to Colorado v. New Mexico, Wyoming’s object is to show
that water diverted above Tri-State need not be diverted
and thus can be stored in Wyoming reservoirs because the
total diversions are allegedly *“in excess of the water re-
quirements. ...” Id. at 13.

Wyoming, however, faces an unmanageable legal prob-
lem in the form of a predicate to the equitable apportion-
ment in Nebraska v. Wyoming. The denial of a direct
apportionment to the lands below Tri-State Dam and west
of Bridgeport was predicated on their continued use of
return flows during the irrigation season which constituted
the available “local supplies.” See supra p. 23-29. Increasing
“efficiencies” in the districts served by the canals in the
Whalen/Tri-State reach necessarily causes a corresponding
decrease in return flow upon which the downstream users
have relied since the inception of the North Platte Project

6Nebraska’s evidence will establish that such districts are neither
inefficient nor wasteful.
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some 80 years ago. Such a reduction would also effectively
cause a reapportionment. A single example can illustrate
the point.

In Table II of Master Doherty’s report, he describes the
estimated requirements for the canals diverting in the
Whalen/Tri-State reach, including the Interstate Canal.
The Interstate Canal delivers water directly to the Path-
finder Irrigation District, the largest district within the
North Platte Project (98,000 acres). The Tri-State Canal,
further downstream, serves not only the Farmers Irrigation
District (52,300 acres), but also the Northport Irrigation
District, which is a part of the North Platte Project (13,000
acres). As is shown in the Appendix at A-2, the acreage
under PID is situated to the north of the river between the
Interstate Canal and the Tri-State Canal, above the lands of
Northport Irrigation District, which also lie further to the
east (cross hatched). Additionally, the Interstate Canal is a
“highline” canal, situated above the uppermost irrigable
acreage. The Tri-State Canal is lower in elevation, deliver-
ing water first to the Farmers’ Irrigation District in the area
of Scottsbluff and then to the Northport Irrigation
District.'% '

In Table II of Doherty’s report, he estimated the
Northport District’s requirement to be 54,600 acre feet
annually. He made the following notation, however:

The full Tri-State requirement for 52,300 acres at 3.5
acre feet per acre is 183,050 acre feet, but this canal
has in the past intercepted and utilized certain flows
below the Tri-State Dam, which averaged yearly dur-
ing the 1931-1940 period 35,500 acre feet (W-149).
Deducting this from 183,050 leaves 147,750 (called

1%7The initial engineering design of the North Platte Project contem-
plated extending the 120 Interstate Canal to serve the Northport Irriga-
tion District. It was subsequently determined that it would be more
efficient to extend the 80 mile Tri-State Canal to serve the NID lands.
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148,000) shown above as the Tri-State requirement on
water from Wyoming. These interceptions will presum-
ably in the future go to the Northport Irrigation Dis-
trict under the decision of United States v. Tilley, 124 F.
(2d) 850. They are charged here against Tri-State to
correspond with some requirement and historical sup-
ply tables to follow. Later in priority and apportion-
ment studies they will be charged to the Northport.

Doherty’s Report at 59 n.2 (emphasis added). In United
States v. Tilley, 124 F. 2d 850 (8th Cir. 1942), the Eighth
Circuit held that certain return flows from North Platte
Project lands could be utilized as a matter of right by the
Northport District. Ibid at 862.

In Table XVII of Master Doherty’s report, reference was
made to the canal priorities and requirements. Master Do-
herty again qualified the annual value estimated for the
Tri-State Canal:

The value for Tri-State assumes that the historical
interceptions (35,500 acre feet annually) by this canal
below the state line will in the future be delivered to
the Northport. District, in compliance with the decree
in U.S. v. Tilley, 124 F. (2d) 850.

Doherty Report at 87 n.1. Master Doherty also noted that
the North Platte District “supplies a total of 13,000 acres,
but 8,452 acres will be supplied in the future by interception
below [the] state line,” i.e., by return flows below Tri-State
Dam. Id. at n.3.

The lands in the Northport Irrigation District constituted
a part of the equities used to derive the 75%/25% division
of the apportionment fund in the Whalen/Tri-State reach.
As a clear predicate of the apportionment and because of
limitations in the capacity of the Tri-State Canal, the vast
majority of the Northport Irrigation District lands can only
be supplied by waters intercepted below Tri-State Dam.
These are part of ““the return flows approximating historic
averages” from the “inefficient” and “wasteful” canals that
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Wyoming, Colorado, and Basin so obstreperously maintain
that Nebraska has no right to. While Nebraska does not
claim that these flows were apportioned for direct applica-
tion to beneficial use in the Whalen/Tri-State reach, Ne-
braska insists that users of return flows are among the
group of users that Nebraska is not only entitled to protect
but is obligated to protect under the Decree. These users,
like the 8,452 acres in the Northport District served by
return flows, have no other adequate source of water and
would be forced to cease irrigating if return flows were
curtailed.

The advisory opinion that Wyoming seeks in the guise of
summary judgment to ‘“‘simplify the case” and “to narrow
the issues” is designed to prevent Nebraska from proving
injury to second and subsequent users of return flows at
trial. For instance, Wyoming is aware that proof of injury to
downstream users would preclude forcing increases in “effi-
ciency” on Pathfinder Irrigation District because PID’s
level of efficiency in 1945 is the foundation of Northport’s
ability to survive. In other words, what Wyoming is seeking
in reality is an increased apportionment of her own at the
expense of Nebraska equities which were accounted in the
apportionment and which continue to rely on return flows
from North Platte waters which are not diverted for direct
use at or above Tri-State Dam.

B. Nebraska has Neither “Demanded” Nor Claimed
Continuing Flows Passing Tri-State Dam

Wyoming contends that it has become “apparent” that
Nebraska is claiming direct flows passing Tri-State Dam.
Wyoming’s Brief in Exceptions at 12 (July 2, 1992). What is
‘“apparent” to Wyoming is neither expressed in Nebraska’s
petition nor claimed by Nebraska. See generally Nebraska’s
Petition (Oct. 6, 1986) (Docket No. 1). Nebraska is not
seeking an enlargement of her apportionment. While the
continuation of significant direct flows passing Tri-State
Dam was a basis upon which the equitable apportionment
was determined, an examination of Nebraska’s petition
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shows that no claim is made in this regard.'®® See supra
p. 23-29; see also 325 U.S. at 607, 655; Doherty Report at
95-96, 158. Wyoming, Colorado and Basin all appear to
forget what Nebraska has stated repeatedly, i.e., that “Ne-
braska does not claim direct flow past Tri-State Dam as part
of [her] apportionment and has never demanded such ...
flow during the irrigation season.” See Nebraska’s Response
to Wyoming’s and Colorado’s Motions for Summary Judg-
ment and to Basin Electric’s Memorandum in Support
Thereof at 42 (Apr. 25, 1991) (Docket No. 335).

C. “Requirements” are not “Limitations”

Based on a thorough review of the record, Master Olpin
found that the “Decree does not impose absolute ceilings
for Nebraska’s diversions in the Whalen to Tri-State section
on a canal-by-canal basis.” Second Interim Report at 92
(Apr. 9, 1992) (Docket No. 463). In her brief on excep-
tions, Wyoming continues to maintain that in the original
litigation, “‘the water requirements of the specific irrigation
canals diverting in the Guernsey Dam to Tri-State Dam
section of the river were litigated and determined as the
measure and the limit of Nebraska’s right to demand water
from Wyoming.” Wyoming’s Brief on Exceptions at 20
(July 2, 1992). Completely unsupported by the record,
Wyoming seeks new restrictions on Nebraska’s apportion-
ment which are not contained in the Decree. The facts are
undisputed that Nebraska’s apportionment in the Whalen/
Tri-State reach of the river is 75% of the natural flows, with
the discretion to allocate that share among her canals
pursuant to Nebraska law. See supra p. 29-31.

18The Tri-State Diversion Dam was recently retrofitted, curtailing a
significant amount of the seepage of natural flow through the Dam, i.e., a
component of the operational waste that Master Doherty took into
account in balancing the equities among the states. In 1989, 10 acre feet
of natural flow passed the Tri-State Dam during the irrigation season.
Second Affidavit of Ann S. Bleed at 28 ({2) (Mar. 1, 1991) (Docket
No. 296).
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When Master Doherty evaluated the Whalen/Tri-State
reach of the North Platte River, he undertook an analysis of
each canal’s water use. Doherty Report at 53-92; 196-253.
The Special Master explained the reason for his analyses of
individual canals:

While a decree in a water suit between States cannot,
generally speaking, deal with individual appropriations
or projects, yet in such a situation as that here
presented the equitable shares of the States cannot well
be arrived at except through an analysis of the require-
ments, priorities, and equities of the individual canals as
well as the water supplies available for the lands served
by them.

Id. at 54. For each canal in the section, Master Doherty
made determinations as to acres actually irrigated and total
diversion requirements in acre feet per year and cubic feet
per second.’® These numbers were called *“requirements”
by Master Doherty, but he explicitly rejected the contention
that these determinations would operate as limitations on
the canals or on the states in administering their equitable
apportionments:

In arriving at the equitable share of each State I have
first determined for that purpose the requirements of the
various canals or districts. Is this to be taken as a
determination of the limits of beneficial use for the
purpose of intra-state administration? If so, those limits
would apply to both storage and natural flow water.

%The Special Master determined the number of acres actually irri-
gated and the water required to irrigate those acres based on a drought
cycle. Farming practices necessarily reflected the decreased water supply.
To use Special Master Doherty’s figures as restrictions would constrain
today’s agricultural economy in western Nebraska to the 1930s condi-
tions. The Special Master and the Court equitably apportioned the North
Platte River. They did not intend to restrict the distribution of available
flows.
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Wyoming feels that such a limitation should be
placed on the Nebraska State Line Canals for its effect
upon the conservation of storage water. From a practi-
cal standpoint, and perhaps from an equitable stand-
point, this might be a proper and desirable measure.
From a legal standpoint, I doubt the jurisdiction of this
Court to fix such limitations upon individual canals.
The suit is between States and jurisdiction is invoked to
determine the equitable rights of the States, that is, to
determine the proper apportionment of water between
them. The requirements of individual appropriators in
each State being one of the elements in the ascertain-
ment of the State’s equitable share, they are inciden-
tally a proper matter for investigation and
determination for their bearing on the ultimate issue.
But it would be quite a different matter to undertake to
define the rights of individual appropriators between
each other or between them and their State, or to
determine what portion of the State’s share must be
allocated to any appropriator or group of appropria-
tors, or to place a limit upon the participation of any
appropriator or group in such allocation. That, in the
absence of the appropriators as parties, would, I appre-
hend, as to them amount to a denial of due process of
law. Consequently, the findings herein as to require-
ments cannot, I think, be deemed a limitation upon
individual canals or groups, in actual administration,
either as to natural flow or storage water, nor do I
think any such limitations can properly be imposed by
the decree.

Id. at 160-61 (emphasis in original).

Master Doherty also stressed the importance of each state
being able to administer her equitable share as she saw fit,
without interference from a neighboring state:

An interstate priority schedule [as suggested by Ne-
braska] would necessarily interfere with the freedom of
each State in the intrastate administration of the State’s
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share of the water. It would have the effect of fixing the
rights of appropriators within each State as between
each other. Constitutionality of a decree having this
effect would appear to be open to serious question in
view of the absence of the appropriators as parties to
the case.

Id. at 115. See also id. at 149-50.

Master Doherty took extensive evidence on the require-
ments of canals in the Whalen/Tri-State reach to determine
the “proper” allocation for this river section in order to
equitably apportion the natural flows between Nebraska
and Wyoming. See Second Interim Report at 95 (Apr. 9,
1992) (Docket No. 463). Special Master Doherty did not
adjudicate the water rights of individual appropriators. On
the contrary, he stated: “The share of each State, deter-
mined by the established ratio, would be subject to adminis-
tration by that State in any manner it saw fit or the rights of
its appropriators might require.” Doherty Report at 150. As
Master Olpin concluded from his analysis and review of the
original proceedings, Special Master Doherty was ‘““unequiv-
ocal” in his recommendation that the Decree would leave to
each state the administration of her share of the natural
flow. Second Interim Report at 95 (Apr. 9, 1992) (Docket
No. 463).

The Whalen/Tri-State apportionment arrived at by
Master Doherty and accepted by the Court is a 75%/25%
division of natural flows between Nebraska and Wyoming.
Doherty Report at 179 (f6); 325 U.S. at 667 (] V). Each
state has the discretion to allocate her share according to
state law.!%® Accordingly, no requirements, limitations, or
restrictions were placed on the North Platte Project or the

19The Interstate, Fort Laramie, French, and Mitchell canals were
individually listed in § V for designation of natural flow because they all
had headgate diversions in Wyoming at that time. 325 U.S. at 619.
Master Doherty and the Court deemed the language necessary to assure
(cont’d)
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State Line canals within Nebraska’s 756% share, and none
can be implied.

Wyoming relies on §IV of the Decree to make her
argument regarding ‘limitations” on all of Nebraska’s
canals in the Whalen/Tri-State reach as the measure and
limit of Nebraska’s apportionment. In broad terms, §IV
operates as Wyoming’s *“delivery obligation” to assure water
in the Whalen/Tri-State reach. It is unrelated to any ques-
tion of intrastate administration of either state’s allocation
among her canals in any given year.

Paragraph IV is an injunction only against Wyoming
and the storage of water in the upstream storage reservoirs.
325 U.S. at 666 (fIV). Without some restriction, the
upstream junior reservoirs would have been able to store
water during the irrigation season and essentially dry up the
river downstream, thus consuming Nebraska’s apportion-
ment.’®! The cumulative water requirements for the indi-
vidual canals were used to define Wyoming’s gross ““delivery
obligation,” but they were not intended to interfere with

that Wyoming would comply with Nebraska’s requests in allocating her
75% share of the natural flow among her canals with points of diversion
in Wyoming.

18!Master Doherty knew that the canals in the Whalen/Tri-State reach,
specifically the State Line Canals in Nebraska, were dependent on
upstream North Platte River water for their supply. Doherty Report at
136-43. He also knew that Wyoming refused to administer the North
Platte River to recognize these senior priorities in Nebraska. Wyoming
law required priority administration for canals diverting in Wyoming,
including the North Platte Project canals, thus legally assuring their
water supply.
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Nebraska’s intrastate administration of her apportion-
ment.'%? The reservoirs were enjoined accordingly.'?

If there were merit to Wyoming’s “limitations” argu-
ment, §IV would have contained an injunction against
Nebraska that confines individual canals to stated diversion
quantities. Instead, there is a restriction on Wyoming’s
administration in order to preserve the downstream water
supply. Master Doherty had previously explained that juris-
dictionally he could not fix restrictions or limitations on
individual canals. Doherty Report at 160-61.

With the exception of the injunction against Wyoming in
1V, there is no correlation between the exercise of the
storage rights of the upstream reservoirs and the rights of
Nebraska’s senior downstream-canals to enjoy their rights
under Nebraska law within Nebraska’s apportionment.
Even when the upstream reservoirs exercise their storage
rights under IV, there can still be accretions in the
Whalen/Tri-State reach that may be diverted by the down-
stream senior canals. Accordingly, the injunction against
Wyoming in §IV is not a limitation on individual canal
diversions within Nebraska’s broader apportionment.

1625pecial Master Olpin also saw § IV as a gross “delivery obligation.”
Second Interim Report at 98-99 (Apr. 9, 1992) (Docket No. 463). He
specifically found that ““there is nothing in the Decree that can be read to
forbid shifting deliveries among the senior canals so long as the junior
storage rights of the reservoirs are not harmed thereby.” Id. Master
Olpin correctly interprets the Decree. Cf. Wyoming’s Brief on Exceptions
at 36 (July 2, 1992).

183Certain figures had to be inserted as quantities available for diver-
sion by the State Line Canals before the reservoirs could store in order to
establish the rights between the upstream reservoirs and the downstream
canals. These figures were not meant as limits on diversions, and Master
Doherty made this clear. In the recommended decree, he prefaced the
referenced paragraph with “for the purpose of this clause...” the canal
limitations will be as follows. Doherty Report at 177-78. Likewise, the
Court confirmed that the limitations in § IV were for ““[the] purpose” of
determining rights between upstream, junior reservoirs and downstream,
senior canals. 325 U.S. at 625.
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Wyoming’s position on limitations was also raised in the
original proceedings and was rejected by the Court, making
Wyoming’s present argument res judicata. On exceptions to
Master Doherty’s Report in 1945, the United States sought
to place limitations on Nebraska’s canals in § IV, exactly as
Wyoming now contends. 325 U.S. at 628-29. After briefing
and argument, the Court rejected the United States’ argu-
ment finding that the imposition of limitations was not
consistent with the equitable apportionment it was order-
ing, further concluding that such limitations were not nec-
essary as a practical matter. Id. Wyoming’s present
argument was raised, litigated, and determined in the origi-
nal proceedings and thus is res judicata.

Additionally, there is absolutely no basis for Wyoming’s
proposition that Nebraska would receive an unlimited sup-
ply of water if limitations are not placed on the State Line
Canals.'® Wyoming’s Brief on Exceptions at 37 (July 2,
1992). Since the entry of the Decree, Nebraska has been
limited to 75% of the natural flow in the Whalen/Tri-State
reach of the North Platte River. Because of the manner in
which the river is administered, Nebraska cannot receive an
unlimited supply.’®®

Finally, Wyoming admits that the Decree contains no
injunctions prohibiting Nebraska from allocating her share

184Beneficial use is the basis, the measure, and the limit of a diversion in
Nebraska. This is a principle of Nebraska law and forms the basis of
Nebraska’s administration of her share of the natural flow. Nebraska
does not agree, however, that in formulating the Decree, the Court or
Master Doherty intended to artificially determine beneficial use for
individual canals in the form of diversion restrictions or that they
intended these “limits” to apply in perpetuity.

185By the operation of the river and through the system of accounting
done independently by Nebraska, Wyoming, and the United States,
neither Nebraska nor Wyoming can receive more than her allocated
apportionment, unless the river is in a high flow condition or the other

state is not in need of her share.
(cont’d)
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of the natural flow, but argues that discretion in distributing
her allocation under Nebraska law can happen only “when
there is surplus water available for such diversion.” Id. at
35. The Decree contains no qualification that Nebraska can
only allocate her 75% share of the natural flow in the
Whalen to Tri-State reach when there is surplus water in
the system, nor is there any basis to imply such a qualifica-
tion. To the contrary, the Court and the Special Master
wanted to assure that both Nebraska and Wyoming would
share the surpluses, as well as the deficiencies, of the North
Platte River on an annual basis. Doherty Report at 120.

Special Master Olpin found that there were no material
facts in dispute on the absence of diversion ceilings for the
canals in the Whalen to Tri-State reach. Second Interim
Report at 12 (Apr. 9, 1992) (Docket No. 463). He found
the record *“‘unequivocal” and filled with ‘“uncontradicted
facts.” Id. at 95. Wyoming points to nothing in the record to
show that the Master Olpin erred in his interpretation and
recommendation.

On an annual average basis, the Whalen to Tri-State reach receives
only about 50% of the natural flow needed to meet the irrigation needs of
Nebraska's canals diverting in that reach. The deficiency has to be made
up with storage water purchased from the Bureau of Reclamation.
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CONCLUSION

The parties have taken very different approaches to their
exceptions to Special Master Olpin’s first and second in-
terim reports, both in substance and in style. Wyoming
would like the Court to ignore the Special Master, with
Colorado and Basin Electric following suit. In Wyoming’s
view, the Court should reject the Master’s findings and
recommendations after an independent review of the evi-
dence, including the afhidavits of the present-day adminis-
trative officials from Nebraska, Wyoming, and the United
States, the documents reflecting the administrative con-
struction of the North Platte Decree since 1945, Master
Doherty’s report, and the original proceedings. Based on
the arguments of all of the parties, Nebraska believes that
the Court should adopt Master Olpin’s reports, with two
modifications, in recognition of the knowledge he has devel-
oped in dealing with the issues over the past six years.

Comparing the positions of the parties reveals three
fundamental differences. The most conspicuous difference
lies in the pursuit of the enforcement/modification theme
by Wyoming, Colorado, and Basin. Nebraska has taken a
more time-consuming approach, involving the recitation of
the facts material to the resolution of the questions
presented and then applying the law to the facts in regard
to the specific issues raised in the exceptions.

The relation between the positions of the parties on
specific issues in 1945 and their positions today frames a
second contrast. With respect to the apportionment of the
Laramie River inflows in § V of the Decree, Nebraska takes’
the same position today as she did in 1945. Wyoming takes a
diametrically opposite position. With respect to the appor-
tionment of the use of the Inland Lakes, Nebraska’s posi-
tions are the same. Wyoming’s are polar.

The parties also have noticeably different views of the
meaning of the North Platte Decree. Instead of reading the
plain language of §{ X, XII(a), XIII(c), and XIII(f) in a
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clear and perceivable manner, free from obstruction, Wyo-
ming reads these unambiguous provisions in a way that
engenders obstruction and mutual conflict. Nebraska’s
reading of these provisions gives ordinary and expected
meaning to their terms, resulting in mutual consistency and
integration. With respect to the ambiguous provision or the
provision which is incomplete on its face — § V — Wyo-
ming ignores the record and urges that the underlying
apportionment of the Laramie inflows cannot be accom-
plished without rewriting the provision. Nebraska, on the
other hand, believes that resort to the record makes the
apportionment clearly manifest.

Nebraska finds fault with two elements of Special Master
Olpin’s findings and recommendation. One derives from a
mind-set initially shared by all of the parties and Master
Olpin, namely, that § X of the Decree creates a “municipal
exemption” which includes an affirmative grant of the
right, conferred by the Decree, to deplete the natural flows
of the North Platte River and undermine the irrigation
apportionment. Nebraska urges the Court to modify Master
Olpin’s recommendations to conform to the plain reading
of § X.

Nebraska also finds fault with Master Olpin’s failure to
conclude that 75% of the Laramie inflows were apportioned
to Nebraska in § V of the Decree, notwithstanding that he
concluded that Nebraska’s continuing entitlement to the
Laramie inflows was ‘‘understood.” Accordingly, Nebraska
requests that the Court modify Master Olpin’s recommen-
dations to reflect that the Laramie inflows were appor-
tioned 75% to Nebraska in 1945.
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Finally, Nebraska would like to reiterate her conviction
that the Court’s resolution of the cross-motions for sum-
mary judgment will not resolve the issues framed in Ne-
braska’s pending motion for leave to apportion the non-
irrigation season flows and to assert new claims.
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of the element of carry-over storage, the flow of a particular
year, or what might be determined to be a dependable annual
flow, is not the measure of the stream’s ability to meet de-
mands, and we must determine what the dependable supply is;
that is to say, how much water can be furnished each year to
meet requirements from the production of a series of years con-
served and carried over by reservoir use. The principles ap-
plicable we find set forth in Wyoming v. Colorado supra, but in
that case, since there was no reservoir conservation in the upper
state and no carry-over storage from year to year, it was found
adequate to determine the dependable flow of the stream. The
same principles should be applied here, but the “depeadable sup-
ply” instead of “dependable flow” should be ascertained. In the
language of the opinion in that case, it is the “supply which is
fairly constant and dependable, or is susceptible of being made
so by storage and conservation within parcticable limits"” which
should govern. We need not here be concerned with the ques-
tion of practicability, as the storage reservoirs are in actual
existence.

The storage capacity. of the three upper reservoirs, which
we have been discussing, as set forth by the Master, is 175%
of the long-time average run-off of the stream at Pathfinder
Reservoir (M.R. p. 36). The run-off at Pathfinder is extremely
variable, having been as low as 382,200 acre feet in 1934, and as
high as 2,399,400 acre feet in 1917 (M.R. p. 23). A 37 year
average, 1904 to 1940, as determined by the Master was 1,315,-
900 acre feet (M.R. p. 24). Total capacity of the three reser-
voirs, as disclosed by the Engineers’ Stipulation and set forth
in a tabulation hereinabove is 2,261,000 acre feet. These reser-
voirs are very obviously designed for the purpose of carry-
ing over storage from one year to the next and the stream can
not be beneficially utilized unless they are so employed.. To
. make such use, the down-stream diversion each May-Septemeber
period must be limited to actual requirements, and surplus sup-
plies retained in the reservoirs for succeeding years.

Guernsey Reservoir (M.R. p. 30), is located a2 few miles
above Whalen and is used primarily for regulatory purposes,
while Lakes Alice and Minatare (M.R. p. 30) are located in Ne-
braska, and used in connection with the Interstate Canal. These
three reservoirs are all used in connection with the North Platte
Project, but are comparatively small in size, and not partic-
ularly useful for conservation of supplies from year to vear.
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The Wyoming water supply study, presented by witness
Elmer K. Nelson and comprised in, Wyoming exhibits numbered
170 to 176 inclusive, uses as a basis of supply the actual run-
off of the years 1904 to 1940 inclusive, reduced to represent
present conditions of development as to present irrigation in
Colorado, in Wyoming on all tributaries, and upon the main
stream above Guernsey, exclusive of the Kendrick Project.
Since the Master has determined that all present uses in Celo-
rado, and those upon tributaries in Wyoming and upon the
main stream above Guernsey, exclusive of the Kendrick Proj-
ect, should be enjoyed without restriction, but that additional
development should be enjoined, the assumption of the Wyo-
ming study agrees exactly with the findings and conclusions of
the Master. However, in the Wvoming study an allowance was
made for additional depletion above Pathfinder of 68,500 acre
feet annually (M.R. p. 65). The Whalen-Tri-State Dam seasonal
requirement of the Wyoming study was 950,000 acre feet, while ”
that proposed by the Master is 1,027,000 (M.R. p. 65). The
testimony set forth in the appendix hereto attached, relating to
Wyoming Exhibit 176, and the exhibit itself, disclose that the
Wyoming study also made allowance for an October-April release
of 10,000 acre feet at Pathfinder (Record p. 27,576, Appendix p.
23). The assumed demand upon the stream of the Wyoming
study therefore is 950,000 acre feet for the Whalen-Tri-State
Dam section, 68,500 for additional depletion above Pathfinder,
and 10,000 for winter release, or a total of 1,028,500 acre feet.
This is 1,500 acre feet in excess of the demand proposed by the
Master, and consequently the conclusions of the Wyoming study
are not disturbed if the Master's proposed requirement is sub-
stituted. It should be pointed out that the figures above given
do not include a winter diversionn at Whalen of 46,000 acre feet
for Lakes Alice and Minatare reservoirs proposed by the Master
(M.R. p. 61), or a similar diversion of 65,000 acre feet proposed
by Wyoming (M.R. p. 60). Neither of these values affects the
ultimate conclusions because a diversion of either amount in the
winter months can be made without any release from the upper
storage reservoirs for that purpose.

As above stated, the Wyoming study is predicated upon the
use of run-off as it actually occurred, reduced to accord with
what it will be in the future under present conditions of de-
velopment. Wyoming Exhibit 170 shows the run-off for the
years 1904 to 1940 inclusive at Pathfinder Reservoir, and at a
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lative of the Master’s findings and conclusions and of the
principles announced by this Court in Wyoming v. Colorado,
supra.

At page 141 of his report the Master admits that it may
be suggested that the proposed regulation, with reference
to the Kendrick Project, is inconsistent with the view ex-
pressed, that the decree may not deal with the rights of
individual appropriators or parties,. We do make such sug-
gestion and emphatically urge it upon the Court. We do
not find any justification for the action of the Master in
making such a recommendation as he has with reference
to the Kendrick Project, for the reasons set out at page
141 of his report wherein he states that the legal owner
of the storage appropriation is the United States and that
storage facilities are operated by the United States, and.
that consequently some regulation may be proposed not
otherwise applicable. As found by the Master, in this
respect, the United States occupies the same position as any
other appropriator, and this was determined by this Court
in ruling on Wyoming’'s motion to dismiss, (295 U. S. 40).
It is also stated at page 141 of the Master’s Report, that
Wyoming has not objected to regulation of nafural flow
diversions supplying the Kendrick Project upon jurisdictional
grounds.

The statement is in error as this- Defendant has never
proposed any solution of the case which would purport to
fix or determine the rights of the Kendrick Project, or the
Casper canal, except as one of the elements in a determina-
tion of equitable apportionment between Wyoming and Ne-
braska.

The report of the Master makes a type of mass allo-
cation, as to all sections of the stream except the Whalen-Tri-
State Dam section and the Kendrick Project. The restrictions
to present uses in Colorado and upon tributaries in Wyoming
and from the main stream above Whalen, exclusive of the
Kendrick Project, are an acceptable form of mass allocation.
We perceive no reason for departing from established prin-
ciples as to the Whalen-Tri-State Dam section and the Ken-
drick Project.

The Master has determined that 46,000 acre feet may be
diverted at Whalen to the inland reservoirs of the Pathfinder
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Irrigation District, Lakes Alice and Minatare, during the
winter months (M. R. pp. 60, 61). This, too, is an acceptable
form of mass allocation. As to the Whalen-Tri-State Dam
section, the Master has determined a requirement of 1,027,000
acre feet to be necessary in the May-September period (M. R.
pp. 60, 61). This can readily be divided between Wyoming
and Nebraska on the basis of the tables appearing at pages
69 and 86 of the Master’s Report. Inadvertently an error
was made in the report in computation of the Wyoming
requirement, same appearing at page 163 as 227,000 acre
feet. Quantities shown for Wyoming land in Table II, page
59, are as follows:

Goshen Irrigation District_______ 137,500 acre feet
Wright and Murphy Lands_______ 577 acre feet
Lingle and Hill Distriets_________ 46,000 acre feet

Nine Wpyoming Private Canals
(Including French lands in
Wyoming) oo 43,000 acre feet

Total - e ____ 227,077 acre feet

This, no doubt, is the derivation of value at page 163,
but there is omifted the Wyoming lands in the Pathfinder
Irrigation District comprising 2,300 acres with a requirement
of 9,844 acre feet, as shown in Table XVII, page 86 of the
report. Adding this requirement to that above shown, makes
a total of 236,921 Ior which, a round value figure of 237,000
may be used, leaving 790,000 acre feet for Nebraska use, or
total sectional requirements of 1,027,000. The actual Ne-
braska total, according to the tabulation on page 59 of the
Master’s Report, is something less than 790,000, but for prac-
tical purposes the total requirement of 1,027,000 should be
divided—237,000 to Wyoming and 790,000 to Nebraska.

The diversion requirement of the Kendrick Project is
168,000 acre feet (M. R. p. 138). A mass allocation of these
May-September requirements should be made, resulting in
an allocation of 790,000 acre feet to Nebraska and 237,000
plus 168,000, or 405,000 to Wyoming.

We have pointed out in the preceding discussion relating
to water supply, that during the period 1895 to 1940 inclusive,
lands presently irrigated in Colorado, and lands presently
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age of the “net cropped acreage” 1931 to 1940 is 82,577 and 1936
to 1940, 81,030.

A liberal delivery at the land of 1.8 acre feet per acre has
been allotted and a distribution system loss of 58 per cent which,
according to the Master, if it is in error, errs on the upper
rather than on the lower side. It also seems apparent that a
liberal acreage value has been used and one which is consider-
ably in excess of the actual irrigated acreage under present con-
ditions. An exact adjustment of these different values would re-
quire the consideration of a large amount of testimony. We be-
lieve the demands of justice can be met by reducing the acreage
to the 1936-1940 average of the “developed farms irrigable
acreage” or, in round figures, 94,500 acres. Since it is necessary
to divert 4.28 acre feet per acre at the headgate to deliver 1.8
acre feet per acre at the land, with a loss factor of 58 per cent
(M.R. p. 213), the total reduction we propose is 4.28 acre feet
per acre for 3,500 acres, or 15,000 acre feet.

One of the elements which must be considered in determin-
ing the May-September requirement of the Pathfinder Irriga-
tion District, under the Interstate canal, is the amount of water
which can be diverted to the inland reservoirs serving the Path-
finder District lands, Lakes Alice and Minatare. The capacities
of these reservoirs are respectively 11,400 and 67,000 acre feet
(M.R. p. 30). The Master's allowance for winter diversions to
the reservoirs is 46,000 acre feet (M.R. pp. 60, 61). Whatever is
diverted to these reservoirs in the winter months reduces the
May-September requirement as the water is stored and used in
the succeeding irrigafion season. In our opinion the Master’s
Repert (pp. 60, 61) contains no adequate explanation for the
allowance of only 46,000 acre feet. It is said that icing of the
canal may have been a factor in past operations (M.R. p. 61).
We have been unable to find any evidence in the record support-
- ing such a conclusion.

Storage impounded in the Government reservoirs is utilized
for the Pathfinder Irrigation District, and Barry Dibble, a
witness for the United tSates testified that 73,000 acre feet could
be diverted to Lakes Alice and Minatare during the winter
months (Record pp. 28696, 28637). This witness made the
water supply study comprised in U.S. Exhibits 267 to 273, dis-
cussed in the Master’s Report, pages 65 to 67 inclusive. This
study covered the period from 1926 to 1940, and Mr. Dibble used
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as basis for his May-September demand the diversion of 73,000
acre feet to the inland reservoirs dur{ng each winter season. The
Dibble testimony on this subject appears at pages 78 and 79 of
the Appendix. We know of no reason why this testimony as to
the winter diversion may not be accepted. Upon the same sub-
ject Elmer K. Nelson, witness for Wyoming, testified that diver-
sions of 65,000 acre feet could be made in the winter months to
the inland reservoirs (Record, pp. 27444-27446).

If the testimony of Mr. Dibble is used, the May-September
requirement of the Pathfinder Irrigation District will be re-
duced 27,000 acre feet, which is the difference between 46,000
acre feet of winter diversions, specified by the Master, and
73,000. The lands served by the inland reservoirs lie wholly
within the State of Nebraska.

No mention whatever is made in the Master’s Report of a
supply that is available from pumps for Nebraska lands in the
Pathfinder Irrigation District. The testimony is undisputed and
appears at page 29243 of the Record. The project history of the
Pathfinder Irrigation District for the year 1940, as quoted at
page 29243, is as follows:

“An important factor in curing seeped conditions of
farm lands is the fact that seventy-five irrigation wells
were drilled and operated by pumping during the past
season. There was about 7,640 acre feet of water pumped
from the underground supply and 550 acre feet from
drains. The total water pumped was equal to almost six-
teen per cent of; the amount of water delivered to the
lands.”

The supply diverted at the headgate for this canal in 1940
was quite low, as shown by Table VII, page 76 of the Master's
Report. If such a supply of water as is disclosed was available
from pumps in such a low water year as 1940, it is obvious that
it would not be less, but would probably be considerably more
under less adverse conditions.

Since the 7,640 acre feet is available at the land and the dis-
tribution system loss of the Pathfinder Irrigation District is
58 per cent (M.R. p. 213) this supply is the equivalent of 18,000
acre feet at the headgate, as it would require the latter amount
of water diverted at the headgate with loss of 58 per cent in
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1. Enjoining Colorado (a) from the diversion of water for the
irrigation in North Park of more than 135,000 acres of land,
(b) from the accumulation in storage facilities in North Park
of more than 17,000 acre feet of water between October 1 of
any year and September 30 of the following year, and {(c) from
the transbasin diversion out of North Park of more than 6,000
acre feet of water between October 1 of any year and Septem-
ber 30 of the following year.

2. Enjoining Wyoming (a) from the diversion of water from
the main river above Guernsey and from its tributaries above
Pathfinder Reservoir for the irrigation of more than 168,000
acres of land, and (b) from the accumulation of storage water in
reservoirs above Pathfinder Reservoir in excess of 18,000 acre
feet of water between October 1,0f any year and September 30 of
the following year. This is exclusive of Seminoe Reservoir and
the Kendrick Project, which are given consideration elsewhere.
3. Enjoining Wyoming from the diversion of water from the
North Platte River for the irrigation of lands of the Kendrick
Project and the Wyoming lands served by diversions at and be-
low Whalen of more than 405,000 acre feet in each irrigation
season, May to September inclusive, providing that until five
vears have elapsed immediately following the commencement
of irrigation of lands of the Kendrick Project, the limitation
shall be 342,000 acre feet, and further providing that irrigation
under the Kendrick Project shall not be commenced until the
first year in which storage in the upper storage reservoirs, Sem-
inoe, Pathfinder and Alcova, plus anticipated in-flow equals 1,-
000,000 acre feet, and that until the year in which such irriga-
tion is commenced, the Wyoming allotment shall be 237,000
acre feet.

4. Enjoining Nebraska from the diversion of water from the
North Platte River in the Whalen-Tri-State Dam section for Ne-
braska lands of more than 705,000 acre feet in each irrigation
season, May to September inclusive, and from obtaining the
conveyance past the Tri-State Dam of any water originating
above that point for diversion from the Noith Platte River be-
low Tri-State Dam, and permitting diversion of 73,000 acre feet
to the inland reservoirs of the Pathfinder Irrigation District,
Lakes Alice and Minatare, during the winter months, October
1st to April 30th, inclusive.

5. Providing that the May-September supplies mentioned in the
preceding paragraphs 3 and 4 shall be delivered in accordance
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APPLICATION FOR
A WATER SUPPLY PROJECT ON DEER CREEK,
TRIBUTARY OF NORTH PLATTE RIVER FOR
MUNICIPAL AND MULTI-PURPOSE WATER
DEVELOPMENT INCLUDING THE CITY OF
CASPER, WYOMING

December, 1978

1. Applicant

A. Casper Board of Public Utilities, 200 North David,
Casper, Wyoming 82601, phone 235-8266.
Duplicate correspondence to Frank J. Trelease, Man-
ager Cheyenne Office, Wright Water Engineers,
3228 Locust Drive, Cheyenne, Wyoming 82001,
phone 638-9261.

B. Entity Representative
Mr. Sam Hobbs, Utility Director
Water Resources Consultant: Frank J. Trelease

C. Reasons for applying for a state water resources
project.
The attached “Summary Report on Casper Water
Supplies and Needs’” briefly states the reason for the
Casper Board of Public Utilities seeking additional
water supplies. It has been estimated that the Casper
population will increase from 49,000 in 1977 to
84,800 by the year 1990 and to 112,000 past the year
2000. This population will demand additional water
supplies as stated in the Summary Report. The City
needs to develop supplies to meet these increased
demands. In addition, the State Engineer has indi-
cated that increasing water rights scrutiny on the
North Platte River may result in regulation of munic-
ipal water rights once thought exempt from regula-
tion because of the provisions of the North Platte
decree relating to ordinary domestic and municipal
water use.

The options open to Casper and other municipal
water users along the North Platte vaer apparently
are:

1) To transfer senior irrigation water rights from
irrigation use to municipal use;
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2) To use water made available through develop-
ment of the unused waters of the North Platte River
tributaries below Pathfinder Dam;

3) To use water from trans-basin diversions into the
North Platte River;

4) Develop ground water supplies.

The Casper Board of Public Utilities is proceeding to
pursue several of these options. It is the desire of the
Board (as has been expressed by the State) that
agricultural water not be transferred to other uses,
but that municipal and industrial water supplies
should be developed from the remaining undevel-
oped supplies that Wyoming has available.

There are obvious intrastate and interstate implica-
tions of development of the waters of the North
Platte River tributaries below Pathfinder Dam.
Although these waters, according to the North Platte
decree, are not regulated by the decree, development
of the water will obviously be scrutinized by the State
of Nebraska. In the scheme of regulation of the
River there are implications to other Wyoming water
rights and availability of water. We, therefore,
believe that the State of Wyoming should be involved
in water development projects on the North Platte
River tributaries in order to determine the feasibility
of the project or alternatives, the feasibility of State
project financing, and to assist in estimating the
available water supplies.

An additional reason that the State should be
involved in tributary water developments is that they
should be multi-purpose in nature. There is a possi-
bility for development of irrigation, storage, regula-
tion of water supplies for fisheries, wildlife and
recreation purposes, while providing for municipal
use. These beneficial uses can relate to the public at
large and to groups beyond the City of Casper.
Therefore, it seems most logical that the State should
be a catalyst in the development and play a prime
coordinating and, perhaps, project management role.

The City of Glenrock approached the Casper Board
of Public Utilities in the spring of 1978 with the idea
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of developing this project. The Board has responded
to the City of Glenrock, but has received no acknowl-
edgement. We believe, therefore, this is a second
reason that the State should be involved — that is to
coordinate the interests of Casper, Glenrock and
possibly others in the project. Additionally, we are
aware that Wyoming Water Inc. filed an application
to construct a reservoir on a potential site on Deer
Creek. We believe the third reason the State should
be involved is to correlate that interest along with the
interests of the two municipalities, the public interest
in such a project, and combining the interests of
other potential water users.
D. Cooperative water development

The Casper Board of Public Utilities is interested in a
cooperative water development with the State of
Wyoming, who would correlate the interests of other
water users and project purposes.

2. Project Description and Map
A. Description

A project description and map are not included here-
with because the State of Wyoming can refer to
Wyoming Water Planning Program Report No. 9,
“Water and Related Land Resources of the Platte
River Basin, Wyoming.”” Figure 5-1 on page 159 of
that report shows the location of the potential Deer
Creek Dam and Reservoir and a description of the
Deer Creek project is given on page 161 of the
report. In September, 1971, the date of the report,
the State was considering a reservoir of some 85,000
acre feet capacity, including purposes of flood con-
trol, municipal and industrial storage, irrigation stor-
age, and a minimum pool for recreation purposes.
Minimum flows down Deer Creek were incorporated
in the State’s project plan, along with the delivery of
municipal and industrial water. The files and records
of the Wyoming Water Planning Program contain
the preliminary engineering analysis contained in the
State Water Plan.

In addition, the Office of the State Engineer was
presented a reconnaissance report prepared by the
firm of R. W. Beck for Wyoming Water Inc. Having
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reviewed that report, we found that they had
increased the estimated municipal and industrial
water supply yield but had underestimated the
demands of the senior Deer Creek irrigation water
rights, and, in our opinion, had not adequately esti-
mated the irrigation water demand and effect of
senior water rights on the project. We, therefore,
believe that a water supply review is necessary before
proceeding with pre-feasibility or feasibility studies of
the project.

There are, however, probably enough data upon
which to base preliminary cost estimates to that once
the water supply estimate is completed, a pre-feasibil-
ity or reconnaissance type of cost-benefit analysis can
be performed.

B. Project Lands and Solls

The information is in the State files.

C. Water Supply and Hydrology Studies

1) Water Supply Information — see A above.

2) Project Water Rights

The application to construct a dam and reservoir by
Wyoming Water Inc. is temporary filing permit num-
ber 21 6/198, priority — February 9, 1973; source —
Deer Creek; capacity — 69,915 acre feet; uses — irri-
gation, municipal, industrial supply; location — Sec-
tion 11, T31 N, R 77 W.

3) Legal Water Supply Limitations, etc.

There is no known protest or other type of legal
action affecting the project.

Deer Creek is a tributary of the North Platte River in
Wyoming between Pathfinder Dam and Guernsey.
The U.S. Supreme Court decree on the North Platte
River controls the irrigation use and storage of water
on the main stem North Platte River above Guernsey
Dam and on the tributaries of the North Platte River
and the main stem in Wyoming and Colorado above
Pathfinder Dam. Since Deer Creek is a tributary not
included in the provisions of the decree, it is pre-
sumed that the State of Wyoming has a water supply
that can be developed in Deer Creek. Nevertheless,
Article X111 (c) states, ““The question of the effect of
the construction or threaten the construction of stor-
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age capacity not now existing on tributaries entering
the North Platte River between Pathfinder Reservoir
and Guernsey Reservoir, “—1is a matter to which
“further relief may hereafter be sought.”

4) Water Quality Data

The waters of Deer Creek are suitable for the pur-
poses and uses included in this application. Analysis
of water quality should be done along with water
supply studies.

5) Contracts With Others To Supply Water

The City of Casper does supply water to entities in
and around the city which relate to the general
supply of water. There are no specific contracts
relating to the Deer Creek project.

6) Acquisition Of A Water Supply By Contracts
From Others

The City of Casper is seeking to contract for an
interim water supply from the reservoirs of the Ken-
drick Project — Seminoe and Alcova. This contract
with the USBR has not been consummated. We are
working with the Casper-Alcova Irrigation District in
this matter and on a longer range acquisition of
water supply, which would meet a portion of the
future water needs of the City of Casper.

. Engineering Data

All investigations of geology, foundation, materials,
etc. and preliminary engineering layouts and costs
are available in the offices of the State Engineer and
the Wyoming Water Planning Program.

. Economic and Social Considerations

No specific economic or social studies have been
done by the City of Casper relating to this project.
However, the State of Wyoming has endeavored to
estimate the costs and benefits of the water supply
and the overall impact of developing or not develop-
ing the water supply upon the future of the State.
This information could be readily assembled from
economic models and engineering and cost informa-
tion.
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3. Environmental
A. Environmental Assessments
The Wyoming Water Planning Program did contract
with the University of Wyoming WRRI for an analy-
sis of minimum stream flows in Deer Creek required
for a project on the stream. In addition, WWPP
discussed the project with the Game and Fish Depart-
ment in the development of the State Water Plan.
Nevertheless, additional environmental work is nec-
essary before the project could be consummated. It
may be that an environmental assessment should be a
part of preliminary studies, particularly if federal
lands are involved in any way.
4. Other Permits and Applications
No attempt has been made at obtaining any other city,
county, state, federal permits inasmuch as this is believed
to be an outcome of initial studies relating to the project.

5. Financial

Casper has not prepared any financial analyses other
than to estimate the cost of developing water from Deer
Creek Dam will be rather expensive compared to acquir-
ing other supplies, such as purchasing and transferring
water rights. It is because State policy to preserve
irrigation and prudent water management would seem to
indicate that unused water supplies should be developed
not at the expense of agriculture that a State project is
sought, hoping that the financial burden can be shared
among other project purposes and that the cost of public
use of facilities might be borne by a public entity, the
State, to whose citizens the benefits will accrue.

In addition, through the Wyoming Water Development
Fund or other mechanism, it is hoped that a financing
plan can be derived which would defray the cost of the
project water supplies until the population has increased
to the point where the ability to pay has developed in the
City of Casper. The problem of front-end financing of
water supply projects in order to properly develop for
future use at today’s high costs presents a dilemma to
Casper and every municipal and quasi-municipal entity in
the State at this time.

6. Name of Person Completing this Application
Frank J. Trelease
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STATE OF WYOMING

OFFICE Of THE STATE ENCIVIIN
APPLICATION FOR PERMIT TO APPROPRIATE SURFACE WATER

THIS SECTION IS NOT TO AC MILLED IV BY APPLICANT
—_— e e T ATTLNANT

Filing/ Priority Date
THE STATE OF WYOMING, }
STATE ENGINEER'S OFFICE .
This instrument was received and filed for record on the 10th day of _February AD
19 83 ac . 4:20 o'clock B M.

b,

L 7%

0 ANDERSOR, Assistant Suts Engineer

Recorded in Book of Reservoin, _____on Page
Fee Pud 3.23:90 _ Map Filed Y

WATER DIVISION NO __ | Temp.
DISTRICT No. __15-5 Filing Ne. 24 _6/356

PERMIT NO. RESERVOIR

NAME OF FACILITY
THE __Deer Creek RESERVOIR

1. Namests), maiing sedren sod phons 20. of ware _State of Uyoming - DEPAD
Barrett Ruilding
(.7

«lmhmmﬂ—-;uuu-hun-o
L Nome & sddram of agest @ reczive corrmpendence ind aetion 28B4 '

9. The me @ which the wamr is 1 be appliad is Recres
{8} If more than ene demefinal war is bring appliel for, U reeTor QPO mut M allecared s aredent 3 the VahOws

Acive Cepacty Janciiee Capedey
See Remarks
() The ares of e Migh-waser fine of the reservair s 1U33 o

(9 The el svailshie apeoty of the reserveic o G385 scredort

{€) U ealargrment. the apacey of this ABPDON S actedewr
¢ The wuree of e propessd appropriation s _Deor Creek, tributary of the North Platte River

3. The suiiet of (he propased rservmr s s N 70 degress SO min, B ARY K fest ____ fee dis

asfrom e SW____ cormer of Sacvien 11 1. N 12 W, and i in the
W 1/4 SE 1/4 s 1 .3 N R 7 w.

& Are any of 1he lands merved By be propad recrveir owead by e Maie or Fricrul Commamemt I W dmcibe laade and
Jeugnase wherher Suae or Fedevally swned
Scate of Wyoming - leased for grazing
__ILS. Foresr Service - Medicine Bow Mar{onal Faresr .
LS. Aureau af land Mana »
7 Rl out aither (a) o (B).
(8) The rewerveer @ lsaud 1@ b chanaei of_Deer Creek

W) The reservms u 10 be fifte) 1hrowgh the
Cansl, which aas & arryng npanty of ubic fow prt wemnd.

1 (8) The dam & @ be comeervcred o fodlown: __T0CKLIL] dam vith impervious core .

Comtenas » _ 1,480,000 Cubic Yards
™) The waier face of Uve dam 1 1o be procecind from ware scuen 14 the (nilowing manney:
xip-gap
Permst No. Re. Page Ne.
{losve Bloadt
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'.Thmﬂlmnq“hmdn\n_’}_fs. - o &
w3 yrs.

10. The scuampenving map 1 prepered @ scrordance wuh the St Laquarer s Monual of Reguisions and Insirucions for filing
appiuanans sl » hereby deciarvd 2 pan of ks applucstion. The Suie Eagnrer mav renuire ihe Liling of druahed conusurten

plame.

Under pesaltws of perjury. | deciare that | have czamaed tas appisczoan ind 10 the bru of my bnewirdge and heiief ot 1 (rue.
corvect and tampiee.

22 e Pl o ,
s [ evmegrveregry—— n—&‘:“j_.l.‘ oy 1195

NOTL: Uf canstrucuen umder (het appliciinen is {0 enlirgrment of i CIHUSE rewvvaer. 3 Gamarmt 19 tha Tnlasgement should oe
usched herere from the prearmc swaem.

REMARKS
Raservoir Capact eakdown [TH
Myn AF
Ireigacion 2.600 AF
Recreacion §
Dead Stogage 5,000 AF
Indyscrial 26,685 AF
£5,785 AF
NOTICE
A Masuai of [ ] for filing will by fursinhat by the Stzw Eaginewr's Offier epen requunt. By carvfolly

—mmmm—m-um—umu&vﬂu-—mmm-«—u*-m
servever, and 1he Stese Engiases’s OlTies.

Thas applicaucn Mmest be sccompsnind by a9t 4 fupbcate, srepared @ sxordasce wub the Manwnl end by & (ling far of rwunty-Tive dodar
1123.00.

reverned for L 10 the Siare Engincrr withes 90 day: wnth tht corrarions properly made: stherwies
e flling will be canceiod.

This spplication. when spproved. 001 00( LonnRute § COMPINE Wl right. |1 it yOuUr Jhonty (@ Dega CORstructxn wark, which Bust be
COMMEnced wrthen the Lme aliowed w the perms. .

Notcs of of worh and of the wark describad 18 the perman. must dr Gied m the Sune Eaginwer's Office befory tha
cxpuration of 1he Lme silowed & the purma. .

If exvensns of (e SeYORd 104 UIE s 501 Torih w Lhe POFERII ore roquared. reQUERS 8¢ LABE Byt B¢ 18 WTIIRG. Sasing wiy the addaeasl
ume 8 roquwred. 304 Bum be racevad @ the State Eagment’s Offies Sefore 1he exgersison of the Lund silowad m Lhe porme.

To porfect rour wesar night. your Waier Dvison s *ll conact you s/oer you have wbmitted
20t 10 1he Sinte EAgoaT 1Mung you vy compirurd 1he CARMTeruse &8 Seaibed i pour parmat. Alter eservtion of the prool. n will be con.
neered by 1he Sume Board of Contret, a0, if found 16 be satufaciery, the Boerd wil neue 16 you 8 Cerniicase of Aporopniatss wheeh will ron-
MRS & COMpined waler Nght.

‘ruyuuuu-uloa-n-um.uqolmnql-nv.ll-vmd-ny-mum-nunuk--.,-
shouid bt underwond that thes FOpOmbtity B ke sppiicamt’s.
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fem W )
L X . MG o £: Do wot fold this form. Use type-
LaVon Hewitt writer ot print sestly with hisck

ink.

STATE OF WYOMING

OFFICE OF THE STATE ENGCINIER

Substftuts/APPLICATION FOR PERMIT TO APPROPRIATE SURFACE WATIR -
qEaMIT TO AtTAS! o w1581

| THIS SECTION IS NOT TO BEL FILLEID IN BY APPLICANT

Filing’ Priority Dase
THE STATE OF- WYOMING. | ¢
STATE ENGIN 'S OFFICE
THLTABAREL, 2L, recereed and Gied for record om che ___10th dey of __Tabrusry AD.
e B3 av__ 8;00 oclock

R~ d ia Book 42 of Reservoirs. on Page 53
FeePrid$_25.00 MapFied &

WATER DIVISIONNO. v =~~~ 18-8

Temp.
DISTRICT NO. Filing No, 24 6/356

NAME OF FACILITY
THE _Dear Crask RESERVOIR

1. Nemets), mailing sddren aad phone na. of applicancis) ¥ '°f iog, Water Develo
| 4 er Bui d

M duties

* Berachler Bidg . Std Floor Fast nm cmm., "V%d}mm_

!Th—nvh:lm-un-nhnwbd- rigatio
{8) If mare than one beneficis! wee of waser s apphied for. the reservins capacity mas be sBotsscd i acve-feet 89 the vEriows wees.

Active Caparisy 1sactive Copaciey
65,216.42 acre-feet municipal, irrige- 568.58 acre-feet recreatios and
tio pduetrial, recreation fisheries

fisheries
(5) The area of the high-waser lne of the reservare o 1,017,237 _ scm.

f€) The weal svailable copaciey of ibe revervew o 83,083 acrw-feen.

% Ifnlnlu-l-.lhupeiydlhnlv—i_uA;_'n-l-u.

4. The source of the propased appreprionen is \d

S The owiines of tee propewd reserveus @ locawd . S_61° 18°52"W 8,212,70 foet dimant (rom (he
—_— . cerser of Secuse 12 T A Nk 12 W., snd u i the
—MASTR e ol Secom 1] T 3A__n.a 12 w.

6. Are any of the londs covered by the propesed reserveic swned by the Swawr or Feders! Comrrnmend If m. describe lands snd dengnace
wherhey S or Fedarally owned

—Esdesal landa (BLM) WA STk SV SPX, Secsion Ll TN, RI7W

SEY M, Section 22, TIIN, RITW

-

Fill aut enber (a) oe ()
(3) The reservorr w lacated 1n the chanael of _Deer Creek
(b) The reservoir w w be filled through the N/IA - -
Canal. which has 3 carrying capacwy of o RIAs = > cubuc fee par srcond.
(3) The dam s w» be conmrucred ¢ follows
=pla; 'y neer’ 3

aunder $C 30 W8 D2 1986 Concenes = 1,317,000 Cubic Yords
(%) The water face of the dam » w be pracecred from wawe sctiom n (he following manner
ratinforced copcrete face

Permic No _.M_In Page No.

(Leve Blonas
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% The mumawd ume requeed for commencemend of work @ SPEARK 1987 (or compieiss of Comstruction
o Fall 1990

10 The accompanyiag map o prepared w accardance with the Seaor Enpinser s Manual of Regulatons snd lastrecuens for filing appit
canans and @ hereby decared 2 part of thus appiwanca The Swie Enpineer may require the filing of detasied conmruction plans

Under prnahiem of prrpury | Pctae et 1 hawe ceumined the Sppin stum ond 10 1he bewt of my nowbedge snd delsel & « (rue. carrest
and complese

: :"_7’&_@@4&__ - .;é«@"é
Sgnsiem o \opioaar o \gre

NOTE U under the »for of an exmung resrwosr 2 conae 10 the enlacgement should b atcached
herews from s prewent cwnen.

REMARKS
The primary purpose of the project is to eupply municipal water to those Wycsing
Vi

—the use of aroced water {s not limired to sunicipal use

Aftec the fnftia)l filling of the ressrvoir, the project shall be operated in such
4_Banner as to provide s ainimm of twelve thousand four hundred (12,400

bha storage {s required to weet sunicipsl water demands.

nicips)l demands reach their uleimace levels, some of the

V! on & _tempora sis for other uses such as indus-
teg.

After toitial f1iling of the reservoir, the project shell be operated in such a
_manner 8s_to ensure the following sonchly minimus bypssses and relesses unless
ukin‘ these bypasses and releases will affect the project’'s capability to meet

msunicipal demands:

Januagy Qcfs July efa

Februery cfs Auguat cfs

Match cls Septeaber cfs
—_April cfs Ogtober cfa
— Hay 15 cfe Noveaher cla

June 15 cfs Decenber 10 ¢fs

NOTICR

A Moanal of tor Gling wl e fornaned by the Suar Enquaey s Offe wpon requent. By carefully comply:

n.-llhmn-nnd-thlu-d ek 1roubie sud drigy will be soved by che applicant. mp—un.-v-u--
and e Mase Lagemeers Offire.

n--.t-—-—u———-w-.-a--.p-u—-——-h-u-h.n'-.hd--rhhl-lun‘

P vuned lor - » the Suser Eagwaesy oubet 38 dow wah e coneruase praperly made etherwee

the Nling =B be cancelied

Tha sppiicatssn. whee wppaned. dom et conminuer 1 Complen woter rght & mor outlnrny w bra costtructnn vork. wherh San be com-
mrered swine the ume sfiverd w the prras ) »

Neuce of of wark and of the work dosnbed @ the prrma. wun be filsd @ ihe Susse Enguaeers Office brfare the
raprsen of U noe siowed i the geve.

M ctnrnsons of jume hryand the e amas @ forh @ the premet 3¢ Weuired. Fquess for tame Ban b 1@ wnng. Racng wiy the sddamnal
1ent @ Meured. sad e e weeved @ 1kt Sase Eaguacers Office before the rupeansen of che ume slinwed @ he piven

T puriors yons woary ngit. yous Woort Drvassn 1™ ol Conart v it o hout mbmursed asiae
 the Sese Eaqurt wstng rou Rave comphierd (he (Oreriorn i drucnbed @ s arma Aher rueveos of the proad « ol be comuternd by
1he S1a0e Basrd of Contral. snd of fonnd 1 be taemisciary. thr Baard will e m you 2 Carteficow of Appropraima whach wnil conmausr & compiered
wowrr rghe.

The grancng of 2 prrma dare am conuuot the gronnag of 2 ngiu-of woy If sy rght of way & AECTmarY o connenimn wuh (e sppist Mon.
u shoid W 1hat the o e

A-22



THE STATE OF WYOMING, SUBSTITUTE ArPLICATION, Ok .¥AL APPLICATION AND
) ss. PIAST SUBSTITUTE APPLICATION FILID IN MISCILIAXEOUS
STATE INGINEER'S OFFICE SOTICES LNDER THIS ZERMIT.

THIS IS TO CIRTIFY (hat | hawe cxsmuned che foregoing spplicatson and do hereby grane tue same mbpct te the following
himiatiens and conditions
Thas permat grancs oaly the rght w8 e the waier aviilabie o 1he siresm afier all prer rghis ace sainfied

—feec act:ive) and fiaheries apd recresr:.on (S68.38 acre-feep inacpive)
purposes; hovever, some of the water could be used on 3 temporary basis

for_industr:al and irrigation pucposes.

Afcer the init:4] fijling, the reservoyr wil]l be operated Co saintalsn

a_minimum ool of 12,400 ~f. - v 2
and 31,42 ¥ H i
purposes, unless the 3crive ;gﬂ;g_qn garcion say be ded for the
sunjcioal and temporary
+ 1 i
. w; .

against the storage ri

charged against the uornge ruh: in kup)g with the one fill per ! g
z ¥ fisbery purpases can he =
released for sinimum downstresm flow purposes

If the State Engineer determines st any point in tise that the public
safety so requires, weter ispounded {n thjs facility shall be evacuated
or amaintained 8t say wster Jevel which say be reoujred by the State

Engineer. This condit ]
of Sectjon 41-3-307 th o}~ ¥ Cy

The reservoir of this permit will inundate lands with water righty,
cresting 8 conflict in the records. The permitt has_unt 5
from the date of completion of the reservoir to_ submit appropriate
petitions to the State Board of Control to reoove the conflicts from
the record, or the State Board of Control wvill sbandon the weter rights,

The ume for o il emneee _ Ldecembac S (980

The ume for compieung 1he consructma of the reservess vhsll wrminswe oo December 31, 1920

winen oy herdthe —__LIPA __amet — March  apuwd?

Permit No 9248 Rer Page Ne _5'!_
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PERMIT NO - 9248 RES
E-22
PERMIT STATUS

Priorty Dae __Febeuary 10, 1983 A March 13, 1987

PP Date

March 13, 1987 - Constructioa Plams approved for Deer Creek Des. Thirty—one (31)
reproducible plan sheets sre filed in Coastructioa Plaas Safecy
of Dams File, Water Division No. 1, under Permit No. 3243 Res.

AN RN BERV
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