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The State of Delaware, in further support of its 

Motion for Leave to Amend Bill of Complaint in Origi- 

nal Action No. 145, and in further support of its Motion 

for Leave to Amend Counterclaim in Original Action 

No. 146, and in reply to briefs filed by the Common- 

wealth of Pennsylvania, the State of Wisconsin, and 

the State of Arkansas et al., hereby submits the follow- 

ing Reply Brief: 

¢   

ARGUMENT 

Original Actions Nos. 145 and 146 began with a 

review by a group of States of a financial instrument 

— MoneyGram Official Checks — which that group 

of States concluded were erroneously escheated to 
MoneyGram’s state of incorporation — Delaware — in- 

stead of the state of purchase of those financial instru- 

ments. As part of its support for this conclusion, that 

group of States alleged that “Official Checks” sold by 

“other entities,” including those offered by Integrated 

Payment Systems, Inc. and PNC Bank, were escheated 

to their state of purchase rather than the state of 

incorporation of the offering entity. Those States in- 

cluded this allegation in their original Bill of Com- 

plaint against Delaware, as did Pennsylvania in its 

earlier action against Delaware in the Middle District 

of Pennsylvania. See Bill of Complaint at { 33, State of 

Arkansas, et al. v. State of Delaware, No. 220146 (June 

9, 2016); Bill of Complaint at A-13-14, State of Dela- 

ware v. Commonwealth of Pennsylvania and State of 

Wisconsin, No. 220145 (May 26, 2016). Delaware’s
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Motion for Leave to Amend Bill of Complaint in Origi- 

nal Action No. 145 and its Motion for Leave to Amend 

Counterclaim in Original Action No. 146 seek to amend 

its claims against that group of States to include “Offi- 

cial Checks” sold by “other entities,” including those of- 

fered by Integrated Payment Systems, Inc. and PNC 

Bank, that were described by the group of States now 

opposing Delaware’s motions.' 

At paragraph 33 of their Bill of Complaint in Orig- 

inal Action No. 146, Arkansas et al. state the following: 

33. Other entities — including Integrated Pay- 
ment Systems, Inc., and PNC Bank N.A. — also 
issue official checks. Unlike MoneyGram, Del- 
aware has not directed those entities to remit 
sums payable on unclaimed and abandoned 
official checks to Delaware and they do not re- 

mit those sums to Delaware. Instead, under 

relevant State laws and consistent with the 
Federal Disposition Act, those entities report 

and remit sums payable on unclaimed and 
abandoned official checks to the State of pur- 
chase. 

Delaware, having had an opportunity to evaluate 

this allegation, believes that the additional financial 

instruments identified by Arkansas e¢ al., and any ad- 

ditional financial instruments with the same charac- 

teristics, were, contrary to Arkansas et al.’s allegation, 

  

1 The State of Arkansas e¢ al. do not oppose Delaware’s Motion 
to Amend its Counterclaim to add California, Iowa, Maryland, Ore- 

gon, Virginia, and Washington to its original Counterclaim.
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improperly escheated to their state of purchase. Dela- 

ware further believes that its motions to amend its 

Bill of Complaint against Wisconsin and Pennsylvania 

and its Counterclaim against Arkansas et al. should be 

granted to allow Delaware to recover funds from these 

instruments that were wrongfully escheated to the 

other States to prevent the potential for unnecessary 

and highly duplicative litigation over the proper es- 

cheatment of these other financial instruments in the 

future. 

First, Delaware easily meets the pleading stan- 

dard of Fed. R. Civ. P. 8 which requires only “a short 

and plain statement of the claim showing that the 

pleader is entitled to relief” and “a demand for the re- 

lief sought.” It also meets the requirements for amend- 

ments pursuant to Fed. R. Civ. P. 15(a). Delaware seeks 

leave to amend its Bill of Complaint in Original Action 

145 and its Counterclaim in Original Action 146 to 

assert claims for certain unclaimed negotiable instru- 

ments that Delaware believes have been wrongly es- 

cheated to the other States which are parties to this 

action. These unclaimed negotiable instruments, which 

were issued by entities other than MoneyGram, do not 

fall within the definition of 12 U.S.C. § 2503 and should 

therefore have been escheated to Delaware, the domi- 

cile of the holder of this unclaimed property. Dela- 

ware’s Motion to Amend Bill of Complaint at 2; 

Delaware’s Motion to Amend Counterclaim at 2. 

The allegation contained in Delaware’s proposed 

Amended Counterclaim and its proposed Amended
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Bill of Complaint contains “a short and plain state- 

ment of the claim showing that the pleader is entitled 

to relief.” Delaware’s claim — that these unclaimed ne- 

gotiable instruments were wrongly escheated to their 

state of purchase — provides “enough facts to state a 

claim to relief that is plausible on its face” and makes 

factual allegations that “raise a right to relief above 

the speculative level.” Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 555, 570 (2007). Its proposed amend- 

ments are therefore not futile. Foman v. Davis, 371 US. 

178, 182 (1962). And given the allegation in Arkansas 

et al.’s Bill of Complaint regarding financial instruments 

that are similar to MoneyGram’s Official Checks but 

were sold by “other entities,” and Pennsylvania’s simi- 

lar allegation in its earlier Complaint against Dela- 

ware in the Middle District of Pennsylvania, the other 

group of States can hardly claim that Delaware’s pro- 

posed amendment to its claims is speculative, fails to 

state grounds on which relief may be granted, or ex- 

pands the case beyond the scope of what the parties 

had already contemplated. 

Second, the factual circumstances and procedural 

posture are markedly different in this circumstance 

than in the case cited by Wisconsin, Nebraska v. Wyo- 

ming, 515 U.S. 1 (1995). In that case, the Court issued 

a decree in 1945 regarding apportionment of water 

rights from the North Platte River. In 1986, Nebraska 

sought additional relief from the consent decree. Id. at 

4.In 1995, nearly a decade after first referring the case 

to a Special Master, and after already considering the
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Special Master’s First and Second Interim Reports, Ne- 

braska v. Wyoming, 507 U.S. 584 (1993), the Supreme 

Court considered exceptions to the Special Master’s 

Report on amendments to the pleadings. 515 U.S. at 4. 

In stark contrast to the Nebraska case, Original Ac- 

tions Nos. 145 and 146 have barely begun. The cases 

have not yet been referred to a Special Master, much 

less has the Special Master issued any reports. Dela- 

ware’s request to amend its Bill of Complaint and 

Counterclaim has been made at the very outset of this 

matter, and the request relates specifically to the allo- 

cation of unclaimed negotiable financial instruments 

sold by “other entities” as described by the Arkansas et 

al. States which are parties to this matter. Conse- 

quently, Delaware’s proposed amendment does not 

“take the litigation beyond what [this Court] reasona- 

bly anticipated when [this Court] granted leave to file 

the initial pleadings.” Id. at 8. 

Moreover, even if Nebraska were to be considered, 

Delaware meets the guidance laid out in in that case. 

The crucial distinction in Nebraska is whether the pro- 

posed modifications are of a “character and dignity 

which makes the controversy a justiciable one under 

our original jurisdiction.” Id. at 9. Delaware’s request 

to include in Original Actions Nos. 145 and 146 finan- 

cial instruments which were erroneously escheated 

pursuant to the Federal Disposition of Money Orders 

Act is within the character and dignity of this Court’s 

original jurisdiction. The Court has already granted ju- 

risdiction over the disposition of certain negotiable fi- 

nancial instruments sold by MoneyGram which States
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allege should have been escheated pursuant to the 

Federal Disposition of Money Orders Act but were not. 

An examination of other similar instruments sold by 

entities other than MoneyGram which Delaware al- 

leges should not have been escheated pursuant to the 

Federal Disposition of Money Orders Act but were, is 

likewise within the character and dignity of this 

Court’s jurisdiction. 

Third, Delaware’s proposed Amended Bill of Com- 

plaint and its proposed Amended Counterclaim would 

not “unduly complicate the litigation.” Arkansas et al.’s 

Response to Motion to Amend Counterclaim at 7 (cit- 

ing 6 C. Wright & A. Miller, Federal Practice & Proce- 

dure § 1420 (8d ed. 2016)). To the contrary, it would 

avoid the Court having to address the proper disposi- 

tion of these other financial instruments in a new fu- 

ture original action. 

Additionally, the Arkansas States wrongly assume 

that the Complaints as presently constituted raise a 

“discrete legal question about sums payable on a spe- 

cific instrument.” Arkansas e¢ al.’s Response at 5. As 

Delaware has maintained from the beginning, the 

proper classification of MoneyGram’s Official Check 

instruments involves a number of factual determina- 

tions about the treatment of the instruments under a 

number of regulatory and statutory regimes, including 

the Uniform Commercial Code and various U.S. Treas- 

ury regulations. Even within the larger category of 

“MoneyGram Official Checks,” subsets of MoneyGram 

Official Checks may have different characteristics that 

need to be evaluated. As a result, Wisconsin’s assertion
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that MoneyGram’s Official Checks are simply higher 

denominated money orders is simply factually incor- 

rect. Wisconsin’s Response to Motion to Amend Bill of 

Complaint at 2. Addressing in this proceeding the 

same factual determinations for all financial instru- 

ments labeled “Official Checks,” including those sold 

by entities other than MoneyGram, would allow the 

Court to make determinations about all of these in- 

struments in the same action, rather than addressing 

each instrument seriatim in a series of original actions. 

4   

CONCLUSION 

The State of Delaware respectfully requests that 

its Motion for Leave to Amend Bill of Complaint and 

its Motion for Leave to Amend Counterclaim be 

granted. 
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