
  
No. 132, ORIGINAL   

  
IN THE 

SUPREME COURT OF THE UNITED STATES 

  

OCTOBER TERM 2008 

  

STATE OF ALABAMA, STATE OF FLORIDA, STATE OF 

TENNESSEE, COMMONWEALTH OF VIRGINIA, AND THE 

SOUTHEAST INTERSTATE LOW-LEVEL RADIOACTIVE 

WASTE MANAGEMENT COMMISSION, 

Plaintiffs, 

oe 

STATE OF NORTH CAROLINA, 

Defendant. 

  

ON MOTIONS FOR SUMMARY JUDGMENT 

  

SECOND REPORT OF THE SPECIAL MASTER 

  

BRADFORD R. CLARK 
Special Master 
Washington, D.C. 

April 2009 

 





TABLE OF CONTENTS 

Table of Authorities 

L. Baekeround.. «4s eee ohn oe eee be we in Ee KO A 1 

II. The Plaintiffs’ Motion for Summary Judg- 
ment on Count II of the Bill of Complaint ..... 8 

A. Alleged Breach of Contract By Cessa- 
tion of Licensing Activities........... 10 

B. Alleged Breach of the Implied Coven- 
ant of Good Faith and Fair Dealing... . 29 

III. North Carolina’s Motion for Summary 
Judgment on Count II of the Bill of 
LOUIS ioe py ecg ewes eee Pe eee eae 35 

IV. North Carolina’s Motion for Summary 
Judgment on Counts III-V of the Bill 
Or OUI osc oo cane Pho He ede EHS HEREC mS 41 

V. Restitution as a Measure of Damages........ 45 

VL. COMEIMSION... nus cee eu rae hae ee eee eR RHE 48



li 

TABLE OF AUTHORITIES 

CASES: 

Alfred L. Snapp & Son, Inc. v. Puerto Rico 

ex rel. Barez, 458 U.S. 592 (1982)............. 43 

Ames v. Kansas, 111 U.S. 449 (1884)........... 20 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242 

eo Pe ee ee ee 8 

Arizona v. California, 460 U.S. 605 (1983) ...... 42 

~ California v. Arizona, 440 U.S. 59 (1979) ........ 20 

Celotex Corp. v. Catrett, 477 U.S. 317 (1986) ...... 7 

Entergy Arkansas, Inc. v. Nebraska, 

358 F.3d 528 (8th Cir. 2004).............. 31,32 

Hess v. Port Authority Trans-Hudson Corp., 

613 UiB. SOUG8S) oc cccsweeeen sit eanpeewnaas 4 

Louisiana v. Texas, 176 U.S. 1(1900)........ 20, 43 

Nebraska v. Wyoming, 507 U.S. 584 (1993)....... 7 

New Hampshire v. Louisiana, 108 U.S. 76 

(1883) 2... eee eens 43 

Solid Waste Agency of Northern Cook County v. 

U.S. Army Corps of Engineers, 531 U.S. 159, 

ee 0) ee ee eee ee ee eee eT ee 30 

Southeast Interstate Low-Level Radioactive 

Waste Management Comm’n v. North 

Carolina, 533 U.S. 926 (2001)................. 3 

Texas v. New Mexico, 462 U.S. 554 

0 ee eee eee ee 13,31, 52,06 

Texas v. New Mexico, 482 U.S. 124 (1987)....... 42 

Virginia v. Maryland, 540 U.S. 56, 66 (2003) . .13, 30 

Young v. U.S. ex rel. Vuitton et Fils, 

481 U.S. 787 (1987)... 0.0... 0.0.20... eee eee 19, 20



ill 

TABLE OF AUTHORITIES (continued) 

STATUTES: 

Central Interstate Low-Level Radioactive 

Waste Management Compact, 

99 Stat. 1870..................0.8. 12, 13, 31, 32 

Central Midwest Interstate Low-Level Radio- 

active Waste Management Compact, 

OO Stat, 1691 «acca cece avivaves eaaena 12, 31, 38 

Midwest Interstate Low-Level Radioactive 

Waste Management Compact, 

99 Stat. 1901..............0.0048. 13, 31, 32, 38 

Minn. Stat. § 116C.831 (2008).............. 39, 40 

N.C. Gen. Stat. §104G.............0.0...0008. 11 

Northeast Interstate Low-Level Radioactive 

Waste Management Compact, 

99 Stat.1915........ 0.0... cee eee 12, 13, 32 

Omnibus Law-Level Radioactive Waste Inter- 

state Compact Consent Act, Pub. L. No. 

99-240, Tit. II, 99 Stat. 1859................. 14 

Southeast Interstate Low-Level Radioactive 

Waste Compact Amendments Consent Act of 

1989, Pub. L. No. 101-171, § 2, 103 Stat. 1289...1 

Southeast Interstate Low-Level Radioactive 

Waste Management Compact, Pub. L. No. 

99-240, Tit. II, 99 Stat. 1871............. passim 

28 U.S.C. § 1292(b). oe ee 48



lV 

TABLE OF AUTHORITIES (continued) 

OTHER AUTHORITY: 

Federal Rule of Civil Procedure 56(c).......... 

The Federalist No. 81 (Hamilton)............. 

Wayne E. Kiefer, Low-Level Radioactive Waste 

Issues in Michigan: 1980-2000, 33 Michigan 

Academician 343 (2002)................0.. 

~ Restatement (Second) of Contracts § 205 (1980) . . 

Restatement (Second) of Contracts § 250(a) 

CU Sere ere ererre Ti TeTrTe areal Tit ie 

Restatement (Second) of Contracts § 250(b) 

Ciera ca hhDLEVEEE LUPE RISEN EAE SAU GRE GR 

Restatement (Second) of Contracts § 373 (1980) . 

Restatement of the Law of Restitution § 1 

Sis ere TT EoTT ere rTre sry CTE Tita trie 

. 46



This Report was initially distributed to the 

parties in January 2009 and is now being filed with 

the Supreme Court simultaneously with the Prelim- 

inary Report of the Special Master. After the parties 

received the Preliminary Report in June 2006, they 

commenced discovery. After partial discovery, the 

parties suspended discovery in order to file cross- 

motions for summary judgment. The Plaintiffs filed 

a motion for summary judgment on Count II of their 

bill of complaint, and North Carolina filed a motion 

for summary judgment on all of the Plaintiffs’ 

claims. The Special Master held a hearing on the 

motions. After the hearing, at the request of the 

Special Master, the parties filed supplemental briefs 

addressing several issues that arose in the hearing. 

For the reasons set forth below, the Special Master 

recommends that the Plaintiffs’ motion be denied 

and that North Carolina’s motion be granted in part 

and denied in part. 

I. Background 

In 1986, with the consent of Congress, the 

States of Alabama, Florida, Georgia, Mississippi, 

North Carolina, South Carolina, Tennessee, and 

Virginia entered into the Southeast Interstate Low- 

Level Radioactive Waste Management Compact 

(“Southeast Compact” or “Compact”), Pub. L. No. 99- 

240, Tit. II, 99 Stat. 1871, as amended by the South- 

east Interstate Low-Level Radioactive Waste Com- 

pact Amendments Consent Act of 1989, Pub. L. No. 

101-171, § 2, 103 Stat. 1289. The purpose of the 

Compact was to provide facilities for the disposal of 

the region’s low-level radioactive waste. The Com-



2 

pact created the Southeast Interstate Low-Level Ra- 

dioactive Waste Management Commission (“Com- 

mission”), consisting of two voting members from 

each State, to administer the Compact.! 

Under the Compact, a preexisting disposal fa- 

cility in Barnwell, South Carolina, owned by that 

State, served as the initial disposal facility for the 

region until a new facility could be built. In Septem- 

ber 1986, the Commission selected North Carolina to 

be the second host State to construct and operate a 

- new regional facility. Under the terms of the Com- 

pact, the Commission is not “responsible for any 

costs associated with . . . the creation of any facility.” 

Compact, Art. 4(K). Nonetheless, the Commission 

decided in 1988 that it was “necessary and appropri- 

ate” to provide financial assistance to the second 

host State for pre-operational costs associated with 

the construction of a new facility. The member 

States did not provide any of these funds directly. 

Rather, the Commission raised substantial revenue 

by imposing various surcharges and fees on waste 

brought to the Barnwell facility in South Carolina 

and used these funds to defray the costs associated 

with North Carolina’s efforts to site and develop a 

new facility. From 1988 through 1997, the Commis- 

sion provided North Carolina with approximately 

$80 million in assistance. During the same period, 

  

1 The following description is based on the submissions of the 

parties and does not consist of findings by the Special Master. 
This description is intended solely to provide background and 
context for this Report and does not preclude future proceed- 
ings to adjudicate material facts should such adjudication prove 
necessary.
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North Carolina expended approximately $34 million 

of its own funds, but the State did not succeed in ob- 

taining a license to construct a new facility. 

In 1995, South Carolina withdrew from the 

Compact, thereby depriving the Commission of addi- 

tional revenue from the Barnwell facility and creat- 

ing potential competition for any new regional facili- 

ty. In 1996, the Commission initially informed 

North Carolina that it could not provide further 

funds. After North Carolina informed the Commis- 

sion that it could not continue the project without 

financial assistance, however, the Commission 

agreed to continue its assistance from funds on 

hand. Finally, in late 1997, the Commission ceased 

providing North Carolina with additional financial 

assistance. North Carolina commenced an “orderly 

shutdown of the project” and withdrew from the 

Compact in July 1999. 
In December 1999, the Commission held a 

Sanctions Hearing, found that North Carolina had 
breached the Compact, and ordered it to repay close 

to $80 million that it had received from the Commis- 

sion along with an additional $10 million in sanc- 

tions and attorney’s fees. North Carolina did not 

participate in this hearing and did not comply with 

the Commission’s order. The Commission itself sub- 

sequently attempted to sue North Carolina in the 

original jurisdiction of the Supreme Court, but the 

Court denied the Commission leave to file its com- 

plaint. See Southeast Interstate Low-Level Radioac- 

tive Waste Management Comm'n v. North Carolina, 

533 U.S. 926 (2001).
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The Commission, joined by Alabama, Florida, 

Tennessee, and Virginia, subsequently filed a similar 

complaint, and the Court granted leave to file in 

2003. The case was assigned to the Special Master 

on November 17, 2003. 

After initial proceedings, the Special Master 

distributed a Preliminary Report to the parties on 

June 19, 2006, recommending that North Carolina’s 

motion to dismiss the Commission’s claims be de- 

nied; that the Plaintiffs’ motion for summary judg- 

- ment on Count I of the bill of complaint be denied; 

and that North Carolina’s motion to dismiss the bill 

of complaint be granted in part and denied in part. 

North Carolina’s motion to dismiss the Com- 

mission’s claims asserted that those claims are 

barred by the Eleventh Amendment and principles 

of state sovereign immunity. The Report noted that 

the logic of the Court’s opinion in Hess v. Port Au- 

thority Trans-Hudson Corp., 513 U.S. 30 (1994), 

“suggests that if Compact Clause entities should not 
be treated as States when they are sued as defen- 

dants, then they should not be treated as States 

when they sue as plaintiffs.” The Report, however, 

recommended that the motion be denied—and that 

the Eleventh Amendment question not be resolved at 

that point in the proceedings—because “careful re- 

view of the Court’s precedents suggests that a non- 

State party may join a State or the United States in 

suing a State in the Supreme Court’s original juris- 

diction so long as the non-State party asserts the 

same claims and seeks the same relief as the other 

plaintiffs.”
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The Report noted that the Plaintiffs “have 

filed a joint Bill of Complaint and are currently as- 

serting the same claims and seeking the same relief 

against North Carolina,” and that North Carolina’s 

contention that the Plaintiff States may not be en- 

titled to assert some of the claims that the Commis- 

sion is entitled to assert could not be resolved with- 

out further factual and legal development. The Re- 

port also stated that “North Carolina is free to renew 

its motion to dismiss if and when the Commission 

attempts to pursue a claim legally foreclosed to the 

States.” 

The Report recommended that the Plaintiffs’ 

motion for summary judgment on Count I of the bill 

of complaint—which essentially sought summary en- 

forcement of the Commission’s sanctions order 

against North Carolina—be denied because the 

Compact “does not authorize the Commission to im- 

pose monetary sanctions against member States, 

and because North Carolina withdrew from the 

Compact prior to the imposition of sanctions.” The 

Report further concluded that “North Carolina did 

not waive its right to contest enforcement of the 

Commission’s order by failing to appear in that pro- 

ceeding.” Although the Report accordingly recom- 

mended that the Commission’s sanctions order not 

be summarily enforced, it stressed that this recom- 

mendation “does not mean that North Carolina faces 

no potential liability as a matter of law” with respect 

to the Plaintiffs’ other claims in the bill of complaint. 

Finally, the Report recommended that North 

Carolina’s motion to dismiss the Complaint be 

granted to the extent that it urged that the Commis-
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sion’s sanctions order could not be enforced and that 

the Compact does not authorize the Commission to 
impose monetary sanctions. The Report recom- 

mended that the motion be denied, however, to the 

extent that it contended that the Plaintiffs were 

barred as a matter of law from seeking a judicial re- 

medy beyond the remedies prescribed by the Com- 

pact. The Report concluded that further proceedings 

were necessary to determine whether North Caroli- 

na in fact breached its obligations under the Com- 

_ pact, whether North Carolina had any implied obli- 

gation under the Compact not to withdraw after be- 

ing selected as a host State, and if so, when if ever 

such an obligation attached. The Report also con- 

cluded that further proceedings were necessary to 

evaluate the merits of the other claims that the 

Plaintiffs asserted in the bill of complaint. The Re- 

port stressed that “to the extent that the parties al- 

lege that North Carolina and the Commission en- 

tered into some kind of supplemental agreement 

outside the Compact, they may face a variety of legal 

and practical hurdles in seeking relief based on any 

such agreement.” But the Report noted that, at that 

early stage of the proceedings, “no reason appears 

why such claims must be dismissed as a matter of 

law.” 

After the Special Master issued the Prelimi- 

nary Report with respect to the parties’ threshold 

motions, the parties agreed on a discovery schedule 

to be conducted over the next eighteen months. Be- 

fore the parties had completed discovery pursuant to 

that schedule, however, they jointly requested that 

the Special Master establish a schedule for the filing
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of dispositive motions for summary judgment based 
on their partial discovery to that point. The Special 

Master agreed, and the parties then filed cross- 

motions for summary judgment. 

The Plaintiffs filed a motion for summary 

judgment on Count II of their bill of complaint. 

North Carolina filed a motion for summary judgment 

on all of the Plaintiffs’ claims. The parties appeared 

before the Special Master to argue those motions. 

Following the argument, the Special Master re- 

quested supplemental briefing on several legal and 

factual questions that arose in connection with the 

pending motions. The parties filed supplemental 

briefs, responses, and replies to address these mat- 
ters. 

Although the Federal Rules of Civil Procedure 

are not strictly applicable in this original action, the 

Rules and the Court’s precedents construing them 

are “useful guides” to the resolution of the parties’ 

motions. See Nebraska v. Wyoming, 507 U.S. 584 

(1993); Supreme Court Rule 17.2. Under Rule 56(c), 

summary judgment is proper “if the pleadings, the 

discovery and disclosure materials on file, and any 

affidavits show that there is no genuine issue as to 

any material fact and that the movant is entitled to 

judgment as a matter of law.” F.C.R.P. 56(c). When 

the non-moving party bears the burden of proof at 

trial, summary judgment is warranted if the non- 

moving party fails to “make a showing sufficient to 

establish the existence of an element essential to 

[its] case.” Celotex Corp. v. Catrett, 477 U.S. 317, 

322 (1986). In determining whether a material fac- 

tual dispute exists, the Court views the evidence
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through the prism of the controlling legal standard. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986). The Special Master concludes that these 

principles should guide his recommendations con- 

cerning the parties’ motions for summary judgment. 

For the reasons set forth below, the Special 

Master recommends that the Plaintiffs’ motion be 

denied and that North Carolina’s motion be granted 

in part and denied in part. 

Il. The Plaintiffs’ Motion for Summary 
Judgment on Count II of the Bill of 

Complaint 

The Plaintiffs seek summary judgment 

against North Carolina on Count II of the bill of 

complaint, which alleges that North Carolina 

breached the Compact. In their motion, the Plain- 

tiffs argue that North Carolina breached the Com- 

pact in two ways. First, the Plaintiffs argue that 

North Carolina breached the Compact in December 

1997 by ceasing all activities in pursuit of a license 

to build the second regional low-level radioactive 

waste disposal facility. They stress that North Caro- 

lina remained a party to the Compact for nineteen 

more months and therefore remained subject to its 

obligations under the Compact. Second, the Plain- 

tiffs argue that North Carolina breached the implied 

covenant of good faith and fair dealing by withdraw- 

ing from the Compact in July 1999 “on the eve of the 

sanctions hearing the Commission had convened to 

address North Carolina’s failure to fulfill its own ob- 

ligations under the Compact.” Pl. Mem. in Support 

of S.J. at 22-23.
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North Carolina, in opposing the Plaintiffs’ mo- 

tion and by filing its own motion for summary judg- 
ment on Count II, see Part III, infra, argues that it 

fulfilled its obligation under the Compact to “take 

appropriate steps to ensure that an application for a 
license to construct and operate a facility of the des- 

ignated type is filed with and issued by the appro- 

priate authority.” Compact, Art. 5(C). In addition, 

North Carolina maintains that there is no dispute 

that it would have pursued the licensing process if 

the Commission had provided further funding. With 

respect to the Plaintiffs’ second theory of breach, 

North Carolina argues that the express provision in 

the Compact permitting withdrawal precludes any 

claim that withdrawal could violate the implied co- 

venant of good faith and fair dealing. In addition, 

North Carolina argues that, even if withdrawal 

could, under some circumstances, violate the implied 

covenant of good faith and fair dealing, the record 

does not reveal any evidence of bad faith in this case. 

The Special Master recommends that the 

Plaintiffs’ motion be denied because North Carolina 

did not breach the Compact by ceasing licensing ac- 

tivities for nineteen months before its withdrawal 

from the Compact and because North Carolina’s 

withdrawal did not violate the implied covenant of 

good faith and fair dealing. Denial of the Plaintiffs’ 

motion for summary judgment (and, as is explained 

below, grant of North Carolina’s motion for summary 

judgment) on Count II does not necessarily mean 

that North Carolina faces no potential liability as a 

matter of law with respect to the Plaintiffs’ other 

claims. See Part IV, infra.
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A. Alleged Breach of Contract By 

Cessation of Licensing Activities 

The Plaintiffs argue that North Carolina 

breached the Compact by ceasing all licensing activi- 

ties on December 19, 1997, nineteen months before 

North Carolina formally withdrew from the Compact 

on July 26, 1999. The parties do not dispute that 

North Carolina did not take additional steps to pur- 

sue a license for a waste facility during that period. 

See Pl. Statement of Undisputed Material Facts J 55 

- (“After Dec. 19, 1997, North Carolina took no further 

steps to license, site, or construct a facility.”); Def. 

Statement of Material Facts Not in Dispute J] 67-70 

(stating that as of December 19, 1997, North Caroli- 

na “was shutting down the project of siting and li- 

censing a low-level radioactive disposal facility”). 

The parties do, however, dispute what specific ac- 

tions North Carolina did take during those nineteen 

months, and the legal significance of those actions or 

omissions. 

The Commission selected North Carolina to be 

the second host State for the region in September 

1986. (South Carolina, which had a facility when it 

joined the Compact, was the first host State.) The 

North Carolina General Assembly responded by 

enacting legislation creating the North Carolina 

Low-Level Radioactive Waste Management Authori- 

ty (“Authority”). The purpose of the Authority was 

to fulfill North Carolina’s responsibilities under the 

Compact, while protecting the State’s public health, 

safety, and environment. N.C. Gen. Stat. § 104G
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(repealed effective July 1, 2000). Several provisions 

of the Compact are relevant to the present dispute. 
First, Article 4(K) of the Compact provides in 

pertinent part that the “Commission shall not be re- 

sponsible for any costs associated with . . . the crea- 

tion of any facility.” Compact, Art. 4(K). Second, Ar- 

ticle 5(C) of the Compact provides that “[e]lach party 

state designated as a host state for a regional facility 

shall take appropriate steps to ensure that an appli- 

cation for a license to construct and operate a facility 

of the designated type is filed with and issued by the 

appropriate authority.” Jd., Art. 5(C). Third, Article 

7(G) of the Compact provides that “[s]ubject to the 

provisions of Article VII section (h), any party state 

may withdraw from this compact by enacting a law 

repealing the compact, provided that if a regional fa- 

cility is located within such state, such regional facil- 

ity shall remain available to the region for four 

years.” Id., Art. 7(G). Article 7(H), added at the 

behest of North Carolina after it was chosen as the 

second host State, provides: “The right of a party 

state to withdraw pursuant to Article VII section (g) 

shall terminate thirty days following the com- 

mencement of operation of the second host state dis- 

posal facility. Thereafter a party state may with- 

draw only with the unanimous approval of the 

Commission and with the consent of Congress.” Id., 

Art. 7(H). 

Notwithstanding these terms, it appears that 

the Southeast Compact was the weakest, in terms of 

the provisions for sanctions for recalcitrant states 

and for withdrawal, of all interstate compacts on ra- 

dioactive waste created at this time. As noted in the
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Preliminary Report, the only sanction that the Com- 

pact expressly authorizes the Commission to impose 

is the revocation of the membership in the Compact 

of a State that fails to fulfill its obligations under the 

Compact. Other compacts approved simultaneously 

by Congress, by contrast, empowered the compact 

entities to impose more draconian forms of sanctions. 

See, e.g., Northeast Interstate Low-Level Radioactive 

Waste Management Compact, Art. IV(1)(14), 99 Stat. 

1915 (authorizing the compact commission to “im- 
_ pose sanctions, including but not limited to, fines, 

suspension of privileges and revocation of the mem- 

bership of a party state”); Central Midwest Inter- 

state Low-Level Radioactive Waste Management 

Compact, Art. VIII(f), 99 Stat. 1891 (authorizing the 

compact commission to impose on a host State that 

withdraws before fulfilling its obligations “a sum the 

Commission determines to be necessary to cover the 

costs borne by the Commission and remaining party 

states as a result of that withdrawal”); Central In- 

terstate Low-Level Radioactive Waste Management 

Compact, Art. VII(e)(14), 99 Stat. 1870 (authorizing 

compact commission to require specific monetary 

payments as a sanction for non-compliance or failure 

to fulfill compact obligations). 

The Southeast Compact also imposes fewer 

limits than do other contemporaneously approved 

compacts on the right of participating States to 

withdraw. As noted above, the Compact (at the urg- 

ing of North Carolina after it was chosen as the 

second host state) expressly limits the right of States 

to withdraw only after the second host facility be- 

comes operational. Other compacts, by contrast, im-
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pose more stringent limits on the right of withdraw- 

al.2 See, e.g., Midwest Interstate Low-Level Radioac- 

tive Waste Management Compact, Art. VIII(i), 99 

Stat. 1901 (providing for financial penalties for host 

States that withdraw before fulfilling their obliga- 

tions); Central Interstate Low-Level Radioactive 

Waste Compact, Art. VII(d), 99 Stat. 1870 (delaying 

the effect of withdrawals for five years); Midwest In- 

terstate Low-Level Radioactive Waste Management 

Compact, Art. VIII(e), 99 Stat. 1900 (same); North- 

east Interstate Low-Level Radioactive Waste Man- 

agement Compact, Art. VII(h), 99 Stat. 1922 (same). 

Given the Southeast Compact’s relatively lax 

provisions governing the Commission’s sanctioning 

authority and the participating States’ right to with- 

draw, it is difficult to resist the conclusion that each 

of the participating States hoped to receive the bene- 

fit of being able to dispose of waste at a facility out- 

side its borders, while avoiding the burdens of being 

the State selected to host the waste disposal facility. 

  

2 The Southeast Compact was approved by Congress simulta- 
neously with other regional compacts. The Plaintiffs stress 

that the drafters of the Southeast Compact did not closely con- 
sult the other compacts when they negotiated its terms. This 
Report compares and contrasts these compacts not to establish 
the specific intent of their respective drafters, but to ascertain 
how Congress would have understood the compacts when it 
enacted them into law. See Virginia v. Maryland, 540 U.S. 56, 
66 (2003) (quoting New Jersey v. New York, 523 U.S. 767, 811 
(1998)) (“We interpret a congressionally approved interstate 
compact ‘[j]ust as if [we] were addressing a federal statute.”). 

Accordingly, the Supreme Court has previously interpreted an 
interstate compact by comparing it to other “compacts, ap- 
proved by Congress contemporaneously.” See Texas v. New 
Mexico, 462 U.S. 554, 565 (1983).
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This is not to suggest that the Compact does not em- 

body an enforceable bargain among the participating 

States; but the Compact seems clearly to have been 

designed to maximize the participating States’ abili- 

ty to extricate themselves from the arrangement if 

they had the misfortune of being chosen as the host 

State. Under such a regime, it would be surprising 

indeed if a facility were actually constructed without 

significant assistance from the States not selected as 

hosts or from the Commission, drawing on other 

_ sources of revenue. 

To be sure, it is not clear that more stringent 

restrictions on withdrawal or more robust sanction- 

ing power would have produced a different outcome; 

even the regional compacts with stronger terms os- 

tensibly designed to ensure State participation did 

not ultimately produce new disposal facilities. In- 

deed, although Congress simultaneously approved 

seven regional interstate compacts in 1986 to deal 

with the disposal of low-level radioactive waste, see 

Omnibus Law-Level Radioactive Waste Interstate 

Compact Consent Act, Pub. L. No. 99-240, Tit. II, 99 

Stat. 1859, none of these compacts has yet produced 

an operational low-level radioactive waste disposal 

facility. This appears to be in part because of the 

strong political and environmental obstacles to siting 

and licensing such facilities, and in part because of 

changes in the market and technology for the dis- 

posal of low-level radioactive waste. 

This is the context in which the events giving 

rise to the present dispute took place. As noted 

above, although the Compact establishes that the 

Commission has no legal obligation to bear any of
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the costs associated with the creation of a new facili- 

ty, soon after being selected as the second host State 

North Carolina requested financial assistance from 

the Commission and indicated that it was unable or 

unwilling to bear the full cost of building a new facil- 

ity. The Commission responded by adopting a reso- 

lution on Feb. 9, 1988, deeming “it appropriate and 

necessary to provide financial assistance to any state 

duly designated as the next host state for the initial 

planning and administrative costs and other pre- 

operational costs associated with that state’s obliga- 

tion to create and operate a regional facility.” App. 

63. 

Beginning in Fiscal Year 1988 (July 1, 1987 — 

June 30, 1988) and continuing through Fiscal Year 

1998 (July 1, 1997 — June 30, 1998), the Commission 

provided North Carolina with approximately $80 

million in assistance. During the same period, North 

Carolina spent approximately $34 million of its own 

funds. The Commission’s funds did not come from 

the party States. Rather, they were raised through 

surcharges and fees imposed on waste generators 

who used the Barnwell facility in South Carolina. 

The parties jointly provided the following year-by- 

year breakdown of the funds provided by the Com- 

mission and North Carolina. See Parties’ Joint 

Supp. Fact Br. in Support of Mot. for S. J. (April 18, 

2008), at 1.
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FISCAL YEAR COMMISSION NORTH CARO.- 

FUNDS LINA FUNDS 

1988 $200,000 $473,688 

1989 $200,000 $2,467,160 

1990 $1,015,914 $8,561,524 

| 1991 $8,700,103 $7,281,097 

1992 $11,199,561 $1,132,272 

1993 $17,575,695 $2,215,442 

1994 $12,069,397 $2,300,941 

1995 $16,729,754 $2,264,566 

1996 $3,166,000 $2,196,326 

1997 $2,800,769 $2,145,691 

1998 $6,260,347 $2,028,978 

1999 $0 $531,923 

2000 $0 $346,097 

TOTAL $79,917,540 $33,945,705 
  

According to the parties, these funds were 

spent as follows: $94 million on site development, 
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$11 million on siting and licensing review efforts, $3 

million on outside counsel to defend litigation, and 

$6 million by the Authority for salaries, benefits, and 

the cost of operations. Id. at 2. 

Several key events help to put these expendi- 

tures in context. Early in the process, North Caroli- 

na defended and settled litigation over the location 

of the new facility. The State subsequently filed a 

license application for a proposed facility in Wake 

County in December 1993. On the basis of numer- 

ous concerns relating to health and safety, the State 

licensing authority declined to rule on the applica- 

tion at that time. North Carolina, with continuing 

financial assistance from the Commission, proceeded 

to hire consultants and experts in an attempt to ad- 

dress these concerns and obtain approval. 

Apparently frustrated with the pace of the 

project, South Carolina exercised its right to with- 

draw from the Compact in July 1995, thereby depriv- 

ing the Commission (and North Carolina) of further 
funding from fees assessed by the Barnwell facility. 

On January 5, 1996, the Commission informed 

North Carolina that it could no longer provide funds 

to assist with the development of the second facility. 

Pet. App. at 70a-74a. North Carolina responded that 

it was unwilling to assume a greater portion of the 

financial responsibility for the project than it had 

assumed to date. The Commission reversed its posi- 
tion and released additional funds to North Carolina 

during 1996 and 1997. 

On December 1, 1997, the Commission again 

informed North Carolina that it would no longer 

provide funding for the project. North Carolina re-
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sponded that without further financial assistance, it 

would be forced to commence an orderly shutdown of 

the project. The Authority’s Business Plan, for- 

warded to the Commission on December 13, 1996, 

stated that “the total funds estimated to be required 

to reach the point at which a license can be issued 

(assuming a favorable decision) is $34 million.” Par- 

ties’ Joint Suppl. Fact Br. in Support of Mot. for S. J. 

(April 18, 2008), at 7. Furthermore, the best esti- 

mate at that time of the cost of constructing a facili- 

_ ty, assuming the issuance of a license, was an addi- 

tional $75 million. Id. 

Because the Commission had only approx- 

imately $20 million on hand and North Carolina was 

not willing to assume a greater proportion of the 

costs, efforts to complete the licensing process essen- 

tially ceased at the end of 1997. North Carolina did, 

however, continue to fund the Authority for several 

years, maintain the project’s records, and preserve 

the work done to date in the unlikely event that fur- 

ther funds became available. Finally, in July 1999, 

the North Carolina legislature voted to withdraw 

from the Compact. The Commission held a sanctions 

hearing in December 1999. The Commission un- 

animously found that North Carolina had failed to 

fulfill its obligations under the Compact, and it or- 

dered North Carolina to repay all of the funds it had 

received from the Commission. North Carolina did 

not recognize the authority of the Commission, and 

this lawsuit followed. 

At the outset, the Plaintiffs contend that the 

Court need not independently decide whether North 

Carolina took appropriate steps to ensure the licens-



19 

ing of the facility, because the Commission resolved 

that question in its sanctions decision. According to 

the Plaintiffs, the Commission’s determination is 

“conclusive” for purposes of this litigation. The Spe- 

cial Master finds this contention unpersuasive for 

the reasons previously set forth in the Preliminary 

Report. The best reading of the Compact is that the 

Commission lacks the power to impose monetary 

sanctions on member States. See Prelim. Report at 

16-27. In addition, North Carolina withdrew from 

the Compact before the Commission purported to 

impose sanctions. Id. at 27-32. Thus, both the 

Plaintiffs and the Defendant remain free to press 

their interpretations of the Compact before the Spe- 

cial Master and, ultimately, before the Supreme 

Court. 

In the alternative, the Plaintiffs argue that 

the Commission’s decision finding that North Caro- 

lina breached the Compact is entitled to substantial 

deference. The Special Master finds this argument 

unpersuasive because the Constitution vests the Su- 

preme Court with the authority to resolve disputes 

between States. The Court is composed of Justices 
with life tenure and salary protection, and the Con- 

stitution presupposes that judicial officers with these 

protections are in the best position to resolve dis- 

putes between States impartially. The Commission 

does not share these characteristics and cannot 

claim impartiality in this dispute. Indeed, it in- 

itiated this litigation and is currently a party to 

these proceedings. Under these circumstances, the 

Commission cannot be considered an independent 

and impartial decisionmaker. Cf Young v. U.S. ex
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rel. Vuitton et Fils, 481 U.S. 787 (1987). In addition, 

the Court has often observed that the Founders 

vested the Court with original jurisdiction in cases 

involving States in order to “match the dignity of the 

parties to the status of the court.” California v. Ari- 

zona, 440 U.S. 59, 65-66 (1979); accord Louisiana v. 

Texas, 176 U.S. 1, 15 (1900); Ames v. Kansas, 111 

U.S. 449, 464 (1884); see also The Federalist No. 81 

(Hamilton) (“[I]n cases in which a state might hap- 

pen to be a party, it would ill suit its dignity to be 

_ turned over to an inferior tribunal.”) Accordingly, 

the question whether North Carolina fulfilled its ob- 

ligation under the Compact to take “appropriate 

steps” towards licensing of a disposal facility is for 

the Court to resolve in the first instance without ac- 

cording deference to the Commission’s interpreta- 

tion. 

Turning to this question, the Special Master 

concludes that North Carolina did not breach its ob- 

ligation to take “appropriate steps” under the Com- 

pact. The Plaintiffs do not contend for purposes of 

the current motion that North Carolina failed to 

take appropriate steps to license a facility prior to 

December 1997. Rather, their contention is that by 

refusing after that time to assume the entire finan- 

cial burden associated with licensing and building a 

facility, North Carolina failed to take appropriate 

steps and breached its obligations under the Com- 

pact. 

At the outset, it is necessary to identify pre- 

cisely the obligation at issue. Contrary to the Plain- 

tiffs’ occasional suggestions, the Compact does not 

impose an absolute obligation on the host State to



21 

build a facility. Rather, it obligates the host State 

only to “take appropriate steps to ensure that an ap- 

plication for a license to construct and operate a fa- 

cility of the designated type is filed with and issued 

by the appropriate authority.” Compact, Art. 5(C). 
In this case, the appropriate authority was the Divi- 

sion of Radiation Protection in the North Carolina 

Department of Environment, Health, and Natural 

Resources. A central issue, therefore, is whether 

North Carolina breached its obligation to take “ap- 

propriate steps” to secure a license from that agency. 

In the Special Master’s view, the obligation in ques- 

tion is properly construed to be more akin to a prom- 

ise to use reasonable efforts than a promise to build 

a facility no matter what the cost. 

In the Preliminary Report, the Special Master 

raised the question whether there was any supple- 

mental agreement between North Carolina and the 

Commission that would have limited North Caroli- 

na’s right to withdraw in exchange for financial as- 

sistance from the Commission. Both in their briefs 

and at the oral argument on the pending motions, 
the parties have now made clear that there was no 

such agreement. Rather, the Commission provided 

assistance merely to facilitate North Carolina’s per- 

formance under the Compact and neither requested 

nor expected any additional performance. This fact 

is somewhat surprising given the amount of money 

the Commission provided over a decade. At any 

point, it could have made clear to North Carolina 

that further financial assistance was contingent 

upon amending the Compact to limit North Caroli- 

na’s rights or augment its obligations.
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Indeed, after being chosen as the second host 

State, North Carolina successfully sought an 

amendment to the Compact that it considered neces- 

sary to protect its interests as the second host State. 

The amendment provides that the “right of a party 

state to withdraw ... shall terminate thirty days fol- 

lowing the commencement of operation of the second 

host state disposal facility.” Compact, Art. 7(H). 

The negative implication of this amendment is that 

party States (including North Carolina) remained 

_ free to withdraw prior to the opening of a second fa- 

cility. South Carolina exercised this right in 1995, 

and North Carolina exercised it in 1999. 

The question under the Compact, therefore, is 

whether North Carolina took appropriate steps to 

apply for and obtain a license while still a member of 

the Compact. The Special Master believes that the 

phrase “appropriate steps,” as used in the Compact, 

is ambiguous. At a minimum, the adjective “appro- 

priate” suggests that not all steps are required by 

the Compact. For example, a host State presumably 

would not violate the obligation to take appropriate 

steps by declining to locate the waste facility in the 

center of an urban area, rather than in an unpopu- 

lated area. Similarly, a host State likely would not 

violate the obligation to take appropriate steps by 

declining to seek a license for a facility that would 

operate in violation of State health and safety re- 

quirements. Cost is undoubtedly also relevant in as- 

sessing the obligation to take “appropriate steps.” 

While the Compact might be construed to require 

the expenditure of $34 million to apply for a license, 

it is doubtful that it required the expenditure of $1
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billion for this purpose. The Compact underscores 

the non-absolute nature of the obligations it imposes 

on party States by providing that “nothing in this 

compact shall be construed to infringe upon, limit or 

abridge” the rights enjoyed by sovereign States. 

Compact, Art. 3. 

Given the inherent ambiguity in the phrase 

“appropriate steps” and the Compact’s express res- 

ervation of the party States’ sovereign rights, the 

Special Master believes that the meaning of the 

phrase may be informed by the parties’ course of per- 

formance under the Compact. The course of perfor- 

mance suggests that North Carolina satisfied its ob- 

ligation to take “appropriate steps.” Soon after being 

selected as the second host State, North Carolina in- 

dicated that it could not bear the full financial bur- 

den of siting, licensing, and building a new facility. 

Accordingly, it repeatedly requested that the Com- 

mission provide substantial financial assistance. 

The Commission responded to these requests by pro- 

viding such assistance through the end of 1997. The 

Commission’s willingness to share the financial bur- 

den (even though it had no obligation to do so under 
the Compact) may be explained in part by the exis- 

tence of the provision of the Compact giving North 

Carolina (and every other State) the right to with- 

draw from the Compact. This provision created the 

real possibility that North Carolina might withdraw 

from the Compact if the financial burden of being a 

host State proved too onerous. 

Thus, in the first four years after North Caro- 

lina was selected, the Commission bore a smaller 

proportion of the costs (approximately $10 million)
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than did North Carolina (approximately $18 mil- 

lion). As the magnitude of the project became clear- 

er, however, the Commission assumed a greater pro- 
portion of the costs. Accordingly, during the next 

four years, the Commission contributed approx- 

imately $57 million, while North Carolina contri- 

buted approximately $8 million. At no point, howev- 

er, did the Commission condition its assistance on a 

promise by North Carolina either to assume a great- 

er share of the costs of the project in the future or to 

_ refrain from exercising its right to withdraw from 
the Compact. 

This left the Commission in a difficult position 

when South Carolina withdrew from the Compact in 

1995. To that point, fees assessed at the Barnwell 

facility had provided virtually all of the funds used 

by the Commission to finance the development of a 

second facility. In January 1996, the Commission 

informed North Carolina that it could no longer pro- 

vide financial assistance, but reversed course when 

North Carolina refused to assume full responsibility 

for the project. In December 1997, the Commission 

informed North Carolina that it would not provide 

further funding. At this juncture, North Carolina 

declined to assume the entire financial burden of li- 

censing a facility going forward, and considered pro- 

posals for alternative funding. 

It is in light of this background that the Plain- 

tiffs present their claim that North Carolina either 

repudiated or breached its Compact obligation to 

take “appropriate steps” by taking no steps to license 

a facility after December 1997. North Carolina 

counters that it fulfilled its obligation under the
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Compact to take appropriate steps because the Com- 

pact did not require it to assume the full financial 
burden of licensing a facility and because it contin- 

ued to fund the Authority and preserve the project 

for several years while seeking to resolve the funding 

impasse with the Commission. In North Carolina’s 

view, it would have been futile (and therefore not 

“appropriate”) to expend additional funds without a 

substitute for the Commission’s contributions. Ac- 

cordingly, North Carolina reduced its expenditures 

from an annual average of $2 million during the pre- 

ceding six fiscal years to approximately $440,000 

during the last two fiscal years of the project. 

The Special Master believes that the Plaintiffs 

are not entitled to summary judgment on the basis of 

these events. Soon after being named a host state, 

North Carolina took the position that it could not 

bear the entire cost of siting and licensing a facility. 

Accordingly, the State provided substantial—but 

non-exclusive—funding for the project from 1987 

through 1999. The Commission agreed early on that 

it was “appropriate and necessary to provide finan- 

cial assistance” to the host state for initial planning 

and administrative costs. In addition, the Commis- 

sion continued to provide financial assistance beyond 

the initial stages of the project—in much more sub- 

stantial amounts than at the beginning of the 

process—until it ceased funding at the end of 1997. 

Even today, the Plaintiffs do not contend that North 

Carolina breached the Compact prior to December 

1997 by refusing to assume the entire cost of obtain- 

ing a license for a new facility. If North Carolina’s 

limited financial contributions satisfied its obligation
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to take “appropriate steps” prior to 1998, then it is 

difficult to conclude that its refusal to assume an un- 

limited financial commitment going forward 

breached this obligation. To the contrary, the par- 

ties’ course of performance suggests that North Car- 

olina’s continuing (albeit limited) financial contribu- 

tions satisfied its obligation to take “appropriate 

steps” under the Compact. 

This conclusion is strengthened by the fact 

that North Carolina could have exercised its right to 

- withdraw from the Compact at an earlier time. As 

noted above (and discussed further in Part II.B, in- 

fra), the Compact’s only express limitation on the 

party States’ right to withdraw—in Article 7(h), 

which was added at North Carolina’s request after it 

was chosen as the second host State—provides only 

that a party State cannot withdraw more than thirty 

days after the second host State’s disposal facility 

commences operation, without unanimous consent of 

the other party States. Compact, Art. 7(H). There 

is, of course, no dispute that the disposal facility of 

the second host State (North Carolina) had not yet 

commenced operation at the time of North Carolina’s 
withdrawal. If withdrawal by North Carolina in De- 

cember 1997 (when the Commission ceased provid- 

ing funding) or earlier would not have constituted a 

repudiation of the Compact or a breach of North 

Carolina’s obligation to take “appropriate steps” to 

secure a license for a disposal facility, then it is diffi- 

cult to see how its subsequent withdrawal, after con- 

tinuing to provide funding sufficient to keep resump- 

tion of the licensing process a viable option, can con- 

stitute a repudiation or a breach of that obligation.
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The Plaintiffs’ claim—which essentially amounts to 

the narrow contention that North Carolina’s failure 

to withdraw immediately upon deciding that it could 

not provide all of the requisite funds constituted a 

repudiation or a breach—cannot withstand scrutiny. 

It is true that, after the Commission withdrew 

its assistance in 1997, North Carolina took the posi- 

tion that it could not complete the licensing process 

on its own and decreased its expenditures from ap- 

proximately $2 million a year to approximately 

$440,000 a year. The Plaintiffs argue that, by taking 
these steps, North Carolina repudiated its obliga- 

tions under the Compact. But these actions do not 

constitute repudiation. Repudiation occurs when an 

obligor either makes a statement to an obligee “indi- 

cating that the obligor will commit a breach that 

would itself give the obligee a claim for damages for 

total breach,” Restatement (Second) of Contracts 

§ 250(a) (1980), or performs “a voluntary affirmative 

act which renders the obligor unable or apparently 

unable to perform without such a breach.” Id. 

§ 250(b). North Carolina did not state that it in- 

tended to breach the Compact. To the contrary, 

North Carolina took the position that it was not obli- 

gated under the Compact to bear all of the costs as- 

sociated with licensing a facility. Nor did North 

Carolina act in a way that rendered it unable to per- 

form under the Compact. To the contrary, it contin- 

ued to fund the Authority for almost two more years 

in the hope that alternative funding could be se- 

cured. 
It might be argued that North Carolina at 

least should have maintained rather than reduced
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its expenditure level until it withdrew from the 

Compact. This argument is not persuasive. The 

parties agree that, at the time the Commission with- 

drew its assistance, it would have taken at least $34 

million to complete the steps necessary to obtain a 

license. Of course, there was no guarantee that 

these efforts would have been successful, and even 

more expenditures might have been needed to secure 

a license. And even if the license had been secured, 

construction of the facility would have required an 

additional, and substantial, expenditure of funds. 

Thus, even if North Carolina had continued to spend 

money at its previous rate prior to withdrawing from 

the Compact, it would have spent only a small frac- 

tion of the amount needed to reapply for a license. 

Since North Carolina’s obligation to take “ap- 

propriate steps” did not require it to expend $34 mil- 

lion, it did not require North Carolina to waste sev- 

eral million dollars while seeking alternative fund- 

ing. Rather, under the circumstances, North Caroli- 

na’s decision to fund the Authority and preserve the 

project until it withdrew constituted “appropriate 

steps” under the Compact. A contrary conclusion— 

that North Carolina was required to continue its ex- 

penditures at pre-1998 levels—would have created a 

perverse incentive for North Carolina to withdraw 

immediately in December 1997 to avoid breaching 

the Compact rather than to maintain the status quo 

and seek alternative funding. Under these circums- 

tances, the Special Master believes that North Caro- 

lina’s actions satisfied its obligation under the Com- 

pact to take “appropriate steps.”
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B. Alleged Breach of the Implied 

Covenant of Good Faith and Fair 

Dealing 

The Plaintiffs also argue that North Carolina 

breached an implied covenant of good faith and fair 

dealing by withdrawing from the Compact “after in- 

ducing the other Party Sates to invest more than 

eleven years and $80 million in its effort to develop a 

regional waste disposal facility.” Pl. Mem. in Sup- 

port of S.J. at 22. The Plaintiffs thus argue both 

that the Court should hold that the duty of good 

faith and fair dealing applies to interstate compacts 

and that North Carolina’s withdrawal “was the epi- 

tome of bad faith and unfair dealing.” Jd. at 23. 

Even assuming that the duty of good faith applies to 

interstate compacts, the record contains no evidence 

that North Carolina acted in bad faith. 

First, it is not clear that the duty of good faith 

and fair dealing applies to compacts between sove- 

reign States. Moreover, even if it applies, it is not 

clear that it applies in the same way as it does to 

private contracts. In ordinary contract cases, courts 

generally recognize that contracts impose a duty of 

good faith and fair dealing. See Restatement 

(Second) of Contracts § 205 (1980). The Supreme 

Court has not yet decided whether this Restatement 

provision applies to the enforcement of interstate 

compacts approved by Congress. Ordinarily, courts 

are reluctant to impose obligations on States or the 

federal government if they have not expressly agreed 

to be bound. This applies with special force in the 

context of interstate compacts. States employ such



30 

compacts in their sovereign capacity to resolve con- 

flicts or to enter into voluntary, cooperative ar- 

rangements. Reading implied obligations into inter- 

state compacts might deter States from entering into 

such arrangements. 

In addition, judicial imposition of compact 

terms beyond those for which the States have ex- 

pressly bargained poses risks similar to those inhe- 

rent in interpreting ambiguous federal statutes to 

impose obligations on States in areas, such as land 

- use, in which the States have exercised “traditional 

and primary power.” Solid Waste Agency of North- 

ern Cook County v. U.S. Army Corps of Engineers, 

531 U.S. 159, 174 (2001). A similar clear statement 

requirement may be appropriate when interpreting 

interstate compacts. See Virginia v. Maryland, 540 

U.S. 56, 66 (2003)) (“We interpret a congressionally 

approved interstate compact ‘[jlust as if [we] were 

addressing a federal statute.” (quoting New Jersey v. 

New York, 523 U.S. 767, 811 (1998)). Although there 

may be some circumstances under which construing 

interstate compacts to include implied duties is war- 

ranted, considerations of federalism counsel caution 

in this regard. 

Reading the standard duty of good faith into 

the Southeast Compact raises an additional concern 

in this case because several of the other regional 

compacts approved by Congress at the same time in- 

cluded express provisions to this effect. For exam- 

ple, the Central Compact provides that “[e]ach party 

state has the right to rely on the good faith perfor-
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mance of each other party state.”3 Central Inter- 

state Low-Level Radioactive Waste Compact, Art. 

IIl(), 99 Stat. 1865. Similarly, both the Central 

Midwest Compact and the Midwest Compact provide 

that “[e]ach party state shall act in good faith in the 

performance of acts and courses of conduct which are 

intended to ensure the provision of facilities for re- 

gional availability and usage in a manner consistent 

with this compact.” Central Midwest Interstate 

Low-Level Radioactive Waste Compact, Art. V(a), 99 

Stat. 1886; Midwest Interstate Low-Level Radioac- 

tive Waste Management Compact, Art. V(a), 99 Stat. 

1897. The Supreme Court has explained that when 

a compact lacks features found in other compacts 

approved contemporaneously by Congress, courts 

“are not free to rewrite” the compact. Texas v. New 

Mexico, 462 U.S. 554, 565 (1983). Because Congress 

approved the Southeast Compact simultaneously 

with regional compacts containing express good faith 

requirements, courts should hesitate before reading 

a duty of good faith into the Southeast Compact. 

Caution is especially appropriate in this case 

because the Plaintiffs would use an implied duty of 

good faith to limit North Carolina’s express right to 

withdraw from the Compact. The Compact provides 

that “[alny party state may withdraw from the com- 

pact by enacting a law repealing the compact.” 

  

3. The Plaintiffs rely on Entergy Arkansas, Inc. v. Nebraska, 
358 F.3d 528 (8th Cir. 2004), to support a duty of good faith 
under the Southeast Compact. Entergy, however, arose under 
the Central Interstate Low-Level Radioactive Waste Compact, 
which (unlike the Southeast Compact) contains an express pro- 
vision obligating States to act in good faith.
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Southeast Compact, Art. 7(G), 99 Stat. 1879. Unlike 

the Southeast Compact, other regional compacts ap- 

proved by Congress specifically limit a party State’s 

right to withdraw after being selected as a host State 

to build a disposal facility. For example, several 

compacts permit parties to withdraw but delay the 

effect of such withdrawals for five years. See Central 

Interstate Low-Level Radioactive Waste Compact, 

Art. VII(d), 99 Stat. 1870; Midwest Interstate Low- 

Level Radioactive Waste Management Compact, Art. 

_ VIII(e), 99 Stat. 1900; Northeast Interstate Low- 

Level Radioactive Waste Management Compact, Art. 

VII(h), 99 Stat. 1922. The Southeast Compact places 

no such limitation on the right to withdraw. 

In addition, the Midwest Compact provides a 

strong financial disincentive for host States to with- 

draw from the compact. A host State that withdraws 

“after 90 days and prior to fulfilling its obligations 

shall be assessed a sum the Commission determines 

to be necessary to cover the costs borne by the Com- 
mission and remaining party states as a result of 

that withdrawal.” Midwest Interstate Low-Level 

Radioactive Waste Management Compact, Art. 

VIII(i), 99 Stat. 1901. The Southeast Compact con- 

tains no similar restrictions on withdrawal. Courts 

should not lightly read such constraints into a com- 

pact approved by Congress on the very same day 

that it approved others containing express restric- 

tions. See Texas v. New Mexico, 462 U.S. at 565. 

There is another reason to question the Plain- 

tiffs’ assertion that the Southeast Compact contains 

implied restrictions on withdrawal. The Compact 

was subsequently amended (at North Carolina’s re-
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quest) to restrict withdrawal by member States, but 

this restriction was drafted to take effect only after a 

second disposal facility became operational. The 

negative implication of this amendment is that party 

States remain free to withdraw prior to that time. If 

the Commission or other party States had been con- 

cerned about the possibility that a host State (such 

as North Carolina or South Carolina) might with- 

draw, they could have proposed further amendments 

to restrict withdrawal. As the Compact stands, how- 

ever, North Carolina (like South Carolina before it) 

was free to withdraw when it chose to do so. 

Second, even assuming that a duty of good 

faith and fair dealing applies to the Southeast Com- 

pact, there is no evidence in the record that North 

Carolina breached any such duty. The current mo- 

tion does not involve an allegation that North Caro- 

lina accepted millions of dollars from the Commis- 

sion with no intent to seek or obtain a license, or 

that it denied a license for pretextual reasons. Nor 

does this case involve an allegation that North Caro- 

lina accepted Commission funds, secured a license, 

built a facility, and then immediately withdrew from 

the Compact before the other party States could 

make use of the disposal facility. Either course of 

conduct could very well constitute bad faith. Cf En- 

tergy Arkansas, Inc. v. Nebraska, 358 F.3d 528 (8th 

Cir. 2004) (finding that Nebraska never intended to 

license a facility and used false reasons as a pretext 

to deny a site license). Although the Plaintiffs may 

prove otherwise after further discovery, the current 

record suggests that North Carolina worked diligent- 

ly to obtain a license and did not withdraw until it
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became clear that it would not have the requisite 

funds to seek and secure a license for the facility. 

The Plaintiffs do not dispute that North Caro- 

lina spent approximately $34 million of its own 

funds in its efforts to site and license a new facility. 

Nor do they allege for purposes of this motion that 

North Carolina acted in bad faith by either misap- 

propriating or misspending the $80 million in assis- 

tance it received from the Commission. To the con- 

trary, the parties assume for purposes of this motion 

that the $114 million North Carolina expended on 

this project went toward legitimate and necessary 

business expenses such as site development, siting 

and licensing review efforts, outside counsel, and the 

cost of running the Authority. See Parties’ Joint 

Supp. Fact Br. in Support of Mot. for S. J. (April 18, 

2008), at 2. The Plaintiffs’ allegation of bad faith at 

this point in the proceedings essentially rests on the 

undisputed facts that North Carolina received ap- 

proximately $80 million from the Commission and 

withdrew from the Compact without obtaining a li- 

cense to build a new facility. As discussed, however, 

the Compact did not impose an absolute obligation 

on North Carolina to license a facility. Rather, it ob- 

ligated North Carolina to take appropriate steps to 

that end. The Special Master believes that North 

Carolina fulfilled this obligation and that the Plain- 

tiffs have failed to produce any meaningful evidence 

that North Carolina violated the implied covenant of 

good faith and fair dealing. 

Because the undisputed facts fail to demon- 

strate that North Carolina acted in bad faith or re- 

pudiated the Compact, the Plaintiffs are not entitled
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to judgment as a matter of law on their claims that 

North Carolina breached the Compact. Accordingly, 

the Special Master recommends that their motion for 

summary judgment on Count II of the bill of com- 

plaint be denied. 

Ill. North Carolina’s Motion for Summary 

Judgment on Count II of the Bill of 

Complaint 

For substantially the same reasons described 

above, the Special Master also recommends that 

North Carolina’s motion for summary judgment on 

Count II of the Complaint be granted. As discussed, 

Count II alleges that North Carolina breached the 

Compact by failing to site, license, construct, and op- 

erate a regional low-level radioactive waste disposal 

facility. Based on the undisputed facts, the Special 

Master concludes that North Carolina satisfied its 

obligation while a member of the Compact to take 

“appropriate steps to ensure that an application for a 

license to construct and operate a facility of the des- 

ignated type is filed with and issued by the appro- 

priate authority.” Compact, Art. 5(C). 

From the time that it was designated a host 

State until December 1997, North Carolina worked 

consistently to site and license a facility. North Car- 

olina established and funded the North Carolina 

Low-Level Radioactive Waste Management Authori- 

ty. It defended and settled litigation challenging po- 

tential sites for the facility. After choosing a site, 

North Carolina applied for a license, but its applica- 

tion was deferred because of unresolved health and 

safety concerns. North Carolina continued to work
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with outside consultants and experts to resolve these 

concerns until December 1997, when the Commis- 

sion informed the State that it would no longer pro- 

vide financial assistance. 

Based on the parties’ course of performance, 

North Carolina concluded that the Compact did not 

require it to assume the full remaining financial 

burden (at least an additional $34 million) of reap- 

plying for a site license. Accordingly, North Carolina 

continued to fund the Authority and maintain the 

_ project records while attempting to find alternative 

sources of funding. By July 1999, it was clear not 

only that no additional funding was forthcoming 

from the Commission and the party States, but also 

that the Commission might seek to sanction North 

Carolina. Rather than face a sanctions hearing it 

considered to be unwarranted, North Carolina with- 

drew from the Compact. The Special Master be- 

lieves that North Carolina satisfied its obligation 

under the Compact to take “appropriate steps” while 

it was a member of the Compact. 

The Special Master also concludes that North 

Carolina’s decision to withdraw from the Compact 

did not constitute a breach of contract. The Compact 

gives party States the unrestricted right to withdraw 

before a second disposal facility begins operations. 

As discussed, other regional compacts approved by 

Congress simultaneously with the Southeast Com- 

pact placed additional restrictions on withdrawal, 

particularly by host States. The Southeast Compact 

contains no such restrictions, and it would be prob- 

lematic to read them into the Compact. See Texas v. 

New Mexico, 462 U.S. at 565.
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The Plaintiffs argue that it would be unfair to 

permit North Carolina to withdraw from the Com- 

pact without successfully licensing or building a fa- 

cility, especially in light of the fact that the State re- 

ceived approximately $80 million in financial assis- 

tance from the Commission toward these ends. The 

test of fairness, however, must be the Compact itself. 

The party States drafted and agreed to the Compact 

without knowing which State would be chosen as the 

second host State. The Southeast Compact, unlike 

other regional compacts, placed relatively few con- 

straints on member States, including host States. 

Instead, the Compact relied primarily on the bene- 

fits of membership and possible future revenue to 

induce its members (including host States) to remain 

in the Compact and produce new facilities. Based on 

the more restrictive language found in other com- 

pacts, one might have predicted that these incen- 

tives would prove to be inadequate. Certainly in 

hindsight, these incentives failed to keep either 

South Carolina or North Carolina from withdrawing 

(even after the latter spent approximately $34 mil- 

lion of its own funds to develop a new site). The re- 

medy for this deficiency, however, is not a judicial 

reformation of the Compact, but rather voluntary 

amendment by the party States with the approval of 

Congress. 
Given the terms of the Southeast Compact, it 

is not surprising that North Carolina withdrew in 

1999 before successfully licensing and building a 

new facility. Once South Carolina withdrew in 1995, 

the Commission lacked a ready source of new re- 

sources to assist North Carolina with the substantial
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expense of licensing and building a new facility. In 

addition, the financial incentives changed after 1995. 

If North Carolina had chosen to finance the facility 

itself, it would have been much more difficult to re- 

coup its costs within a reasonable period. To avoid 

these events, the Southeast Compact could have 

placed greater restrictions on the ability of host 

States to withdraw. Had it done so, South Carolina 

and North Carolina might have remained in the 

Compact, the Commission would have maintained a 

reliable source of revenue to assist host States with 

the development of new facilities, and the region 

would have had a smoother transition from one facil- 

ity to the next. 

Indeed, some compacts took steps to deter 

withdrawal. As noted, both the Central Midwest 

Compact and the Midwest Compact restrict the abil- 

ity of a designated host State to withdraw after 90 

days by permitting the Commission to assess “a sum 

the Commission determines to be necessary to cover 

the costs borne by the Commission and remaining 

party states as a result of that withdrawal.” Central 

Midwest Interstate Low-Level Radioactive Waste 
Compact, Art. VII(f), 99 Stat. 1891; Midwest Inter- 

state Low-Level Radioactive Waste Management 

Compact, Art. VIII(G), 99 Stat. 1901. Even these 

provisions, however, were not enough to produce a 

new facility. Indeed, not a single new disposal facili- 

ty has opened since Congress approved the regional 

compacts in 1986. 

The events relating to the Midwest Compact 

are instructive. In 1987, the Midwest Commission 

selected Michigan as a host State because it was the
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greatest producer of low-level radioactive waste. See 

Wayne E. Kiefer, Low-Level Radioactive Waste Is- 

sues in Michigan: 1980-2000, 33 Michigan Academi- 

cian 343 (2002). Michigan faced great opposition at 

home to developing a facility. After rejecting several 

sites, the State adopted restrictive criteria that the 

Commission believed would make it impossible to 

find an appropriate site. Id. The Commission the- 

reafter refused to advance any additional financial 

assistance to Michigan, and in July 1991 the Mid- 

west Compact voted to revoke Michigan’s member- 

ship in the compact. Jd. The need to develop a re- 

gional disposal facility abated in July 1995 when 

South Carolina withdrew from the Southeast Com- 

pact and immediately reopened the Barnwell facility 

to all States other than North Carolina. Id. 

In light of these events, some members of the 

Midwest Compact sought to strengthen the compact 

by proposing amendments to govern host States and 

funding. For example, Minnesota has sought to 

modify the compact by adopting, in its own statutory 

law, a revised version of the compact that obligates 

the Commission to “[p]rovide a host state with funds 

necessary to pay reasonable development expenses 

incurred by the host state after it is designated to 

host a compact facility.” Minn. Stat. § 116C.831 

(2008). The amendments also authorize alternative 

mechanisms to raise such funds. “When no compact 

facility is operating, the Commission may assess fees 

to be collected from generators of waste in the re- 

gion.” Id. “When a compact facility is operating, 

funding for the Commission shall be provided 

through a surcharge collected by the host state... .”
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Id. A host State’s obligation to develop and operate 

a facility is expressly made contingent upon the dis- 

charge by the Commission of its obligation to provide 

funding. Jd. The amended compact further specifies 

that a host State relieved of its responsibilities “shall 

repay the Commission any funds provided to that 

state by the Commission for the development of a 

compact facility.” Jd. In addition, a host State re- 

lieved of its responsibilities “shall pay to the Com- 

mission the amount the Commission determines is 

- necessary to ensure that the Commission and the 

other party states do not incur financial loss as a re- 

sult of the state being relieved of its host state re- 

sponsibility.” Jd. Although Congress does not yet 

appear to have approved amendments to the Mid- 

west Compact, Minnesota’s actions both reveal the 

difficulties of interstate efforts to create facilities for 

the disposal of low-level radioactive waste and sug- 

gest that the States are capable of drafting compact 

language to provide incentives for States to remain 

fully invested in those efforts. 

Had the Southeast Compact contained provi- 

sions of this kind, the Plaintiffs’ claims would have 

more merit. As written, however, the Compact 

merely imposed an obligation on host States to take 

“appropriate steps” to license a facility, placed no re- 

strictions on the ability of a host State to withdraw, 

and did not obligate a host State to repay financial 

assistance from the Commission if it was ejected or 

withdrew from the Compact. Under these circum- 

stances, the Special Master recommends that North 

Carolina’s motion for summary judgment with re- 

spect to Count II of the bill of complaint be granted.
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IV. North Carolina’s Motion for Summary 

Judgment on Counts III-V of the Bill of 

Complaint 

North Carolina has moved for summary 

judgment with respect to Counts III, IV, and V of the 

bill of complaint, which seek relief based on claims of 

unjust enrichment, promissory estoppel, and money 

had and received. The Plaintiffs have not moved for 

summary judgment on these claims because they be- 

lieve that they are fact intensive and require addi- 

tional discovery. The Special Master believes that 

resolution of North Carolina’s motion on these 

claims requires further briefing and argument, and 

possibly further discovery. Because Counts III, IV, 

and V seek relief as an alternative to recovery for 

breach of contract under Count II, however, the Spe- 

cial Master does not think it is advisable to delay the 

filing of his Report. If the Court accepts the Special 

Master’s recommendations with respect to Count I], 

then the parties can revisit Counts III, IV, and V in 

future proceedings. If the Court rejects the Special 

Master’s recommendations regarding Count II, then 

there may be no need to consider Counts III, IV, and 

V. 
Counts III-V cannot be resolved now. A thre- 

shold question is whether the claims at issue in 

Counts III—V belong to the Commission, the Plaintiff 

States, or both. If the claims belong exclusively to 

the Commission, then sovereign immunity may 

shield North Carolina from these claims. See Pre- 

lim. Rpt. at 4-14. The Compact provides that the 

Commission “is a legal entity separate and distinct
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from the party states capable of acting in its own be- 

half and is liable for its actions. Liabilities of the 

Commission shall not be deemed liabilities of the 

party states.” Compact, Art. 4(M), 99 Stat. 1877. It 

is undisputed that the Commission, rather than the 

party States themselves, provided North Carolina 

with approximately $80 million in financial assis- 

tance. But for sovereign immunity, the Commission 

itself could sue North Carolina to recover these 

funds. 

| In this case, the Commission has joined with 

the party States to sue North Carolina. To the ex- 

tent that the Plaintiff States themselves are entitled 

to bring these claims, the Eleventh Amendment pos- 

es no barrier in this original action between States. 

See Texas v. New Mexico, 482 U.S. 124, 130 (1987) 

(“The Court has recognized the propriety of money 

judgments against a State in an original action, and 

specifically in a case involving a compact. In proper 

original actions, the Eleventh Amendment is no bar- 

rier, for by its terms, it applies only to suits by citi- 

zens against a State.”); Arizona v. California, 460 

U.S. 605 (1983). Thus, the question here is whether 

the Plaintiff States are entitled to pursue the claims 

asserted in Counts III-V on behalf of the Commis- 

sion. There is no doubt that the Plaintiff States can 

sue North Carolina for breach of the Compact, as 

they are parties to the Compact. The claims as- 

serted in Counts IIJ-V, however, appear to belong 

exclusively to the Commission, since it provided the 

funds at issue. It is possible that the Plaintiff States 

may sue parens patriae to restore the funds to the 

Commission, but the parties have not adequately
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briefed this issue, and its resolution in this case is 

unclear. Cf. Alfred L. Snapp & Son, Inc. v. Puerto 
Rico ex rel. Barez, 458 U.S. 592, 611 (1982) (Bren- 

nan, J., concurring) (stating that “where one State 

brings a suit parens patriae against another State, a 

more circumspect inquiry may be required in order 

to ensure that the provisions of the Eleventh 

Amendment are not being too easily circumvented by 

the device of the State’s bringing suit on behalf of 

some private party”); Louisiana v. Texas, 176 U.S. 1, 

16 (1900) (stating that in order to maintain original 

jurisdiction, “it must appear that the controversy to 

be determined is a controversy arising directly be- 

tween the state of Louisiana and the state of Texas, 

and not a controversy in vindication of the griev- 

ances of particular individuals); New Hampshire v. 

Louisiana, 108 U.S. 76, 91 (1888) (holding that “one 

State cannot create a controversy with another State 

... by assuming the prosecution of debts owing by 

the other State to its citizens”). 

In the course of briefing North Carolina’s 

summary judgment motion, the parties raised sever- 

al subsidiary questions. One is whether North Caro- 
lina law or federal common law governs the claims 

asserted in Counts IIJ-V. North Carolina argues 

that its law should govern because these claims arise 

outside the Compact. While the Compact partakes 

of federal law, it argues, the claims asserted in 

Counts III-V necessarily arise under state law. The 

Plaintiffs counter that all disputes between States 

are governed by federal common law because States 

are entitled to equality of right under the Constitu- 

tion, a principle that precludes the application here



44 

of one State’s law in preference to another’s. Resolu- 

tion of this question may turn on whether the claims 
are properly viewed as a dispute between States, as 

the Plaintiffs maintain, or instead as a dispute be- 

tween the Commission and North Carolina, as North 

Carolina maintains. In disputes between States, the 

Court ordinarily applies federal common law de- 

signed to respect the equality of States. The ratio- 

nale for applying federal common law is less compel- 

ling if the claims arise solely between the Commis- 

_ sion and North Carolina. 

Apart from the problems of sovereign immuni- 

ty and choice of law, summary judgment on Counts 

III, IV, and V appears to be premature because sev- 

eral factual and legal questions remain to be de- 

cided. While the existence of the Compact does not 

appear to preclude an independent claim of promis- 

sory estoppel, the parties dispute whether North 

Carolina made an enforceable promise and what the 

precise content of any such promise might have 

been. The parties also dispute whether the Commis- 

sion and/or the party States reasonably relied on any 

such promise. More fundamentally, there is a ques- 

tion whether promissory estoppel is an appropriate 

basis for recovery against a State. Any promise 

North Carolina made arose in the context of an in- 

terstate compact approved by Congress. It is unclear 

whether and to what extent the Constitution permits 

States to make and enforce promises outside the 

formalities of the Compact Clause. 

Questions also remain regarding the Plain- 

tiffs’ claims for unjust enrichment and restitution. 

North Carolina denies that it received a benefit or
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was enriched, because it spent all of the funds that it 

received on appropriate efforts to license a facility. 

Similarly, North Carolina claims that, in any event, 

there was no “unjust” enrichment, because the funds 

it received did not take the place of, but merely 

augmented, the state funds that it spent on the 

project. Unjust enrichment is more typically used to 

recover money paid by mistake. 

In light of these legal and factual questions, 

the Special Master will defer consideration of North 

Carolina’s motion for summary judgment with re- 

spect to Counts III, IV, and V. At a minimum, reso- 

lution of this motion would require further briefing 

and argument, and perhaps further discovery. Be- 

cause further proceedings would delay the Court’s 

consideration of this case and because the Plaintiffs 

assert the claims in Counts III-V only as an alterna- 

tive to their claims for breach of contract, the Special 

Master recommends that North Carolina’s motion 

for summary judgment on Counts III-V be denied at 

this time. 

V. Restitution as a Measure of Damages 

As a remedy for breach of contract, the Plain- 

tiffs seek restitution of the approximately $80 mil- 
lion that the Commission provided to North Carolina 

from 1987 to 1997. As explained above, the Special 

Master recommends that the Court find that North 

Carolina has not breached the Compact. According- 

ly, it is not necessary to resolve whether the Plain- 

tiffs would be entitled to restitution of $80 million if 

North Carolina were found to have breached the 

Compact.
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The Special Master notes, however, that the 

Plaintiffs’ demand for restitution raises several com- 

plex issues. At the outset, one must distinguish be- 

tween the equitable claim of restitution as a theory 

of recovery (as alleged in Counts III and V of the 

Complaint) and restitution as a measure of damages 

for a breach of contract (as alleged in Count II of the 

Complaint). Compare Restatement of the Law of 

Restitution § 1 (1937) (concerning the equitable 

claim of restitution for unjust enrichment), with Res- 

- tatement (Second) of Contracts § 373 (1980) (con- 

cerning restitution as a measure of damages for 

breach of contract). The following discussion ad- 

dresses issues relating to restitution as a measure of 

damages. 

A threshold issue is whether the Plaintiffs 

may elect restitution as a remedy without first show- 

ing that expectation damages are either unavailable 

or inadequate. The Plaintiffs maintain that they 

may elect restitution as a remedy, while North Caro- 

lina argues that restitution is appropriate only when 

damages are inadequate. 

Another issue is whether the Plaintiff States 

or instead only the Commission may seek restitu- 

tion. Resolution of this question may affect whether 

North Carolina may assert Eleventh Amendment 

immunity to bar recovery. The Plaintiff States con- 

cede that the Commission rather than the States 

themselves provided the funds in question, but they 

argue that the States may seek restitution, for two 

principal reasons. First, they argue that the funds 

raised by the Commission through fees and sur- 

charges should be considered contributions by the
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States within the meaning of the Compact. Second, 

they argue that the Commission was acting as the 

States’ agent when it provided the funds in question 

to North Carolina. North Carolina disputes both of 

these propositions and argues that only the Commis- 

sion may seek restitution because it provided the 

funds at issue. In the course of these proceedings, 

the Special Master has also asked whether the 

Plaintiff States may seek to have restitution paid to 

the Commission rather than to the States them- 

selves. If available, this approach might avoid some 

of the difficulties posed by the alternatives. 

Finally, even if restitution is available as a 

measure of damages for the alleged breach of con- 

tract in this case, several complex questions will 

arise relating to the appropriate measure of restitu- 

tion. First, if the basis for a finding that North Caro- 

lina breached the Compact is that it failed to take 

appropriate steps for the 19 months prior to its 

withdrawal—a claim that the Special Master rec- 

ommended above be rejected—then are the Plaintiffs 

entitled to full restitution of all funds provided by 

the Commission from 1988 through 1997, or merely 

an amount to compensate them for North Carolina’s 

inaction in the final nineteen months? 

Second, if the Plaintiff States are entitled to 

seek restitution, should any recovery be reduced be- 

cause fewer than all of the member States have cho- 

sen to sue? The Southeast Compact originally con- 

sisted of eight States: Alabama, Florida, Georgia, 

Mississippi, North Carolina, South Carolina, Ten- 

nessee, and Virginia. Only four of these States are 

plaintiffs in this case. Georgia and Mississippi chose
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not to join as plaintiffs. North Carolina is the De- 

fendant and withdrew from the Compact in 1999. 

South Carolina is neither a plaintiff nor a defendant 

and withdrew from the Compact in 1995. Should 

restitution be adjusted on any of these bases? 

As noted above, these questions need not be 

resolved at present in light of the Special Master’s 

recommendation that North Carolina’s motion for 

summary judgment be granted with respect to Count 

II of the bill of complaint. 

VI. Conclusion 

The Special Master recommends that the 

Plaintiffs’ motion for summary judgment be denied, 

and that North Carolina’s motion for summary 

judgment be granted with respect to Count II of the 

bill of complaint and denied with respect to Counts 

III-V of the bill of complaint. 

This case is currently in an interlocutory posi- 

tion. For the reasons given above, the Special Mas- 

ter has determined that the case must proceed with 

further discovery and possibly a trial before Counts 

III-V can be completely resolved. The Special Mas- 

ter, however, has decided to file both his Preliminary 

Report and his Second Report now because he be- 

lieves that an immediate decision by the Supreme 

Court may materially advance the ultimate termina- 

tion of the litigation by narrowing the scope of any 

future discovery and trial. Cf. 28 U.S.C. § 1292(b) 

(permitting interlocutory appeals from district courts 

to courts of appeal under somewhat analogous cir- 

cumstances).
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It may assist the Supreme Court for the Spe- 

cial Master briefly to explain the procedural conse- 

quences of actions that the Court might take at this 

juncture. If the Court accepts the Special Master’s 

recommendations, proceedings before the Special 

Master would continue with respect to Counts III, 

IV, and V. Alternatively, if the Supreme Court re- 

jects one or more of the Special Master’s recommen- 

dations, the Court might direct the Special Master to 

take further actions in the case, such as determining 

what remedy to award the Plaintiffs on Count II or 

how to address the remaining Counts of the com- 

plaint. Finally, the Court may decide to take no ac- 

tion on either the Preliminary Report or the Second 

Report at this juncture, much as a court of appeals 

might deny a discretionary interlocutory appeal. In 

that case, proceedings before the Special Master 

would continue, and the Supreme Court would have 

the opportunity to review the issues in the reports 

when the Special Master files a final report. 
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