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‘PORTSMOUTH HARBOR, N. H. 
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“PORTSMOUTH HABBOR, X. H. 
TARY EXAMINATION OF PORTSMOUTH HARBOR, N. H. 

Portland, Me., December 18, 1916. 
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1104 CHAPTER 564 [1973 

CHAPTER 564. 

AN ACT INCREASING THE NUMBER OF MEMBERS OF THE BOUNDARY COMMISSION, 
INCLUDING A COMMERCIAL FISHERMAN, AND PROVIDING FOR A STUDY OF BOTH THE 

MAINE AND THE MASSACHUSETTS BOUNDARIES WITH NEW HAMPSHIRE. 

Be it Enacied by the Senate and House of Representatives in General Court 
convened: 

564:1 Commission. The governor, with the advice and consent of the coun- 
cil, shall ap pom five suitable persons resident in this state, as commissioners upon 
the part of the state of New Hampshire to enter into, with the state of Maine and 
the commonwealth of Massachusetts, by and through the commissioners who may 
be appointed under or by virtue of the laws of the state of Maine and the com- 
monwealth of Massachusetts, an agreement or agreements and compact or com- 
pacts, defining and ascertaining the common, lateral marine boundary between 
the state of New Hampshire and the state of Maine, and the state of New Hamp- 
shire and the commonwealth of Massachusetts; provided that the commissioners 
for the state of New Hampshire shall include the three commissioners in office on 
the effective date of this act appointed pursuant to 1971, 429:1. One of the com- 
missioners appointed on behalf of the state of New Hampshire shall be a com- 
mercial fisherman. 

564:2 Powers. The commissioners on the part of the state of New Hamp- 
shire are hereby authorized and empowered to meet, from time to time, such 
commissioners as may be appointed for the same purposes and with substantially 
similar powers on the part of the state of Maine and the commonwealth of Massa- 
chusetts, to define and ascertain such common, lateral marine boundary, in order 
to prevent future mistakes and disputes respecting the same. The commissioners 
on the part of this state are authorized and empowered, in the performance of 
their duties hereunder, to agree upon such principles respecting the location of 
such common, lateral marine boundary as from the best evidence they can ob- 
tain may appear to them just and reasonable; and they may employ, within the 
limits of available funds, such experts and consultants as they think proper to 
assist them in the performance of their duties. 

_ 564:3 Mutual Agreement. If mutual agreement is reached between the state 
of New Hampshire and the state of Maine or between the state of New Hamp- 
shire and the commonwealth of Massachusetts, or both, it shall be reduced to 
writing in the form of a compact or compacts and then signed by the commission- 
ers of each state involved, or by at least a majority of each body. Such compact 
or compacts shall be thereupon submitted by the respective commissioners to the 
legislatures of the states in mutual agreement for approval by appropriate legis- 
lative acts. Upon approval by legislative act by each state, such compact or com- 
pacts shall become provisionally effective and binding upon this state, subject 
only to the consent and approval of the congress of the United States. 

564:4 Approval of Compact. The commissioners on the part of this state, 
together with the commissioners appointed by the state of Maine and the com- 
monwealth of Massachusetts, shall have the power to apply to the congress of the 
United States for its consent or approval of the compact or compacts entered into 
by said states. Upon the consent and approval thereof by the Congress, such com- 
pact or compacts shall become final and binding upon the state of New Hamp 
shire and shall be filed in the office of its secretary of state.
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564:5 Vacancy. If a vacancy shall occur by death, resignation or otherwise 
of those appointed as commissioners for the state of New Hampenire hereunder, 
the governor, with the advice and consent of the council, shall fill same. 

564:6 Limitation. If the commissioners on the part of this state shall be 
unable to reach written agreement hereunder with the commissioners appointed 
by the state of Maine and the commonwealth of Massachusetts before March 1, 
1975, their powers hereunder shall terminate, unless extended by the legislature. 

564:7 Compensation and Expenses. The commissioners on the part of this 
state shall receive their necessary expenses in the performance of their official 
duties and such reasonable per diem as may be fixed by the governor and coun- 
cil. 

564:8 Transfer Appropriation. Any funds remaining in the appropriation 
authorized by 1971, 429:8, are hereby transfered to be expended by the commis- 
sion under the provisions of this act. 

564:9 Repeal. 1971, 429 establishing an interstate boundary commission be- 
tween New Hampshire and Maine is hereby repealed. 

564:10 Effective Date. This act shall take effect upon passage. 

kth July 5, a 
ective date July 5, 1973.] 
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CHAPTER 580. 

AN ACT TO DEFINE THE OFFSHORE JURISDICTION OF THE STATE. 

Be it Enacted by the Senate and House of Representatives in General Court 
convened: 

580:1 Extension of Territorial Boundaries Seaward. Amend RSA 1 bv in- 
serting after section 13 the following new subdivision: 

Seaward Limits of Jurisdiction 

1:14 Extent. Subject to such lateral marine boundaries as have been, are 
herein or shall hereafter be legally established between this state and the state of 
Maine and the commonwealth of Massachusetts, the territorial limits and juris- 
diction of this state shall extend to and over, and be exercisable with respect to, 
waters offshore the coast of this state as follows: 

I. Marginal Sea. The marginai sea to its outermost limits as said limits may 
from time to time be defined or recognized by the United States of America by 
international treaty or otherwise. The coastal baseline of this state from which 
the breadth of the marginal sea is measured shall be drawn in conformity with 
the treaties to which the United States is a party. Subject to furure change as 
hereinabove set forth, the marginal sea is three nautical miles in breadth. 

II. The High Sea. Beyond the marginal sea, to the outer limits of the terti- 
torial sea of the United States of America and to whatever limits may be recog-
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nized by the usages and customs of international law or any treaty or otherwise 
according to law. This state claims title for a distance of two hundred nautical 
miles from the coastal baseline of the state, or to the base of the continental shelf, 

whichever distance is the greater. 

III. Submerged Land. All submerged land, including the subsurface thereof, 
lying under the aforementioned waters. 

1:15 Lateral Boundaries. Until otherwise established by law, interstate com- 
pact or judgment of the supreme court of the United States, the lateral marine 
boundaries of this state shall be and are hereby fixed as follows: 

I. Adjoining the State of Maine: Beginning at the midpoint of the mouth 
of the Piscataqua River; thence southeasterly in a straight line to the midpoint 
of the mouth of Gosport Harbor of the Isles of Shoals; thence following the center 
of said harbor easterly and southeasterly and crossing the middle of the break- 
water between Cedar Island and Star Island on a course perpendicular thereto, 
and extending on the last-mentioned course to the line of mean low water; thence 
102° East (true) to the outward limits of state jurisdiction as defined in RSA 
1:14. As to that section of the lateral marine boundary lying between the mouth 
of the Piscataqua River and the mouth of Gosport Harbor in the Isles of Shoals, 
the so-called line of “lights on range’, namely, a straight line projection south- 
easterly to the Isles of Shoals of a straight line connecting Fort Point Light and 
Whaleback Light shall be prima facie the lateral marine boundary for the guid- 
ance of fishermen in the waters lying between Whaleback Light and the Isles of 
Shoals. 

II. Adjoining the Commonwealth of Massachusetts: As defined in chapter 
115, 1901; and thence one hundred and seven degrees East (true) to the outward 
limits of state jurisdiction, as defined in RSA 1:14. 

III. The fixation of lateral marine boundaries herein is without prejudice 
to the rights of this state to other marine territory shown to belong to it. By the 
fixation of the foregoing lateral marine boundaries, this state intends to assert 
title to its just and proportional share of the natural resources in the Atlantic 
Ocean lying offshore its coastline and within the limits defined in RSA 1:14. 

1:16 Ownership. The ownership of the waters and submerged lands enu- 
merated in or described in RSA 1:14 and 15 shall be in this state. The depart- 
ment of resources and economic development and the fish and game department, 
in cooperation with other interested agencies and departments of the state and 
with the approval of the governor and council, shall be authorized to issue rules 
and regulations for the purpose of protecting fishing rights, marine life, mining 
and mineral rights and oil and gas rights of the state and to control pollution 
in the seaward territory of the state as defined in RSA 1:14, IJ and IIL. 

1:17 Application of Laws. The jurisdiction of the courts of this state over 
civil and criminal matters shall extend to all territory within the marine bound- 
aries of this state as defined in this subdivision, which has not been heretofore 
incorporated in any town, city or county. In such event, all such proceedings may 
be instituted in the district or municipal court of the district or municipality 
closest to the place where the alleged offense occurred or cause of action arose or 
in the superior court holden in Rockingham county, to the same extent as if the
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alleged offense occurred or cause of action arose within said district, municipality 
or county, any other jurisdiction or venue statute to the conirary notwithstanding. 

1:18 Law Enforcement Zone. Notwithstanding the provisions of RSA 1:17, 
the code of criminal laws of the state as set forth in RSA Titles LVIII and LXII, 
and the fish and game laws and regulations of the state in RSA Title XVIII shall 
not be applied and enforced easterly of the outer line of the marginal sea as de- 
fined in RSA 1:14, I, until such time as the governor by proclamation made with 
the advice and consent of the council determines that the public interest requires 
application of such laws and regulations easterly of such line and that the capacity 
of the state so permits. The limitations contained in this section are without 
prejudice to the claims of this state to the larger marine territory defined in RSA 
1:14-16. 

1:19 Penalty. Notwithstanding the provisions of RSA Title LXII, any per- 
son, natural or otherwise, convicted of violating any rule, regulation or specific 
laws promulgated for the purposes of protecting the rights enumerated in this 
subdivision, shall be punished by a fine not to exceed ten thousand dollars. 

580:2 Repeal. RSA 211:19 relative to the definition of waters under the 
jurisdiction of the state, and all other acts and parts of acts inconsistent with this 
act are hereby repealed. 

580:3 Effective Date. This act shall take effect upon passage. 

{Approved July 5, 1973.] 
[Effective date July 5, 1973.]
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The Honorable Meldrim Thomson, Jr. 
Governor of New Hampshire -2- 

The best way, of cours2, to avoid furure misunderstandings 
U of this type would be for a border to be finally and officially adostad. 

Gut until that time, if we were noi fo continue to recognize the tcmperery 

fisaing boundary, we would have a situcstion of Maire ond Mew Mamashire 
a Sc et teven Ss 2 toys cha b a VI sm eye PODSTOVM AA TSIM tle SUMS VATS s fini BY SiGe, CUCM SUD Ler is oe pe TS2T Seti 

tran and size rastrietiens imnesar by thaic mapacties states, Tre bMéew 
'? e ° > H t e = 4 ° vem a 

Homoshiremen weuld be kseoing icksrars of a size Mainsrs would be 
forced to throw back: New Hampsbiramen wove ba ee c@ number of 

Neediess to say, such « situation would be grossly unfair to 
cf . 

Maine Fishermen and damaging to the Maing lobster industry. 

Sincerely, 

We ee fi Ui oth EY a 

Ken ae eh “ebcat 

Governor 

KMC:jk
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March 22, 1973 

Tim Konarable Pishard Upcon 

Chairman, New Haspshire Fish 

Centre Street 

Concord, Nea Hampshire 03301 

Dear Dick; 

AS you enter further negotiations with represencatives 
From the State of Maine concerning the boundary dispute relative 
to our lateral marine boundary, you may convey ay fim position 
tnat residents of Suis state have the right to fish at least up 
to the line knowm as “lLichts on range”. 

TLS ststemens is made without srcjuzice to our clain 
for a more nortuerly boumlary, but is ane in an effort to clarify 
cur rosition so as <> work toward a texgorary accommodation pemling 
ultimate boundary agreement. 

Sincaraly, 

Meldrim Thomsen, Jr. 

MT :nl/CGp
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May 31, 1973 

The Honorable 
Warren B. Rudman 

Attorney General 
State House Annex 

Consord, New Hampshire 

Dear Mr. Rudman, 

I appreciate the briefing which you, Deputy 
Attorney General Souter, and Mr. Upton gave me 
this afternoon relative to the boundary matter. 
it is my understanding that,as a result of the 
meeting, the boundary bill wili be changecé to run 
approximataly lights on range to the Isles of 
Shoals and then eastward on a 102° angle. 

Purther, that you will be praperec te file a 
suit in the U0. S. Supreme Court seeking the 
establishment cf our rightful maritime boundary 
and such injunctive relief as may be necessary to 
protect our fishermen in the presently disputed 
area. 

Please let me see vour pleadings inmediately 
pricz to going to the orinter and make your plans 
tc see that the file is in the Supreme Court not 
later taan next Wednesday. 

Sincerely, 

Meldvim Thomson, Jr. 

a ra ™
 

i
e
 

a
 rj
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__ Sinte of Maine 

‘Cxecutive Pepartment 
Augiosta, Maine 

04530 

  

KENNETH M. CURTIS 

GOVERNOR 

June 8, 1973 

David H. Souter 
Deputy Attorney General 
State of New Hampshire 
Concord, New Hampshire 

Dear Mr. Souter: 

This is to acknowledge receipt of three copies of the Motion 
of the State of New Hampshire for Leave to File Complaint and Complaint 
in New Hampshire v. Maine regarding the seaward boundary between the 

two states. 

Thank you for sending this material to me. 

Sincerely, 

   
enne : me 

Governor 

  

KMC:jk
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Jon A. Lunyp 

ATTORNEY GENERAL GEORGE C. West 

JOHN W. BENoIT. JR. 

RicHarp S. CoHEN 

OEPUTY ATTORNEYS GENERAL 

  

STATE OF MAINE 
DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04330 

July 9, 1973 

David H. Souter, Esquire 
Deputy Attorney General 
Office of the Attorney General 
State House Annex 
Concord, New Hampshire 

Re: New Hampshire v. Maine, Supreme Court of the United 
States, October Term, 1972, No. 64, Original. 

Dear Dave: 

This is to confirm in writing the offer of the Maine Interstate Boundary Commission to resume negotiations with the New Hampshire Interstate Boundary Commission concerning the marine boundary between Maine and New Hampshire. 

After due consultation with the appropriate Maine State Officials and the Maine Interstate Boundary Commission, I can assure you that the Maine Commission is ready to resume immediately the marine boundary negotiations with the New Hampshire Commission. I can also assure you that the Maine Commission appears to me to be willing to engage in these negotiations in complete good faith, with an open mind and a sincere desire to settle this matter fairly and promptly. I can further assure you that it appears to me that the Maine Commission will consider objectively all evidence, principles, and arguments that may be presented by the New Hampshire Commission, and that each member of the Maine Commission will exercise his independent judgment 
on all matters relating to the marine boundary. 

Accordingly, if you can promptly render to me Similar assurances, I would Suggest that we agree to 
request the Supreme Court of the United States to extend the time for my reply brief to your Motion for Leave to File Complaint, until July 1, 1974.
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David H. Souter, Esquire 

Page 2 

July 9, 1973 

I further suggest that the following procedure be 
adopted in the resumed negotiations: that the Maine 
Commission will cause to be presented in the initial sessions 
such evidence, principles, and arguments relative to the 
marine boundary as may be available at that time, all of 
which are to be received with an open mind and viewed 
objectively by the New Hampshire Commission; thereupon, the 
New Hampshire Commission will cause to be presented in the 
succeeding sessions such further evidence, principles, and 
arguments relative to the marine boundary as may be available 
at that time, all of which are to be received with an open 
mind and viewed objectively by the Maine Commission. There- 
after, each Commission will be afforded an opportunity to 
present such further evidence, principles, and arguments as 
each may wish to present. At the conclusion of all of which 
presentations, the members of both Commissions will discuss 
jointly and frankly all of the foregoing material and will 
attempt to reach an equitable resolution of this matter. 

Please inform me promptly as to whether or not the 
above-stated assurances and suggested procedure are satis-—- 
factory to you, and whether or not you can offer me similar 
assurances. 

Sincerely, 

(Yoedaaly? Yourrecte 
CHARLES R.\LAROUCHE 
Assistant Attorney General 

CRL/ec 

cc: Honorable Kenneth M. Curtis, Governor of Maine 
Mr. Richard N. Berry, Maine Interstate Boundary Commission 
Mr. Frederick Brown, Maine Interstate Boundary Commission 
Mr. Ernest Hoyt, Maine Interstate Boundary Commission 
Spencer Apollonio, Commissioner, Sea and Shore Fisheries
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Jon A. Lund 

ATTORNEY GENERAL JOHN W. BENOIT, JR. 

RicHarp S. COHEN 

OEPUTY ATTORNEYS GENERAL 

  

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AuGusTa, MAINE 04330 

June 24, 1974 

David H. Souter, Esqure 

Deputy Attorney General 
Office of the Attorney General 
state House Annex 
Concord, New Hampshire 03301 

Re: New Hampshire v. Maine 
  

Dear Dave: 

Thank you for your letter of June 21. My secretary and I have 

proofread the draft which you enclosed with your letter as against 

the latest revision of my draft; she has written in in pen the 
differences between my latest draft and your draft. I will add to 

my draft the sentence which you have added on page 2 at the bottom 

thereof concerning markers precisely as you have written it and 
will incorporate therein the changes that you made concerning the 

Boundary Commissioners of New Hampshire. 

I hope that you and Dick Upton will reexamine the draft news 

release carefully and give me a call if you see any further changes 

that may be needed. 

I also hope that you and Dick will finalize our draft "Motion 

for Entry of Judgment by Consent of Plaintiff and Defendant," and get 

it to me by Wednesday morning early. I also hope that if there are 

any substantive changes at all that you or Dick would call me tomorrow 

so that we can get the changes by telephone and get our draft in 

finished form so tht I can provide that to our Governor and Council. 

Thanks for your cooperation. 

Sincerely, 

{bbe J. 
CHARLES R. LAROUCHE 
Assistant Attorney General 

CRL:mfe 

enc. . felt 4a, VA 

P.S. I suggest that we add a reference in the AGEN, amap showing the 

agreed boundary line. I will nave someone prepare such a map, will 

reproduce it and send it to you hopefully before the end of today. L 
would you_or Dick Upton provide the additional referenced language 
cto at map. ~
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NEWS RELEASE 

June 26, 1974 

The Attorneys General of Maine and New Hampshire today 

issued a joint public announcement concerning the possible settle- 

ment of the case involving the/marine boundary line between New 

Hampshire and Maine which is now pending trial in the Supreme 

Court of the United States. 

Attorney General Lund of Maine and Attorney General 

Rudman of New Hampshire announced that Counsel for the two states 

have reached a tentative agreement for settlement of the marine 

boundary line dispute. Counsel for the two States have agreed 

to submit to the Supreme Court a "Motion for Entry of Judgment 

by Consent of Plaintiff and Defendant" which would specify the 

precise marine boundary line, provided the Governor and Executive 

Council of each of the two States approves the proposed settle- 

ment. 

Attorney General Lund and Attorney General Rudman stated 

that each of them would immediately submit the proposed settlement 

of the case to his respective Governor and Executive Council with 

a statement of the basis for the settlement and would recommend 

that it be approved by them as being a fair resolution of the 

dispute. 

The proposed settlement would place the marine boundary 

line in the middle of the main channel of navigation of the 

Piscataqua River, commencing in the vicinity of Fort Point, New 

Hampshire and Fishing Island, Maine, proceeding southward along 

the channel range line indicated by the range lights located in
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the vicinity of Pepperell Cove, Kittery Point, Maine, and as that 

channel line is marked on the Coast and Geodetic Survey Chart 211, 

Eighth Edition. The settlement would stipulate that this channel 

ends at a point which bears 195° true and a distance of 1700 yards 

from Whaleback Lighthouse, No. 19, WeGG~ Sob jLati tude 43 °-02' -42 5" 

North and Longitude 70°-42'-06" West. 

The settlement would also place the marine boundary line 

in the middle of the main channel of navigation of Gosport Harbor; 

it would stipulate that the middle of this channel is as marked on 

Coast and Geodetic Survey Chart 211, Eighth Edition, by the bottom 
* Bhedind Wade, clate) so Uhente, 

of the/ Bell Buoy symbol; and it would agree that this channel ends 

at a point which nea tre and a distance of 1850 yards from 

the Isles of Shoals Lighthouse, No. 20, Meth-ladsbainade 42 °-58' -55" 

North and Longitude 70°-37'-39.5" West. The settlement would 

finally provide that the marine boundary line connecting these 

two agreed channel termination points is a straight line, the 

bearing from the Piscataqua River channel termination point towards 

the Gosport Harbor channel termination point being 139° true, and 

the reverse bearing being 319° true. 

The proposed settlement involves a merging of the two 

main principles advocated by Counsel for the two States: the mid- 

channel theory advanced by Maine, and the straight line theory ah 

New Hampshire, and an agreement as to the location of these harbor 

    
   

    

  

channels and their termination Points. Provision will be made 

for installation and maintenance of suitable markers and/or 

navigation aids to locate the boundary as settled, the costs of 

which will be shared equally by the two States, subject to any 

applicable federal regulations.
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The proposed settlement is the product of several years 

of negotiation between the two States. Boundary Commissioners 

of the two States were appointed by their respective Governors 

following a resolution by the Legislature of each State in 1971. 

The Maine Boundary Commission Delegation consisted of Senator 

Richard N. Berry, Chairman, of Cape Elizabeth, Ernest F. Hoyt of 

Kittery, and Frederick S. Brown of Kittery. The New Hampshire 

Boundary Commission Delegation consisted of John R. Bradshaw, 

Chairman, of Nelson, Richard F. Upton of Concord, David H. Souter, 

He. 
Deputy sia = General of New Hampshire, of Weare, /Maurice J. 

Murphy, Je, PE "Portsmouth and Geno J. Marconi of Portsmouth. 

Mr. Upton also serves as Special Counsei for New 

Hampshire in the pending litigation, as well as Chairman of the 

New Hampshire Fish and Game Commission. 

When the negotiations were resumed last fali, Maine 

Assistant Attorneys General Charles R. Larouche and Robert J. 

Stolt acre assisted in the boundary negotiations. Since 

January /the negotiations have been conducted principally by the 

Attorney General's Office of Maine and Special Counsel for New 

Hampshire.
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Jon A. LuND 

ATTORNEY GENERAL JouN W. BENOIT, JR. 

RicHaryp S. COHEN 

OEPUTY ATTORNEYS GENERAL 

  

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04330 

June 24, 1974 

David H. Souter, Esquire 

Deputy Attorney General 
Attorney General’s Office 
State House Annex 
Concord, New Hampshire 03301 

Re: New Hampshire v. Maine 
  

Dear Dave: 

Since mailing my first letter to you this morning, I have 
drafted a new paragraph ll (see draft copy attached) to the "Motion 
for Entry of Judgment by Consent of Plaintiff and Defendant." Please 
examine the language carefully and let me know of any desired change. 

The line is being drawn on three copies of Cc & GS Chart 21l, 
Eighth Edition, right now. I will send you two copies in a mailing 
tube this afternoon; one is for your office and the other should be 
attached to the "Motion." I will keep one for our Office. 

I have assumed that the language in the "Motion" re markers, 
which you and Dick Upton will draft, will be about the same as you 
included in your draft of the News Release. I included that as 
Paragraph 12 with the attached draft of paragraph 11. Please examine 
and let me know by telephone Tuesday morning of any changes to either 
Paragraph 1l or 12 or the News Release, or the map. 

Thanks for your cooperation. 

Sincerely, 

- Y : 

CHARLES R. LAROUCHE 
Assistant Attorney General 

  

CRL:mfe 
enc. 
cc: Richard F. Upton, Esq.
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ll. The boundary line delimited hereinabove is depicted 

by a heavy black line with the words "Maine" and "New Hampshire" 

above and below that line on the Coast and Geodetic Survey Chart 

211, Eighth Edition, attached hereto. 

12. Provision will be made for installation and maintenance 

of suitable markers and/or navigation aids to locate the boundary 

as settled, the costs of which will be shared equally by the two 

States, subject to any applicable federal regulations.
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THOMSON - CURTIS COMPACT 

Resolutions Concerning Settlement of the 

Lateral Marine Boundary Dispute Between 

New Hampshire and Maine 
  

Whereas there is pending in the United States Supreme Court an 

action brought by The State of New Hampshire against The State of Maine, 

entitled No. 64, Original, State of New Hampshire, plaintiff v. State of 

Maine, defendant, to determine and define the location of the lateral 

marine boundary between the two states from Portsmouth Harbor on the 

mainland to Gosport Harbor in the Isles of Shoals; and 

Whereas the Attorney General of New Hampshire and special counsel 

for this State and the Attorney peneset of Maine have reached an agreement. 

to recommend a proposed settlement of the dispute by means of a consent 

decree to be presented to the United States Supreme Court for its approval; 

and 

Whereas the proposed settlement appears to be in the public 

interest and will result in substantial savings in costs of litigation 

as well as avoidance of the uncertainty of what the decision of the 

case would be if contested to final judgment; 

Now therefore Be It Resolved by the Governor and Council of The 

State of New Hampshire as follows: 

l. That the Attorney General and special counsel for this State 

be and they hereby are authorized to enter into a proposed consent decree, 

subject to the approval of the United States Supreme Court, which will 

contain in substance the following provisions with respect to the said 

lateral marine boundary: 

(a) The source of the lateral marine boundary line between hei, 

Mais —_—sso Hemoshire and Maine Lies in the Order of the Kinz in Council of Aveus: 

Lee, “AiCh Grver orev w
.
 

dal:
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"And as to the Northern Boundary between the said 
Provinces, the Court Resolve and Determine, That the 
Dividing Line shall pass up thro the Mouth of Piscataqua 
Harbour and up the Middle of the River into the River of 

Newichwannock (part of which is now called Salmon Falls) 
and thro the Middle of the same to the furthest Head 
thereof and from thence North two Degrees Westerly until 
One Hundred and Twenty Miles be finished from the Mouth 
of Piscataqua Harbour aforesaid or until it meets with 
His Majestys other Governments And That the Dividing 
Line shall part the Isles of Shoals and run thro the 
Middle of the Harbour between the Islands to the Sea 
on the Southerly Side; and that the Southwesterly part 
of the said Islands shall lye in and be accounted part 
of the Province of New Hampshire And that the North 
Easterly part thereof shall lye in, and be accounted 
part of the Province of the Massachusetts Bay and be 
held and enjoyed by the said Provinces respectively 
in the same manner as they now do and have heretofore 
held and enjoyed the same . 

(6) The terms "Middle of the River" and "Middle of the Harbour” 

as used in the above-quoted Order mean the middle of the main channel of 

navigation of the Piscataqua River and the middle of the main channel of 

navigation of Gosport Harbor. 

(c) The middle of the main channel of navigation of the Piscataqua 

River, commencing in the vicinity of Fort Point, New Hampshire and Fishing 

Island, Maine, proceeding southward, is as indicated by the range lights 

located in the vicinity of Pepperrell Cove, Kittery Point, Maine, and it 

follows the range line as marked on the Coast and Geodetic Survey Chart 21l, 

8th Edition. 

(d) The main channel of navigation of the Piscataqua River termin- 

ates at a point which bears 195° true and a distance of 1,700 yards from 

Whaleback Lighthouse, (No. 19, USCG-158), at Latitude 43°-02'-42.5" North 

and Lonceitude 70°-42'-06" West.
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(e) The middle of the main channel of navigation of Gosport 

Harbor is as marked on Coast and Geodetic Survey Chart ell, 8th Edition, 

indicated by the bottom of the Bell Buoy symbol. 

(f) The main channel of navigation of Gosport Harbor terminates at 

a point which bears 349.5° true and a distance of 1,850 yards from the Isles 

of Shoals Lighthouse, (No. <0, USCG-158), at Latitude 42°-58'-55" North 

and Longitude 70°-37'-39.5" West. : 

(g) The lateral marine boundary line between New Hampshire and 

Maine connecting the channel termination points is a straight line. 

(h) The lateral marine boundary line between New Hampshire and : 

Maine from the termination of the Piscataqua River channel, as defined in 

subparagraph (d) above, proceeds toward Gosport Harbor on a bearing of 

139° true. 

(i) The lateral marine boundary line between New Hampshire and 

Maine from the termination of the Gosport Harbor channel, as defined in 

subparagraph (f) above, proceeds toward Piscataqua River on a bearing of 

319° true. 

2. That the Attorney General and special counsel be and they 

hereby are authorized to agree to such minor variations, if any, in the 

courses, distances and locations set forth in paragraph 1 above as may be 

disclosed to be necessary by final calculation, and to such further pro- 

visions in such proposed consent decree as may be found necessary and 

proper, in their opinion, to carry out the intent and purpose of this 

settlement and to protect the interests of this State, including (but 

not limited to) provision for installation and maintenance of suitable
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markers and/or navigational aids and devices to locate the boundary as 

settled (consistent with federal law and regulations), the cost of which 

will be shared equally by the two states. 

3. That the approval of the proposed settlement by the Governor 

and Council is conditioned upon like approval thereof by the Governor and 

Council of the State of Maine on or before July 15, 1974, and is given 

without prejudice to the rights of the State of New Hampshire in the event 

the Governor and Council of the State of Maine do not approve the proposed 

settlement or in the event the proposed settlement is disapproved by the 

United States Supreme Court. 

In witness whereof, we, the Governor and the Executive Councilors 

of the State of New Hampshire, have signed these resolutions this twenty- 

sixth day of June, nineteen hundred and seventy-four. 

  

© tO on ee tL $ 

Ca 

Li a \ C) Siew 
| 

Jina hibew 
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Srate or Maine 

DrpaRTMENT OF THE ATroRNEY GENERAL 

AvuGusra, MarinE 04330 

July 10, 1974 

Richard F. Upton, Esquire 
Upton, Sanders & Upton 

10 Centre Street 
Concord, Wew Hampshire 03301 

Dear Richard: 

this is to infora you tnat the Governoc and Council of Maine 
this morning gave their approval to our recommended resolution of 
New Hampshire v. Maine. Enclosed herewith is a copy of the Order 
of the Governor and Council reflacting tneir approval. 

I have also enclosec a copy cf Atcorney General Lund's letter 
to the Governoc and council, dated June 20, 1974, which explains 
the natuce of the settiement and the Dasis for it. 

Accordingly, Maine is prapared to proceed immediately witn 
submission of the tiotion for Entry of Judgment sy Consent of 
PlaintifS and defendant in this case. <2 trust that your will 
expedite firming up ch] preliminacy deaft of thac Motion and tne 
Order of the Speciai Master that should accompany the Motion. If 
hope that you will be abie to transmit that acaft to the princes 
by Friday afternoon of this week, with a copy to me. i would aiso 
appceciat= it if you would ask the scrinter to send ne 2 copy of 
the proof as soon as it is ready. 

I fcaceived your letcer of July & this morning and nave examined 
the enclosed revision of the last page, and =I concur in that rcevis.ion. 

I would suggest another modification to the preliiminacy draft 
of the Motion, as follows: 

NV 
On page 2 oe bine first numdeced paragrapn, inserc 
between the word "to" and tne words "tne innes 
Gosport Harbor" the following words - "tne bDreax- 
water at tne end of,"
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Richard F. Upton, Esquire 2—- July 10, 1974 

I also concur in your suggested modification of the first para- 
graph at the top of page 2, to have the phrase "each such Governor 
and each such Executive Councillor" changed to read "the Governor 
and Council of each State." 

I understand that you find that the map showing the black line 
on chart 211 with the words Maine and New Hampshire above and below 
that line is satisfactory to you. 

I am continuing to double check with experts in geography and 
cartography, etc. our description of this Doundary line and hope to 
ficm it up to my satisfaction no later than tomorrow (Thursday, 
July 11), and I trust that you will do likewise, to your own satis- 
faction. I will in any event advise you of my findings no later 
than Friday morning, July 12. Present indications are that there 
will be no change waatever in tne mechod of description. 

Aiso enclosed herewith pleas2 find a copy of a letter to Mr. 
Justice Clark, which I sent today to him, and a copy to David Souter. 

‘ Yours truly, 

CHARLES R. LAROUCHE 
Assistant Attorney General 

CRL:mfe 

encs.
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Sratre or Maine 

DEPARTMENT OF THE ATTORNEY GENERAL 

AuGcusra, Marve 04330 

July 10, 1974 

The Honorable Yom Cc. Clark 
Justice, Supreme Court of the 

United States (Retired) 
Champers, Umited States Supreme Court 
Washington, D.C. 20543 

re: No. 64, Oriqinai - State of New Hampshire vs. State of Maine 

Dear mr. Justice Clark 

I have the honor to inform vou that counsel for the State of 
New Hampshire and the tate of Maine have reached acreement for 
settlement of the marine boundary line dispute in the reference 
case. Counsel have agreed to submit to the Supreme Court of the 
United States a ‘Mction for Entry of Judgment Sy Consent of © 
Plaintiff and Defendant," which would specify the pracise narine 
boundary iine provided the Governor and Council of each of the 
two states approve tne proposed settlement, his morning che 
Governor and executive Council of Maine approved the seconmenda- 
tion of the Attorney General of -Maine for setearent of this action 
in this manner. Counsel of New dampshire have informed me that 
the Governor and Council of New Hampshire approved this voropose2d 
settlement two weeks aco. 

Mr. Upton and I arc2 in the process of firmino up a joint 
Motion for submission to you in the near future. 

In view of this development, it would seem that there is now 
no need for further pretrial submissions, as specified in vour 
Pretrial Order of April 29, 1974. 

in ahy event, you will hear from us further not later than tne 
end of July. 

qe ee the foregoing is satisfactory to you, I am 
Pie ee a 

: wi 2 
Nh “= Most cespectfully yours, 

Ie, Pb adl 
as emeedt- CHARLES R. LAROUCHE 

SRisne 8 yeusnte . Assistant Attorney General 
Sey YS45R TT. , 

cc: Tay Ja Ye. Souter. Esquire 
* Richard ¥. Upton, zZsquire
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State of Maine 
  

JUL 7 0 1974 
  In Counall, 

Department, Attorney General 
  

ORDERED, 

That the proposed settlement of the case of New Hampshire v. Maine, 

No. 64, Original, Supreme Court of the United States, October Term, 

1972, by “Motion for Entry of Judgment by Consent of Plaintiff and 

Defendant," which Motion would specify the lateral, marine boundary 

line between New Hampshire and Maine from the inner Portsmouth Harbor 

to the inner Gosport Harbor in substantially the manner described 

in the attached preliminary draft copy of that Motion, is approved 

by the Governor and Executive Council. © 

  

  

      

Statement of Facts 
  

A letter from the Attorney General to the Governor and Council, 

stating the basis for the proposed settlement, and recommending that 

it be approved by the Governor and Council as being a fair resolution 

of the dispute, is attached hereto. ~ 

A copy of the Memorandum of Meeting of May 30, 1974, by the Maine- 

New Hampshire Boundary Commission, Maine Section, commenting on the 

proposed settlement, is also attached hereto. 

  

Also enclosed herewith is a copy of a portion of C & GS Chart 

211, showing the boundary line placed on its maps since 1916-17 by 

the U.S. Geological Survey, which is shown by a heavy black dashed 

line: also on this map is the New Hampshire "Lights in Range Line, " 

which is shown by a solid green line; and also shown on this map is 

the proposed boundary settlement line, shown by a solid red line. 

For the further information of the Governor and Council, there 

is enclosed herewith a copy of New Hampshire's Complaint, with 

Appendix map, and Maine's Answer thereto. 
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STATE OF MAINE 

DEPARYY PNT OF THE ATTORNEY GENERAL 

Aucusta, MAINE 04330 

June 20, 1974 

WHMonorable Kenneth M. Curtis 

Governor of Maine 

State House 

Augusta, Maine 04330 

Honorable Harvey Jonnson 

Chairman, Executive Council 
Executive Department 
State Hous? 
ugusta, Maine 

Re: State of New Hamoshir2 v. State of Maine 
  

Gentlemen: 

I have the honor to transmit to you herewith a draft Council 
Order, with explanatory papers attached thereto, and described in 
the Order, concerning the New Hampshire v. Maine, Wo. 64 Original, 
Supreme Court of the United States, October Term, 1972, case. 

  

Counsel for the two States have reached a tentative agreement 
for settlement of the marine boundary line dispute duvelved in this 
case. Counsel have agreed to submit to the Supreme Court of the 
United States a "Motion for Entry of Judgment by Consent of Plaintiff 
and Defendant," which would specify the precise marine boundary line 
provided the Governor and Executive Cauncil of each of the two States 

approve the proposed settlement. 

The proposed settlement would place the marine boundary line in 
the middle of the main channel of navigation of the Piscataqua River, 
commencing in the vicinity of Fort Point, New Hampshire and Fishing 

Island, Maine, proceeding southward along the channel range line 
indicated by the ranges lights located in the vicinity of Pepp 2 
Cove, Kittery Point, Maine, and as that channel line is marked o 

Coast and Geodetic Survey Chart 211, Eighth Edition. The settle 
would stipulate that this channel ends at a point which bears 195 
tcue anda distance of 1700 yards from Whaleback Lighthouse, No.
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morable Ranneth M Curtis 

donorasle Harvey Johnso2 

Page 2 

June 20, 1974 

USCG-158 Latitude 43°-62'-42.5" North and Longituld= 70°-42*-06" 

The settlement would also placa the marine boundary line in the 

middle of the main channel of navigation of Gosport Harbor; it would 

stipulate that the miadie of this channel is as marked on Coast an 1d 

Geodetic Survey Chart 211, Eighth Edition, by the bottom of the Bell 

Buoy symbol; and it would agree that this channel ends at a point 

which bears 34%5°true and a distance of 1850 yards from the Isles of 

Snoals Lighthouse , Mo. 20, USCG-158 Latitude 42°-53'55" North and 

Longitude 70°-37*-39.5" West. 

The settlement would finally provide that the marine boundary 

line conne egting these two agreed channel termination points is a 

straight line, the bearing from the Piscataqua River channel termina- 

tion point towards the Gosport Harbor channel termination point being 

13¢° true, and the reverse bearing being 319° true. 

The proposed ‘settlement involves a merging of the two main 

principles obese by Counsel for the two States: the mid-cnannel 

theory advanced by } reine, and the straight line theory by New Hampshire 

and an agreement as to the location of these harbor channels and their 

termination points. 

The provosed settlement is the product of several years of negotia- 

tion between the two States. Several of my Assistants have conducted 

intensive factual, historical and legal research in connection with 

this litigation during the past year. It is their opinion and mine 

that the proposed settlement is a fair resolution of this dispute and 

that disposition of this action in this manner would be in the best 

interest of this State. 

(D
 Accordingly, I resp 

Ls 
fully request that you indicate your approval 

of my proposed action = 1s case. 

Respect tfully yours 
cae 

7 7? 

MSE fo-8 4 
. JON A.~TUND \, 

/ - Attorney General 

JAL: mie i 

cc: Honorable Richard W. Logan 

Honorable Hattie M. Bicxmore 

Honorable Howard W. Mayo 
Honoradle Harold G. Clarx 
Honorable Clyde A. Hichborna 

Honorable Herald g. Bockett
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1972 

  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

Vv. 

THE STATE OF MAINE, Defendant 

BRIEF IN OPPOSITION 
TO MOTION TO INTERVENE 

JON A. LUND 
Attorney General 

CHARLES R. LAROUCHE 
Assistant Attorney General 
Office of the Attorney General 
State House, Augusta, Maine 04330 
Counsel for Defendant The State 
of Maine 

STOLT 
Assistant Attorney General 

Of Counsel
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1972 

  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

Vv. 

THE STATE OF MAINE, Defendant 

  

BRIEF IN OPPOSITION TO 
MOTION TO INTERVENE 

  

Maine opposes the Motion to Intervene on the following 

grounds: 

1. Such intervention by citizens of New Hampshire would 

constitute prosecution of a suit against the State of Maine by 

the citizens of another state, in contravention of Amendment 11, 

Constitution of the United States. 

2. The movants have no private interest in the property or 

transaction which is the subject of the action. 

3. Any interest which the movants may have in this action 

is properly represented by the State of New Hampshire. 

STATEMENT   

This action was commenced by New Hampshire against Maine on 

June 6, 1973, by docketing with the Clerk of this Court a Motion 

for Leave to File Complaint. Subsequently, New Hampshire filed a 

Motion for Preliminary Injunction. Maine opposed both motions.
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The Motion for Preliminary Injunction was denied, the Motion for 

Leave to File Complaint was granted and a Special Master was 

appointed. On April 1, 1974, Maine filed its Answer. 

On September 23, 1974, Counsel for the two states filed a 

Motion for Entry of Judgment by Consent of Plaintiff and Defendant. 

Counsel therein represented to the Court that after long and careful 

study they had come to agreement as to the pertinent facts and the 

applicable legal principles determinative of this action, and that 

the proposed judgment was in the best interest of each State. 

Counsel also represented to the Court that, after full explanation, 

the Governor and Executive Council of each State concurred in that 

conclusion. The Motion to Intervene contains nothing contrary to 

anything in the foregoing Statement. 

Movants represent that they claim reasonably and in good faith 

that the true boundary line is the “lights in range" line. Motion 

to Intervene, p. 19. They fault the Attorney General and Deputy 

Attorney General of New Hampshire, as well as Special Counsel for 

New Hampshire, for refusing actively to present to this Court such 

claim. Id. On the other hand, movants have submitted no proposed 

pleading incorporating this claim. Instead, movants have offered 

to adopt the Complaint already filed by Counsel for New Hampshire 

(Motion to Intervene, p. 21),which Complaint does not include a 

claim of the "lights in range" line. 

ARGUMENT 

Ee 

THE ELEVENTH AMENDMENT BARS THE PROPOSED INTERVENTION 
  

The jurisdiction of this Court has been invoked by New 

Hampshire under Article III, Section 2, Clause 2, Constitution of 

the United States, which provides:





its jurisdiction to entertain an action brought against Georgia by a 

citizen of another state. Because of that decision, Amendment ll, 

"In all Cases affecting Ambassadors, 
other public Ministers and Consuls, and those in 
which a State shall be a Party, the Supreme Court 
shall have original Jurisdiction." 

In Chisholm v. Georgia, 2 Dall., 419 (1792), the Court sustained 
  

Wd 

Constitution of the United States, was adopted, which reads: 

"The Judicial power of the United States shall 
not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by 

Citizens or Subjects of any Foreign State." 

This Amendment prohibits the extension of the Court's Article III, 

Section 2, Clause 2, original jurisdiction to an action against a 

  

State by citizens of another State. Hollingsworth v. Virginia, 3 

Dall. 378 (1798). 

authority to commence and prosecute this action, 

While it is clear that the sovereign State of New Hampshire has 

that the sovereign State of Maine is entitled, under the Eleventh 

Amendment, to be free of actions which are either "commenced or 

prosecuted" by citizens of another State, including movants. Maine 

objects to movants' request to be allowed to take part in the 

prosecution of this action. 

of another State can, 

it is equally clear 

76a 

No case cited by movants supports the proposition that a citizen 

2/ 
one of the United States over the objection of that State. There 

through intervention, prosecute a suit against 

  

See Hollingsworth v. Virginia, 3 Dall. 378 (1798); Hans v. 
Louisiana, 134 U.S. 1, 10-11, 14-16 (1890).. 
  

Movants cite Florida v. Georgia, 17 How. 478 (1855); but that 
case involved the Attorney General of the United States inter- 
vening in his capacity as the Attorney General, representing 
the special interests of the United States. Movants also cite 

Oklahoma v. Texas, 253 U.S. 465 (1920) and Oklahoma v. Texas, 
254 U.S. 609 (1920). However, the individuals in those cases 
were simply claimants before the United States Receiver. See 
Oklahoma v. Texas, 252 U.S. 372 (1920). 
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is no such authority. The Eleventh Amendment plainly precludes it. 

5 A 

MOVANTS HAVE NO PRIVATE INTEREST IN 
THE PROPERTY OR TRANSACTION WHICH IS 
THE SUBJECT OF THIS ACTION. 

  

  

  

Movants contend that they are entitled to intervene as of right 

under Rule 24(a)(2), F.R.Civ.P. Pretermitting the Eleventh Amendment 

bar, and assuming arquands the applicability of that Rule to the 

instant action, we submit that movants fail to meet the first criteria 

for such entitlement under that Rule. Movants have no private 

"interest relating to the property or transaction which is the 

subject of the action. ., ." 

The only property involved in this action is that which lies 

beneath the water in the disputed area. None of the movants claim 

to have any proprietary interest therein. While they do claim to 

have a license to fish, such license is simply a privilege, creating 

no proprietary interest. LeClair v. Swift, D. Wis. 76 F. Supp. 729 
  

(1948); Coggeshall v. Harbor Comm., 146 A. 482, 50 R.I. 175 (1929). 
  

The "transaction" which is the subject of this action is the 

determination of the lateral marine boundary between these two States 

in the area between inner Portsmouth Harbor and the breakwater at 

the end of Gosport Harbor. The individual citizen does not have 

  

3/ The Court has said that its Rule 9(2) refers to the Rules of 

Civil Procedure as a guide only where their application is 
appropriate. It has indicated that the federal rules of inter- 
vention are inappropriate. Intervention denied in Utah v. 
United States, 394 U.S. 89, 95 (1969) saying that its juris- 
diction was to be invoked sparingly. Kentucky v. Indiana, 281. 
U.S. 163, 173, 174 (1930), denied citizens the right to litigate 
a contract between two states, because the state "must be deemed 

to represent all its citizens." New Jersey v. New York, 345 U.S. 
369, 372, 373 (1953), intervention by Philadelphia denied, 
avoiding the Eleventh Amendment question, because “our original 
jurisdiction should not be thus expanded to the dimensions of 
ordinary class actions." It then stated a special rule: 

  

  

  

"An intervenor whose state is already a party should 
have the burden of showing some compelling interest, 
in his own right, apart from his interest in a class 
with all other citizens and creatures of the state, 
which interest is not properly represented by the state." 
At 373. 

Movants patently fail all parts of this test. 

~~
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private interest in such a transaction. The determination of a 8 

boundary line between States involves a public matter relating to 

State sovereignty, jurisdiction and dominion. When such a matter 

is before this Court, it presents a judicial question. Rhode Island 
  

v. Massachusetts, 12 Pet. 657 (1838); Florida v. Georgia, 17 How. 
    

478 (1855). The movants here are all acting in their private capacity 

as citizens of New Hampshire. They "have no separate individual right 

to contest in such a suit the position taken by the State itself." 

Kentucky v. Indiana, 281 U.S. 163, 173 (1930). 
  

Accordingly, it is clear that the movants do not have a private 

“interest in the transaction which is the subject of the action," 

within the meaning of Rule 24(a)(2), F.R.Civ.P. 

i ies Es Ee 

ANY INTEREST WHICH MOVANTS MAY HAVE IN 
THIS ACTION IS PROPRRLY REPRESENTED BY 
THE STATE OF NEW HAMPSHIRE. 

  

  

  

It appears from the pleadings and pretrial memoranda in this 

action that the Attorney General and Deputy Attorney General of 

New Hampshire and the Special Counsel for New Hampshire have been 

actively pursuing the best interests of New Hampshire concerning the 

determination of the lateral marine boundary between New Hampshire 

and Maine for the past four years. It also appears from those papers 

that they have earnestly sought to obtain the most favorable deter- 

mination of that issue which the pertinent facts and applicable legal 

principles would permit. 

Therefore, whatever interests movants may have in the subject of 

this action, they are properly represented by the State of New 

Hampshire. This conclusion is not altered by anything in the Motion 

to Intervene. That Motion contains three allegations of error. 

First, movants say that the proposed method of resolving this contro- 

versy by a Motion for Entry of Judgment by Consent of Plaintiff and 

Defendant, is procedurally improper. However, we submit that this
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procedure is clearly proper and we are confident that Counsel for 

New Hampshire will fully dispose of this meritless contention ina 

Brief which he will submit on tnat issue to the Special Master. 

The second allegation of error contained in the Motion to 

Intervene is that the proposed boundary would make it “necessary 

for petitioners to traverse Maine waters in order to reach their 

ports on the New Hampshire mainland." Motion to Intervene, p. 5. 

We submit that examination of either the language in the proposed 

judgment (see paragraph 4, p. 2, Motion for Entry of Judgment by 

Consent of Plaintiff and Defendant), or the map which was filed 

with it, will clearly reveal that this allegation is false. Since 

the boundary follows the middle of the main channel of navigation 

into Portsmouth Harbor, the citizens of each State will have equal 

access into that harbor and none of them will have to traverse waters 

of the other State. 

The third allegation of error in the Motion to Intervene is 

that the "lights in range" line is the true boundary line. However, 

while faulting Counsel for New Hampshire for not advancing that claim, 

movants simultaneously abandon that claim by choosing, without 

explanation, not to present a Complaint alleging it, but, instead, 

offering to adopt for themselves the Complaint filed by the State 

of New Hampshire, which Complaint does not include that claim. 

Such hollow allegations, spurious fault-finding and self-contradiction 

would seem to justify the conclusion that this Motion to Intervene 

is frivolous.





  

  

CONCLUSION 
  

WHEREFORE, Maine respectfully submits that the Motion to 

Intervene is patently meritless and that it should be summarily 

denied. 

Respectfully submitted, 

JON A. LUND 
Attorney General 

i 

    

  

      

y/ r) “TD , 

U fearbhin fC _ 
CHARLES R. AAROUCHE 

Assistant Attorney General 
Counsel for State of Maine 

ROBERT J. STOLT 
Assistant Attorney General 

Of Counsel 

October ll, 1974. 
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OCTOBER TERM, 1973 

  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

Vv. 

THE STATE OF MAINE, Defendant 

PLAINTIFF'S BRIEF IN OPPOSITION 
TO MOTION TO INTERVENE 

WARREN RUDMAN 
Attorney General 

DAVID SOUTER 

Deputy Attorney General 

RICHARD F. UPTON 
Special Counsel 

10 Centre St. 
Concord, N.H. 03301 

Counsel for Plaintiff, 
The State of New Hampshire
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IN THE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1973 

  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

Vv. 

THE STATE OF MAINE, Defendant 

PLAINTIFF'S BRIEF IN OPPOSITION 
TO MOTION TO INTERVENE 
  

Plaintiff, The State of New Hampshire, opposes the Motion to 

Intervene on the following grounds: 

1. Such intervention, if permitted, would in effect con 

stitute the prosecution of a suit against The State of New Hampshire 

without its consent, and such a suit is barred under the doctrine of 

sovereign immunity. 

2. The petitioners have no private property interests in the 

taking of fish and lobsters in the disputed area; their interest is no 

greater than that of any member of the general public of New Hampshire. 

3. Any interest which the petitioners may have is represented 

by the plaintiff, The State of New Hampshire, and petitioners have not 

shown just cause for intervention.
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a» a 

INTRODUCTORY STATEMENT 
  

The present action was commenced on June 6, 1973, invoking the 

original jurisdiction of the Supreme Court. On October 9, 1973, the 

Supreme Court granted leave to file the complaint. Subsequently, the 

defendant, The State of Maine, filed an answer and general denial, join- 

ing issue with the complaint. The case was assigned to a Special Master 

for trial and report (414 U.S. 996). 

On April 25, 1974, the Special Master conducted a pretrial 

conference at Boston at which plans for the trial were discussed and 

finalized, rules of procedure were settled, and recommendations were 

made by the Special Master to counsel that the parties should endeavor 

to reach a settlement. Negotiations were then entered into by counsel, 

and on June 26, 1974, at a regular meeting of the Governor and Council 

of New Hampshire, a proposed settlement agreement was publicly announced 

as having been agreed to by the Attorneys General of each state. This 

settlement agreement was approved by the Governor and Council of New 

Hampshire and subsequently by the Governor and Council of Maine. 

Many of the persons who are now petitioners in the Motion to 

Intervene, during the months of July, August and September, 1974, made 

repeated requests to the Attorney General of New Hampshire and to the 

Governor of New Hampshire that they reconsider the proposed settlement 

agreement. Pursuant to such requests for reconsideration, numerous 

meetings were held, both by the Attorney General, his Deputy, and
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Special Counsel, and by the Governor of New Hampshire, with these persons, 

at which they were given full opportunity to present evidence and argu- 

ments as to why the proposed settlement agreement should be recon- 

sidered. As a result of all these various meetings and presentations, 

it was determined that these petitioners had failed to show just cause 

for the plaintiff to request a reopening of the proposed settlement 

agreement. Under date of September 9, 1974, present counsel for the 

petitioners submitted a written offer of proof in support of the above 

requests for reconsideration. After full consideration, on September 

16, 1974, the New Hampshire Attorney General and Special Counsel and 

the Governor of New Hampshire determined that no just cause existed for 

further delay, and on September 23, 1974, the Motion for Entry of 

Judgment by Consent of Plaintiff and Defendant, duly executed by the 

Attorneys General of Maine and New Hampshire, was filed with the Special 

Master. Subsequently, the pending petition for leave to intervene was 

filed in this Court, and it was, on October 15, 1974, referred to the 

Special Master. 

During the numerous conferences held with petitioners, re- 

ferred to in the preceding paragraph, one of the claims advanced was 

to the effect that the boundary line proposed in the Motion for Entry 

of Judgment by Consent would make it impossible for New Hampshire 

fishermen to reach New Hampshire docks in Piscataqua Harbor without first 

crossing the boundary line into Maine. These petitioners were invited 

to show how this claim could possibly be true, but, at all these conferences,
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no substantiation was presented to support this claim. As a matter of 

fact, the proposed boundary line as it leaves Piscataqua Harbor follows 

the center of the channel of navigation. Thus, New Hampshire fishermen 

and Maine fishermen have equal opportunity to enter the Harbor on their 

respective sides of the proposed state line. An examination of the 

official map filed with the Motion for Entry of Judgment by Consent 

shows that there is ample opportunity for New Hampshire fishermen to 

enter the Harbor on the New Hampshire side of the proposed state line. 

I. SUCH INTERVENTION, IF PERMITTED, WOULD IN EFFECT CON- 

STITUTE THE PROSECUTION OF A SUIT AGAINST THE STATE OF NEW HAMPSHIRE 

WITHOUT ITS CONSENT, AND SUCH A SUIT IS BARRED UNDER THE DOCTRINE OF 

SOVEREIGN IMMUNITY. 

A state may not be sued in its own courts by its own citizens 

unless it consents to such action. This is the familiar doctrine of 

sovereign immunity. Rothrock v. Loon Island, 96 N.H. 421. 
  

The federal courts have uniformly applied the same rule in 

cases coming before them. See Principality of Monaco v. Mississippi, 
  

292 U.S. 313; Hans v. Louisiana, 134 U.S. 1; Duhne v. New Jersey, 251 
    

U.S. 311. The last-mentioned case is particularly significant since it 

involved an effort to invoke the original jurisdiction of the Supreme 

Court.
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The petition for leave to intervene is definitely an effort to 

institute litigation against The State of New Hampshire. The petitioners 

seek to have set aside the Motion for Entry of Judgment by Consent which 

has been duly executed on behalf of The State of New Hampshire by its 

Attorney General. The petitioners seek to advocate a position in this 

case contrary to that taken by the Attorney General on behalf of The 

State of New Hampshire. The petition to intervene involves public 

property rights in the waters and bed of the ocean within the 3-mile 

limit which belong to The State of New Hampshire (43 U.S.C. s. 1311). 

As stated in 81 C.J.S. 1320 (States, section 216(c): 

"A suit, involving property in which the 
state has an undoubted right or interest, and 
in which no effective decree can be rendered 
without binding the state itself, is a suit 
against the state and cannot be maintained 

without its consent." 

See also Christian v. Atlantic & No. Car. R.Co., 133 U.S. 233. 
    

It is well settled that the question whether a particular suit 

is one against a state is not to be determined solely by reference to the 

line-up of the parties of record. Whether a particular action is against 

the state is to be determined by the essential nature and effect of the 

proceeding. Judged in this light, the claims advanced by the petitioners 

are clearly contrary to the position taken by The State of New Hampshire 

by its Attorney General. The relief sought by the petitioners will 

inevitably be contrary to the relief proposed by the Attorney General 

on behalf of the State in the Motion for Entry of Judgment by Consent,
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which he has found to be in the public interest. In the case of 

St. Regis Paper Co. v. Water Resources Board, 92 N.H. 164 at 168, in 
    

a somewhat analogous situation, the New Hampshire Supreme Court said: 

"Tt is said in Blanchard v. Railroad, 86 N.H. 
263, 265: ‘When the state, by those having its auth- 
ority, takes either a positive or neutral position 

in respect to the public interest, it determines 
what the claim of public interest is.' In the case 
here the Attorney-General has taken a position of 
neutrality in behalf of the State, and this determ- 
ination of his duty, exercised in good faith is 
not subject to judicial appeal or review at the demand 

of individuals. Since the State cannot be sued dir- 
ectly or indirectly without its consent (Western 

Union &c. Co. v. State, 64 NH. 265, 271; Bow v. 
Plummer, 79 N.H. 23, 24; Conway v. Board, 89 N.H. 
346, 348), and since it has here given no consent, 
except to permit suit against the Water Resources 

Board as its agency, the plaintiff's right to have 
the Attorney-General joined as a party must be denied." 

  

  

  

II. THE PETITIONERS HAVE NO PRIVATE PROPERTY INTERESTS IN 

THE TAKING OF FISH AND LOBSTERS IN THE DISPUTED AREA: THEIR INTEREST IS 

NO GREATER THAN THAT OF ANY MEMBER OF THE GENERAL PUBLIC OF NEW HAMPSHIRE. 

By chapter 29, Title 43, United States Code, "Submerged oe 

the Congress vested title in the seacoast states to their offshore sub- 

merged lands within the 3-mile limit and to the "natural resources" 

within such lands and waters. (43 U.S.Code, Section 1311) Section 

1301(e) defines "natural resources" to include "fish and lobsters".
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The complaint and answer establish that, in this case, the 

area in dispute between the two states is entirely within the 3-mile 

belt of territorial waters, giving effect to the usual rule that 

offshore islands are entitled to their own separate 3-mile belt of 

territorial waters. 

Under New Hampshire law, the taking of fish in public waters 

(subject to state licensing requirements), is a public or common 

right, not a private right. Under New Hampshire law, fish in public 

waters belong to the public generally, and no person has any private 

property interest in the same until lawfully reduced to possession. 

State v. Roberts, 59 N.H. 484. Or, as stated in State v. Dow, 78 N.H. 
  

286, ''* * * the individual has no vested right in fish and wild game 

not reduced to possession." 

In Percy Summer Club v. Astle (1908) 163 Fed 1, the First 
  

Circuit Court of Appeals, after a long review of New Hampshire decisions 

held that fishing in public waters in New Hampshire is free to the gen- 

eral public and that a private club owning all the land on the shore of 

public waters had no exclusive, private rights of fishing therein. 

In the case of St. Regis Paper Co. v. Water Resources Board, 
    

92 N.H. 164 at 170, the New Hampshire Supreme Court, in dealing with 

public rights in public waters, made the following declaration as to 

New Hampshire law:
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"Since the public right is not a private 
one, it follows that individual members of the 
public entitled to enjoy the right enjoy the 

right in a personal capacity only derivatively. 

Their rights are not property rights and are 
not vested. Strictly, the rights are more 

properly to be termed privileges, which may 

be taken away, altered or qualified." 

The case of Whitcher v. State, 87 N.H. 405, cited by the 
  

petitioners is not contrary to this position, because fishing in public 

waters is referred to at page 407 of the opinion as a "public right”. 

Since the taking of fish and lobsters in public waters is not a private 

property right, but rather is a common privilege which the petitioners, 

if properly licensed, enjoy only as members of the general public, 

the petitioners are not entitled in this case to take a position con- 

trary to that officially taken by The State of New Hampshire in this 

litigation. The State is entitled to represent all members of the 

public where only public rights and privileges are involved,: as here. 

Those petitioners who are legislators stand in no stronger 

position either. They base their claim to intervene on the allegation 

that the legislature of New Hampshire is the only body which may approve 

the proposed settlement on behalf of the State. The stipulation of the 

respective Attorneys General for entry of a consent decree in this 

action is treated by them as if it were an interstate compact, re- 

quiring the approval not only of the New Hampshire legislature but 

also of the United States Congress.
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It is our position that this claim advanced on behalf of the 

petitioning legislators entirely misconceives the situation here pres- 

ented and is unfounded as a matter of law. These petitioners should 

not be permitted to intervene if it appears on the face of their 

petition that their claims are not well founded in law. The position 

of the New Hampshire legislators fails to distinguish between settle- 

ment of a boundary by legislative proceedings (i.e., the interstate 

compact process) and by judicial action (i.e., the original juris- 

diction of the Supreme Court). 

The two states did attempt to settle this boundary dis- 

pute by the legislative process, by the creation of boundary com- 

missions containing representatives of each state. The plan was that 

the two sets of commissioners would make an interstate compact if 

possible, settling the boundary, which would then be submitted to 

the Congress for ratification under the compact clause, after having 

first been approved by the legislatures of each state. See ch. 429, 

N. H. Session Laws of 1971 and ch. 131, Maine Session Laws of 1971. 

However, after protracted negotiations, the boundary commissioners were 

unable to agree and there seemed no prospect that there would be an 

agreement. The "fishing politics" of each state made it extremely 

difficult for either side to compromise. 

Then there were the border incidents resulting in arrests 

and threats of retaliation, and this situation led the Attorney General 

of New Hampshire to institute the present action in the United States
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Supreme Court, believing that the interstate compact process had broken 

down and failed and that it was now time to seek judicial relief. The 

Supreme Court granted leave to file this action, in effect holding that 

a justiciable controversy existed. (See order of Oct. 9, 1973 in 38 L.Ed. 

(2) 45) 

At the pretrial conference conducted by the Special Master 

in Boston in April of this year, it was strongly recommended to counsel 

that efforts to effect a compromise be redoubled. We were able to come 

to an agreement because the respective Attorneys General and their acsisi- 

ants and Special Counsel were perhaps more objective and less poiiticaliv 

motivated and were trying to see the case as la:‘yers would see it, based 

on the strengths and weaknesses of the evidence and the probable law 

which would be applied. 

Every court which has jurisdiction has the undoubted power to 

promote a settlement and approve it and make it a decree. This is an 

inherent power of every judicial body, if it be granted that there is 

jurisdiction over the subject matter and the parties. Otherwise, the 

parties would be forced into an adversary position when the respective 

Attorneys General of the two states thought that a settlement of their 

pre-existing differences was reasonable and in the public interest. 

The case of Florida v. Georgia, 58 U.S. 478, seems to imply 
  

that the two states could come to an understanding in a boundary case 

before the United States Supreme Court without legislative or Congressicaa].
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consent, because there it is held that the Attorney General of the 

United States has a right to intervene to represent the federal 

interest in such a case. 

Parenthetically, in the present case, the parties have 

notified the Department of Justice and have sent it a copy of the 

motion for consent decree. The certificate of notice to the Depart- 

ment of Justice has been filed for the record. 

It is difficult to believe that an agreement for settlement 

between the respective Attorneys General in a case over which the 

Supreme Court has jurisdiction is an interstate compact requiring 

the approval of the state legislatures and the Congress, for, so to 

hold, would seem to be a derogation of the inherent power of the 

Supreme Court as a judicial body and to involve the state legislatures 

and the Congress in a judicial matter, outside their allotted spheres. 

See Rhode Island v. Massachusetts, 12 Peters 657. 
    

It is the policy of the law to favor the settlement of liti- 

gation and to give sanction and legal effect to such settlements where 

they are found to be reasonable and appropriate. The Supreme Court 

has this power, as well as any other Court. Otherwise, it would be 

deprived of one of the most useful parts of the judicial power. 

The motion for entry of the consent decree has been stipulated 

to, by the Attorneys General of each state. As to the undoubted power 

of the Attorney General of a state to take such action, see annotation:
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"Power of attorney general to settle and compromise or dismiss cuit 

proceeding" 81 ALR 124. See also State v. Swift, 101 N.H. 340, and 

Utah v. United States, 394 U.S. 89 and 94, 95. Here, the further 
  
  

precaution was taken to obtain approval of the settlement by the 

governor and executive council of each state who head “he executive 

branch and may speak for all state departments and agencies. 

The proposed marine boundary is not something "pulled out 

of thin air'’ and unsupported by law or evidence. If the Special 

Master should decide to hold a hearing on the motion for entry of 

consent judgment, we are prepared to show, if desired by the Court, 

that the proposed boundary line set forth in the motion is not an 

arbitrary line, but rather is a line supported by applicable prin- 

ciples of law and substantial evidence. 

For example, the selection of the middle of the navigable 

channel as the proposed boundary at the respective harbor mouths 

follows New Jersey v. Delaware, 291 U. S. 361, which involved a 
  

situation much similar. The selection of a straight line as the 

boundary connecting the two channel termination points is consistent 

with the "special circumstances" exception to Article 12 of the 

Convention on the Territorial Sea and Contiguous Zone. (15 U.S. 

Treaties, 1608 (1958)), and the location offshore of the Isles of 

Shoals which were divided between the two states in their colonial 

grants or charters. 
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IIIT. ANY INTEREST WHICH THE PETITIONERS MAY HAVE IS REP- 

RESENTED BY THE PLAINTIFF, THE STATE OF NEW HAMPSHIRE, AND PETITIONERS 

HAVE NOT SHOWN JUST CAUSE FOR INTERVENTION. 

The petitioners have cited only one case involving the 

original jurisdiction of the Supreme Court in which individual citizens 

were permitted to intervene in a boundary case, Oklahoma v. Texas, . 
  

253 U. S. 465, 470; 254 U. S. 609. That case is clearly distinguishable 

in that the individuals involved were property owners whose property 

had been seized by a United States Receiver appointed by the Supreme 

Court to hold such property pending the decision of the boundary dis- 

pute. Such individuals were permitted to intervene, it seems, solely 

to protect their property interests before the Receiver, and it does 

not appear that such intervention was opposed by either state. 

In at least three cases involving the original jurisdiction 

of the Supreme Court, individual citizens and corporations have 

been denied permission to intervene in an action between states. 

In the case of Kentucky v. Indiana, 281 U. S. 163 at 173-175, 
  

intervention was denied, the Court saying: 

"A state suing, or sued, in this court, by 

virtue of the original jurisdiction over contro- 
versies between states, must be deemed to represent 

all its citizens. The appropriate appearance here 
of a state by its proper officers, either as complain- 

ant or defendant, is conclusive upon this point. 

Citizens, voters and taxpayers, merely as such, of 

either state, without a showing of any further and 
proper interest, have no separate individual right 

to contest in such a suit the position taken by the
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state itself. Otherwise, all the citizens of both 

states, as one citizen, voter and taxpayer has as 

much right as another in this respect, would be en- 

titled to be heard. * * * 

"In the present. instance, there is no showing 
that the individual defendants have any interest what- 

ever with respect to the contract and its performance 
other than that of the citizens and taxpayers, generally, 
of Indiana, an interest which that state in this suit 

fully represents." 

Similarly, in the case of New Jersey v. New York, 345 U. S. 
    

369, the Court denied the City of Philadelphia permission to intervene, 

saying: 

"The "parens patriae' doctrine however, has 
aspects which go beyond mere restatement of the 

Eleventh Amendment; it is a recognition of the 
principle that the state, when a party to a suit 
involving a matter of sovereign interest, ‘must be 
deemed to represent all its citizens.’ Kentucky v. 
Indiana, 281 US 163, 173, 174, 74 L ed 784, 797, 50 
S Ct 275 (1930). The principle is a necessary recog- 
nition of sovereign dignity, as well as a working 
rule for good judicial administration. Otherwise, 
a state might be judicially impeached on matters of 

policy by its own subjects, and there weuld be no 
practical limitation on the number of citizens, as 

such, who would be entitled to be made parties. * * * 

"Qur original jurisdiction should not be thus 
expanded to the dimensions of ordinary class actions. 
An intervenor whose state is already a party should 

have the burden of showing some compelling interest 

in his own right, apart from his interest in a class 
with all other citizens and creatures of the state, 

which interest is not properly represented by the state. 
See Kentucky v. Indiana (US) supra. Philadelphia has 

not met that burden and, therefore, even if her inter- 

vention would not amount to a suit against a state within 
the proscription of the Eleventh Amendment (and we do not 

intend to give any basis for implying that it J-es° 

leave to intervene must be denied."
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In Utah y. U. S., 394 U. S. 89, this Court denied a petition 

to intervene filed by a corporate landowner, holding: 

"While we can perceive no compelling reason 
requiring the presence of Morton in this lawsuit, 
there are substantial reasons for denying inter- 
vention. If Morton is admitted, fairness would re- 

quire the admission of any of the other 120 private 
landowners who wish to quiet their title to portions 
of the relicted lands, greatly increasing the com- 

plexity of this litigation. Moreover, if any private 
landlord who is a citizen of Utah should seek to in- 
tervene, we would be required to decide the difficult 
constitutional question as to whether this Court may 
retain its original jurisdiction over an action in 
which complete diversity of citizenship no longer exists 

between the contesting parties." 

The plaintiff has previously given painstaking consideration 

to the claims advanced by the petitioners that they have new evidence 

or new law which would warrant reconsideration by the plaintiff of its 

position in this case. As before related, numerous sessions have 

been held with a large number of the petitioners and their counsel, 

and every opportunity has been given them to show cause why the proposed 

consent decree should not be favored by the plaintiff. It is the 

considered judgment of the Attorney General of New Hampshire, sup- 

ported by the Governor of New Hampshire, that these petitioners 

have failed to sustain their claims and that the public interest 

requires that the plaintiff continue to adhere to the proposed consent
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decree. We believe that no element of public interest or justice 

would be served by permitting these petitioners to intervene. 

Respectfully submitted, 

The State of New Hampshire 

Warren Rudman 
Attorney General 

David Souter 

Deputy Attorney Generai 

By /s/ Richard F. Upton 
Special Counsel 
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PROCEEDINGS 

“MR. CHIEF JUSTICE ‘BURGER: We will hear arguments 

first this morning in No. 64 Original, State of New Hampshire 

‘against the State of Maine. 

Mr. Bradley, you may proceed whenever you are ready. 

ORAL. ARGUMENT OF EDWARD F. BRADLEY, JR.; 

ON BEHALF OF DEFENDANT 

, MRE BRADLEY: . Mr. Chief Justice, and may it please 

the —s This is a dispute between tha States of Bains and 

New Gineshaes over the location of their lateral marine 

boundary in the Piscataqua River and Gosport Harbor and the 

inteeventns marine area. 

_— legal issud in this cass is the proper interpreta-— 

tion of the 1740 boundary decree of the King of England which 

describas the boundary in these areas. Maine's original 

interpretation of tha decree was an axtended thalwey line in 

Pincataqua ligrbor and Gosport HarvLor intersecting in the 

jntervening marlue areas. ; 

New Hampshire's oriyinal ling is a "lights ona range" 

jine connecting Fort Point to Whaleback Light. It was Maine's 

enforcement of its lobster regulations in tha intervening 

marine area batween these t.o linss which led to regulatory 

conflict and an attampt to resolve che boundary through’ boundary 

; 

commissions. . This attempt failed. Subsequent enforcemant © 

. ; ; = e ‘ f 

action led to conflict betwean enforcement officars of both 

of 

ar 

a a
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“States and an executive moratorium on enforcement to permit. 

New Hampshire to file a complaint in this case. , 

New Hampshixe filed that complaint on June 6, 12735 

and a Master, Justice Thomas Clark, was appointed on November 5 

; 1973. ‘goon after his appoiatnent Justice Clark tnet with 

counsel for Maine and Naw Hampshirs te urya the States to 

settle this dispute and to avoid long and disruptive litigatior. 

with great expense ‘to the people of both Statas. 

‘counsel seemed this reccumendation and met to revise 

principlas of law which would datariulia ths location of ths 

boundary and the erases tunerpnecacton ef the duscription in 

tha 1749 Gucrcsa. They were able to reach agreamunt on this 

and thoy filed a joint motion for consent decreas on Septenber : 

1975. On Pdiecoarr i 1975, the stipulated record in support 

or Moats Sole niiitehon for ccasant was submitted to ths Special 

mEirese aud the OG3e@ Was finuliy wubnitted without. Orid arguncni 

on Macch 17, 1975. 

After reviewing toe stipulated record and ime consan. 

Cecrua suomitted by tha Siates, the Spocial Mester dechdad tha 

hs hud to reject thse consint dsciee because ha betioved that 

the court was without jurisdiction to enter and aj.ago beeades h 

felt the geographic middia rather than thaiwog wag the proper 

interpretation of the word "middle" in thu boundary descriptio 

The Stata of Maine hes takun exceptions to both thes 

determinations. But hsfore discussing cur excepticns, I would
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“Like to describe to the Court the substantial prejudice which che 

-— ae 

Special, Mastar' 8 rejection of ths consent decree, adoption of 

”“ the sepecaohie middle line, and algo his failure to_hear full 

| argumentation on the issues balow has caused to the interests of 
a 

; ~ the State’ of ‘Maine. 

“First, of course, W& have lost to the State of New 

Hampshire by 4 the Master’ 8 description of the new lins 636 acres: 

. of land. in the intervening aecine area, land which is- in eisai 

between New fenpshies, aad iistne fishermen and presants a great 

' enotional issue in both Statea. 

QUESTION: What's that? About one square mile? 

ORR. BRADLEY : Your Honor, tha way I visualize it is 

that it's about two and a half thrus tus area botwwean the 

Capitol and this nivewin Mamorial. 

QUESTION: There are about 640 acres ina square nile. 

mR. BRADLEY: OK if tnact's what it-.is. ‘Shat‘'s my 

visti refurence. 

But we don't feal that Usat 635 acraBp -~ 

QUESTIONS this area da off the coautline? 

mi. BRADLEY: Yeu, pir. 

QUESTION: Or dao you include in thet anything in thea 

-: harbor? 

MR. BRADLEY: No, we have made no calculation of the 

area that we may have lost in the harbor. 

“AS much jection as we have to the lost 636 acres, 

5 104a' Al





| , 105a 

" we feel that we have been much more greatly prejudiced by the 

” Master! BS adoption of an equidistant boundary in the Piscataqua 

> Rivers ‘the Master, at page 43 of his- report, indicated that — 

orc: wouldn't be necessary for purposes of this dispute to delimit 

oh that: boundary: but because. we are going to have to liva with 

+ dt, we have ‘asked State Department atesce of the Geographer 

to do a rough approximation of what an equidistant line would lcok 

ilika. ‘And they — dona it. cn a map that refers a286 "ke the 

thalweg, mien we distributed just prior to the argumsnt. 

As’ you can see, it’s an extremely irregular line 

which would ba vary, very difficult to mark on ths water and 

would give rise to great opportunities Lor ths yinds of 

jurisdictional and regulatory ccoariict which yava rise to thu 

dispute in this case. 

QUESTION: You have SUbuiebed this map? 

MR. BRADLEY: Your Honor, it*s really demonstrative. 

It's not evidance, It woulda‘t be the line that you would . 

‘adopt in a dscrea or anything like that. 

| QUESTION: You wouldn't uugyast the thalweg la goliy 

to be a straight lins Like thet, do you? 

| MR. BRADLEY: Your Honor it was in the consent decresu. 

it was marked by a range lirs -- 

QUESTION: You wouldn't really suggest that's the way 

it is, would you? | 

MR. BRADLEY; It's pretty naar thet, your Honor.
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_ QUESTION: A straight line? A thalweg? The deepest 

channel in a river, a line like that? 

MR. BRADLEY: In this river, the channe’ “= - - 

QUESTION: that's incredible. | 

MR. BRADLEY: It may be incredible, sir, but -- 

QUESTION: tha ine you agreed upon, is that Li? 

MR. LRADLEY: Yes, gir. And it was bauzd upon the -- 

Question: It's not a halves, though. That's where . 

-- you “atae it fis: 

i BRADLEY: Your Nonor, it’s tha main ship crennel., 

It's — channel that ships actually -- eo ; 

QUESTION: Maybe it's misgnangd chalwag, but in any 

event on this map the straight line is the line upon which ths 

2qoreament was reached. 

MR. BRADLEY: Yas, sir. 

e
e
 ee
 

es
 
m
e
 

e
s
 

 QUESTICN: Muy I ank a question while I have you . ; 

interrupted? | | | 

, MR. SEADLEY s Yes; your ONCE. 

QUESYTON: Is there any question in the casa? I 

notice New wempahice isn't guitea as happy with (ee gece 

now 2s perhaps pe wag at tha tine it was made. But tha Now 

Hapshire legislature Nn@ver i.d agree with that agraenent, aid 

it? 

MR« BRADLEY: No, your Honor. 
+o 

=r ee 

QUESTION: Is there any guostion of the validity caf





Yeo otter . , . , 

the executive -- of Naw Hampshira ~~ maybe I should ask your 

- adversary Penne See ey, cena een cf state law. 

__May_ there be an agreement of this kind without approval 

of tha- sestalooare oF. New ‘Hampshire? 

HR. BRADLEY: | Your Honer, the position of tha State 

at Maine is that this is nok on agreament; it’s merely a 

"suggested judicial resolution which the Special Master has the 

power to enter as a euopar’ Gercize of the oriyinal jurisdiction. 

QUESTION: : know, but Le dapands, dos it not, upon 

the conzents of ‘both the States? , 

, MR. onaeio Your oper, it‘a not 4 consent to which 

‘oth, Statos ware bound, ns we have seca by tha avtlons nt’ , 

behavior ef the State cf£ Naw Hempohire iu this case eaaary 

8 nites Obcks hag fit bowel 40 enforce it on thelr , 

Citlisns or the clei zens Gf other Stetes., Li had hy binding 

effect eatii it waa adopred by thu court end entered. 

Tees is really our XoaronsG to ons oF (ote Basis ts WA ssab 

tus Upectai Master lus ade « 

QUEATION s Do wa have before us tha casa of an 

Gliieucs, Vhatever yin call it, cansant, or what, joLatly 

Submitted by ths two States? be we have that wtill? 

} HR. BRADLEY: . Tt is w ldne which the Nuw Hanpshire 

legislature gem not agrae vith and never agreed with it. 

Neither Stata could agree with it through the political 

-process.. The counael for be . States, through tha i.ttorney 
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Generals’ offices,made a determination that this was the 

appropriate interpretation throughlegal principles of the 

decree and suggasted it to thn Special Master. ‘hey have not 

indicated that they don't agres with it. They have just found 
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' the answers e- che. Master 8 reasons for rejecting it nana ered 

I don't bake it. that that maans they rejected it. Tisy ‘are 

just finding — ££ he is sweeeee, thac they would assert a 

dicrerant, 1ine in this case. That is, if he is correct about 

rejecting thalweg and the lack of lalla of ths court, 

that thay would have applied the principlas aifferently to 

_ obtain a aifferent line. But it made no stakenant about 

whether they reject, aan | 

QUEGTICN: 3s the ship channel you referieud to an 

aytificlal channel that has bean drsdysd Gout? 

NR. BREDEEY: i really don't kaow ths auywer, your 

Honor. i iwtieve thiet 2t"s o 

| QUESTION: Ig it markad by buoys? 

MR. BRADLEY : It's marked by buoy in Gosport lis ror. 

It's marked by ths range lines in Fiscatugjua Rivec which exe 

lights connecting so that nlariners can doterming whstliuer 

_ they are on the main channel as they come into the river. 

QUESTION: Is there any euthority from this Court 

zs to whether a proposed consent decres néeds the ratification | 

Of the legislative branches of the two Statas? 

MR. BRADLEY: Yes, your Horner, I dgliave thet thers 

  

. 
e
e
 

me
e.
 

em
 

0s 
+ 
cr
em
e 

© 
cu

m 
we
n 

o 
ea

ts
 

am
 

o 

      

me 
e
e
 
o
e
 

e
s
 

ee
 

ee
 

we 
ees:

 
we

e 
e
m
 

0 
es
e.
 

ew
 

we
es
 

oe
 

ae
 
e
a
c
w
 
e
e
e
 

ws 
lo





109a pomnhietie a, aR es + au 

ot or 

‘is. I feel. ‘ise the case of vieginis ° Vv. Tannessee determined 
  

. that not ‘211 sompacts: and agate. require legislative, 

” sooo, and ‘that only when the parties have dons everything 

they can ‘to bind thenselvas to an agresmant ‘qnat legislative 

spore ds required, 

" Question: ‘Now,’ that ‘s congressional approval. Is 

that legislative - -- I wags thinking in tarcms of what: Bort ‘of 

authorization do counsel ‘representing two Statss in an original 
Bee a. — 

action ant ixfis Court need in ordar to consent? 

MR. BRADLEY: I think New Yampshicea’s anewor to that 

in its motion to pupport the jurisdiction of a Special Master 

to entex ths — ducree ‘which was filed wei tha Spoclal 

master, and I honestly don't awa it in my wind, thea puitraed phe, 

but they have | that with leupsct to thaix authorLlty 

ard da tarwLned wk that én that their Atrornay conmaal did 

hava wont face te eueue atid | 

(MESTION: what jf both of the Staten, 12 thes wwe 

States untariad Lato the agreumeat which you Lava entered inca 

“end thw. oved te alsaday the exiydinal action hy stipulation ox 

be th pareies, they bhere wou).d be no ociginal action lett, 

ene thease? 

MR. BRADLEY: That's right, voue Honor. 

QUESTIOH: “Would ine tarms of that agresnant, Shaw, 

entered into batwsen the two States present problems of 
. Rm ; L : 

enforceability if citizens of one State cr the other alected
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mot to comply with it? 

-. MR. BRADLEY: Yes, your Honor. I believe -- 

QUESTION: That‘s why you want this Court's action, 

I take it. 
eS 

MR. BRADLEY: Yes, your Honor. There Be no question 

“that tf. agreement was reached outside the context of your 

exercise of regional gna eAaceaeey that wa would have ‘to find 

‘congressional ‘approval ancer Article I, Saction 10, os the 

commact come, | | | 

The point that I started to make with Mr. Justice 

Bebniguist was phat je only time that is required once the - 

original jurisdiccion has been exercised ,is never raquired once 

thse original jurisdiction has bean exercised, bscauis nothlag 

the partiss do in tha context of ths exercise binds than until 

i 

the Court has exercised its judi.clel power. 

  

In the caseé that I ween, Virginia v- VEnNBUBSc, 

Lig U.5. 503, the ouauect Virginia ond Vennssaae entered Into 

sear intnaey bouadaxy eyreament prior to entering into binding i 

boundary ayreauent, and the Court msturelly held that ell 

compacts and agraeuente dante require congresslioual approval 

and it's only when the Seater do gomsthing that actualiy binds 

themselves indepandent of the juciciary, I belicve, or outsides 

the conte::t, of original juxisdiction, that the approval of 

Congress io xeautecd. And that is consistant with’ ‘the ‘Yeasous 

that congressional approval is reyuirad in the first place,





ta. See 

4 which’ was to Protect the United States‘  aietes poaanat: 

7 compacts and cagreoments by the States which would anrece 

Federal interests. It has been held a long time in this Court 

that the exercise of judicial powsr is a satisfactory substitutes 

- for ecngreselonnl ncroval when original jurisdiction is 

ermeciead. And we bullae that the Court has jurisdiction to 

enter tha decree in this case. 

— QUESTION: ‘What action, if any, has either of the 

leqislaturas taken on this? 

MR, BRADLEY: ‘The Stats# of Maine legislature has_ 

taken no action. ‘he State of New Hawpshire, both Houses, as 

I understand, havs passed concurrant resolutions rejecting the 

GQocres, but has not passed any luw wisich au binding on thum. 

And that's the matter of thair State law which I -- 

; quesri0N: But your legislature hug dona nothing. 

| MR. BRADLEY: Oar legislature hus dons nothing. 

QUESTION: Mr. nradley,’ if the Spacial suntex had 

accapted the cCOns|nt Kerctiens, .wouid the location of tha dine 

hava bean eolf-evident? Would the dacrue iiself have 

 tdenti fied ths precise decevion of the -- 

a MR. BRADLEY: ‘Yas, your Honor, the decree doses, 

which 1s tha location of th. thalweg and the determination of 

the thalwag and the straight line portion or the boundary 

- by latitudes and lcengitudes. : | 

QUESTION: And the .ttorney Genoral of New Hampshire
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_ then agreed at one time to the location of the line. 

| , “MR. ‘BRADLEY: yes, your BOUOE in filing that sacheaalaas 

for joint judgment, he indicated that he not only agreed with 

it, but it was the appropriate application of law and fact 

and ; it was: in the bast. interest of the State of New. 1 Hampshire 

, at that prea a - 

QUESTION: General, could you tell me what legal . 

principle will support this straight line in the harbor? 

= MR. BRADLEY: The principle which supports. it is | 

the ila de of main channel or thalweg- 

QUESTION: You den? t alemeae d suggest that on the 

sround that's where you would Find tha thalweg.. You haven't 

. oven emia to say where the thalwey is, have you? You 

ES. just, agreed that's where it is. 

, o MR. BRADLEY: Your Honor, we hava agreed to it, but | 

_— have agread to it by reference to charts which indicate , 

the depths of ene water and the, what we om 2 yndexstand -— 

QUESTION: © And it turns out to be a straight lings like 

that? i , — a . 

MR. BRADLEY: ‘tt turns out to be a relatively 

straight = 

, _, QUESTION: | That's the courses that mariners sail, I 

expect. 

MR, BRADLEY: ‘Yes, your Honor, it's definitely the 

course that mariners sail. 
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QUESTION: ‘That would bs it. 

113a 3 

HR. BRADLEY: I have to admit that I honestly don't 

know that it is exactly the despast part -- 

QUESTION: Thalwag dogan't méan where mariners 

sail, does it? Thalwag msans the deepest part of the channel. 

“MR. BRADLEY: The main part cf the channel. 

QUESTION: Mariners sail what's safe to sail and 

if a straight line iy morc convanient, they sail a straight 

line. | / 

MR. BRADLEY: tha indication that this is the 

safest place to gail and therefore the deapest is the largest 

vessels that come into the arsa stay right on that range lings 

all tha time they are coming in. They don't deviate from it. 

As a matter of fact, in talking to pilots we have had 

{indications that there is very little -- 

QUESTION: They don't need to deviate from it. It's 

deep anough for the cnepant ships -- for the largest ships. 

MR. BRADLEY: In that dial ° 

, QUESTION: on that line. 

MR. BRADLEY: Yes, your Honor. 

| | QUESTION: Suppose we ware to conclude that | the 

two parties were mistaken in their agreavent that this. was 

indeed: ‘the thalweg. 

MR. BRADLEY: Yea, your Honor. 

QUESTION: The fact that you consented to it wouldn tt 

—
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"ude us froa saying -- 

MR. ERADLEY: © No, your Honor. If you ducidea aaa 

QUESTION: ‘That this waa not the thalvag.— 

HR. BRADLYY: --that thalweg was the proper principle -- 

QUESTION: And the consant agreemant should be 

rejected if what's to determina tha resolution of tha boundery 

dispute is the drawing of the thaliveg. 

MR. BRADLEY: I would agree that the consent decres 

should ba -- that the Court would have the power and should 

"maybe rejact the consent decree, but they: shouldn't cea ie 

| Master's line. “What they ehoure do is send uz back for a full 

‘determination | of the concept of Dieiae: and where it er 

Mies on the ground. This is ons =f ie greatest prejudices 

to our interest, we feel, chae we have had - bane of the . 
as 

Master's decision without oral argument -- 

‘ques rrow: You are ‘going to get to arguing that he 

‘adopted ‘the wrong principle? 7 

| MR. BRADLEY : Yes, ‘ton. 

‘question: I mean, wholly aside from the consent 

- decree. 

| MR. BRADLEY: mea your Honor. 

QUESTION: From the consent of settlement. 

“MR. BRADLEY: - ‘Right. I am arguing the consent decree 

. BO hard because tha Master ‘has indicated that if you have 

. jurisdiction to entar it,that you should enter it and he hasn't
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felt Sw — to reconmsad rejection of the thalweg lins 

whtchout = 

: QUESTION: On what basis wculd a Ge jurisdiction 

to enter it? © | , 

_ MR. BRADLEY: I think you have exercised your 

ericinad, “juriesieeien, 

"QUESTION: I know, but would we not have to agree 

a this indeed is in law the thalwsg? 

MR. BRADLEY: You would have jurisdiction, I believe, 

whether eon -koreed or not. You could still reject it as an 

inappropriate application of law to fact without respect to 

ycur jurisdiction. You could reject it eoceanny for other 

reasons han the lack of jurisdiction. , 

} QUESTION: Suppose that you concluded that the 1740 ~~ 

or something in history indicated thet the thalwag was not the 

~ proper basis. You think that the two States by agreement 3 

+ could adopt the thalwag? oe con . . a 

| MR. BRADLEY: No, your Honor, net in this -- 

question: “Is diac ranotiar reason that you might 

have to reject the consent decrees 

_ MR. BRADLEY! Yes, 4t might be a reason for rejecting 

it. The point ‘that wo are making in this case is that every 

indication in the boundary proceedings was that Haiweg was 

-noant sien. the _— “middle” was used. The Special Master has 

referred to some of the evidence we refer to in ovr brief with 

15a. 
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reyard to the use of Che Shaneel in ths Msrrimack River and 

also with regard to dssds relicd on by Masgachugstts which 

referred to the channel of Piscataqua. _ , 

There ara two indications, though, that wore not 

citad in tho brief or referred to by the Special Master which | 

we think are a strong indication that channel was 

meant when the term “middle” was used. The first of these is 

the Charter of King Charles TI to Rhode Island in 1664 which 

was issued just before the. Charter issued to New Hanpahira 

    in 1679. 

setts at - ‘U. So 464, and in that Charter, King Charles, the 

person who issued it -- one of the boundary determinations 

that was in the Lie ‘title that the Boundary Commisnionars were 

Getermining dnatesead that the definition of "midate" wus 

_ channel, “Thus when he was describing the location of the 

RIO EY between Connecticut and Rnods Island to the | “south, he 

indicated thet: it want to the middle or to the channel of a 

river there ‘commonly called and known there PY the name of 

‘Pawcatuck. We think this is a nessilcomrpCiiteratisn indication that 

thalweg was in vogue and being used at the timo the decree was 

entered. — 

The Master has seized upon the use of the wos “the 

half". in New Hampshire's petition for appeal as apparently the 

strongest basis for adopting geographic middle. And we found 

a passage in Belknap, History of New Hampshire, which indicates 

That Charter igs described in Rhode Islard v. __Massachu- 

1164 
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how isignigicann the uss of “the half" is in a deseription of 

that boundary. Thus, it is clear that the State of New 

Gorpxidice in authorizing the appeal didn't use the word “the 

half." The only tima it was used is by the Solicitor for the 

State of New Hampshire who was someone who had been hired and 

was in England and filing papers before tha King's counsel 

in the petition for appeal. And the passage in Belknap which 

is very, very short I would just like to read because it 

describes the relationship between the Solicitor in England 

and New Hampshire's actual intention. And he says: “They 

oblige us to make bricks without straw. Abova all, why did 

they not send a copy of theix own appeal? For want of it, I 

have — forced to guess what that appeal was from loose 

passages in Mr. Me's lettars.* So the Solicitor who used the 

word “the half" had to guess at what New Hampshire was doing © 

‘Back in the colonies. He didn't have any direct information. 

_. from'New Hampshire when he used ths word *half:" Wa beliave 

this undercuts the Master's strong lines on the use of the 

word thalf" to determine geographic middle. , 

QUESTION: Mr. Bradley, will you let us have the 

page citation? We might have trouble finding that. 

, MR. BRADLEY: Certainly. That's page 251, BelxXnap's 

History of New Hampshire. 

Finally, I would like to also note on the use of the 

word "the half" in ths petition for 2ppeal was the second time
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that Nev Hampshire had used that word. The first tise they 

used it, thes used it with regard to navigational criteria - 
\. 

and not criteria based on gcometric concepts such ag 

gaographic middle. Yhus, in the boundary proceedings they 

indicated that tha half of the Isles of Shoals was divided by 

the harbor or road which lay between. Now, this is a clear 

referenca to navigational use of tha arsa and it's consistent: 

with tha uss of thalweg or channel in the..other portion of the 

northern boundary and not with tho Master's adoption of a 

geomatric concept to datermina the meaning of the word "middle." — 

I would like to. reserve the rest of my time. ; 

MR. CHIEF JUSTICE BURGER: Very well. | 

Mr. “Peon on 4 

ORAL ARGUMENT OF RICHARD F. UPTON 

ON BEHALF OP PLAINTIFF «. © ? 

MR. UPTON: mr. Chief Justice, and mey it please the 

Court: In ssecing foo ws Hampshire, I. would like first to 

touch on a sole éxcaption to thes Master's report and then 

angwox the arguments just made by Mr. Bradley regarding the 

consent decree. 

Now, ‘the quastion of law presented by New Hampshire's 

sole rele ani is this: Was the Master correct in.ruling that 

at was ‘proper, for hin to usa low-tide elevations, that” is, 

rocks. ‘protruding only at iia tide, in the Piscataqua River 

as points. of referenca fron nich to calculate the geographic 
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middle of the river. And we argus that this ruling was. 

incorrect, the uss of low-tida eloaveticons. 

QUESTION: You affirmatively Support thse rest of the 

Master's dacree? | 

MR. UPYOR: Yas, your Honor. 

QUESYION: Including his dacision that tha 

geographic middle is the right division in tha river? 

-MR. UPTON: Your Honor, that is our position. 

QUESTION: Although it wasn't. 

MR. UPTON: But the geographic middle, wa believe he 

is correct in this rule. ‘They think he has located it 

_dmproperly. | 

, “QUESTION: I understand that, but as a principle, 

you think she geographic middle is the right principle. 

, MR. UPTON: We do. In my reply brief I have argued 

the point - strongly es I know how with citations to the 

proceedings of ths Boundary Commissioners in the appendix. 

| 50 wa have only ons coinplaint with the Master's — 

QUESTION: Is it your position -~- what 13 yaur 

pentedenc ‘Do you think that determination would preclude or 

aid preclude the two States from an agreomant? 

| MR. UPTON: Your Honor, the agreemant was based on 

an entirely different concept of law. coeriael were dealing 

then in terns of thalweg and trying to agree _- 

QUESTION: Having decfdead that the geographic middle 
e
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ia the correct legel principle historically in this cituation, 

you think thet thu States were then disentitled cto agree , 

othern:isa? | 

HR. UPTON: I think that now ws — the Master's 

. findings on tlizt; we uever cried to agree on this point in our 

agreamsnt. “We never covered this in our nagotiations. 

QUESTION: I say that, since the basis for ths 

ayjreement falls out, the agreement falls ovt. 

MR. UPTON: Yes, your Honor. 

QUESTION: Whether or not your degislature approval 

is required. 

MR. UPTON: That‘s our position. 

So we argue that he was incorrect in calculating 

and locating the geographic middla of the river in using these 

low-tide elevations, and in particular a submerged rock off 

‘Whaleback Reef. This is the one thing which distorts the 

‘Situation so much because Whaleback Reaf is a tiny rock, one- 

third of the way out into the rivar. It dowsn't qualify as 

an island. it can't be assimilated to the coast au an island 

- under any of the tests this Court has adopted in United States v- 
  

" Louisiana, .394 U.S. recently. It's a distortion of geography 
  

to say that's part of the bank of the river at low tide. 

|. QUESTION: I am looking at the chart which is” . 

appended to your excsptions and brief filed December 23.: 

Where is Whaleback Rsef found?
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MR. UPTON: No. 3 in black ink iu Winaloback Peat, 

the igure 3, just to the left of the line marked "Closing 

line be nee. - 

| QUESTION: I don't sow that -- the line dessn't go 

$800 there, eloact- 

de. weaon: No, but we ware inforimad in tha fcotnota 

on pages 42 and 43 in the Master's report, the bottom of paga 

42. The way the median line is calculatsd is to run arcs to 

the compass to nearest points. He said, "The signif icant- 

points in the Piacataqua Harbor are those low-tide elevations 

and low water lines on either side of ths harbor that are 

nearest each other," and he mentions Whaleback Reef, there. 

He gives: that as a point of referanca in axleniaekag the 

median line. . We say that was error. 

QUESTION: He doesn't uss that itself as a headland 

point. 

, MR. UPTON: No, your Honor. He uses it as a point 

of eeterenes in calculating the nedian line of tha river. 

QUESTION: I me And this chart shows, as I uwnder- 

atand it, the difference on the boundary line that would result 

4f you are correct in this' exception. 

ated If i am corract, yes, your Honor. 

As the Court can sea -- , 

QUESTION: What is the difference betwoon points A> 

and B there?
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HR. UPTON. 350 yaras. It makes a difference 

because it deflects the straight line boundary all the way 

from there up to the Isles of Shoals, a distance of six miles. 

the deflection of that line at that point, 350 yards, makes 

a digference of 300 acres to New Haupshire over the whole 

area, | 

QUESTION: Would ve lines be parallel? 

‘MR, UPTON: They are not; they converge, your 

Honor, ac one point at- the Isles of Shoals. It's a long 

V-shaped gore. | - 

QUESTION : << sees 

QUESTION: Mr. Upton, since you are interrupted, I 

am kind of new at this kind of litigation. “What is the 

standard of ‘review that wae should apply in deciding how gross 

the error of the Master must be before we take another look 

‘at it? 

MR. UPTON: As I view it, the Master's report is 

entitled to a strong presumption of correctness. 

QUESTION: — So it's not enough for you merely to. 

persuade us. that: he might have done a — 

MR. UPTON: “££ he- committed an error of law, of 

course, quecéSensh wi hase may always be corrected in this Court. 

QUESTION: I didn't understand you to contend that 

it would never in any situation be appropriate to use these 

low-water projections, whatever they are called. You are just
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Saying in this particular case they are inappropriate. 

, MR. UPTON: I say, your Honoc, that it's contrary 

to any of the’ puseaueaes in international law that I have 

been able to find. It's contrary to the the precedents in 

_ international law that I have been able to find, it's contrary 

to the holdings of all the writers in this field thut we — 

cited on pages 7 to 9 in our brief, and it's contrary to 

  

the holdings of this Court in United States v. Louisiana. 

QUESTION: wore those holdings on particular Fact 

situations, or do you eear those as saying as a matter of law 

it's never appropriate to use the standard? 

; MR. UPTON: Your Honor, one of the tests they use 

is vale proposed by Mr. Boggs, the former Geographer of the 

State Department, to draw parallel lines from the end of each 

offshore formation to the shore. And if the amount of water 

area between the island or offshore formation and the shore 

is greater than the offshore formation, then it can't be 

assimilated to the shore and used as a point of reference. 

7 In chile wieuation, this is obviously too small and 

too far removed from che shove to qualify under that test. 

And I understand that poaeeaen is almost a question of law. 

_ Now, both parties have in their briefs gone farther 

than be gees wemeiy the point of whether a measurement should 

- be made from these offghore formations, whether they are 

properly a part of the bank of the river from which one should
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measure, and we have gone into the anaioay of various articles 

of the Goneva Convention of the Territorial Sea . Now, we 

may have cumplicated matters hy duing this, but we feel 

obliged. to go into it because the Master did. And he used it 

to justify what he had done here. 

| XL think it all stems from Article XIi of the Ganews 

Convention of 1958, which states that the territorial sea 

outside of internal waters should be divided between States 

whose eoantiines are adjacent by the median line principle, 

measured from the nearest points on each State's baseline. 

Now, the Master has apparently applied this analogy 

to internal waters, because we are here in internal waters 

tnaide the closing line of the harbor, Whether one looks at 

it by Haine's standpoint or by'New Hampshire's standpoint. 

But I ange 6 the Court that if we are to apply this snalouy 

of international law to internal waters, it ought to be done 

with extreme care, and with an eye tothe real purposes of the 

convention. tTo do it, we have to consider Maine and New 

Hampshire as foreign states having opposing coastlines on . 

each side of the viva, But: this is a vory narrow river. 

It's a little over a mile and a half wide at the mouth, and 

it narrows down, as we go further inland. Now, ROW would 

coastal baselines be drawn on each side of the river from 

which to Ineasure the median line or boundary? And we say that 

if this analogy is to be followed at all, Article III should
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be used, that is, the norinal baseline follows the low-water 

line on the mainland, that islands should only be considered 7 

  

part of the shore if they qualify in the tests of United States v. 

Louisiana, that is, if their size and closeness makes them 
  

really an bueesea part of the mainland, and that the use of 

low-tide elevations, that is, rocks exposed only at low tide 

as part of the base line, is optional under international law 

and to use these as measuring points in such close waters is 

apt to — distortion and unequal division of the waters of 

the vives, usd “nents just what it would do if this happens. 

“I think it is Homshetested. 

At the very least, a low=tide elevation should not 

ave more influence than an island, but if the Master is 

correct, he would be giving it that effect, and we say that 

that was his principal error. Otherwise, we Lope objection. 

- to his report. , 

, ~phend Maine has referred to Article IV of the 

Convention which is an epetonal method of drawing long, straight. 

‘baselines. It's optional, not mandatory . And it was fathered 

by the decision of the international court of justice in the 

~ anglo-Norwegian/fisheries - ‘case in 1951. It's optional. It 

applies to the peculiar coastline that was found off Norway , 

ith many deeply indented’ fjords. It's not appropriate to 

apply by aundioay to closely bounded internal waters, and the 

decision was never accepted by the United States Government. 
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In fact:, although it was zovocated by California, it was not 

followed in United States v. California, and to use this 
  

method and to use Wiialeback Reef would cause much nore then 

al5 percent departure from the general direction of the main 

suore, whach was the maximum thought peimissible in the 

Anglo-Norwegian case. 

Now, turning to the point that occupied the Court's 

attention when Maine was arguing the rejection of tlie motion 

for entry of judgment by consent, was the Master correct in 

rejecting it? and is New Hampshire's present position in 

support of the Master correct? 

We believe the Master gave sound reasons, sound and 

adequate reasons, for recommending rejection of the consent 

decree, and we have not taken any exception to this saline. 

The motion for entry of judgment by consent -- and I took part 

in it _- was an effort by the two States to get a compromise 

settlement -- frankly, a compromise settlement -- approved. 

It had to become a judgment of this Court or it would do us no — 

good — our, State had aieesde unilaterally adopted a 

_ boundary line ‘heeneoaent With anything Maine would agree to 

and our legislature had provided this shall be the line 

governing all public offices of New Hampshire unless and until 

modified by. a a by judgment of the United States 

Supreme Court. | 

QUESTION: Was‘that just a resolution by your





Jeg pelaturs ,” at was it approved by the Governor? 

MR. UPTON: | that, your Honor, wai a law which passed 

and wag approved by the Governor, the one I just quoted, and 

that was passed before we entered into this compromise agreement. 

_ it was signed by the Governor. It is quoted in the appendix 

“to our brief. | 

‘QUESTION: fhat line went some 200 miles out to sea, 

didn't it? 

MR. UPTON: What was the next section of that 

chapter, your Honor. 

QUESTION; Well, then, when you eutered into the 

compromise agreement, x enka Lt that. those who were acting on 

behalf of the state of New Nampshire felt it was consistent 

with that fixet act oF the New Hampshire legislature? 

MR. UPTON: Wa felt that it could only be made 

conelavent., your Honor, if this Court approved it and adopted .. 

it and made it a judgment of this Court. In that case at 

Came within the exception of the statute. 

QUESTION: And, of course, you don't know whether 

this Court will approve et or adopt it until you hava submitted 

it to tie’ wieter ana he in turn has submitted 2 to the Court 

and this court has decided one’ way cr the other, : suppose . 

“MR, “UPTON: ‘hat -is correct, your Honor. The 

matter rests in the hands of this Court at this moment, because 

you do have the power, I believe, if you find that is the law, 

28 = 127a | 

: 
/ 

  

  

 





39 (128a 

to enter the consent decree. | 

/ QUESTION: Well, in a sense, it is like a stipulation 

where you settle a personal Sndury claim cr something; two 

lawyers get together and agre¢e and they have to submit jt to 

the court, 50 the matter remains open until the judge actually 

approves the stipulation. 

| MR. UPTON: That's true. Although in the case of 

a personal injury case, your Honor, the parties have the Sorat 

‘to make such a settlement without the teerrvention of the 

‘court. They could suet ~~ 

QUESTION: The injured party © «. 

MR. UPTON: In that case I have to confess it 

requires che. anpeuvad of the court. 

, QUESTION: That is the sort of thing I think my 

bother Rehnquist ee There is a public interest. Of 

course, we have had this problem. 

MR. UPTON: This problem always exists, and I suppose 

it exists in a exiniaen gaan where a man pleads guilty and 

coonsal abieupted to work out an arrangement as to what she 

feconmondations will be. for sentence. Tee's silneed before the 

‘court, and the court may or may not accept it and may impose. 

a hermes panabey-or a lesser penalty. But the matter is in 

the hands of the eoure.. 

QUESTION: . Isn't there some contract law theory that 

would say neither party has the right to repudiate it during the ~
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reasonable time that it has taken to go through the steps 

‘necessary for judicial approval? 

MR. UPTON: Your Honor, I take this to be the. 

position ecnendias en that if this is not to become a 

judenene of this Court, then it must be a compact which requires 

' the consent of the United States Congress in order to be 

binding -on the States, because this Court has several times 

held that the resolution of boundary disputes between Senses 

falls within the conipact clause if the case is not settled 

by a judgment of this Court. That would'.be my answer. . 

Now, this was frankly a compromise on which we needed 

the Court's approval, but at the time we did this we were 

  

unaware of what your Honors were going to hold in New York v. 

Vermont or Vermont v. New York, and that dacision came down. in 
  

  

the summer of the time these negotiations were going on. 

Now, we compromised in these ways: The thalweg versus the 

seographiieal aide. New Hampshire accepted the thalweg ‘and 

then we further compromised on the thalweg: by deciding We . would 

" agree Bits m-nteretane {ine when in fact, of course, it can't 

. bee phydieally. But for convenience, for the convenience of 

iaw enforcement,’ wa agreed that it was the thalwey wad, thot 

oo, +. Secondly, the mouth of the harbor, for determining 

. thé point where the ehaiwen ended, we agreed was the line 

going from Odiornes Point to a submerged rock called Kitts Rock 

é ‘
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which has a whistling buoy on it. Wow, this, again, was an 

arbitrary compromise for administrative convenience, but it 

has no relation to Law, the law that applies to tell where 

@ harbor's mouth is, 

“And, finally, we agreed that the line across the 

open sea would be a straight line rather than a curved line 

as sought by Maine based on the United States Geological 

Survey maps, and here the Master has found that we adopted 

correct law. The straight line ‘is proper under the special 

circumstances exception of .the Geneva Convention. 

Now, when the tarms of this settlement were proposed 

to the Master, he told us he now doubted that he had the power 

. to accept it, although he had earlier urged us to try to 

settle. | , , 

QUESTION: That is because of the intervening 

’decision of Vermont v. New York. 
  

MR. UPTON: Yes, your Honor. And we helda hearing 

on that. It appeared likely that he might rule to accept Site 

he might accept it with modificationn; he might reject it and 

. ald Lor an evidentiary aerine in full; or he might proceed 

" to decide-the case either for New Hampshire or for Mainc.on 

the record we made for hin, pewsune when we knew about 

Vermont v. New York we tried to repair the situation by 
  

presenting the Master with a stipulation for an evidentiary 

record which is reported in full on pages 2 and 3 of the
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record, so he would have something by which to judge the 

lawfulness and reasonableness of the stipulation. 

Now, he recommended rejection. He thought we were 

. presenting him with a fait accompli which he would merely 

rubber stamp and which did not call for the exercise of the 

judicial power, that is, applying established principles of 
t 

law to facts which either have been stipulated to or settled 

- by the evidences: lie felt that this wasn't that kind of a 

‘hinge He had bean presented with seoathing that wasn't 

judicial in nature and not a proper basis for a judgment. 

‘He then found that the record we had stipulated to 

before him aa! B re for deciding the case was sufficient 

dos Aim kG WAS a decision on the nerits without further 

hearing, and he then proceeded to decide, as my BEChher Bradley 

has outlined in his woeniog statement. 

Row. hae believe that the Master was correct in 

adopting geographic middle as suousell & thalweg. We compromised 

"eat position in the beginning in order to obtain what we , 

thought wae doubtful, that ds, a straight line across the 

open sea which we felt was'very important to us. 

) ~~ Question: ‘Me. Upton, looking at the consent decree 

lings, so-called, which appears in the appendix to the response 

of he. Sees of Maine to New Mampshire' s exceptions, what 

-accounts for that line CEF? If you have that little tan brief. 

What accounts for the segment of the line CE? Why wasn't it
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drain fron C, which. is the thalwegq macdie? What was the F? 

MR. UPTON: E, your Honor, wa the point wa ayreed 

on in thea consent decree as being the mouth of the harbor and 

the end of tha thalweg. 

QUESTICN: Then what is C doing there? , — 

6... UESOR: C is the line -- 1 believe my brother 

means. that C is the line drawn by the Master, C to D. 

QUESTION: _— but if you look at tha hey to tha 

appendix in the upper left-hand corner, the consent decree 

line is. denominated. as CEF. 

MR. UPTON: That's right, your Honor. The reason we - 

QUESTION: Not just cr. 

MR. UPTON: CD is the lina found by the Master. 

CEF is the consent decree, and we extended the thalweg out to 

E, which is a point we agreed in oar stipulation to be the 

mouth of the harbor. Soa then we took off across tha sea. 

QUESTION : I ene... So that E is the thalweg as far 

as it a out cake open sea. - 

MR. UPTON: Yes, sir. And we stipulated that would 

-. . be the mouth of the harbor by arbitrarily drawing a line from 

_Odiorre Point across to Kitts Rock whistling buoy at that 

location. | 

QUESTION: All right. Thank you. 

QUESTION: For purposes of enforcement, Mr. Upton, 

how would these areas be identified under the consent decree? 

  

 





MR. UPTON: .. we go off to sea -- and this is where 

tha biggest trouble of enforcement is, your Honor -- we would 

ask Maine to participate with us in putting range lights on 

Rewcastle Island, ons behind the others, lined up with this 
| ‘ . 

line, and we have asked the Court -- and Justice Clark has 

' recommended to tha Court -~ that a commissioner be appointed 

to mark the line when the report becomes final. ‘This has been 

  

done in most of the boundary cases. It was done in Vermont v. 

  

— Hampshire; after the Court had ategben the law and Jacland 

how it applied, a commissionar was appointed to mark points 

on land where tha agreement states. And we think this 

would be appropriate here. , | 

QUESTION: Mis function would have some finite limits 

in the sense that when he finished marking, that would be the 

end of his job. 

MR. UPTON: Yes, your lionor. 

QUESTION: It didn't require any ongoing judicial . 

“supexvision. - ) , 

, “MR. UPTON: He would have hardly any discretion 

as I see it. I agree with your Honor's suggestion. 

QUESTION: But fvem the point of view of the lobster 

fishermen, there would be range lights ‘that they could -- 

MR, UPTON: They would have much the same effect as 

the lights on range that the lobstermen fought so hard to have, 

that is, two lighthouses, one behind the other. 
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QUESTION: . those are existing lighthouses, they go 

- way back. 

_ MR. UPTON: They go way back in history. 

QUESTION: And the claim is that as a matter of 

practice, that's been the practically recognized boundary over 

the years. | , 

MR. UPTON: That's what tha claim is. 

- So wa entered into the ccmpromise realizing that 

it would have to be approved. We had Verinont v. New York; 
  

we had sie stipulated record, and we had the Master moving 

. ythat it be rejected, and we had detailed findings by him that 

it was the geographic middle rather than the vine. And we 

svoport that ruling because in reviewing tho record of the 

: Seundecy fonnlasion, we find that when they. referred to the 

Merrimack River on the south, they always used the words 

“middle of tha channel," whereas when they referred to the 

Piecwaas niger on the north, they used "middle of the river." 

And New Hampshire's Commissioners talked about losing half 

the river to Maine, then Massachusetts, and tne Massachusetts 

Commissioners said che Wine has always been in the middle of 

the river because those islands nearest to each State have 

always been taxed by each State, and we say that ieaguace 

speaks in terms of geographic middle just as in the case of 

| Texas v. Louisiana where your Honors felt that the intent of 
  

Congress was directed to the middie of ths river, geographic
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middle rathsr than the thalweg. And wa fesl this casa is 

equaliy strong.. 

Thalweg was not in vogue as a tool of interpretation 

ro 1740. Alao, wa were then under British colonial rule 

where there was freedom of navigation to all British subjects, 

including colonists: Thare was no obstruction to freedom 

of navigation, which is ons of the things that makes thalwag 

applicable.:- | | 

| I have not touched on tha “lights on range" argument 

of the amicus curiae because there is no exception before the 
  

Court raising that question. But if the Court is interested 

  

in considering it, thare is an apt quotation in United States v. 

Louisiana, 394 U.S. at page 76. “the unauthorized acts 
  

of private citizens could generally not support a siein of 

historic title." 

So ia peneivedion, os submit that the Master's report 

should be confirmed with the exception that the Court should 

hold it was error to use these low-tide elevations. 

QUESTION: What pxrecisely,if we were to agree with 

you, would ses casa in sau peak to relocating tha geographic 
niddien - oy 

, MR. UPTON: I believe that on that issue the case 

_ should be referred back for findings. 

"question: How do you think it would affect it? 

How about, for example, the center point of the mouth of the
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‘harbor, where would it move to? How far would it mova, do ycu 

. know? , 

MR. UPTON: -Yt makes a difference of 350 yards, your 

Honor, whichevar visw is adopted -- 

QUESTION: It's in the appendix to your exceptions 

at brief. | | 

MR. UPTON: Right. 

QUESTION: How nuch acreage -- 

MR. UPTON: We would gain or lose about 300 acres, 

_ > depending on the rasult. 

| QUESTION: That's iat: Jone "v" you were telling me 

about. - . a / 

MR. UPTON: Yes, your Honor.   QUESTION: Mr. Upton, just oné more qussticn before 

you sit dheibens. , | 

As a undarstand your brief, you in part argue 

oS ehat the Master aid not adequately consider ‘the low-tide -alevation 

_Point,; Do ven make argument betoce us chat weit did not make 

before him? Did he have the same chance to appraise tits: dasue 

you are asking us today? | | 

MR. UPToH: He brought this up for the first tine, 

your Honor, in his report, . This Was not argued by the paveias: 

— suggested by him that he might consider it. 

QUESTION: Do you take exception to the procedure he 

followed? ,
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MR. UPTON: No, I don't object. I object to his 

ruling. | 

(QUESTION: Your brotiar takes exception. 

MR. UPTON: They did. 

CUESTION: - You don't take exception. 

MR. UPTON: I cratt object to it because I thirk we 

area protected, and i thim. the Court can refer it back for 

hearing on this one point if it so decides. 

AR, CHIEF JUSTICE BURGER: Mr. Bradley, you have 

about 9 ninwhed left, if you need it. 

REBUTIAL ARGUMENT OF EDWARD F. BRADLEY, JR. 

ON BEHALF OF DEFENDANT | | 

MR. BRADLEY: 5 Chit Justice, I would like to 

. Yefer eHiekly to the questions that were raised with respect 

to whether a factual determination is required in deitermining 

whether these low-tide elevations the Special Haster used 

qualified for sive tases under the Geneva Gonvertion. 

The arguments that my brother Upton has made that 

this is not an island, a low-tide elevation within the meaning: 

of detacd, part of the mainland. hese kinds of questions have 

given rise to substantial evidentiary hearings in cases in 

Louisiana, an opportunity which the State of Maine _— the 

- State af New Hampshire has had because of the way this cams up 

to this Court. | , 

This is a problem in another regard. The Spécial 
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Master, we balisave, has seriously prajudiced a right of the 

Steta of rectae, ie eigen cutside the issues in this dispute. 

Thus the Master found it was essential to dutermine where the 

location of inland waters was, because he felit this Court in 

U.S. v. Maine had datarmined that there was no ownership in 
  

the intervening area between Gosport Harbor and Piscataqua. 

But we believe that this is inconsistant with the reservation 

of jurisdiction which this Court has exercised at 421 U.S. 958 

in granting the motion of tha United States Government to 

reserve its jurisdictic., . sutermine questions just in this 

nature. the State of Maine has an historic inland water clain 

and other coastline clains which would give it sovereignty 

over the area:Yetwean Piecataqua Harbor and Gosport Harbor, 

and wa batlave that we should have the opportunity to be. 

| permitted eo apply the criteria that the Court has annointed 

in dealing with similar claims in the States of Alaska, Florida, 

and Louisiana in just last term. 

The Master's determination has precluded us fron 

doing that, and we didn't even know he was doing it until the 

- report came out. We didn‘'t,in shosring theiwes, in choosing 

straight line partion of the boundary, think that we nesded to 

- determine the extent of inland waters, which is why the 

questions which the Master has focused so strongly on with 

‘respect to tha location of iniand water and geographic middle 

are almost irralevant to the determinations that went into the 
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consent decrees. 

All we noeded to do Was to decids thalweg was 

appropriate in the river and in the barber, and then determine 

wine thar thes line ended. Thoi didn’t need any great spokiedtdion 

of legal principle, becausa it was a factuel question. ne 

channel gradually disappeared as it hit tha cpen peean: Wa 

didn't seed to determine mouth of the river. And I submit wa 

didn't. <All we did was determina a raasonabj.e plece for the 

eases to ene without having any requirement for dotansindng 

inland waters, 

We believe we have beon prajudiced by the determinatic 

of tha Master, and that if you are going to usa a concept of 

inland waters, that ve washes in Tees Cur opportunity in this 

Court. haa edna are very serious things to the States. 

we aie going to have to sive with them for a. "L8ne time. We 

beac we deserve the opportunity to have a full determination 

of our facie in evidence before tha Court eurneent hy accepts 

cua report of the Special Master. 

QUESTION: Let me sea what that comes down to. If 

ve were to agree on geographic middle = 

“MR. BRADLEY: Yes, your Honor. 

QUESTION: -- you suggest that on this record that 

would be inappropriate without Maine having a further | 

opportunity to have a determination of inland watars? 

MR. BRADLEY: Your Honor, we have never had the
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opportunity -- 

QUESTION: I know, but is that what you are eae 

MR. BRADLEY: I am atguing that wée should have 

opportunity fer hearing on geographic middle,on nina, wacers, 

and also the rejection of thalweg. 

QUESTION: what relevance doss the determination of 

inland waters have on the determination ef geographic idan? 

_ MR,. BRADLEY: Ths Master felt that he had determined 

tha location of the geographic middle by a closing line ACrOss 

insans waters. to determine the end point of the straight line . 

terminus and th boundary ~~ 

QUESTION: What I am setting at, wheraas you say 

you might be able to persuade him to the contrary as to the 

closing line which then would have an effect on the location 

of the geographic middle? 

MR. BRADLEY: No, I am only saying thet if you choos: 

the principles that we weesead in our judgment for consent _ 

decree, it's unnecessary ip determine the extent of inland 

waters. That can be left an open question for determination . 

QUESTION: What if we disagree with you on that? 

‘MR. BRADLEY: If you disagree with us? 

QUESTION: On tha principles on which you based the 

consent decree. | 

MR. BRADLEY: Then, if you do, your Honor, I believe 

that you shculd send it back to the Special Master for a
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determninaston 90 we could hava a full cpportunity to asvelop 

them. tes haven't had that opportunity to this point. 

QUESTION: What is Lt you want to develop? 

MR. BRADLEY: I suggest that we -~ 

QUES'TION: IE wa disagreg with the principles on 

which the consent agreement -- 

Mk. BRADLEY: I ani sugcssting, your Honor, that you 

don't have a proper develepnent of tha case at this seine 

to determines heties you can disagras with us. I have suggestod © 

two things today that weren't even mentionad before the 

Special Master. You know, the question of whether a. contain- 

poraneous Charter in Rhode Island has any effect on the usage 

of thalweg. I suggested that the Mastsr suriously overestinatad 

a 

the concept oF “the half" when it was used in a petition for 

appeal. - 

I believe there are hundrede of other items -- 

QUESTION: Did you stipulate a record before the 

Special Master or adidn‘t you? 

MR, BRADLEY: Yes, wa did, with respect to the —— 

QUESTION: And I suppose the purpose for stipulating 

it waa to help him in determining whether he could accept or 

reject the consent decree. 

MR. BRADLEY: Just the concept of thalweg, your 

Honor. It had nothing to do with the concept that he ultimately’ 

adopted. And we believe that if he i.. going to both not only
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reject our consent decree, but adopt an entirely naw principles, 

that we ought to have an opportunity to present our cane with 

respect to whetoer that's eppropriate er not. 

| QUESTION: You say that tie only triai you had “a8 

‘basically a truncated one devoted to the authorization for 

tha consent Gecrea rather than a fight on the merits. 

MR. BPADLEY: Yes, your Honor, we had no fight on 

the merits and no oppertunity. And iz's going to bea hard 

enough to enforce the line that ths Master has adopted. It 

is going to be extrumaly hard if the owevie of wade fesl they - 

have not had the proper opportunity to present Gheix position 

to the Court. 

QUESTION: You don't think there is enough in the 

record for the Master to have not only rejected the conssnt 

decrees and to have said, "I will not accept the, thalweg as the 

principle for division," but to go on and say tha orapes 

principle is the middle of tha river. | 

MR. BRADLEY: Yes, your Honor. 

‘QUESTION: Do you mean you want to put on evidence 

or just wane to angus? 

, , MR. BRADLEY: No, sir, I want to go back through the 

documents, I want to go back thrcugh thea usaga. I want. to have -* 

x 

QUESTION: My brother Brennan tried to get from -you 

what you wanted <o present as of now. 

MR. BRADLEY: As of right now, I don't have a full --





143a 

we havent devaloced the case as entirely as it should have 

been to this point. We are really ét a stage now where we 

are no more than at a praliminary trial staga, bacause of the 

way the case developed below you. You don't have a full 

development of any of the facts or issuas in this on 

QUESTION: Mr. Bradley, let _ understand. You are 

arguing that if you hada full cpportunity, you might ba able 

to persuade ni that ha should not adopt: the geographic 

‘iddle principle. Area you also arguing that if he does adopt 

the geographic middle wlneisie, it misht be piaced elsawhere? 

MR. BRADLEY: Ho, — lionor ; I baelisve that if he 

does adopt ths. seugraphic middle, that tha only -- 

QUESTICN: He has gos the right lime. 

MR. BRADLEY: That he has the right line. 

thank you ey peti. 
. . 

MR. CHIEF JUSTICE BURGER: Very weli, guntlemsn.. 

Theik pm. The cace ig suitnlovad. , 

(Whis Lea pous , me 16:59 a.m., Oval argeumant La tins 

_ 

abover-sntitisd matter wake concludsad.)
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1974 

NO. 64, ORIGINAL 

THE STATE OF NEW HAMPSHIRE, PLAINTIFF 

vs. 

THE STATE OF MAINE, DEFENDANT 

PLAINTIFF'S MEMORANDUM TO THE 
SPECIAL MASTER 
  

The undersigned representing the plaintiff, State of New 

Hampshire, desire to call to the attention of the Special Master 

House Concurrent Resolution No. 4 which was passed by the New Hamp- 

shire House of Representatives on February 27, 1975, by a vote of 

279 to 67 (more than a two-thirds majority) and was concurred in by 

the New Hampshire Senate on March 11, 1975, by a vote of 14 to 9 

(less than a two-thirds majority). A true copy of this Concurrent 

Resolution is attached to this Memorandum. 

By its very terms, a Concurrent Resolution is not presented 

to the Governor for approval and signature and does not have the force 

of law under the New Hampshire constitution. We have attached to 

this Memorandum excerpts from the New Hampshire constitution, namely, 

Articles 44 and 45 of PART SECOND which support this viewpoint. We 

also call to the attention of the Special Master the cases of Moran 

vs. LaGuardia, 270 N.Y. 450, 1 N.E.2d 961; Application of New York, 
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Susquehanna and Western Railroad, 25 N.J. 343, 136 A.2d 408, and 
  

Koenig vs. Flynn, 285 U.S. 375. See also the comment of the editor 
  

in "The Constitution of the United States of America" (Analysis and 

Interpretation) prepared by the Legislative Reference Service, Library 

of Congress, 1953 edition at page 104, commenting onClause 3, Section 

7, Article 1 of the United States Constitution, which is similar to 

the New Hampshire Constitution in its treatment of legislative 

resolutions. 

We also attach to this Memorandum a copy of the Resolution 

passed by the Governor*and Council at their meeting held June 26, 

1974, approving the proposed settlement with Maine. This Resolution 

remains in full force and effect. 

The Concurrent Resolution (CCR 4) refers to the provisions 

of RSA 1:15 of the Revised Statutes Annotated of New Hampshire as 

enacted by Chapter 580 of the Session Laws of 1973. We have attached 

to this Memorandum a copy of this section of the statute. We call 

attention to the fact that this act of the legislature was a unilateral 

establishment of the boundary enacted in 1973 pending the outcome of 

negotiations and contains in its provisions the statement that the 

boundary there claimed is to remain in effect “until otherwise estab- 

lished by law, interstate compact, or judgment of the Supreme Court of 

the United States". This legislation took effect July 5, 1973, shortly 

after the complaint was filed in this action on June 6, 1973, and was 

intended to provide a "stop-gap" marine boundary until the judgment 

  

* The Governor is elected by and 

represents all the people of the 
State.
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of the Supreme Court of the United States could be obtained. It has 

always been and remains our belief that the proposed consent decree 

when approved by the Supreme Court of the United States would be in 

all respects a "judgment" of that Court within the meaning of RSA 1:15. 

See our prior Memoranda, The authority of the Attorney General of a 

state is discussed in the annotation entitled "Power of Attorney 

General to settle and compromise or dismiss suit or proceeding", 

81 ALR 124. See also the discussion in “Attorney General" Section 15, 

7 Am Jur 2d at pp. 18 ff. There is no reason to believe that the 

New Hampshire Attorney General has any less power, although the only 

analogous cases are State v. Swift, 101 N.H. 340, 143 A.2d 114, and 
  

St. Regis Paper Co. v. New Hampshire Water Resources Board, 92 N.H. 
  

164 at 167, 168, 26 A.2d 832.* Here, the Attorney General acted with 

the approval of the Governor and Council, which body under Article 62, 

hs 
PART SECOND of the New Hampshire Constitution is constituted as 

council for ordering and directing the affairs of the state according 

to the laws of the land". The New Hampshire Supreme Court has held > 

that the Governor and Council have full control of all litigation in 

  

which the state is engaged, in the first instance. Opinion of the 

Justices, 103 N.H. 508, 175 A.2d 396; Opinion of the Justices, 110 N.H. 
  

26; 259 A.2d 660. The language of these advisory opinions appears to 

make it clear that the course of litigation may be controlled by the 

legislative branch, if at all, only by the enactment of legislation 

which has the force of law, i.e., approved by the Governor. See 

  

Application of New York, Susquehanna and Western Railroad, 25 N.J. 343, 

136 A.2d 408. 
  

* CE. Swift & Co. v. U.S., 276 U.S. 311 
at 331, 332.
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As attorneys and officers of the Court, we are calling 

these developments to the attention of the Special Master for 

whatever bearing they may have on the matters now pending before 

him. 

As attorneys and officers of the Court, we feel bound by 

the provisions of the stipulation for consent decree which we signed 

in good faith honeseily believing it to be in the public interest, 

unless and until otherwise ordered by the Special Master or the 

Court. 

Respectfully submitted, 
The State of New Hampshire 

‘ By Warren B. Rudman, 

Attorney General 

By David H. Souter, 

Deputy Attorney General 
— ae 

ecadeatal /, (AyLnn 

Special Counsel for the 
Plaintiff, State of New 

Hampshire 

By 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1973 

  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

Vv. 

THE STATE OF MAINE, Defendant 

PLAINTIFF'S MEMORANDUM OF LAW 

ON JURISDICTION TO ENTER CONSENT DECREE 

WARREN RUDMAN 

Attorney General 

DAVID SOUTER 
Deputy Attorney General 

RICHARD F. UPTON 
Special Counsel 

10 Centre St. 

Concord, N. H. 03301 

Counsel for Plaintiff, 

The State of New Hampshire
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1973 

  

No. 64, Or:ginal 

  

THE STATE OF NEW HAMPSHIRE, Plaintiff 

vs. 

THE STATE OF MAINE, DeZendant 

PLAINTIFF'S MEMORANDUM IN SUSPORT OF THE 
JURISDICTION OF THE COURT TO iNTER A 

CONSENT DECREE AS PROPCSED 
  

I. The proposed consent decree is 10t open to the objections 
  

expressed in Vermont v. New York (No. 50, Original) decided June 3, 
  

1974, 

In Vermont v. New York (No. 50, Originel) decided June 3, 
  

1974, the Supreme Court rejected a proposed consent decree on two grounds: 

(1) The proposed consent decree contained no findings, rulings or ad- 

judication, and therefore was not a judicial act; and (2) the proposed 

consent decree required lengthy, continuing supervision by a Water 

Master, under an arbitral procedure outside the scope of the "judicial 

power", 

In contrast, the proposed consent decree in the present case 

contains specific findings and rulings and sets forth the precise factual 

basis and legal principles upon which it is founsed. The selection of
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the middle of the navigable channel as the boundary at the respective 

harbor mouths follows New Jersey v. Delaware, 291 U.S. 361, which 
  

involved a situation much similar. The selection of a straight line 

as the boundary connecting the two channel termination points is 

consistent with the "special circumstances" exception to Article 12 

of the Convention on the Territorial Sea and Contiguous Zone. (15 U.S. 

Treaties, 1608,(1958)) and the location of the Isles of Shoals offshore, 

which were divided between the two states in their colonial grants 

or charters. 

If the proposed consent decree is approved, it will con- 

stitute a definite and final adjudication of the boundary line in issue, 

As such, the decree is clearly a judicial act. 

The provisions of paragraph 13 for the appointment of a com- 

missioner for marking the boundary if the parties are unable to agree 

on the proper location of the markers, does not involve continuous 

supervision, but rather calls for the accomplishment of specific acts 

within a limited period of time, and is consistent with like provisions 

in decrees heretofore rendered by this Court in boundary cases. For 

example, see the decree in New Hampshire v. Vermont, 290 U.S. 579. 
  

The proposed consent decree as a whole is quite similar to 

the kind of decree which one would expect this Court to enter, had 

the case been contested and tried to final decree. It contains pro- 

visions normally found in such decrees. See the decree in New Jersey 
  

v. Delaware, 295 U.S. 694.
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II. The Supreme Court has frequently given effect to the 
  

stipulations of the parties in its decrees in cases under its 
  

original jurisdiction. 
  

The opinion of the Court in Vermont v. New York, supra, 
    

(No. 50, Original) decided June 3, 1974, strongly implies that if the 

consent decree had been properly drafted, it was within the power of 

the Court to approve and adopt. 

Other cases under the original jurisdiction of this Court, 

in which the Court either entered consent decrees or adopted stipula- 

tions of the parties, or in which one state admitted the claims of 

another state (in effect, a consent decree), or in which the Supreme 

Court declared the law and requested the parties to submit a consent 

decree, are the following: Va. v. Tenn., 148 U.S. 503; 158 U.S. 267 at 

271; 177 U.S. 501; Ky. v. Ind., 281 U.S. 163 (admission of complaint 

by defendant); Neb. v. Iowa, 143 U.S. 359 at 370; 145 U.S. 519; 

Mo. v. Neb., 196 U.S. 23; 197 U.S. 577; Iowa v. Ill., 147 U.S. 1; 

151 U.S. 238; 202 U.S. 59; Ga. v. So. Carolina, 257 U.S. 516 at 523; 
  

Ariz. v. Cal., 373 U.S. 546* at 602; Utah v. U.S., 394 U.S. 89 at 94-95. 

In numerous other cases, the Supreme Court has recognized 

the validity of consent decrees and held that they were valid judicial 

acts, binding on the parties, and subject to modification by the Court 

for reasons justifying the modification of any judgment or decree of 

the Court. For example, Nashville etc. R.R. Co. v. U.S., 113 U.S. 261, 
  

  

* See also same case at p. 595, 
headnote: 37.
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Thompson vs. Mexican Land Grant & R.R. Co., 95 U.S. 391, Harding v. 
  

Harding, 198 U.S. 317, U.S. v. Swift & Co., 286 U.S. 106. 
  

If it be claimed that the stipulation of counsel contained 

in the motion for consent decree, is in effect an interstate compact 

requiring the approval of the Congress under the terms of the U. S. 

Constitution, Article I, Section 10, Clause 3, we think such claim 

entirely misconceives the situation here presented. 

The two states did attempt to settle this boundary question 

by the appointment of Boundary Commissions containing representatives 

of each state. The plan was that the two sets of Commissioners would 

make a compact if possible, settling the boundary, which would then be 

submitted to the Congress for ratification under the compact clause, 

after having first been approved by the legislatures of each state. 

See ch. 429, N. H. Session Laws of 1971 and ch. 131, Maine Session Laws 

of 1971. 

However, after protracted negotiations, the Boundary Com- 

missioners were unable to agree and there seemed no prospect that 

there would be an agreement. The "fishing politics" of each state 

made it extremely difficult for either side to compromise. 

Then there were the border incidents resulting in arrests 

and threats of retaliation, and this situation led the Attorney General 

of New Hampshire to institute the present action in the United States 

Supreme Court, believing that the compact process had broken down and
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failed and that it was now time to seek judicial relief. The Supreme 

Court granted leave to file this action, in effect holding that a 

justiciable controversy existed. (See order of Oct. 9, 1973 in 38 L. Ed. 

(2) 45) 

At the pretrial conference conducted by the Special Master 

in Boston in April of this year, it was strongly recommended to counsel 

that efforts to effect a compromise be redoubled. We were able to come 

to an agreement because the respective Attorneys General and their 

assistants and Special Counsel were perhaps more objective and less 

politically motivated and were trying to see the case as lawyers would 

see it, based on the strengths and weaknesses of the evidence and the 

probable law which would be applied. 

It would seem that every court which has jurisdiction would 

have the power to promote a settlement and approve it and make it a 

decree. It would seem as if this was an inherent power of every judicial 

body, if it be granted that there is jurisdiction over the subject matter 

and the parties. Otherwise, the parties would be forced into an adversary 

position when the respective Attorneys General of the two states thought 

that a compromise of their pre-existing differences was reasonable and 

in the public interest. 

The case of Florida v. Georgia, 58 U.S. 478, seems to imply 

that the two states could come to an understanding in a boundary case 

before the United States Supreme Court, because there it is held that
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the Attorney General of the United States has a right to intervene to 

represent the federal interest in such a case. 

Parenthetically, in the present case, we have notified the 

Department of Justice and have sent it a copy of the motion for consent 

decree. A Department of Justice attorney in the Marine Resources Sec- 

tion has been keeping in touch with the negotiations and the progress 

of this case and has indicated verbally that the Department will have 

no objection to the efforts of the two states to reach a settlement. 

The certificate of notice to the Department of Justice is being filed 

with this memorandum. 

It is difficult to believe that an agreement for compromise 

settlement between the respective Attorneys General in a case over 

which the Supreme Court has jurisdiction is a compact requiring the 

approval of Congress, for so to hold would seem to be a derogation of 

the inherent power of the Supreme Court as a judicial body and to 

involve the Congress in a judicial matter, outside its allotted sphere. 

It is the policy of the law to favor the settlement of litiga- 

tion and to give sanction and legal effect to such settlements where 

they are found to be reasonable and appropriate. The Supreme Court 

must surely have this power, as well as any other Court. Otherwise, 

it would be deprived of one of the most useful parts of the judicial 

power. 

The motion for entry of the consent decree has been stipulated 

to, by the Attorneys General of each state. As to the undoubted power
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of the Attorney General of a state to take such action, see annotation: 

"Power of attorney general to settle and compromise or dismiss suit or 

proceeding" 81 ALR 124. Here, the further precaution was taken to ob- 

tain approval of the settlement by the governor and executive council 

of each state who head the executive branch and may speak for all state 

departments and agencies. 

If the Special Master should decide to hold a hearing on the 

motion for entry of consent judgment, we are prepared to show, if de- 

sired by the Court, that the proposed boundary line set forth in the 

motion is not an arbitrary line, but rather is a line supported by 

applicable principlesof law and substantial evidence. 

Respectfully submitted, 

The State of New Hampshire 
By Warren Rudman 

Attorney General 

David Souter 

Deputy Attorney General 

By /s/ Richard F. Upton 

Special Counsel 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1973 
  

NO. 64, ORIGINAL 

  

THE STATE OF NEW HAMPSHIRE, PLAINTIFF 

vs. 

THE STATE-OF MAINE, DEFENDANT 

JOINT MOTION FOR ENTRY OF FINAL ORDER 
  

On June 14, 1976, this Court ordered entry of the Consent 

Decree filed by the parties in the above entitled case. Under 

the terms of the Decree, a stipulation to locate and mark the 

states' lateral marine boundary was to be filed with the Court 

by June 9, 1977, an 180-day extension having been granted beyond 

the original filing date of December 11, 1976. 

Pursuant to the terms of the Decree, the parties have 

dutmined ‘the various methods by which the boundary line might be 

located and marked. The State of New Hampshire and the State of 

Maine agree that the delimitation of the lateral marine boundary 

on nautical charts, in accordance with the nautical chart filed 

with the United States Supreme Court in conjunction with the 

Decree, will be sufficient publication of the Court's decision 

and that the benefits of locating and marking the boundary by 

markers and/or navigational aids do not justify the expense that 

would be incurred.





Consequently, the parties hereby move that paragraph 15 of 
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the original Decree which requires the placement of markers and/or 

navigational aids to locate and mark the lateral marine boundary 

be stricken. 

  

Dated: fk 32, S577 
a 
v 

Respectfully submitted, 

THE STATE OF MAINE 

a 
, on 

(1. : e oa a . 
By CK? PYON Le PEE ha 
  

Joseph E. Brennan 
Attorney General 

THE STATE OF NEW HAMPSHIRE 

/P 

wy alert Bl ne 
  

David H. Souter 
Attorney General Re 9






