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Legend: Badger s Island A Henderson s Point D Fort Sullivan E
Willey s Ledge B (Pull and Be Damned Point) Spruce Creek F
Gangway Rock C Cod Rock G
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Legend:  Mast Cove Q
Spinney Creek R
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~ PORTSMOUTH HARBOR,N.H.

3
4

"~ §E¢TEB

‘wxm A IRTTER FROM. THEE CHIEF OF ssamns, REFORT ON
| PEELDMINARY EXAMINATION OF mrmom mnoa,n.n.

', Am:. n,me -Maueﬁ % the Committes on Rivers und Harbom @ sna o:ama‘
R e tobep:intcd,with il!uatmﬁm. . v 5

Washington, April 10 1916‘. i
: MSmmormHouworRmunmmw ’ =







moum BABBOB, 8.

ortsmonthﬂarbonsm thelower%:bof thePisca

which forms the boundary line between
Ham The city of Portsmouth has a population of

; L000. Graa&Bny an&thememtn‘butarytothariscataqua form

8 annreaofabont- miles, fills snd

&gcharga through Portsmouth glv;ﬁ strong currents

. ,gwx dmgaxa cmss currents and eddies. antmnca channal has

Cid of 500 feet between 30-foot contours, but na vxgahon
. diﬁcnlcattunasonswountofthestrongcumntsmdmckymdes‘

The ¢ desired is the removal
o Eortof tho ) of Bodgors Jland, ,°_vof
Ledge,andthaﬁoat:

d channelwidths, Thedistnctoﬁimreoomr

da that: csurveyfbe authonzedmorder to determine the adyis

bility of ing ‘along th om snggested, andtba

- division ‘engineer concure in this reeommen oD, .
8 'l‘insreport’hasbeenreferred tie bylnw, thaBoaul
of ‘Engineers for Rivers and ‘Harbors, and attention is invited to it

" veport herewith, dated March ‘8, 1916. '.l‘ha board states that to |
“earry out the desired improvement: ‘would require the excavation of |
laxgeamountofrockmswxftwatar highumteost,and g
that auch an improvement would be justified only by = very large |

" and valuable commerce and a serious lack o! ‘navigation facilities,
" which-conditions do not obtain in the present case. In the opxmon

¢ . of the board an effective improvement would be roh‘bmva in cost,

... and it therefore believes that it is not adv:sableforthaﬂmted States
toundertake the proposed work, -

/. -4, After due consideration of the aboveomenhone&t?om I concur
in the views of tho Board of Engmeers for Rivers an ors, and

i thereforere ort that the improvement by the United States of Ports-
S onthBar or,N.H.,xsnotdeemed v:sabwat;‘hapresanttnne

, B
C’kzqf of Engzms, Um!d 8 my.

BEPORT OF THE BOABD OFENGINEERB FORBIVERSAND EARBOBS v

Bom OF Examms m mes > HanBoss,
I Marcks 1913.

% "'r."'ro the(,‘mm oF Exnmmns “UNITED STATES. Amn

91, Thﬂonﬂwmgmmmawofthedmtnctoﬁcmmporzmth

/1" by theriver and harbor actoﬂlareh 4, 1915,
R u«g‘n of Port_sn;xth Har‘bo{f N.H.-
*% L A ’ P o g g

taqua
StntesofMameanﬂNew.
of about
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mmsuonm mnson, N.H 3

k tobo oh ectionabls to navisation. Thechannel of spproach to |
‘the city of Portsm i ortsmouth :ssoma?viatcroukea buthasa!oagtw:dthof
abontsoofeetbeweenthemfootconwm Theshores are generally

averages about 500,000 to
_The emount raportod for 15.3(2
,200 tons ‘were coal.
? m m:’&z s of 23 do 28
D ons it is usu rought in
&‘ﬁ%’m "t"mi“ 0 . :g r“t:e
e im is apparently a s ming of the
i ofapmmtheax tg:aofr’be %ﬁhman edﬁs,
:‘mhnviewtomdomng the fairway and red ngcurrents.
- «epth desired 13 30 f eata{meanlawtx Tho distriet
. of :b:m cgons lead him t, mtéhe conclusion %a:h:he locality
w’ilz tes b m%de. division engmear concurs in }tlus

..sof

) con vmced of the adv:sabihty of the United
mprovement and interested partics were
itting their wiews.
havs and given consideration,
;i ; 2 some of the communicetions are blueprintst on .
whichmshm thoxm&ro‘mment desired, It consists of the removal

in atﬁoat Island, SonthBaaoo Sh

by a very large
8 lack of m’;:gat:on facilities, T
the t case, It 13 recogu
, Wift currents, and eddies
eouldbe done

diture would be
em. An eﬁacmm
pmhibxfhve in

the board report:hth:zhm gé'a x:

ter power, or other subjec
tedmththo rovement in such
workadvxsablem thox‘tintgm of eoxinms:rge
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e PORTEMOUTH HAEBD! B, N. 2.
mmlmm EXAMINATION. OF roxmom 'HARBOR, NE

, i Usirep SraTes Exaivees OFFIoE
‘ Fro _,' e Pordaud, M., Dmxba'm, 1915.
m: D, \

.To. m En ,Umted StateaArmy

A ol

' exmnahonoﬂ)ortamouth Harbor, N, H.

d harbor act.approved March 4, 1915, dn-ecta 8

tion of Portsmouth Harbor, N. H.,

, Harbor lies between zhe aouthmtex mon of ,
and the ty
- bitween thoso: ﬁmo yseaportmrthy o themma
-jnthasmeoiﬁawlim&hm , nth:sontha
the , ew ]

' * continuation or







mmuom nmon,x. £ o 5 :

sh'aams nddxh ulati daboutzaooo. Th
an w auénznoénlgrtsmonthﬁarb?}a&mﬂy

point for coal. Porfs. -

acturing interests aside from the

wheh!xesonthoop omtemdaofthemer Practically

, hofcoal,ofwbachabontﬁoommnsm
. It is reported that s larpe
ed at this. locahty, and that brickm
al%ng the nver abov

afew:

. harbor, and Lattlo Harbor, on 'the waesf side of theentrance,

| 5. Portsmouth Harboritself w ject of & preliminary exami-
~pation in 1873, when & 8 survey was made for a breakwater between
: Gemshlslmdandw ood Island, The estimated cost of the work was
,3&000.. (H.Ik.Doc. No. 84, 43(1., 1st sess.) Nowas

.Anoﬁm- 'was made in 1878; The roject mclnd
mm’ | between Grest Tslan d (N fal
and lmd to atro CToss cnmnm' second, Temo

Rock thof20feetatm lowt?d?

tlvn% 'gm -at the southwest point P
g of 10 feat atmeanlowude. 'I'heeatxmuted

éost wes 3150,000 Ex, Doc. 29, 45th Con sess.) The
| siver and Barbor act of September 15, 1800, added B this pacinct oh
| movalofl’xerﬂockto & depth of 12 feet at mean low t:da. The
- wark was complated in 1892, at a cost of 8130,567.61.

inary examinati
omp etmn of the breakw
‘ eonneenngGont Island and Nawcas

(S.Ex Doc.No.SD,&SthOong lst ~
wasmnde“atmdnenrthemonth |

view to i mcreasing
| oftha

: mn of the

- below. (S.Ex.l)oa N%. 4,
. m
> WBtOfﬂlB tkmﬂl ,WD

mnmtmns plant s

thaémem] overnment
ﬂe:ff th““m*otbe

10n 'was made on & 'grom:on !‘or
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'  PORTSMOUTE mon, x.

c:allyknownastheledgooﬁ Goat Tsland. 'l‘heteportwsadvam.

: (EL. Doc: No. 39, 56th Cong;, Istsess.) -

Inwoo ‘ .emmn&onwasmudeofﬁendemnsl'omb :

ing s portion of the point for the purpose of im-
_, n navy yard, Apo llawgd. The
thnemovalofabout 9&0&

 ledge.. e Wren Iacedatf:omssoomtoﬂ,lso,ooo

noc.No.zss 56th Cong., 2d sess.) ‘The work proposed was
(H. mhﬁ'ablo onlyx:g"connecho% with gnap ysrd, and
Tgmpctm afterwards executed by the Navy !

.The raver and harbor act of March'3, 1909, revived epropoamon
or the constmcnonof a lock and dam in Piscataqua River., It was
thntsnchaworkwonldcostnotlessthann,omooa

- for conatmctxon, sbout 325,000 annually for operation and mainte-
DAt and that ﬁowaga d t amount to ebout $500,000
0. 1086, 61st Cong., 3d sess.)

ortemonth Harborfortheyaar ending Decem-

5 sho"t tons, mado up a3 fol!owa* (i

)

N ‘mmm.tooo.noo.owb :
A m.“.inlilo o.nl.ntoto‘.o.-‘o-oo..-
o soscsssnes ..oo.bco.o.ooooo.oooaoﬁ
oy 2

..‘.. .'..’.‘l.“...’...‘.‘......... ...........O........‘.. .-..'..'

* The annual Fail. tonnage is about the same as that by water. The

. "egtimated value.of ﬂns tonnage was $2,379,302. . The chief item weas
large quantities of twhich are brought to Portsmouth
ners, dnsoha.rged at that place, and distributed

g concerns in the interior. ¥orm

28a






l’ortamouth is an xmportant raih-oad mt Ttis , sbout mdwn =

between Boston and Portland, on one of tho main lines of the Boston

& Mains Railroad. A Tink, about 11 miles n leng; connecta it with
whmnt;omamndmamhno twesnBostonsnd' -»

Mmmcoast. Troll not&oanﬁ u ﬂ'ordcommm
. nication 'mmﬁ'iﬁmdm mm,:i ties, In

- sddmon a number of lines run to tﬁo snrroundmg cmas ;md hwns.

_. ufacturing
musg proach fo l’orggouth Harbor from the sea has
.shoe t the entrangeto about 40 foat. 8t moan Tow

gooa, trom 40 %0 60 feot, |

right angleto the west, main

feet, ivhen it narrows sha&s ly to about 800'»
feet and in » short reach of the
harbor is about 8,500 feot in Jenpth. * It then bends sharply to the

distance ‘to about 600 feet,
‘northwest for a distance of about 2,500 feet and widens somewhat.

It then turns to the west for about 4,000 feaf. being in places =

- ot more than oet botween 30-foot contours. The course.

northwest for about 2,000 feet, much the
. Same wilth to the rirosd snd M ybnag%: "ias

ag it is at the upper end of l’oresmout.h and at mnfy
regarded as Portsmouth Harbor. The shores on both sides o
harbor or rivér are rocky and numerous valleys between the led

veg;vonmotomanyminorchannalsandmuchmmh, onbogg :
- pides, ;Thad is in places as much at 80 feot and everywhereis |

gmst.txdalbasm above and the tide at

hss & mean range of 7.8 feet, the currents pro-

' i t.ho narrowest portions of the river are excessive, boing
ntadasgreatafrom 6107 knots, The sharp bends caused’ bythe

md:y ts which admit of no on are responsible for strong
,, pom currents and ds oddies. This combination of oondnt:ogg .

outh Harbor a very difficult place to navigate.
the plac mtxgm étudyfox?lsometnnexgéconn‘
uus ! Y _Oxauunasion, .

8 draw
about 37 feet in width.. This bndge referred to, N
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C. W. Gray, local manager of the Conso; hon
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state what reduction in thaeostofhandlmgooalconld"
sbontbyan mamantoftheharbor ‘Mr. F. W. Hartford, ed
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oy PO
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mmmatmn of Portsmouth Harbor, N, H., when the
bill of 1914 was before Congress an amendment was
ncedyrtmdmg or syrelnnmaty examination in the following

’ Poﬁmunth from Clatks Insland to

vm:mm%:‘:‘%‘ y%gsem‘%mﬁm

: Tlnsiaxrl tswhatm invest onshaves‘hmtobem
Hosir teested 1 ‘ﬁ’

_ the desires of th ose:n position for improve-
-:mantstthmﬂwa. thdesxredxssgmeetatmemlowtxde,
expressed

eopmxonthntthed Ehoshoul boas i

‘1,{%& mworkdesmeduthamovalo gome of

8 wiew not._only to eliminating dangerous cross currents d
,,»-eaa:as, but ako maim meﬁn%athmedeam ﬂhngha:;y

e e e P harbor, but 3. demdedly
b the cun'antyeondmons described above.
aﬁde thanntions

ex&elnd ‘on: l’ H p ]zas nob been great. - The
. penditures under the river harbor acts have been onl
'$130,567.681; ;. Some improvement can undoubtedly be effe

' Any excavation would probably consist entirely of rock. Whether
‘or not, enough could be done within the limits of reasonable cost to
_produce & benefit commensurate with the expenditure canbedeter—
‘mined only by a survey. %mmoldandfmgmentarymeys

' mmhﬂm office, but they are for the most part' ofdetached
 localities and do not afford suffitient data for a satisfactory study of

: th% aitnatmn. It is my opinion that Portsmouth Harbor, N. H., is

rovmnentaswjnstxf the cost of a careful survey
upto ?orhsmouth Bndge, and 1 reeommend

the na
;{m any of the other wharves

Iic snbeettoawhsrt Th e
“ nse, } b chaxge. jere is abund

transf facilities t thefm t
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1104 CHAPTER 564 [1973

CHAPTER 364.

AN ACT INCREASING THE NUMBER OF MEMBERS OF THE BOUNDARY COMMISSION,
INCLUDING A COMMERCIAL FISHERMAN, AND PROVIDING FOR A STUDY OF BOTH THE
MAINE AND THE MASSACHUSETTS BOUNDARIES WITH NEW HAMPSHIRE.

Be it Enacted by the Senate and House of Representatives in General Court
convened:

564:1 Commission. The governor, with the advice and consent of the coun-
cil, shall a?point five suitable persons resident in this state, as commissioners upon
the part ot the state of New Hampshire to enter into, with the state of Maine and
the commonwealth of Massachusetts, by and through the commissioners who may
be appointed under or by virtue of the laws of the state of Maine and the com-
monwealth of Massachusetts, an agreement or agreements and compact or com-
pacts, defining and ascertaining the common, latera] marine boundary between
the state of New Hampshire and the state of Maine, and the state of New Hamp-
shire and the commonwealth of Massachusetts; provided that the commissioners
for the state of New Hampshire shall include the three commissioners in office on
the effective date of this act appointed pursuant to 1971, 429:1. One of the com-
missioners appointed on behalf of the state of New Hampshire shall be a com-
mercial fisherman. :

564:2 Powers. The commissioners on the part of the state of New Hamp-
shire are hereby authorized and empowered to meet, from time to time, such
commissioners as may be appointed for the same purposes and with substantially
similar powers on the part of the state of Maine and the commonwealth of Massa-
chusetts, to define and ascertain such common, lateral marine boundary, in order
to prevent future mistakes and disputes respecting the same. The commissioners
on the part of this state are authorized and empowered, in the performance of
their duties hereunder, to agree upon such principles respecting the location of
such common, lateral marine boundary as from the best evidence they can ob-
tain may appear to them just and reasonable; and they may employ, within the
limits of available funds, such experts and consultants as they think proper to
assist them in the performance of their duties.

_ 564:3 Mutual Agreement. If mutual agreement is reached between the state
of New Hampshire and the state of Maine or between the state of New Hamp-
shire and the commonwealth of Massachusetts, or both, it shall be reduced to
writing in the form of a compact or compacts and then signed by the commission-
ers of each state involved, or by at least 2 majority of each body. Such compact
or compacts shall be thereupon submitted by the respective commissioners to the
legislatures of the states in mutual agreement for approval by appropriate legis-
lative acts. Upon approval by legislative act by each state, such compact or com-
pacts shall become provisionally effective and binding upon this state, subject
only to the consent and approval of the congress of the United States.

564:4 Approval of Compact. The commissioners on the part of this state,
together with the commissioners appointed by the state of Maine and the com-
monwealth of Massachusetts, shall have the power to apply to the congress of the
United States for its consent or approval of the compact or compacts entered into
by said states. Upon the consent and approval thereof by the Congress, such com-
pact or compacts shall become final and binding upon the state of New Hamp-
shire and shall be filed in the office of its secretary of state.
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564:5 Vacancy. If a vacancy shall occur by death, resignation or otherwise
of those appointed as commissioners for the state of New Hamgshire hereunder,
the governor, with the advice and consent of the council, shall fill same.

564:6 Limitation. If the commissioners on the part of this state shall be
unable to reach written agreement hereunder with the commissioners appointed
by the state of Maine and the commonwealth of Massachusetts before March 1,
1975, their powers hereunder shall terminate, unless extended by the legislature.

564:7 Compensation and Expenses. The commissioners on the part of this
state shall receive their necessary expenses in the performance of their official
duties and such reasonable per diem as may be fixed by the governor and coun-
cl.

564:8 Transfer Appropriation. Any funds remaining in the appropriation
authorized by 1971, 429:8, are hereby transfered to be expended by the commis-
sion under the provisions of this act.

564:9 Repeal. 1971, 429 establishing an interstate boundary commission be-
tween New Hampshire and Maine is hereby repealed.

564:10 Effective Date. This act shall take effect upon passage.

Approved July 5, 1973.
EEgective date July 5, 137 3.]
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CHAPTER 580.
AN ACT TO DEFINE THE OFFSHORE JURISDICTION OF THE STATE.

Be it Enacted by the Senate and House of Representatives in General Court
convened:

580:1 Extension of Territorial Boundaries Seaward. Amend RSA 1 by in-
serting after section 13 the following new subdivision:

Seaward Limits of Jurisdiction

1:14 Extent. Subject to such lateral marine boundaries as have been, are
herein or shall hereafter be legally established between this state and the state of
Maine and the commonwealth of Massachusetts, the territorial limits and juris-
diction of this state shall extend to and over, and be exercisable with respect to,
waters offshore the coast of this state as follows:

I. Marginal Sea. The marginal sea to its outermost limits as said limits may
from time to time be defined or recognized by the United States of America by
international treaty or otherwise. The coastal baseline of this state from which
the breadch of the marginal sea is measured shall be drawn in conformity with
the treaties to which the United States is a party. Subject to furure change as
hereinabove set forth, the marginal sea is three nautical miles in breadth.

II. The High Sea. Beyond the marginal sea, to the outer limits of the terri-
torial sea of the United States of America and to whatever limits may be recog-
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nized by the usages and customs of international law or any treaty or otherwise
according to law. This state claims title for a distance of two hundred nautical
miles from the coastal baseline of the state, or to the base of the continental shelf,
whichever distance is the greater.

III. Submerged Land. All submerged land, including the subsurface thereof,
lying under the aforementioned waters.

1:15 Lateral Boundaries. Until otherwise established by law, interstate com-
pact or judgment of the supreme court of the United States, the lateral marine
boundaries of this state shall be and are hereby fixed as follows:

1. Adjoining the State of Maine: Beginning at the midpoint of the mouth
of the Piscataqua River; thence southeasterly in a straight line to the midpoint
of the mouth of Gosport Harbor of the Isles of Shoals; thence following the center
of said harbor easterly and southeasterly and crossing the middle of the break-
water between Cedar Island and Star Island on a course perpendicular thereto,
and extending on the last-mentioned course to the line of mean low water; thence
102° East (true) to the outward limits of state jurisdiction as defined in RSA
1:14. As to that section of the lateral marine boundary lying between the mouth
of the Piscataqua River and the mouth of Gosport Harbor in the Isles of Shoals,
the so-called line of “lights on range”, namely, a straight line projection south-
easterly to the Isles of Shoals of a straight line connecung Fort Point Light and
Whaleback Light shall be prima facie the lateral marine boundary for the guid-

ance of fishermen in the waters lying between Whaleback Light and the Isles of
Shoals. :

II. Adjoining the Commonwealth of Massachusetts: As defined in chapter
115, 1901; and thence one hundred and seven degrees East (true) to the outward
limits of state jurisdiction, as defined in RSA 1:14.

III. The fixation of lateral marine boundaries herein is without prejudice
to the rights of this state to other marine territory shown to belong to it. By the
fixation of the foregoing lateral marine boundaries, this state intends to assert
title to its just and proportional share of the natural resources in the Atlantic
Ocean lying offshore its coastline and within the limits defined in RSA 1:14.

1:16 Ownership. The ownership of the waters and submerged lands enu-
merated in or described in RSA 1:14 and 15 shall be in this state. The depart-
ment of resources and economic development and the fish and game department,
in cooperation with other interested agencies and departments of the state and
with the approval of the governor and council, shall be authorized to issue rules
and regulations for the purpose of protecting fishing rights, marine life, mining
and mineral rights and oil and gas rights of the state and to control pollution
in the seaward territory of the state as defined in RSA 1:14, II and I1L

1:17 Application of Laws. The jurisdiction of the courts of this state over
civil and criminal matters shall extend to all territory within the marine bound-
aries of this state as defined in this subdivision, which has not been heretofore
incorporated in any town, city or county. In such event, all such proceedings may
be instituted in the district or municipal court of the district or municipality
closest to the place where the alleged offense occurred or cause of action arose or
in the superior court holden in Rockingham county, to the same extent as if the
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alleged offense occurred or cause of action arose within said district, municipality
or county, any other jurisdiction or venue statute to the contrary notwithstanding.

1:18 Law Enforcement Zone. Notwithstanding the provisions of RSA 1:17,
the code of criminal laws of the state as set forth in RSA Titles LVIII and LXII,
and the fish and game laws and regulations of the state in RSA Title XVIII shall
not be applied and enforced easterly of the outer line of the marginal sea as de-
fined in RSA 1:14, I, undil such time as the governor by proclamation made with
the advice and consent of the council determines that the public interest requires
application of such laws and regulations easterly of such line and that the capadity
of the state so permits. The limitations contained in this section are without
prejudsice to the claims of this state to the larger marine territory defined in RSA
1:14-16.

1:19 Penalty. Notwithstanding the provisions of RSA Title LXII, any per-
son, natural or otherwise, convicted of violating any rule, regulation or specific
laws promulgated for the purposes ot protecting the rights enumerated in this
subdivision, shall be punished by a fine not to exceed ten thousand dollars.

580:2 Repeal. RSA 211:19 relative to the definition of waters under the
jurisdiction of the state, and all other acts and parts of acts inconsistent with this
act are hereby repealed.

580:3 Effective Date. This act shall take effect upon passage.

[Agprovcd July 5, 1973.]
[Effective date July 5, 1973.]






BPATE w MAING
Dt HF v GoOvaRNGD
AGLSTA, MAIN

D432 12

cemeavers
| RS R

TH M. CURTIS ST

SV Pl

-
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Dear Governer Themsen
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Thank you for your letiar of January 31, 1973, which |
receivad yesterday, Febm:m/ 5. lhave locked ccte"'xl)' nto the points
of your letter con cerning tha arrest by Maine ccastal wardens of ¢ Piow
Hampshire lobsterman,; Edwend B. }*ecp:“', f Dover. 1 weuld epgaar
Maina wordans acte o'mp'ér- v in this case, c.r:c' thus I weuld seam imroper
for ma Yo infarvena in court action agJins;' Me. Hzap ﬁ*z" or to cider the
NMaine Depariment of Sea and Shore Fisherizs io d-si from talking similar
police action in “rha ?ué’ure.

On February 24, 1970, Mainz and New Hampshira cfficials
d upon an off=shora .aomfcr/ far fishing

"1

i i H H bn m“\“n by a b isi:

penaixg the final udOp;'x o
Charts showing “his boundary

-'0 J

f
by Mainz and MNzw Hampsoin
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The Honorable Meldrim Thomson, Jr.

Governor of New Hampshire -2~

The best way, of course, fo avoid future misunderstandings
U

of this type would be for a border to b i nally and officialiy adoglad.
But until that tima, if we were nof jo continue to recognize tha ic

fisning houndary, wae would have o sliuziion of Matre ond ?'-’c'».».' o
tohsiorman fishing ihe sume water: siviz by side, cach subivel o different
rrap and siza rasiiieticns imnozad by ;*fz.—.-E': rispaciive skatas. TZ.e Sl
Hawmpshivemen weuld bz: keeping icksiars of a sizz Mainars would be
forced to throw back; New Haxmsm...m'an would ba stringing ¢ number of

fraps fo a frawl for whsch the Mamcx; would ke arrasted.

Need!ess to say, such c situation would be grossly unfair to
Maina fisherman and damaging to the Mainz lobster mdu.,rry .
Sincerzly,
e I
(/u‘ . A,

.-—‘x.-_. Ceen i

Kennzih M Cums
Govarmor

KMC:jk






March 22, 1973

Tlx Zonorahle Richaxd Upcon
Cnairman, Mew Hagpshire Fish
Centre Street

Concard, Nes Hampshire 03331

Dear Diclk;

A3 you entzr further negotiations with represancatives
from the State of Maine soncerning the Loundary dispube relative
to oar lateral rarine bouncawy, Yoo @y Scavev my firm position
that residents of this state have the right o fish at least ap
to the line knowm as "lights on range®.

This statorment is nade without reduldice o our claim

for a more rortiexly boundary, but is neds in an efioct to clavify

49a

cur rosition so as o work toward 4 tEEorary accomnodation pending

ultimate boundavy agrecrent.

Sincernly,

Meldrim Themson, Jr.
MT:nl/CD
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May 31, 1973

The Honorable

Warren B. Rudman
Attorney General
State House Annex
Concord, New Hampshire

Dear Mr. Rudman,

I appreciate the briefing which you, Deputy
Attorney General Souter, and Mr. Upton gave ne
this afternoon relative to the boundary matter.
It is my understanding that, as a result of the
meeting, the boundary bill will be changed to run
approximataly lights on range to the Isles of
Shoals and then eastward on a 102° angle.

Purther, that ycu will be prezpared tc file a
sult in the U. S. Supreme Court seeking the
establishment of our rightful maritime boundary
and such injunctive relief #8:may be necessary to
protect our f£ishermen in the presently disputed
area.

Please let me see vour pleadings immediately
pricxr to going to the printer and make your plans
tc see that the file is in the Supreme Court not
later than next Wednesday.

Sincerely,

“4eldrim Thomson, Jr.
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Siate of Maine

Executive Bepartment
Aumrsty, Matne
L33

KENNETH M. CURTIS
GOVERNOR

June 8, 1973

David H. Souter

Deputy Attorney General
State of New Hampshire
Concord, New Hampshire

Dear Mr. Souter:

This is to acknowledge receipt of three copies of the Motion
of the State of New Hampshire for Leave to File Complaint and Complaint
in New Hampshire v. Maine regarding the seaward boundary between the

two states.

Thank you for sending this material to me.

Sincerely,

Y (&

rtis

enne
Governor

KMC:jk
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JON A. Lunp
ATTORNEY GENERA(

GEORGE C. WEST

Joun W. BexorT. JR.

RicEARD S. ComEN
DEPUTY ATTORNEYS GENERAL

STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04330

July 9, 1973

David H. Souter, Esquire
Deputy Attorney General

Office of the Attorney General
State House Annex

Concord, New Hampshire

Re: New Hampshire v. Maine, Supreme Court of the United
States, October Term, 1972, No. 64, Original.

Dear Dave:

This is to confirm in writing the offer of the Maine
Interstate Boundary Commission to resume negotiations with
the New Hampshire Interstate Boundary Commission concerning
the marine boundary between Maine and New Hampshire,

After due consultation with the appropriate Maine
State Officials and the Maine Interstate Boundary Commission,
I can assure you that the Maine Commission is ready to resume
immediately the marine boundary negotiations with the New
Hampshire Commission. I can also assure you that the Maine
Commission appears to me to be willing to engage in these
negotiations in complete good faith, with an open mind and
a sincere desire to settle this matter fairly and promptly.
I can further assure you that it appears to me that the
Maine Commission will consider objectively all evidence,
principles, and arguments that may be presented by the
New Hampshire Commission, and that each member of the
Maine Commission will exercise his independent judgment
on all matters relating to the marine boundary.

Accordingly, if you can promptly render to me
similar assurances, I would suggest that we agree to
request the Supreme Court of the United States to extend
the time for my reply brief to your Motion for Leave to
File Complaint, until July 1, 1974.
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David H. Souter, Esquire

Page 2

July 9, 1973

I further suggest that the following procedure be
adopted in the resumed negotiations: that the Maine
Commission will cause to be presented in the initial sessions
such evidence, principles, and arguments relative to the
marine boundary as may be available at that time, all of
which are to be received with an open mind and viewed
objectively by the New Hampshire Commission; thereupon, the
New Hampshire Commission will cause to be presented in the
succeeding sessions such further evidence, principles, and
arguments relative to the marine boundary as may be available
at that time, all of which are to be received with an open
mind and viewed objectively by the Maine Commission. There-
after, each Commission will be afforded an opportunity to
present such further evidence, principles, and arguments as
each may wish to present. At the conclusion of all of which
presentations, the members of both Commissions will discuss
jointly and frankly all of the foregoing material and will
attempt to reach an eguitable resolution of this matter.

Please inform me promptly as to whether or not the
above-stated assurances and suggested procedure are satis-
factory to you, and whether or not you can offer me similar
assurances.

Sincerely,

e ) Jorrmecti

CHARLES R. LAROUCI-IEI
Assistant Attorney General
CRL/ec

cc: Honorable Kenneth M. Curtis, Governor of Maine
Mr. Richard N. Berry, Maine Interstate Boundary Commission
Mr. Frederick Brown, Maine Interstate Boundary Commission
Mr. Ernest Hoyt, Maine Interstate Boundary Commission
Spencer Apollonio, Commissioner, Sea and Shore Fisheries
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JoN A. Lunop

ATTORNEY GENERAL JorN W. BENoI1T, JR.

Ricmarp S. COHEN
DEPUTY ATTORNEYS GENERAL

STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04330

June 24, 1974

David H. Souter, Esqure

Deputy Attorney General

Office of the Attorney General
State House Annex

Concord, New Hampshire 03301

Re: New Hampshire v. Maine

Dear Dave:

Thank you for your letter of June 21. My secretary and I have
proofread the draft which you enclosed with your letter as against
the latest revision of my draft; she has written in in pen the
differences between my latest draft and your draft. I will add to
my draft the sentence which you have added on page 2 at the bottom
thereof concerning markers precisely as you have written it and
will incorporate therein the changes that you made concerning the
Boundary Commissioners of New Hampshire.

I hope that you and Dick Upton will reexamine the draft news
release carefully and give me a call if you see any further chages
that may be needed.

I also hope that you and Dick will finalize our draft "Motion
for Entry of Judgment by Consent of Plaintiff and Defendant," and get
it to me by Wednesday morning early. I alsoc hope that if there are
any substantive changes at all that you or Dick would call me tomorrow
so that we can get the changes by telephone and get our draft in
finished form so tlmt I can provide that to our Governor and Council.

Thanks for your cooperation.
Sincerely,
7 -

CHARLES R. LAROUCHE
Assistant Attorney General

CRL:mfe
enc. . , ,ﬁi@” ,
p.S. I suggest that we a2dd a reference in the to amap showing the

agreed boundary line. I will have someone prepare such a map, will
reproduce it and send it <o you hopefully before the end of today.

Wwould you cr Dick Upton orovide the additional referenced language
to that map.
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NEWS RELEASE
June 26, 1974

The Attorneys General of Maine and New Hampshire today
issued a joint public announcement concerning the possible settle-
ment of the case inveolving the/marine boundary line between New
Hampshire and Maine which is now pending trial in the Supreme
Court of the United States.

Attorney General Lund of Maine and Attorney General
Rudman of New Hampshire announced that Counsel for the two states
have reached a tentative agreement for settlement of the marine
boundary line dispute. Counsel for the two States have agreed
to submit to the Supreme Court a "Motion for Entry of Judgment
by Consent of Plaintiff and Defendant" which would specify the
precise marine boundary line, provided the Governor and Executive
Council of each of the two States approves the proposed settle-
ment.

Attorney General Lund and Attorney General Rudman stated
that each of them would immediately submit the proposed settlement
of the case to his respective Governor and Executive Council with
a statement of the basis for the settlement and would recommend
that it be approved by them as being a fair resolution of the
dispute.

The proposed settlement would place the marine boundary
line in the middle of the main channel of navigation of the
Piscataqua River, commencing in the vicinity of Fort Point, New
Hampshire and Fishing Island, Maine, proceeding southward along

the channel range line indicated by the range lights located in
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the vicinity of Peppeﬂgll Cove, Kittery Point, Maine, and as that

channel line is marked on the Coast and Geodetic Survey Chart 211,
Eighth Edition. The settlement would stipulate that this channel

ends at a point which bears 195° true and a distance of 1700 yards
from Whaleback Lighthouse, No. 19, USCG-lSQ)Latitude Y43°-02'-42.5"
North and Longitude 70°-42'-06" West.

The settlement would also place the marine boundary line
in the middle of the main channel of navigation of Gosport Harbor;
it would stipulate that the middle of this channel is as marked on
Coast and Geogetlc urv Chart le ?;gyti Edition, by the bottom
of ths/Bell Buoy symbol and/lt would agree that thxs channel ends
at a point which beagsggggzzgzz; and a distance of 1850 yards from
the Isles of Shoals Lighthouse, No. 20, USCG-lS?,Latitude 4y2°.58* 55"
North and Longitude 70°-37'-39.5" West. The settlement would
finally provide that the marine boundary line connecting these
two agreed chamnel termination points is a straight line, the
bearing from the Piscataqua River channel termination point towards
the Gosport Harbor channel termination point being 139° true, and
the reverse bearing being 319° true.

The proposed settlement involves a merging of the two
main principles advocated by Counsel for the two States: the mid- aEZiEZ:,

channel theory advanced by Maine, and the straight line theory by

New Hampshire, and an agreement as to the location of these harbor

channels and their termination Points. Provision will be made
for installation and maintenance of suitable markers and/or

navigation aids to locate the boundary as settled, the costs of
which will be shared equally by the two States, subject to any

applicable federal regulations.
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The proposed settlement is the product of several years

of negotiation between the two States. Boundary Commissioners

of the two States were appointed by their respective Governors
following a resolution by the Legislature of each State in 1971.
The Maine Boundary Commission Delegation consisted of Senator
Richard N. Berry, Chairman, of Cape Elizabeth, Ernest F. Hoyt of
Kittery, and Frederick S. Brown of Kittery. The New Hampshire
Boundary Commission Delegation consisted of John R. Bradshaw,
Chairman, of Nelson, Richard F. Upton of Concord, David H. Souter,

How.
Deputy Attorn§y General of New Hampshire, of Weare,/Maurice J.

Murphy, Jr;/bf'Portsmouth and Geno J. Marconi of Portsmouth.

Mr. Upton also serves as Special Counsel for New
Hampshire in the pending litigation, as well as Chairman of the
New Hampshire Fish and Game Commission.

When the negotiations were resumed last fall, Maine
Assistant Attorneys General Charles R. Larouche and Robert J.
Stolt act%yely assisted in the boundary negotiations. Since
January/%he negotiations have been conducted principally by the
Attorney General's Office of Maine and Special Counsel for New

Hampshire.
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JoN A. Lunp
ATTORNEY GENERAL JorN W. BEXOIT. JR.
Ricearp S. CorEN

CEPUTY ATTORNEYS GENERAL

STATE OF MAINE
DEPARTMENT OF TEE ATTORNEY GENERAL
AUGUSTA, MAINE 04330

June 24, 1974

David H. Souter, Esquire
Deputy Attorney General
Attorney General's Office
State House Annex

Concord, New Hampshire 03301

Re: New Hampshire v. Maine

Dear Dave:

Since mailing my first letter to you this morning, I have
drafted a new paragraph 11 (see draft copy attached) to the "Motion
for Entry of Judgment by Consent of Plaintiff and Defendant." Please
examine the language carefully and let me know of any desired change.

The line is being drawn on three copies of C & GS cChart 211,
Eighth Edition, right now. I will send you two copies in a mailing
tube this afternoon; one is for your office and the other should be
attached to the "Motion."” I will keep one for our Office.

I have assumed that the language in the "Motion" re markers,
which you and Dick Upton will draft, will be about the same as you
included in your draft of the News Release. I included that as
Paragraph 12 with the attached draft of paragraph 1l1. Please examine
and let me know by telephone Tuesday morning of any changes to either
Paragraph 11 or 12 or the News Release, or the map.

Thanks for your coopeztion.
Sincerely,
—/ .
e

CHARLES R. LAROUCHE
Assistant Attorney General

CRL:mfe
enc.
cc: Richard F. Upton, Esq.
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11. The boundary line delimited hereinabove is depicted
by a heavy black line with the words "Maine" and "New Hampshire"
above and below that line on the Coast and Geodetic Survey Chart
211, Eighth Edition, attached hereto.

12, Provision will be made for installation and maintenance
of suitable markers and/or navigation aids to locate the boundary
as settled, the costs of which will be shared equally by the two

States, subject to any applicable federal regulations.
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THOMSON - CURTIS COMPACT

Resolutions Concerning Settlement of the
Lateral Marine Boundary Dispute Between
New Hampshire and Maine

Whereas there is pending iﬁ the United States Supreme Court an
action brought by The State of New Hampshire against The State of'Haine,
entitled No. 64, Original, State of New Hampshire, plaintiff v. State of
Maine, defendant, to determine and define the location of the lateral
marine boundary between the two states from Portsmouth Harbor on the
mainland to Gosport Harbor in the Isles of Shoals; and

Whereas the Attorney General of New Hampshire and special counsel
for this State and the Attorney Gene;al of Maine have reached an agreement.
to recommend a proposed settlement of the dispute by means of a consent
decree to be presented to the United States Supreme Court for its approval;%
and -

wWhereas the proposgd settlement appears to be in the public
interest and will result in substantial savings in costs of lifigation
as well as avoidance of the uncertainty of what the decision of the
case would be if contested to final judgment;

Now therefore Be It Resolved by the Governor and Council of The
State of New Hampshire as follows:

1. That the Attorney General and special counsel for this State
be and they hereby are authorized to enter into a proposed consent decree,
subject to the approval of the United States Supreme Court, which will
contain in substance the following provisions with respect to the said

lateral marine boundary:

(a) The source of the lateral marine boundary line between New
Hampshire and Maine lies in the Order of the King in Council ol Aucuce!

£entmesm o

1740, which Gricr provided:
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"And as to the Northern Boundary between the said
Provinces, the Court Resolve and Determine, That the
Dividing Line shall pass up thro the Mouth of Piscataqua
Harbour and up the Middle of the River into the River of
Newichwannock (part of which is now called Salmon Falls)
and thro the Middle of the same to the furthest Head
thereof and from thence North two Degrees Westerly until
One Hundred and Twenty Miles be finished from the Mouth
of Piscataqua Harbour aforesaid or until it meets with
His Majestys other Governments And That the Dividing
Line shall part the Isles of Shoals and run thro the
Middle of the Harbour betwsen the Islands to the Sea

- on the Southerly Side; and that the Southwesterly part
of the said Islands shall lye in and be accounted part
of the Province of New Hampshire And that the North
Easterly part thereof shall lye in, and be accounted
part of the Province of the Massachusetts Bay and be
held and enjoyed by the said Provinces respectively
in the same manner as they now do and have heretofore
held and enjoyed the same . . . .

(b) The terms "Middle of the River" and "Middle of the Harbour"
as used iﬁ the above-quoted Order mean the middle of the main channel of
navigation of the Piscataqua River and the middle of the main channel of
navigation of Gosport Harbor.

(¢) The middle of the main channel of navigation of the Piscataqua
River, commencihg in the vicinity of Fort Point, New Hampshire and Fishing
Island, Maine, proceeding southward, is as indicated by the range lights
located in the vicinity of Pepperrell Cove, Kittery Point, Maine, and it
follows the range line as marked on the Coast and Geodetic Survey Chart 211,
8th Edition.

(d) The main channel of navigation of the Piscataqua River termin-
ates at a point which bears 195° true and a distance of 1,700 yards from

Whaleback Lighthouse, (No. 19, USCG-158), at Latitude 43°-02'-42.5" North

and Doncitude 70°-42'-06Y test.
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(e) The middle of the main channel of navigation of Gosport
Harbor is as marked on Coast and_Geodeéic'S;rvey Chart 211, 8th Editioni
indicated by the bottom of the Bell Buoy symbol.

(f) The main channel of navigation of Gosport Harbor terminates at
a point which bears 349.5° true and a distance of 1,850 yards from the Isles
of Shoals Lighthouse, (No. 20, USCG-158), at Latitude 42°-58'-55" North
and Longitude 70°-37'-39.5" West. .

(g) The lateral marine boundary line between New Hampshire and
Maine connecting tﬁe channel termination points is a straight line.

(h) The lateral marine boundary line between New Hampshire and -
Maine from the termination of the Piscataqua River channel, as defined in
subparagraph (d) asbove, proceeds toward Gosport Harbor on a bearing of
139° <true.

(i) The lateral marine boundary line between New Hampshire and
Maine from the termination of the Gosport Harbor channel, as defined in
subparagraph (f) above, proceeds toward Piscatagua River on a bearing of
318° true.

2. That the Attorney General and special counsel be and they
hereby are authorized to agree to such minor variations, if any, in the
courses, distances and locations set forth in paragraph 1 above as may be
disclosed to be necessary by final calculation, and to such further pro-
visions in such proposed consent decree as may be found necessary and
proper, in their opinion, to carry out the intent and purpose of this
settlement and to protect the interests of this State, including (but

not limited to) provision for installation and maintenance of suitable
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markers and/or navigational aids and devices to locatelthe boundary as
settled (consistent with federal law and regulations), the cost of which
will be shared equally by the two states.

3. That the approval of the proposed settlement by the Governor
and Council is conditioned upon like approval thereof by the Governor and
Council of the State of Maine on or before July 15, 1974, and is given
without prejudice to the rights of the State of New Hampshire in the event
the Governor and Council of the State of Maine do not approve the proposed
settlement or in the event the proposed settlement is disapproved by the
United States Supreme Court.

In witness whereof, we, the Govéfnor and the Executive Councilors
of the State of New Hampshire, have signed these resolutions this twenty-

sixth day of June, nineteen hundred and seventy-four,
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DrparTMENT OoF THE ATTORNEY GENERAL
Aveusra, MaiNE 04330

July 10, 1974

Richard F. Upton, Esquir
Upton, Sanders & Upton

10 Centre Street

Concord, Wew Hampshire 03301

Dear Richard:

‘his is to infora you taat tihe Governocs and Council of Maine
this morning gave their approval to our recommended resolution of
New Hanmpshire v. Maine. Enclosed herewith is a copy of the Order
of the Governor and Council reflacting taeir approval.

I have also encloseé a copy of Attorney General Lund's letter
to the Governor and Council, dated cJune 20, 1974, wiiici explains
the natucs of the sattlement and the basis £for it.

Accordingly, MMaine is prapared to proceed immediately witn
submission of the liotion for ZIntry of Judgnent 2y lonsent of
Plaintifs and >=fendant in this case. I trust that you will
expedite firming up cth2 preliminacy dcaft of that iMotion and tne
Order of the Special Mastar that should accowpany tne iotion. I
hope that you will be abie to transmit that dcaft to the peintsr
by Friday afternoon of this we=2k, with a copy to wm2. 1 would aisc
appceciate it if you would ask the printer to send ms 2 copy of
the proof as socon as it is ready.

I raceived your letcer of July ¢ this wmorning and have exawined
the enclosed revision of the last page, and I concur :in that revis.on.

I would suggest another modification to thz preliminacy draft

of the Motion, as follows:

on page 2 4gftha first numb=ced paragrapiy, inserc
betwesan the word "to" and the words "the inner
Gosport Harbor" the following words - "the breax-
water at the end of."
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Richard F. Upton, Esquire =2 July 10, 1974

I also concur in your suggested modification of the first para-
graph at the top of page 2, to have the phrase "each such Governor
‘and each such Executive Councillor" changed to read "the Governor
and Council of each State." '

I understand that you find that the map showing the black line
on chart 211 with the words Maine and New Hampshire above and below
that line is satisfactory to you.

I am continuing to double check with experts in geography and
cartography, etc. our description of this boundary line and hope to
ficm it up to my satisfaction no later than tomorrow (Thursday,
July 11), and I trust that you will do likewise, to your own satis-
faction. I will in any event advise you of my findings no later
than Friday morning, July 12. resent indications are that there
will be no change waatever in the mechod of description.

Also enclosed herewith pleas= find a copy of a letter to Mr.
Justice Clark, which I sent today to him, and a copy to David Souter.

‘ Yours truly,

CHARLES R, LARQUCHZ
Assistant Attorney General

CRL:mfe

encs.
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StaTE oF MaiNe
DePARTMENT oF THE ATTORNEY GENERAL
Aveusra, MaiNng 04330

July 10, 1574

The Honorable Tom C. Clark
Justice, Supreme Court of the
United States (Retired)
Chambers, United States Supreme Tourt
Waghington, D.C. 20543

Re: No. 54, Original - Stata of New Hampshire vs. State of maine
Dear Mr. Justice Clark

I have the honor to inform vou that counsel for the State of
New Hampshire and the ,tate of Maine have r2ached acreement for
settlement of the marine bounda-y line dispute in the reference
case. <ZCounsel have agreed to surcmit to the Supreme Court of the
United States a “Mction for Entrv of Judgment By Consent of
Plaintiff and Defendant, ' which would specify the pracise marine
boundary iine provided the Governor and Council of each of the
Two states approve tne proposed settlemant. shis morning the
Governor and Zxecutive CTouncil of Maine appsoved cthe recommenda-
tion of the Attorney Genarzal of -Maine for setdement of this action
in this manner. Counsel of New Hampshire have informed me cthat
the Governor and Council of New Hampshirae approved this propos2d
gsettlement two veeks aco.

Mr. Upton and I arz2 in the process of firming up a joint
Motion for submission to you in the near future.

In view of this development it would seem that ther= is now
no need for further pretrial submissions, as specifi2d in vour
Pretrial Crder of April 29, 1974.

ln any =vent, vou will hear from us further not later than th=
end of July.

;,‘wrnustlug'that the foregoing is satisfactoryv to you, [ am

,!*.ni"{r'. : ,.53‘

Most crespectfully yours,

D e

—am o CHARLES R. LAROUCHE
CRL:mfles =ei%o Asgistant Attorgey General
_‘,a'!"'/‘ "1 ,/,.[:;lﬁ- . ’
cct” 'ﬁé"d - 80uter, Bsquire

" RIchard P. UOpton, Zsquire
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State of Maine

. JUL1T 01974
In Coundl,

Departrneng Attorney General

ORDERED,

'That the proposed settlement of the case of New Hampshire v. Maine,
No. 64, Original, Supreme Court of the United States, October Term,
1972, by "Motion for Entry of Judgment by Consent of Plaintiff and
Defendant, " which Motion would specify the lateral, marine boundary
line between New Hampshire and Maine from the inner Portsmouth Harbor
to the inner Gosport Harbor in substantially the manner described

in the attached preliminary draft copy of that Motion, is approved
by the Governor and Executive Council. :

Statement of PFacts

A letter from the Attorney General to the Governor and Council,
stating the basis for the proposed settlement, and recommending that
it be approved by the Governor and Council as being a fair resolution
of the dispute, is attached hereto. . Y

A copy of the randum of i 1 974, by the Maine-
New Hampshire Boundary Commission, Maine Section, commenting on the
proposed settlement, is also attached hereto.

Also enclosed herewith is a copy of a portiom of C & G S Chart
211, showing the boundary line placed on its maps since 1916-17 by
the U.S. Geological Survey, which is shown by a heavy black dashed
line:; also on this map is the New Hampshire "Lights in Range Line, "
which is shown by a solid green line; and also shown on this map is
the proposed boundary settlement line, shown by a solid red line.

For the further information of the Governor and Council, there
is enclosed herewith a copy of New Hampshire's Complaint, with
Appendix map, and Maine's Answer thereto.

Read and Council, and by the Governor approved. '

Nl
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JoxN Al LuNp
ALTORN; €Y CGENTAAL

Jonx W. Bo8uxr. IR,
Ricuarn 8. CoHux
DEPUTY ATTORNEYS GENERAL

STATE OF MAINE
DEE’.—\RT.\IENT OF TiiLE ATTORNLEY GENERAL
AUGUSTA, MAINE 04330

June 20, 1974

Honorable Kenneth M. Curtis
Governor of Maine

State House

Augusta, Maine 04330

lHonorable Harvey Johnson
Chairman, Executive Council
Executive Departmant

State Eous=2

Augusta, Maine

Re: State of Wew Bampshir= v. State of Maine

Gantlemen:

I have the honor to transmit to you herewith a draft Council
Crder, with explanatory papers attached thereto, and described in
tha Order, concerning the New Hampshire v. Maine, Ko. 64 Original,
Supreme Court of the United States, October Term, 1972, case.

Counsel for the two States have rcachad a tentative agreement
for settlement of the marine boundary line dispute involved in this
case. Counsel have agreed to submit to the Supreme Court of the
United States a "Motion for Entry of Judgment by Consent of Plaintiff
and Defendant, " which weculd specify the precise marine boundary line,
provided thz Governor and Executive Council of each of the two States
approve the propos=d settlement.

The proposed settlement would place tha marine boundary line in
the middle of the main channel of navigation of the Piscatagua River,
commancing in the vicinity of Fort Point, New Hampshire and Fishing
Island, Maine, proceeding southward along the channel range line
indicated by the rang=z lights located in the vicinity of Pepperell
Cove, Kittery Point, Maine, and as that channel line is markad on th
Coast and Geodletic Survey Chart 211, Eighth Edition. The settlement
would stipulate that this channel ends at a point which bears 185°
true and a distance of 1700 yards from Whaleback Lighthouse, Ro. 195,

]
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norable Eonneth M. Curtis
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&1

Aqonoravle Hurvey Johnsoa

June 20, l1¢74

USCG-158 Latitude 43°-02'-42.5" North and Longituda 70°-42°-006"
Wast.

The sstilement woull also place the marine boundary line in the
middle of the main chananzl of navigation of Gosport EHarbor; it would
stipulate that the middis of this chanael is as marked on Coast an
Gaodetic Survey Chart 211, Eighth Edition, by the bottom of ths Ball
Buoy symbol; and it would agree that this channzl ends at a point

which bears 34%%° true and a distance of 1850 yards from the Isles of
Shoals Lighthouse, Mo. 20, USCG-158 Latitude 42°-53°55" North and
Longitude 70°-377-39.5" Wast.

The settlement would £inally provide that the marine boundary
line connecting these two agreed channel termination points 1is a
straight line, tha bearing from the Piscatagua River channel termina-
tion point towards the Gosport Harbor channel termination point being
13¢° true, and the reversa bsaring baing 319° true.

The proposed ‘settlemsnt involves a merging of the two main
‘principles advocated by Counsel for the two States: the mid-channel
theory advanced by Maine, and the straight line theory by New Hampshire,
and an agreement as to the location of these harbor channels and their
termination poiats.

The proposad settlement is the product of sweveral years of negotia-
tion betwasen the two States. Several of my Assistants have conducted
intensive factual, historical and legal research in coanection with
this litigation during the past year. It is their opinion and mine
that the proposed ssttlement is a fair resolution of this dispute and
that disposition of this action in this manner would ke in the hest
interest of this State.

Accordingly., I resp=2
in

fully request that you indicate your approval
of my proposed action i

15 case.

'ﬁespectfully yours,
] .

a /e
A /
.’] /, ( Lo i
< JoN A.TTUED \_
;- Attorneyv General
JAL:mf2 i
cc: Honorable Richard ¥W. Logan
Honorable Hattie M. Bicikmore
Honorable Howard W. Mavo
Hornioradble Harold G. Clark
Honorable Clyda A. Hichborn
Honorakrlzs Esrald J. Boclkett
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IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1972

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, Plaintiff

v.

THE STATE OF MAINE, Defendant

BRIEF IN OPPOSITION
TO MOTION TO INTERVENE

JON A. LUND
Attorney General

CHARLES R. LAROUCHE

Assistant Attorney General
Office of the Attorney General
State House, Augusta, Maine 04330

Counsel for Defendant The State
of Maine

ROBERT J. STOLT
Assistant Attorney General

Of Counsel
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1972

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, Plaintiff
v.

THE STATE OF MAINE, Defendant

BRIEF IN OPPOSITION TO
MOTION TO INTERVENE

Maine opposes the Motion to Intervene on the following
grounds:

1. Such intervention by citizens of New Hampshire would
constitute prosecution of a suit against the State of Maine by
the citizens of another state, in contravention of Amendment 11,
Constitution of the United States.

2. The movants have no private interest in the property or
transaction which is the subject of the action.

3. Any interest which the movants may have in this action

is properly represented by the State of New Hampshire.

STATEMENT
This action was commenced by New Hampshire against Maine on
June 6, 1973, by docketing with the Clerk of this Court a Motion
for Leave to File Complaint. Subsequently, New Hampshire filed a

Motion for Preliminary Injunction. Maine opposed both motions.
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The Motion for Preliminary Injunction was denied, the Motion for
Leave to File Complaint was granted and a Special Master was
appointed. On April 1, 1974, Maine filed its Answer.

On September 23, 1974, Counsel for the two states filed a
Motion for Entry of Judgment by Consent of Plaintiff and Defendant.
Counsel therein represented to the Court that after long and careful'
study they had come to agreement as to the pertinent facts and the
applicable legal principles determinative of this action, and that
the proposed judgment was in the best interest of each State.
Counsel also represented to the Court that, after full explanation,
the Governor and Executive Council of each State concurred in that
conclusion. The Motion to Intervene contains nothing contrary to
anything in the foregoing Statement.

Movants represent that they claim reasonably and in good faith
that the true boundary line is the "lights in range" line. Motion
to Intervene, p. 19. They fault the Attorney General and Deputy
Attorney General of New Hampshire, as well as Special Counsel for
New Hampshire, for refusing actively to present to this Court such
claim. 1Id. On the other hand, movants have submitted no proposed
pleading incorporating ﬁhis claim. Instead, movants have offered
to adopt the Complaint already filed by Counsel for New Hampshire

(Motion to Intervene, p. 21),which Complaint does not include a

‘claim of the "lights in range" line.

ARGUMENT
I.

THE ELEVENTH AMENDMENT BARS THE PROPOSED INTERVENTION

The jurisdiction of this Court has been invoked by New
Hampshire under Article III, Section 2, Clause 2, Constitution of

the United States, which provides:

-2
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*In all Cases affecting Ambassadors,
other public Ministers and Consuls, and those in
which a State shall be a Party, the Supreme Court
shall have original Jurisdiction.*

In Chisholm v. Georgia, 2 Dall., 419 (1792), the Court sustained

its jurisdiction to entertain an action brought against Georgia by a
1/
citizen of another state. Because of that decision, Amendment 11,

Constitution of the United States, was adopted, which reads:
"The Judicial power of the United States shall

not be construed to extend to any suit in law or

equity, commenced or prosecuted against one of the

United States by Citizens of another State, or by

Citizens or Subjects of any Foreign State."
This Amendment prohibits the extension of the Court's Article III,
Section 2, Clause 2, original jurisdiction to an action against a

State by citizens of another State. Hollingsworth v. virginia, 3

Dall. 378 (1798).

While it is clear that the sovereign State of New Hampshire has
authority to commence and prosecute this action, it is equally clear
that the sovereign State of Maine is entitled, undér the Eleventh
Amendment, to be free of actions which are either "commenced or
prosecuted” by citizens of another State, including movants. Maine
objects to movants' request to be allowed to take part in the
prosecution of this action.

No case cited by movants supports the proposition that a citizen
of another State can, through intervention, prosecute a suit against

2/
one of the United States over the objection of that State. There

1/ See Hollingsworth v. Vvirginia, 3 Dall. 378 (1798); Hans v.
Louisiana, 134 U.Ss. 1, 10-11, 14-16 (1890).

2/ Movants cite Florida v. Georgia, 17 How. 478 (1855); but that
case involved the Attorney General of the United States inter-
vening in his capacity as the Attorney General, representing
the special interests of the United States. Movants also cite
Oklahoma v. Texas, 253 U.S. 465 (1920) and Oklahoma v. Texas,
254 U.S. 609 (1920). However, the individuals in those cases
were simply claimants before the United States Receiver. See
Oklahoma v. Texas, 252 U.S. 372 (192Dj.

-3-
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is no such authority. The Eleventh Amendment plainly precludes it.

II.

MOVANTS HAVE NO PRIVATE INTEREST IN
THE PROPERTY OR TRANSACTION WHICH IS
THE SUBJECT OF THIS ACTION.

Movants contend that they are entitled to intervene as of right
under Rule 24(a)(2), F.R.Civ.P. Pretermitting the Eleventh Amendment
bar, and assuming arguend%/the applicability of that Rule to the
instant action, we submit that movants fail to meet the first criteria
for such entitlement under that Rule. Movants have no private
"interest relating to the property or transaction which is the
subject of the action. . , ."

The only property involved in this action is that which lies
beneath the water in the disputed area. None of the movants claim
to have any proprietary interest therein. While they do claim to

have a license to fish, such license is simply a privilege, creating

no proprietary interest., LeClair v. Swift, D. Wis. 76 F. Supp. 729

(1948); coggeshall v. Harbor Comm., 146 A. 482, 50 R.I. 175 (1929).

The "transaction" which is the subject of this action is the
determination of the lateral marine boundary between these two States
in the area between inner Portsmouth Harbor and the breakwater at

the end of Gosport Harbor. The individual citizen does not have

3/ The Court has said that its Rule 9(2) refers to the Rules of
Civil Procedure as a guide only where their application is
appropriate. It has indicated that the federal rules of inter-
vention are inappropriate. Intervention denied in Utah v.
United States, 394 U.S. 89, 95 (1969) saying that its juris-
diction was to be invoked sparingly. Kentucky v. Indiana, 281,
U.S. 163, 173, 174 (1930), denied citizens the right to litigate
a contract between two states, because the state "must be deemed
to represent all its citizens." New Jersey v. New York, 345 U.S.
369, 372, 373 (1953), intervention by Philadelphia denied,
avoiding the Eleventh Amendment question, because "our original
jurisdiction should not be thus expanded to the dimensions of
ordinary class actions." It then stated a special rule:

"An intervenor whose state is already a party should
have the burden of showing some compelling interest,

in his own right, apart from his interest in a class
with all other citizens and creatures of the state,

which interest is not properly represented by the state."
At 373.

Movants patently fail all parts of this test.

—4-
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private interest in such a transaction. The détermination of a T
boundary line’ between States involves a public matter relating to
State sovereignty, jurisdiction and dominion. When such a matter

is before this Court, it presents a judicial question. Rhode Island

v. Massachusetts, 12 Pet. 657 (1838); Florida v. Georgia, 17 How.

478 (1855). The movants here are all acting in their private capacity
as citizens of New Hampshire. They "have no separate individual right
to contest in such a suit the position taken by the State itself."

Kentucky v. Indiana, 281 U.S. 163, 173 (1930).

Accordingly, it is clear that the movants do not have a private
“interest in the transaction which is the subject of the action,"

within the meaning of Rule 24(a)(2), F.R.Civ.P.

III.

ANY INTEREST WHICH MOVANTS MAY HAVE IN
THIS ACTION IS PROPERLY REPRESENTED BY
THE STATE OF NEW HAMPSHIRE,

It appears from the pleadings and pretrial memoranda in this
action that the Attorney General and Deputy Attorney General of
New Hampshire and the Special Counsel for New Hampshire have been
actively pursuing the best interests of New Hampshire concerning the
determination of the lateral marine boundary between New Hampshire
and Maine for the past four years. It also appears from those papers
that they have earnestly sought to obtain the most favorable deter-
mination of that issue which the pertinent facts and applicable legal
principles would permit.

Therefore, whatever interests movants may have in the subject of
this action, they are properly represented by the State of New
Hampshire. This conclusion is not altered by anything in the Motion
to Intervene. That Motion contains three allegations of error.
First, movants say that the proposed method of resolving this contro-
versy by a Motion for Entry of Judgment by Consent of Plaintiff and

Defendant, is procedurally improper. However, we submit that this
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procedure is clearly proper and we are confident that Counsel for
New Hampshire will fully dispose of this meritless contention in a
Brief which he will submit on tnat issue to the Special Master.

The second aliegation of error contained in the Motion to
Intervene is that the proposed boundary would make it "necessary
for petitioners to traverse Maine waters in order to reach their
ports on the New Hampshire mainland."” Motion to Intervene, p. 5.
We submit that examination of either the language in the proposed
judgment (see paragraph 4, p. 2, Motion for Entry of Judgment by
Consent of Plaint £ff and Defendant), or the map which was filed
with it, will clearly reveal that this allegation is false. Since
the boundary follows the middle of the main channel of navigation
into Portsmouth Harbor, the citizens of each State will have equal
access into that harbor and none of them will have to traverse waters
of the other State.

The third allegation of error in the Motion to Intervene is
that the "lights in range® line is the true boundary line. However,
while faulting Counsel for New Hampshire for not advancing that claim,
movants simultaneously abandon that claim by choosing, without
explanation, not to present a Complaint alleging it, but, instead,
offering to adopt for themselves the Complaint filed by the State
of New Hampshire, which Complaint does not include that claim.
Such hollow allegations, spurious fault-finding and self-contradiction
would seem to justify the conclusion that this Motion to Intervene

is frivolous.
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CONCLUSION

WHEREFORE, Maine respectfully submits that the Motion to
Intervene is patently meritless and that it should be summarily

denied.

Respectfully submitted,

,V'/\ﬂécw

JON A. LUND
Attorney General

AR ,
CHARLES R:. AAROUCHE
Assistant Attorney General

Counsel for State of Maine

ROBERT J. STOLT
Assistant Attorney General

Of Counsel

October 11, 1974.

-7
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IN THE
SUPREME COURT OF THE UNLITED STATES

OCTOBER TERM, 1973

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, Plaintiff
v.

THE STATE OF MAINE, Defendant

PLAINTIFF'S BRIEF IN OPPOSITION
TO MOTION TO INTERVENE

WARREN RUDMAN
Attorney General

DAVID SCUTER
Deputy Attorney General

RICHARD F. UPTON
Special Counsel
10 Centre St.
Councord, N.H. 03301
Counsel for Plaintiff,
The State of New Hampshire
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1973

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, Plaintiff
V.

THE STATE OF MAINE, Defendant

PLAINTIFF'S BRIEF IN OPPOSITION
TO MOTION TO INTERVENE

Plaintiff, The State of New Hampshire, opposes the Motion to
Intervene on the following grounds:

1. Such intervention, if permitted, would in effect con
stitute the prosecution of a suit against The State of New Hampshire
without its consent, and such a suit is barred under the doctrine of
sovereign immunity.

2. The petitioners have no private property interests in the
taking of fish and lobsters in the disputed area; their interest is no
greater than that of any member of the general public of New Hampshire.

3. Any interest which the petitioners may have is represented
by the plaintiff, The State of New Hampshire, and petitioners have not

shown just cause for intervention.
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INTRODUCTORY STATEMENT

The present action was commenced on June 6, 1973, invoking the
original jurisdiction of the Supreme Court. On October 9, 1973, the
Supreme Court granted leave to file the complaint. Subsequently, the
defendant, The State of Maine, filed an answer and general denial, join-
ing issue with the complaint. The case was assigned to a Special Master
for trial and report (414 U.S. 996).

On April 25, 1974, the Special Master conducted a pretrial
conference at Boston at which plans for the trial were discussed and
finalized, rules of procedure were settled, and recommendations were
made by the Special Master to counsel that the parties should endeavor
to reach a settlement. Negotiations were then entered into by counsel,
and on June 26, 1974, at a regular meeting of the Governor and Council
of New Hampshire, a proposed settlement agreement was publicly announced
as having been agreed to by the Attorneys Geuneral of each state. This
settlement agreement was approved by the Governor and Council of New
Hampshire and subsequently by the Governor and Council of Maine.

Many of the persons who are now petitiomners in the Motion to
Intervene, during the months of July, August and September, 1974, made
repeated requests to the Attormey General of New -Hampshire and to the
Governor of New Hampshire that they reconsider the proposed settlement
agreement. Pursuant to such requests for reconsideration, numerous

meetings were held, both by the Attorney General, his Deputy, and
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Special Counsel, and by the Governor of New Hampshire, with these persons,
at which they were given full opportunity to present evidence and argu-
ments as to why the proposed settlement agreement should be recoun-
sidered. As a result of all these various meetings and presentations,
it was determined that these petitiouners had failed to show just cause
for the plaintiff to request a reopening of the proposed settlement
agreement. Under date of September 9, 1974, present counsel for the
petitioners submitted a written offer of proof in support of the above
requests for recounsideration. After full consideration, on September
16, 1974, the New Hampshire Attorney General and Special Counsel and
the Governor of New Hampshire determined that no just cause existed for
further delay, and on September 23, 1974, the Motion for Entry of
Judgment by Consent of Plaintiff and Defendant, duly executed by the
Attorneys General of Maine and New Hampshire, was filed with the Special
Master. Subsequently, the pending petition for leave to intervene was
filed in this Court, and it was, on October 15, 1974, referred to the
Special Master.

During the numerous conferences held with petitioners, re-
ferred to in the preceding paragraph, one of the claims advanced was
td the effect that the boundary line proposed in the Motion for Entry
of Judgment by Consent would make it impossible for New Hampshire
fishermen to reach New Hampshire docks in Piscataqua Harbor without first
crossing the boundary line into Maine. These petitioners were invited

to show how this claim could possibly be true, but, at all these counferences,
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no substantiation was presented to support this claim. As a matter of
fact, the proposed boundary line as it leaves Piscataqua Harbor follows
the center of the channel of navigation. Thus, New Hampshire fishermen
and Maine fishermen have equal opportunity to enter the Harbor on their
respective sides of the proposed state line. An examination of the
official map filed with the Motion for Entry of Judgment by Cousent
shows that there is ample opportunity for New Hampshire fishermen to

enter the Harbor on the New Hampshire side of the proposed state line.

I. SUCH INTERVENTION, IF PERMITTED, WOULD IN EFFECT CON-
STITUTE THE PROSECUTION OF A SUIT AGAINST THE STATE OF NEW HAMPSHIRE
WITHOUT ITS CONSENT, AND SUCH A SUIT IS BARRED UNDER THE DOCTRINE OF
SOVEREIGN IMMUNITY.

A state may not be sued in its own courts by its own citizens
unless it conseunts to such action. This is the familiar doctrine of

sovereign immunity. Rothrock v. Loon Island, 96 N.H. 421.

The federal courts have uniformly applied the same rule in

cases coming before them. See Principality of Monaco v. Mississippi,

292 U.S. 313; Hans v. Louisiana, 134 U.S. 1; Duhne v. New Jersey, 251

U.S. 311. The last-mentiomed case is particularly significant since it
involved an effort to invoke the origimal jurisdiction of the Supreme

Court.
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The petition for leave to intervene is definitely an effort to
institute litigation against The State of New Hampshire. The petitioners
seek to have set aside the Motion for Entry of Judgment by Counsent which
has been duly executed on behalf of The State of New Hampshire by its
Attorney General. The petitioners seek to advocate a position in this
case contrary to that taken by the Attorney Gemeral on behalf of The
State of New Hampshire. The petition to intervene involves public
property rights in the waters and bed of the ocean within the 3-mile
limit which belong to The State of New Hampshire (43 U.S.C. s. 1311).

As stated in 81 C.J.S. 1320 (States, section 216(c):
YA suit, involving property in which the

state has an undoubted right or interest, aund

in which no effective decree can be rendered

without binding the state itself, is a suit

against the state and cannot be maintained
without its consent."

See also Christian v. Atlantic & No. Car. R.Co., 133 U.S. 233.

It is well settled that the question whether a particular suit
is one against a state is not to be determined solely by reference to the
line-up of the parties of record. Whether a particular action is against
the state is to be determined by the essential nature and effect of the
proceeding. Judged in this light, the claims advanced by the petitioners
are clearly contrary to the position taken by The State of New Hampshire
by its Attorney General. The relief sought by the petitiomers will
inevitably be contrary to the relief proposed by the Attorney General

on behalf of the State in the Motion for Entry of Judgment by Consent,
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which he has found to be in the public interest. In the case of

St. Regis Paper Co. v. Water Resources Board, 92 N.H. 164 at 168, in
a somewhat analogous situation, the New Hampshire Supreme Court said:

"It is said in Blanchard v. Railroad, 86 N.H.
263, 265: ‘'When the state, by those having its auth-
ority, takes either a positive or neutral position
in respect to the public interest, it determines
what the claim of public interest is.' 1In the case
here the Attorney-General has taken a position of
neutrality in behalf of the State, and this determ-
ination of his duty, exercised in good faith is
not subject to judicial appeal or review at the demand
of individuals. Since the State cannot be sued dir-
ectly or indirectly without its counsent (Western
Union &c. Co, v. State, 64 N,H, 265, 271; Bow v.
Plummer, 79 N.H. 23, 24; Couway v. Board, 89 N.H.
346, 348), and since it has here given no comnsent,
except to permit suit against the Water Resources
Board as its agency, the plaintiff's right to have
the Attorney-General joined as a party must be denied."

II. THE PETITIONERS HAVE NO PRIVATE PROPERTY INTERESTS IN
THE TAKING OF FISH AND LOBSTERS IN THE DISPUTED AREA: THEIR INTEREST IS
NO GREATER THAN THAT OF ANY MEMBER OF THE GENERAL PUBLIC OF NEW HAMPSHIRE.
By chapter 29, Title 43, United States Code, '"Submerged Lands",’/
the Congress vested title in the seacoast states to their offshore sub-
merged lands within the 3-mile limit and to the "natural resocurces"

within such lands and waters. (43 U.S.Code, Section 1311) Section

1301(e) defines "natural resources' to include '"fish and lobsters".
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The complaint and answer establish that, in this case, the
area in dispute between the two states is entirely within the 3-mile
belt of territorial waters, giving effect to the usual rule that
offshore islands are entitled to their own separate 3-mile belt of
territorial waters.

Under New Hampshire law, the taking of fish in public waters
(subject to state licensing requirements), is a public or common
right, not a private right. Under New Hampshire law, fish in public
waters belong to the public generally, and no person has any private
property interest in the same until lawfully reduged to possession,

State v, Roberts, 59 N.H. 484, Or, as stated in State v. Dow, 78 N.H.

286, "* * * the individual has no vested right in fish and wild game

not reduced to possession."

In Percy Summer Club v. Astle (1908) 163 Fed 1, the First

Circuit Court of Appeals, after a long review of New Hampshire decisions
held that fishing in public waters in New Hampshire is free to the gen-
eral public and that a private club owning all the land on the shore of
public waters had no exclusive, private rights of fishing therein.

In the case of St. Regis Paper Co. v. Water Resources Board,

92 N.H. 164 at 170, the New Hampshire Supreme Court, in dealing with
public rights in public waters, made the following declaration as to

New Hampshire law:
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"Since the public right is not a private
one, it follows that individual members of the
public entitled to enjoy the right enjoy the
right in a personal capacity only derivatively.
Their rights are not property rights and are
not vested. Strictly, the rights are more
properly to be termed privileges, which may
be taken away, altered or qualified."

The case of Whitcher v. State, 87 N.H. 405, cited by the

petitioners is not contrary to this position, because fishing in public
waters is referred to at page 407 of the opinion as a "public right".
Since the taking of fish and lobsters in public waters is not a private
property right, but rather is a common privilege which the petitiomers,
if properly licensed, enjoy only as members of the general public,
the petitioners are not entitled in this case to take a position con-
trary to that officially taken by The State of New Hampshire in this
litigation. The State is gntitled to represent all members of the
public where only public rights and privileges are involved, as here.
Those petitioners who are legislators stand in no stronger
position either. They base their claim to intervene on the allegation
that the legislature of New Hampshire is the only body which may approve
the proposed settlement on behalf of the State. The stipulation of the
respecti&e Attorneys Genéral for entry of a consent decree in this
action is treated by them as if it were an interstate compact, re-
quiring the approval not only of the New Hampshire legislature but

also of the United States Congress.
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It 1s our position that this claim advanced on behalf of the
petitioning legislators entirely misconceives the situation here pres-
eated and is unfounded as a matter of law. These petitioners should
not be permitted to interveme if it appears on the face of their
petition that their claims are not well founded in law. The position
of the New Hampshire legislators fails to disiinguish between settle-
ment of a boundary by legislative proceedings (i.e., the iunterstate
compact process) and by judicial action (i.e., the original juris-
diction of the Supreme Court).

The two states did attempt to settle this boundary dis-
pute by the legislative process, by the creatiom of boundary com-
missions containing representatives of each state. The plan was that
the two sets of commissioners would make an interstate compact if
possible, settling the boundary, which would then be submitted to
the Congress for ratification under the compact clause, after having
first been approved by the legislatures of each state. See ch. 429,
N. H. Session Laws of 1971 and ch. 131, Maine Session Laws of 1971.
However, after protracted negotiations, the boundary commissioners were
unable to agree and there seemed no prospect that there would be an
agreement. The "fishing politics'" of each state made it extremely
difficult for either side to compromise.

Then thgre.were the border incidents resulting in arrests
and threats of retaliation, and this situation led the Attorney General

of New Hampshire to institute the present action in the United States
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Supreme Court, believing that the interstate compact process had broken
down and failed and that it was now time to seek judicial relief. The
Supreme Court granted leave to file this action, in effect holdiung that

a justiciable controversy existed. (See order of Oct. 9, 1973 in 38 L.ZEd.
(2) 4%)

At the pretrial conference conducted by the Special Master
in Boston in April of this year, it was strongly recommended to counsel
that efforts to effect a compromise be redoubled. Wehwere able to come
to an agreement because the respective Attormeys Gemeral and their acsisi-
ants and Special Counsel were perhaps more objective and less politically
motivated and were trying to see the case as lawyers would see it, based
ou the streungths and weaknesses of the evidence and the probable law
which would be applied.

Every court which has jurisdiction has the undoubted power to
promote a settlement and approve it and make it a decree. This is an
inherent power of every judicial body, if it be granted that there is
jurisdiction over the subject matter and the parties. Otherwise, the
parties would be forced into an adversary position when the respective
Attorneys General of the two states thought that a settlement of their
pre-existing differences was reasonable and in the public interest.

The case of Florida v. Georgia, 58 U.S. 478, seems to imply

that the two states could come to an understanding in a boundary case

before the United States Supreme Court without legislative or Congressicnal
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consent, because there it is held that the Attorney General of the
United States has a right to intervene to represent the federal
interest in such a case.

Parenthetically, in the present case, the parties have
notified the Department of Justice and have sent it a copy of the
motion for consent decree. The certificate of notice to the Depart-
ment of Justice has been filed for the record.

It is difficult to believe that an agreement for settlement
between the respective Attorneys General in a case over which the
Supreme Court has jurisdiction 1is an interstate compact requiring
the approval of the state legislatures and the Congress, for, so to
hold, would seem to be a derogation of the inherent power of the
Supreme Court as a judiciai body and to involve the state legislatures
and the Congress in a judicial matter, outside their allotted spheres.

See Rhode Island v. Massachusetts, 12 Peters 657.

It is the policy of the law to favor the settlement of liti-
gation and to give sanction and legal effect to such settlements where
they are found to be reasonable and appropriate. The Supreme Court
has this power, as well as any other Court. Otherwise, it would be
deprived of one of the most useful parts of the judicial power.

The motion for entry of the comnsent decree has been stipulated
to, by the Attormeys General of each state. As to the undoubted power

of the Attorney General of a state to take such action, see annotation:
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"Power of attorney general to settle and compromise or dismiss nuit or

proceeding' 81 ALR 124. See also State v. Swift, 101 N.H. 340, and

Utah v, United States, 394 U.S. 89 and 94, 95. Here, the further

precaution was taken to obtain approval of the settlement by the
governor and executive council of each state who head “he executive
branch and may speak for all state departments and agencies.

The proposed marine boundary is not something 'pulled out
of thin air"” and unsupported by law or evidence. If the Special
Master should decide to hold a hearing on the motion for entry of
consent judgment, we are prepared to show, if desired by the Court,
that the proposed boundary line set forth in the motion is not an
arbitrary line, but rather is a line supported by applicable prin-
ciples of law and substantial evidence.

For example, the selection of the middle of the navigable
channel as the proposed boundary at the respective harbor mouths

follows New Jersey v. Delaware, 291 U. S, 361, which involved a

situation much similar. The selection of a straight line as the
boundary connecting the two channel termination points is consistent
with the "special circumstances" exception to Article 12 of the
Convention on the Territorial Sea and Contiguous Zome. (15 U.S.
Treaties, 1608 (1958)), and the location offshore of the Isles of
Shoals which were divided between the two states in their colonial

grants or charters.
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III., ANY INTEREST WHICH THE PETITIONERS MAY HAVE IS REP-
RESENTED BY THE PLAINTIFF, THE STATE OF NEW HAMPSHIRE, AND PETITIONERS
HAVE NOT SHOWN JUST CAUSE FOR INTERVENTION.

The petitioners have cited only one case involving the
original jurisdiction of the Supreme Court in which individual citizens

were permitted to intervene in a boundary case, Oklahoma v. Texas,

253 U. S, 465, 470; 254 U. S. 609. That case is clearly distinguishable
in that the individuals involved were property owners whose property
had been seized by a United States Receiver appointed by the Supreme
Court to hold éuch property pending the decision of the boundary dis-
pute. Such individuals were permitted to intervene, it seems, solely
to protect their property interests before the Receiver, and it does
not appear that such intervention was opposed by either state.

In at least three cases involving the original jurisdiction
of the Supreme Court, individual citizens and corporations have
been denied permission to intervene in an action between states.

In the case of Kentucky v. Indiana, 281 U. S, 163 at 173-175,

intervention was denied, the Court saying:

"A state suing, or sued, in this court, by
virtue of the original jurisdiction over contro-
versies between states, must be deemed to represeunt
all its citizens. The appropriate appearance here
of a state by its proper officers, either as complain-
ant or defendant, is conclusive upon this point.
Citizens, voters and taxpayers, merely as such, of
either state, without a showing of any further and
proper interest, have no separate individual right
to contest in such a suit the position taken by the
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state 1tself. Otherwise, all the citizens of both
states, as one citizen, voter and taxpayer has as
much right as another in this respect, would be en-
titled to be heard. * * *

"In the present instance, there is no showing
that the individual defendants have any interest what-
ever with respect to the contract and its performaunce
other than that of the citizens and taxpayers, generally,
of Indiana, an interest which that state in this suit
fully represents.”

Similarly, in the case of New Jersey v. New York, 345 U. S,

369, the Court denied the City of Philadelphia permission to intervene,
saying:

"The 'parens patriae' doctrine however, has
aspects which go beyond mere restatement of the
Eleventh Amendment; it is a recognition of the
principle that the state, when a party to a suit
involving a matter of sovereign interest, 'must be
deemed to represent all its citizems.' Kentucky v.
Indiana, 281 US 163, 173, 174, 74 L ed 784, 797, 50
S Ct 275 (1930). The principle is a necessary recog-
nition of sovereign dignity, as well as a working
rule for good judicial administration. Otherwise,

a state might be judicially impeached on matters of
policy by its own subjects, and there wculd be no-
practical limitation on the number of citizens, as
such, who would be entitled to be made parties. * * *

"Our original jurisdiction should not be thus
expanded to the dimensions of ordinary class actionms.
An intervenor whose state is already a party should
have the burden of showing some compelling interest
in his own right, apart from his interest in a class
with all other citizens and creatures of the state,
which interest is not properly represented by the state.
See Keuntucky v. Indiana (US) supra. Philadelphia has
not met that burden and, therefore, even if her inter-
vention would not amount to a suit against a state within
the proscription of the Eleventh Amendment (and we do not
intend to give any basis for implying that it i-es}
leave to intervene must be denied."
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In Utah v. U. S., 394 U, S. 89, this Court denied a petition

to intervene filed by a corporate landowner, holding:

"While we can perceive no compelling reason
requiring the presence of Morton in this lawsuit,
there are substantial reasons for denying inter-
vention. If Morton is admitted, fairness would re-
quire the admission of any of the other 120 private
landowners who wish to quiet their title to portions
of the relicted lands, greatly increasing the com-
plexity of this litigation. Moreover, if any private
landlord who is a citizen of Utah should seek to in-
tervene, we would be required to decide the difficult
constitutional question as to whether this Court may
retain its original jurisdiction over an action in
which complete diversity of citizenship no longer exists
between the contesting parties."

The plaintiff has previously given painstaking consideration
to the claims a&vanced by the petitioners that they have new evidence
or new law which would warraant reconsideration by the plaintiff of its
position in this case. As before related, numerous sessions have
been held with a large number of the petitioners and their counsel,
and every opportunity has been given them to show cause why the proposed
consent decree should not be favored by the plaintiff. It is the
cousidered judgment of the Attorney General of New Hampshire, sup-
ported by the Governor of New Hampshire, that these petitiomers
have failed to sustain their claims and that the public interest

requires that the plaintiff continue to adhere to the proposed consent
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decree. We believe that no element of public interest or justice
would be served by permitting these petitioners to intervene,
Respectfully submitted,
The State of New Hampshire
Warren Rudman
Attorney General
David Souter

Deputy Attorney General -

By /s/ Richard F. Upton

Special Counsel
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"MR. CHIELF JUS?ICE'BURGER: We will hsar arguments
f£irst this mprning in No. 64 Original, State of New Haﬁpshire_
-agdins; iﬁe'St;te of Mains. |

‘Mr. ‘Bradley, you may proceed whenever you are ready.

ORAL;ARCUEENT OF EDWARD F. BRADLEY, JR.;
ON BEHALF OF DEFENDANT

'MR:}BRAﬁLEY;z'Mr; Chief Justice, and may it pléase.
»thé Co;ft: ~This ié a dispute betwaen tha States of xéipe and
' ﬁégluémésaire over the location of their lateral m;rine
boundary ih thélﬁiscataqud River and Gospdrt Harbor and the
iﬁterﬁehin& ﬁ&riﬁéf&iea.

“Thé 16951 issﬁa'in this cass is the proper interpreta-
ﬁion of the 1740 boundafy decraa of thevKing of England wkich
describosg ﬁha boundary in these arcas. Maine's ofig19a1
iuterprotatioh of tha decree was an axtendad thalwag liﬁe in

0

Piucatudua licrbor and Gosport lHarbor iantarsecting in the

intuxvening-marlna arvayg. . .
New Hlampghire's origlnal ling is a "lights on range"”
lipe counecting For£ Poiné to Whaleback Light. It was Malue's
énforcemant'gfﬁitaliopstor raegulations in tha intu:yan;ng
héxinc areu batwcaﬁ th&s§~tzo linse which led tq reguigfory
confli;ﬁ And an #ttampt to resolve the bounda?y throu;h'éoundary

~commissions. - This attempt failed. Subsequ&nt enforce&ant‘

action led to conflict betwaan enforcemant officers of both

v
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2States;ah§ gni;xécugive,mogatorium on enforcament to permit 
New Hgmpshiroléo file a complaint in this casa. |

 Naw Héﬁpshire'filed that complaint on Juns 6, 1973,
~and a Master, Justice Thonaa Clark, was appointed on Novarber 5
: 1973. Soon aftex his appo‘ntmunt Justice Clark met with
counsel for Maine and New Hampshirs tc urya the States to
ssttle thi;_disputp anq to avoid lony and disruptive litigatiorn
with great expenﬁe'tu thu'peopla of both Stataﬁ.

Counsel acceptcd this ruCUAMpnduclon and mat to revi
principlcs of law which would datarmlua the luCaLlun of tha
boundary and the éroper.interpret;tion~of ths dascription in
ihé 1740 dacrss. Thay weare able to rgach agré&mantion tyis
and tlwny ﬁiled A jolut motion for consent decree on Septumbux ¥
1§75. én Fubrﬁsxy 27, 1975, the st;pulagﬁd racoxd iq support
orf ﬁﬁét'ﬁoing mo£10n for ccasent was subnittsd to the Spa§ial
ﬁ@£t$: a&d the 0use Was finxlly subnitted without. oril arguceni
v Macch 17, 1975. |

Aftexr r&viauind tow stilpulatsd record arkd thie consau
decraa submitted by the ‘States, the Syecigl Mastor decldad tha
h&'hud.tp.reject ths consunt dscres bocauss ha ;%ligveﬂ thiat
the cou;ﬁ w&sbwithout Juriediction to &ntur and alao bcCad;L h
félt ﬁhéﬁgeographic middl@';atbgp than.t@alweg was the proper
interpretation o: the word 'middle“ in ths boundary dégc;;ptio

The Statz of Maina has takun exceptions to both thes

determinations. But hefore discussing cur excepticns, I would
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PO

- like to describe to the Court the substantlal pre)udice which tha

Special Mastar 8 rejection of thu consernt decree,-adoption of

“. the geogr;phicvmiddle lins, and aleo his failure to_hear full

'érgumentation qnfthe igsues below has caused to the interests.of

4

1_-tha Stata of Mainu.

Fi:at, of course, we have lost to the State .of Rew

Bampshire by the Master 8 descriptlon of the new lins 636 acres

of land in the intervening marina area, land which is- in diapute.

betwuen New Hampshire and haina fishermen and presants a . great

) emotional isaue in both Stntaa.

" QUESTION: What's that? About one square nila?

'HR. BRADLEY : Yﬁur Honor, tha way I visualizes it is
that it's about two and a balf thras gha area botwean the
Capitol &Qd ths Linéoln Mamorial.

QUESTION: Thera are sbout 640 acras in a square m;le.

ER. BRADLEY: OK if tnat's what it.i=. tihaﬁ's my
leual rﬁgacgngc. |

but wé don't £gal'that Lhat 035 acres --

QUESTION 'l'n'iab ared 1s off the cuautline?

ém. Bm{npl-:zx 'Yéu, sir.

. QUESTION: - Or do you irclude in thet anything in ths

. - harbor? _

'.MR. BRADLEY: . No, wa have mads no calculation of the

. arsa that we may have lost in thae harbor.

: _55 mach )ectiqn as we havs to the lost 636 acrass,

5 104a 1,
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'hwe feel?that-wa have baeﬁ much more greatly prejudiced by the

¢];~Master 8 adoption of an equidistant boundary in the Piscataqua

”y'River.. Tha Mastar, at pagea 43 of his- report, 1ndicated that

”7}it wouldn't be necessary for purposes of this disputa to’ delimxt

r;fathat boundary.,but because ve are goxng to hava to live with

'a”it, wa have askud State Department Offiue of the Gaographer

 .§0 do a rough app;oxiqation of what an equidistant lfﬁ? ﬁould lcok
 like. ‘Andtthey gavé dona it cn a map that xefers al;é%to the
thalweg, whiéh wae distxibuted just prior to the argumsnt.

1As'§ou can ses, it's an exitromely irregular lire
whiqh wouid.bé véry, very difficult to mark on ths watsr anq
vould giva iisé to great pppprtnuitias for ths kinds of
.jurisdicgioual and regulatofy coafiict which gava rise to thu
. dispute in this ?asa.

QUESTION: You hév; ;ubmittﬁd this mupf

'ER.'BRADLEY: Ysgr llonor, 1t's really demonstrative.
It's not{evidapca. It wouldu‘t be the lino that you wouldi
‘Ldopt in g“dscreg or &nything like that.

: dUESTION: You wﬁuldn't vugyast the tualweg 1o golnyg

to be a straight linse lik; that, do youz

- MR, $RADL$Y: Yoﬁr_ncﬁor, it was in ths consent decreq.
-7 It was mavked by & range liras --
| QUESTION: You wouldn't recally sugéest that's the way
f~it is, would yoﬁ? “ .

. MR. BRADLEY: It's pretty near that, your Honor.
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QUESTION. A straight line? A thalwe-g? Tha deepest
channel 1n a river, a line like that? .

MR BRADLEY: 1In this river the chénnal -

QUES'I‘ION: *hat's incredible.

MR. BRADﬁEYx. It may be incredible, sir, but ~-

QUESTION: '1"11-8 ‘lina you agreed upon, is tha?t itz

MR. DRADLEY: Yes, sir. Aad it was bauszd upon the --

QUﬁSTION: It's not a thalweg; though. That's where
-~ you agrée it iﬁ‘."

MR. ﬁRADLEY: Y&ur Hlonor, it's tha main ship cha.nm.sl.
It's t.he cham'ml that: shiips ac.tual]_y -

QUL:S'I‘ION: M&jbﬁ iL 8 ml.mamud dmlwsg, but in any
w-ﬁt on thia map the Bﬂuight line is the line upon which ths
aoxaum.a*xt w z;a ::;mchad.

MR. BR'ADLEYx' }Yas, gir,

fZQUE?TIbN: ﬁﬁf I ank a quostion whils I have ycu
interrapted? : | |
| | MR. BIALLEY: Ye.s s Tour Iionor.‘

QUSQTIQQ: I3 ﬁhara any quastica in tle casae? ;
nétice New Hampshire isn't quita as happy with that ?greamunt
'now a8 pe:haps it wag at tha tlme it was mads. But tha.Now.
Hahpehire lngislatuta naver 3.d a‘ree-with thatAagraahent, dia
‘it? A v : . .
MR/ BRADLE!: No, your lionor.

QUESTION:'TIB there any quostion of the validity of

T

1063,
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fthe exec;tiygﬁ-éiqf'uew Haméshira ~~ maybe I should ask your

"'-::'tlidveréar}.".ﬁh;ther'-it’s‘-a‘quostion of state law.

| May thare b@ an agreemnt of this kind uithout approval

':of the legislature of New Rampshire? »

MR. BRADL"Y Your uonor, tha position of tha State

| .',_Aof Maine is that this is not an agzeamar it's mersly a

-iAsuggasteq Jud.xcial resolut-_i.on which the Special Master h“s the

_po*«'c" to entuar as a proper exercisa of tl.e orig.Lna.L Jurlsdic,tion.
_ QQgSTION: I know, but it d:apamds, ‘doasg 1‘; not, upon

ths con:?.ents o bo..h i.lm Ctutf | |

H‘I. BPADLEY: Your Hopor, it's not a consent to which
'both Stataece wara bouud as we have se.n by tho az:.tions .zmd'
_bghavior .of tha State cf }\ieQ ix&mpuhire in thiis case tﬁday,

-zmd nai“cﬁ*.g:'Stutx: hasg fuit boamd' to 5:;501'0& it on dhwir ’
Civlzens oc thu civizens uf'-f‘ wi Stetes., It ha::‘x n,u' ;hit;.i‘ing
effgce uaiil ST waa adopted by the courlt end enturasd.

‘.-r. s xsa . iy our JIoemzonua Lo ony of \z:.; bu\ Dyure s LA
tns dpoecial 'ri.. 4T Lee wade .

QUaTION: Do we have bufora us tha case of an
c.;lliaxzcz, ulznte&«ier you call it, coaasaat, or what, jolatly
s'm.itmd by ths two Statss?. Lo we have that gtill?

| HR. I}RADLEY : . It ig ¢ lina which the Yew Hampshlre
lagislature aqes .not wag:aa' Qifth and nevﬁ::fr agrch with .f.t.
_Ncitha:: State éoﬁld c.grée ﬁith it through the political

- Process.. The counawsl for bc . States, through the rttorney







Generals' offices,made a determination that this was the

appropriatas intarbr'qtatioh '.through lagal principles of ¢he

decree and suggested it to thp Special Master. <Thay have not

indicated that they éoﬁ't'agre& with it. They have just found

" the answers == the Mastor 8 reasons for rejescting it unanswarabhe.

I don't take it. that that mzans they rejected it. Tiaey ‘are
just finding t;at if he is corract, that they would assert a
diffaront.liﬁe i@ this case. That is, if he is cozrecg About
rejecting thalwo§ and the lack of jurisdiétion of th; coﬁrt,
that thay would have.applied tho principlea'diffagently to
_ obtain a diffarent line. -But it mida ﬁo ééptamaut about
whmthur they rejoct ~- | |

QUEGTICN: Ta tha slip ctisnnel you rofsciud tq an
Artific;ai clhiannal thaet has besn drsdywsd out?

NR; BREDLEY: I really doa't kaow ths answer, your
Honor. I.beiiév; ihatvit's -

| - QUﬁstOHQ Is it marked by buoyn;
 ,MR"BR£DLEY~ It;s muckad by buoy in Gogport haxﬁor.

IL s marked by Lha ranys linas in Pigcatuqua Rlverc wid.ch &re
lightﬂ connucting so that marinars can dotuerming whsthar
" they are on the main channel as they coia into the rivar.

QUESTION: Is there sny authority from this Courc

28 to whether a brcpesad copsent descres needs the ratification

.0f the legislative branchas of the two Statss?

MR. BRADLEY: Yes, your Hotocr, I baliave thzt thers
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- is. I' feel'.,'that "the case of Virginia v. Tennesses determined

t.hat not nll compacts and ngreamenta requ.x.re legislativa
- approval and that only uhen tha parties hava dono evarything

’?ﬂ;they can to bind themselvas to an agresmant that legislative

apprOle is rcquired

- QUESTION‘ .-Now,' tha’“'s congressional approval. Is
that lcgislative ~- I wag thiuking in terms of what sort of

: a.uthc:.izatiqn do ccurmel reproaanung two Statss in an original
action l.n tﬁgs Court .nésd in ordsr to consant?

MR. BRADLEY: I thirk Hew Mampshice's answar t(.; that
in its motion to .nuppbrt.tlw 'jurisdiction of a Special Mastar
to en£ar tha éonsuﬁt aucrae'whiph was filed with the Spoclal
b’.zx:at:.;r, and I. hcxlexﬁtly don't h'é;;'o it ixi my 1mind, tha priz‘..":iple.s.g
bu‘_ th 2y have a.:-z;'.fo:ud ‘ch;'.;t with respect to thalirx authé;lty
m.d duturxuixxw' ut let tixw that tholdr Mtrornay «"f:mrsr;l did
hav’:. u‘x..w..xty te e*‘" sx it |

.(u.{‘"u ¥: nlat 3£ both of the Statens, 1 ths o
Stabus wutasis inﬁo’the Qgrenmant whichi you Lave enisced ince
'And Lhw; m&w;&*ﬁb’djsmfﬁu‘th¢ cxigyinel anctlon by stipuiation oxf
beth pm. ‘.:t..:o, ‘than thoare would ba no oru)u-x a) aotion lele,

: fwculd tb?;.‘e?
| :gﬁ. BRADLEY: That's right, ycuf Honoz.
_QUESTIGH: .w.ou?gd ine tarms of that agre:azmnf;, than ,.
4 entaréd iq;g batwaen'thé”tuo States,érasent;prob}gmn of‘

:enforcaability if citizens of onz State or the othar alectad
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_not to comply with it?

| S
.

. MR. BRADLEY: ' Yas, your Honor. I believe --

QUESTION: That's why you want this Court's action,

I take i,t. ,

.;, . -

ABRADLEY° _Yas, your Honor. 7here is no question
that if agreamont was reached outside the context of your

exarcise of-regional jurisdiction, that wa would hava'tg £ind

congressional approval undar Artzcle I, Saction 10, ;5 the

compact claune.z

The point that I started to make with Mr. Justice
Bshnquist was that the only tims that is reyuired once tha ;‘
orlginal juriadirtien has been exercisad , iu apver raquirad once
tim original jurlsdictiou has beun aierciced, bscauns nothing
ths pa.rties do in tha context of ths ox.arcx.sa.bi.m}s tham until

tha Court has exerclued . its judiciel powsr.

In the case that I citsd, Virqinia v. Teunaunaec,

1§48 'U.s. 503, the Gtates of Virginia and Tennsssse entersd into

praliminary beundary egresmeat prior to eﬁtocing into binding

boundary agream@nt, and tha Court nuturally held thal all
ccmpncts and agraomonts don L raquire congressional approval
and it's only whan tho Statbs do somsthiing tnat actually bindy
tnemsalves indepandant of the judiciary, I bulicve, ox outsida
the conte“t of oxig*nal jurzsdiction, that the approvul of |

Congress is requ*;ed. and that is ccnsistant with- Lhe reasons

taat congressional approval is rs&juirod in the first place,

B PO S UV .Y SO






o which was to protect the United States' intarest against

- compacta and agreemsnts by thae States which would affoct

Federal iptgrestg. It has baen hald a long time in this Court
that thq_exa;cisa of judiciql powar is a satisfactory subatituba
: fér congrdasiohﬁi;approval whan original~jurisdiction is
exerciséd. And Qe guliavq that the Court has jurisdiction to
enter tha decree in.thin,éase.

- QUESTION: Wbat action, if any, has either of the
lsqialaturas taken on this?

MR BRADLEY The State of Maine legiglature has
t;kan no action._ he State of Ksw Hawpshire, both Housas, as
I understahd}fhave paased concurrant resolutions rejecting the
docras, but !ms not passed a.ny'luw wisich iq binding on tham.
Ahnd th&t‘e tha mattar of thoir Stats law which I —-

QULJTIOV- But }our logislatura Las aoéa notling.

! 'l MR. BREDLEY: Our leyislature hus donu no;)ning.
| QUESTION: Mr. ﬁradluy,'if the Spacial Haata:‘had
_accupted £h6 conssnt dacxa;, .would tho location of tha line
hava bqufaclf-tﬁiﬁant? Would tlie dacraze itselﬁ havea
'Ldantifiéd.;ha precise-loﬁation of the --
| 1; 'MRJ BRADLEY: Yes, your Haonor, tha ducres doss
which is tLa locution of th. tuzlweg and the determination of

the thalueg and the straight line po*tion of tha boundary

- - by latitudea and lcngitudes.

'QUESTION: And the .ttorney Gensral of MNaw Ha;pshire
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;.than agreed at onu time to the location of the line.

n | MR. BRADLEY. Yes, your Honor, in filing that motion
) for joint judgment, he indicated that he not only agreed with
- it, but it was the appropriate application of law and fact
fand it was in’ the baat 1ntarast of the Stata of New Hampshire
. at that time;J;it ' ;

QUESTION: General, could you tsll me what legal .
4pr1ncip1a will support this straight llne in tha narbor?
| B MR. BRADLEY: The principle vhich supports it is | ;
the principlo of main channel or thalweg.

QUESTION: You don t redlly suggest that on the
ground that's where you would find the thalweg. . You haven't
zoven attempted to say where the thalweyg 1s, have you? You
| have juat agreed that's where it is.

. MR; BRADLEY Your Honor, ve have agfoed)to it, out
'wo have agread to it by raference to charts which indicabe |
" the dopths of the water and ths, what we —-- I underatand -
| ' | QUESTION: ' And it turns out to be a ntraight line like
that? | | o "

MR, BRADLEY: It turns out to be a relatively
straight -

‘ . . QUESTION: That's the coursg that mariners sail, I
axgect.:;t”v
'nR.ABRADLEY: 'Yes, your Honor, it's definitely the

coursa that mariners sail.
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QUESTION: “hat would bs it.
HR. BRADLEY: I have to 2dmit that T honcatly don‘t
know thdt it ‘s exactly the dbspost part -- o
B QULSTION: Thalwag dogan't mean wlierg mariners
sail,'doeé'it} Tﬁalweg wsang fha deupéai part of the Chapnel.
"MR. BRADLEY: The main part cf the channeal. .
QdESTIOﬁ: Mariners sail what‘s safe to sail and
if a straighﬁ liﬁe is more coanvanient, they szil a straight
line. o
MR. BRADLEY: %he indication that this is the
safest place to sail and ti_xarafore ﬁxa daeapaest is the largest
Qeseels that coms into ths Area'stay right on that range lins
éil tho.timo.they_nro.cd&ing in. They dohit deviate from it.
As a mat£§r dé fact, in t#ikiﬁg to pillots we have had
iﬁdica£ibns that there is very 1ittl |
QUESTION: They don't need to deviate from it. It's
deep enocugh for .th'evdeepesit ships -- for the largest ships.
| QR. QRADLEY: In that placa. i
:QUESTION:. on thdt linas.
MR. BRADLEY: Yes, your Honor.

. QUESTlon- 'Supposa'wn‘vare'to conclude;thaﬁ the
two parties ware mistaken in their agreawent that this was
indeed the thalweg.

';ffMR. BRADLEY: Yes, your Honor.

QUESTION: Tha fact that you consented to it wouldn't:

113a ;
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ffpfr ?udé uu fruursaying -~ | S
‘ MR. BRADLBY: Lo, your lionor. If you dacided —-=
| QUESTION:r.That this waz not the rhalueg."
.MR. BRAbiEY: --Ehdt thalwqg was'the propurzbrinéiéle -
QUESTION: ‘Aad rhe consunt agreemant should ba
rejectad if what's to determine tha resolutlon of tha boundeary
dispute is the.éruwing‘of the thalveqg. |
MR. BRADLEY: X would agree that the consent dacros
rsuouiduué —éfrhut the Court would have the power and should
;i;uuybe rujectithe cdnsant decree, but they:-shouldn't aucupt;rhe
':,M;urur's line. ' What they ehould do is send us back for a full
.datarmination\ of the concept of thalweg and whare it actually
liea on ths ground. This 18 one of Lhe gruatnsu prejudicos‘
to our interast, wa foal that vea have had - becausa of the ‘ -

L

Hastar's deciaion without oral argument —

QULSTION: You aro going to get to arguing that he
'adoptad thc wrong principle? . |
mz amm:x'-' Yes, I an. |
‘fQU;STIQNz z”mQAA, wholly aside from the consant
f'éuéruaf: ' ' |
: "ﬁk.'BSADLEY° Yés,-yuur Honor.
QUESTION: From tha consant of eettlamont.
| u'lHR. BRADLEY: Right. I am arguing tha consent deocree
'-ao hard bocauae tho Master has indicated that if you have

; jurisdiction to onter it,that you should enter it and he hasn't
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felt it nsceésa:y to reconmand rejection of the thalveg lins
ﬂ;gbout -

: QUEaTIOH. On what basis wculd wa.hdva jurisdiction
.{:co enter it? . | |
~ HMR. BRADLEY: I think you have exercised your
origiﬁal'juriadiction.

QUESTION: -; know, but weculd we not have to agree
that this indeed is in law ths thalweg?

MR. gRADLEYz' You- would have jurisdiction, I boliovo,
ghathcr you agraed or not. You could still reject it as an
inapproprictc gpplication of law to fact withcut respect to
ycur jurisdiction. You could raject it certainly for other
reasocns than tha lack of jurisdiction.

-'QUES$ION1 Supposa that you concludad that the 1740 -
or somaching in;history 1ndicated that the chalwag was not che'
-»proper baaia. You. think.that the two States by.agreemont o
‘~f;cou1d adopt the thalwag? - o . : .‘;
" MR. BRADLEY: ,No; your Honor,.not in this --

QUESTION: b ¢:1 chatﬂhanothar reason that you might
have to_re;cct}thn conaenc decrees

}.HA: gn@bnsfg- Yes, it might ba a reason for rejecting
it. "The pé;ﬁ;fghac éo-afc_mékipc in this case is that every
:indicatioo in tho.boundary proceedings was that thalwa; was
umoant when tho tarm *middle" was used. The Special‘Maéter has

referted to acmc of the evidence wa refer to in our brief with
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reyard to the use of tha.channel in the Hsxrimack River a§d 
. also.with rqgard to desds reliud on by Masaa&husstts which
referred to'the chapnel cf Pi~~ataqua. -

Thare a2rs two ‘ndicatLOﬁs, though, thdt wora not
cited in tha brief ox ruferred to by the Special Haster which
we think are a strong indication that channasl wag »
meant when the term 'middle was used. ‘nhé first éf“fhese is
the Chartar of King Charles II to Rhode Island in 1u€4 which
was.issued just before tha, Charter issued to New Hampahiro

in 1679.' That Charter ig dsscribed in Rhods Islarpd’ v.’ Massachu;

satts at 37 U. S. 464, and in that Charter,King Charlos, tha
vperson who iasued it -- one of tha boundary determinations
that was in the lina title that the Boundary Commisnioners were
detarmining indicated that the definition of middle was
channal. Thus ‘vhen he was describing the locatlén of tha
boundary between Connacticut and Racde Island to the’ south, he
indlcated th&t it want to the mxddla or to the channel of a
river there commonly called ‘and known there by the nama of
:Pawqatuck; We think this is a contemporauoous indication ‘that
thalweg Qas in vogue apd'being used at the timo the decres wasg
ente:oé.._“ ';j~~ B | ' |
.Ihé Master has seized upon the use of the word “the
half" in New Hampshire's petition for appeal ag‘apparahgly the
gtropgést basisifor adopting geégraphic'middle. And ve fqﬂnd

a passage in Belknap, History of New Hampshire, which indicates
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,.how insignificant the usa ¢f "thse half" is in a description of ‘
that bound;fy. Thuﬁ. it is clear that the State of New
Hampshiré in authoriz#ng the appeal didn't use the word "tha
half." The anly tima it was used is by the Solicitor for the
State of New Haupshire who was someone who had been hired and
was in England and filing papers befors tha Ring's counsel
..iq the patition for appeal. And the passage in Balknap which
is very, very short I wéuld just like to read because it
describes thae relationship between the Solicitor in England
and Naw Hampshire's actual intention. And he says: “"They
oblige us to make bricks without straw. ﬂbova-all, why did
they not send a copy of their own appsal? For want of it, I
havs be;n forced to guess wha? that appeal was from loosa
passages in Mr, A;e's.le;tars.' So tpo Solicitor who used the
word ‘"tha half® had to guaess at what New Hampshire was doing.
lback in the colonies. Ha didn't havo any direct information-

. from 'New .Hampshire when he used ths word 'half;‘ wé_bglieve
this unda;cﬁtp tha’Mastar'}_etronq lines on the uué of the
vordzéhaif';to éatarmino geographic middla.

| - QUBéTION: Hr..Bradlay,.will you let'un havelthq
page cigatiqn?'*ﬂb night have troubla finding that.

| '>MR.'BRADLEY: C;;ﬁainly. That's page 251, Belknap's
Hiato;y of Naw Hampahire..

Finally, I would like to also nots on tha use of the

word "ths half® in ths petition for appeal was the second time






. that New ﬁmﬁpsk;ira hacvl used that word. The first tiua théy
used it, ﬁhﬁf used it with regard to navigational criteria

P
and Gt crita#ia baszd on ycomatric ccncebts such &g
éaographig4middla. 9hus, in the boundary prouceadings thay
- indicated ghqt_tha half of the Isles of Shoals was divided by
tha harbor or road ghich lay betwasen. HNow, this is a clear
referencs gé_nayiggtional use of tha arsa and it's consistent

with tha usa of thalwog or channel in the .other portion of the

northern boundary and not with tho Master's adopticon of a

gsomatric concept.to datermina the meaning of the word "middla."

I would l;ka to.reserve the rost of ny time. :

MR. CHIEF J?STiéE.BURGER: Very well.

Mr. UpLon. T . n

- om ARGUMENT OF RICHARD F. UPTON '

OoN- BEHJ}LF OF PLAINTIFF

MR. UPTON: Mr..Chiof Justice, and may it please thd
Court: In arguinglfor'Ncw Hampshire, I would liks first to
toﬁch on a sole excaption to the Master's report and then
ansvaxr the a;gumants'juét-mado by Mr..Bradley regarding the
qonaont decr;e. | |

. Now, the quaation of law presented by Naew Hampshire's

sole exception ig this: Was tha Master correct in. ruling that

1it was - proper for him to usa lcw-tida elavations, that- ia,

 : rocka protruding only at low tlde, in the Piscataqun Rivor

as points of reforonca fram which to calculate the geographic
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niddle of thé river. And we argus that this ru]ing was.
incorrsct, the uas of low~tida slevzticns.

QQESTION: You affirmativ&ly support ths rest of the
Mastsr's dacrse? |

MK. UPTOR: Yas, ydux Honor.

'QUESYION: Including his dscision that tha
geographic middle is tﬁe'right division in the river?

. MR, UPTUN: Your Honor, that is our position.

QUESTION: Although it wasn't.

MR. UPTON: But the geographic middle, wa believe he
is coriect:;n this rule. ~ They think he has located it
.imgropérly. |

| fQUESTION:"I undarstand ﬁhat,,but as a principle,
you think th; géographic middle is thae fight principls.
| MR. UPTON: We do. In my reply briquI have argued
the point aé strongly &s I know how with citations to the
procéadinéa‘of ths Boundary Commissioners in the appendix.
| 86 wa have énlytoha complaint with the Master's —

QUESTION: I§ it your poéition - what is yé&r
pouition? "Po you think that'datormination would preclude or
did-preélﬁde_tho two States from an agresmént?

o QR;~UPTONx. four Kdnoz, the agreemant was based op
an entifely di:ferent concept of law. ;CounSei vera dealing
then in fsr;§ of thalweg and trying to Qgree ;-

QUESTION: Having dec{dad that the geographic niddle

-
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ia the‘correct legal pr;nciple higtoriczlly in this gsitwation,
you think that thu States wara thon dic&n?itlad to ayrse |
othervisa? |

BR._UP‘IOH: I think thait now ww hav:'s tha Mastsi's
_findings on that; we never tried to agree on this point in ouf
agrearsnt. iwé,neve; covered this in our negoti&tions.

QUESTICN: I say that, since the b:;;;l:;. foxr ths
agreement falls out;'the agreaencnt falls out.

MR. UPTON: Y&s, your Hapor.

. QUESTION: .Whather or not your lsgislature approval
is required.
| | MR. UPTON: That's our éosition.

So we argue that he was incorrect in calculating
and locating the geographic middla of theiriver in using these
low-tide elevations, and in particu1§r a submerged rock off
'Whalébaqk Reef. This is the one thing wh:}.ch diotorts tl)e |
Asituation.so much bscause Whalecback Reaf is a tiuyvrock, one-
Athird of the way out int’o ‘thca river. It dozen't quullfy as

an island. It ocan't ba assimilataed to ths coast as an island

. uader any'ot.thoftestq_tﬁis Couxt has adoptcd in United Statss v.'
'Louisianq;:394 p.5; recently. It‘s a distortion of geography
. to §a§:€éagf§‘én:t ofithy;bagk of the fi&&r at lovw tide.

| QUESTION I am locking at the chart which is '—', )
appondaa-ﬁé yqﬁ¥.excaptiogsﬁnnd brief filed December 23fﬁ

2

Where is Whalaback Reagf found?
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MR. UP'J.:ON:‘ ‘No. 3 in black ink iy Wialaback Pesf,
fﬁc ﬁiguru“3, just to the lsft of the lins marked fClosinét
- line of harber."
| QUESTiON: I don‘t soa that -- the lina dessn't go
’from the#ei tﬁougﬁ. |

| .QR.'UPTON: No, but wa ware inforinad in tha fcotnotw

on pafes 42 aﬁd 43 in the Master's report, the bottom of paga
42. Tho way tho median line is calculatsd is to run arcs to
) ~the compagq to Qon;asg points. lie said, "The 91gnlficqnt-
points in;the Piﬁcataqua Harbor are those low-tide elavations
and low ﬁatar.lipos on either side of tha harbor that are
neareat each‘bther,? and he mentions Wh#leback Reef, there.
Hé.gives=thdt'as a point of referanca in'c#lculating the
median line. . We say that was earror.

QUESTION: - He doesn't uss. that itself as a headland
point.

| MR. UPTON: No, your Honor. He uses it as a point
of referehce in calculatiné'the mgdian 1lins of the river.
. QUBSTION: I uso._ And this chart shows, as I under-
: atand it, tho differenc. in the boundary line that would result
if you are corroct in this exception.
=;@3._U?TON: If I am corract, yes, your Honor.
As‘tha Court can se@ —- |

- QUESTION: What is the difference betweon points A

and B there?
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HMR. CPTON. 350 yards. It muakes a diftference
because it deflects the straight line boundary all the way
fromtéherg up to the Isles of Shoals, a distance 0f six miles.
The geilection~of that line at that point, 250 yards, makes
ghdiffere;ce of 300 acres to New Hampshire over the whole
'a:ga‘ ‘

QUESTION: Would ﬁhé lines be parallel?

- MR. UD'I'ON: fhey are not; they converge, your
ugnor, av one point ét’the Isles of sShoals. It's a long
V-shaped gore. _

- 4QU."'..STION: I see.

' QUESTION: Mr. Upton, since you are intexrupted, I
am kind of new at this kiqd of litigation. ‘What is "the
standard‘of}review that we should apply in deciding how gross
the error.of the Master must be pefore we take another look
-at it?
" MR, UPTON: As I view it, the Master's report is
entigled to a strong presumption of correctness,

B QUESTION: - So it's not enough for you merely to
. persgadg‘us.gﬁgt;he might have done a bétter-job.

';.MR.NUéTON: -If he- committed an error of law, of
poursé, questiohs:ofilaw may always be corrected in this Court.

QUESTION: I didn't understand you to contend that '

it would never in any situation be appropriate to use these

low-water projections, whatever they are called. You are just
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ﬂ.gaying'in this pérticularicase they are inappropriate.

: M35 UP1ON: I-say, your Monor, that it's centrary
to any of the;é¥ecedénts in international law that I have
been ablé to fing. I;'s contrary to the the precedents in
.;@n;e:nationql iqw that I'have been able to £fing, it's_coptrary
to tne:hqldings of all the writers in this field thut wa héve

cited on pages 7 to 9 in our brief, ;na it's contrary to

the holdings of this Court in United States v. Louisiana.

QUESTION: Wer;.thosc holdings on particular fact
situations, or do you rea& those as saying as a matter of law
it's never appropriate to use the standard?

; Mé. UPTON: Your fijonor, one of the tests they use
is ﬁhat proposeq by HMr. Boggs, the former Geographer of the
State Depg:tmeng,to draw parallel lines from the end of each
6ffsh9re formation to ;ﬁe shore. And if the amodmt of water
‘area between the island or offshore formation and tlie shore
is greater thgn the offshore formation, then it cén'ﬁ be
assimi}a;éd to the shqrg‘ahg_used as a point of reference.

.fv; In tﬁié‘situation, this is obviously too small dnd
too far removed from iheishore to qualify under that test.
And I understqnd that apéroach is almost a question of law.

_ Now, both parties have in their briefs gone farthor
thag ;o'arguefmereiy the.point of whether a measurement should
- be made from theée of fahore for@atious, whether they are

properly.a part of the bank of the river from which one shquld.
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measure, and we have gone into the analoéy of various articles
of the Genevﬁ Convention of the Tqrritorial Sea . Now, we
may have coumplicated matte;s by douing this, but we fcel
ébliged«to go'into it because the Master did. And he used it
to 3uatify what he -had done here.

I think it all stems from Article XII of the Geneva
Convantion of.1958, w@ich states that the territorial sea
cutside 6f'internal watars shoﬁld be divided between States
whose coasﬁlines are adjacent by the median line principle,
measured‘from the nearest points on each State's baseline.

Now, the Master has apparéntly applied this analogy
to internal waters, because we are here in internal watefs
inside the cloging line of the harbor, whether one looks at
it by Maine s standpoxnt or by!New Hampshire's standpoint.
But I urge ‘to the Court that if we are to apply .this analogy
qf international law to internal waters, it ought to be done
with extreme caré, and with an eyetx>th¢‘real purposes of the
convention. 7o do it, we Qave to cohsidef Méine and New
uampshire'as foreign Stateg haviny opposing coastlines on .
each side of thae rivcf. But- this i3 a very narrow river.

" It's a little over a mile and a half wide at the mouth, and
it narrows downAas we go further inland. Now, how would
coastal baselines be d;awn on each side_df the river from

-which to meaaure:the median line or boundary? And we say that

if this analogy is to be followed at all, Article III should
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be used, that is, the normal baseline follows the low-uvater

line on the 'mainland, that islands should only be considered . -

part of the shore if they qualify in the tests of United States v.

Lnuisxana, that is, xf their size and closenzss makes them .
really an integral part of the mainland, and that the use of
low-pide elevatipps, that is, rocks exposed only at low tide
as part of the'basg lige,.is optional under international law

" and to use these as meastiring points in such closé waters is

apt to create distortion and unequal division of the waters of

the river.'hhnd.that'é just what it would do if this happens.
“I think it is demonstrated:
At the very least, a lpw-tide elevation should not
ﬁave.mpre influence than an island, but if the Master is

correct, he would be giving it that effect, and we say that

that was his principal error. Otherwise, we have ‘no objection.

. to his report. -

v © " “'Now, Maine has referred to Article IV of the

Convention which>is an optional ﬁcthod of drawing long, straight

:baselines.A it 's optional, not mandatory. And it was fathered
by the deciaion of the interuational court of justice in the

‘ Anglo-Norwegian/fisheries -case in 1951. 1It's optional, It

: applies to the pepullar'coastline that was found off Norway .p
-with many deaply indented fjords.‘ It's not appropflate to
apply by analogy to closely bounded internal waters, and thé

decision was never accepted by the United States Government.
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In fact, although it was acvocated by Califoriie, it was not

followed in United States v. California, and to use this

me thod and to use Whaleback Reef would cause much more than

a 15 percent departure froum the general direction of the main
siicre, which was the maximum thought permissible in the
Anglo-Norwegian case.

HNow, turniag to the point thiat occupied the Court's
;ttention when Maine w&s arguing the rejection of the motion.
for entry of judgment by consant,'waa the Master correct in
'rejecting.i;?fhnd is New Hampshire's present position in
support of the'Maste: correct?

We pglieve the Master gave sound reasons, sound and
adeéuate reasons; for recommending rejection of the consent
decree, and we have not takean any exception to this rdlihg.
ihe motion for entry of judgment by consent -- ‘and I took parg
in it —; was an effort by the two States to get a compromise
;ettlemept - frgnkly, a compromise settlement -- approved.
It had to become a judgmcn£ of this Court or it would do us no
good bécauée ou:‘State had alréady unilaterally adopted a
_ boundary line inﬁonsistenf with anything Maine would agree to
_and our legiélature had provided this shall be the line
governing.ali public 6f£ices of New Hampshire unless and until
modified by a coméact.or by judgment of the United State%l

Supreme Cou_tt.

QUESTION: Was'that just a resolution by your
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_leélslature,'or yas.it.approved by the Governox?

@R. QPTON:_ Thaﬁ;'your Honor, wai a law which passed
_'and was gpproved by thé,coyernor, the oﬁe I just quoted: and‘

.that was ég;sed before we_entered‘into this compromise agreement,

_"Ig was signed’by the Governmor. It is quoted ;n the appendix
" to our briéf. |

'QUESTION: That line went some 200 miles out to sea,
didn't it?

MR..U?TON: Thatlwas thie next section of that
chapter, your Honor.

éUBSTION& Well, then, when you entered into the
compromise agreement, I take it that those who were actinq on
bghdlf of thg'stgte of New llampshire felt it was consistent
with tﬁaﬁ fifsé'acgbof thg New Hampshire legiglature?

-~“R‘ UPTON: We felt that it could only be made'
,consistent; yoprlﬂouor; if this Court approved it and adopted .-
ig and made ig a judgmgntlbf this Court. 1In that gaég it
came withiﬁ the excebtipn_éflthe.statute. |

QUESTION., And, of course, you don't know whether
ths Court will approve xt or adopt it until you thG submi tted
%t_to the uas;gr and he in tqrn.has submlgted it to the Court
»and th;s Cog;ﬁ'has_de§idgd ohefway cr ;he other, i sg?pose.

.{:ﬁR.;UQ?Qé; -Thag-is'cbrrect, your Honor. The
.mattér rests iﬁfthe hénds-of this Court at this moment, because

you do have the power, I believe, if you find that is the law,
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to ehte;';he coﬁsent dgcfee. |
- QUESTION: “Well, in a seasc, it is like a stipuLatiqn
where yoglsattle a personal injury claim ¢r somethiing; two
" lavyers get together and agree aud they have to submit it to
the court, 50 the matter remains open until the judge actually
approves.the stipulation.

'Iin.iﬁPTON: ?hét's true. Although in the case of
a personél.injury case, your Honor, the parties have the ﬁower
to make'such.a settlenent without the inﬁervontion éf the
‘court. They could jdst‘--

QUESTIONR: The iﬁjured party - ..

MR. UPTON: In that case I have to coufess it
tequi:es theiapproygl of thAcourt.

' QﬁESTiON: Tha# is the sort of thing I think my
brothef Rehhquist éuggests, There is a éublic interest. Of
course, we have had this problem.

MR. UPTON: This problem always exists, and I suppose
it'exists'in a criminal~cas; where a man pleads gquilty and
counsellattémééed to work out an arrangemeht as to wha# £he
.tecomménﬁdt;éﬂg will be.for sontenoe. It's plncéd before .the
‘court, qndfthé‘gogrt may or may not accept it and may impose
a harshéf'pénalty-or a'leséef penalty. But the matter is in
the hands of ;hé court.

QUESTIONz';Isn't there some contract law theory that

would say neither party has the right to repudiate it during the
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_:eesonable time ehat it hae taken to go through the steps
Jneceasary for:judiciai approval?
MR. UPTO&: Yourinonor, I take this to be the

position regerding contraces, that if this is not to beccme a
jodgment of.this Court, then it must be a compact which requires
" the conseht of the United States Congress in order to be.
binding .on the States, because this Court has several eimes
he;o that the resolution' of boundary disputes between étates
falls Qithin'the compact clause if the case is not settled

by a judeent.of this Court. That.wouldbbe my answer. -
Now, this was frankly a compromise on'which we needed

the Court's approval but at the tlme we did this we were

unaware of what your Honors wezre go;ng to hold in New York v.

Yermone .or-Vermont v. New York, and that dacision came down. in
the - euﬁmef of the time these negotiations were going on.

How, we conpromised in these ways: ' The thalweg versus the
oeoofaohical'oiddle. New Hampshire accepted the thaiweé'and
~§hen ye.further'compromiseé on the:thalweg-by dec;diﬁgiwe.*uould
':eéree it{is'a;Straieht lioe when in fact, of}coureef~§t can{t

' be physioally.' But for convenience, for the coneeoleeee of

law enforcement, wa agreed that it was the thalweg and that

'that waa iL.

' -Secondly, the'mouth.of the harbor, for determining
-the point where the thalweg ended, we agreed was the line

going from Odlornes Point to a submerged rock called Kitts Rock

K
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which h'as a whistling buoy on it. Wow, this, again, was an
arbitrary compromisc for administrative convenience, but it
has no relation to law, the law that applies to tell where
a harbor's ho;tﬁ is.

'And,if#nally, we agreed that the line across the
_open sea wou;d-be:a straight line rather than a curved line
--as.sought by'Malne bésed on tye United States Geological
Survay paps,.and hete the.Master has found that we adopted
correct law. The straight iine'is proper under the special
circumstances exceptlon'of.the Geneva Convention.

Now, when Che terms of this settlement were proposed
to the ‘MMfaster, he tocld us he now doubted that he had the power
. to §cceptlit, although he had earlier urged us to try to
saettla. |

QUESTIONﬁ That is because of the intervening

‘decision of Vermont v. New York.

MR, UPTON: Yes, your Honoxr. And we held a heéring
on that. It appeared likei& that he might rule to accept it;
he miéht“accep;vit with modificationg; he might reject it énd
'-fcéll for an,éyidentlary héaring in full; or he might proceed

" to decida;theicaﬁaveither for Now lampshire or for Mainc.on

the record_ we made for him, because when we knew about .

~Vermont v. New York we tried to repair the situation by

.présentlng-tﬁe ﬁaéter with a stipulation for an evidentiary

record which = is reported in full on pages 2 and 3 of the
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_ record, so he would have something by which to judge the

lawfulness and reasonableness of the stipulation.

Now, he recommended rejection. Ille thought we were

. presenting him with a fait accompli which he would merely

rubber stamp and which did not call for the exercise of the
judicial power, that is, applying established principles of
1

law to facts thch either have been stipulated to or settled

bj ‘the evidence. lle felt that this wasn't that kind of a

thing. lle had been presented with something that wusn't

judicial in nature and not a proper basis for a judgmeht.

lie then found that the record we had stipulated to
before him aé'a bhsis for deciding the case was Bufficiqnt_
forAhim'to.méke a decision on the merits without futther:
learing, and he than proceedodvto decidé,'ao my brother DBradley
has outlined in his opehing statement.

iNow,:wé believe'thét'the Master was correct in
adopting geographlc middle as opposed to thalweg. We compromxsed
that position in the beginnlng in order to obtaln what we |
thought was doubtful, that is, a straight line across. the
open sea which we felt ‘was vary important to us. |

QUESTION: Mr. Upton, looking at tha consent decree

lxnes, so—called, which appears in the appendlx to the response

. of the.State of Maine to ueW'uampshire 8 exceptions, what

-accounts for that line CEF? If you have that little tan brief.

tthat accounts for the segment of the line CE? Why wasn't it
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d:;un from C, whic§ is tho thalweg niddle? What was the F?
MR, UPTON% E, your llonur, wau the pcint wa ayraed
9n in ths consent daéree as beinyg the mouth of the harbor and
the end qf';ha thalweg.
QUﬁSt;CN: Then whiat is C doing there? ;o
MR;. UPTOW: C is the line -—— 1 believe my brothsr
means. that C is the line drawn by the Master, C to D.
QUESTION: ges, but if you look at thu kef to ths
appendix in ;@e upper left-hand corner, the conssnt decreec
ling is,dgppminated.as CEF.
MR. UPTON: That's right, your Honor. The reason wa -
QUESTION: Not jL\ét CF.
MR. UPTON: CD is the lina found by the Master.
CEF is the consent decree, and we extended the thalweg out to
E, which is a point we agreed in.our stipulation to be the
mouth of the harbor. 5o thcn.we took off across tha sea.
QUE$?IO§: I seé.. So that E is the thalweg as far
as it gog; ou£ intq open géa. -
?RR}'UPTON: Yes, sir. BAnd ve stipulated that would
-"be the mog£h Qf_the harboé.by apbitrarily drawing a iine from
. Odiorre Point across to Kitts Rock whistling buoy at that
location.””
QUESTION: All riéht. Thank you.
QUﬁSTION:. For purposes of.enforcement, Mr. Upton,

how would these areas be identified under the consent decree?
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MR. UPTON: . . we go off to sesa == and this 'is where
tha biggest trouble of enforcement is, your Honor -- we Qogld
ask Maine to participate with us in putting fange lights on
RgWCastla Island, one behind the others, lined up with this

T ] ,
line, and we have asked the Court -- and Justice Cléfk has
" recomnendad to:tha Céﬁrt - that' a’ co&missioner be appointgd
to mark the line when the report becomes final. ‘This has been

done in most Of the boundary cases. It was done in Vermont v.

New Hamgshire{affer the Court had adopted the law and decided

how it applied, a commissioner was appointed to mark pbints
on land where the agreement states. And we think this
would bev&?propriate here. | |
QﬁEéTiON: liis functign would have some finite limits
in the sense that when he finisﬁed marking, that would be the
gn@ of his job.-
MR. QPTON: Yes, your lionor.
_QUEST;ON: It didn't require any ongoing judicial -
-sﬁPﬁxViSiO#‘_' .' ~ | |
"MR; UPTON: He would have hardly any discretion
N as I see it,.,I agree with your Honor's suggestion.
| QUESTIbN:. But from the point of view of the lobster
fishermen, there would be range lights ‘that they could --
MR, UPTON: Thaey would have much the same effect as
the lights on range that the lobstermen fought so hard to have,

that is, two lighthouses, one behind the other.
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QUESTION:. vhoso are existing lighthouses, they go
- way béck. ’
o MR. UPTON: Thef go way kack i& history.

QUESTICON: And the claim is that as a matter of
practice, that's Leen'the practically fecognized boundary over
the years. | |

MR. UPTON: That's what tha claim is.

-S50 wa entered into the ccmpromise realizing that

it would have to ba_ap?rovéd. We had Verwmont v. New York;

we had fhé stiéulated record, and we had the Mastor hoving

' Jthat it be rejected, and we had detailed findings by him that
it was the geographic middle rather than the thalw&g.. And we
supéo;t that ruling because in reviewing thoe record of the

. éopndary Commission, wa £ind that éhen thay. refoarred to the
Merrimack River on the south, they always used the words

"midd;e of thé channel,”™ whereas whon they referred to the

.Piscataqua River on the north, they used ®"middle of the river."

- And NéQ_Hampéhife's Commissioners talked about losihg half
thé rive%.to:Maine, then Maséa;husetts; and the Massaphusetts
CommiSsione;sisaia thejliné has always been in the,hiddle of
the river bec&use.those islands neares£ to each State have
a;ways beén ta#ed by e;ch Stata, and we say that laagﬁage
speg&s in terms of geographic middle just as in the case of

- Texas v. Louisiana where your Honors felt that the intent of

Congress was directed to the middie of tha river, geographic
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- }
middle rathsr thap the thalveg. hd wa fesl this casa is

equally strong..

Tha;wgg.was not in vogue as 2 tool of intarpretaéion
in 1740. Alaé. wa were then under British colonial rulé
yhare.thepé yas‘free§om of qavigation to all British subjects,
includinj cqionists; There was no obstruction to freedoum
of.navigagiod, which is one of.tha things that makes thalwag
applicab}e,f{, o

. I have not touched on tha "lights on ranéef argument

of the amicug curiae because there is no exception before ths

Court raising that question. But if the Court is inte:egted

in considéring it, thare-is an apt quotation in United Stntés v.
Loﬁisiéna, 394 ﬁﬂs. at.page 76. "The unauthorized ac?é'
'of priva§¢~citizen§.could.générally not support a clﬁim of
historic t;tiqé"v
| So in7conclusion'we submit thét the Master's report 

should be confirmed with the exception that the Court should
hold it was error to use Ehese low-tide elevations.

QUESTION: What precisely,if we were to agree with
- you, wéul@Athap_ﬁean in fespect to relocating the geographic
niddle?.
| .;'1533. U?TON: I bé;ieve that on that issue the case
should pgiggié;égd:back for findings.
.VQU§S?ION{ .now do you think it would affect it?

How about, for example, the center point of the mouth of the
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iharbor,.whera would it movae to? How far would it wova, do ycu
. know? |
'MR._UP?QN: .It makez a difference of 350 yards, your
Hono;, whichgvar vigw is adopted —-
QUESTIQN: It:s gu tha_appandix to your exceptions
a£ brief. | | -
- 'MR. UPTON: Right.
QUESTION: low nuch acreage —-
MR. UPTON: We would gain or lose about 300 acres,
- fdgpQQd%ng bnﬂ;he Fesglt;
| . :QQS$TION;. That'q thatilong "V® you were telling .ma
abouf. :." ’ : e

MR. GUPTON: Yes, your Homor.

,QUESTiQQ: Mr. Upton, just one more qusst;on before
you sit gown. '. |

.33_1 unéarstand your brief, you in_part argue

;ifhat thé_Maﬁger did.not adaquately consider ‘tha low-tide alevation
.Foint; Do>y6u make argumené befbre us that yéu did no£ make
bafégé.hiq?ﬁ Did he have the same chance to appraise thisiissue
yoﬁ'arg:ggkihg_ua.today? " | |
_if.Mﬁ;‘UPTON: He brought this up for the firsg time,

your noan; ip'hig.re§ort;igThis was not arqued by the fartias:
‘it:w;s suggoéted by him that he might consider it.

QUESTION: Do you taka excuption'tb tha procedure he

. followed? o \
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MHR. U2TON: Ho, I don't objcect. I objeaci to his
ruling. |

'QUZ.‘.S,TIONz :l’ou‘r brotir takes exceptiou.

MR. UPTON: They did.

CUESTION: - You don't take excepcion.

MR. UPTON: I ¢é-n't object to it because I think ws

‘ara protectoad, an& I thinl. the Court can refer it back for
hearing on this one _point if it so decides.
| MR. CHIEF JUSTICE BURGER: Mr. Bradley, you have
about 9 ﬂinutes ;aft,~i£ you nead it.
REBUTTAL ARGUMENT CF EDWARD F. BRADLEY, JR.
ON IﬁEHALF OF DETrENDANT . |

MR. BRADLEY: Mr. éhie.f. Justice, I would like to

. rafar briefly to the quastions that wvere raised with;respact'
_;ﬁo wﬁethe£ a factual dete:mination is required in qaéermining
whether these low-tide elevations the Special Haster used
qualiflea for the. tusts undex the Genava Convention-

The arguments that ry brother Upton has made that
this is pnot an island, a low-tide elevation within ths meaning:
of igland, part of the mainlﬁnd. fh&se kinds of questions have

.QLVen riae to substantial evidentiary hearings in cases in
i_Iouisiana, an opportunity which thc State of Maine nor the

: Stnta of New Hampehire has had because of the way this camo up

to this Cou:t.__. o . |

This is a problem in another regard. The.§§&§ial_

1374
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Hastar, we balisve, has ssriously prajudiced a right of thé_

Steta of Mainqifhét e;ists cutside ths issues in this disputs.
Thus the Master found it was essential to dutermine wheré the

locétion of inland waters was, bacausa lie felt this Court in-

U.S. v. Maine had detarmined that therse was no owvnership in

tha intervening area between Gosport Harbor and Piscataqua.
But we believe that this is inconsistant with the raservation
of jufisdictiqn which this Court has exercised at 421 vU.s. 958
in granting the motion of the United States Govermment to
reserve its jurisdictio“ . «wtermine quastions just ;n this
nature. _The Sfate.of Maine has an historic inland water claim
_Snd otﬁer coastline:claims which would give it sovereigntyA

. Qée?vthp ?réé;hétween Piscataqﬁﬁ Harbor and Gosport Earbor,
and we'ﬁeiiave thét we should have the opportunity to'be:

' permittéd to';pély tha'c:iteria that the éourt hés.Anﬁéunced
in dealing with similar claims in the Staé@e of Alaska, Florida,
and ﬂouis;ana in just last term.

The Master's det;rmination has precluded us from
doing that, #nd we didn't even know he was doing it until the
o report caﬁe out. Ve didn't,in choosing:thalweg, in chobsing
at;aight line.portion.;f the bogndary, think that we needed to
8 determine_épavqxtent of inland waters, which is why the
. qﬁéstiona which the.uastar has focused so strongly on with
"respect to tha location of iniand vater and geographic middle

are almost'irralevant to the detarminations that went into the
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consent decras.

511 wo noeded to do WS to decid:;': thalweg was
apprcpriaté in the river and in tha he.rbv“ and then d;aterﬁxi'ne
wnethez ths line enJed. Thot dida't pesd any grosat apéiicétion
of lagal prxnciplﬂ, becausa it was a factuzl question. The
channel gradudlly disapyaa*ed as it hit tha opan peszan: We
dlc.n t need to daterzn_ix_w mouth of the river. 2Znd I submit wa
didnft. All we 4148 was detarmine a rsaasonable place fbr the
théluz.et'J to emﬁ without having any raguireaent for ;Istu;.-mini;1g
1n1and waters.'

We belisve e have baon prejudiced by the determinatit
ofbtna Maqter, and that if you are going to usa a concept of
1Aian§ waters, tnaL we cught Lo have cur opportuni ty in this

Court. These bouudurxes are very s@éxrious things to tha States.

Wa &are going to have to live with them for a long the, Wé

b;liavé we_déaéfve the opportunity to have a fu11 deterﬁination
éf our f;ctSjin evidence bsfore ths Court sﬁmmafily éccepts
;Bé teport 6£.tho Specigl‘uastar. \
. | Qﬁ?STIéN: Lat me sea what that comes down to. I
ve ;ere:té gé:ég on geog¥aphic middle — y
.?QB; BRADLEY: Yéa, yoﬁr Honor.

QUESTION: -- you suggest thaé on this recqfd'that

ééﬁl& be inapprop?iate ﬁithout.uaine kaving a further =

6pportunity-to'have a daterminacion of inland watars?

MR. BRADLEY: Your Honor, we have never had the
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opportunity —-
QUESTION: X kpow, but is that what you are a..rfggir;_g?
MR. BRADLEY: I am arguinygy that ws should have.
opportunity for bearing on gsographic middle,on inland.watars,
and Also thae rajection of thalweg. )
QUESTION: ﬁhat relevance doas the determination of
inland waters have on‘ﬂla'd:atcrmiuation of geographic middio?
i.MR,,BﬁADLBf: Tha Master felt that hae had daternined
tha locqtiop of the geog;apﬁic middle by a closing linq across
inland waters. to detsrmine the end polnt of the straight lina .
_tefminus and the béu@dafy---
QU_I-;STIQN: What I am getting st, whersas you say
you inight be able to_persugde him to the contrary as to the
closing line which then would have an effect on the location
of the gaggraphip middle? . . . |
| MR. BRADLEY: No, I am only saying thet if you choos:
the principles that we adoéted in ocur judgment for consent
decree, iﬁ's unnecessary t; detarmine ths extent of inland
waters. That can be ieft an open question for aetermination .
. QUESTIORN: Wha§ if wé disagree with you on that{
-HR..B#ADLEYz if,yqu disagree with us?
'QUESTIOR: On the principles on which you based the
consent dg¢;eq:' |
MR. BRADLEY: Then, if you do, your Honor, I believe

that you shculd send it back to the Spacial Master for a
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détarmination S0 WS qould hava a full cpportunity to davelop
them.- WQ haven't had that opportunity to this point.

QQﬁSTION: What is lt ycu want to develop?

MR. BRADLEY: I suggest that we --

QUESTION: If wa disagreq with the principles on
witich the consent agreement --

MKk, BRASDLEY: I ani sugcasting, your lionor, thét Yoo
don't have a proper dgvaelcpment of tha caas at thisg péint
to detarmine whethér-you can disagras with us. I have guggostod
tﬁp things today tﬁat weren't ocven mentionad before the
Special Maetg;.. You know, the question of whether afcoﬁ;om7

poraneocus Charter in Rhode Island has any effect on the usage

. of thalweyg. I suggested that the Mastsr sariously overgstimated

tﬁéusaﬂagptfbf *the half" when it was used in a patitiqniﬁor
abpeal. ) | '
I believe there are hundreds of other items —=
QUESTION: Did you stipulate a raecord before tha
Spacial laster 6: didn‘t y;u?
MR.vBéADLEY: Yes, wa did, with respecct to the -
. QUESTION: Anq.I suppose the purpose for stipulating

it was tovhelp'him in determining whether he could accept or

~ reject the consent decrea.

MR. BRADLEY: Just the concept of thalweg, your
Honor. It had nothing to do with the concept that he ultimately

adopted. And we believe that if he i. going to both not only
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reject our consant dscree, but'adupt an entirely nsw principle,
éhat we ouglic to have an opportunity to pressnt our cass with
ruspecit to whetasr that's. appropriata or not.

. QUESTION: You say that iths only txrial you had QQS
'basibally a truncated one devoted to ths authori;atioh for
the.conaent decreo rather than a fight on the marits.

MR. BPADLEY: Yes, your lonor, we had no fight on
the merits and no oppertunity. And it's going to bz hard
enough to enforce the line that ths Master has adopted. It
is going to be extrumaely haxrd if the peopl§ of Maine fesl they
have not had the proper opportunity to présent éheir‘pqsition
to the Court.

QUESTION: You don't tﬁink there is enough in the
record for the Master to have not only rejected the conssnt
decres and_tc'have said, -"I will not accept the, thalweg as the
principle for.division,' but to go én and gav tha prop;r
princiéle ig the middle of tha river. | | |

'MR. BRADLLY: Yes, your Honor.

.QQESTION: Do you mean you want to put on pvidencc
or just wan£ to argué? | |
‘ B ‘ MR. - BRADLEY: No, sir, I wvant to go back.thrqugh the
documgnts, I want to go back thrcugh tho usgaga. I wﬁnyt;o have -+

QUESTION: My brother Brennan tried.t;o get“".:f’;';zg you
what you wanted :0 present as of nowv. | .

. GRADLEY: A8 of right now, I don't have a full --
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we haven't.devaloped the case as entirely as it should have
been to this point. We are rqally &t a stags now whgre we
are no more than at a praeliminary trial stage, bﬁcauée of the
way the casa developed below you. You don't have a full
development of any of the facts or issuas in this case.

QUESTION: Mr. Bradley, let ﬁa understand. You are
arguing that if you had a full cpportunity, you might ba able
to.porsgade him that he.shog;d not adgpt~.th¢ geograplhic
ﬁhiddle principle. Are you also arguing that if he does adopt
the geographic middle principla; it might be placed elqawhera?

HR. ERADLEY: No} yéur uonqr, I kalisve thatlif'hd
doas adopt ths. gesgraphic middlc, that tha onlyi~f

QUESTICH: He hss.got thae right lins.

MR. BRADIEY: That hd hag thia right liue.

Thanﬁgyou voryvmuch.

: . ‘

MR. CHIEF JUSTICE BURGER: Very well, guntlemon..
Thank you.. The cacy ié sultnitiad. |

(Whavaupous, ét 16:58 a.m., oral argumant in ihs

sbove-antitlsd matter wae concludad.)
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1974

NO, 64, ORIGINAL
THE STATE OF NEW HAMPSHIRE, PLAINTIFF
vs.
THE STATE OF MAINE, DEFENDANT

PLAINTIFF'S MEMORANDUM TO THE
SPECIAL MASTER

The undersigned representing the plaintiff, State of New
Hampshir;, desire to call to the attention of the Special Master
House Concurrent Resolution No. 4 which was passed by the New Hamp-
shire House of Representatives on February'27, 1975, by a vote of
279 to 67 (more than a two-thirds majority) and was concurred in by

the New Hampshire Semate on March 11, 1975, by a vote of 14 to 9

(less than a two-thirds majority). A true copy of this Concurrent

Resolution is attached to this Memorandum.

By its very terms, a Concurrent Resolution is not presented
to the Governor for approval and signature and does not have the force’
of law under the New Hampshire constitution. We have attached to
this Memorandum excerpts from the New Hampshire counstitution, namely,
Articles 44 and 45 of PART SECOND which support this viewpoint. We
also call to the attention of the Special Master the cases of Moran

vs. LaGuardia, 270 N.Y. 450, 1 N.E.2d 961; Application of New York,
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Susquehanna and Western Railroad, 25 N.J. 343, 136 A.2d 408, and

Koenig vs. Flynn, 285 U.S. 375. See also the comment of the editor

in "The Constitution of the United States of America" (Analysis and
Interpretation) prepared by the Legislative Reference Service, Library
of Congress, 1953 edition at page 104, commenting onClause 3, Section
7, Article 1 of the United States Constitution, which is similar to
the New Hampshire Constitution in its treatment of legislative

resolutions,

We also attach to this Memorandum a copy of the Resolution
passed by the Governor*and Council at their meeting held June 26,
1974, app;oving the proposed settlement with Maine., This Resolution
remains in full force and effect.

The Concurrent Resolution (CCR 4) refers to the provisious
of RSA 1:15 of the Revised Statutes Annotated of New Hampshire as
enacted by Chapter 580 of the Session Laws of 1973. We have attached
to this Memorandum a copy of this section of the statute. We call
attention to the fact that this act of the legislature was a unilateral
establishment of the boundary enacted in 1973 pending the outcome of
negotiations and contains in its provisions the statement that the
boundary there claimed is to remain in effect "until otherwise estab-
lished by law, interstate compact, or judgment of the Supreme Court of
the United States"., This legislation took effect July 5, 1973, shortly
after the complaint was filed in this action on June 6, 1973, and was

intended to provide a '"'stop-gap' marine boundary until the judgment

* The Governor is elected by and
represents all the people of the
State.
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of the Supreme Court of the United States could be obtained. It has
always been and remains our belief that the proposed consent decree
when approved by the Supreme Court of the United States would be in
all respects a "judgment" of that Court within the meaning of RSA 1:15.
See our prior Memoranda. The authority of the Attormey General of a
state is discussed in the annotation entitled "Power of Attorney
Generai to settle and compromise or dismiss suit or proceeding",

81 ALR 124, See also the discussion in "Attorney General" Section 15,
7 Am Jur 2d at pp. 18 ff, There is no reason to believe that the

New Hampshire Attorney General has any less power, although the only

analogous cases are State v. Swift, 101 N.H. 340, 143 A.2d 114, and

St. Regis Paper Co. v. New Hampshire Water Resources Board, 92 N.H.

164 at 167, 168, 26 A.2d 832.* Here, the Attoruney General acted with

the approval of the Governor and Council, which body under Article 62,

PART SECOND of the New Hampshire Constitution is constituted as "a

council for ordering and directing the affairs of the state according
to the laws of the land". The New Hampshire Supreme Court has held-
that the Governor and Council have full control of all litigation in

which the state is engaged, in the first instance. Opinion of the

Justices, 103 N.H. 508, 175 A.2d 396; Opinion of the Justi;qi, 110 N.H:
263 259 A.2d 660. The language of these advisory opinions appears to
make it clear that the course of litigation may be controlled by the
legislative branch, if at all, only by the enactment of legislation

which has the force of law, i.e., approved by the Governor. See

Application of New York, Susquehanna and Western Railroad, 25 N.J. 343,

136 A.2d4 408,

* Cf. Swift & Co. v. U.S., 276 U.S. 311
at 331, 332,
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As attorneys and officers of the Court, we are calling
these developments to the attention of the Special Master for
whatever bearing they may have on the matters now pending before

him.

As attorneys and officers of the Court, we feel bound by
the provisions of the stipulation for consent decree which we signed
in good faith honestl& believing it to be in the public interest,
unless and until otherwise ordered by the Special Master or the

Court.

Respectfully submitted,
The State of New Hampshire

‘ By Warren B. Rudman,
Attorney Gemneral

By David H. Souter,
Deputy Attorney General

- —7 .
y /'i\/.,wijfﬂ /. (/.,/flg,:,

Special Counsel for the
Plaintiff, State of New
Hampshire

B
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1973

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, Plaintiff
v.

THE STATE OF MAINE, Defendant

PLAINTIFF'S MEMORANDUM OF LAW
ON JURISDICTION TO ENTER CONSENT DECREE

WARREN RUDMAN
Attorney General

DAVID SOUTER
Deputy Attorney General

RICHARD F. UPTON
Special Counsel
10 Centre St.
Concord, N. H. 03301
Counsel for Plaintiff,
The State of New Hampshire
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IN THE
SURREME CCURT OF THE UNITED-STATES

OCTOBER TERM, 1973

No. 64, Original

THE STATE OF NEW HAMPSHIRE, Plaintiff
vs.
THE STATE OF MAINE, Delendant
PLAINTIFF'S MEMORANDUM IN SUPPORT OF THE

JURISDICTION OF THE COURT TO :INIER A
CONSENT DECREE AS PROPCSED

I. The proposed consent decree is 20t open to the objections

expressed in Vermont v. New York (No. 50, Orig:nal) decided June 3,

1974.

In Vermont v. New York (No. 50, Origin2l) decided June 3,

1974, the Supreme Court rejected a proposed consent decree ou two grounds:
(1) The proposed consent decree contained no findiﬁgs, rulings or ad-
judication, and therefore was not a judicial act; andx(Z) the proposed
consent decree required lengthy, continuing supervisi&n by a Water
Master, under an arbitral procedure outside the scope of the "judicial
power'.

In contrast, the proposed consent decree in the present case
contains specific findings and rulings and sets forth -the precise factual

basis and legal principles upon which it is founded- The selection of
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the middle of the navigable channel as the boundary at the respective

harbor mouths follows New Jersey v. Delaware, 291 U.S. 361, which

involved a situation much similar. The selection of a stfaight line

as the boundary counnecting the two channel termination points is
consistent with the "special circumstances" exception to Article 12

of the Convention on the Territorial Sea and Contiguous Zome. (15 U.S.
Treaties, 1608,(1958)) and the location of the Isles of Shoals offshore,
which were divided between the two states in their colomial grants

or charters.

If the proposed consent decree is approved, it will comn-
stitute a definite and final adjudication of the boundary line in issue.
As such, the decree 1s clearly a judicial act.

The provisions of paragraph 13 for the appointment of a com-
missioner for marking the boundary if the parties are unable to agree
on the proper location of the markers, does not involve continuous
supervision, but rather calls for the accomplishment of specific acts
within a limited period of time, and is counsistent with like provisioms
in decrees heretofore rendered by this Court in Boundary cases, For

example, see the decree in New Hampshire v. Vermont, 290 U.S. 579.

The proposed consent decree as a whole is quite similar to
the kind of decree which one would expect this Court to enter, had
the case been contested and tried to final decree. It contains pro-
visions normally found in such decrees. See the decree in New Jersey

v. Delaware, 295 U.S. 694,
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II. The Supreme Court haé frequently given effect to the

stipulations of the parties in its decrees in cases under its

original jurisdiction.

The opinion of the Court in Vermont v. New York, supra,

(No. 50, Original) decided June 3, 1974, strongly implies that if the
consent decree had been properly drafted, it was within the power of
the Court to approve and adopt.

Other cases under the original jurisdiction of this Court,
in which the Court either entered consent decrees or adopted stipula-
tions of the parties, or in which one state admitted the claims of
another state (in effect, a comnsent decree), or in which the Supreme
Court declared the law and requested the parties to submit a consent
decree, are the following: Va. v. Temmn., 148 U.S. 503; 158 U.S. 267 at
271; 177 U.S. 501; KRy. v. Ind., 281 U.S. 163 (admission of complaint

by defendant); Neb., v. Iowa, 143 U.S. 359 at 370; 145 U.S. 519;

Mo. v. Neb., 196 U.S. 23; 197 U.S. 577; Iowa v. Ill., 147 U.S. 1;

151 u.s. 238; 202 v.S. 59; Ga. v. So. Carolina, 257 U.S. 516 at 523;

Ariz. v. Cal., 373 U.S. 546%at 602; Utah v. U.S., 394 U.S. 89 at 94-95.
In numercus other cases, the Supreme Court has recognized
the validity of cousent decrees and held that they were valid judicial
acts, binding on the parties, and subject to modification by the Court
for reasons justifying the modification of any judgment or decree of

the Court. For example, Nashville etc. R.R. Co. v. U.S., 113 U.S. 261,

* See also same case at p. 595,
headnote- 37,
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Thompson vs. Mexican Land Grant & R.R. Co., 95 U.S. 391, Harding v.

Harding, 198 U.S. 317, U.S. v. Swift & Co., 286 U.S. 106.

If it be claimed that the stipulation of counsel contained
in the motion for comnsent decree, is in effect an interstate compact
requiring the approval of the Congress under the terms of the U. S.
Constitution, Article I, Section 10, Clause 3, we think such claim
entirely misconceives the situation here presented.

The two states did attempt to settle this boundary question
by the appointment of Boundary Commissions containing representatives
of each state. The plan was that the two sets of Commissiouners would
make a compact if possible, settling the boundary, which would then be
submitted to the Congress for ratification under the compact clause,
after having first been approved by the legislatures of each state.

See ch. 429, N. H. Session Laws of 1971 and ch. 131, Maine Session Laws
of 1971.

However, after protr;cted negotiations, the Boundary Com-
missioners were unable to agree and there seemed no prospect that
there would be an agreement. The “fishing politics" of each state
made it extremely difficult for either side to compromise.

Then there were the border incidents resulting in arrests
and threats of retaliatioun, and this situation led the Attorney General
of New Hampshire to institute the present action in the United States

Supreme Court, believing that the compact process had broken down and
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failed and that it was now time to seek judicial relief. The Supreme
Court granted leave to file this action, in effect holding that a
justiciable controversy existed. (See order of Oct. 9, 1973 in 38 L. Ed.
(2) 45)

At the pretrial conference conducted by the Special Master
in Boston in April of this year, it was strongly recommended to counsel
that efforts to effect a compromise be redoubled. We were able to come
to an agreemeut because the respective Attorneys General and their
assistants and Special Counsel were perhaps more objective and less
politically motivated and were trying to see the case as lawyers would
see it, based on the strengths and weaknesses of the evidence and the
probable law which would be applied.

It would seem that every court which has jurisdiction would
have the power to promote a settlement and approve it and make it a
decree. It would seem as if this was an inherent power of every judicial
body, if it be granted that there is jurisdiction over the subject matter
and the parties; Otherwise, the parties would be forced into an adversary
position when the respective Attorneys General of the two states thought
that a compromise of their pre-existing differences was reasonable and
in the public interest.

The case of Florida v. Georgia, 58 U.S. 478; seems to imply

that the two states could come to an understanding in a boundary case

before the United States Supreme Court, because there it is held that
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the Attorney General of the United States has a right to intervene to
represent the federal interest in such a case.

Parenthetically, in the present case, we have notified the
Department of Justice and have sent it a copy of the motion for coamsent
decree. A Department of Justice attorney in the Marine Resources Sec-
tion has been keeping in touch with the negotiations and the progress
of this case and has indicated verbally that the Department will have
no objection to the efforts of the two states to reach a settlement.
The certificate of notice to the Department of Justice is being filed
with this memorandum.

It is difficult to believe that an agreement for compromise
settlement between the respective Attorneys General in a case over
which the Supreme Court has jurisdiction is a compact requiring the
approval of Congress, for so to hold would seem to be a derogation of
the inherent power of the Supreme Court as a judicial body and to
involve the Congress in a judicial matter, outside its allotted sphere.

It is the policy of the law to favor the settlement of litiga-
tion and to give sanction and legal effect to such settlements where
they are found to be reasonable and appropriate. The Supreme Court
must surely have this power, as well as any other Court. Otherwise,
it would be deprived of one of the most useful parts of the judicial
power.

The motion for entry of the consent decree has been stipulated

to, by the Attorneys General of each state. As to the undoubted power
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of the Attorney General of a state to take such action, see annotation:
"Power of attorney gemeral to settle and compromise or dismiss suit or
proceeding' 81 ALR 124. Here, the further precaution was taken to ob-
tain approval of the settlemeant by the governor and executive council
of each state who head the executive branch and may speak for all state
departments and agencies.

If the Special Master should decide to hold a hearing om the
motion for entry of comsent judgment, we are prepared to show, if de-
sired by the Court, that the proposed boundary line set forth in the
motion is not an arbitrary line, but rather is a line supported by
applicable principlesof law and substantial evidence.

Respectfully submitted,
The State of New Hampshire

By Warren Rudman
Attorney Gemneral

David Souter
Deputy Attorney Gemneral

By /s/ Richard F. Upton
Special Counsel
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1973

NO. 64, ORIGINAL

THE STATE OF NEW HAMPSHIRE, PLAINTIFF
vS.

THE STATE-OF MAINE, DEFENDANT

JOINT MOTION FOR ENTRY OF FINAL ORDER

On June 14, 1976, this Court ordered entry of the Consent
Decree filed by the parties in the above entitled case. Under
the terms of the Decree, a stipulation to locate and mark the
states' lateral marine boundary was to be filed with the Court
by June 9, 1977, an 180-day extension having been granted beyond
the original fllln" date of December 11, 1976.

Pursuant to the termsvgf the Decree, the parties have
examined.the various methods by which the béundary line might be
located and marked. The'State of New Hampshire and the State of
Maine agree that the delimitation of the lateral marine boundary
on nautical charts, in accordance with the nautical chart filed
with the United States Supreme Court in conjunction with the‘
Decree, will be sufficient publication of the Court's decision
and that the benefits of locating and marking the boundary by

markers and/or navigational aids do not justify the expense that

would be incurred.
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Consequently, the parties hereby move that paragraph 15 of
the orizinal Decree which requires the placement of markers and/or
navigational aids to locate and mark the lateral marine boundary
be stricken.

Respectfully submitted,

THE STATE OF MAINE

ﬂ- . c"' (,//: =’ .
By /l(r,-;z’)j:‘/\ < /-.;:¢.1‘,/’\/<\-
Joseph E. Brennan
Attorney General

THE STATE OF NEW HAMPSHIRE

e

By 4{.;’/’”1/,’%’&“
David H. Souter
Attorney General

D

Dated: T/‘A’{‘%‘JJ' 1877

E
‘/'
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