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: October 15, 1569 - ST

To His Eiéelle.dcy, the Governor
and the Honorable Councii

G_entlemen : ' ' - )

Because of your concern cver the leys v‘-y oz .'
of Maine: u*come tex impesed upon -the wages -of ’L-"

anied

re:.;de*xts employed at z.}‘e naval yard locz:zc—@. cn ..eavc v Is "csxd
in the Piscataqua Rive», you have asked for a Zezeld ‘coinix
<wo questions: -

"First, is there, in your gpinicn, any

:mest:.on &8s TO0 The gescgrashic location

- of Seavey isiland and porticuiarnly whether
or not it might lie within the borders of
New-Hampshira '

"Secondly, t:.e United States Suprexzz Cours . ST
decisions in the Cc.SOb cf Snaffer v. Canien o |

252 U.S, 36, &% L_E3, "u&5 {1GiG}; Trovis. v

Yale & ‘l‘o'..--e fanutecturing fo,, 252 .U.3.

] - e 3
..’.“.;..::- -E’.-‘O""‘

... 60, 6% L.EZ, 46D (1919}:

‘. Harvester Co. v, Wisconsin Samommmms of -
+" Taxation, 522 U.S. G35, 43 L.or, i3s3 rieni).
) .Airectithemselves, amongst other Things <o ther -

- " preposition thet be.‘e::-“:s zoorue o &e=loy=n

-

Of non-residents in the ’c:x:.::g stazta as va”

as fto the fazet that bonefifs T tha +avin

SN S oo Ll
state inure to the ‘bezefit of nen-v s;:eﬂ.t N
employees, )
"l wish you o advise us as o wr'e....e" ox )
not this basis for the court's Gecision cen

be distinguished frcm the cases of the New

- .~ = Y — LY -
Eampshire resildents ctioves =zt the '3**3"*‘1"

- LYY T2 a9
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~YORNEY CENER - L 04a$
To ilis Excellency, the Governor
A and the Honorable Ccuncil

Pnoro.

- et

ctober 15, 1966 )

_"Navgl Shipyerd, inasmuch as the Naval
Shipyard is self-sufficient and does not
degend on the State of Maine or any of
its mumnicibalities or townships for
services or. support of any kind."™

My opinion is that:

1. Seavey Island in the Piscataqua River, upon which
the United Stataes navy yard is located, is territorislly 2 oart ..
-of the State of Haine; and :

2. The second question raised by you dces not raise .
a guestion of law relating to ycur oificizi duties as Govermor
and Cousneil and, therefore, does nor fall within the gmibit of
RSA 7:8 which authorizes this office ©o render legsl afvice to. .
ate officers and state bcards on Guestions of law >egigting-to -
e performancewoi their official duties.

On September 2, 1737, after having consicdered the evi-
dence oresented by the two Provinces, including the Coumeil of |
viwouth srant o Captain John Mason on November 7, 1629 znd the
_Charies the First grant to 3ir rerdinando Gorges on aApril 2,
, The Ccomission To Settle Bounds Batween The Province of
. New Hampshire and the .Province of Mas

-~

szchusetis 3ay decided thac
_ to the Piscatsgua River boundary tetween dNew Hemsoshire and '
Syhat is rnow Mazime, ’ PR

-

. . . the d&lvidinge 2ine =hzd

s 2in
thrcugh the mouth of Ziscatztuz liorbo
5 up the Middle of the River into ve

River of Wewichwannock {Pazt of which
. is ncw called S3lmon ralls) znd through

e Y. ... . the ¥iddle of the Same to the furthest

-

TmMAaAnG 3 > 0 t7 e -
fiead thereor . . . 16 Sicte Papers,
-
0

. On October 14, 1737, The Province of New Harpshize.. -
apmealed frcm that decisicn saying that

"2 cbject egainst that pert of the
k> s * -

[ 5

judcment that say : e =otuth )
0of Piscatagna Hezrbor and uvp the mildle

of the River', 3ecauvse we humdly con-

ceive thet ¥, Corges Patent Ty wiaich

the fassackusetts claim, foth noT ccovey
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i35 Btcellency; the Coverner
an?d the lHonorabie Council
Weve=ry 3

-l

Cotober 15, 1969

—aane

“any Right to the River, for the whole

305a

of that River and the Curisdiction thorect .
- hath ever been in the possession of this'’

Province, and never claimed by the

3 v o S N E X Pan.g o 3 :
. Maogsaehusetrts, and this Prgvince in oxdex: !

-~

to preserve and safeguand the sase have @

o always hed a-Castie znd maintained a
garrison there®, 4 Stpte Paners. Now
Hamoshire (1722 - 1737) 74.

—tlae -

e

Pigcatagua River bouniary -betwesn Now Hempehire &ng what is now
Maine, was "the middle of the River™, 19 Stare Bis

S ile

) The King of Englend in Couneil, on dusust S, 3740, ‘re-
Jected New Hompshire's ciaim to Yine vhole of The 2ivertznd

sustain 2ie report of The fomissicn To Settle Bounds. thot:

the

e

e A2 Y N
S5, T

Hacpshire (1679 - 1704).4768-79, See three maps . o wwhatigericd

-l . S aoha

.a2nd of the arez in guestion in 29 Stote Bodaers. Now 'H

{1679 - 1764) (}Jppcs'i’:}e pazs 628,

o 2 - P S g Peagip S Ao -—

The 1737 Zeterminaticon 22 Piceoatetuc

.y -~ “ (47 pIE - P S -~

Was accented by New Hampahise ond Hoine zfier they
.

New Zampshirve, by resolution fatsd June 36, 1327,

O Lacct LUl oy,

Y

- e
River Toundany

tecame stztoes,

-

c e TID p a3 - 1r, Kod
<~ "Resolved by the Sencce ond Youse of
i = e ot T 3 o ——_—~ O -
Reppresentztives in E=nmoral Jturt con-
i oL - -- CSeTam O
veneg, Inac iz Sweallensy the Governen
S~ - -d gy i P ~NA o S=V=m c,-.,,.‘,.‘:j -
uy a:a Ul..‘. [OP4 o E.LV_s_\. O.'. e ok et 6 Vv v cade bl
- . - - - - - c— - - _‘. - e
vay and is, nerohy sutierized Yo opsoint
P . -y o ) = PO SN2
o fommissicners on the Doyt of this
o ke oy T % e - - b PGP
Tate, wh0 sR2E hzve mowor undze tho
di*‘\c\ﬂ-‘-\'o— T Ly Secememsein =~ T A
LR WFTRRS I3 O:. wiols \.ve...:O.., cle an i \ri e

5 ~2 < 3 2 = 1
JUIICTION Wit conmiszicnens o be
2

Ty o - = (i b B
appointed o the par: of the Stzte <f
* ap - e s - - _— -
H83ine o asegextain, survay. mEYx and
PSS an g o
Tenew the:dividing 1ine motreen this

oe DS -~ - - e - s
Qe ry b [ > oAz - S
CEATT &G Tal-ocalle Cr sIng, I ITs
- - -
—-— Lo P T S - —t  daTm
whole extent s &N TO GIQ2T TLSICOn

3 3=y - —— ey N ~ ~ - - -
Ssuifghle mcrmuments o desi ootz it as
3 - . > Loy ~ oy - WK S
the beundary line of s2id Statas

= — - - - STy e
Znd bz it further Resolvad et

e
iy o8, LOGT i2s

~ P ~ . T oAt D, SN,

Zxcellency the Goversacr of this Stote

- - — R U e, . o E~gr N

be raguested to tronzmit a cooy of ©h

[ 28

this
Resoluticn to the Ccvarnor of the Sraote
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NEeY CEKERLL - . R
- - T0'iiis xcellency, the Governor
and the onoreble Councilt
Urzze &

ctober 15, 196§

"of Maine, and take such cther measures
s may he necessary to carry the seme
) into immediate effect.” 9 N.H#. Laus
. {Second Co;. stitutional Pericd) 701,

The State of M23ne appointed two ccmmissicners for the

-
2~

purpeses stated, also. :

The New Hampshire commissionars f*..ed
Jovemter 19, 1825, with the Governos of New Ilor Tosiire, |
is entitli d "Heport of Commiszioncss l..qu..n"'c\‘ To oett7 h
Cetueen hew Hompshire and lMaino®, & srinted copy of the sepors -
is iIn the vawlt cf the Now Hor .,:zi:‘c- Stave Library, and iis -‘.dex
mumber is V 817,42 1 532tx, 3.‘]. It comst be ramoved frem “'he
iibrary.) The repert razoites Fh-~t "'he N Hamoshise "or::a._::‘cr
acted pursuant-to-the »asclve of tho ceneral Court adopied on
oune °0 1827, and thet "in conjucoticn with fthe tvo CO---.«...SO-O:.Q:"S}".
. appo.m‘ccd on the paxt of the Stzie of i 1 :

. - o D ey
-8 STEC "‘3...\_, wWe aive asesoisingo

{§

-2
surveyed, marked engd fenzued the dividing line betueen <his Staze

and Mainc™,

o 3 e ol & 3 eyt = > AL S

=8 Q%W dampsairz cnd Mzine ccmnissiorners stotet in
a g - cade £} [ IR 4 . m—S . = —t N . e -
=sleln reEnort thnat they had Yoo decmzd is LESCZS3oTY £0 ocTmEniee

Sm S 3 F! —— = Y, = Qe g <

Cur surveys wntil we arrived nooth &t The hezd of Szlmon Folis Diver
-, - WS e -? —— .4 R Sarind p - >} S 35 ° PO 2
veeeuse Tae ang's Commissiconers In 1737 2ad dorormmined *thot The

& P o R 2 Co pey -2, -_— % : P S b \
cividing line shall pass up through e mouvh of the oc._.:_cz_-- .f:::.oo*ﬂ

-~ -
.

Dass
anc up the ziddle of the »ives o;f:‘ wicrniam

2 L...J\:_.'..IC"'i:;‘
- ~ _;_L -~
ziled tha

N
Saunon Falls, znd thr ‘"--':-: the 2iddle of Hhe s
= p S T2 i S e—
Tarthest headither20f'™™, Rosor: of Oom

Leoic e v T8 STl :O oo

W
o - — Lo m s 3 ) 3 Cogil ¥ S
The bcundasry linme reported oy ths c\...-._..mzc:*:ers o% Ms=im=
- -, ) & Co— = . - ., — -
cnd Nsw Honpshire was acespted as 2 toue boundswy lina oetieen The
3 Loy e T — 3 S-S — T —i~ 0
WO states, In Mew Hamoeh ire, by rasciution deted Docember 16 s =823,
C . s <
ot : N
it vwas: - .
2 b RPN =2 @ - s = -
desolved by the Senzte and licusc of 2eDres: .
> S - VL~ N e ey S ke ot
LT CENETEL Lot ock ;v‘-.C"' 2T The IE2ODT .
et s Sy—— ot vty __q__.u~, ~N— T — et T %y
«,u‘.m'_.aa;c--c_;b, '--C "4" R SIRAPTS el O - oAt AW P ST
CQzemia = 3 .. bt e ——i 2 -~ o
Stete of New :;ar:w‘w’*:, Dursuant €6 2 lesoive cf the
oz 5 i .o LT .
Legislature, sassad cune =0, 1827, .2=2 wno have, i: .
,\n,-l-‘_,. n{b{on vy =Y P e e e A DT ool any Ay e
. Ll ilinezTy wita Conm LOEBGZCNETT CRROInTEE o Tho o lll .
T ar, S = a3 e L
Ox The stats of Mainme, ascartained, sum eyed, morked-
o tan - ~ AL 1rs o~ 2 O S r_‘.-. -
and reacwed the dividing lime Lc...Jb\_-. <This Stete omé .
B Tt o b = sa_ > e T < - ~en I <
. the State of iaine, as set footh in saic .@Jo_.., <C-
N -_— -y Ay d - ~ -y — — -.-_ Sl -
setner with tha sucveys and 2CTT,ISATY Ang dCTumEnTs, e






C’--

v. %2
.

- =
ch, 5.

cpproved and accepted the reperi of the commd

Fd - 4- —~— \lme.. -
STOTY S8 Torth .._s.’-’"O‘Je, hoth VMo Unmashina and Madao
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celioncy, Thwe Covenncr
znd the Hcnorabie Cormcil

dezosi ted cn £ilo in the Saorerany? TI2

tary’s cIfice of ¢his
State. A2And *hotr the dividing line as surveyed, mazked

cut ang deszg::': Tad by said Commissicners, be, and the
sar2 is kereny coproved of, and shall, £rom c.‘."ld arte> ¢
Thoe cascazo cf tho Reoesiees te *‘Vacf‘f'l'\‘!ﬂﬂ'q as ‘1@ Loy e

g

aooLolicn, A Vo Zeld “L
beunda Ty lipe betwsen the Twe Stoces,” Providiag th

State of Maine do osprove of, and recozaize the some”.
9 Lsws of N H. sunzra, n. 343, :

v i .

tlaine, by legislztive resolve of :cs:maz*y 28, 1829,

commissioners, See
cner, 63 Maine Reports, 178, 190 (3373); 2ssoives 1828,

s SR N 2 —— - Ty
-There iz nc doubt thet, daced upsa the oo

ief Gocumeniary

bee o3l cenmrmmselodnin e Sbena -.-——.~\-: as

e S - ks P, b} PR Qo 3 PN [ 3o 3a] ¢
tod the boundany line Cosorized in the 1823 I8z ‘*“,

&?‘a D\’oc—ﬁ-—-m.—g ’ﬁ-‘"_o,“ Mrmem Fmagys Jemiteman Moo ’.'—.—.-

o - e -

PR OIFINNEOR ), b S L S002

in the mdad*n c¥ +he Piscatas

- Il ..s..l

. - R

Mot omiy Y@y fompshize, since 2328, &nd
the Stote of Mzizme, sin ermz2ly ond officizlly c_..:::::-‘ padal
1737 Ceterminztion of the 2iscoizgun Diver Zoundicry as sweostzined by
+the 17%0 decisd ien of the King ¢f Zmziond In Zoun il, net, moithor
sStzte, 23S 2 provines 6.2 state, hzs comiToverited, since 1745, Thst
Sezvey 1sland ugpen which the Uniied 3iares Wovy Yood is Icooizd is 2
Tort 0z the Siate of fadne, Izing LIvs of 1852, fmomiuobh 1T iene
Titied "am agt ceding Juxisdicticn oved ﬂf‘v-*::::. 1zmds on ‘Szzvey
Islznd fsicl in the fomm isic: of {Ttery to thoe infwzd Stoizs? tock
cifect cn dopuary 18, ‘85:’, According T ‘::‘.:‘: z2o, the Stzte of
¥zing cranted and cedzd £ the Imiteof States of Ampmica zu-\w'*:. Tion
Tover such mortion of Seavey island f{sicl inm thz Imim {sic] of

=
Xetery, as Ry be gurchosed Iox the zerpons o=z ':.s._::;; ‘.:n':: e Yalened
zs a mort of “the novy yaxd locoisd in Thzt toum An3 aocvides
™ - -

BT aa L ind

=
SR A Lo S = AS -
liesi ZThat the exclucive juricdiczicz sanlild

e © & e

) ..:.‘.x. HAmam ey
R ] ’.’ -t _.‘."._-

as ot 2 Ny $m JOS K 20 PR N S
rovest I the State of Mainme, whsnovsr Tiie 2id Lonss zo celad
e Tm - -~ e G 2 S e L e - —— b
SIhTii ¢2ase To L2 used by tihe imIsd 1iziss Ior the Zur3cse here-
DR . S Y e 4 .
I CC Seolaxr28y, B
v g o~ - St 3 3 e S I e e
1 I@0w Of 0 Ghjzction raiscel by the State of Now Honpehiire
o o'ata ] o Tmany s A el - = 3 ooy -, s b - oo |
CT This -;.ar.sc_::‘.zon Or TO Ihe ungeTlying '“'mrw that Seavey Island
c =
1S & pErc O

Al mel—— ?—0

Bl s g

- o < — - -
DO¥T O ing Terxitoriclliy,

¥ - e =T . S 3 S S — .
I hove stotzd adbove that o infien is thzT The Ttostions
o R (g ST L g 3 Lo o A — -
the vaiidizy cf tha Sooi=2 aine iIncome o ImmoscEd
N e e

I

P p—— —m e~ —een e = e : Asta I tdem 3 DA e o
[ .-..-..-“J.”..‘. Z roacidonts oonicyd SRQ wmATEsl SUTTZS -._J_]
- - N
Fm e T e Y e pmn b PP S RS, e S S A men rm T e
Sl LTI \..\.-..';_‘/ Iglznd in T Tonun DEvorm Soon ST To-
P mamy dem AN e T = Ay T eI o C“ ety oY oSono™ o— Pimevmn S
—— = e L= R g G O ——aie W VT sl e et - O
- (8]
P - e
Coveoonor and Jounck
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e 3031 +he Guestion dcgos ot
salate tc £he nperfoxmnnce of duiics cof thc Govemnor <s Governce
ar2 that Ther2 are no interosts of the stcoie o of the zecple
snvolved in the cuestion was corunicated o The Governox's oifice.
by letters dated Jely 1§, July 31, and Aunpgust 12, 16&2,

L P TR : - - aul N fosy e ] S L I~ -y

The request. fxcm the GoveDticr &ad CCoumotso DRISEL ICT Lne
Foaiod Jde ey > = R R, . | oo 3~ - o UL SR S .
Firgt timg, insoie &es this olfice 25 conezoned, tha Cuacticn .
T —-.-:-:ﬁeﬂ an.lna‘ Telny3 {s a Dare T NVmg,y T S eansy T everm mAecimmos
NOTRCL Ol \..j PRVER 2855 § 4Gl Ud  abedd aanvmscsdidtmn e S hern /D e wreimiCm G

my ozinicn on that cuestion, acsSve, It DTSt Ircoa Zovernor and
Council roised, also, the guestions of Tho volidilty of +*ha Itote.of,
‘aine ircome t=x isgosed upon Now IotpIiine residonls eoioved gt o -
o {nired Statos Ravy Yaxd on Seovey Isicmd end eifed Uallad Shztés.
Zuopreme Court cases I hnd set foaih Inry cuily IO iziior Ic

+he Covermor, - 2243t nitotions oo € 4,S,C,AL 5T IO5-314g. .
nwikor v, Citw of hin 346 P 334, 31 A 2¢ ZUG, ooni, dem,

328 4.8, 74i, 35 L, 9, &4 3, Ct, #l3 Asnliecticn ov

157 ¥, Suzn 83, afF =, 28 3285, corz, dan, 938 C.s,

3L, 24, 2 “3’331, 79 3i7, »eh, don, 359 Y.S.-32%, 32

384, 76 5, Ct. 5ie. ush this oegeest foo on Cpinith

by the Govermor iz o» =hon ¢he Govoooor, olona iz
cuestion »aised does mot relate To o penformonoe of Iiiiza of N2
Covarnos o=2 Couneil mor o Intorasts oFf e gtato O DU UL SEUILES
Thorciore, the reigyant Tono the Zoitors of Shil oIIECT TS
<ho Cervernco, dotod 33, ond Juaoest 12, 1003, pote
+he rEiuest Iyxom the Governmen Soinis

- iR -—— - —r et ANV s mer B ek, .

Eistoricnlly, Toom Tho ooosrds in Hhis ofifloe, a2 lexdt o

sravicues CoveErnors 3 moiscd Fho oumcisicn of stote zssicizmes In
oemimevensiss Tosovding She imsositicn of omother siziefs Imooms I
voon Now Zoapchine residents onmloyel im Iher oI St £0%: Pihorbtnl
cooosicns, excz Govornon cocepted this office’s

io~21 isstes imvolved motiors porscnzi o the aforisved lou hzmposive
souidonts Uho shcuid ogtain lepEl oocunestl IO IoRIIooiT oo
lz-aizyvics rondered in those instonoos by hisS © tho =2ISoT-
omon of That icoel advice by The Soveroor wome coroesI, In oy csinion,

.- -
. " % Py, Y - R
vy O, L ™ :'C‘E\:o
~ o S o B
Co0TMEIS O. egccyogp )
et o e e, T ey
STCOTY Comeoal







OPEN HOUSE -

VE

PROGRAM OF EVENTS

OPENING OF THE NEW PISCATAQUA RIVER BRIDGE
AND THE MAINE AND NEW HAMPSHIRE APPROACHES

PORTSMOUTH, NEW HAMPSHIRE AND KITTERY, MAINE

November 1, 1972

Beginning at 9 o'clock and ending at 11:30 a.m.

Coffee and doughnuts served at the Maine portal of the
new Piscataqua River Bridge.

Guided bus tours of the new bridge and the Maine and
N. H. approaches. Buses will leave the Maine portal at
one-half hour intervals. Highway engineers will familiarize
the public with the new roadway and interchange facilities
in both States.

During Open House, guests will be given a final oppor-
tunity to inspect the new Piscataqua River Bridge on periodic
foot tours with Maine and New Hampshire construction engineers
as tour guides,

Press tour of the new facilities for members of the New
England States news media beginning at 10:30 A.M.

DEDICATION CEREMONIES

Wednesday, November 1, 1972 at 1:00 P.M.

DIRECTORS OF CEREMONIES David H. Stevens, Commissioner

BAND CONCERT

g —-

NATIONAL ANTHEM

INVOCATION

GREETINGS

GREETINGS

REMARKS
REMARKS
REMARKS
REMARKS

BENEDICTION

TWO MOTORCADES WILL DRIVE NEW HIGHWAY

Maine Department of Transportation

Robert H. Whitaker, Commissioner
New Hampshire Dept. of Public Works & Highways

1:00 P.M.

_ Kittery school Band
Mrs. Joanne Reams, Director

Portsmouth Senior High School Band
Mr. William Elwell, Director

1:30 P.M,

Portsmouth Senior High School.Band
Mr. William Elwell, Director

Rev, Clifton J. Wood
St, Mark's United Methodist Church
Kittery, Maine

Mr. Manuel Sousa
Chairman, Kittery Town Council

Honorable Arthur ¥. Brady, Jr. ME 000378
Mayor, City of Portsmouth

INTRODUCTION OF DISTINGUISHED GUESTS

John A. Volpe, Secretary
U.S. Depariment of Transportation

Ralph R. Bartelsmeyer, Acting Administrator
Federal Highway Administration

Governor Kenneth M. Curtis
State of Maine

Govexrnor Walter Peterson
State of New Hampshire

Father Joseph E. Shields
Pastor, St., Catherine's Church
Portsmouth, New Hampshire

RIBBON CUTTING CEREMONY

cesenaons Geeeiraen «.... ALL INVITED TO JOIN
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Supreme Gmurt of the Hnited States

Ocroser TEerM, 1972

No. —, Original

STAaTE oF NEwW HAMPSHIRE, Plaintiff

.

STATE oF MAINE, Dcfendant

MOTION FOR LEAVE TO FILE COMPLAINT AND
COMPLAINT

WARREN B. RUDMAN
Attorney General

DAVID H. SOUTER
Deputy Attorney General
Office of the Attorney General
State House Annex
Concord, New Hampshire

ATTORNEYS FOR PLAINTIFF
State of New Hampshire
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Ju the
Supreme ot of the United States

October Term, 1972

No. —, Original

The State of New Hampshire, Plaintiff
v,

The State of Maine, Defendant

MOTION FOR LEAVE TO FILE COMPLAINT

" The State of New Hampshire, by its Attorney General, asks
leave of the Court to file its Complaint against the State of
Maine submitted herewith.

WARREN B. RUDMAN
Attorney General

DAVID H. SOUTER
Deputy Atttorney General

June 6, 1973






I the
Supreme Cmut of the United States
October Term, 1972

No. _, Original

The State of New Hampshire, Plaintiff
v

The State of Maine, Defendant

COMPLAINT

The State of New Hampshire, one of the states of the United
States of America, by its Attorney General brings this suit against
Defendant, the State of Maine, also one of the states of the United
States of America, and for its cause of action states:

I

The jurisdicition of this Court is invoked under Article III, Sec-
tion 2, Clause 2 of the Constitution of the United States, and Title
28, United States Code, Section 1251 (2) (1), since by this Complaint
the State of New Hampshire seeks to initiate proceedings for an

order describing a segment of the Iateral marine boundary between
the two states, N )

I

The description of the common boundary separating what are
now the States of New Hampshire and Maine is contained in an
Order in Council with respect to the Provinces of New Hampshire
and Massachusetts Bay dated April 9, 1740, which provides, so far

PP
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as is pertinent here, “[t]hat the Dividing Line shall pass up thrd
the Mouth of Piscataqua Harbour and up the Middle of the River
« - - And that the Dividing Line shall part the Isles of Shoals and
run thré the Middle of the Harbour between the Islands to the Sea
on the Southerly Side.” Laws of New Hampshire, Vol. 2, p. 790,
793, A. S. Batchellor, Ed., Concord, New Hampshire 1913.

m

So far as is pertinent to this Complaint, the territory of the State
of New Hampshire is identical with that of the former Province
of New Hampshire, (Constitution of New Hampshire, Part Sec-
ond, Article 1st) and the territory of the State of Maine is identical
with that of the former Province of Massachusetts Bay, (Constitu-
tion of Maine, Preamble) .

v

- The lateral marine boundary separating the two states is there-
fore a line

(2) passing through the midpoint of the mouth of the Piscataqua
River, also known as Portsmouth Harbor in the vicinity of the
mouth of the River,

" (b) passing through the midpoint of the mouth of Gosport Har-
bor, in the Isles of Shoals, lying approximately six geographi-
cal miles seaward in the Atantic Ocean from the mouth of the
Piscataqua River, and separating Star Islaiid, a part of the
State of New Hampshire, from Cedar and Smuttynose Islands,
parts of the State of Maine, and

(¢) a straight line passing through the Atlantic Ocean and con-
necting the midpoints of the mouths of the River and Harbor
desaribed above. This straight line is labled “Portsmouth Har-
bor-Gosport Harbor” on the map reproduced as the Appendix,
and made a part hereof by reference.
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A"

At all times material to this Complaint, the State of New Hamp-
shire has been and is now entitled, to the exclusion of the State of
Maine, to exercise sovereign rights of a state in and to the area
southerly and westerly of said lateral marine boundary, such rights
incduding but not limited to the right to enforce applicable laws of
the State of New Hampshire such as those laws providing for the
licensing of fishermen to take lobsters from the seabed and exclu-
sion of those not lawfully licensed, and the rights to explore and
exploit the natural resources in, on and about the seabed and sub-
soil underlying the Atlantic Ocean.

A 21

For over one hundred years New Hampshire has permitted its
residents to fish in the area southerly and westerly of said lateral
marine boundary, and its residents have done so understanding the
area to be within the State of New Hampshire, and in more recent
times New Hampshire has issued licenses to permit such fishing; in
particular, during that time those residents have been accustomed to
determine the approximate location of said lateral marine boundary
by making reference to the lights-in-range line, so-called, (labeled
*“Lights in Range” on the map reproduced as the Appendix) being
the extension to the mouth of Gosport Harbor of a line connecting
Fort Point Light (labeled as “A"” on the map) and Whaleback Light
(labeled as “B” on the map).

viI

The State of Maine claims some sovereign rights southerly and
westerly of said lateral marine boundary, and in particular claims
that the lateral marine boundary line connecting baselines crossing
the mouths of the River and Harbor, described in Paragraph IV,
is not a straight line, but a crooked line proceeding from a point on
the baseline crossing the mouth of the Piscataqua River approxi-
mately one hundred fiftysix degrees ‘East (true) for approximately
three and twenty-six hundredths geographical miles; thence approxi-
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mately one hundred thirty-two degrees East (true) for approxi-
mately one and seventy-one hundredths geographical miles; thence
approximately one hundred twenty-three degrees East (true) for
approximately one and twenty-nine hundredths geographical miles
to a point on the baseline crossing the mouth of Gosport Harbor.
This crooked line is labeled “Maine New Hampshire Boundary
Line” on the map reproduced as the Appendix.

Vi

The straight line claimed by the State of New Hampshire as the
lateral marine boundary between the two states, and the crooked
line claimed by the State of Maine, thus form a disputed area of
approximately two thousand four hundred acres.

IX

The crooked line is labeled as the Maine-New Hampshire bound-
ary on the United States Geological Survey Map of the area in
qutstion, entitled “Maine-New Hampshxrc/ York Quadrangle,” Edi-
tion of 1920, but no legal basis exists to justify the description of
the lateral marine boundary between the two states as that crooked
line, and officials of the Geological Survey do not know why the line

was so described. A portion of that map is reproduced as the Appen-
dix to this Complaint.

X

No area relevant to this complaint is more than three geographi-
cal miles seaward from the ordinary low water mark of territory of

one or the other of the two states or from the outer limits of inland
waters of one or the other of the two states.

X1

In the assertion of claimed sovereign rights southerly and westerly






6

of the straight lateral marine boundary and within the disputed
area, the State of Maine has, among other acts, purported to license
its residents to take lobsters from the seabed southerly and westerly
of that boundary and has sought by the purported enforcement
of its lobster licensing laws to exclude New Hampshire residents
from the area southerly and westerly of that boundary.

X1

On May 23, 1973, officers of the State of Maine operating in
waters southerly and westerly of the straight lateral marine bound-
ary arrested a New Hampshire resident duly licensed by New Hamp-
shire to take lobsters there, and charged him with taking lobsters
without being duly licensed to do so by the State of Maine, which
charge is now pending.

XIII

Officials of the State of Maine have stated to officials of the State
of New Hampshire that they will arrest and prosecute other New
Hampshire residents, duly licensed by New Hampshire, who attempt
to take lobsters southerly and westerly of the straight lateral marine
boundary, and in so doing will continue to derogate from the sov-
ereignty of the State of New Hampshire over the disputed area.

X1V

There is thus a controversy between the two states about the loca-
tion of a significant segment of their lateral marine boundary.

Xv

Although commissioners from each state authorized to propose a
compact for the resolution of this boundary dispute have met to-
- gether in an effort to resolve the dispute, no agreement has been
“reached, and it does not appear likely that any agreement can be

reached.
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WHEREFORE, the State of New Hampshire prays that the State
of Maine be required to answer this complaint; that a preliminary
order be issued restraining the State of Maine from interfering with
fishermen duly licensed by the State of New Hampshire and fishing
southerly and westerly of the straight line described in paragraph
1V (), above; that a special master be appointed to consider and
report upon the historical claims and other factual evidence of the
parties; that a decree be entered declaring the lateral marine bound-
ary between the two states to be the straight line desaribed in para-
graph 1V (c), above; and for such other and further relief as may

be proper.
THE STATE OF NEW HAMPSHIRE
By

WARREN B. RUDMAN
Attorney General
DAVID H. SOUTER
Deputy Attorney General

Counsel for Plaintiff

June 6, 1973






CERTIFICATE OF SERVICE

I, David H. Souter, Counsel for Plaintiff, do hereby certify that
in accordance with Rule 9(3), all parties required to be served
thereunder have been served by mailing three copies each of the
foregoing Motion and Complaint to The Honorable Kenneth M.
Curtis, Governor of the State of Maine and The Honorable Jon A.
Lund, Attorney General of the State of Maine addressed to their
respective offices at the State House, Augusta, Maine, by first class
mail, postage prepaid, each address being within 500 miles of the
point of mailing.

DAVID H. SOUTER

Concord, New Hampshire
June6, 1978
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APPENDIX

Portion of United States Department of the Interior Geological
Survey map, Maine-New Hampshire/York Quadrangle, Edition of
1920, No. N4800-W7030/ 15, with markings to which references are
made in the preceding Complaint.
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In the
Supreme Cort of the nited States

October Term 1972

No. 64, Original

The State of New Hampshire, Plaintiff
\2

The State of Maine, Defendant

PLAINTIFF’S REPLY BRIEF TO
DEFENDANT’S BRIEF OPPOSING
LEAVE TO FILE COMPLAINT

New Hampshire as plaintiff respectfully submits this reply
brief in answer to arguments made by the State of Maine in its
brief urging the Court to deny plaintiff’s motion for leave to file
a complaint herein.

JURISDICTION

The proposed complaint alleges that jurisdiction is founded
on Article IlI, section 2, Constitution of the United States,
which provides that the original jurisdiction of the Court shall
extend to “‘controversies between two or more States”. Further-
more, 28 USCs. 1251 provides that:

“* * % (3) The Supreme Court shall have original and
exclusive jurisdiction of: (1) All controversies between two
or more States; * ¥ * *»

QUESTION PRESENTED

Whether the proposed complaint states a cause of action
sutficient to invoke the original jurisdiction of this Court.

]







C e e e e s s

STATEMENT

On June 6, 1973, New Hampshire filed with the Clerk of this
Court a motion for leave to file a complaint against Maine, to
which was appended the proposed complaint. Subsequently a
motion for preliminary injunction was filed by New Hampshire,
opposed by Maine, and denied by the Court. Then on July 31,
1973, Maine filed its brief in opposition to New Hampshire’s
motion for leave to file complaint.

The “controversy” between New Hampshire and Maine, upon
which the complaint is based, concerns the true location of the
lateral marine boundary between New Hampshire and Maine in
that area of the Atlantic Ocean lying between the mouth of
Portsmouth Harbor (which is also the mouth of the Piscataqua
River) and the entrance to Gosport Harbor in the Isles of
Shoals.

The Isles of Shoals are a group of small islands, lying about six
miles offshore. The northerly part of this group of islands lies
in Maine and the southerly part lies in New Hampshire. Thus
the state boundary parts the islands running between Cedar
Island in Maine and Star Island in New Hampshire. Cedar Island
and Star Island are connected by a breakwater and form a small
harbor, known as Gosport Harbor, which derives its name from
the former village of Gosport on Star Island.

The legal basis for the common boundary between Maine and
New Hampshire is the English Order in Council of April 9, 1740
(when Maine was part of the Province of Massachusetts Bay),
the pertinent section thereof reading as follows:

“{t] hat the Dividing Line shall pass up thro the Mouth of
Piscataqua Harbour and up the Middle of the River. . .And
that the Dividing Line shall part the Isles of Shoals and run
thro the Middle of the Harbour between the Islands to the
Sea on the Southerly Side.” Complaint, Section I1, at page 3.

This Order in Council is silent as to the course of the
boundary between the mouth of Piscataqua or Portsmouth
Harbor and the entrance to Gosport Harbor of the Isles of
Shoals. However, the two terminal points being known, it is a
well known presumption of the common law that a straight line

2
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ARGUMENT
L

NEW HAMPSHIRE HAS ASSERTED A POSITIVE AND
DEFINITE BOUNDARY CLAIM, ADVERSE TO THAT OF
MAINE.

A. New Hampshire Statutes

Subsequent to the filing of the motion for leave to file
complaint herein, the legislature of New Hampshire passed and
the governor approved, effective July 5, 1973, chapter 580,
Session Laws of 1973 (‘“‘An Act to define fhe offshore
jurisdiction of the state”, originally House Bill No. 714
introduced April 3, 1973.) Section 1 of this act (RSA 1:15-D
provides in part as follows:

“1:15 Lateral Boundaries. Until otherwise established
by law, interstate compact or judgment of the supreme
court of the United States, the lateral marine boundaries
of this state shall be and are hereby fixed as follows:

“l. Adjoining the State of Maine: Beginning at the
midpoint of the mouth of the Piscataqua River; thence
southeasterly in a straight line to the midpoint of the mouth
of Gosport Harbor of the Isles of Shoals; thence following
the center of said harbor easterly and southeasterly and
crossing the middle of the breakwater between Cedar
Island and Star Island on a course perpendicular thereto,
and extending on the last-mentioned course to the line of
mean low water; thence 102° East (true) to the outward
limits of state jurisdiction as defined in RSA 1:14. As to
that section of the lateral marine boundary lying between
the mouth of the Piscataqua River and the mouth of
Gosport Harbor in the Isles of Shoals, the so-called line of
‘lights on range’, namely, a straight line projection south-
easterly to the Isles of Shoals of a straight line connecting
Fort Point Light and Whaleback Light shall be prima facie
the lateral marine boundary for the guidance of fisher-

5
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men in the waters lying between Whaleback Light and the
Isles of Shoals.”

Shortly before this action was commenced, the legislature of
New Hampshire had enacted and the governor approved,
effective March 28, 1973 (chapter 58, Session Laws of 1973),
the following joint resolution “relative to the marine boundary
between Maine and New Hampshire’”:

“It is hereby declared that the State of New Hampshire
does not and never has agreed to or acquiesced in the
lateral marine boundary between the States of Maine and
New Hampshire as most recently delineated on maps of
the Kittery and Isles of Shoals quadrangles published by
the U. S. Geological Survey in 1956 or on any prior
editions of such maps showing substantially the same
delineation.”

B. Maine Statutes and Other Data

A careful search through the Maine statutes down to date has
disclosed no similar legislation relating to the lateral marine
boundary between the two states.

Maine was originally a district of the Province of Massachu-
setts Bay, prior to the American Revolution. It continued as
part of the Commonwealth of Massachusetts after Inde-
pendence and until 1820.

The Act of Congress providing for the admission of Maine to
the Union (Act of March 3, 1820; Vol. §, U.S. Stat. at Large, p.
544) contains no reference to the boundaries of the new state.
The act of the Massachusetts legislature (Act of June 13, 1819,
contained in Laws of Maine with First Constitution, 1832
edition) consenting to the separation of Maine from Massachu-
setts and providing for a popular referendum on the issue,
likewise contains no boundary description. Neither does Maine’s
first constitution, published in the same volume.

In the notorious Wagner murder case arising from a homicide
committed on one of the Isles of Shoals (reported in State vs.
Louis Wagner, 61 Maine 178 at 190), the boundary question is
alluded to, but no claims or rulings are set forth concerning the

6
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lateral marine boundary between the two states. See alsoithe
message of Governor Enoch Lincoln of Maine to the legislature
dated June 13, 1829, containing the first perambulation of the
common boundary by commissioners representing the two
states (immediately following chapter 29, Maine Session Laws,
1829), which likewise contains no reference to the lateral
marine boundary betweer the two states.

C. Colonial Documents

While the colonial documentation of the boundary, derived
from the British Order in Council of April 9, 1740 (referred to
in par. IT of the complaint), is silent as to the lateral marine
boundary, there is one document in the New Hampshire public
papers relating to this controversy which shows that the New
Hampshire commissioners were thinking in terms of a straight
line as the obvious lateral marine boundary between the two
provinces. It was argued by the New Hampshire commissioners
in their answer to the Massachusetts Bay claim with reference to
the direction of the straight-line boundary extending north-
westerly to Canada that consideration should be given to the
opposite effect such direction might have on the straight-line
boundary extending offshore to the Isles of Shoals, as follows
(Vol. XIX, N. H. State Papers, pp. 293 ff):

“As to the Northern boundary of New Hamp® or the
Line that should be run between that part of the Province
of the Mass® Bay which was the late Province of Main &
New Hampshire, We think that the Mass® can Claim no
further than the bounds Set forth in their Charter, & the
Settling that point ends the Dispute, for we say whatis not
within their Province is within ours; Now the words of the
Charter must be the guide here as well as on the other
Side, & So far as the River Runs there can be no Dispute,
& by the word Directing the Course afterwards viz
North-Westward, can with propriety be meant nothing but
a few Degrees West of the North, and is an Equivalent
expression or the Same with, North Westerly, which is
always understood to mean a few Degrees less than a
Quarter of a point West of the North. And this Course it

2
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ought to Run from the head of the River Now Called
Salmon falls which is at a Pond—We are Confirm’d in this
.Opinion, because the half of the Isles of Shoals lays in the
Province of the Mass® viz the Easterly half between which
& the other half ly’s the Harbour or Road, which is near
South from Piscataqua River, now if the Line from the
head of the River should be Northwest this from the
mouth of the River should be South-East, & then all the
Isles of Shoals will fall in the Province of New Hamp®
Contrary to the Express words of the Charter —>

D. Common Law Interpretation

Then too, at common law, when two end-points in a
boundary are known, there is a presumption that the con-
necting link is a straight line running from one terminus to the
other. As stated in Boundaries, 12 Am Jur (2) pp. 595-596, s.
56 “Presumptions”:

“Consequently, in the absence of some controlling
indication to the contrary, when a description of the
boundaries of land calls for a line from one monument to

another, the law presumes a straight line is intended;
% %k %k % O

By way of analogy, see also Doddridge v. Thompson, 9
Wheaton (U. S.) 469; 6 L.Ed. 137. Also annotation 54 ALR
781, entitled “Distance as determined by a straight line or other
method™.

II.

THE MAP RELIED UPON BY THE STATE OF MAINE IS
INCONCLUSIVE EVIDENCE AT THIS STATE OF THE
PROCEEDINGS.

A. Background Relating to U.S. G.S. Map

The map relied upon by the State of Maine in its brief in
opposition to the motion of New Hampshire for leave to file

8
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complaint herein, is the Kittery-Isles of Shoals quadrangle
(1956 edition) as published by the U. S. Geological Survey, a
bureau of the Department of Interior. The same or a slightly
different lateral marine boundary appears in several prior
editions of the map going back to 1916-1917.

Maine correctly states in its brief at page 7 that this federal
bureau does not have “authority to establish legally binding
boundaries between States™. )

Reference is also made to statements of the Director, U. S.
Geological Survey, in his letter to Congressman James Cleveland
of New Hampshire dated June 10, 1966, (which is already
before the court as Appendix A to New Hampshire’s rebuttal
brief in support of its motion for a prehmmary injunction),
reading as follows:

" “Inreviewing topographic quadrangle maps of the area in

question, we found no evidence to prove that the
Maine-New Hampshire boundary from the mouth of
Piscataqua River to the Isles of Shoals is a straight line.
Neither have we found any proof that it is a curving line
although it is shown on the now out-of-print special
Portsmouth 1:62,500-scale topographic map prepared by
the Geological Survey in 1916-17. It was hoped that the
or;gmal field survey sheets for this map, stored in the Na-
tional Archives, would provide some documentation as to
why the curving boundary was shown. Unfortunately, none
was found. Accordingly, we can only conclude that per-
sonal interpretations on the part of the field engineer, pos-
sibly supported by local opinion, was the reason for the
line being shown in that manner.

“On the 1:24,000 scale topographic quadrangle maps of
the area, prepared in 1944 by the U. S. Coast and Geodetic
Survey for the Army Map Service, the boundary is shown
in this same general location although it is more curving in
some parts on the 1916-17 map. We believe these minor
differences indicate that definite information regarding the
boundary location was not available during either survey.”
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Two other facts confirm the uncertainty of the validity of the
marine boundary as shown on this map. First, the authoritative
publication of the U. S. Geological Survey entitled “Boundaries
of the United States and the Several States” Bulletin No. 1212
(1966) by Franklin K. Van Zandt does not mention, directly or
indirectly, the marine boundary shown on the map, although it
otherwise describes all state boundaries in great detail. Second,
in a publication of the U. S. Coast and Geodetic Survey, a bureau
or the Department of Commerce, entitled “Delimitation of
Ocean Space Boundaries between Adjacent Coastal States of the
United States” by William L. Griffin, legal consultant (1968),
the author points out that the problem of determining the
proper location of the lateral marine boundaries between the
coastal states of the United States is a common one, and, in his
discussion of the lateral marine boundary between Maine and
New Hampshire, he refers to it as being one of those which is
“substantially undelimited”, saying:

“Of the 18 lateral boundaries between the States only
one is unambiguously and completely delimited, three
others are substantially delimited but are incomplete in the
sense that the States concerned are not claiming as much
ocean space territory as Congress has authorized them to
claim and fourteen are substantially undelimited. In some
cases inexact language makes ambiguous the authors’ intent.
In most cases, however, there is an almost complete lack of
delimiting language. Such omissions are, of course, under-
standable. Until recent years there was no felt need for
delimiting State boundaries in ocean space.

“The thirteen substantially undelimited lateral State
boundaries are as follows:

MAINE—-NEW HAMPSHIRE

“In 1731 commissioners from the two States, who had
been appointed to fix the boundary, met but were unable
toagree. New Hampshire appealed to the King who ordered
the dispute to be settled by commissioners from the
neighboring Provinces. Their Report, confirmed by the

10
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King by Order in Council of August 5, 1740, provided that
‘the dividing line shall pass up through the mouth of
Piscataqua Harbor’ and that seaward ‘the dividing line shall
part the Isle of Sholes, and run through the middle of the
Harbor, between the Islands to the sea on the southerly

3

side’.

The author makes no reference to the U. S. G. S. map relied on
by Maine. Presumably he would have done so if the map fur-
nished any legal basis for settling the lateral marine boundary, as
his treatise is a scholarly and exhaustive one.

B. Legal Basis for State Boundaries in New England

The usual methods of resolving boundary dispuies between
the thirteen original states of the Union are:

(1) By reference to the Crown grant of each state, made
before the Revolution, and interpretation of it. See for example
Vermont vs. New Hampshire, 289 U. S. 593.

(2) By written agreement between the two states, ratified by
the U. S. Congress under the “compact clause”. (Here both
states have been unsuccessful in attempts to achieve agreement
under such procedure (see their separate acts creating boundary
commissions, namely, chapter 429, N. H. Session Laws of 1971,
approved June 30, 1971 and chapter 131, Maine Session Laws
of 1971, approved June 25, 1971)).

(3) By long continued acquiescence by one state in the
boundary claimed by another. See for example Ohio vs. Ken-
tucky, uU. S. , 35 L.Ed. (2d) 560, decided March
5, 1973.

(4) By judgment of this Court in an original action. (See prior
unsuccessful efforts to litigate this issue in the U. S. district
courts of Maine and New Hampshire, referred to in paragraphs
IXand X of New Hampshire’s motion for preliminary injunction
herein).

Thus it appears that, on the basis of the foregoing analysis,
the U. S. Geological Survey map relied upon by Maine, in its
brief in opposition, should not be given any substantial weight
at this stage of the proceedings and before any evidence is heard.

H
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The map standing by itself does not furnish any legal basis for
resolving the boundary dispute.

C. New Hampshire Has Not Acquiesced in the
Lateral Marine Boundary Shown on the Map

The allegations of paragraph VI of the complaint are suffi-
cient to deny acquiescence. See also the New Hampshire joint
legislative resolution (chapter 58, Session Laws of 1973) quoted
in section I-A of this brief, supra.

Furthermore, the publication in 1916-1917 of the first edi-
tion of the U. S. G. S. map showing the marine boundary now
claimed by Maine was not an act of the State of Maine. The date
when Maine first began to claim such line to be the true lateral
marine boundary does not appear in the record and cannot be
known unless Maine answers the complaint. Acquiescence by
New Hampshire in Maine’s claim could not begin until Maine
first asserted its claim.

D. The Thalweg Doctrine and Equality in Navigation .

The so-called “thalweg doctrine” also relied on by Maine in its
brief has no application to the determination of a boundary in
the open ocean, outside the mouth of a navigable river such as
the Piscataqua. As was said concerning the “thalweg doctrine” in
Texas vs. Louisiana, U. S. ; 35 L.Ed. (2) 646
(decided March 20, 1973):

“The doctrine was borrowed from international law and
has often been adhered to in this Court, although it is plain
that within the United States two States bordering on a
navigable river would have equal access ot it for the pur-
poses of navigation whether the common state boundary
was in the geographic middle or along the thalweg.”

E. The Equidistant Principle

Maine’s brief in opposition also refers to the median line
or equidistant principle for mathematically drawing lateral
marine boundaries. This principle was adopted in the Inter-
national Convention on the Territorial Sea and the Contiguous

12
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Zone, signed at Geneva in 1958. See section |, Article 12
thereof. But it is subject to the limitation that it does not apply
where “historic title or other special circumstances” indicate a
contrary solution. It is unlikely that the U. S. Geological Survey
mapmakers of 1916-1917 when the line claimed by Maine was
first drawn or mapped, were acting on the basis of a principle of
international law which did not become well accepted until the
1958 convention, or some 40 years later.

Furthermore, New Hampshire represents to this Court that it
is prepared to prove, at the trial, that the lateral marine boundary
shown on the U. S. G. S. map relied upon by Maine is not
drawn according to the median line or equidistant principle and
that a hypothetical lateral marine boundary drawn between the
mouth of Portsmouth Harbor and the Isles of Shoals, in accord-
ance with this principle of international law. would contain 5 or
6 sharp changes in course all within this six mile stretch of open
sea, making it an entirely impractical and indeed impossible
boundary from an administrative or law-enforcement viewpoint.
The location of the Isles of Shoals and the heavy fishing in the
arca compound the problem in this respect.

In Shore and Sea Boundaries by A. L. Shalowitz (U. S. Dept.
of Commerce, Coast and Geodetic Survey, 1962) at vol. L p.
232 n.55, the author remarks that there may be occasions not
to use such a mathematical line, saying:

“Exceptional configurations of a coast, the presence of
islands, the existence of special mineral or fishing rights in
one ot the States, or the presence of a navigable channel
are among the special circumstances which might justify a
deviation from the median line.”

.

IN SUCH AN ORIGINAL ACTION AS THIS ONE, THE
SUPREME COURT HAS JURISDICTION TO DETERMINE
THE APPROPRIATE LATERAL MARINE BOUNDARY AND
MAY ACCEPT THE CLAIMS OF EITHER STATE OR REJECT
THOSE OF BOTH, IN SO DOING.

13
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In Vermont vs. New Hampshire, 289 U. S. 593, Vermont
claimed to the center line of the Connecticut River, and New
Hampshire claimed to the top of the west bank of the same
River. This Court did not accept either claim. Instead, having
taken jurisdiction, it proceeded to determine the true boundary
and fixed it at low water mark on the west side of the River.

Here New Hampshire has claimed in its proposed complaint
that the true lateral marine boundary is a straight line connecting
Portsmouth Harbor and Gosport Harbor in the Isles of Shoals,
but the proposed complaint also prays “for such other and
further relief as may be proper”.

In this action, New Hampshire is entitled to a judgment deter-
mining the lateral marine boundary between itself and Maine,
whether it be the straight line claimed by New Hampshire, the
curved line claimed by Maine, or some other line determined by
this Court. In a boundary action, a court of equity traditionally
gives complete relief by rendering judgment fixing the true
boundary, thus seeking to end the dispute and all further litiga-
tion. See Mississippi v. Louisiana, 350 U. S. 5; Rhode Island v.
Massachusetts, 12 Peters (U. S.) 657.

Rule 9 of the rules of this Court states that the Federal Rules
of Civil Procedure are to be followed in this action where
appropriate. It is the policy of the Federal Rules of Civil Pro-
cedure to give complete relief in one action. See Cyclopedia of
Federal Procedure (3d ed, 1967) s. 9.09 (vol. 3) and s. 14.235
(vol. 4). See also Rule 54(c) of the Federal Rules of Civil Pro-
cedure. Compare Sullivan vs. Dumaine, 106 N. H. 102, 205
At1(2) 848 and Barber vs. Somers, 102 N. H. 38, 150 Atl(2) 408.

In Alabama vs. Arizona, 291 U. S. 286, cited by Maine, this
Court refused to entertain the complaint because:

“If filed, the bill would have to be dismissed for want of
equity.”

That case did not involve a boundary dispute between states.

In the present case, New Hampshire has filed a proposed com-
plaint which on its face entitles it to the judgment of this Court,
either a decree sustaining the boundary claimed by it or a decree
determining the appropriate boundary in the disputed marine
area.

14
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The controversy is one involving 2,400 acres of marine terri-
tory, closely fished by competing lobster fishermen of both
states. This controversy is a serious dispute, which has threatened
to erupt into an open conflict between law enforcement officers
and fishermen of the two states. There have already been two
arrests coupled with seizures of fishing equipment, and threats
of more to come. There have been claims of sabotage of fishing
equipment in the disputed area. Attempts at settlement by
negotiations between commissioners of the two states have
failed. There has been abortive litigation in the lower federal
courts of the two states. See affidavits attached to New Hamp-
shire’s motion for preliminary injunction herein.

If this Court should refuse leave to file the complaint, there is
grave danger, based on immediate past history, that, in such a
frustrating situation, further border incidents, violence, retalia-
tion or property damage of a serious nature will occur. The
Supreme Court of the United States is the only tribunal to which
either state may go for a peaceful and binding settlement of an
exceedingly troublesome border dispute, which shows no signs
of abating short of a final settlement by a tribunal which has the
Jurisdiction to impose it. :

CONCLUSION

We respectfully submit that the complaint. when viewed in
the light of the applicable case and statute law, states a cause of
action clearly sufficient to entitle New Hampshire to a decree
establishing the true lateral marine boundary between itself and
the State of Maine and that its motion for leave to file its com-
plaint ought to be granted.

Respectfully submitted
The State of New Hampshire
By Warren B. Rudman
Attorney General
David H. Souter
Deputy Attorney General
Richard F. Upton
Special Counsel

Counsel for the Plaintiff
August 31, 1973
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In the
Supreme Gourt of the Huited States

October Term, 1973

No. 64, Original

The State of New Hampshire, Plaintiff
V.
The State of Maine, Defendant

MOTION FOR ENTRY OF J UDGMENT
BY CONSENT OF PLAINTIFF AND DEFENDANT

Come now the Statc of New Hampshire and the State of
Maine by and through their respective counsel and move the
Court to enter judgment in this action by consent of the
Plaintiff and Defendant as specified hereunder.

Counsel for Plaintiff, namcly, the Attorney General of New
Hampshire, Warren B. Rudman, the Deprity Attorney General
of New Hampshire, David H. Souter, and Special Counsel for
New Hampshire, Richard F. Upton, and Counsel for Defendant,
the Attorney General of Maine, Jon A. Lund, and Assistant
Attorney General Charles R, Larouche, represent to the Court
that after long and carefu] study, they have come to agreement
as to the pertinent facts and the applicable legal principles
determinative of this action. The aforementioned Counsel have
concluded that it is in the best interest of each State and of the
Court to dispose of this action by a judgment as specified
hereunder.

The aforementioned Counsel assure the Court that the
requested disposition of this action has been fully explained to
the Governor and Executive Council of each State by its
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Counsel and that the Governor and Executive Council of each
State approve the requested disposition of this action.

WHEREFORE, the Plaintiff and Defendant. by and through
their respective Counsel, move the Court to enter the following
Judgment, each party hereby consenuing thereto:

(1) This judgment determines the Jateral marine boundary
line between New Hampshire and Maine from the inner
Portsmouth Harbor to the breakwater at the end of the inner
Gosport Harbor, upon the Complaint, Answesr Pretrial
Memoranda and agreement of Counsel for New Hampshire and
for Maine.

(2) The source of the lateral marine boundary line between
New Hampshire and Maine lies in‘the Order of the King in
Council of April 9, 1740, which Order provided:

“And as to the Northern Boundary between the said
Provinces, the Court Resolve and Determine, That the
Dividing Line shall pass up thrd the Mouth of Piscataqua
Harbour and up the Middle of the River into the River of
Newichwannock (part of which is now called Salmon
Falls) and thr6 the Middle of the same to the furthest
Head thereof and from thence North two Degrees Westerly
until One Hundred and Twenty Miles be finished from the
Mouth of Piscataqua Harbour aforesaid or until it meets
with His Majestys other Governments And That the
Dividing Line shall part. the Isles of Shoals and run thr the
Middle of the Harbour between the Islands to the Sea on
the Southerly Side; and that the Southwesterly part of the
said Islands shall lye in and be accounted part of the
Province of New Hampshire And that the North Easterly
part thereof shall lye in, and be accounted part of the
Province of the Massachusetts Bay and be held and
enjoyed by the said Provinces respectively in the same
manner as they now do and have heretofore held and
enjoyed the same. .. .”

(3) The terms “Middle of the River” and “Middle of the
Harbour,” as used in the above-quoted Order mean the middle
of the main channel of navigation of the Piscataqua River and
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the middle of the main channel of navigation of Gosport
Harbor, .

(4) The middle of the main channel of navigation of the
Piscataqua River, commencing in the vicinity of Fort Point,
New Hampshire and Fishing Island, Maine, proceeding
southward, is as indicated by the range lights located in the
vicinity of Pepperrell Cove, Kittery Point, Maine, and it follows
the range line as marked on the Coast and Geodetic Survey
Chart 211, 8th Edition, Dec. 1, 1973.

(5) The main channel of navigation of the Piscataqua River
terminates at a point whose position is latitude 43°02°42.5”
North and longitude 70°42°06” West. Said point has a
computed bearing of 194°44°47 47> true and a computed
distance of 1,554.45 metres 1,700 yards) from the Whaleback
Lighthouse, No. 19, USCG-158, whose position is latitude
43°03°31.213” North and longitude 70°41°48.515" West (refer-
ence National Geodetic Survey).

(6) The middle of the main channel of navigation of
Gosport Harbor passes through a point indicated by the bottom
of the BW “IS” Bell Buoy symbol as shown on Coast and
Geodetic Survey Chart 211, 8th edition, Dec. 1, 1973. The
position of this point is latitude 42°58’51.6” North and
longitude 70°37°17.5” West as scaled from the above-described
chart.

(7) The main channe! of navigation of Gosport Harbor
terminates at a point whose position is latitude 42°58’55”
North and longitude 70°37°39.5 West. Said point has a
computed bearing of 349°08°52.81" true and a computed
distance of 1,674.39 metres (1,831 yards) from the Isles of
Shoals Lighthouse, No. 20, USCG-158, whose position is
latitude 42°58°01.710” North and longitude 70°37°25.590”
West (reference National Geodetic Survey).

(8) The lateral marine boundary line between New
Hampshire and Maine connecting the channel termination
points described above is the arc of a great circle (appears as a
straight line on a Mercator projection) whose computed length
is 9,257.89 metres (1 0,124.53 yards).

t9) The lateral marine boundary line between New
Hampshire and Maine from the Piscataqua River channel
termination point proceeds toward Gosport Harbor channej
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termination point on a computed bearing of 139°20°27.22”
true.

(10) The Ilateral marine boundary line between New
Hampshire and Maine from the Gosport Harbor channel
termination point proceeds toward Piscatagqua River channel
termination point on a computed bearing of 319°17°25.43”
true,

v (11) Al positions in the preceding paragraphs are referred
to the North American Datum of 1927.

(12) The boundary line delimited hereinabove is depicted
by a heavy black line with the words “Maine” and “New
Hampshire above and below that line on the Coast and
Geodetic Survey Chart 211, Eighth Edition, Dec. 1, 1973, filed

5 herewith.

: (13) Provision shall be made for installation and mainte-
» nance of suitable markers and/or navigation aids and devices to
: locate and mark the boundary as settled, subject to any
1 applicable federal regulations. the costs of which shall be shared
¥ equally by the two States. The parties hereto shall within 180
. days after the entry of this judgment file a stipulation with this

Court indicating the points and locations at which such markers
and/or navigation aids and devices are to be located and the
kinds of markers and/or navigation aids and devices agreed
upon. If the parties hereto are unable to agree upon such a
stipulation, then upon the expiration of such 180 day period,
application shall be made by them, or either of them, to this
Court for the appointment of a Commissioner with full power
to hear evidence and locate and mark the boundary as settled
and make a return of his actions to this Court, the costs of
which proceedings shall be shared equally by the two States.

(14) The State of Maine, its officers, agents and representa-
tives, its citizens, and all other persons, are perpetually enjoined
from disputing the sovereignty, jurisdiction and dominion of
New Hampshire over the territory adjudged to her by this
decree; and the State of New Hampshire, its officers, agents and
representatives, its citizens, and all other- ‘persons, are perpet-
ually enjoined from disputing the sovereignty, jurisdiction and
dominion of Maine over the territory adjudged to her by this
decree.

(15) The costs of this action shall by equally divided







between the two States, and this case is retained on the docket
for further orders, in fulfillment of the provisions of this decree.

(16)  This motion is made by each State without prejudice
to its claims concerning its lateral marine boundary with the
other, easterly of the Isles of Shoals.

Dated: September . 1974

WARREN B. RUD

W‘emlo e Famifhire

DAVID H. SOUTER
Deputy Attorney General of New Hampshire

RICHARD F. UPTON
Special Counsel

Counsel for Plantiff

The State of New Hampshire

Rided FUpTn

NYA. LUND _

neyG cyal of Mairfe |,
] "’\/ C

//

CHARLES R. LAROUCHE

Assistant Attorney General of Maine
Counsel for Defendant

346a






34 7a

IN THE

SUPREME COURT OF THE UNITED STATES

October Term, 1975
No. 64, Orig.

StaTE oF NEW HAMPSHIRE,
Plaintiff

.

STATE OF MAINE,
Defendant

REPORT OF TOM C. CLARK
SPECIAL MASTER

October 8, 1975







TABLE OF CONTENTS

INTRODUCTION ... 1 :
1. Background of the Complaint..... ... .. . ... 5 a
2. Historical Events Affecting the Boundary. . ... 8
3. The 1740 Decree................. ... .~ 23
4. Application of the 1740 Decree........... ... 32

(a) The Mouth of the Piscataqua....... .. 32
(b) The Middle of the River........... . . 36
(¢) The Middle of Gosport Harbor, Isles of
Shoals ........... ... 43
(d) The Line Connecting Piscataqua and
Gosport Harbors............... . 44

5. Lateral Offshore Boundary Between the States. 49

APPENDICES*

Appendix A: Chart C&GS 211 (Cape Neddick Harbor
to Isles of Shoals), National Ocean Survey, 8th Ed.
(Dec. 1/73). )

Appendix B: Proceedings of the Commissioners for
settling of Boundary Lines between the Provinces of :
the Massachusetts Bay and- New Hampshire, dated at '
Hampton in New England the 19th of October 1737.
[Copy1l.

Appendix C: “A Plan of the Rivers and Boundary
Lines referred in the Proceedings and J udgment to which :
this is annexed. George Mitchell, Surveyor.” “Ree. for -
K. Decem. 20, 17377 , [Copy].

Appendix D: “Pascataway River in New England,”
from Hulbert, Archer Butler. The Crown Collection of
Photographs of American Maps selected and edited by
Archer Butler Hulbert. (Series I) in five volumes. t
Cleveland, Ohio: A. H. Clark Co. (1904-1908). Vol. 1,
no. 23. [Copy].

*Although not reproduced here, the Appendices are identified.
The Appendices are filed with the Clerk, U. S. Supreme Court.







REPORT OF THE SPECIAL MASTER

No. 64, Orig.

State of New Hampshire,
Plaintiff,
v.
State of Maine.

[October 8, 1975]

Mr. Justice Clark,

This case was brought under the original jurisdiction
of the Supreme Court by the State of New Hampshire
to fix the location of the lateral marine boundary be-
tween it and the State of Maine in the area of the
Atlantic Ocean lying between the mouth of Portsmouth
Harbor and the entrance to Gosport Harbor in the Isles
of Shoals. A motion for leave to file a complaint against
the State of Maine was filed with the Supreme Court
on June 6, 1973, and was granted on October 9, 1973.
414 U. S. 810. The matter was referred for a report of
the Special Master on November 5, 1973, 414 U. S. 996.
This Report is the result of that referral.

Pretrial proceedings were held in April of 1974 to
narrow the issues in preparation for a trial initially
scheduled to commence August 12, 1974. Between
April and the scheduled trial date, however, the At-
torneys General of both States, at the urging of the
Special Master, reached a tentative settlement of
the dispute. = The parties thereupon submitted the
results of the negotiations to the Special Master in the

On Bill of Complaint,

1 Article III, §2 of the Constitution provides that: “The judicial
Power shall extend . . . to Controversies between two or more
States . . . in all Cases . . . in which a State shall be a Party,
the supreme Court shall have original Jurisdiction.” See 28 U.S. C.
§1251 (2) (1).
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form of a motion for entry of judgment by consent of
the plaintiff and defendant on September 23, 1974.
Three days previously, however, the New Hampshire
Commercial Fishermen’s Association filed a motion for
permission to intervene in the case with the Supreme
Court, which was referred to the Special Master. Oppo-
sition papers were filed by the States, and following a
hearing on December 16, 1974, the motion was denied
by the Special Master, to which the Association excepted.
At the hearing, the Association was permitted to pro-
ceed as amici curiae and since that time it has done so,
filing briefs on the legal and factual matters at issue in
this dispute, as have both of the States.

On February 27, 1975, a Stipulation Regarding Record
was filed by the States which incorporated in the
Record “for decision of this action” the following items:
(1) “Summary Memorandum on Lateral Maritime
Boundary between the State of Maine and the State
of New Hampshire” by Professor William S. Barnes;
(2) “Memorandum on the Mouth of the Piscataqua
River” by Dr. Carl Bowin: (3) a copy of Chart No. 211,
Cape Neddick Harbor to Isles of Shoals, by the U. S.
Coast and Geodetic Survey, 8th Edition; (4) two U. 8.
Geological Survey Maps, “Kittery, Me—N. H. Quad-
rangle” (1956 ed.: phot.-revised 1973), and “Isles of
Shoais, Me.—N. H. Quadrangle” (1956 edition); (5) all
statements in the pleadings, briefs, memoranda and pre-~
trial submissions” which have not been denied or con-
troverted”; and (6) a copy of the King’s Order in
Council of April 9, 1740, setting the boundary between
the Provinces of New Hampshire and Massachusetts
Bay. It was agreed, further, that judicial knowledge
may be taken of “all official maps, the published state
papers of either State including maps incorporated
therein, works of history of appsrent authenticity and
repute, government publications both federal and state,
and ancient historical documents and maps if in pub-
lished form and apparently anthentic.” In addition, the
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parties agreed that, if a hypothetical boundary line was
drawn from the mouth of the Piscataqua Harbor across
the sea to the mouth of the Gosport Harbor (Isles of
Shoals), strictly in accordance with the “equidistant prin-
ciple,” see Art. 12, Geneva Convention of the Territorial
Sea and Continuous Zone (1958), excluding all reference
to “special circumstances,” the line would be “a zigzag
line changing course at least 4 times and . . . extremely
inconvenient and unworkable.” '

Upon the filing of final briefs, the proposed consent
decree as well as the case as a whole was taken under
submission on March 17, 1975, without argument. The
Special Master has concluded that the proposed consent
decree should be submitted to the Court for its considera-
tion. The Special Master has concluded, however, that
under Vermont v. New York, 417 U. S. 270 (1974), the
proposed decree must be rejected because it constitutes
“mere settlements by the parties acting under compul-
sions and motives that have no relation to performance
of [the Court’s] Article I1I functions.” Id, st 277. 1t
is true, and the Special Master finds, that a case or con-
troversy did exist at the time of the filing of the suit.
The matter, however, was settled and compromised, per-
haps because of the practical difficulties attendant upon
enactment of an interstate compact under Art. I, §10,
cl. 3, of the Censtitution or because of the political uncer-
tainties of relying on a mere executive agreement settling
the dispute.? At this point in time, however, the moving
papers do not propose s case or controversy in which

2In this regard, it should be noted that the New Hampshire
Legislature does not support the efforts of the state executive branch.
The legislature adopted House Coneurrent Resolution No. 4 by sub-
stantial majorities in both Houses early in 1975. Though apparently
lacking the force of law (see New Hampshire Constitution, Part
Second, Articles 44 and 45), the resolution expresses the legislature’s
support of a marine boundary line substantially different from that
in the proposed consent decree and endorses the position of the
amici curige in this case opposing the tentative settlement.
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the Court mighi apply “prineiples of law or equity to
facts, distiiled by hearings or stipulations.” Ibid. The
Special Master recommends therefure that the consent
decree be rejected. If the Court concludes that the
Special Master is in error in this regard, then the con-
sent decree should be entered.

In the event the Court decides that the proposed con-
sent decree cannot be entered, the dispute submitted to
the Court and referred by it to the Special Master can
be resolved on the stipulated record now before the
Special Master, without further evidentiary hearings.?
Accordingly, the Special Master recommends that the

41t is not at all strange that no additional evidentiary proeced-
ings are deemed necesary. No two boundary delimitation pro-
ceedings can ever be alike, and, as will be pointed out in the text
below, the circumstances of this dispute are relatively clear and
its solution is simple. It has none of the singularities, for example,
that marked the Michigan-Wisconsin boundary case earlier this
century, 270 U. 8. 205 (1926): 295 U. S. 455 (1935), and called
forth exertions of the Special Master there which were admiringly
described as follows:

“The Special Master, accompanied by counsel fur Michigan and for
Wisconsin, went in a large boat to the boundary sites claimed by
Michigan and by Wisconsin. In various ports . . ., he took the
testimony of fishermen who had received the questionnaire [dis-
tributed by the parties] and indicated that they were informed
concerning the matters in controversy, as well as the testimony of
other witnesses admirably selected geographically. . ., . You will
obscrve that the whole shore of the disputed waters in Green Bay
produced witnesses familiar with all the area under consideration
except St. Martin Island where no one lives except four light-
keepers. Legal field work! Would that their were more of it in
litigation where geography plays a part!”

Martin, “The Second Wisconsin-Michigan Boundary Case in the
Supreme Court of the United States, 1932-1936,” 28 Annals of the
Assoc. of Am. Geographers 77, 78 (1938).

Here, the parties have stiptlated to the making of & record which
quite sufficiently provides a basis on which the boundary between
the States is easily determinable. Neither the parties in their origi-
nal pleadings nor amicus curige in its independent submissions have
raised issves which require further evidentiary inquiry,
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following recommendations and report be adopted and
the report’s proposed boundary line be established,

1. Background of the Complaint.

The ¢sase is known in the press as “the lobster war”
and at issue are some 2,500 acres of hard, rocky sea
bottom—prime fishing waters for lobsters—Ilocated be-
tween the Harbors of Portsmouth on the mainland and
Gosport on the Isles of Shoals. The controversy may
well have been sparked by the continuing decrease in
the size of the New England lobster catch in recent
years.*

:Maine prohibits the taking of lobsters or crabs in
‘Maine waters without a license—which is available only
to -Maine residents, 12 Maine Rev. Stat. Ann. § 4404.5
In addition, Maine imposes stricter minimum and maxi-
mum size requirements than New Hampshire. Compare
12 Maine Rev. Stat. Ann. § 4451 (1) (no less than 33;4")
and § 4451 (2) (no greater than 5”) with New Hamp-
shire Rev. Stat. Ann. 211:27 (no less than 3%’’: no
maximum size). Other Maine statutes, for example,
relative to the permissible number of lobster traps, are
also more restrictive than New Hampshire lobstering

41t has been noted by one court that:

“[TIhe Maine lobster industry is facing an imminent crisis. The
uncontroverted record discloses that in recent years a cembination
of increased fishing pressure and a decline in sea temperature have
substantially depleted the supply of lobsters, and that unless fishing
pressure is drastically diminished, the supply may in the near
future be reduced to the point where it will be impossible to main~
tain reasonable yields.” Massey v. Apollonio, 387 F. Supp. 373, 376
n. 5 (Me. 1974).

5 A three-judge district court recently struck down Maine’s three-
year durational residence requirement for a lobster fishing license
as violative of equal protection. Massey v. Apollonio, 387 F. Supp.
373 (Me. 1974). Since plaintiff was a2 bona fide Maine resident,
the Court, however, did not reach the question of whether the limi-
tation of lobster fishing licenses to Maine residents impinges upon
any constitutional rights of nontesidents. 387 F. Supp., at 374
G 2,
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laws, see 12 Maine Rev. Stat. Ann. §§ 4402, 4403, 4454,
4455, 4459, and 4460.

Following an informal executive agreement in 1970,
an effort was undertaken in 1971 to settle the boundary
dispute through the legislative process, and an interstate
boundary ecommission containing representatives of each
State was established, see New Hampshire Session Laws
of 1971, ¢. 429, and Maine Session Laws of 1971, ¢. 131.
‘Theoretically, the commissioners were to produce bound-
aries by mutual agreement, submit them to their respec-
tive state legislatures for approval, and then forward
them to the United States Congress for acceptance as an
interstate compact. Unfortunately, after protracted
negotiations, the boundary commissioners reached no
agreement, and subsequent events took matters out of
their hands.

In 1973, there began a series of “border incidents”
which appeared to threaten actual violence between the
States. On January 18, 1973, a Dover, N. H., lobster-
man named Edward Heaphy was arrested by Maine
coastal wardens in open water and charged with taking
lobsters illegally from Maine waters; he claimed to have
been fishing in New Hampshire’s portion of the disputed
area.” Tempers ran high, and on May 23, 1973, another
New Hampshire lobsterman, Edward Capone, was ar-
rested by Maine wardens patrolling the disputed area.
An effort to seize his boat was forestalled only by the
intervention of a district chief of the New Hainpshire
fish and game department. See Portland (Me.) Press,
May 24, 1973, at 1, col. 1. It was reported that, when
news of this arrest was conveyed to the Governor of
New Hampshire, he interrupted a session of his execu-

® Heaphy subsequently filed a complaint in the United States
District Court for the District of Maine, charging various Maine
officials with a violation of 42 U. 8. C. § 1981 et seq. Application
for a temporary Testraining order was denied on June 15, 1973, See
Heaphy v. Apollunio et al, No. 14-44 (Me., filed June 15, 1973).
No furtber proceedings have taken place in this matter.

[T
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tive council to announce that “Apparently Maine has
declared war on us.” See Manchester Union Leader,
May 24, 1973, at 10, col. 5. On the night following the
arrest of Capone, the State of Maine filed a § 1983 action
in Federal District Court seeking to enjoin New Hamp-
shire Governor Thomson from carrying out his “threats”
to enforce the lights-on-range line and to “retaliate
promptly” if Maine lobstermen fished in the disputed
waters. Federal District Court judges from the two
States, attending the annual First Circuit Judicial Con-
ference on New Castle Island, N. H., held an immediate,
informal hearing on the complaint that night. One
judge suggested that the matter was basically a boundary
dispute, not a dispute over regulations and not a § 1983
problem. The hearing was adjourned after the parties
agreed to a temporary halt in enforcement activities
while the States submitted the case to the Supreme
Court. Shortly thereafter, Maine moved to dismiss that
complaint voluntarily. See Lundv. Thomson, No. 1441
(Me., dismissed June 14, 1973). Further boundary
negotiations were abandoned.

A bill was pushed through the New Hampshire Legisla-
ture claiming a line that took in all of the disputed
territory and that swept some 200 miles out to sea. New
Hampshire Rev. Stat. Ann. 1:15; New Hampshire Ses-
sion Laws of 1973, 580. This asserted boundary—known
as the “lights on range” line since it is an extension to
the mouth of Gosport Harbor of a line connecting Fort
Point Light and Whaleback Light within Portsmouth
Harbor—represented the extreme of New Hampshire’s
claims and found support in the apparent custom of
New Hampshire lobstermen to navigate to and from
Portsmouth Harbor along that line. See U.S.C. & G. S,
Chart 211, attached as Appendix A to this report. At
its own extreme, the State of Maine in its Answer filed
in the Supreme Court relied on a boundary determina-
tion by King George II of England in 1740 which they
interpreted as a line following the midchannel of Ports-
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mouth Harbor and extended seawards until it is inter-
sected at a point about one and one-half miles south of
Gunboat Shoal buoy by a straight line following the mid-
channel of Gosport Harbor and projected in a westerly
direction. Comparing Maine's L~shaped line with New
Hampshire’s “lights ou range” line, one notes an area in
dispute totalling some 5000 acres.

Later, in its complaint before the Supreme Court,
New Hampshire modified its elaim to take into account
the 1740 decree and asserted a line drawn between the
westerly most tips of Appledore Island and Star Island
in Gosport Harbor. Maine, as an alternative posttion,
claimed a line somewhat closer to New Hampshire’s,
This line—originating in a 1920 map produced by the
United States Geological Survey, Maine-New Hamp-
shire/York Quadrangle, No. 4300-W 7030/15—appears
as sowmething in the nature of a 160° “dog-leg” connect-
ing the two harbors. The difference between these
alternative claims amounts to approxunately 3,200 acres
of disputed seabed, and it was a comprommise of these two
positions that the proposed consent decree sought to
achieve. Let us now turn to a review of the historical
background of the two States for guidance in locating
the correet. boundaries,

2. Hustorical Events Affecting ihe Boundary.

1t was on March 3. 1614, thay Captain John Smith
set sail from a roadstead 1: the Knglish Channel. hound
west for the coast of “New Eungland, a parte of Ameryca.”
His mind was on whales and zold and copper, but he
acknowledged that “If those failed, Fish and Furres was
then our refuge.,” * 1t so happened that Smith got
neither, but fish did prove to be the true wealth of
New England and fish it is that lies at the heart of this
dispute. Smith, however. was a remarkably observant

o

©J, Smith, A Description ¢ New-E gland (Veazie reprint of the
edition of 1616}, at 1@,

356a







NFW HAMPSHIEF 2 MAINE 4

man which Jed hint to draw and publish some of the
first maps of the New England coast. maps read eagerly
by Sir Ferdinando Gorges. who was to play a central
role in the history of that area. Like any cartograph-
ers over the next century, Smith drew beautifully but.
inaceurately, and boundaries based on such maps resem-
ble the later office survey in Texas whose “calls” seldom
met on the ground Theirs was a legacy of imprecision
that haunts us today.

Smith, of course was not the first Englishman to tread
the shores of New England. Sir John Cabot, a natural-
ized Venetian who sailed for King Henry VIL. is reputed
to have sighted the coast of Maine during his second
voyage in 1498, though he thought that he had discovered
the “territory of the Grand Khan of China.”* Then came
the two failures of John Hawkins in 1567, and the un-
successful attempt of Sir Humphrey Gilbert to colonize
Newfoundland in 1583. For some years thereafter, Eng-
lish efforts were made under the leadership of Sir Walter
Raleigh, Gilbert’s half brother. whose interest was far
to the south of New England "

Tt remained for two lesser known names to be the first
Englishmen to set fout on Maine soil, Bartholomew
Gosiiold in 1602 and Martin Prinz in 1603, They
awakened the interest of four high-rankimg Englishmen:
Henry Wristheslev, the Earl of Southampton; his son-
in-law, Thomas Arundell; Sir Ferdinando Gorges, Com-
mander of the forufications av Plymoutl, England; and
Sir John Popham, Lord Chief Justice of England. 1In
1605, they commissioned George Weymouth to sail to
Maine, and he returned with five captive Indians, three
of whom he gave to Gorges and the remaining two to
the Lord Chief Justice. Uorges was so entranced by
their presence that e stated: “This accident must be

s,

¥ H. Burrage, The Beginnings of Colonial Maine (1914), at 5.
* L. Hatch, ed. Maine: A History (1919), Vol. I, at 4.
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acknowledged the meanes under God of putting on foote,
and giving life ‘to all our Plautations.” ™

In the next year, on the application of the Lord Chief
Justice and others.’ the King granted a royal charter
to each of two companies, The London Company and
the Plymouth Company, awarding them all the territory
in North America between present day North Carolina
and the southern half of Maine. The London Company
was granted territory between the 34th and 41st degrees
of latitude north, and the Plymouth Company, which in-
cluded Pophamn and Gorges, received the area between the
38th and 45th degrees, providing, however, “[t}hat the
plantation and habitation of such of said colonies, as shall
plant themselves as aforesaid, shall not be made within
one hundred English miles of the other of them that first
began to make their plantation aforesaid.” 2

The London Company elected immediately to establish
& colony in South Virginia at Jamestown, but the Plym-

10 J. Baxter, “Memoir of Sir Ferdinando Gorges,” Sir Ferdinando
Gorges and his Province of Maine (1890), Vol. I, at 68.

Y Burrage, supra, at 51, 55 Burrage adds that:
“Evidently [Popham] saw very clearly the importance of govern-
ment control in opening to English colonization the vast territory
of the new world . ... Private plantations had not been suceessful,
and 8ir John Popham, and those who agreed with him, had good
reasons for their belief that public plantations had the best prospect
of success. The Popham idea prevailed, and brought to an end
private enterprises on the part of Englisih adventurers like Sir Johrr
Zouche, who were ready to seize and to hold as much of American
territory as they could secure” [d., at 55-56.

Upon Weymouth's return, Zouche had hurriedly contacted the
adventurer and, on October 30, 1605, concluded an agreement with
Weymouth to lead another expedition back to the New World. The
famous Guy Fawkes' gunpowder plot of November 5th, however,
threw the country into such an uproar that time slipped away, and
Zouche's efforts were pre-empted by the royal charter to Popham’s
associates in April of 1606, 7Id., at 53-54.

127 Thorpe, Federal and State Constitufions (1909), at 3783
et seq.
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outh Company waited and later mounted an expedition
to North Virginia, with two ships, one under Raleigh
Gilbert, son of Sir Humphrey, and the other under
George Popham, the Lord Chief Justice’s nephew. The
Gilbert-Popham expedition was unsuccessful and was
abandoned in 1608. Gorges commented in this regard,
“All our former hopes were frozen to death.”* Yet
hope sprang eternal, and another attempt to colonize by
Thomas Dermer was initiated by Gorges and the Plym-
outh Company in 1620. But it too failed.

The success of The London Company to the south in
Jamestown pointed up the Plymouth Company’s failures
and made it clear to Gorges who was firmly committed to
colonization of the New World, that reorganization was
called for. Accordingly, Gorges along with Plymouth
Company associates, sought from King James a rechar-
tering of their venture, and an enlargement of their
powers and rights pertaining thereto, similar to that
granted to The London Company in 1609.* Notwith-
standing the understandable opposition of the latter
company which desired to protect its temporary advan-
tage, a new charter, known as the “Great Patent of New
England” was issued by the King on November 3, 1620,
to the Gorges group which restyled itself the Council
of New England. The charter altered the original
boundaries of the colony and the area described as
follows:

“fAIl that Circuit, Continent. Precinets, and
Limitts in America, lying and being in Breadth
from Fourty Degrees of Northerly Latitude, from
the equnoctial [sic] Line, to Fourty-eight Degrees
of the said Northerly Latitude, and in length by
all the Breadth aforesaid throughout the Maine

13 Gorges, “A Description of New-England,” in Baxter, supra,
vol. I1, at 17.

1 Bee 7 Thorpe, Federal and State Constitutions (1909), at 3790
el seq.
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Lamd, trom Sea wio;ses, wule all the Neas, Rivers,
Islands, Creekes inietts, 'orts, and Havens, within
the Degrees. Feemers, and Luaitts of the said Lati-
tude and Longiude, stali be the Limitts, and
Bounds, and #recincis of the second {%. e., North]
Collony {sici-

“And to the Toud thay the said Territoryes may for-
ever hereafter be more particularly and certainly
known and distinguished, our Will and Pleasure 18,
that same shall from: henceforth be nominated,
termed, and called by the Name of New- England, in
America ... .”

Moreover, the charter specifically granted to the Council
control over “Fishings . . . both within the same Traci
of Land upon the Maine. and also within the said Islands
and Seas adjoining.”**  And this part of the charter
aroused strong opposition in Parliament, not only among
the supporters of The London Cormpany, but also among
those represeniing England's fishing industry. This
latter group—merchants in Plymouth, Bristol, and other
seacoast towns unassociated with the Plymouth Com-
pany—had beeu engaged in a lucrative fishing enterprise
off the coast of Maine for some years and, quite rightly,
teared the added cost if such g monopoly were granted.
Sensitive to the cconomne interest of thejr fisherman-
constituents—much as tie New Hampshire Legislature
in the present case—Parliament found yet another issue
to consider in jts runnmg battle with the Stuart king—a,
stout asserter of royal prerogatives, In April of 1621,
an act was introduced tu perwit free and open fishing
off the coasts of Virgmia and New England, and the

eontroversy continued as a major grievance between the:

monarch awd the legislature for more than three years.
Twice the House of Commons passed a free fishing bill,

SRR

3 Thorpe, Federid sud Sinre Cansitiytions $1909}, at 1828,
£ at AR

iy 04
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but on neither vecasion did the House of Lords sustain
the measure., and a diveet petition to the King for a
modification of the patent to the Couneil of New Eng-
Jand was ignored. Nevertheless, Gorges, who had been
periodically haled before Sir Edward Coke’s grievance
committee regard:ng this matter. felt sufficiently wearied
by Parhament’s continued efforts to informally promise
to refrain from euforcing his fishing monopoly in New
England, and, in that way, the issue was peacefully, if
not defimtively. resolved in the Spring of 1624.""
Throughout this period of dispute, it should be empha-
sized, the Council of New England was making specific
grants of land to various individuals and groups in the
area of present-day Maine and New Hampshire, though
little in the way of colonization was taking place.
Among these grants were several of significance ** but of
chief concern to this litigation is s grant of territory
between the Merrimac and Kenuebee rivers, made to
Gorges and Captams John Mason * on August 10, 1622,
Heartened by the success of the Pilgrim colony at “New
Plymouth,” and aided by his new partner, Gorges en-

¥ Buarrage, stupre, at 144-139,

¥ Of particular interest was the Couneil's first patent which
amounted to little more than ratification of a fait accompli: the
founding of the “Pilgrin:™ colony by those who had voyaged in the
Mayflower in 1620  This grouy, which had originally obtained a
grant of territory st the moath of the Hudson River from the
London Company, wetc led off cotirse, perhups at the instigatior
of Gorges, see Baxter, supra, vol. LI, at 47 n. 340 and settled withir
the territorial limits of the Council. Baxter, supra, vol. I, at 112—
113. On June i, 1621, the Council for New England, eager to
acquire such pious and hardworking coiunists, promptly issued 2
patent to “John Pierce and his associates.” Id., at 120.

38 Mason had speut several years as Governor of Newfoundiand,
see generally J. Dean, ed. Captain John Mason (1887), and on his
return to England “was naturally the subject of attention from
persons desirous to prefit by his experienice ¥ Baxter, supra, vol. 1,
at 123. He met Gorges who quickly feund in him “a promising
kelper, o man of sound imdgment and full of cnergy” Id., at 124,
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deavored once again to launch a permanent trading
colony and to recoup finally on his years of investiment
and effort. Towards this end, the council granted terri-
tory to Gorges and Mason, which they intended to call
the Province of Maine, as follows:

“[AJl that pafr]t of the main land in New-
England lying upon the sea-coast betwixt ye rivers
of Merrimack and Sagadahock [i. ¢., Kennebec],
and to the furthest heads of the said rivers, and soe
forwards up mto the land westward until three-
score miles be finished from ye first entrance of the
aforesaid rivers, aml halfway over; that is to say,
to the midst of the said two rivers weh bounds and
limitts the land aforesaid together with all the lands
and isletts within five leagues distance of ye premises
and abutting upon ye same or any part or parcell
thereof.” #

Roughly halfway between the Merrimack and Kenne-
bee Rivers namned in this grant to Gorges and Mason is
the Piscatagua (or Passataquack) River, once described
by Captain John Smith as a convenient harbor “for small
barks.”* Along that river—on the site now known as
Odiorne'’s Point—a Scotsman named David Thompson
(or Thomson) established in the Spring of 1623 the first
important settlement in the presently disputed area.
The histories are in agreement as to the location of his
settlement on Odieine’s Point and uniforinly characterize
it as being at the mouth of the Piscataqua.”” Although
Thompson eventually left this site and resettled on a.
small island in Boston harbor, the large stone house that

2¢ 3 Thorpe, Federal and State Constitution (1909), at 1622-1623.

#1 J. Smith, A Descripton of New England (Veazie reprint, 1865),
at 43. '

2z See J. Belknap, The History of New Hampshire (1831), Vol 1,
at 4; J. Jenness, Notes on the First Planting of New Hampshire
(1878), at 4; Baxier, suprg, ved 1, at 153-154; Burrage, supra,
at IR9,
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he built continued to be used by agents of Gorges and
Mason for some years thereafter.” Poltical events in
England. however, conspired to deny historical signifi-
cance and success to Gorges’ efforts at colonization.
As was mentioned before, Parliament considered the
grant of New England from the Council at Plymouth as
a public grievance, and consequently the interest of many
possible investors had been chilled. To make matters
worse, the crown cooled 1narkedly towards development;
of New England as a result of Prince Charles’ romance
with Henrietta, a sister of the King of France, who had
rival interests in American territory.?* Within a matter
of weeks following the death of James I on March 27,
1625, Charles married the French princess, and a peculiar
two-year period of detente with France followed.” I
was short-lived, however, and, as hostilities between the
countries resumed, settlement of the New World was

23 Belknap, supre, at 5-6: Jenness, supra, at 6-7. For example,
Captain Christopher Levett, sent by Gorges and Mason in late 1623
to make another attempt at colonization, landed at Odiorne’s Point
and stayed for aboui a month before passing on up the coast.
Levett left a record of his explorations, included this comment on
the Isle of Shoals, which L identified as the first place he set foot
upon in New England:

“Upon these islands, | neither could see one good timber tree, nor
so much good ground as to nuike a garden” I Baxter, Christopher
Levett of York (1893}, st %0,

“* Prince Charles, in fastening upun Henrietta, abruptly left off
his wooing of the duuglter oi Philip 11, the King of Spain, thus
precipitating once again a state of hostility between England and
Spain, which itself distracted Gorges who was still Commander of
the fortifications at Plymouth. Baxter, supra, vol. 1, at 133-135.

2*One bizarre episode in the summer of 1625 during this period
of family alliance was Englands provision of a fleet to help the
French King subdue the Protestant defenders of Rochelle. One of
Gorges’ merchant ships was armed and ardered to aid in this
activity, but he eventually withdrew from the operation in part
out of distaste for the mission and in part because the French
refused to pledge security for the value of his ship. Baxter, supra,
vol, I, at 137-144,
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again encouraged.® {irabis by the Plymouth Council
1o individuals or small groups of potential colonists be-
gan tv multiply, but with httle attention to the problems
of overlapping boundaries, uufertunately. One of the
most important of these was tw a group led by Sir Henry
Roswell “to afford an asylum for persons who were under
& ban for nonconformity” * i the so-called Massachu-
sette Bay area.

On March 19, 1628, the Council granted the land
between the Merrimack aud Charles Rivers to the Mas-
sachusetts Bay Company, and this grant was independ-
ently confirmed by royal charter on March 4, 1629.%
Though little significance was atiached to that event at
the time, Gorges' extensive possessions would eventually
be swallowed by this vigorous corporation, for Gorges was
strongly royalist in an era when destiny was running in
the opposite direction. Tu 1629, however, that denoue-
ment was still a score of years away, and one step—
indispensible to the present dispuw-—had yet to be taken.

In the latter part of 1629, with the war against France
and Spamn ended, Gorges and Mason turned their atten-
tion back to their colonial enterprises. Their first step
was to divide m half the Province of Maine, which had
been granted them in 1622, along the Piscataqua River,
This was accomplished by the issuance of a new grant

=g s,

#On February 11, 1628, Charles 7 wsued a proclamation which
emphasized the importanee of protecting English interests on the
coast of New England from “foreign enemiex” and the discourage-
ment faced by many adventurers, 2ud which made the remarkable
suggestion that collection be {aken a1 the churches to support such
activities, Burrage, supra, 2t 19i-194, The existence of this docue
-nent attests the impasse reached hy King and Parliament in thig
running battle, since the fatter would not vote funds for any of
Trmer’s projects.

= Baxter, supre, vol. T, «i 147,

3 Thorpe, Federal and Sate Coostitutions (1909), at 1846
&3 seq.
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from the counail at Plymouth to Mason of the following
territory, which he chose 1o call New Hampshire:

“Al that part ot the Maine land in New England
lying upon the sea ('vaste hieginning from the Middle
part of Merrimack River and from thence to pro-
ceed Northwards along the Sea coaste to passcatta-
way [sic] river and fromu thence Northwestwards
untill Threescore miles be finished from the first
entrance of passcattaway river and also from Merri-
macke through the said River . . . together with all
Islands and Isletts within five leagues distance of the
premises and abutting upor the same or any parte
or parcell thereof,”

To Gorges was left the remainder of the original 1622
grant, which continued to be known as the Province of
Maine** But the hopes of both Mason and Gorges—
neither of whom ever saw their possessions—were to go
for naughy as the practicalities of administering far-
off territories caught up with thems  One by one, tiny
communities began iv spring up all along the ceast be-
tween Maine and Massachusetis. Some were established
without authority froms the Council at Plymouth or its

grantees; “* others without sufficient regard to definite:

* 4 Thorpe, Federal and State Constitutions (1909), at 2434. In
1635, the council at. Plymouth confirmed the grant to Mason made
in 1629, but used somewhat differeat language, including specifie
fanguage granting 1o Muason *the south holf of the Isles of Shoals.”
1 New Hampsiure Provineial Papers {1867), at 32-33.

*°Of some interest is the so-called Laconiu patent issued by the
Council at Plymouth to Gorges and Muson jointly just 10 days after
the New Hampshire Grant. The Laconis Grant pertained to areas
in Canada which the adventurers thought could be reached via the
Piscatagua and Merrimack Rivers and which would be available
since the French had supposedly just been defeated. Baxter, supra,
vol. T, at 152-153. To insure the use of Odiorne’s Point in the
Piscatagua for this purpose, the Cowcil of Plyinouth regranted the
ares to Mason and Gorges jointly. Jenness. supra, at. 32-36, 82-84,

3t Rurrage, supra, st 193-199
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boundaries**  Clonseyuentiy, boundary disputes arose

which lasted for decades. In particular, the Puritans
of Massachusetts Bay. eager 1o claim new lands for their
rapidly expanding colony, eyed the nearby Mason and
Gorges grants covetously. The mability of Mason and
Gorges to effectively exercise any governmental control
over their possesstons in the 1630s laid the groundwork
for Massachusetis to take vver both colonies, at least
temporarily,

Mason died in 1635; Gorges lingered on until 1647,
Though the King had finally granted a royal charter for
the Province of Maine in 1639 Gorges was too old and

32 Baxter, supra, vol. 1, at 154,

% This charter, dated April 15, 1639, is reprinted at 3 Thorpe,

Federal and State Constitutions (1909), at 1625-1637. The opera-
tive grant is as follows:
“Wee . . . graunte and confirme unte the said Sir Fardinande
Gorges his heires and assignes All that Purte Purparte and Porcon
of the Mayne Lande of New England aforesaid beginning att the
entrance of Paseataway Harbor and sve iy passe upp the same into
the River of Newichewanocke and through the same urto the fur-
Lhest heade thereof and from thence Northwestwards till one hundred
and twenty miles bee Rnished and from Pascataway Harbor mouth
aforesaid Northeastwards along the Sex Coasts to Sagadahucke and
upp the River thereo! to Kynybequy River and through the same
unto the heade thereof und into the Lande Northwestwards untill
one hundred and twenty myles Lee ended being accompted from
the mouth of Sagadahocke and from the period of one hundred and'
tweary myles aforesand to crosse svet Lande to the one hundred and
twenty myles end formerly reckonsd upy inte the Lande from
Pascataway Harbor through Newichewanocke River and alkoe the
Northe halfe of the Isles of Shoales together with the Isles of Capa-
wock and Nawtican neere Cape Cud as alsoe all ihe Islands and
Tletts lveinge within five leagues of the Mayne ail alonge the afore-
saide Coasts betweene the aforesaid River of Pascataway and Sega-
dahocke with all the Creekes Havens and Harbors thereunto-
belonginge and the Revercon and Revercons Remaynder and Re-
maynders of all and singulur the said Laudes Rivers and Premisses
Ali which said Part Purpart ot Poreon of the Mayne Lande and
all and cvery the Premises herein before named Wee Doe for us
uir heires and successors creave and incornormte into Oue Provinee
& Dountie P
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poor to achieve his grandiose scheme of establishing his
own palatinate.

Following Masou’s death, ihe area degenerated into
random violence and dissension. and its residents were
tipe for negotiations respeeting an incorporation of New
Hampshire into Massachusetts. In 1639, the residents
of Exeter signed an agreement io submit to the jurisdic-
tion of Massachusetts,” but it was not until October 9,
1641, that a formal Act of Annexation was passed by the
Massachusetts Legislature accepting the inhabitants of
Piscataqua “under the Govermmnent” of the Massachu-
setts Bay Colony.* A decade later, perceiving that the
province of Maine might be ready for a similar arrange-
ment, Massachusetts tendered her protection to the near-
est of the Maine settlements, Kittery. On November 20,
1652, 41 of the inhabitants of Kittery (apparently a large
majority of the area's freemen) subscribed to a declara-
tion subjecting themselves “to the government of Massa-
chusetts bay in New England.” * The chaus which was
the legacy of Gorges’ efforts 1o establish a proprietary
colony also affected the holders of the “Plough patent,”
and a majority of Maine's freemen voted on July 13,
1658, to follow the lead of Kittery in submitting to the
government of Massachusetts.”” Thus by the end of the
1650s, Massachusetts controlled all of New England from
Cape Code north,* but, though Mason and Gorges were

%14 Thorpe. Federal and State Constitutions (1909), at 2445,

35 Jenness, supra, at 59-60. Significantly the annexation rested
solely on the cinim that the New Hampshire territory lay within
the original chartered limits of 1he Bay Colony; it made o mention
whatever of the Hilton Patent (from Gorges 10 Edward Hilton),
nor of any surrender of jurisdiction over it by its proprietors, nor
of the voluntary submnission of the people, “though by these means
ovly had the Massachusetis got the control of the river.” [bid.

3¢ Burrage. supra, at 375.

37 4d., at 381,

*1n 1640, the Plymouth colony had surrendered its patent and
merged with the Massuchuscetts Bay Colony 3 Thorpe, Federal
aud State Constitutions t1909), at 1861-1862.
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dead, the claims of their fweirs remained to haunt the
development of that area. for the days of the Common-
wealth were numbered and the interests of the Royalists
would again be in ascendaiey,

The controversy between Massachusetts and the heirs
of Mason and Gorges was given over to the Lords Chief
Justices of the Courts of Kiug's Bench and Common
Pleas for resolution, and. en July 20, 1677, they delivered
their opinion.™ Massachusctts had previously disclaimed
any legal title to the lands 1n Maine and New Hamp-
shire, but the court declined 1o rule conclusively on the
validity of the titles of Robert Mason and Ferdinando
Gorges, the grandsons of the original grantees, on the
ground that the territory was then in the pussession of
other individuals not before the court.

Gorges' grandson, perceiving that he had won a skir-
mish and not the war, despaired of ever achieving benefit.
from his inheritance, and sold all his rights in Maine to
an ad hoc agent of Massachusetts named John Usher
for £1,2504° Young Mason, huwever, persevered, and
the King recognized an opportunity to establish the first
successful royal government in New England. On Sep-
tember 18. 167y, the King issued a cominission ordering
Massachusetts to withdraw from New Hampshire, ap-
poirting one John Cutt as “president” of the province to
govern with a council. and recogmizing Mason’s property
interests in the traci ™ Unfortiuately for Mason his
travails were only hegmning, for those appointed by the
King as president and ecouneil ---with power to decide
property disputes- were strongly opposed to Mason’s
claims.**  Although the decree of 1679 served to estab-

3 Reprinted in Belknap, supra, vol T. App., at 449-452,

“® Baxter, supra, vo!. 11, at 173

#1 The “Cutt Commissicn™ & reprintest in 4 Thorpe, Federal and
State Constitutions (1900}, at 24482451,

21t 1s sad regarding these appoiniments that “there were not
i the whole piovinee straights: Paitaas or firmer friends of ther
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lish New Hampshive as sn independent entity—except
for a few years during and after the unpleasantly re-
called “Dominion ot New Eugland” under Sir Edmund
Andros in the Jate 1680s “—Mason was never able to ob-
tain any satisfaction from his proprietorship. Indeed,
after decades of fabrynthian court suits and appeals
which were hopelessly inconelusive, the assembly of New
Hampshire purchased the release of the whole Masonian
interest for £1,000 fromn the great-great-great grandson of
Captain Mason in 1738

Between the appointment of Cutt and the time of the
Revolution, there followed a succession of provineial
" governors of New Hampshire and of Massachusetts,
which had beenn formally rechartered by the King in
1691 to include the province of Maine.% Although the
royal governor of one province was frequently appointed
to serve as royal governor of the other, the provinces of
Massachusetts and New Hampshire grew apart, and their
interests began to clash. By the first decades of the
18th century, conflicting grants of land were being made
along the border areas. and a major boundary dispute
emerged regarding the Merrimack River. 1t was the

Massachusetis colony. . . . They hated Mason for detaching the
provinee from Massachusetts, and they hated his claim to the soii
more ¥ Turtle, “Fstablishment of the Royal Provincial Govern-
ment of New Hampshire— 16807 in Laws of New Hampshire
(19045, Vol L a1 778

** His commission is reprimted at 5 Thorpe, Federal and State
Constitutions {1909), at. 1863-1569.

** The history of this wondrously complieated litigation is told in
Belknap, supra, vol. 1, ar 102-103, i11~115, 117, 121-124, 148-152,
157-166, 252-254,

*5 This new charter also joined to Massachusetts and Maine that

part of northern New England previously granted to the Duke of-

York and known as “Pemaquid” which extended from the Kennebec
River to the St Croix, see 3 Thorpe, Federal and State Constitu-
tions (1909), 1637-1544. The 1691 Charter is reprinted in 3
Thorpe, supra, at 1870-1886. The impact of this charter on the
present litigation is discussed nfra, at n. 93-95.
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controversy over this border which led to the royal decree
of 1740, a decree that sei forth bouh the northern and
the southern boundaries of New Hampshire and remains
the authoritative declaration of those lines.

Like Massachusetts™ eartier effort to exercise jurisdic-
tion over Maine and New Hawpshire following the death
of Masan and later of Gorges, the legal issue as to New
Hampshire's southern boundary, focused on the language
of its grant along the Merrimack River, and no small
amount of territory was at stake. This was the primary
controversy ; ** however, the matier of the boundary be-
tween New Hampshire and the Maine portion of Massa-~
chusetts in its more northerly reaches was also con-
sidered. In 1731, a committee of representatives from
the two provinces met at Newbury in an attempt to
resolve the dispute, but they were unable to agree and
soon separated.”  Thereupon, the agents of New Hamp-

¢ Belkuap has deseribed 1he moiivatiuns oi New Hampshire in
this dispute as follows:
“It must be observed, thai the party in New:Hampshire, who were
now eurnestly engaged in the establishment 6f the boundary lines,
had another object in view, 1o which this was subordinate, Their
avowed intention was to fimish o lony controversy, which had proved
a source of inconvenience tu the people who resided on the dispuied
lands, or those who sought an iuterest in thewn; but their secret
design was to thisplace Beleber. and obtais, a governor who should
have ne connexion with Aussachusetts  To neeoinplish the prin-
cipal, 1t was necessary that the subordinate ebjeet should be vigor-
ously pursued. The government of New Hampshire, with a salary
of six hundred pounds, and perquisites amounting to two hundred
pounds more, equal in the whole to about eight hundred dollars per
annum, was thought to be not worthy the attention of any gentle-
man; but if the lines could be extended on both sides, there would
be at once an iuerease of territory. and a prospect of speculating in
tanded property; and in future there would be an increase of culti-
vation, and consequently of ability to swppori 2 governor ?
Belkuup, supra, vol 1, ar 237

T2 W, Williamsou, The Historv of the State of Maine ( 1839;,.
& 194,
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shire presented the matier to King George 11 who, in
turn, referred it t¢ the Board of Trade.*s

As is not unusuai in complicated cases, time waited
on Jaw, and the dispute remained under consideration by
the Board of Trade uutil 1735 when it was recommended
that commissioners from the other New England colonies
be appointed to settle the question. Further delay en-
sued, but finally, on April 9, 1737, a commission was
signed by the King appointing 20 members of the pro-
vineial councils in New York, New Jersey, Rhode Island,
ard Nova Scotia to serve as commissioners in the dis-
pute® In Augusi. they convened in Hampton, New
Hampshire, to hear evidence and arguments on the ques-
tion. Much of the debate that then followed is of no
particular relevance to the present boundary dispute
since it focused on the Merrimack boundary, but there
was some controversy over the Piscataqua boundary be-
tween New Hampshire and Maite.

3. The 1740 Decree.

In its brief before the comnnissioners, New Hampshire
argued that:
“[Tlhe northern houndary of New Hampshire

“8 A word of explanation about the system at home through which
Toyal authority over the colomes was exercised is in order:
“The Privy Couney was the department gpon which the primary
recponsibility for the admmisiration of the colonijes devolved, In
1660 4 commitice was appointed for the purpose of advising and
assisting the Pnvy Coureil relative to the administration of the
colonies. At the same time another sub-commitee was appointed
to advise in regard to trade. In 1674 the plan of a dual committee
was abandoned, and a board of iwenty-four members was appointed
for the purposes mentioned above. This was known as the Lords
Commissioners for Trade and Plantations, The next important
change oceurred in 1696, when the Board of Trade was inaugurated.
This iustrumentality was maintained in the colonial business until
the end of the provines period.”
Introduction, 2 Laws uf New Hampslire (1913), at xlvii.

**The Cominis<ion is réprinted in 2 Laws of New Hampshijre
UI9IR), Apw, an 768770,
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should begin af the entrance of Piscataqua Harbor
3

and so to pass up the sanie into the River of New-
ichwannock [now the Salmon Falls} and through
the same into the furthest head thereof, and from
thence northwestward {that is north less than a
quarter of a point westerly) as far as the British
Dominion extends aud also the western half of the
Isles of Shoals . ...”™

Massachusetts, on the other hand. claimed the following:

“And on the northerly side of New Hampshire a
boundary line beginning at the entrance of Pisca-
taqua Harbour. passing up the same to the River
Nevichwannock through thai to ‘the furthest head
thereof, and from thence a due northwest

er x

ime , ., 3

2

In the debates on this boundary, the focus was clearly
on the northern extension of the line. for the division
of the land around Piscataqua Harbour and the Isles
of Shoals appeared well agreed upon. Indeed, one of
New Hampshire’s arguments regarding the northern
limits depended upon the well-known division of the
Isles of Shoals between the provinces.

Massachusetts had argued that the phrase “north-
westward” i1 the 1601 recharter of Massachusetts and
Maine * meant 45° west of north, hut New Hampshire,

*¢ Proceedings of the Commissioners for settling of Boundary Lines
hetween the Provinees of the Massochusetts Bay and New Hamp-
shire. dated at Hampton in New England the 19th of October 1737,
at 10, attached as Appendix B to thi= report and referred to here-
inafter as Proceedings.

31 Proceedings, at. 21-22,

52 The grant provides:

“[Allsce all that part or parcon of Main Land beginning at the
Entrance of Pescattaway Harbour and soe to pass upp the same
into the River of Newickewnannoek and through the same into the
furthest head thereof and from thence Northwestwerd till One
Hundred and Twenty Miles be finished . . . {Emnphasis added.}
3 Thorpe, Federal and Sraie Constitations ¢ 1908Y, at 1876,

372a






9 /3a

NES® HARMPSHIRE . MAINE 23

velying on the common understanding of the boundaries
of the Isles of Shoais. made the following argument:

“What is oftered 1 the demands of the Massachu-
setts appears w us so highly unreasonable that we
have been iead to say more than otherwise we
should. But on this part of the dispute we would
only add that if after all your Honours should be
inclined to think this line was intended to be a
parallel to the river, we cant think that you will
with them be of opinion it should be so where the
river runs north, because to us it appears an affront,
to common sense as to the northern boundary of
New Hampshire or the line that should be run be=
tween that part of the Provinee of the Massachusetts
Bay, which was the late Province of Main and New
Hampshire, we think that the Massachuseets can
claim no further than the bounds set forth in their
Charter and the setting that point ends the dispute,
for we say what is not within their Province is
within ours, now the words of the Charter must be
the guide here as well as on the other side. and so far
as the river runs there can be no dispute, and by the
word directing the course afterwards viz,: North-
westward, can with propriety be meant nothing but
a few degrees west of the north, and is an equivalent,
expression or the same with northwesterly, which is
always understood 1o iovan a fow degrees less than
4 quarter of a point west of the north, and this
course it ought to run from the head of the river
now cailed Salmon Falls, which is at a pond. We
are confirmed in this opinion, because the half [140]
of the Isles of Shoals lies in the Province of the
Massachusetts, viz.: The easterly half between
which and the other half lyes the harbour or road,
which is near south from Piscataqua River. Now
if the line from: the head of the river should be
northwest, this from the mouth of the river should
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be southeast, and then ail the Isles of Shoals will
fall in the Province of New Hampshire contrary tg
the express words of the Charter.” 5

This argument adduced by New Hampshire is of par-
ticular interest to the present dispute for what it tellg
us about the way in which the parties conceived the
geography of the time and their assumption—seemingly
confirmed by the result of that case—that the Isles of
Shoals were naturally parted by a straight line drawn
from the mouth of the Piscataqua Harbour. Though
Belknap is eritical of New Hampshire’s logic in this argu-
ment, its usefulness in evaluating the meaning of the
ultimate decree cannot be gainsaid, :

Belknap comments:

“The agents for Massachusetts, when this claim was
put in by New Hampshire, could hardly think it was
seriously meant . . .. The only ostensible reason,
given for this construction was, that if a northwest
line had been intended, then a southeast line, drawn
from the mouth of the harbour, would leave all the
Isles of Shoals in New Hampshire; whereas the
dividing line runs between them. On the other
side, it might be said, with equal propriety, that a
line drawn south, two degrees east, from the mouth
of the harbour, would leave al these islands in
Massachusetts. For the puint where the islands are
devided bears south. twenty-nine degrees east. from
the middle of the harbour’s mouth; the variation of
the needle being six degrees west.” ™

Without knowing more about Belknap’s own charts, of
course, his plotting of the bearings of the Isles of Shoals
is meaningless, but it is obvious that he, like New Hamp-
shire’s agents before the royal commissioners, assumed
that a straight line projected from the harbour’s mouth

5 Proccedings, at 32-33,
¢ Belknagr, supra, vol, I, at 249,
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to the islands. This is confirmed somewhat by reference
to the map of New Hampshire’s boundaries drawn by
the surveyor George Mitchell at the order of the Com-
missioners, and attached to this report as Appendix C.
By visual inspection. une observes that the only line
which could naturally pass to the center of the harbor
of the Isle of Shoals would be a straight line drawn from
the mouth of the harbor, which appears to be the sea-
wardmost points of land in the two colonies,

Of some interest to the present dispute, also, is the
other of the “controvered questions” about the Maine-
New Hampshire boundary, 1, e., “whether the line should
run up the middle of the river or on its northeasterly
shore.”” Though nothing was said of this issue in the
proceedings, it appears as a part of New Hampshire's
subsequent claim of error.®* 1In its final decision dated
September 2, 1737, the Commissioners held, in part, as
follows.

“And as to the Northern Boundary between the
Said Provinces the Court Resolve & Determine that
the Dividing Line Shall pass up thro’ the mouth of
Piscataqua Harbour & up the Middle of the River
into y® River of Newichwannock (part of which is now
called Salmon Falls) & thro’ the Middle of the Same
to the furthest head thereof & from thence North
two Degrees Westerly until one hundred & twenty
Miles be finished from y* Mouth of Piscataqua Har-
bour aforesai! or until it meets with His Majestys
Government™ and that the Dividing line shall part
the Isles of Shoals & run thro’ the Middle of the
Harbour between the Islands to the sea on the
Southerly Side & that the Southwesterly part of the
Said Islands Shall lye in & be accounted part of the

frov. of New Hamp* & that v¢ North Easterly part

* Williamson, supra. at 196-197 Belkuap, supra, vol. I, at 245,
%t See text, infra, at nn 83-%5,
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thereof shalf lie 1. & be Aecounted part of the Prov,
of the Mass" Buy & be held & Enjoyed by the Said
Prov® Respectively 1w the Samme manner as they
Now do & have hLeretofore held and Enjoyed the
Same.,. .

This was a decision quite to the liking of New Hamp-
shire regarding the northeri: extension of its boundary
with Maine. but not as to the Piscataqua Harbour area.
Accordingly, the agents of New Hampshire, at the direc-
ton of its legislature, filed exceptions with the Commis-
sioners on October 14, 1737, in part as follows:

““ly and as to the Northern Boundary: We object
against that part of the Judgm® that Says: “Through
the Mouth of Piscataqua Harbour and up the Midle
of the River’ Because we humbly conceive that m*
Gorges Patent, By which the Mass® Claime. doth
not convey any Right to the River. For the whole
of that River aud the Jurisdiction thereof hath Ever
been in the Possession of this Province and never
Claimed by the Massachusets. and this Provinee in
order to preserve & Safeg’ard the same have always
had a Castle and maintaind a Garrison there . , , .’

This issue was again raised by New Hampshire in its
petition of appeal w the King, by way of complaining
about the conduct of the royal governor. Jonathan Bel-
cher, who held commissions as governor of both New
Hampshire and Massachaseos. The petition stated in
relevant part:

“And by such votes or Exceptions the New Hamp*
Asserably Liumbly Insisted that . . . the Assembly
Objected . . . against the Com™ adjudging to the
Massachusetts Bav the half of Piscataqua River

72 Laws of New Hampshire {i313), App. at 771,
*2 Laws of New Hawmpshire (1913}, App., at 772; Proceedings,
a5 204,

376a







NEW HAMPSHIRY ». MAINE 29

when the same was not Included in their grant nor
had been ever pretended to or demanded by them
their grant Extending to Land Only and not to the
River and in pgenerall Insisted that the Bounds
should be According to the Demands filed by New
Hampr

“Which Objections or Exceptions the Com™ Reed
tho the Agent for the Massachusetts Bay very De-
murely opposed the same as not coming from the
whole Legislature when their own Govr had so Con-
trived as to make that absolutely Impossible . . , . ®

Massachusetts, meanwhile, was not silent in criticizing
the Commisioners’ decision, and filed its own exception
and appeal, principally attacking the delimitation of the
northern extension of the boundary between New Hamp-
shire and Maine.” as well as the Merrimack River

#2 laws of New Hampshire (1913), App., at 779.

% In this regard, Massachusetts argued:

“The Province of the Massachusetts also declare themselves ag-
arieved at the Determination of the Said Honble Commissioners
touching at the Northermost Line Vigt Where it adjudges.

“13t That that Line Shall proceed from the furthest Head of
Newichawannock River North two Degrees Westerly; Whereas it
Should have been that it Shouid proceed thence Northwestward,
which iz a well known & certain Course, the Same, as towards the
Northwest, and makes a. Right Angle with the Line directed by this
Previnee Charter to run from Piscataqua Harbour’s Mouth North-
castward along the Sea {Jcast to Sagadohock, which lyes towards
the Northeast; For we cannot Suppose that when their Royal
Majesty’s King Charles the first, King William & Queen Mary used
these Terms Northwestward & Northeastward to express the Course
of those two Lines with certainty, and to the understanding of
mankind, their Intemt & Meanig could be, that the Line runing up
the River One Hundred & twenty Miles Should be North two De-
grees East; For this would make the Province of Main instead of
a Tract of Land of One Hundred & twenty Miles Square, only a
ore, being at one End a Point, & but eight Miles wide at the
other, not one Twentieth par: of rheir Grant.”

2 Laws of New Hampshire (1013), App., at 782,
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boundary, which had gone against 1it.  On July 26, 1738,
the appeal was referred by the King to the Lords of the
Committee of the Privy Counell for Hearing Appeals
from the Plantattons, and. after more than a year of
deliberation, the committee recommended acceptance of
the Commusioners decision on the Maine-New Hamp-
shire boundary without chauge.™  On April 9, 1740,
King George (I signed a decrec accepting the Com-
mittee’s reconunendation and thus permanently fixed the
-Maine-New Hampshire boundary

"t The boundary Detween New Hampshire and Massachusetts
afong the Merrimaek was modified, see 2 Laws of New Hampshire
(1913), App., at 793-794, but due to an apparem SUrveyor’s erroe
the line was never finally Jocated nntil an interstate agreement in
1895. Id, at 790,

5 Williamson suggestz political moiivation in the King’s approval
of the report, commenting:

YAt the instance of the Massachusetts’ agents, the opinion of the
fearned Dr. Halley was obtained: who s erv correctly certified, rhat
‘a line north-westward,” ought io run 4 degrees westward of the
north point. Thiz was u mathematicnd truth; and it might have
heen applied with good cfiect. hiad not the New Hampshire agents,
with some zuceess, 1ouched the atrings of mimsterial clemency, by
represemting 1heir poor, little, loval, distressed Provinee, as in great
dangor of heing devoured by the opulent and overgrown Province
of Massachuserts.  Whereas, said thev, if the borders of New-
Hampshire were etlarged,—-nlluding to her southern more than to
her eastern limits,—her abilities might enable her 1o support a
Governor, separate from any other Provinee.” Williamson. suprd,
vol, 2, at 168169, '
To say thix, however. i~ not io say anything startling, for political
and economic interests jre wexiricably hound up with border dis-
putes.  Of grearer relevance to an enlightened view of these events
are the remarks of Belknap regarding the so-called “Wheelwright
grant,” a possibly spurious doenment mirporting to be a deed of
land from various Indiau Chiefs to one John Wheelwright (“late of
England, minister of ihe gospei”) dated May of 1629, granting the
following territory:

“LAN] that part of ihe main land hounded by the river of Piscata-
qua; and the River of Merrimack . . . and ihe main channel of eacls

<$1oa
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This boundary lecreed by the King during the pro-
vineial period retnained the same when Massachusetts
and New Hampshire helped to form the Union and,
later, when Maine was formally separated from Massa-
chusetts in 1819 ™ and admitted to the Union®* TUnlike
the congressional enabling acts for other States subse-
quently admitted to the Union, neither the acts of rati-
fication of the Articles of Confederation or the Cousti-
tution passed by Massachusetts and New Hampshire,
nor the congressional act admitting Maine in 1826
specifically defined the boundaries of these States, and
the States entered the Union with boundaries fixed as of

river from Pantuckett and Neckewannock Falls to the main sea
to be the side hounds, and the main sea Letween Piacaqua River and
Merrimack River to be the lower bound. together with all islands
within said bounds, as also the Tslez of Shoals so called by the
Laghsh . . . .” Proceedings, at 137.

For a brief discussion of the validity of this document, see 4
Thorpe, Federal and State Constitutions (1909), at 2520-2521. Al-
though this grani has never leen deemed to be of any significance
in ritle or boundary consularations, the following passage from Bel-
knap about the Wheclwright patent 3s thought provoking, especially
In light of this Nation’» increased sensitivity to native Americans:

“By this deed, the English inhabitants with these links obtained
a right to the soil frem the original proprietors, more valuable in
a moral view, than the grants of any furopean prince could con~
vey. I we smile at the arroganee of a Roman Pontiff in assuming
to divide the whole new world hetween the Spanjards and Porgue
guese, with what consimency ean we admidt the right of a king of
England, to parcel out Amerjen to his subjects, when he had neither
purchased nor conquered it, uor could pretend any other title, than
that some of his subjeets were the first Eurcpeans who discovered
it, whilst it was in possession of its native lords? The only validity
which such grants could have in the eve of reason wag, that the
grantees had from their prince a permission to negotiate with the
.possessors for the purchase of the soll, and thereupen a power of
jurisdiction subordinate to his crown.” Belknaw, supra, vol. I, at 8.

“ Act of June 19, (819, ¢. CLXI, Laws of the Commonwealth
of Massachusetts,

¥t Ack of Aprii 7, 1826, ¢ XIX, 3 Stan. 544
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that date.® For all intents and purposes, the decree of
1740 fixed the boundary in the Piscataqua Harbor area,
and nothing has been done by the legislatures of those
States to alter these territorial limits. The question in
this case therefore is the proper interpretation of that
decree’s language and its effect upon the disputed
boundary.

4. Application of the i740 Decree.
As stated above, the 1740 decree provided, in part,:

“That the Dividing Line shall pass up through the
Mouth of Piscataqua Harbour and up the Middle of
the River . . . And That the Dividing Line shall
part the Isles of Shoals and run through the Middle
of the Harbour between the Islands to the Sea on
the Southerly Side ... .”

To interpret this language and apply it to the geography
of the area, it is necessary to break the decree down into
the essential elements: (1) What is meant by “the
Mouth of Piscataqua Harbour™; (2) What is meant by
“the Middle of the River”; (3) Where does the line part-
ing the Isles of Shoals begin to “run through the Middle
of the Harbour”; and (4) How shall “the Dividing Line”
proceed between the mouth of the Piscataqua and the
Isles of Shoals? These will be taken up seriatim.

{a) The Mouth of the Fiscataqua.

In its original coriplaini and pretriad submissions, the
State of New Hampshite took the position that the
mouth of Piscataqua Harbour {now Portsmouth Harbor)

83 Cf. New Jersey v. Delaware, 291 U. 8. 361, 370371 (1934).
Tt has been said that: “In general, the original states maintained
their laims to their cofonial houndaries.” Griffin, “Delimitation of
Ocean Space Boundaries between Adjacent Coastal States of the
United States,” in Proceedings of the Third Annual Conference of
the Law of the Sea Insritute, June 24-927, 1968, University of Rhode
Island (1969}, at 142  Accord F. Van Zandt, Boundaries of the
United States and the Soveral 8rates {1, 8. Geological Survey Bulle-
tin 1212, 1968), ot 2,
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lay between Jaffrey Point on New astle Island and
Pochahontas Point, on Gerrish Island (formerly Cham-
pernoun’s Island). Amici curiae suggest in their sub-
mission that the mouth of the harbor was historically
considered to be at Fort Point on New Castle Island, or,
alternatively that “the present day closing line of the
harbor [is] the Frost Point—Wood Island—Gerrish Is-
land line,” * which corresponds roughly to that claimed
by New Hampshire. Maine in its pretrial submissions, on
the other hand, asserts that the mouth of the harbor is
“at a line extending front the headland at Odiorne’s
Point, Rye. New Hampshire. to the headland south of
Seaward's Cove. on Gerrish Island.” Though such a
phrase as “mouth” is difficult to define,” it is the con-
clusion of the Special Master that the term “Mouth of
Piscataqua Harbour” ju the 1740 decree could only mean

% Brief of Amici Curice in Reply to Plaintiff’s Brief in Support
of Proposed Consent Decree (filed February 26, 1975), at 4.

¢ The King in Council would have done well 1o have heeded the
following advice from one “expert”’:

“It is likewise fallacious, and dangerous in boundary-making, to
assume that a river has 4 mouth which is a precise point. Some
rivers have no mouths, sinking in desert sands or losing themselves
in awamps. Others have several mouths entering the sea through
deltas, Many important navigable rivers are of this type. Even
those rivers with a single embenchure give trouble to the boundary-
maker. The mouth is an area, not a point. Also, it may be ques~
tioned whether the mouth-ares Jies at the lead of the estuary or
bay or at the entrance into the estuary or bay from the seas, In
short, the same recommendations apply to mouths as to sources: if
possible, a precise point. should be defined; failing that, ‘a con-
venient point near the mouth’ may be stipulated.

“The mouth of a navigable river is often its most important part,
yet there may be less natural indication of where the boundary
should like than along the course of some remote non-navigable
tributary. If the river ends in a delta, there may be several mouths,
perhaps ne principal mouth, and new mouths may be cpened and
old ones abandoned.”

8. Jones, Boundary-Making: A Handbook (1945}, at 130 (footnotes
wnitted),

381a







382a

34 NEW HAMPSHIRE ». MAINE

the opening between the seawardmost poiuts of land at
which the shore “wurng” as the Piscataqua River flows
into the ocean. i. e., at a line extending from Odiorne’s
Point (at approximately 43°2°32.1”" North and 70°42"-
38.4’" West) to a point southwest of Seward’s Cove on
Gerrish Island (at, approximately 43°3°52.0"" North and
70°4115.5"" West). [All “Calls” refer to the stipulated
Chart 2113

Maps contemporary to the King’s decree and historical
fexts support this conelusion. For example, Mitchell's
wap. alluded to earlier as being drawn for the boundary
commissioners* has the phrase “The Mouth of Pis-
cataqua Harb'r” written through the opening between
Odiorne’s Point and Gerrish Island. beginning well out
in the ocean. and depicts New Castle Island {or Great
Island) as snnply “tloating” slightly north of the harbor.
Amier curine rely on certain references in historical texts
for their clam that Fort Point on New Castle Island lies
ut the eutrance of the harbor, but it 1s clear from the con-
text of these statements that they are meant in a strategic
or nautical sense and not in the geographic sense. One
reference, for exampie. 1s to “the fort which commandeth
the mouth of the harbor”, * another, which gives sailing
mstructions for navigating along the New England coast,
refers 1o the Portsmouth lighthouse on “Fort Point ( New
Castle Islaud) at the entrance of the harbour.” ™ More
ie the pomt. bhowever, is Belkrap’s remark in his

R Ta—-

" G Mitehedl, “A Phan ol the Kivers and Boundary Lines referred
o in the Proceedings and Judgment [of the Commissioners for
Setthing the Bowndary Lines hetween the Provinees of the Massachu-
ett= Bay and New Hampshire]” (17575, Attached as Appendix C.

“Letter from Edmund Randolph to the Lords of Trade and
Plautations, in Belknays, swpra, vol 1, App, at 463, See Addendum
o Accompany Briet ot Amiet Curiae filed Feh, 21, 1975}, at
Enclosure 3,

* Blum, Amerienn Consi Piiot (1822}, at 146 See Addendwun
fo Avcompuny Brief of Amic; Curige (Aled Fel. 21, 1975), ap
Tuciosur: &,
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“Description of the harbour snd river of Pascataqua™
that:

“In the middie of the harbour's mouth, lies Great
Island, on which the town of Newecastle is built.” 7

Belknap goes on to make a sensible distinetion between
the “main entrance™ into the actual harbor area (be-
tween the north side of Cireat Island and Kittery Shore)
and the “other entrance” on the south side of Great
Island called Little Harbor,™ but it is a distinetion which
hardly detracts from the obviousness of the harbor’s
mouth as extending from Odiorne’s Point to Gerrish Is-
land. Moreover, as was pointed out, supra, the earliest
New Hampshire settlement was founded by David
Thompson at the mouth of the Piscataqua on Odiorne's
Point.” That the Commissions and the King likely
intended the phrase “mouth of Piscataqua Harbor” to
mean a line essentially like the one now reconmmended
by the Special Master is additionally confirmed by a
study of several early maps. One detailed map, which
is dedicated to Charles [1's brother | James, Duke of York,
and hence dated in the late 17th century. unequivocally
portrays the opening between Odiorne’s Point and

“Champernones Island™ ( Gerrish Island) as the harbor

mouth,™  Other maps of that period are in accord.™

[y

* Belknap, supra, vol i, 4
T, at 145148,

“ Bee text, suprg, at » 99

“I[?7] S [7T]—*Pascatawmy River in New England” in The
Crown Collection of Photographs of American Maps (Hulbert, ed.,
1904), Vol I, No. 23. Attached as Appendix D,

L
e,

o 3ee, ¢. g.. the following maps: Hack 71, “The Province of’

Mayne” (1680): Morden, “New Eagland” in R. Blome, The Present.
state of His Majestics isles and Territories in America (London
1687), at 210; map in C. Mathew, Magnolia Christi's Americana

(London 1702); Jefiry “A Draft of that Part. of the Province of

New Hampshire, etc.”” (1720): Colonel Dunbar, “New Hampshire”
(1730}; Morris, “Draft of the Northern English Colonics” (1749);
Belknap, “A New Map of New FHampshire” (17915, AN of these
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New Hampshire has drawn attention to nautical publi-
cations which deseribe the mouth of Portsmouth Harbor
as “a cross section between Odivrnes Point and the rocky
reefs and islands south of Gerrish Island” or as “a line
joining Odiores Paint and Kitts Rock whistle buoy.” *¢
Since the question is the meaning of the 1740 decree, it
cannot be said that uncharted “rocky reefs” or later
havigational aids could have played any part in the de-
liberations of the King and Commissioners, but rather a
location on more solid land was intended.

(b) The Middle of the River.

Next is the question of what is meant by the term
“middle of the river” in the 1740 decree. This could
mean either the geographic middle of the river or the
middle of the inain chaunel. 7, e., the so-called “thalweg.”
The Supreme Court recently discussed such an issue in
the context of a boundary dispute between Texas and
Louisiana, stating:

“The argument that the middle of the main chan-
nel was intended rests un the line of cases in this
Court beginning with fowa v. Nlinots, 147 U. S. 1
(1893), which holds that in normal eircumstances it
should be assumed C'ongress intends the word ‘mid-
dle’ to mean ‘middie of the main channel’ in order
that each State wouid have equal access to the main
navigable channel. The doctrine was borrowed from
internativial law and bas often Leen adhered to in
this Court, zithough it i plain that within the
United States two States bordering on a navigable
river would have equal access to it for the purposes
of navigation whether the common state boundary
was in the geographic middle or along the thalweg.”

e,

maps may be found in tie Permanent Collection of the Geography
and Map Division, Lilwary of Congress.

A Hoskinsoh & ¥ TeLachenr, Tides and Curreats in Ports-
mouth: Rarbor (U, 8, ¢, & . 8, 1929). st 2, 20,
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Id, at 7. 8, 16. New Jersey v, Delaware, 291 U, S.
361, 380-385 (1934).

“In fowa v. linois, however, the Court recognized
that the issuc was the intent of Congress. [In the
enabling acts which admitted Texas and Louisiana
into the unien] 147 1. S., at 11 and that it was
merely anncuncing 2 rule of construction with re-
spect to statutes and other boundary instruments.
Thus, it was acknowledged that the rule might
be changed by ‘statute or usage of so great a length
of time as to have acquired the force of law. Id.,
at 10. When Congress sufficiently indicates that it
intends a different boundary in a navigable river, the
Thalweg rule will not apply.”

Texus v. Louisiana, 410 U. S, 702, 709-710 (1973)
(footnotes omitted). 1In addition, the Court remarked in
a footnote as follows:

“That the ‘middle’ of a river was to be construed as
the thalweg in establishing the boundary between
the States newly adwnitted to the Union was not
authoritative doctrine prior to 1892 when Towa v,
{llinois, 147 U. S. 1, was decided and certainly not
when Louisiana was admitted to the Union in 1812,
The opinion in Towa v. fllinois, supra, referred to
five treatises on international law in support of its
holding . ..."*  Id., at 700 1. 6,

Although perhaps no! “authoritative doctrine” in the
United States Congress, one rommentator asserts that the
thalweg principle was “a doctrine laid down in Roman
Law and in vogue among the Anglo-Saxons as early at
least as the seventh century.” Mr. Justice Cardozo in
New Jersey v. Delaware, 291 U. S. 361 (1934), traced the
history of the doetrine at length:

“Ancently, we arc inforined, there was a principle

7 Fulton, The Sovereignty of the Sea {1811Y, quoied in G. Knight,
The Law of the Sea: Cases, Docuneats, and Readings (1975), at 57.
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of co-dominion Ly whici: boundary streams io their
entire width were held u: ~onunon ownership by the
proprietors on either side ] Hyde, International
Law, p. 243, § 137. Then. with Grotius and Vattel],
came the notion of equality of division (Nys, Droit
International, vol. 1, b 425, 426, Hyde, supra,
p. 244, citing Grotius, De Jure Belli et Pacis, and
Vattel, Law of Nations), though how this was to be
attained was still indefinite and uncertain, as the
citations from Grotius and Vattel show. Finally,
about the end of the eighteenth century, the formuls
acquired precision, the middle of the ‘stream’ becom-
ing the middle of the ‘channel.’ There are state-
ments by the commentators that the term Thalweg

is to be traced to the Congress of Rastadt in 1797

(Englehardt, Du Regime Canventionnel des Fleuves
Internationaux, p. 72; Koch, Histoire des Traites de
Paix, vol. 5, p. 156), and the Treaty of Luneville in
1801.  Hyde, supra, pp. 243. 246; Kaeckenbeck,
International Rivers, p. 176: Adami, National Fron-
tiers, translated by Behrens, . 17 If the term was
then new, the notion of equality was not. There
are treaties before the Peace of Luneville in which
the boundary is deseribed as the middle of the
channel, though, it seewns. without thought that in
this there was an innovation, or that the meaning
would have been different if the boundary had been
feclared to follow the nuddle of the stream. Hyde,
supra, p. 248. ‘Thus. in the Treaty of October 27,
1795, between the United States and Spain (Article
IV), it is ‘agreed that the western boundary of the
United States which separates them from the Span-
ish celony of Louisiana is in the middle of the chan-
nel or bed of the River Mississippi.” Miller, Trea-

ties and other International Acts of the United States:

of America, vol. 2, p. 321. There are other treaties
of the same peciod in which the boundary is de-
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seribed as the middle of the river without further
definition; yet. this court bas held that the phrase
was intended to he equivalent to- the middle of the
channel. Towm v. llinoss, 147 U. S. 1, 37 L. ed. 65,
13 8. Ct. 239, supra; Arkansas v. Tennessee, 246
U. S. 158, 62 L. ed. 638, 38 S. Ct. 301, L. R. A.
1918D. 258 and Arkansas v. Mississippi, 250 U. S.
39, 63 L. ed. 832, 39 S. Ct. 422, supra. See, e. g.,
the Treaty of 1763 between Great Britain, France
and Spain, which calls for ‘a line drawn along- the
middle of the River Mississippi” The truth plainly
is that a rule was in the making which was to give
fixity and precision to what had been indefinite and
fluid. There was still a margin of uncertainty
within which conflicting methods of uncertainty
within which confiicting methods of division were
contending for the mastery.” 291 U, 8., at 381~
383.™

*s Footnotes 5 and 6 accompanying the Conrt’s opinion are as

follows:
“Grotius has this to sav (De Jure Bellj ¢t Pacis, Book 2, chap. 3
§18): *In Case of any Doubt, the Jurisdictions on each Side reach
to the Middle of the River that rms betwixt them, yet it may be,
and in some Places it has actually bappened, that the River wholly
belonzs 1o one Party; vither hecause the other Nation bad not got
Dossession of the other Bank, “til) Iy ter, and when their Neighbours
were. alseady in Possession of the whole River, or else hecause
Matters were stipulated by some Treavy)

“In an carler section (§ 15, subd 2) he quotes a Statement of
Tacitus that at a certain point ‘the Rhine began . . . to have a
fixed Chamnel, which was proper to serve for a Boundary.”

“Vattel (Law of Nations, supra) states the rule as follows: ‘If,
of two mations ihabiting the opposite banks of the river, neither
party can prove that they thetoselves, or those whose rights they
inberit, were the first seitlers in these traets, it is to be supposed
that both natiens camé there at (he same time, since neither of them
can give any reasob for claitming the preference; and in this case
the dominion of each will extend to the middle of ‘the river,

“Sev also the meativs collected in the. Argument of the United
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Mr. Justice Cardozo conciuded therefore that, at the
time of the American Revolution, “the formula of the
Thalweg had only a gernunal existence.” ™ but applied
it nevertheless on the grounds of “equality and justice,”
291 U. 8, at 380. since the doctrine had enough of a
“twilight existence” in the late 18th century to Justify
application in a case where there was no written bound-
ary decree.

Turning to the case at hand, there is little in the “leg-
islative history” of the 1740 decree to establish what was
meant by the “middle of the river.” The references to
“channel” in the record of the proceedings of the Com-
missioners do not support any inference that the Commis-
sioners “had well in mind the ‘main channel’ concept,” 8°
as suggested by Maine and New Hampshire, The word
“channel” does not appear in the record, but only in
relation to: (a) the Merrimack River boundary which
was defined by the Original grant in terms of “where it
runs into the Atlantic Ocean, ** and (b) a purported
deed of New Hampshire land from certain Indians to
one John Wheelwright.> Neither use of the word “chan-
nel” can be thought apposite to the Thalweg doctrine
issue. The only relevant part of the record is New'
Hampshire’s comment in its Petition of Appeal to the
Kiug following the decision of the boundary commission-
emh1de1mepnwhwedﬁwuﬂto“meCmnmbdmwm
adjudging to the Massachiusetts Bay the half of Piscata-
gua River when the same was uut included in their

States before the Tnternational Boundary Commission in the Chantj=
zal Arbitration of 1910 between the United States and Mexico,

“Nysz traces the <oncept of the Thalweg to a period earlier thanp
the Treaty of Munster, 1648, Droit International, v. 1, p. 426.”

920 U. 8, at 383,

*" New Hampshire’s Brief in Support of Proposed Consent Decree
and in Reply to Admici Curige: (filed Feb. 18, 1975), at 7.

# Proceedings, at 26. Maine relied on this passage in its dis-
cussion of the matter % ns Pretrial Memorandum (fled April 19,
1974}, at 3 n. 2. '

9068a






NEW HAMPSHIRE 5. MAINE 41

grant . . . "% The Supreme Court. it should be noted,
found the use of the term “one half” by Congress in the
1848 enabling act for Texas to be determinative in Texas
v. Louisiana, supra, 410 U. S., at 1218; 410 U. 8., at
1223 (Doucras, J.. dissenting).

Of some interest, too, is the common law rule regard-
ing both public and private boundaries along rivers: the
owner of each side of a nonnavigable river was presumed
to have control of ad medium filum aquae, i. e., to the
geographic middle of the river, but the soil at the bottom
of a navigable river was presumed to be in the Crown.
See Lord v. Commissioners for the City of Sydney, 12
Moo. P. C. 473, 497-498 (1859); W. Jowitt, ed., The
Dictionary of English Law ( 1959), at 52.

It is the conclusion of the Special Master that the
Thalweg doctrine is nnavailable as an interpretive tool
in this case for the following reasons: (1) as noted by
Mr. Justice Cardozo in New Jersey 'v. Delaware, the
Thalweg doctrine was only in “germinal existence” in
the mid-18th century: (2) the Maine-New Hampshire
line derives from s written boundary decree, which must
be interpreted and not from the pure applieation of inter-
national law principles as in New Jersey v, Deloware;
and (3) the “legislative history” surrounding the 1740
decree. though sparse, suggests that at least one of the
colonies, New Hampshire, unagined that “one half” of
the river had been allocuted to each of the colonies,
Together these faciors inevitably lead to the conclusion
that the geographic middle of the river and not its main
or navigable channel was intended by the 1740 decree.

The next Guestion, of course, is how to defipe the

exact course of such a line within the Piscataqua River,

82 Proceedings, at 137. New Hampshire emphasized this text in
its Brief in Support of the Consent Decree and in Reply to Amici
Curiae (filed Feb. 18, 1975), at 7.

832 Laws of New Hampshire (1913), App. at 779 (emphasis
added).
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for the point at which that line crosses the closing line
of the harbor is obyiously crucial to the resolution of this
case. The theoreticai answer is that the middle or
median line is a continuous line following the meander-
ing of the river and everywhere equidistant from the
nearest points on opposite sides using the actual water
edges at the mean low water line.# For the purposes of

5¢See S. Boggs, International Boundaries: A Study of Boundary
Functions and Problems (1940), at 179-184, for an explanation of
the principles used in drawing such a line equidistant from the
nearest points of either State along the river, including low-tide
elevations.

The use of the low water line and low-tide elevations in the
Piscatacqua River is recommended by several factors. First, the
decree of 1740 itself seems to indicate a preference for using the low
water line. In describing the southern boundary of New Hampshire,
the decree uses the words: “three English Miles North from the
Southerly side of the Black Rocks aforesaid at Low Water
Mark . . .” Secotd, Article 11 of the Convention on the Territorial
Sea and the Comntiguous Zone, entered into force September 10,
1964, 15 U. 8. f. (pt. 2) 1607, 1609, T. 1. A. S. No. 5639, urges
the use of the low water line and low-tide elevations to establish
the baseline fot measuring the breadth of the territorial sea. Al-
though in this case we are concerned with the inland waters of a
river, at least one prominent authority suggests that the baselines
be drawn in the same manner, See A. Shalowitz, Shore and Sea
Boundaries (1962), at 874 n. 30. Third, the Court has indicated
that for purposes of drawing baselines under the Convention’s ra-
tionale there is “no distinction” between low-tide elevations and
islands. United States v. Louisiana, 394 U. 8. 11, 60 n. 80 (1969).
The Court recently reaffirmed that determination by accepting the
Report of the Special Master, Walter P. Armstrong, Jr., in United
States v. Louisiana, 420 . 8. 529 (1975). See the Report, supra,
at 35. Finally, even countries not signatories to the Convention,
supra, have recognized and used low-tide clevations in fixing equi-
distant lines for boundaries. See, ¢. ¢., U. S. Department of State,
Bureau of Intelligence and Research, Office of the Geographer,
Limits in the Seas, No. 60, Territoria! Sea Boundary: Indonesia~
Singapore (November 11, 1974); No. 18. Continental Shelf Bound-
ary: Abu Dhabi-Qater {May 29, 1970); and No. 12, Continental
Shelf Boundary: Bahrain-Saudi Arabia (March 10, 1970).

The significant points in the Piscataqua Harbor are those low-
tide elevations and Jaw water lines on either side of the harbor
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the present dispute, however, 1t is unnecessary to lay out
fully the course of the boundary as it proceeds upriver;
all that is necessary is the determination of the point at
which it crosses the line of the harbor’s mouth.®® There-
fore, in this case, it is at approximately 43°3’1.7”” North
and 70°4278.0°" West.

(¢) The Middle of Gousport Harbor, Isles of Shoals.

The third step in the interpretation of the Royal De-
cree is the determination of the “Middle of the Harbour”
of the Isles of Shoals. 1t has been concluded that the
Thalweg doctrine is inapplicable to the Piscataqua River
line, and the same is true of Gosport Harbor in the Isles
of Shoals. It is unavailing to discuss the location or
length of any “channel” in this area, since the geographic
middle of the harbor must be considered to have been
intended by the King and Commissioners. Again as in
the Piscataqua River, it is only necessary to identify the
point at which the dividing line of the harbor crosses the
closing line of the harbor.®

In this task, there is unfortunately little in the way
of textual or map aids like those that assisted our ex-
amination of the Piscataqua Harbor; nevertheless the

that are nearest each other: ihe low water line at QOdiornes Point
and rocks that expuse at low tide off of Jaffrey Point and in
Whaleback Rect. )

851t would be wite o vemind ourselves of the following con-
solatory words of the Supreme Ceuty in Texas v. Louisiana, 410
U. 8, at 710: “[iJt is plain thai within the United States two
States bordering on u navigable river would have equal access to
it for the purposes of navigation whether the common state bound-
ary was in the geographic middle or along the thalweg.”

8 Thus, it is not necessary to reach the question of whether this

conclusion affects the decision of the Supreme Judicial Court of
Maine, 100 years ago in State v. Wagner. 61 Me. 178, 191 (1873),
where it was stated:
“[TJhere is no room left for doubt that the line follows the ship
channel between Star and Cedar Uslands, ‘through the middle of
the harbor betwean the islands to the sca on the southerly
side , .. 0"
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Mitchell map (App. 7). is somewhat instructive on this
question as well. The seven islands comprising the Isles
of Shoals were conceived as forming a natyral “V”.
shaped harbor where, ag Belknay points out, ships might
take shelter in bad weather “but it is not then safe for
those of large bulk.” * 1n this light, there can be little
doubt that the “harbor” intended by the 1740 decrec
began at the headlands on the western side of the two
islands forming the tips of the “V”, i. e., Lunging Island
in New Hampshire and Appledore Island in Maine.
These points lie at approximately 42°58°40.5’” North and
70°37°38.7” West on Lynging Island and at approxi-
mately 42°59°6.1'” North and 70°37°10.6”” West on Apple-
dore Island. The geographic midpoint of a line between
those two points, by force of Jogic, would represent, the
center of the harbor ot its seawardmost extent, and lies
at approximately 42°58'53.1” North and 70°37'24.6”
West,

(d) The Line Connecting Piscataqua and Gosport
Harbors, :

Having established the two points of significance in
the mouth of Piscataqua Harbor and in the middle of
Gosport Harbor, it remains to determine what sort of line
is to commect thetn, based upon the 1740 decree. New
Hampshire in its original complaint and pretrial sub-
missions asserted (hat the boundary is a straight line
connecting the above-mentioned points; Maine took a
different approach in its Apswér and pretrial submissions,
arguing as follows: ' f

“The King was concerned solely with drawing a line
of separation between two disputing provinces. The
King wished to pass the line through the middle of
the mouths of these two harbors. His concern,,

7 Belknap, supra, vol, 11, 4 147.
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therefore, was not with straightness, but with pro-
viding equality of access.

“It is obvious that the King decreed that the line
should follow the middle of the channel down Pig-
cataqua River to its mouth. It is equally obvious
that he decreed that the line should pass through
the middle of the channel of Gosport Harbor until
it reaches the mouth of that harbor. Although he
did not decree explicitly how to connect these tweo
lines, it appears that he was most concerned with the
pursuit of two distinct courses; therefore, it would
seem reasonable to conclude that the King intended
that each of these two channel courses should be
followed, as a direct' continuation of those courses,
until these two courses intersect. We contend that
this is the correct construction of the King’s Order.” *

Alternatively, Maine argued that these two intersecting
lines could be “faired” or merged into a single curving
line, connecting the midpoints of the harbors’ mouths.
It is the conclusion of the Special Master that the King
and Commissioners did intend to project a line to pass
through open waters between the Isles of Shoals and. the
mainland and passing through the two points ascertained
in Part 4 (b) and 4 () of this report, to form the bound-
ary separating the Isles of Shoals.®®

# Pretrial Memorandum of Maine (filed April 19, 1974), at 6-8
{footnotes omitted). )

% But the line could not be treated as an actual boundary in
the intervening sea because the Crown could not. grant. title to the
sea. See The Queen v. Keyn, [1876-1877] L. R. 2 Exch. Div. 63,
and text, infre, at nn. 98~100. Additionally, the Court has refused
to recognize the existence of any historical basis for believing that
the colonies owned' the marginal sea along their coasts or the natural
Tesources of the seabed beneath those walers, United States v. Maine,
420 U. 8. 515 (1075); United States v. California, 332 U. 8. 19
(1947},
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Initially, it is essentiai to confront the contentions of
both parties that the 1740 decree divided the now dis-
puted waters.® (lertainly the 1691 Chater of Massa~
chusetts Bay and Maine was broad enough to have in-
tended dominion over any internal waters, for, after
setting forth the boundaries along the Piscataqua River
and granting the north balf of the Isles of Shoals, the
charter grants:

“[A]Nl lands, grounds, places, soils, woods and wood
grounds, havens, ports, rivers, waters and other
hereditaments and premisses whatsoever lying within
the said bounds and limits aforesaid and every part
and parcel thereof, and also all Islands and islets
lying within ten leagues directly opposite to the
main land within the said bounds . ., .79’

Thus there is no doubt that dominion over the internal
waters of both Portsmouth and Gosport Harbors was
granted to the two provinces. But it is auestionable
whether dominion over the waters of the coastal sep was
ever granted, '

To be sure, there had been a battle over free fishing
between Gorges and Parliament in the early 1620s,°* and
though both the 1635 grant of New Hampshire to Mason
from the Council at Plymouth *® and the royal charter
of Maine to Gorges in 1639 included control over fishing

0 Amici curige disarreed with these contentions and correctly

argue that the 1740 decree could not have divided the waters be-
tween Piscataqua and Gosport Harbors in such manmer as could
fix property interésts in those waters, Amici, however, incorrectly
argue that the current boundary should be drawn on: the basis of
usage alone and inaccurately imply that the 1740 decree is irrele-
vant to resolution of this dispute. Brief of Amici Curige (filed
Jan, 17, 1975), at 27-28,
(1909), at 1876-1877.

*! Proceedings, at 94: 3 Thorpe, Federal and State Constitutions

92 See text, supra, at un. 16-47,

% 4 Thotpe, Federal and State Constitutions { 1909), at 2444,
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in the sea,™ the 1691 charter specifically provided that
a]l English subjects “shall have full and free power and
Libertie to continue and use their said Trade of Fishing
upon the said Coasts in any of the seas thereunto adjoin-
ing . . . where they have been wont to fish ... .” % This
does not appear, however, to have been interpreted as
restricting the cclonies’ rights to regulate fishing within
their boundaries or along their coasts, for New Hamp-
shire enacted iaws for regulating that trade prior to the
royal decree,® dnd, following the Revolution, Massachu-
setts exercised rcgulatory power over coastal fishing in
Maine, forbidding the taking of mackerel, for example.®

But whatever jurisdiction was exercised by regulatory
control of the coastal fishing, it could not have been
based upon actual ownership of those waters. The better
view is that such jurisdiction was naturally derived from
the limited protective jurisdiction that the Crown exer-
cised in the area of its coastlines. For despite earlier
Stuart claims to the contrary, the Crown no longer
claimed to own the coastal seas of its dominion, not even
the seas adjacent to the shores of England itself.”* Thus,
the Crown did not make grants of the coastal seas in the
New World to the counci! at Plymouth, or to the council’s

%43 Thorpe, Federa]l and State Constitutions (1909), at 1626,

%5 J1d., at 1885.

% S8ee Act of May 14, 1718, c. 32, 2 Laws of New Hampshire;
see also Act of June 1, 1687, ¢ {2, Laws of New Hampshire (dur-
ing the “Dominion of New England”).

" Williamson, supre, vol. 2, at 596-597. For a discussion of the
negligible effect of these activities by the colonies upon any claimed
property right in -or dominion over the adjacent coastal seas, see
Report of the Special Master, Albert B. Maris, in United States v.
Maine, No. 35 Original (August 27, 1974) (hereinafter cited as
Maris), at 56-50. The Court has given its approval to the Special
Master’s Report and his interpretation of the history of offshore
boundaries and territorial seas along the Atalntic coast. See United
States v. Maine, 420 U. 8. 515 (1975).

98 See Maris, supra, at 40-47,
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guccessors—the colonies of Maine and New Hampshire,
This fact is also evident fron: the words of the charters
themselves. The charters specify boundaries that pro-
ceed from “sea t¢ sea,” or “along the sea coasts,’ * or
describe grants of mainland and islands without mention-
ing adjacent or intervening seas.!® Logically then,
neither the Comrnissioners in theijr recommendations nor
the King in his subsequent decree proposed to determine
a boundary in the sea between Maine and New Hamp-
shire that would apportion to each of the colonies prop-
erty interest in the coastal or marginal sea. Cf. United
States v. Maine, 420 U. S. 515 (1975) ; United States v.
California, 332 U. S. 19 (1947).

Although the King did not delimit a Maine-New

Hampshire boundary in the sea, the 1740 decree is not
meaningless and irrelevant to the resolution of the ques-
tion of what line shali connect the boundaries that were
defined in the Mouth of the Piscataqua Harbor and
Gosport Harbor. Rather the use of the phrase, “the
Dividing Line,” in the decree ineluctably leads to the
conclusion that the same single line was Jintended to
demarcate the territory of the provinces on the main-
land and to project seaward to divide the Isles of Shoals
as well. The decree specifies that “the Dividing Line
shall pass up through” Piscataqua Harbor and “the Di-
viding Line shall part the Isles of Shoals” as well. It
savs “the Dividing Line” in both eoniexts, not “the first”
and “the secoud” lives, nor even “a” line in one harbor
and “a” second one in the other, Further it seems quite
unlikely that anything other than a straight line could

9 See, e. g., text, supra, at nn. 15 and 33.

190 See Maris, supra, at 47-48. Faced with similar circumstances
requiring a review of English law, the Special Master found per-
suasive the formulation that “while the coastal state might exercise-
protective jurisdiction over ihe intervening seas, it had no right
of sovereignty over those seas, its property right. involving only the
Islands, not the sess.” [d, at 50-51 (footnote omitted),
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have been meant. As pointed out in Part 3,"' New
Hampshire argued in 1737 that a straight line drawn
from Piscataqua Harbor would part the Isles of Shoals
and the Commissioners appear to have accepted this view,
The maps of that period hardly displayed mathematical
accuracy, and it is reasonable to suppose that the Com-
Inissioners selected the simplest way of conneeting the
two points in the harbors that they had in mind. The
proper line is therefore a suraight line bearing approxi-
mately 140° clockwise from True North, between the
midpoint of the closing line of Gosport Harbor and the
point where the “Middle of the River” crosses the closing
line of the “Mouth of the Piscataqua Harbor.” This is
the line that was projected in the 1740 decree., Although
it did not determine an appropriate boundary in the sea
in 1740, other considerations contribute to its authority
as the appropriate boundary for resolution of this dispute.

&. Lateral Offshore Boundary Between the States.

Having established the application of the 1740 decree
to the boundary between Maine and New Hampshire in
the mouth of the Piscataqua River and the middle of
Gosport Harbor, it remains to determine exactly what
line is to connect those two points and serve as the
Interal offshore boundary between the two States in the
disputed lobster waters. As has beern shown, the 1740
decree could not have divided the waters in a manner
that would fix the propacty w.ierests in the sea and sea
bed between the mainland and the Isles of Shoals. It
was not until the Submerged Lands Act of May 22, 1953,
67 Stat. 29, that title to those waters and offshore re-
sources passed to the States.®* By that Act, Congress
confirmed to and vested in the coastal States the seabed
and the resources of the territorial sea within three geo-~

10t Bee text, supra, at mn, 52-54.
128ee United States v Maine, 420 U. 8. 515 (1975}, and see
also Maris, supre, at 79-80.
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graphical miles of their respective coastlines. Prior to
the Act, the States at most exercised regulatory jurisdic-
tion over coastal waters between the mainland and the
Isles of Shoals. Any boundary that existed merely de-
limited the areas of each State’s jurisdiction, and could
not define each State’s property interest. Resolution of
this case will be the first determinative settlement of the
offshore maritime boundary between the two.

It is the conclusion of the Special Master that the
straight line projected by the 1740 decree, connecting the
midpoint of the closing line of the Gosport Harbor with
the point where the geographical middle of the Pisca~
taqua River crosses the closing line of the mouth of the
Piscataqua Harbor, is the most appropriate boundary
line between Maine and New Hanpshire in the disputed
waters. This line alone comports with the history, usage,
and special circumstances of the area. as well as afford-
ing an equitable distribution of, and access to, the area.

Initially, it is essential to ‘confront the claim of the
amici curige that, since the 1740 decree did not divide
the waters between the Isles of Shoals and Piscataqua
Harbor, “the usage of people on both sides of the terri-
tory to be divided should be the primary consideration
in fixing the location of the line.” 1 This argument,
though superficially intriguing, fails to consider the obvi-
ous distinction between seabed ownership and the exer-
cisc of regulatory jurisdiction over coastal waters within
state boundaries after 1776. As United States v. M aine,
supra, has recently reaffirmed, the former is a para-
mount right of the Federal Government. The latter,
however, remains a right of the State so long as it
does not unduly burden interstate commeree. In Corsg
v. Tawes, 149 F. Supp. 771 (Md.), aff'd, 355 U. S, 37
(1957), where a Maryland fishing statute was attacked as
unconstitutional, the three-judge district court stated:

“Since the decision in Manchester v. Commonwealth
of Massachusetts, 139 U. S. 240 (1890), it has been

e

33 Brief of Amici Curige (fled Jun. 17, 1975), at 27-28,
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beyond dispute that in the absence of conflicting
congressional legislation under the commerce clause,
regulation of the coastal fisheries is within the police
power of the individual states under the doctrine of
Cooley v. Board of Wardens of Port of Philadelphia,
12 How. 298 (63 U. S, 1852).” 149 F. Supp., at
773.

See also Skiriotes v. Florida, 313 U. S. 69 (1949).

The usage that should be first considered is that usage
made by the States themselves in the exercise of this
regulatory jurisdiction.

Of more significance, the Court has recommended that
for purposes of interpreting the Submerged Lands Act
“the line marking the seaward limit of inland waters”
should be drawn for each State in accordance with the
definitions of the Conventior on the Territorial Sea and
the Contiguous Zone, 15 U. S. T. (pt. 2) 1606, T. I. A. S.
No. 5639 (1964). See United States v. Louisiana, 394
U. 8. 11 (1969), at 35-36. If an analogous recommenda-
tion were to be made, urging that the Convention be used
to determine  the boundary .that is the subject of this
dispute, the offshore mantxme boundary between Maine
and New Hampshire would be far different from the one
that the Special Master proposes. The Convention in
Article 12 calls for a median line based upon the equi~
distance principle when determining the boundary be-
tween the territorial seas of States with opposite or
adjacent coasts. In this case, Maine and New Hamp-
shire’s territories include the Isles of Shoals. This pre-
sents the difficult problem of drawing a median line that
considers the equidistant points not only from their
adjacent coasts but also from the opposite and facing
shores of the lsles of Shoals as well. Such a median
line would be difficult to draw ' and nearly impossible
to police, but it would settle the boundary definitively.

1%4 See Boggs, supra, n. 84, at 190, fig. 26, for an explanation of
how such s line would be drawn under the Convention.
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Several factors, however, militate against this resolu-
tion of the boundary. First, the parties agree that a
mediau line would be “extremely inconvenient and
unworkable.” Secoud, the Court in the California
and Louisiana cases, and even in the recent Maine case,
supra, decided different questions than are here involved.
Those cases dealt principally with the claims of the
coastal States vis ¢ vis the Federal Government over
ownership of the territorial seas and seabed outside of
the three-mile marginal sea. Here, the contest is be-
tween two States over seas and seabeds granted to them
by the Submerged Lands Act and within the three-mile
marginal sea. The Court might properly determine that
this case is distinguishable from the earlier ones on this
basis and decide that application of the Convention
in this case is inappropriate. ‘Third, one of the reasons
for determining this boundary is to facilitate in the
policing of each State’s territorial waters under its re-
spective lobster regulations. Yet, as the parties stipu~
lated about the median line suggested by the Conven-
tion: “[Sluch a line . . . would be extremely inconvenient
and unworkable from the points of view of law enforce~
ment, navigation and ease of location.” 5 Fourth, the
Convention itself provides:

“The provisions of this paragraph shall not apply,
however, where it js necessary by reason of historic
title or other speciai circumstances to delimit the
terriforial seas of {he iwo States in a way that is
at variance with this provision.” Convention, supra,
at 1610,

Finally, the presence of offshore islands is one of the
special circumstances which justifies deviating from a.
true median line** See A. L. Shalowitz, Shore and Sea.
Boundaries, Vol. 1, at 232 n. 55.

105 See text, supra, at nn. 1-2,
106 “Special configurations of a coast, the presence of islands, the
existence oi special mineral or fishery rights in one of the states,
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Accordingly, it is appropriate, even by the Convention’s
own terms, to disregard the median line based upon the
equidistance principle when “historic title or other special
eircumstances” require it.

Turning then to this case, although historic title to the
seas between the mainland and the Isles of Shoals never
was held by either Maine or New Hampshire, the “special
circumstances” of their coastline, the existence of the
Isles of Shoals, and their agreement on the decree of 1740
as the delimjtation of their other boundaries direct the
adoption of the line proposed by the Special Master.
Only the straight line projected between the two harbors
in 1740, believed by the Commissioners and the King to
divide the Isles of Shoals, satisfies the requirements of
the “special circumstances” of this case.

It is appropriate to enumerate these histerical and
“special circumstances” that direct the adoption of the
1740 projected line. The most significant of these is the
fact that both Maine and New Hampshire have ac-
cepted the 1740 decree as the delimitation of their othep
boundaries. This acceptance includes the determination
by both States that the 1740 decree fixed the boundaries
in both the Piscataqua and Gosport Harbors. Report of
New Hampshire-Maine Boundary Commission (1828).
Both legislatures, 9 N. H. Laws 943 and Maine Resolves
of 1829, at 29, and at least one of the state courts, State
v. Wagner, 61 M2ine 100 (1873), have approved of the
1828 Commission’s determination in this regard.

The principal “special circumstance” is suggested by
the topography of the Maine-New Hampshire ' coast.
The proposed boundary of the Special Master is a line
that is nearly perpendicular to the general direction of
that coast' from Cape Neddick to Great Boar's Head.
It is a matter of simple geometry that a perpendictilar
or the presence of a navigable channel are among the special cir-

cumstances which might justify a deviation from a median ‘line.”
SBhalowitz, supra, at 232 n. 55,
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line will divide an area, such as this one, more equitably
because essentially it divides the surface area into two
equal portions. Thus the historicity of the points in
the two harbors and the equity of a line that runs per-
pendicular to the general direction of the coast both sup-
port the adoption of the straight line that connects the
points in the two harbors.

An additional relevant circumstance is evident from -

the usage that the States have made of the waters be-
tween the Piscataqua and Gosport Harbor. Although
the Crown did not claim for itself or grant property in-
terests in the coastal seas along Maine and New Hamp-
shire, it did have authority to exercise its protective
police powers in these waters, a function which it in part
delegated to the colonies. This delegated power included
the regulation of their citizens’ fishing, both in the mar-
ginal sea as well as in inland coastal waters.® It no
doubt included policing of the waters with regard to
piracy and repelling enemies. When the colonies de-
clared their independence, these protective activities con-
tinued to be conducted by the States for State purposes,
but they had no property interest ramifications.®® Until
this dispute arose, however, there was apparently no
need to delimit between Maine and New Hampshire the
respective areas of this police function. It is the view
of the Special Master that. if the oceasion had arisen,
the line which logically would have been chosen would be
the line projected through the waters by the 1740 decree
of the King. It was from the Crown that this police
responsibility derived and it was that line upon which
the Crown relied in the decree of 1740 to divide the
territory on the mainland and in the Isles of Shoals be-
iween the colonies.

Other relevant circumstances which direct the adop-
tion of the boundary proposed by the Special Master are

307 See text, supra, at nn. 96-97; see also Maris, supra, at 56-65.
63 See text, supra, at nn. 97-98,
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summarized in an observation of the equity and utility
of the proposed line. First, the line closely approximates
the one agreed upon by the two States in their proposed
consent decree. Second, because it is a straight line, the
proposed boundary affords ease of demarcation and en-
forcement, It is Iteresting to note that the line appears
to divide nearly equally the best locations for lobster fish-
ing in the waters, at least as those locations have been
marked in the brief of amici curige, Third, the pro-
posed line comports with a combined consideration of the
history and usage of the area by the two States and an
equitable distribution of the area based upon that history
and usage.

Finally, the proposed line is the best of all the alter-
natives. In making this observation it is necessary to
give some consideration to other possible lines which
the parties and amici have at various times espoused,
not as interpretations of the 1740 decree, but as bound-
aries resulting from usage or acquiescence by operation
of law. At one extreme is New Hampshire’s original
theory, now defended by amici, that the so-called “lights
on range” line—being an extension to the mouth of
Gosport Harbor of a line connecting Fort Point Light
and Whaleback Light—must be considered the boundary
because New Hampshire lobstermen have been accus-
tomed to determine the approximate location of the
bcundary by making visual reference to that line. ™ It
is argued that the long practice of those who use the
area must be given primary consideration, quoting The
Grisbadarna Case, Scott, Hague Court Reports 121
(1916), as follows:

“UITt is a settled principle of the law of nations
that a state of things which actually exists and has
existed for a long time should be changed as little as
possible.” 14, at 130,

o

9 8ee Brief of Amici Curiae (filed Jan. 17., 1975), at Appendix A,
119 Complaint of New Hampshire (filed June 6, 1973), at 4.
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Yet, as New Hampshire now points out in a subsequent
brief,"" it appears that it was the lengthy, expensive, and
unprotested conduct of the central government of Sweden
in measuring and placing a lightboat- in the challenged
region which established a prescriptive line. See 4 Am,
J. Int. L. 226, 234-235 (1910). Moreover, in The Case
Concerning the Temple of Preah Vihear (Cambodia v.
Thailand), 1962 1. C. J. Rep. 6 ; 86 Am. J. Int. L. 1033,
which amici relies on, the court specifically rejected an
argument made by Thailand concerning acquiescence
based on “local acts” which were not merely acts of
private citizens but “the acts of local and provincial
authorities.” 56 Am. J, Int. L., at 1046.

The conduct relied upon by Amici to establish the
“lights on range” line as the boundary by acquiescence,
long usage, and prescription is simply not the sort of
official government conduct which has been held to trig-
ger the invocation of these equitable doctrines. Neither
is there merit to Maine’s original elaim that a line ap-
pearing on a U. S. Geological Survey map, Maine-New
Hampshire 1 York Quadrangle, Edition of 1920, No.
4300~-W 7030/15, has been established as the state bound-
ary by long usage. In its pretrial submission, Majne
drew attentjon to the appearance of this “dog-leg” line
on U. S. Geological Survey and U. §S. Army Map Service
maps in the years 1918, 1020, 1933, 1944, 1949, and 1956,
and also on several maps published by varibus New
Hampshire state agencies, such as the Board of Fish and
Game Commissioners.* Maine argued that:

“The repetitive pyblication of that line by such a

highly respected, official map agency as the U. 8.

Geological Survey, without protest by New Hamp-

shire for a period of more than 50 years reflects:
crmeeerreis

111 Brief in support of Proposed Consent Decree and In Reply to
Amici Curiae (filed Feb. 18, 1975), at 4. _

12 Pretrial Memorandum of Maine (filed April 19, 1974), at 18~
19,
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en implicit acceptance of that line by New
Hampshire,” 113

In evaluating this contention, it is important to look
first at the data upon which the U. S. Geological Survey
map is based. “One is immediately struck by its wholly
arbitrary nature, an impression which is strengthened by
a letter from the Acting Director of the U. S. Geological
Survey, dated June 10, 1966, and addressed to Congress-
man James Cleveland of New Hampshire, in which this
surprising revelation is made:

“In reviewing topographic quadrangle maps of the
area in question, we found no evidence to prove that
the Maine-New Hampshire boundary from the
mouth of Piscataqua River to the Isles of Shoals is
a straight line. Neither have we found any proof
that it is a curving line although it is so shown on
the now out-of-print special Portsmouth 1:62,500-
scale topographic map prepared by the Geological
Survey in 1916-17. Tt was hoped that the original
field survey sheets for this map, stored in the Na-
tional Archives, would provide some documentation
as to why the curving boundary was shown. Un-
fortunately, none was found. Accordingly, we can
only conclude that personal interpretations on the
part of the field engineer, possibly supported by local
opinion, was the reason for the line being shown in
that manner,

“On the 1:24,000 scale topographic quadrangle maps
of the area, prepared in 1944 by the U. S. Coast and
Geodetic Survey for the Army Map Service, the
boundary is shown in this same general location al-
though it is more curving in some parts on the 1916-
17 map. We believe these minor differences indicate
that definite information regarding the boundary

location was not available during either survey.” ™3
e e S — N .

13 fd. at 19,

1 Letter from Arthur A. Baker, Acting Director, Geological Sur«







58 NEW HAMPSHIRE ». MAINE

The United States Court of Appeals for the Ninth Cir-
cuit once held that:

“We are unable to agree with the trial court as to
the effect which should be given to the hydrographic
maps of the United States Coast and Geodetic Sur-
vey as evidence in this case. We think the maps
should be given full credence, and should be taken as
absolutely establishing the truth of all that they
purport to show.” United States v. Romaine, 255
F. 253, 254 (CA9 1919).

This respect, even if applicable to Geological Survey
maps, does not, however, follow where the aspect of the
map in dispute is a boundary, for that involves legal and
historical matters quite outside the expertise of such
agencies. The Special Master concludes that the mere
appearance on a map of a boundary line—grounded only
in the imagination of some nameless draftsman—is not
enough to raise prescriptive rights in one State. This
is nonetheless true where such a line appears on sev-
eral maps published by New Hampshire agencies, for
these are minor and fairly recent acts which simply do
not rise to the heights necessary to call into play the
doctrine of acquiescence. Moreover, it should be noted
that there are maps’ of greater age in which the state
boundary is portrayed as a straight line from Portsmouth
Harbor to Gosport Harbor. See Chace, “Map of Rock-
ingham County, New Hampshire” (1857); Rand, Mec-
Nally & Co., “Map of New Hampshire” (1895); id., edi-
tions of 1898 and 1899; Geo. Walker & Co., “Map of
New Hampshire” (1893).11%

It is the conclusion of the Special Master that no
further evidentiary hearings on this dispute are necessary

wey, U. 8. Department of the Interior, dated June 10, 1966; printed
as Appendix A, Rebuttal Brief by the Plaintiff in Support of Its
Motion for Preliminary Injunction (filed June 21, 1973).

115 These maps are available at the Geography and Map Division,
Library of Congress,
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to examine any claim of acquiescence or preseription,
since the issues originally raised by the parties and cur-
rently raised by amici are wholly insubstantial, even if
the allegations regarding the “lights-on-range” line and
the U. 8. Geological Survey Map were proved. Because
the lateral marine boundary between Maine and New
Hampshire extending from the Piscataqua River to the
Isles of Shoals should be that one suggested by the 1740
decree, the boundary is hereby found to be as set forth in
Part 4 of this report, 1

Respectfully submitted,

Tom C. Crarg,
Special Master,

October 8, 1975

H6 Of course, provision should be made for marking the boundary.
The Special Master approves of the language of Paragraph 13 of
the consent decree for that purpose:

“(13) Provision shall be made for installation and maintenance
of suitable markers and/or navigation aids and devices to locate
and mark the boundary as settled, subject to any applicable federal
regulations, the costs of which shall be shared equally by the two
States. The parties hereto shall within 180 days after the entry
of this judgment file o stipulation with this ..urt indicating the
points and locations at which such markers «ud/or navigation aids
and devices are to he located and the kinds of markers and/or
navigation aids and devices agreed upon. . . .”
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In the
Supreme Court of the United States

October Term 1975

No. 64, Original

The State of New Hampshire, Plaintiff

v.

The State of Maine, Defendant

EXCEPTIONS AND BRIEF
OF THE PLAINTIFF

INTRODUCTION

The issue in this case is the determination of the location of
¢ lateral marine boundary between New Hampshire and
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proper location of the boundary in question. The matter was
referred to Honorable Tom C. Clark as Special Master on
November 5, 1973 (414 U S. 996). His report dated October 8,
1975, is the result of that referral.

Pretrial proceedings were held in April 1974 to narrow the
issues in preparation for a trial scheduled to begin August 12,
1974. Between April and the scheduled trial date, the Attorneys

a motion for entry of Jjudgment by consent.

On September 20, 1974 the New Hampshire Commercial
Fishermen’s Association sought leave to intervene in the case
in opposition to the proposed consent decree, and, although
denied status as a party, it was permitted to proceed as amicus
curiae, and did so, filing several briefs and memoranda of law
on the principal issues, as did the parties. On February 25,
1975, the parties filed a stipulation incorporating in the record
““for decision of this action”’ various documents and maps and
agreeing that judicial notice might be taken of a wide variety of
maps, state papers, government publications, ancient histori-
cal documents and reputable works of history.

In his report the Special Master concluded that the proposed
consent decree ought to be rejected and then proceeded to
decide the case on the basis of the stipulated record without
further evidentiary hearings.

The boundary line proposed by the report is a straight line
connecting the middle of the mouth of Portsmouth Harbor with
the middle of the mouth of Gosport Harbor in the Isles of
Shoals. In determining the location of the two terminal points
of this boundary line, the Special Master rejected the ““thalweg
principle’” on which the proposed consent decree had been
based and ruled that *‘the geographic middle” of the mouth of
each harbor should be used in place thereof. The Special Mas-
ter also ruled that the closing lines of the mouths of the two
harbors were located at points somewhat different from those
recommended in the proposed consent decree, in each case
closer to the interior of the harbor.

New Hampshire has taken no exception to the rejection of
the proposed consent decree. The reasons advanced by the

2







P

Special Master for ruling in favor of its rejection are considered
largely unanswerable. Further, New Hampshire has suffered
no prejudice from this ruling, since the boundary now proposed
by the Special Master is more favorable to it than that recom-
mended in the proposed consent decree.

We agree with the Special Master’s rulings that a median line
should be used to determine ‘‘the geographic middle’ of the
mouth of each harbor, that the mouth of each harbor is located
on a closing line connecting the headlands, and that there
should be a straight-line boundary across the open sea connect-
ing the two terminal points. We are also satisfied with his ruling
locating the middle of the mouth of Gosport Harbor.

Our exceptions, set forth below, are limited and relate solely
to the Special Master’s choice of the point where the median
line intersects the closing line of Portsmouth Harbor and the
methods used to make this choice.

Inour view, the chief error in the Special Master’s method of
drawing the median line at the mouth of Portsmouth Harbor is
in the use of ‘‘low tide elevations” in the River as points of
reference. By “low tide elevations”™ (as distinguished from
islands), we mean areas of land or rocks which are completely
submerged at high tide but are sur rounded by and above water
at low tide. See United States vs. Louisiana, 394 U.S. 11, 60.
The Special Master acknowledges and see ks to justify his use
of ““low tide elevations™” in calculating the median line (Report,
pp. 42-43, note 84). His use of a ‘“‘low tide elevation’ at
Whaleback Reef in Portsmouth Harbor as a point of refer ence
is, in New Hampshire's view, particularly erroneous and prej-
udicial to its position. Had this *‘elevation’ not been used, then
the median line would have crossed the closing line of
Portsmouth Harbor approximately 350 yards to the northeast
of the site chosen in the report (Report, p. 43), thus advancing
the entire lateral marine boundary accordingly, in a northeas-
terly direction.

EXCEPTIONS

The State of New Hampshire excepts to the following find-
ings of fact and rulings of law in the Master’s Report:
1. “Theuseof .. .low tide elevations in the Piscataqua River
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is recommended by several factors.”’ (Report, p. 42, note 84).
2. “The significant points in the Piscataqua Harbor are
those low-tide elevations and low water lines on either side of
the harbor that are nearest each other; the low water line at
Odiornes Point and rocks that expose at low tide off Jaffrey
Point, and in Whaleback Reef” (Report, pp. 42-43, note 84).

3. ““Therefore, in this case, it (the geographic middle) is at
approximately 43°3' 1.7” North and 70° 42' 8.0" West”” (Report,
p. 43).

4. Consistent with pars. 1, 2 and 3 above, exception is also
taken to the location of the boundary line marked ‘‘Maine /New
Hampshire™ on the National Ocean Survey Chart, C.&G.S.,
No. 211, filed with the Report.

ARGUMENT
L

THE USE OF ‘“LOW TIDE ELEVATIONS” IN CAL-
CULATING THE POSITION OF THE MEDIAN LINE AT
THE MOUTH OF PORTSMOUTH HARBOR WAS ER-
RONEOUS.

(2) The Royal Decree of 1740 Does not Delimit the ‘“Middle
of the River”’ by Reference to Low Tide Elevations.

The language of the royal decree must be construed with
reference to the facts on which the decree was based and the
circum stances under which the language was used. 21 C.J .S,
Courts, § 222, p. 409-411; Armour & Co. v. Wantock, 323 U.S.
126, 133 (1944); The Grisbadarna Case, in Scott, The Hague
Court Reports ( 1916) 12 at 127. See also, United States v. Wise ,
370 U.S. 405, 411 (1962). Therefore, as the Special Master
concluded, the phrase ““middie of the river’’ occurring in the
1740 decree must be interpreted in accordance with the facts
and circumstances existing in 1740. { eport, pp. 40-42).

So far as New Hampshire has been able todetermine, the low
tide elevations in question are not shown on any chart or map
submitted by the parties or by amicus curiae, nor on any other
chart or map published prior to, contemporaneous with, or
within a reasonable time after the 1740 decree. As the Special
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Master concluded, in another connection, *‘it cannot be said
that uncharted ‘rocky reefs’ or later navigational aids could
have played any part in the deliberations of the King and
Commissioners™ (Report, p. 36).

The “‘middle of the river”’, which constituted the boundary

" between the states from and after the 1740 decree, and which

constitutes the boundary to this day, was therefore determined
without reference to low tide elevations. Since the presentriver
boundary is the one established by the 1740 decree, it should
not be drawn with reference to the low tide elevations, and
neither, perforce, should the intersection of the middle of the
river with the closing line of the harbor.

(b) The Median Line Must be Measured from the Banks of
the River and Not from Low Tide Elevations.*

The Supreme Court has established that the median line of a
river is the line which is “midway between the main banks of
the river.” Georgia v. South Carolina, 257 U.S. 516, 523
(1922). In New Jersey v. Delaware, 291 U S. 361, 379(1933) the
median line was described as the line “‘halfway between the
banks’’. The median line was defined in Arkansas v. Missis-
sippi, 250 U.S. 39, 43, 45 (1919) as *‘the line equidistant be-
tween the banks [of the river).”” In 8 Opinions of the United
States Attorney General 175, the Attorney General opined that
the line of the middle of a river is the middle of the river bed,
between the banks of the river.

That the median line is fixed by reference to the main banks
of the river is universally supported by other authority. See 1
McNair, Oppenheim’s International Law (1928), 425; 2
Shalowitz, Shore and Sea Boundaries (1964), 374, note 30.

It was recognized in Georgia v. South Carolina, 257 U.S.
516, 523 (1922) that in certain circumstances the bank on an
island in the river may be used in determining the median line.
However, this exception to the general principle has been
applied only in the case of islands, and not in the case of
low-tide elevations.

The measurements of the median line from the main banks of
the river (or, where applicable, from islands in the river) applies
the underlying theory of the median line principle: that each
riparian state owns half of the water and bed of the river.
Ingraham v. Wilkin son, 4 Pick. (21 Mass.) 268 (1826); United

* See definition in U.S. v California 382 U S. 448, 450. and Appendix A of this brief,
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States v. Elliott, 131 F. 2d 720 (10th cir., 1942); Hardin v.
Jordan, 140 U.S. 371 (1891); Wisconsin v. Michigan, No. 12,
Orig., Supple mental Report of Special Master, 7 (the practice
applies “‘the rule of equality of water area...”); Cukwurah,
The Settlement of Boundary Disputes in International Law
(1967), p. 50; Glos, International Rivers (1961) 110; 93 C.1.S.,
Waters, §71, p. 745-746. The “‘river”’ is all of the water and the
subsoil between its banks. Wisdom, The Laws of Rivers and
Watercourses (1962) 3; and the banks of the river border and
enclose the river. Oklahoma v. Texas, 260 U.S. 606, 631 (1923);
Mammoth Gold Dredging Co. v. Forbes, 104 P. 2d 131, 137
(Cal., 1940); Seibert v. Conservation Commission of Louis
iana, 159 So. 375, 377 (La., 1935); Wisdom, supra, 10-11,
38-40.

In the instant case, the water flowing between Whaleback
Reef and Gerrish Island is as much part of the river as is the
water between the reef and the New Hampshire bank.
Whaleback Reef does not border or enclose the river; it is

"located almost one-third of the way into the river from the
Maine shoreline; and the waters between the Reef and the
Maine shoreline and adjacent islands are sufficiently deep, are
naviga ble and in fact actively navigated, and are not inextrica-
bly linked to the mainland. To measure the median line from
low tide elevations in the Reef, rather than from the banks of
Gerrish Island or Wood Island, gives Maine much more than
half of the river water, and New Hampshire much less. The
same result obtains with respect to the river bed. Low tide
elevations are a part of the river bed. United States v.Ray, 423
F.(2d) 16,20 (5th Cir., 1970); Oklahoma v.. Texas, 260 U.S. 606,
631, 632; Alabama v. Georgia, 64 U.S. 505, 515; United States

* -+ v.Chicago etc. R. Co., 312 U.S. 593, 597; 1 Shalowitz Shore
and Sea Boundaries (1962) 228. To measure a median line from
a point in the bed, rather than from its edge (i.e., the banks of
the river on the mainland or an island) has the obvious effect of
giving Maine more than half of the bed and New Hampshire
less than half.

The measurement of the median line from low tide elevations
therefore does violence to the principle underlying the median
line rule; that each riparian state should receive half the river
and river bed. It produces a “‘distorted and anomalous” situa-







tion (Fitzmaurice, ‘‘Some Results of the Geneva Conference
on the Law of the Sea’’, 8 Internation al and Comparative Law
Quarterly 73, 85 note 30 (1959)), and violates *‘the major com-
munity policy at stake’> with respect to boundary problems of
opposite states: “‘that of achieving equitable apportionment’’.
McDougal & Burke, Public Order of the Oceans (1962), p. 428.
See also Pearcy, ‘‘Geographic Aspects of the Law of the Sea’’,
49 Annals of the Assaciation of American Geographers (1959)
1, 16.

A former Geographer of the United States Department of
State has squarely addressed the issue of whether a median line
between opposite coasts may be drawn from offshore forma-
tions. Boggs, ‘‘Delimitation of Seaward Areas Under National
Jurisdiction’’, 45 American Journal of International Law, 240,

@ 257258 (1951). He states,

““Islands in a lake, gulf or bay may complicate the de-
termination of the base line employed in laying down the
median line. Because islands, large and small, are found
both near and far out from coasts in water bodies of all
sizes and shapes, it seems incontrovertible thatzhe median
line should, as a general rule, be derived as nearly as
proves feasible only from the mainland coast. [emphasis
supplied]

“Obviously, some islands must be treated as if they
were part of the mainland. The size of the island cannot in
itself serve as a criterion as it must be considered in rela-
tion to its shape, orientation and distance from the main-
land. The most reasonable and workable rule is believed to

. be to draw that pair of parallel lines tangent to opposite
ends or sides of the island which encloses the least area of
water between island and mainland. ... Then, if the land
area of the island (properly planimetered from the low tide
shoreline) exceeds the water area bounded by the parallel
lines, the island and mainland, the island should be re-
ckoned as if part of the mainland base line, in laying down
the median line. ...”” At p. 258. See the illustration of the
median line technique in fig. 3, p. 257.
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Although Boggs® analysis dealt with off-shore islands, his
reasoning applies even more forcefully to low tide elevations.
Such formations should be disregarded in drawing the median
line unless they are so integrally related to the mainland as to
constitute part of the coast.

(c) The Low Tide Elevation in Whaleback Reef Is Not Part
of the Bank of the River.

The line of the middle of the river is the line which is midway
between the banks of the river. The term ‘‘banks’’ has been
variously defined, but it is clear that the banks are the areas
which border, enclose and confine the river. See 2 Shalowitz,
supra, at 373, and the authorities there cited. See also, Howard
v. Ingersoll, 17 Ala. 781 (1851); Wisdom, supra, 10-11. In no
way can any of the low tide elevation in Whaleback Reef be said
to border and enclose the river.

At issue here is whether these elevations should be assimi-
lated to the bank of the river so as to be treated as part of the
bank. They cannot be so treated. In United States v.
Louisiana, 394 U.S. 11 (1969) the Supreme Court considered
whether certain islands could be consid ered the headlands of
bays. 394 U.S. at 60-66. This depended on whether the islands
in question were ‘‘so integrally related to the main land that
they are realistically part of the ‘coast’...’’ 394 U.S. at 66. In
this connection the Court stated:

““While there is little objective guidance on this question
to be found in international law, the question whether a
particular island is to be treated as part of the mainland
would depend on such factors as its size, its distance from
the mainland, the depth and utility of the intervening
waters, the shape of the island, and its relationship to the
configuration or curvature of the coast.”” 394 U.S. at 66.

Using the *‘island” analogy, the elevation at Whaleback
Reef is small; in fact, it is merely the tip of a rock which
protrudes at low tide. The same is true of every other elevation
in the Reef. The elevation therefore does not meet the size
criterion in the above quotation from United States v.
Louisiana. Shalowitz in his treatise, 1 supra at 161 note 125
says:
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“The coastline should not depart from the mainland to
embrace offshore islands, except where such islands
either form a portico to the mainland and are so situated
that the waters between them and the mainland are suffi-
ciently enclosed to constitute inland waters, or they form
an integral part of a land form.”

Furthermore, the elevations in the Reef must be considered
individually, rather than in relation to each other, in a ‘‘leap-
frogging’’ manner, or as a unit. See United States v. Louisiana,
No. 9, Orig., Report of Walter P. Armstrong, Jr., Special
Master, 41. It is not the entire reef which is to be considered,
but merely the individual rock or rocks which protrude at low
tide. The ‘‘reef”’ consists of these individual rocks.

The low tide elevation used by the Special Master at
Whaleback Reef is nearly one-third of the way into the river as
measured from the nearest point on the coastline of Gerrish
Island. A formation this far into the river cannot be considered
part of the bank of the river.

The waters between the elevations in the reef and Gerrish
Island (as well as the waters between the reef elevations and
Wood Island) are up to eighteen feet deep, are navigable, and
are in fact frequently navigated by vessels as large as 65 feet.
See Pearcy, supra, 1 at 9. There is no inextricable and integral
relationship between the waters and the shore. Finally, the
elevations significantly depart from the general direction and
curvature of the coastline on Gerrish Island.

The elevations in question therefore do not satisfy any of the
criteria established by the Supreme Court in United States v.
Louisiana, supra, for determining whether such formation
should be considered part of the coastline. The Special Master,
supra, using the criteria established by the Supreme Court in
United States v. Louisiana, 394 U.S. 11, 66 (1969), concluded
that certain low tide elevations along the Louisiana coast could
not be assimilated to and treated as part of the mainland. See
Report of Walter P. Armstrong, Jr., Special Master, 37, 38, 41,
52-53, in same case.
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Moreover, the use of these elevations does not satisfy the
test established by Boggs, supra, at pp. 257-258, for determin-
ing whether a particular off-shore formation can be treated as
part of the mainland for the purpose of drawing a median line.
The area of the elevation at Whaleback Reef, and indeed, the
area of the entire reef, is far less than the water area between
the elevation or reef and the shore on Gerrish Island.

Although the Special Master used a rock exposed at low tide
off Whaleback Reef rather than the main ledge of the reef where
the light house stands, as the point of reference of which we
complain, history shows that the low, small main ledge of
Whaleback Reef itself has been very precarious and exposed
perch for the lighthouse, which has several times been de-
stroyed or severely damaged by wave action because of the
low, small profile of the ledge on which it stands—a further
reason for not considering any part of the reef to be associated
‘with the river bank. See E. R. Snow, Lighthouses of New
England (New York 1973) chapter 21.

The low tide elevation at Whaleback Reef therefore cannot
be treated as part of the river bank, and should be ignored in
drawing the median line.

The conclusion of the Special Master that the median line
may be drawn from low tide elevations should not carry with it
the assumption that the Special Master implicitly made the
necessary factual findings to support his conclusion. This issue
first appeared in the case as a footnote in the Special Master’s
Report (Report 42, note 84). It was never addressed by the
parties, and no evidence was ever presented thereon. The
Special Master’s conclusion is based on his general assump-
tion, which the State of New Hampshire maintains is errone-
ous, that low tide elevations are Jjuridically the same as islands,
and in all cases can be used to draw a median line, regardless of
whether the criteria established in United States v. Louisiana,
supra, or set forth by Boggs, supra, have been met.

(d) The Practice in Drawing Median Lines in Rivers Has
Been to Ignore Low Tide Elevations.

Median lines in boundary waters between states of the
United States, and between countries, have in practice been
drawn without reference to low tide elevations. The most re-
cent example in this country is the boundary line established in
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Texas v. Louisiana, No. 36, Original (1975). The Special Mas-
- terin that case established as the boundary line in Sabine Lake
and Sabine Pass, which divide Texas and Louisiana, ‘‘the
median line marked on Louisiana Exhibits DDD and III. . . .’
Report of Special Master, p. 48. These exhibits are Kept in the
storage area in the Supreme Court Building, in Box 7 of the
Exhibits in Texas v. Louisiana, No. 36, Orig. An examination
of these exhibits and an analysis of the line therein, by plotting
with dividers, reveals that the median line was measured from
the low water mark on the actual banks of the lake and pass,
without reference to offshore islands and marshes.

The proceedings in Wisconsin v. Michigan, No. 12 Orig.
(1935), also demonstrate this practice. Atissue in that case was
the boundary line in Green Bay. The Supreme Court had pre-
viously concluded that the boundary was to be the geographic
middle of the bay (295 U.S. 455, 462 (1935), and referred the
case back to the Special Master for the purpose of drawing the
line in accordance with the Court’s decree. A chart was filed
with the Special Master on which were drawn two lines—one
labeled ““Nearest Land Method”, and the other labeled ‘“Mid-
section Method”. See War Department, Coast Chart No. 2,
“West Shore of Lake Michigan™, on file in the Cartography
Division, National Archives, Washington, D.C. It is clear from
an analysis of the ““Nearest Land Method™’ line that this is the
median line which is everywhere equidistant from the land
(including associated islands) of the opposite states. It is the
median line drawn in accordance with the same principles
which should govern the instant case,

From analyzing and plotting this line with dividers, it is clear
that it was drawn without regard to “‘low tide™ elevations in the
bay. The line was drawn without regard to Horseshoe Reefs,
off the Wisconsin coast, and goes directly through Whaleback
Shoal, to the north of Horseshoe Reefs. The line was also
drawn without regard to Eleven Foot Shoal, Corona Shoal,
Minneapolis Shoal, North Drisco Shoal and Drisco Shoal,
which are located in the vicinity of 45° 33’ North and 86° 58
West, and St. Martin’s Shoals, located in the vicinity of 45° 27’
North and 86° 46’ 20" West. It is therefore apparent that this
median line was drawn by measuring from the coastline of the
mainland and associated islands, and that ‘“‘low tide”’ eleva-
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associated islands, and to ignore ‘‘low tide’’ elevations.
This is also the practice in drawing international frontiers in
‘boundary rivers. In the treaty between El Salvador and
Guatemala, April 9, 1938, the median line in the rivers between
the two countries was established as the boundary. United
States Department of State, Office of the Geographer, Interna-
tional Boundary Study No. 82-El Salvador-Guatemala Bound-
ary (1968). The official maps drawn by the Joint Frontier Com-
mission pursuant to and implementing the treaty show that the
median lines were drawn midway between the banks, and
ignored elevations in the rivers. See Mapas que Acompanan a
Informe Rendido a los Respectivos Gobiernos por la Comision
Mixta de Limites entre Guatemala y el Salvador (1942), espe-
cially Hoja No. 5-Secion de Suriano a Ocean Pacifico.

The frontier between France and Switzerland in Lake
Geneva is the median line of the lake, which is *‘defined by the
locus of the centers of circles enscribed between the Swiss and
French banks’’. United States Department of State, Office of
the Geographer, International Boundary Study No. 11,
France-Switzerland Boundary (1961), p. 3.

It is clear, then, that in drawing median boundary lines in
internal waters, these lines in practice are measured from the
banks on the mainland orislands, and “‘low tide’’ elevations are
ignored.

II.

THE SPECIAL MASTER HAS MISAPPLIED INTER-
NATIONAL LAW IN USING LOW TIDE ELEVATIONS IN
PORTSMOUTH HARBOR TO CALCULATE THE MEDIAN
LINE.

(a) The Rule that Low Tide Elevations Should Be Ignored in
Drawing the Median Line is Consistent with the Territorial Sea
Convention.

It has been explained that it is permissible to depart from the
principle that the median line in a river is to be measured from
the true banks of the river, and to measure the line from
off-shore formations, when, because of the geographic nature
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of the formation, its close proximity to the mainland, and the
close affinity of the formation and the intervening waters to the
mainland, the formation should be treated as part of the bank of
the river. This principle is in accord ance with rules established
in the Geneva Convention of the Territorial Sea and the Con-
tiguous Zone (1958).

Article 3 of the Convention provides that “‘[e]xcept where
otherwise provided in the Articles, the normal baseline for
measuring the breadth of the Territorial Sea is the low water
line along the coast. ...”" This rule that the baseline (which is
the line which divides internal waters and the Territorial Sea
Art. 5 (1) must follow the actual coastline may be departed from
in ‘‘localities where the coastline is deeply indented and cut
into, or if there is a fringe of islands along the coast in its
immediate vicinity. ...” In such situations, straight baselines ‘
may be drawn between appropriate points. Art. 4 (1). How-
ever, ‘‘[T]he drawing of such baselines must not depart to any
appreciable extent from the general direction of the coast, and
the sea areas lying within the lines must be sufficiently closely
linked to the land domain to be subject to the regime of internal
waters’. Art. 4 (2). Moreover, it is specifically provided that
straight baselines ‘‘shall not be drawn to and from low-tide
elevations, unless lighthouses or similar installations which are
permanently above sea level have been built on them”’. Art. 4
3).

The scheme in the Convention therefore permits a departure
from the actual coastline when the geographic circumstances
mentioned in Article 4 (1) exist. But even when such geo-
graphic justification exists. speci fic baselines must be drawn in
accordance with the criteria in Article 4 (2) and (3). These
criteria ensure that baselines will be drawn only to and from ‘
those points which are so integrally related to the mainland that
they should realistically be considered part of the coast.

Low tide elevations are specifically excluded as points to and
from which straight baselines may be drawn. The reason for
this was explained by the International Law Commission in its
Commentary to its Draft Article 5 , which was the basis of the
convention Article 4;

“‘Straight baselines may be drawn to islands situated in
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the immediate vicinity of the coast but not to drying rocks
and drying shoals. Only rocks or shoals permanently
above sea level may be used for this purpose. Otherwise
the distance between the baselines and the coast might be
extended more than is required to fulfill the purpose for
which the straight baseline method is applied, and, in
addition, it would not be possible at high tide to sight the
points of departure of the baselines.’” Commentary (8), p.
15. [Emphasis supplied]. (Report of the International Law
Commission, Eighth Session (1956) Gen. Ass. Off. Rec.,
11th Sess. Supp. No. 9 (A/3159) pp. 13-15)

The Commission’s point with respect to the portion italicized
above is that when straight baselines are drawn to and from
off-shore formations, the waters landward of the baselines
become internal waters [Territorial Sea Convention, Art. 5 (1)],
and the nature of low tide elevations, and their relationship
with the mainland, are not such as to justify creating such an
extended zone of internal waters.

McDougal and Burke also explain that ‘‘it is not normally
expected that [alow tide evelation] has any particular use to the
local population; nor can it realistically be considered as a
dependable landmark for interested mariners.’’ Public Order of
the Oceans (1962), p. 388.

It therefore appears that the rationale of the Convention
prohibition of drawing straight baselines to and from low tide
elevations is that such formations, being merely barren rocky
points protruding at low tide, of no particular use to the local
population, and unsatisfactory for use by mariners, are not so
integrally related to the actual coast as to warrant departing
from the coastline and extending internal waters to baselines
drawn to and from the elevations. Nor are the waters between
the elevations and the mainland sufficiently linked to the land
domain to constitute internal waters.

For the same reasons, and by analogy to these convention
principles, low tide elevations cannot be considered part of the
coast for the purpose of drawing a median line. The existence of
a lighthouse on one of the elevations in Whaleback Reef does
not justify using this elevation as a point from which to measure
the median line, since, for reasons explained in the previous
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section (that the criteria set forth in United States v. Louisiana,
supra, and by Boggs, supra, were not satisfied), the elevation is
not so integrally related to the bank of the river as to be treated
as part of the bank.

The conclusion .of the Special Master in the instant case
relative to the use of low tide elevations (Report, p. 42 note 84)
is based upon an erroneous application of the precise Conven-
tion rules which govern the delimitation of the Territorial Sea
between opposite coasts, to the establishment of the median
line in internal waters, i.e. the river. The relevant rules in the
Territorial Sea Convention which the Special Master implicitly
applied in the instant case are the following:

Article 12(1): *“Where the coasts or two states are oppo-
site or adjacent to each other, neither of the two states is
entitled, failing agreement between them to the contrary,
to extend its terr itorial sea beyond the median line every
point of which is equidistant from the nearest points on the
baselines from which the breadth of the territorial seas of
each of the two states is measured...”

Article 11(1): **“Where a low tide elevation is situated
wholly or partly at a distance not exceeding the breadth of
the territorial sea from the mainland or an island, the low
water line on that elevation may be used as the baseline for
measuring the breadth of the territorial sea.”’

For a discussion of the factual and juridical differences
between internal waters and the territorial sea, see United
States v. Louisiana, 394 U.S. 11, 22 (1969). Waters on the
landward side of the baseline of the territorial sea are internal
waters [Territorial Sea Convention, Art. 5 (1)]; and the baseline
of a river is the line drawn across its mouth between points on
the low tide line of its banks [Territorial Sea Convention, Art.
13]. A river is part of a state’s internal waters.

There is a distinction between applying the median line rule
to the delimitation of river boundaries as opposed to territorial
sea boundaries.
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“‘Because of the relationship between seaward bound-
aries not merely to the coastal States involved but to the
international community which utilizes and depends upon
the adjacent high seas, international law has specifically
recognized different rules for delimiting the boundaries of
the States adjacent to those waters.”’ Texas v. Louisiana,
No. 36, Orig., Brief for the United States in Response to
Texas’ Brief in Support of its Exceptions to the Report of
the Special Master, filed September 15, 1975.

The International Law Commission recognized in its Com-
mentary to its Draft Article 12, which was the basis for the
Convention Article 12, that the rules therein ‘“‘cannot be
applied in all circumstances®’ and that internal waters could be
subject to different rules. Report of the International Law
Commission Covering the Work of its Eighth Session (1956),
Gen. Ass. Off. Rec., 11th Sess., Supp. No. 9 (A/3159), p. 18.
The precise rules in Article 11 and Article 12 are meant to apply
to offshore boundaries, and not necessarily to those in internal
waters.

“International boundaries to distinguish offshore sov-
ereignty and rights are limited to those extending through
the territorial sea and over the continental shelf, Ininternal
waters any international boundaries are integral parts of
those of the adjoining land area, hence not definable as
offshore.”” Pearcy, supra, note 15, at p. 16.

The error made by the Special Master was to apply to the
boundary in the Piscataqua River the rules that the outer limit
of the territorial sea may be measured from low tide elevations
within the territorial sea (Territorial Sea Convention, Art.
11(1)), and that therefore the median line in the territorial sea
may be measured from these elevations (Art. 12(1)). See Re-
port, p. 42, note 84. That low tide elevations may be used for
drawing the median line in the territorial sea in no way implies
that they can therefore be used for drawing the median line in
internal waters. Infact, an analysis of Articles 11 and 12 reveals
that the opposite is in fact the case. It will become clear in the
ensuing discussion that the confusion, which has been recog-
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nized to exist by the International Law Commission itself and
by other commentators, arises from the “‘unfortunate”’ use of
the phrase “as the baseline’” in Article 11.

The history of Article 11 (1) reveals that its intent is that when
a low tide elevation is located within a state’s territorial sea as
measured from the actual coastline, the elevation has its own
territorial sea, and will thus cause a bulge in the territorial sea of
the state

An early version of Article 11 provided,

“Elevations of the sea-bed which are only above water at
low tide and are situated partly or entirely within the
territorial sea shall be treated as islands for the purpose of
determining the outer limit of the territorial sea.’’ Fran-
cois, ‘‘Second Report on the Regime of the Territorial
Sea’’, International Law Commission, Fifth Session
(1953), U. N. Doc. A/CN. 4/61, p. 30, Art. 5 (1)

The comment of the Rapporteur with respect to this provi-
sion stated that,

“‘a distinction is drawn between islands and drying rock-
s. ...[Alnisland has its own territorial sea; a drying rock is
deemed to be an island for this purpose only ifit is situated
partly or entirely within the territorial sea extending along
the coast. A drying rock situated outside the territorial sea
is not regarded as having its own territorial sed. “[Em-
phasis supplied] Francois, supra, p. 33-34.

This Article was amended during the same session of the
International Law Commission to read as follows:

““Article 5: (1) As a general rule and subject to the pro-
visions regarding bays and islands, the breadth of the
territorial sea is measured from the low-water line along
the coast. . . . (3) Drying rocks and shoals that are exposed
between the datum of the chart and high water if within the
territorial sea, may be taken as individual points of depar-
ture for measuring the territorial sea, thus causing a bulge
in the outer limit of the latter.”’ [Emphasis supplied].
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Francois, *‘Addendum to the Second Report on the Re-
gime of the Territorial Sea’’, International Law Commis-
sion, Fifth Session (1953), U. N. Doc. A/CN. 4/61/ Add. 1,
Art. 5, pp. 5-6.

Immediately following these provisions was Article Sa,
which permitted the drawing of straight baselines in areas
where the coast was deeply cut into or where there were islands
in its immediate vicinity, but stated that “‘baselines should not
be drawn to and from drying rocks and shoals’’. Francois,
“Addendum...”, supra, at p- 6. The distinction here being
developed is between the concept that low tide elevations
within a state’s territorial sea have their own territorial sea,
thereby causing a bulge in the state’s territorial sea (which is
permitted), and that of using low tide elevations for drawing
straight baselines and thereby extending internal waters (which
is not permitted).

The following Articles appeared in later versions of the
Draft:

“Article 11. Every island has its own territorial sea. An
island is an area of land surrounded by water which is
permanently above high water mark. ...”

Article 13. Drying rocks and shoals that are exposed be-
tween the datum of the chart and high water and are
situated wholly or partly within the territorial sea may be
taken as individual points of departure for measuring the
territorial sea.’

Francois. *“Third Report on the Regime of the Territorial
Sea’’, International Law Commission, Fifth Session
(1954), U. N. Doc. A/CN. 4/77, p. 12-13.

The comment to Article 13 stated, at page 13:

“‘A distinction has been made between islands and drying
rocks. An island off the coast, even if situated outside the
territorial sea, always possesses a territorial sea of its own.
A dryingrockis only deemed an island in this respect when
situated wholly or partly within the territorial sea along the
coast. A drying rock lying outside the territorial sea pos-
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sesses no territorial sea of its own.”’

The following year, the International Law Commission re-
drafted the relevant portion of its previous Article 5, and desig-
nated it Article 12:

“Drying rocks and shoals which are wholly or partly
within the territorial sea may be taken as points of depar-
ture for delimiting the territorial sea.’” Report of the Inter-
national Law Commission covering the work of its Sixth
Session (1954), Gen. Ass. Off. Rec., 9th Sess., Supp. No. 9
(A/2693), p. 16.

The Commentary to this Article further explained it, and
dealt with suggestions that it might be inconsistent with the rule
in a previous article that straight baselines may not be drawn to
and from drying rocks:

“Drying rocks and shoals situated wholly or partly in the
territorial sea are treated in the same way as islands. The
limit of the territorial sea will accordingly make allo-
wances for the presence of such drying rocks and will jut
out to sea off the coast. Drying rocks and shoals however
which are situated outside the territorial sea have no ter-
ritorial sea of their own.’

‘The Commission considers that the above Article ex-
presses the international law in force.’

‘It was said that the terms of Article 5 (under which
baselines are not drawn to or from drying rocks and shoals)
might perhaps not be compatible within Article 12. The
Commission does not consider them incompatible. The
fact that for the purpose of determining the breadth of the
territorial sea drying rocks and shoals are assimilated to
islands does not imply that such rocks are treated as is-
lands in every respect. If they were, then, so far as the
drawing of baselines is concerned, and in particular in the
case of shallow waters off the coast, the distance between
the baselines and the coast might conceivably be far in
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excess of that intended to be laid down by the method of
these baselines.”” Report. ... supra, at p. 16.

Rapporteur Francois, who authored the Article, made the
following significant comment:

“The gist of [the Article] was that a drying rock within T
miles of the coast (where T = breadth of the territorial sea)
could serve to extend the territorial waters by causing a
bulge in the outerlimit of the latter. . . .”’ International Law
Commission, Sixth Session, Summary Record of 260th
Meeting (1954) U. N. Doc. A/CN. 4/SR-260, p. 14.

As to whether this Article conflicted with the provisions
regarding baselines, he stated, at page 16:

‘‘Article 13 embodied a general principle, whereas Article
6 referred to a special case.

Article 13 laid down the general rule for measuring the
territorial sea from the normal baseline, namely the low
water line. For that purpose, rocks emerging at low water
were to be taken into account provided, of course, that
they were less than T miles from the shore. Article 6 was
concerned with the exceptional case in which a state,
because of its deeply indented coast, was allowed the
special privilege of simplifying the perimeter of its territo-
rial sea by drawing straight baselines as an artificial substi-
tute for the normal baseline (low water line) because the
latter would be too sinuous. Its provisions were therefore
framed restrictively. If forbade the drawing of straight
baselines to and from the banks and rocks emerging only at
low tide.”’

The Commentary to Article 11 states:

*“‘Drying rocks and shoals situated wholly or partly in the
territorial sea are treated in the same way as islands. The
limit of the territorial sea will make allowance for the
presence of such drying rocks and will show bulges ac-
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cordingly. On the other hand, drying rocks and shoals
situated outside the territorial sea, as measured from the
mainland or an island, have no territorial sea of their
own.”’

The Final Report of the International Law Commission [Re-

port of the International Law Commission Covering the Work
of its Eighth Session (1956), Gen. Ass. Off. Rec., 11th Sess.,
Supp. No. 9 (A/3159)] contained the following provisions:

“Baselines shall not be drawn to and from drying rocks
and drying shoals.” [Art. 5 (1); this eventually became
Convention Art. 43)1.>

\\.
“Every island has its own territorial sea. “‘[Art. 10; even- @ {

tually Convention Art. 10 Qr’

“Drying rocks and drying shoals which are wholly or
partly within the territorial sea, as measured from the
mainland or an island, may be taken as points of departure
for measuring the extention of the territorial sea.”’

(Art. 11; eventually Convention Art. 11).

The Commentary to this Article stated, at p. 17:

“Drying rocks and shoals situated wholly or partly in
the territorial sea are treated in the same way as islands.
The limit of the territorial sea will make allowance for the
presence of such drying rocks and will show bulges ac-
cordingly. On the other hand, drying rocks and shoals

situated outside the territorial sea, as measured from the @ |

mainland or an island, have no territorial sea of their
own.”

These excerpts from the proceedings of the International

Law Commission are set forth in detail in order to show conclu-
sively the true meaning of Article 11, and its relationship to
Articles 4 and 12. Article 11 expresses the principle that when
a low tide elevation is situated within the territorial sea as
measured from the actual coastline, it possess its own territo-
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rial sea, and accordingly causes a bulge in the territorial sea of
the coastal State. This principle is represented pictorially at 1
Shalowitz, supra, at p. 226, and 2 Shalowitz, supra, at pp.
379-380; and in Pearcy, supra, at p. 9. On the other hand it is
quite clear that low tide elevations cannot cause an extension of
internal waters. Thisis clear from Article 4, which prohibits the
drawing of straight baselines to and from low tide elevations,
and which permits internal waters to be extended to other
off-shore features only when such features are so integrally
related to the coastline as to constitute a part thereof. As
McDougal and Burke state,

“[T]he provision in Article 11 was not intended to au-
thorize drawing of baselines from or to a drying rock or to
create internal waters by the authorization contained in
this Article.”’ Public Order of the Oceans (1962), p. 394.

““What the Article authorized in this interpretation, was
only extension of the outer limit of the territorial sea and
this does not require laying down baselines. Nor does it
necessitate regarding areas landward of the drying rocks
as internal waters. This appears to have been the result
sought by the [International Law] Commission.”’ (Em-
phasis supplied.) Ibid., at p. 394, fn. 237.

“[Article 11] deliberately emphasizes that the purpose
of using the drying rock was to affect the outer limit of the
territorial sea and not to create new areas of internal
waters.”” Ibid., p. 396.

Article 12, which sets forth the rules for drawing the median
line in the territorial sea, must be interpreted in this context.
This article, read together with Article 11(1), states that the
median line in the territorial sea may be measured from those
low tide elevations which are located within the territorial sea
of the coastal State as measured from the actual coastline. This
is because low tide elevations so situated are deemed to pos-
sess their own territorial sea, and cause an outward bulge in the
coastal State’s territorial sea. Therefore, in drawing a median
line in territorial waters between opposite States, when there
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exist low tide elevations within the breadth of the territorial sea
as measured from one coast, the line must be drawn so as to
take into account the territorial sea possessed by these eleva-
tions, and the consequent extension of the coastal State’s ter-
ritorial sea. In short, the median line divides the territorial sea
of the low tide elevation and that of the opposite coast. See ,
Francois, Addendum to Second Report. ... ,supra, at page 8. ‘

The same does not apply in internal waters, such as the river.
Low tide elevations do not possess their own internal waters;
and it has been shown that they cannot extend internal waters.
There is no zone of internal waters appertaining to low tide
elevations, and no bulge in the coastal State’s internal waters,
which must be taken into accountin drawing the median line. In
fact, to measure the median line from such elevations in inter-
nal waters implies that they do extend internal waters, which is
contrary to the Territorial Sea Convention.

Viewed in another sense, in a case of opposing coasts, since
Article 6 of the Continental Shelf Convention and Article 12 of
the Territorial Sea Convention do not allow claims beyond the
mid-point as measured from the respective mainland baselines,
i.e., from the edge of internal waters, the bulging allowance is
without effect in cases where the *““‘shelves”’ or ‘‘seas’’ touch.
See also US v. Louisiana, 394 U.S. 11 at 47.

(b) Evidence of Application of the Rule Disregarding Low
Tide Elevations in International Law

(1) Decisions of U.S. Courts. While American courts have
not as yet passed on the question specifically posed by this
situation, the Supreme Court has come close to doing so on
several occasions. In the case of US v. California, Supplemen-
tal Decree, 382 US 448 (1965), the Court construed the Sub-
merged Lands Act, 43 USC §1301 e seq., and held that the
term “‘coast line” included the line of mean low water on
islands and low-tide elevations as well as the mainiand. 382 US
448, 449 (1965). This was, however, with regard to the situation
in which the coastline in question was of a normal configuration
and there was no issue of states with opposing coastlines. To
underscore the point that this was not a universal rule, the
Court went on to note that “‘[rloadsteads, waters between
islands, and waters between islands and the mainland are not
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per se inland waters.” Id. at 451. In other words, in some i
situations the baselines referred to in Article 6 on the Continen- g
tal Shelf Convention and Articles 3 and 12 of the Territorial Sea
Convention would not be marked on islands or low-tide eleva-
tions off the coast. The easiest such instance to note would be
that case in which a low-tide elevation outside the mainland-
measured territorial sea would not have effect in possible ex-
pansion of the sea width; another instance is the case of oppos-
ing coastlines.

A second relevant case is Texas v. Louisiana, 410 US 701
(1972) wherein the Court in effect separated the issue of the
“halving’’ of the river from that of the ownership of the islands
in it. To accomplish this it would be necessary to measure the
median line from the shores and not from the islands in the

i river. See 410 U.S. at 712. See also the earlier discussion of this
case in part I (d) above.

(2) International Court of Justice. The ICJ bas had occasion :
to consider the question, this coming in the North Sea Conti- ‘
nental Shelf Cases. IC]J Reports (1969) at 3. In discussing the
use of median lines for opposing coastlines, the ICJ stated that
““[t]he continental shelf area off, and dividing opposite States,
can be claimed by each of them to be a natural prolongation of

its territory. These prolongations meet and overlap, and can
therefore only be delineated by means of a median line; and,
ignoring the presence of islets, rocks and minor coastal proj-
ections, the disproportionally distorting effect of which can be
eliminated by other means, such a line must effect an equal
division of the particular area involved.”’ Id. at 57, para. 36.
[Emphasis added.) .

(3) International Practice

United Kingdom. The position of the UK at the 1958 Law of
the Sea Conference was stated to be thus: On the question of :
drawing a seabed boundary using equidistance principles, “‘is- -
lands should be treated on their merits, very small islands or
sand banks being considered as having no continental shelf but
only an appropriate territorial sea. ... It would seem most ;
inequitable, for instance, if the existence of an island or islet i 2‘
(which by definition need only be a small above-water rock or .
sandbank, possibly only a few yards long and a few feet high)
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should be allowed to divert a boundary and thus give extensive
areas of shelf to the State possessing the island. Should such an
island exist about halfway between opposite States, both on the
Same continental shelf, and its base lines be allowed to be used
in forming the medijan line, this line would be switched from the
middle of the area separating the States to three quarters of the
way across, towards one side or the other, dependent upon the
sovereignty of the islet. This of course is an extreme case, but

12 3/10/70); Norway/USSR, LIS 17 (5/27170); Iran/Qatar, 1.1S
25 (7/9/70): Denmark/Sweden, LIS 26 (7/16/70); Italy/
Yugoslavia, LIS 9 (2/20/70); Iran/Saudi Arabia, LIS 24 (not
dated); Abu Dhabi/Qatar, 1.1S 18 (5/29/70).

Austro-Polish Boundary Treaty of 9 February 1776 (Mar-
tens, R? I1, 124), Article I; Treaty of San lldefonso (Spain/
Portugal) of i October 1777 (., R%, 11, 545), Article 14;
Franco-Austrian Pegce Treaty of Vienna, 14 October 1809 (id .-
N.R. I, 210), Article 11; Peace Treaty of Paris of 30 May 1814
(d.,N.R., 1I, 1), Article III sub 3; Russo-Turkish T, reaty of
Adrianople of 14 September 1829 (d.,NR., VIII, 152), para. 3;
Article 2(2) of Protocol No. 33 of the European Commission for
the Delimitation of Bulgaria of 20 September 1879 @d.,
N.R.G.2, V, 680 ¢ seq., sub 1, at p. 682; Franco-Siamese
Treaty of 3 October 1893 (id s N.R.G.2, XX, 172-752); Article 4
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of the Treaty between the Argentine and Brazil of 6 October
1898 (id., N.R.G.2, XXXII, 397); Article 6 of the Agreement
between the Union of South Africa and Portugal of 22 June
1926 (id., N.R.G.?, XXIII, 299).

Commentators. While many writers have covered the ques-
tion of where the equidistant line is to be drawn from, few have
explicitly addressed the issue of the complications caused by
islands and rocks. We must therefore attempt to infer their
intent; in doing so we see that by the use of terms such as
“‘shores” or ‘‘edge,”” they have thought that the question of
islands, etc., was not of a critical nature. For example,
Bouchez writes that *‘[t]he median line involves every point on
the line being equidistant from the nearest point or points on
opposite shores of the lake, river or strait.”” Bouchez, The
Fixing of Boundaries in International Boundary Rivers, 12 Intl.
& Comp. L.Q. 789, 792 (1963). [Emphasis added.]

Verzijl notes that ‘‘[tlreaty relations dealing with the State
frontier in the case of the existence of islands in a boundary
river are legion and many of them date of a much earlier period.

“In the majority of cases it was the median line or is at
present the thalweg of the river, which is decisive for the
appurtenance of islands to one or the other of the riparian
States. This was admitted as far as the thalweg was concerned
at an early stage. It is more rare that, inversely, the exact trace
of the water frontier is dependent upon the existence or the
location of islands to the effect that the thalweg boundary is
locally abandoned in places where the presence of islands is of
primary importance.’’ Verzijl, International Law in Historic
Perspective, Vol. III (1970) at 569.

Inasimilar vein, Glos tends to separate the issue of isles from
that of median line determination: ‘““With respect to isles,
whether existing or newly arising, all isles or their parts
situated between the river bank and the median line, if median
line division is adopted, and all isles situated between the
mid-channel line and a river bank, if the mid-channel line is
taken, belong to that particular river bank.”” Glos, Interna-
tional Rivers: A Policy-Oriented Perspective (Singapore 1961)
at 237.

According to Ely, ““‘[w]here an islet lies on the same side of a
median line (drawn in disregard of that islet), as does the
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mainland of the nation owning it, of course no question arises
as to the area of the continental shelf which appertains to that
islet. This area, whatever it may be, is included within the
larger area which is encompassed by the median line between
opposite coasts of mainlands or large islands.” Ely, Seabed
Boundaries Between Coastal States: The Effect Given to Islets

as “‘Special Circumstances,’’ 2 Intl. Lawyer 219 (1972) at 232,
n. 13.

III.

EQUITABLE CONSIDERATIONS AND “SPECIAL CIR-
CUMSTANCES.”

Another cogent reason for the elimination of small islets and
rocks from the determination of the median line baseline is the
concept of equitable apportionment of seabed resources. When
it is realized that the right of each state to utilize the river and
the harbor for common navigation is inalienable and protected
by the Federal navigational servitude, it becomes clear that
what is sought is a fair and equal distribution of the living
resources of the bed, i.e., lobsters and shellfish. See Texas v,
Louisiana, 410 US 701 (1972) wherein it is stated that “filt is
plain that within the United States two States bordering on a
navigable river would have equal access to it for the purposes
of navigation whether the common state boundary was in the
geographic middle or along the thalweg,’’ Id. at 710. See also
Report of Special Matter at 43, n. 85.

To hold that the dividing line between the States is located in
the spot chosen by the Special Master would be to grant a
disproportionate share of the fishery to the State of Maine,
based on the fact that it is bordered by a group of drying rocks,
whereas New Hampshire is not.

“The function of a river—the manner in which a river is
used—should be the determining factor in deciding which type
of boundary will be applied in concerto.” Bouchez, The Fixing
of Boundaries in International Boundary Rivers, 12 Intl. &
Comp. L.Q. 789 (1963) at 797. “*[I]f, for example, fishing is also
important, then it is perhaps more equitable to apply the me-
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dian line, provided that it is stiuplated explicitly that there is
free navigation in the whole river for ships belonging to both
nations.”’ Id. at 798.

**Such a system of delimitation has been practiced in, for
instance, the Passammaquoddy [sic] Bay. In pursuance of such
regulations freedom of navigation is guaranteed while each
nation controls a fishing area of equal size. In all other cases—
in all situations in which navigation is not a relevant factor—the
median line, in general is to be preferred. Even when the
interests are dissimilar the median line is the best solution. The
main argument supporting the latter statement is that both
States under such a solution are entitled to claim equal amounts
of the water of the river.”” Id.

In a restricted area such as Portsmouth Harbor, it is inequit-
able to give effectindiscriminately to small outcroppings or low
tide elevations, in calculating the median line.

“Generally, these islands will be small and uninhabited,
fallingin the rock and islet categories previously defined. Many
of these troublesome ‘dots’ of real estate are found within 12
miles of the equidistant line constructed without their use as
basepoints. They have the effect of displacing (assuming a
position near mid-point on an opposite situation) the boundary
approximately a quarter of the width of the body of water; they
may continue to influence a displacement along the water
body’s length for a maximum distance equal to the width of the
body. The inequity would be obvious.”” * * *

“Thus the ignoring of small islands may involve a desire for
simplification of alignment or a perception of equity. In either
instance, developing state practice acknowledges a case for the
elimination of certain insular basepoints.”’ Department of
State, Bureau of Intelligence and Research, Islands: Normal
and Special Circumstances, RGES-3 (1970) at 58-60.

New Hampshire does concede that Wood Island in
Portsmouth Harbor meets the tests of association with the
Maine coast sufficiently to be counted as part of the mainland.
It qualifies under the parallel lines test of Boggs, supra at 257,
258. Further, Chart No. 211 shows that Wood Island is sepa-
rated from the mainland by only a two foot deep strip of bed
upon which piles are built. If Wood Island is used as a point of
reference in calculating the median line (to the exclusion of the
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low tide elevation at Whaleback Reef) a more equitable divi-
sion of the disputed area results,

Furthermore this sort of a case, wherein the boundary maker
ought to take into account considerations which lie outside the
realm of black-letter law, has received international recogni-
tion in the form of the “‘special circumstances”” rule found in
Article 6 of the Shelf Convention and Article 12 of the Territo-
rial Sea Convention.

The importance of islands affecting a median line was noted
by both the Netherlands and Denmark in the North Sea Conti-
nental Shelf Cases, ICJ Reports (1969), when the ICJ acknowl-
edged their claim of ““special circumstances’’ in the case of
islets, commenting that “only the presence of some special
feature, minor in itself—such as an islet or small
protuberance—but so placed as to produce a disproportion-
ately distorting effect on an otherwise acceptable boundary line
would, so it was claimed, possess this character.” Id. at 20,
para. 13.

The Court later laid out several criteria which should be
given weight in determining the equidistant line and in consid-

ering special circumstances with regard to islands:

(1) the general configuration of the coasts of the Parties,
as well as the presence of any special or unusual fea-
tures;

(2) so far as known or readily ascertainable, the physical
and geological structure, and natural resources, of the
continental shelf areas involved; .

(3) the element of a reasonable degree of proportionality,
which a delimitation carried out in accordance with
equitable principles ought to bring between the extent
of the continental shelf areas appertaining to the coas-
tal State and the length of the coast measured in the
general direction of the coastline, account being taken
for this purpose of the effects, actual or prospective, of
any other continental shelf delimitations between ad-
jacent States in the same region.

Id. para 101 D.
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IV.

CRITIQUE OF THE SPECIAL MASTER’S REPORT

The determination of the Special Master that the midline of
the river, rather than the thalweg, is the proper boundary is
accepted. Likewise, his statement that “[tJhe theoretical an- i
swer [to the question of location of the point of intersection] is
that the middle or median line following the meandering of the
river and everywhere equidistant from the nearest points on
opposite sides using the actual water edges at the mean low
water line’’ is correct. In a single footnote (note 84 at 42 and 43)
the Special Master failed, however, to set the stage for his final
pronouncement, for the following reasons:

(a) The refererice made to Boggs, International Boundaries:
A Study of Boundary Functions and Problems (1940), at 179-
184, “‘for an explanation of the principles used in drawing such
a line equidistant from the nearest points of either State along
the river, including low-tide elevations’ was a misinterpreta-
tion. In point of fact, the text on the pages he notes not only
does not support his theory of using low-tide elevations, but
never even mentions that term or the related *‘drying rocks’’;
the closest Boggs comes to the topic is to mention briefly that
lake boundaries can be measured to the ‘‘shoal water on each
shore.” Boggs at 180 (citing the International Waterways
Commission). Boggs’ recurring reference to the shores of lakes
would lead one to believe that it was the mainland he was
discussing, a thesis given support by his proposed method of
determining sovereignty over disputed islands, viz: to first
draw the median line from the mainland shores and then equit-
ably apportion the islands. Similarly, the citation to Shalowitz
is not in point.

(b) The issue of whether or not the Decree of 1740 does in fact
state a ‘‘preference for using the low water line’’ is not mate-
rial; the universal rule regarding the use of low-tide lines con-
trols and is not inconsistent with the language of the Decree,
properly understood.*

(c) The Special Master relies on Article II of the Convention

* **Black Rocks " are shown on the Mitchell Plan, Appendix C to Special Master’s Report. and are close to thi
northerly bank of the Merrimack River in the harbor at Newburyport In this context, lll::y wereusedasa nalurael
monument for measuring distance overland. not as a point of reference for a median line
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TIAS 5639 which he says ‘‘urges the use of the low-water line
and low-tide elevations to establish the baseline for measuring
the breadth of the territorial sea.”’ This is not a proper interpre-
tation of Article 11, as pointed out earlier in this brief.

The Convention does not ‘‘urge’’ the use of low-tide eleva-
tions as baselines but rather allows for it, the language em-
ployed being: ‘‘the low-water line on that elevation may be
used as the baseline.”” Art. 11 [Emphasis added.] When com-
pared with other provisions in the Convention which employ
the word ‘‘shall,”” for example, Article 13 dealing with
baselines on river mouths, the lack of urgency becomes readily
apparent. '

In sum, Article 11 does not urge the use of low-tide eleva-
tions and neither does it apply to situations of opposing
coastlines, the latter calling into play special rules which were ‘9)7 :
covered previously.

(b) Reference to United States v. Louisiana. The next point
made by Special Master was that the Supreme Court ‘‘has
indicated that for purposes of drawing baselines under the
Convention’s rationale there is ‘no distinction’ between low-
tide elevations and islands, ‘‘so citing U.S. v. Louisiana, 394
US 11, 60, n. 80 (1969), and the reaffirmation found at 420 US
529 (1975). Here the Special Master’s interpretation is plainly
incorrect. At issue in the Court’s statement was ‘‘whether a
headland of an indentation [a bay in that case] can be located on
an island.”’ 394 US 11 at 60. The dictum contained in note 80
stated that ‘‘in this context there can be no distinction between
them.’’ Id. [Emphasis added.] In the regime established by the
Convention there is a marked distinction between rivers and
indentations (i.e., bays); likewise the regimes of opposing
coastlines and bay closures are dissimilar. Inasmuch as these
are the contexts within which the instant case falls, one must G‘,
look to Articles 13 (Rivers), and 12 (Equidistance) of the Con-
vention; the rules of construction developed by the Supreme
Court for Article 7 on bays are not applicable and the dictum of
note 80 cannot be applied.

(e) Precedents. The Special Master undertook to cite three
instances of international practice to support the argument for
inclusion of islands in midline determination. Not only are
these three agreements less than satisfactory when compared
with those cited in this brief, above, but are also weak when

32

i
on the Territorial Sea and Contiguous Zone, 15 UST 1607, i
1

i et et e At ot i

o Do e '

e

it e AN

R

N - R
e A R R R R R R TR

BN
Né) e







standing alone. Taking, as an example, No. 60 (Indonesia/
Singapore): The reference here is to three of the six points
chosen by the parties to delineate the territorial sea between
them. Although the text, at 3, states that low-tide elevations
were the measuring points for the equidistant line, it is submit-
ted that this characterization was incorrect, with low-tide line
the intended term. The thesis is borne out by several factors:

1. In the explanation of the locating process, the reference
points are stated as named locations and the accompanying
map shows them variously as islets or mainland shores.

2. In the summary section, at 5, it is noted that: *‘Islands
were utilized as basepoints for the construction of the territo-
rial sea boundary.’’ [Emphasis added.] It makes no reference
to low-tide elevations.

The Special Master was wrong to rely on this agreement to
support the low-tide elevation theory. The islands utilized
there were in effect assimilated to the main shore because of
their integral relationship thereto, having met the straight
baseline tests.

When these three agreements are compared to the prece-
dents found in the international agreements listed above, it
becomes clear that practice in general opposes the rule ad-
vanced by the Special Master.

(f) At the conclusion of his footnote, the Special Master
states that ‘‘[t]he significant points in the Piscataqua Harbor
are those low-tide elevations and low-water lines on either side
of the harbor that are nearest to each other: the low-water line
at Odiornes Point and rocks that expose at low tide off Jaffrey
Point and in Whaleback Reef.’” We submit that this determina-
tion was based on unsupported premises and should not be
accepted. Instead, the methods of median line-determination
outlined in this brief, above, should be employed in delineating
the New Hampshire-Maine boundary line at the point where it
crosses the closing line of Portsmouth Harbor.

V.
CORRECT EQUIDISTANT POINT

Consistent with the rules of construction advocated in this
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brief by New Hampshire, the point at which the median line of
the River and Harbor ought to intersect the closing line of the
Harbor is at the point on the closing line which is an equal
distance from the nearest points on the shore (measured at the
low-water line or a triangular extention thereof) of each state.

The New Hampshire locus is the low-water line at the north-
erly apex of Jaffrey Point and the Maine locus is the low-water
line at the southern edge of Wood Island. The point on the
harbor’s closing line equidistant from these two loci has the
geographic position of 43° 3’ 9" North and 70° 42" 00" West, or
approximately 350 yards northeasterly of the point selected by
the Special Master. It is to this point that the River median line
extends and from it that the straight line to Gosport Harbor
runs.
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VI
CONCLUSION

For the reasons stated above, the exceptions of New Hamp-
shire should be sustained. The decree recommended by the
Special Master should be modified so as to locate the point at
which the median line between the banks of the Piscataqua
River intersects the closing line of Portsmouth Harbor at the
geographic position of 43° 3' 9" North and 70° 42' 00" West,
or approximately 350 yaras northeasterly of the position
selected by the Special Master. This position should be the
northwesterly terminus of a state boundary proceeding in a
straight line in a southeasterly directionto the position which is
the geographic middle of the entrance to Gosport Harbor in the
Isles of Shoals. In all other respects the report of the Special
Master should be confirmed and its recommendations incorpo-
rated in the final decree, particular reference being made to the
recommendation of provisions for marking the boundary (Re-
port .. 59, note 116).

Respectfully submitted
The State of New Hampshire
By Warren B. Rudman

Attorney General

David H. Souter

Deputy Attorney General
/s/ Richard F. Upton

Special Counsel

Counsel for the Plaintiff
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APPENDIX A

TERRITORIAL SEA CONVENTION (15 UST 1607, TIAS
5639)

Art 3 Baselines. Except where otherwise provided in these
articles, the normal baseline for measuring the breadth of the
territorial sea is the low-water line along the coast as marked on
large-scale charts officially recognized by the coastal State.

Art 10 Islands. 1. An island is a naturally-formed area of
land, surrounded by water, which is above water at high-tide.
2. The territorial sea of an island is measured in accordance
with the provisions of these articles.

Art 11 Low-tide Elevations. 1. A low-tide elevation is a
naturally-formed area of land which is surrounded by and
above water at low tide but submerged at high tide. Where a
low-tide elevation is situated wholly or partly at a distance not
exceeding the breadth of the territorial sea from the mainland
oranisland, the low-water line on that elevation may be used as
the baseline for measuring the breadth of the territorial sea.
2. Where a low-tide elevation is wholly situated at a distance
exceeding the breadth of the territorial sea from the mainland
or an island, it has no territorial sea of its own.

Art 12 Equidistance. 1. Where the coasts of two States are
opposite or adjacent to each other, neither of the two States is
entitled, failing agreement between them to the contrary, to
extend its territorial sea beyond the median line every point of
which is equidistant from the nearest points on the baselines
from which the breadth of the territorial seas of each of the two
States is measured. The provisions of this paragraph shall not
apply, however, where it is necessary by reason of historic title
or other special circumstances to delimit the territorial seas of
the two States in a way which s at variance with this provision.
2 The line of delimitation between the territorial seas of two
States lying opposite to each other shall be marked on large-
scale charts officially recognized by the coastal States.

Art 13 Rivers. If a river flows directly into the sea, the
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baseline shall be a straight line across the mouth of the river
between the points on the low-tide line of its banks.

CONTINENTAL SHELF CONVENTION (15 UST 471,
TIAS 5578)

Art6 Adjacent Shelf. 1. Where the same continental shelfis
adjacent to the territories of two or more States whose coasts
are opposite each other, the boundary of the continental sheif
appertaining to such States shall be determined by agreement
between them. In the absence of agreement, and unless another
boundary line is justified by special circumstances, the bound-
ary is the median line, every point of which is equidistant from
the nearest points of the baselines from which the breadth of
the territorial sea of each State is measured.
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IN THE
SUPREME COURT OF THE UNITED STATES
October Term 1975

No. 64, Original

The State of New Hampshire,
Plaintiff

V.

The State of Maine,
Defendant

REPLY BRIEF OF THE PLAINTIFF

Introduction

In this brief in reply to the defendant’s exceptions to the
report of the Special Master, New Hampshire will present its
argument as to why these exceptions are not meritorious and
therefore should be overruled.

The defendant, State of Maine, took only two exceptions to
the findings and rulings of the Special Master, viz.:

(1) To his ruling that ‘‘geographic middle’’ of the Pis-
cataqua, rather than the ‘‘thalweg’ should be used to deter-
mine the terminus of the boundary at Portsmouth Harbor,
historically called Piscataqua Harbor.

(2) To his ruling recommending the rejection of the motion
for entry of judgment by consent of plaintiff and defendant.
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Summary of Argument

The “‘geographic middle” of the Piscataqua, rather than the
““thalweg’’, was more probably in accord with the intention of
the King in Council in its order or decree of April 9, 1740, fixing
the boundary between the Province of New Hampshire and the
District of Maine. The parties’ pleadings, arguments, and ap-
peals, and the decision of the provincial Boundary Commis-
sioners in the period 1737-1740 show that all the participants in
this boundary dispute were probably thinking in terms of *‘geo-
graphic middle”’ rather than ‘‘thalweg”. The use of “‘geo-
graphic middle’’ as the boundary line at the mouth of the harbor
results in a more equitable division of fishing territory. No
problem as to equality of navigation rights exists in the disputed
water area.

The motion for entry of a consent decree should have been
rejected, because the proposed decree was determined to be
contrary to the law on the record before the Special Master.
The Special Master was required to review the proposed con-
sent decree and weigh it against the law and the evidence on the
record before him (see stipulation for record as reported by
Special Master, Report pp. 2-3), for this review was an essen-
tial part of the ‘‘judicial process’” and fundamental to this
Court’s jurisdiction. New Hampshire represents that it is pre-
pared, if necessary, to file a motion for leave to withdraw from
the pending motion for entry of a consent decree, if this Court
rules that the Special Master was correct in adopting, as the
boundary, the ‘‘geographic middle’’ of the Piscataqua rather
than the “‘thalweg’, and in locating the closing line of the
mouth of Portsmouth Harbor where he did.

Preliminary Statement

Neither the plaintiff nor the defendant have excepted to the
following ruling and finding of the Special Master (Report, p. 4)

*In the event the Court decides that the proposed consent
decree cannot be entered, the dispute submitted to the
Court and referred by it to the Special Master can be
resolved on the stipulated record now before the Special
Master, without further evidentiary hearings.”
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At pages 7 and 10 of the defendant’s brief in support of its
exceptions, the statement is made that New Hampshire coop-
erated with Maine in “‘extensive surveys of the bottom of the
river” which determined where the river bottom merged with
the ocean bottom. This statement is an error, no doubt inadver-
tently caused by changes in personnel in the Office of the
Attorney General of Maine. If any such bottom surveys were
ever undertaken{ New Hampshire never took part in them?and
never was informed of the results thereof. It is erroneous to
assert that New Hampshire is in agreement therewith.

The findings of fact of the Special Master are entitled to a
presumption of correctness. While this Court is not strictly
bound by the Federal Rules of Civil Procedure, Rule 53(e)(2) is
declaratory of general law and practice when it states that *‘the
court shall accept the master’s findings unless clearly errone-
ous’’. And in Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680 at 689, this Court held that it was error to reject the findings
of fact of a master if they are ““supported by substantial evi-
dence and are not clearly erroneous’’. See also Patrol Valve
Co. v. Robertshaw-Fulton Controls Co., 210 Fed(2) 146, and In
Re Lurie, 267 Fed.(2) 33.

I. THE SPECIAL MASTER WAS CORRECT IN
REJECTING THE “THALWEG” AS THE RIVER
BOUNDARY AND APPLYING THE RULE OF
“GEOGRAPHIC MIDDLE”

A. "Thalweg’ is a newer and more modern rule of interpre-
tation, not in use in 1740. ,

Whenever the phrase ‘‘middle of the river’ has to be inter-
preted as here, there are two possible interpretations, i.e., the
thalweg (or middle of the channel of navigation) and the geo-
graphic middle of the river. We are here asking the Court to
interpret the words ““middle of the river’ as used in an Orderin
Council dated April 9, 1740. We must put ourselves in the
position of those adopting this Order in Council in 1740 and
determine what the law was at that time. See The Grisbadarna
Case, Scott, Hague Court Reports (1916) 121 at 127; *““We must
have recourse to the principles of law in force at that time
(1658)"".

Prior to the early 19th century. the law designated the boun-
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- dary in a river to be the geographic middle or median line. 3
Verzijl, International Law in Historical Perspective (1970), 553
et seq. The thalweg principle was first proposed in 1797 in the
Congress of Ratstadt, and was first employed in the Treaty of
Luneville, 1801. 3 Verzijl, supra, 554; Cukwurah, The Settle-
ment of Boundary Disputes in International Law (1967). 52;
New Jersey v. Delaware, 291 U.S. 361, 381-383 (1934). The
thalweg theory spread to other European waterways in the first
decades of the nineteenth century, but its development in
North America was slower. 3 Verzijl, supra, 534-535. It *‘was
not authoritative doctrine prior to 1892...,and certainly
not. . .in 1812."" Texas v. Louisiana, 410 U.S. 702, 709 (1973).
Clearly, the thalweg rule did not exist in 1740 and the ‘‘middle
of the river’’ was considered to be the geographic median line.

The long list of precedents cited in Verzijl, op. cit., is most
persuasive of his viewpoint as to the relatively modern origin of
the thalweg doctrine.

The ““thalweg’’ rule of interpretation rests on a line of cases
beginning with Iowa v. Illlinois, 147 U.S. 1(1892). It is a rule of
interpretation recognized with reference to federal statutes
defining boundaries of newly admitted states. However, this
Court has always said that the key question is the ‘‘intent of
Congress’* or other legislative body enacting a boundary in-
strument.

The case of New Jersey v. Delaware, supra, is in a sense,
distinguishable, because there the Court was not interpreting a
boundary instrument; it was fixing a boundary where none had
authoritatively existed before. Thalweg was selected as more
equitable under the circumstances of that case.

But in 1740 the ‘‘geographic middle’’ or median line was the
governing tool of interpretation under international law, and
the Special Master was correct in applying it here.

B. The intention of those participating in the proceedings
leading to the Order in Council of April 9, 1740 was to use
“‘geographic middle’’ as the Piscataqua boundary.

The parties to the boundary dispute and their representativ-
es, in their arguments and pleadings, and the provincial Bound-
ary Commissioners in their decision, preliminary to the final
decision of the King in Council in 1740, showed that they
considered there to be a difference in meaning between the
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words ‘“‘middle of the river’” and the words ‘‘middle of the
channel of the river”, and used these words with some preci-
sion and as if they had different meanings.

In New Hampshire’s demand filed with the Boundary Com-
missioners, August 1, 1737, its committee laid claim to a south-
ern boundary beginning ‘‘at the end of three miles north from
the middle of the channel of the Merrimack River where it runs
into the Atlantic Ocean’’. In contrast the New Hampshire
claim to the northern boundary was to ‘‘begin at the entrance of
Piscataqua Harbor & so to pass up the same into the River of
Newichwannock & through the same into the furthest head
thereof,”” with no further amplification as to the division of the
River, if any. N.H. State Papers, Vol. XIX, pp. 283, 284; see
Appendix 1.

Massachusetts’ original demand submitted to the same
Boundary Commissioners, August 5, 1737 did not use this
language at this time and claimed ‘‘Black Rocks’’ on the north-
ern side of the Merrimack River as a point of reference. N.H.
State Papers, vol. XIX, pp. 290; see Appendix II. In Massa-
chusetts’ subsequent answer to New Hampshire’s claim, its
agents reiterated that the southern boundary of New Hamp-
shire should be measured from *‘Black Rocks’’ and rejected the
use of the ‘‘Middle of the channel of the Merrimack River’> as a
base point. N.H. State Papers, vol. XIX, 299 at 309; see
Appendix III. New Hampshire’s use of the ‘‘middle of the
channel” as the base point rather than ‘‘Black Rocks”’ appears
to have been motivated by the fact that the main channel of the
Merrimack River had, over a period of time, moved southerly
from *‘Black Rocks”’, almost a mile, and thus its use as a point
of reference would give New Hampshire a belt of additional
territory, one mile in width. See N.H. State Papers, XIX, at
592; see Appendix V. It appears that, at its mouth, the Mer-
rimack River was then a little over one mile in width; thus the
reference to the ‘‘channel’ (i.e., deepest part of the River*)
rather than to the ‘“‘middle’” of the River is significant. See
Mitchell’s Plan, Appendix C to Report of Special Master he-
rein.

* Webster's International Dictionary (2d ed.) defines *‘channel” as **the deepest part
of a river, harbor, strait, etc., where the main current flows or which affords the best
passage’’.
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The decision of the Boundary Commissioners September 2,
1737, accepted Massachusetts’ claim as to the point of begin-
ning of the southern boundary of New Hampshire, which was
setata point *‘three English miles north from the Mouth of said
River beginning at the southerly side of Black Rocks so called
at low water mark.”” As to the northern boundary of New
Hampshire, the decision provided “‘that the Dividing Line
Shall pass up thro’ the Mouth of Piscataqua Harbor & up the
middle of the River, etc. etc.”’ N.H. State Papers, vol. XIX,
391, 392; see Appendix IV. This was the first time the phrase
“‘middle of the river’* was used, during this controversy, with
respect to the northern boundary.

Both New Hampshire and Massachusetts appealed to the
Privy Council from the decision of the Boundary Commission-
ers. In New Hampshire’s appeal, one of the grounds was again
aprotest of the use of ““Black Rocks’’ as a point of reference for
calculating the position of the southern boundary, rather than
the ‘‘middle of the channel of the (Merrimack) River’’. As to
the northern boundary, New Hampshire appealed from the
ruling that the boundary went up *‘the middle of the Piscataqua
River”, on the ground that the whole river belonged to New
Hampshire and urged that this part of the decision, ‘‘which in
consequence adjudges half of the river to Massachusetts with-
out any demand by, or any Title in, Massachusetts, will be
reversed’’. N.H. State Papers, XIX, 565 at 591 and 596-597
(Appendix V) As noted by the Special Master, the New Hamp-
shire agents interpreted *‘middle of the River’” to mean its
geographical middle by their conclusion that the decision had
awarded ‘‘half the River’’ to Massachusetts (Report at pp.
40-41).

In Massachusetts’ appeal (which related to the course of the
southerly boundary), an effort was made to answer New
Hampshire’s appeal. Massachusetts again urged rejection of
the “‘the middle of the channel of the Merrimack River” as a
base point for the southern boundary. As for the northern
boundary, Massachusetts claimed that the Commissioners
were correct in fixing the boundary at ‘‘the middle of the
Piscataqua River”, asserting that there were numerous islands
in the River and that in past history the two provinces had in
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practice accepted the middle of the river as the boundary ‘‘the
Fact being, That all the Islands in the said River have been
always considered and taxed as belonging to the Government
they lay nearest to”’. By this language it seems clear that
Massachusetts interpreted ‘‘middle of the river”’, as used in the
decision, to mean the geographic middle as had New Hamp-
shire. N.H. State Papers, vol. XIX, 601 at 622, 627; Appendix
VL

Onappeal, the decision of the Boundary Commissioners was
modified by the Privy Council as to the southern boundary but
affirmed as to the northern boundary. (Report at pp. 30-31;
Appendix VIIL.)

The decision as to the northern boundary within the Pis-
cataqua River acquires greater significance when it is remem-
bered that the deepest part of the Piscataqua River and Harbor,
proceeding southeasterly from Fort Point to the mouth of the
Harbor (i.e., the mouth as located by the Special Master) lies
substantially closer to the New Hampshire shore than to the
Maine shore, and has been so marked by modern range lights
and a range line for the navigation of ships. See U.S. Coast and
Geodetic Survey Chart No. 211 filed as Appendix A to Special
Master’s Report. Thus if the more modern ‘“‘thalweg’’ doctrine
should be chosen as the basis of the state boundary (despite the
Special Master’s rejection of the same), the state boundary line
would cross the closing line of the harbor substantially closer to
the New Hampshire shore than to the Maine shore, with the
additional effect of deflecting the entire state boundary be-
tween Portsmouth and the Isles of Shoals in a southwesterly
direction, to the prejudice of New Hampshire. :

The present case, therefore, presents an even stronger back-
ground for an interpretation of ‘‘geographic middle’” than
existed in Texas v. Louisiana, 410 U.S. 702 (1973), where this
Court also rejected thalweg in favor of geographic middle, as
the river boundary, based on its construction of the intent of
Congress. The intention of the King in Council here was more
probably the same.

C. Where there is freedom of navigation, the case for use of
the thalweg rule is much weaker.

In Texas v. Louisiana, supra, this Court pointed out that
*‘within the United States, two states bordering on a navigable

7

403a






river would have equal access to it for purposes of navigation
whether the common state boundary was in the geographic
middle or along the thalweg’” 410 U.S. at 709-710.

In the colonial period of New Hampshire history, water
traffic on the Piscataqua appears to have been free alike to the
inhabitants of New Hampshire and southern Maine. A close
examination of Vols. I-III (inclusive) Laws of New Hampshire
(1670-1774) reveals no colonial statutes restricting free passage
of vessels in the river and harbor. The trade instructions of the
British government to Governor Benning Wentworth (1741)
Vol.1I, Laws of N.H., 638 at 646 (par. 19) indicate that all ships
of British registry, i.e., owned by British subjects or inhabi-
tants of any of her Colonies, were *‘qualified to trade to, from
or in any of our Plantations in America’’. In ‘“Ports of Pis-
cataqua’’ by William G. Saltonstall (Harvard Univ. Press,
1941), it is made clear that shipbuilding, fishing and seagoing
commerce were extensively carried on out of the Maine towns
of Kittery, Eliot and Berwick on the northerly shore of the
Piscataqua, as well as out of Portsmouth, New Hampshire on
the southerly shore, both prior to and after 1740, a condition
which would not have been likely to exist unless there was
freedom of passage on the Piscataqua to inhabitants of both
provinces. See Saltonstall, op. cit. at pp. 12, 18, 21, 23, 31-33,
29, 39, 44, 54.

The thalweg rule is more adapted to use where the river
boundary is between two separate nations, and where equal
access to the navigable portion of the river may not be avail-
able. As between two states of the United States, this cannot be
the case.

Thus in Georgia v. South Carolina, 257 U.S. 516 at 522
(1921), this Court held that the state boundary in the Savannah,
Tugaloo and Chattooger Rivers lay along the geographic mid-
dle rather than the thalweg. The key to the decision was Article
2 of the Beaufort Convention of 1787 between the two states,
which provided for equal and unrestricted right to the citizens
of each state to navigate the boundary rivers. Said the Court:
““Thus article 2 takes out of the case any influence which the
thalweg or main navigable channel doctrine * * * might other-
wise have had* * * *’

Similarly in Wisconsin v. Michigan, 295 U.S. 455 (1935),
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freedom of navigation existing, the Court selected the geo-

graphic middle of Green Bay from the mouth of the Menominee

River, out into the lake, as the state boundary. An equitable

division of territory was held important because conflict over

fishing rights had precipitated the litigation. 295 U.S. at 462.
A prominent modern commentation supports this view.

““The function of a river — the manner in which a river is
used — should be the determining factor in deciding which
type of boundary will be applied in concerto.”” Bouchez,
The Fixing of Boundaries in International Boundary Riv-
ers, 12 Intl. & Comp. LQ. 789 (1963) at 797. “‘[I}f, for
example, fishing is also important, then it is perhaps more
equitable to apply the median line, provided that it is
stipulated expicitly that there is free navigation in the
WQ%OIC river for ships belonging to both nations.”” Id. at
798.

“‘Such a system of delimitation has been practiced in,
for instance, the Passammaquoddy [sic] Bay. In pur-
suance of such regulations freedom of navigation is
guaranteed while each nation controls a fishing area of
equal size. In all other cases — in all situations in which
navigation is not a relevant factor — the median line, in
general is to be preferred. Even when the interests are
dissimilar the median line is the best solution. The main
argument supporting the latter statement is that both
States under such a solution are entitled to claim equal
amounts of the water of the river.”” Id.

II. THE RULING AND FINDING OF THE SPECIAL
MASTER FIXING THE LOCATION OF ‘*“THE MOUTH OF
PISCATAQUA HARBOR” WAS CORRECT.

The motion for entry of judgment by consent of the parties
does not state where the ‘‘mouth of Piscataqua Harbor’’ is
located. Indeed, since the motion mistakenly proceeds under
the thalweg rule, the location of the mouth of the harbor is
largely immaterial. Under the thalweg rule, the boundary fol-
lows the center of the channel of navigation as far out to sea as it
can be traced, even though this point is beyond the mouth of
‘“‘the harbor”. Thus in New Jersey v. Delaware, supra, the
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boundary was held to follow the channel of navigation far
beyond the confines of any possible ‘‘harbor”, i.e., for the full
length of Delaware Bay (almost 50 miles), where the opposite
shores are at many points 10 to 25 miles apart.

The proposed consent decree (par. 5) states where the end of
the channel of navigation of the Piscataqua Riveris located. As
claimed by the defendant Maine in its brief (p. 10), the end of
the channel of navigation (as defined in the proposed decree) is
where it is intersected by a line drawn from the tip of Odiornes
Point northeasterly to whistling buoy No. 2KR at Kitts Rocks.
Kitt Rocks are a reef which is under water at all times, even at
low water. Thus Kitts Rocks is not even a *‘low tide elevation™’
(See New Hampshire's exceptions and supporting brief at part
I). Whatever the appropriateness of using the Kitts Rocks’
buoy as a point of reference to mark the termination of the
channel of navigation, it is entirely inappropriate to mark the
“‘mouth of the harbor’’ as those words were used in the decree
of 1740. It is difficult to dispute the logic of the Special Master’s
report (at page 36) where he says:

**Since the question is the meaning of the 1740 decree, it
cannot be said that uncharted ‘rocky reefs’ or later naviga-
tional aids could have played any part in the deliberations
of the King and Commissioners but rather a location on
more solid land was intended.”

Kitts Rocks do not appear on the Mitchell Plan drawn for the
Boundary Commissioners in 1737 (App. C to Special Master’s
Report).

The Special Master has found and ruled that “‘the mouth of
the harbor’’ is a straight line connecting the tip of Odiornes
Point with the tip of Gerrish Island just southwest of Seward’s
Cove (Report at p. 34). These points are actually the “‘head-
lands’’ on opposite shores at the mouth of the harbor. It would
be a logical and reasonable interpretation to draw the closing
line of the harbor here, because this location is where the
regime of internal waters ends and the regime of the territorial
sea begins. Therefore, this line should be the location. The
background evidence indicates that the decree of 1740 looked
to this location of the mouth of the harbor. The exhaustive
review of ancient maps and documents and of statements by
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reliable historians, made by the Special Master (Report at pp.
32-36), fully supports this location of the harbor’s mouth.

At the 1930 Hague Conference for the Codification of Inter-
national Law, the subcommittee dealing with the subject re-
ported as follows;

““When a river flows directly into the sea, the waters of
the river constitute inland waters up to a line following the
gpneral direction of the coast across the mouth of the
river, whatever its width>> Shalowitz, Shore and Sea
Boundaries (Dept. of Commerce, 1962) vol. I at p. 62.

The same author states: ‘‘Both with respect to true bays and
rivers, the line marking the seaward limit of inland waters is a
headland-to-headland line’* Shalowitz, op. cit., vol. I at 63. The
definition of *‘headlands’’ set forth by Shalowitz (op. cit. vol. I
at pp. 63-65) is entirely consistent with the finding and ruling of
the Special Master as to the location of the harbor’s mouth in
the instant case. It should be noted that there are no permanent
harbor works outward of this line.

In the final report of the Special Master in United States v.
California, 332 U.S. 19, filed November 10, 1952, at pp. 46 and
47 of his report, the Special Master followed the language of the
subcommittee of the Hague Conference quoted above, ver-
batim, in the section of his report entitled ‘‘River Mouths’’.

Article 13 of Section II of the 1958 Geneva Convention
states:

“If a river flows directly into the sea, the baseline $hall
be a straight line across the mouth of the river between
points on the low tide line of its banks.”

Shalowitz op. cit. at p. 62 note 74 regards Article 13 as the
equivalent of the earlier language of the Hague Conference
subcommittee quoted above. If the line runs to the “‘banks’”,
this would preclude the use of Kitts Rocks as a terminus of the
closing line. In the supplemental decree of this Court in United
States v. California, 382 U.S. 418 (1966) in pars. 4(a) and 5, the
same general view of the law is taken:

i1
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““In drawing a closing line across the entrance of any
body of inland water having pronounced headlands, the
line shall be drawn between the points where the plane of
mean low water meets the outermost extension of the
headlands.”

See also United States v. Louisiana, 394 U.S. 11(1969) at pp.
58-66 and report of the Special Master thereon at pp. 30-32. The
location of the ‘‘headlands’” used to draw the closing of the
harbor must be such as to “‘enclose landlocked waters’’. Kitts
Rocks would not do this, since it is submerged at all times and a
large gap of territory exists between No. 2KR whistling buoy
and the Maine coast.

See also the report of the Special Master (at pp. 27 and 53 of
the report) in United States vs. Florida, U.S. ,(no. 52, orig;
43L. Ed(2) 375), as to the location of the mouths of the St.
Mary’s and St. Johns Rivers. This report was confirmed by this
Court as to these particular rivers.

III. THE SPECIAL MASTER WAS CORRECT IN
RECOMMENDING THE REJECTION OF THE MOTION
FOR ENTRY OF JUDGMENT BY CONSENT.

A. The effect of the decision in Vermont v. New York.

Vermont v. New York, 417 U.S. 270 was decided by this
Court June 3, 1974. It rejected a proposed consent decree in
settlement of litigation between two states, falling within the
original jurisdiction.

The grounds of the decision appear to be twofold: (1) That
the settlement called for continuing supervision by the Court, a
function more arbitral than judicial; and (2) that the settle-
ment did not involve the exercise of the judicial power, i.e., the
application of correct principles of law to the facts of the case.
In regard to the second point, the Court said:

**Our original jurisdiction heretofore has been deemed
to extend to adjudications of controversies between
States according to principles of law, some drawn from
the international field, some expressing a ‘common law’
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formulated over the decades by this Court. The proposals
submitted by the South Lake Master to this Court might
be proposals having no relation to law. Like the present
decree they might be mere settlements by the parties
acting under compulsions and motives that have no rela-
tion to performance of our Article III functions. Article ITI
speaks of the ‘Judicial power’ of this Court, which em-
braces application of principles of law or equity to facts,
distilled by hearings or by stipulations. Nothing in the
proposed decree nor in the mandate to be given the South
Lake Master speaks in terms of ‘judicial power’.”

The text and significance of this decision were not known by
counsel in the present action at the time the proposed settle-
ment herein was finally agreed to. The subsequent filing of a
stipulation regarding the record “‘for deciston of this action
was intended to provide the Special Master with a basis for
exercising judicial power. This stipulation regarding the record
isfully reported by the Special Master at pages 2-3 of his report.

The Court in Vermont v. New York, supra, suggested that
the parties might more appropriately compose their differences
either by an interstate compact or by an out-of-court settlement
agreement providing for dismissal of the complaint. Neither
vehicle is available here. An interstate compact was attempted
here and failed (Report, p. 6). An agreement of lesser stature
than an interstate compact, would require legislative action, at
least in New Hampshire, in view of the provisions of RSA 1:15
of New Hampshire, establishing a boundary in the disputed
area obviously unacceptable to Maine. RSA 1:15 is binding on
all public officers of New Hampshire, unless and until changed
by statute, interstate compact or judgment of this Court (see
Appendix VIII hereto). Furthermore, the legislative branch of
the New Hampshire government by concurrent resolution
adopted as recently as March 7, 1975, expressed disapproval of

the consent decree proposed herein (see Appendix IX hereto).

This concurrent resolution was noted and discussed by the
Special Master at page 3, note 2 of his report.

The foregoing background makes clear the improbability of
resolution of this boundary dispute except by exercise of the
judicial power of this Court. However, Vermont v. New York,
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supra, makes it clear that this Court will not approve a consent
decree, in litigation between two states, unless the process of
approval or disapproval involves the exercise of judicial
power.

B. Proposed consent decrees in interstate boundary litiga-
tion should not be perfunctorily approved, in any event.

In such boundary cases, this Court has said on occasion that
it proceeds only with the utmost circumspection and delibera-
tion. Iowa v. Illinois, 151 U.S. 238.

A proposed consent decree, as here, involves an agreement
between officers of the executive branches of the governments
of the two states, which is presented to this Court for approval.
It does not take effect until approved; hence it is entitled
“‘motion for entry of judgment by consent of plaintiff and
defendant’’. Unless approved by this Court in the exercise of
the judicial power, such an agreement (settling a common state
boundary) could not take effect and become binding, unless
approved by the Congress. ‘‘No state shall, without the con-
sent of Congress * * * enter into an agreement or compact with
another state * * * *”* U.S. Const., Art. I, s. 10, cl. 3.

As said in Florida v. Georgia, 58 U.S. (17 Howard) 478:

““And if Florida and Georgia had by negotiation and
agreement proceeded to adjust this boundary, any com-
pact between them would have been null and void without
the assent of Congress.”’

The Court in that case alludes to the danger that the Compact
Clause of the Constitution will be circumvented if the states are
permitted to present a proposed adjustment of their dispute
which may be approved by the Court without careful examina-
tion, including hearing the Attorney General of the United
States. Since an interstate boundary agreement cannot ordinar-
ily take effect until it is approved by the Congress, it might be
considered a ‘‘circumvention” of the Compact Clause for the
states toincorporate the same agreement in a proposed consent
decree for approval of this Court, unless, of course, this Court
deliberately exercises the “‘judicial power” in reviewing and
approving or disapproving the proposed settlement.
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C. The exercise of judicial power requires that the Court
independently examine the proposed consent decree and grant
or withhold approval in accordance with the applicable law,

_and the evidence in the record.

In previous cases within its original jurisdiction, the Court
has occasionally adopted a consent decree or stipulation of the
parties, but in these cases, the Court has usually declared the
applicable law, after a hearing, and then given the parties leave
to submit a decree or stipulation consistent with the opinion of
the Court. Virginia v. Tennessee, 148 U.S. 503, 158 U.S. 267 at
271; 177 U.S. 501; Nebraska v. Iowa, 143 U.S. 359 at 370; 145
U.S. 519; Missouri v. Nebraska, 196 U.S. 23; 197 U.S. 577;
lowa v. llinois, 147U.S. 1; 151 U.S. 238; 202 U.S. 59; Georgia
v.South Carolina, 257 U.S. 516 at 523; and Arizona v. Califor-
nia, 373 U.S. 546, 595 and 602.

In Kentucky v. Indiana, 281 U.S. 163, judgment was ren-
dered on the pleadings because of admissions made in the
defendant’s answer. In Utah v. United States, 394 U.S. 89 at
94-95, a stipulation was approved during the trial, which nar-
rowed the issues.

In Wisconsin v. Illinois, 388 U.S. 426, the Court adopted the
findings of fact of the Special Master made after a trial, but then
adopted a proposed consent decree of the parties based on
these findings, without reviewing the legal conclusions of the
Special Master. However, the Court was in a position toreview
and determine the legal propriety of the proposed decree in the
light of the Master’s findings of fact.

InArizona v.California, 373 U.S. 546, a subsidiary branch of
the case involved the conflicting claims of water rights by
Arizona and New Mexico in a tributary, the Gila River. The
Special Master ruled that this issue should be governed by the
legal principles of ‘‘equitable apportionment’’, and then con-
ducted an evidentiary hearing on this issue. Thereafter, the two
states made a compromise settlement of this issue which the
Master reviewed, accepted and incorporated in his findings,
conclusions and recommended decree. No exceptions were
taken by any party, and the Court accepted the Master’s rec-
ommendations. Again, this was an exercise of ‘‘the judicial
power”’. The applicable law was declared, evidence was re-
ceived, and then the parties stipulated; the Master was in a
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position to review the legal propriety of the parties’ stipulation
and obviously found it consistent with the law and the evi-
dence, when he adopted it as his own.

In the case at bar, the proposed consent decree moved by the
parties, goes further than any of those approved by the Court in
the cases cited above. Here the parties by their motion have not
only stipulated as to certain facts but also as to the applicable
law. And the stipulations as to facts in the motion were limited
and confined to a few basic conclusions of fact without any
background evidence. Thus the judgment of the Court would
probably not have been invoked, but for the subsequent filing
of a stipulation of the parties providing a more detailed eviden-
tiary record *‘for the decision of thisaction’” (Report, pp.2,3).

In Pope v. United States, 323 U.S. 1 at 12, it was held that
Jjudgment by consent may be a judicial act so long as it involves
the application of legal principles to facts ascertained ““by proof
or by stipulation’’.

What standards should the Court apply in reviewing a motion
for entry of judgment by consent of the parties in a case be-
tween two states under its original jurisdiction? The motion
does require the approvat of the Court in order to become a
judgment; and in order to have jurisdiction to give or refuse
approval, the Court should be in a position to act Jjudicially with
reference thereto. What is appropriate in private litigation may
be wholly inappropriate in cases involving important public
rights.

We suggest that the proper standards are these in cases such
as this one: The proposed consent decree should only be ap-
proved (1) if the Court determines that it is based upon correct
principles of law, independently determined by the Court to be
applicable, and (2) if the Court determines that the stipulated
facts are sufficiently detailed and complete to make possible
the exercise of independent judgment as to what the applicable
law is. In this connection, the Court or its Special Master may
always require an evidentiary hearing or a further stipulation of
facts in areas of the case where it finds the proposed consent
decree to contain insufficient factual material.

D. The proposed consent decree is based upon incorrect
principles of law and an insufficient stipulation of facts and
should have been rejected.
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_In the light of Vermont v. New York, supra, it is evident

that a proposed consent decree will not be adopted unless
presented in a context which invokes ‘‘the judicial power”.
The Special Master apparently believed that he was being
presented with a fait accompli, which did not require the exer-
cise of any judgment on his part, so he recommended disap-
;l;iroval, and proceeded to decide the case on the record before

m. .

Actually, his ultimate rulings show that the proposed con-
sent decree could not have been approved, in any event. It is
based upon incorrect principles of law (1) in that it applies the
“thalweg’’ rule instead of the ‘‘geographic middle’’ rule as set
forth in detail in part I of this brief, and, (2), in that it fails to
apply the “‘headland rule” in determining the location of the
mouth of the harbor as set forth in detail in part I of this brief. A
consent decree based upon principles of law, determined by the
Court to be incorrect, cannot be approved, for this would not
be an exercise of the judicial power. Vermont v. New York,
supra; Pope v. United States, supra.

Further, the stipulations as to facts in the proposed consent
decree are inadequate to enable a court to exercise judgment on
the issues. Pars. 3, 5, 6, 7 and 8 are the only paragraphs in the
proposed decree which contain factual evidence, as distin-
guished from conclusions of law (See text in appendix to
Maine’s principal brief, pp. 24-27). None of the historical back-
ground which eventually persuaded the Special Master to use
“geographic middle’’ as the boundary, appears in these para-
graphs. It was only when the parties later supplied the §pecial
Master by stipulation with a record of supplementat facts (Re-
port pp. 2, 3) that there was sufficient factual evidence before
the Court to permit the exercise of an independent judgment in
this case.

IV. THE PRESENT POSITION OF NEW HAMPSHIRE
WITH RESPECT TO THE PROPOSED CONSENT DE-
CREE.

New Hampshire has always assumed that the motion for
entry of judgment by consent would be granted only if the Court
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was satisfied that it was based upon correct principles of law in
the light of the factual background, and that it would be rejected
if the Court determined otherwise. Based upon this assump-
tion, New Hampshire did not file a motion for leave to with-
draw from the motion for entry of the consent decree, at the
time the Special Master filed his report recommending its rejec-
tion.

However, if the Court now determines that the Special Mas-
ter was correct in his ruling of law applying the principle of
‘‘geographic middle”’ to the river boundary and in locating ‘‘the
mouth of the harbor’’, but that the Court is constrained to
accept the consent decree notwithstanding, then we now rep-
resent to the Court that, in such event, New Hampshire desires
to be relieved of participation in and consent to the motion for
entry of judgment by consent, and is prepared to file a motion
for leave to withdraw therefrom.

Judgment by consent requires the existence of consent at the
very moment the court undertakes to make the agreement the
judgment of the court. See 47 Am.Jur.(2) 141 Judgments, s.
1083, ‘‘Necessity of consent — effect of withdrawal’’; Lee v.
Rhodes, 227 N.C. 240; 41S.E(2) 747; Van Donselaar v. Van
Donselaar, 249 Towa 504, 87 N.W.(2) 311; Burnaman v. Hea-
ter; 150 Tex.333;240S.W.(2) 288; Re Cartnell’s Estate, 120 Vt.
234; 138 Atl.(2) 592; In Re Thompson’s Adoption, 178 Kans.
127; 283 Pac(2) 493.
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V. CONCLUSION

- We respectfully submit that the exceptions of the defendant
State of Maine should be overruled. The Special Master cor-
rectly located the ‘““mouth of Piscataqua Harbor’’ and correctly
applied the rule of ‘‘geographic middle’’ instead of “‘thalweg””
to determine the river boundary. The motion for entry of judg-
ment by consent of the parties was properly rejected because it
is contrary to applicable principles of law and based upon
stipulations of facts insufficient in detail to enable the Court to
determine the applicable law.

Respectfully submitted
The State of New Hampshire
By David H. Souter
Attorney General
/sfRichard F. Upton
Special Counsel,
Counsel for Plaintiff

Of Counsel:
William S. Barnes
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Appendix to Plaintiff's Reply Brief

I. Excerpt from New Hampshire’s demand as to boundary,
filed with the Boundary Commisioners August 2, 1737, N.H.
State Papers, vol. XIX, 283, (A. S. Batchellor ed., Manches-
ter, 1891):

* K Kk %k

“In behalf of His Majesty & of his Governm’ of the
Province of New Hampshire We do demand & Insist that
the Southern boundary of Said Province should begin at
the end of three Miles North from the Middle of the
Channel of Merrimack River where it runs into the Atlan-
tic Ocean, and from thence would run on a Straight Line
West up into the Main Land (towards the South Sea) until
it meets with His Majesty’s other Governments —

““And that the Northern Boundary of New Hampshire
should begin at the Entrance of Piscataqua Harbour & so
to pass up the Same into the River of Newichwannock &
through the Same into the furthest head thereof and from
thence North Westward (that is North less than a quarter
of a point Westerly,) as far as the British Dominion Ex-
tends, and also the Western half of the Isles of Shoals, we
say lyes within the Province of New Hampshire —*

* %k ¥ %k

II. Excerpt from Massachusetts’ demand dated August 5,
1737 filed with the Boundary Commissioners, N.H. State Pap-
ers, vol. XIX, 290 at 291:

* %k %k %

““NOW therefore Pursuant to these Antient Grants from
the Crown made above a hundred years agoe acknowl-
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edged and more particularly explained in that Judicial
Determination of the King in Council and recited and
Confirmed in the Province Charter. The Province of the
Massachusetts Bay Claim and demand Still to hold and
possess by a boundary Line on the Southerly Side of New
Hampshire beginning at the Sea three English miles North
from the black Rocks So called, at the Mouth of the River
Merrimack as it Emptied it Self into the Sea Sixty years
agoe, thence running Parralel with the River as farr
Northward as the Crotch or parting of the River, thence
due North as far as a certain Tree Commonly known for
more than Seventy Years past, by the Name of Indicots
Tree, Standing three English miles Northward of said
Crotch or parting of Merrimack River, And from thence
due West to the South Sea, which they are able to prove by
Antient and Incontestable Evidences are the bounds in-
tended Granted and Adjudged to them as aforesaid; which
Grant and Settlement of King Charles the 2d Anno 1677 as
abovesaid, we Insist upon as Conclusive and Irrefragable.

““AND on the Northerly side of New Hampshire a
boundary Line beginning at the Entrance of Piscataqua
Harbour passing up the Same to the River Newichwan-
nock through that to the furthest head thereof, and from
thence a due Northwest Line, till one hundred and twenty
miles from the Mouth of Piscataqua Harbour be finished,
which is the extent of the Province of the Massachusetts
Bay on that part, And therefore We doubt not but that you
will Judge it just and reasonable to Order the bounds’and
lines beforementioned to be run, mark’d out and Estab-
lished accordingly, so far as New Hampshire extends; and
desire that plans thereof may be made for the perpetual
Remembrance of them —’

III. Excerpt from Massachusetts’ answer to New Hamp-

shire’s demand dated August 1737 filed with the Boundary
Commissioners, N.H. State Papers, vol. XIX, 293 at 309-310:
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“"and therefore there is not the least Shadow of reason to
maintain that the South bounds of the Province of New
Hampshire should begin at the end of three Miles North
from the middle of the now Channell of Merrimack River,
where it now runs into the Ocean according to their
Modern claim, but the said Southerly boundary line must
and ought and always was held and acknowledged to begin
at the End of three Miles North from the black Rocks
aforesaid at the Mouth of the said River, as it emptied it
Self into the Sea Sixty Years ago,”

* % ok %

IV. Decision of the Boundary Commissioners given at
Hampton, New Hampshire, September 2, 1737, N.H. State
Papers, vol. XIX, 391, 392:

“Prov. of ) Hampton Septr the 2, 1737, at a Court of
N. Hampr ) Commissrs Appointed by His Majesty’s
Commission under the Great Seal of Great Britain to
Settle Adjust & Determine the Respective Boundaries of
the Provinces of the Massa Bay & New Hampr in New
England then & there held.

“In Pursuance of His Majesty’s aforesd Commission
the Court took under Consideration the Evidences, Pleas
& Allegations offerd & made by Each party referring to
the Controversy depending between them and upon ma-
ture Advisement on the whole, a doubt arose in point of
Law & the Court thereupon came to the following resolu-
tion viz That if the Charter of King William & Queen Mary
Dated Octobr 7thin the third Year of their Reign Grants to
the Province of the Massa Bay all the Lands which were
Granted by the Charter of King Charles the first Dated
March 4th in the fourth Year of his Reign to the late
Colony of the Massa Bay, lying to the Northward of
Merrimack River then the Court Adjudge & Determine,
that a Line Shall run Parallel with the Said River at the
Distance of three English Miles North from the Mouth of
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the Said River beginning at the Southerly Side of the black
Rocks So called at Low water mark & from thence to run
to the Crotch or parting of the Said River where the Rivers
of Pemigewasset & winnepiseoke meet and from thence
due North three English Miles & from thence due West
towards the South Sea until it meets with His Majestys
other Governments—which shall be the boundary or Di-
viding Line between the Said Provs of the Mass2 Bay &
New Hampf on that Side—But if otherwise then the Court
Adjudge & determine that a line on the Southerly Side of
New Hampr beginning at the Distance of three English
miles North from the Southerly Side of the black Rocks
aforesd at Low Water Mark & from thence running due
West up into the Main Land towards the South Sea until it
meets with His Majestys other Governmts Shall be the
boundary Line between the Said Provinces on the Side
aforesd—which point in doubt with the Court as aforesd
they Humbly Submit to the wise Consideration of His
Most Sacred Majesty in his Privy Council to be deter-
mined according to His Royal Will & Pleasure therein —

“And as to the Northern Boundary between the Said
Provinces the Court Resolve & Determine that the Divid-
ing Line Shall pass up thro’ the mouth of Piscataqua
Harbour & up the Middle of the River into y€ River of
Newichwannock (part of which is now called Salmon
Falls) & thro’ the Middle of the Same to the furthest head
thereof & from thence North two Degrees Westerly until
one hundred & twenty Miles be finished from y¢ Mouth of
Piscataqua Harbour Aforesd or until it meets with His
Majestys other Governmts and that the Dividing line shall
part the Isles of Shoals & run thro’ the Middle of the
Harbour between the Islands to the sea on the Southerly
Side & that the Southwesterly part of the Said Islands
Shall lye in & be Accounted part of the Prov. of New *
Hamp! & that y€ North Easterly part thereof shall lie in &
be Accounted part of the Prov. of the Mass@ Bay & be held
& Enjoyed by the Said Provs Respectively in the Same
manner as they Now do & have heretofore held and En-
joyd the Same—And the Court do further Adjudge that y¢
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Cost & Charge arising by taking out the Commission as
also of the CommissTs & their officers Viz the two Clerks
Surveyer & Waiter for their Travelg Exp$ & attendance in
the Execution of the Same be Equally born by the Said
Provs

Ph Livingston
Will:Skene .
Eras: Jas Philipps
Otho Hamilton
John Gardner
John Potter
George Cornell”

* ¥ %k *x

V. Excerpts from New Hampshire’s appeal to the Privy
Council, July 20, 1738, N.H. State Papers, vol. XIX, pp. 565 at
591-592 and 596-597:

* % % %

“‘As to the southern Boundary of New Hampshire, the
first Question in the natural Order is, where that boundary
Line shall begin? New Hampshire insisted that three
Miles should be taken North from the middle of the Chan-
nel of the River, where it runs into the Atlantick Ocean;
and the Massachusets, by their Demand before the Com-
missioners, insisted it should begin, at the Sea, but three
Miles North from the Black Rocks, where (as they
groundlessly pretended, but never proved) the River had
emptied itself 60 Years ago. — The late Attorney and
Sollicitor General, after considering the Massachusets
new Charter, and being attended by Cousel on both sides !
seven or eight several times, had reported that, according ’
to the Intention of that new charter (whichrecited their old
Charter also) the Line ought to begin three Miles North of
the Mouth of the River, whgre it empties itself into the
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Sea; but the Commissioners have directed it to begin three
Miles North from the Mouth of the River, beginning at the
sourtherly Side of the Black Rocks, at Low-Water Mark,
which is indeed four Miles North of every part whatsoever
of the Mouth of the River as appears by Inspection of the
Commissioners Plan; for the Black Rocks lay deep in a
Bay, considerably within the River’s Mouth, and a Mile or
more, North of every part whatsoever of the Mouth of the
River, wherefore, considering this single Point either
under the Massachusets old Charter, or under their new
one, under neither of their Charters were they to go more
than three Miles to the northward of that River, whereas
measuring three Miles from the Black Rocks, in the Elbow
or Bay, up within the side of the River, it really gives to the
Massachusets four Miles North of the Mouth of the
River;”

* % ¥ ¥

‘“‘As to the northern Boundary, the Commissioners
Judgment directs the dividing Line to pass up the middle
of Piscataqua River and through the middle of
Newichwannock River; but it’s hoped that that is wrong:
For, if recourse be had to the Grant from the Crown of the
Province of Maine, made to Sir Ferdinando Gorges, it will
appear that no part of the Rivers were granted to him, but
only Maine Land, between the Rivers of Piscataqua and
Sagadahocke; consequently if he did make any’Con-
veyance to the Massachusets, (which has been pretended,
though not proved) he could not convey to the old Colony
of the Massachusets any part of either of those Rivers
which he himself had no Title to. — And, upon looking
into the new Charter to the Province of the Massachusets,
where the Lands which made the Province of Maine are’
granted to them, it will appear that the same Land is again
granted, in the same Terms, as a Portion of main Land
between the said Rivers. — The Massachusets never pos-
sess’d, or claimed, the River itself, or any part of it,
neither under their old or new Charter; nor, in their De-
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"~ mand filed before the Commissioners, did they demand

half or any part of the River: So that it’s humbly hoped
this part of the Commissioners Judgment, which in conse-
quence adjudges half of the River to the Massachusets
without any Demand by, or any Title in, the Massachusets
will be revers’d.”

VI. Excerpt from Massachusetts’ appeal to the Privy Coun-
cil, submitted March 5, 1739, N.H. State Papers, vol. XI1X, 601
at 622-623 and 627-628:

*‘And that those material Words of ‘any and ‘every Part
thereof,’ inserted in the former Charter, are omitted in the
present; and therefore this Northern Line must, agreeable
to the present Charter, begin three Miles North from the
Middle of the Channel of Merrimack River, where it runs
into the Atlantick Ocean, and from thence should runona
strait Line West up into the main Land towards the South
Sea; or that otherwise it will not hold the same Breadth,
but will vary with every Turn of the River; and that when
the River ceases to run a direct West Course, it cannot be a
Northern Boundary.

»’This Objection proceeds on a Supposition, that this
Case is to rest on the present Charter, without any Regard
had to the former, and the judicial Determination made
upon it: For admit them into the Consideration, (as the
Massachusetts humbly insist they must) the Whole of this
Objection is immediately overturned.”

% ¥ ok 3k

“‘New Hampshire insist, That the Commissioners have
done wrong in directing the Northern Line to run thro’ the
Mouth of Piscataqua, and so up the Middle of the River;
insisting Gorges’s Patent doth not pass any Right to the
River, and that the Whole of that River, and the Jurisdic-
tion thereof, hath ever been in the Possession of New
Hampshire, and never claimed by the Massachusetts.
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“By the express Words of Gorges’s Grant, the Line
must run thro’ the Mouth of Piscataqua, and up the Middle
of the River, it being impossible to run the Line agreeable
to the Description of that Grant, without.

“And (notwithstanding what New Hampshire have
surprisingly insisted on to the contrary) Possession and
Enjoyment have been-agreeable hereto, it being a known
Truth, that from Time immemorial the Province of Maine
have and now do possess and receive Taxes constantly
from all the Islands lying in that River, on that Side to-
wards the Province of Maine; and the Massachusetts aver
in the most solemn manner, That New Hampshire have
never in any one Instance exercised the Jurisdiction of the
whole River, and that the Province of Maine have con-
stantly possessed and enjoyed the Islands all along their
Side of the River — the Fact being, That ali the Islands in
the said River have been always considered and taxed as
belonging to that Government they lay nearest to.”

* ok ok Xk

VII. The Recommendations of the Appeal Committee of the
Privy Council to the King. N.H. State Papers, vol. XIX, 600:

“THE CASE

OF HIS MAJESTY’S PROVINCE OF

NEW HAMPSHIRE. :
upon two APPEALS

“Relating to the Boundaries between that Province and
the Province of the Massachusets Bay.

““To be heard before the Right Honourable the Lords of
the Committee of his Majesty’s Most Honourable Privy-
Council for hearing APPEALS from the Plantations, at
the Council-Chamber at Whitehall.

“Wednesday S5th March 1739. at 6, in the Evening &
again on 10th March —

- 27
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““Ordd and adjudged —

“That the Northern Boundarys of the Province of the
Massachusets Bay are and be a Similar Curve Line pursu-
ing the Course of Merrimack River at three Miles Distance
on the North side thereof beginning at the Atlantick Ocean
and ending at a Point due North of a Place in the Plan
returned by the CommissTs called Pantucket Falls and a
Strait Line drawn from thence due West cross the said
River till it meets with His Majestys other Governmts And
itis further Ordered that the rest of the CommissTs Report
or Determination be Affirmed—’

* ¥ ¥ %
Note: The above recommendation was approved by Order

in Council dated April 9, 1740, reported in' 2 Laws of N.H.,
App. 793-794; see Report at p. 30.

VIII: NEW HAMPSHIRE REVISED STATUTES ANNO-
TATED: 1:14-15

Seaward Limits of Jurisdiction [New]

1:14 Extent. Subject to such lateral marine boundaries
as have been, are herein or shall hereafter be legally estab-
lished between this state and the state of Maine and the
commonwealth of Massachusetts, the territorial limits
and jurisdiction of this state shall extend to and over, and
be excercisable with respect to, waters offshore the coast
of this state as follows:

I. Marginal Sea. The marginal sea to its outermost limits
as said limits may from time to time be defined or recog-
nized by the United States of America by international
treaty or otherwise. The coastal baseline of this state from
which the breadth of the marginal sea is measured shall be
drawn in conformity with the treaties to which the United
States is a party. Subject to future change as hereinabove
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setforth, the marginal sea is three nautical miles in
breadth.

II. The High Sea. Beyond the marginal sea, to the outer
limits of the territorial sea of the United States of America
and to whatever limits may be recognized by the usages
and customs of international law or any treaty or other-
wise according to law. This state claims title for a distance
of two hundred nautical miles from the coastal baseline of
the state, or to the base of the continental shelf, whichever
distance is the greater.

IIT. Submerged Land. All submerged land, including the
subsurface thereof, lying under the aforementioned

waters.
Source. 1973, 580:1, eff. July §5, 1973.

1:15 Lateral Boundaries. Until otherwise established
by law, interstate compact or judgment of the supreme
court of the United States, the lateral marine boundaries
of this state shall be and are hereby fixed as follows:

I. Adjoining the State of Maine: Beginning at the mid-
point of the mouth of the Piscataqua River; thence south-
easterly in a straight line to the midpoint of the mouth of
Gosport Harbor of the Isles of Shoals; thence following
the center of said harbor easterly and southeasterly and
crossing the middle of the breadwater between Cedar
Island and Star Island on a course perpendicular thereto,
and extending on the lastmentioned course to the line of
mean low water; thence 1020 East (true) to the outward
limits of state jurisdiction as defined in RSA 1:14, As to
that section of the lateral marine boundary lying between
the mouth of the Piscataqua River and the mouth of Gos-
port Harbor in the Isles of Shoals, the so-called line of
“lights on range‘‘, namely, a straight line projection
south-easterly to the Isles of Shoals of a straight line

connecting Fort Point Light and Whaleback Light shall be

prima facie the lateral marine boundary for the guidance of
fishermen in the waters lying between Whaleback Light
and the Isles of Shoals.

II. Adjoining the Commonwealth of Massachu-
setts: As defined in chapter 115, 1901; and thence one
hundred and seven degrees East (true) to the outward
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limits of state Jurisdiction, as defined in RSA 1:14.

III. The fixation of lateral marine boundaries herein is
without prejudice to the rights of this state to other marine
territory shown to belong to it. By the fixation of the
foregoing lateral marine boundaries, this state intends to
assert title to its just and proportional share of the natural
resources in the Atlantic Ocean| ying offshore its coastline
and within the limits defined in RSA 1:14.

8Source. 1973, 580:1, eff. July 5, 1973.

IX:THE STATE OF NEW HAMPSHIRE
HOUSE CONCURRENT RESOLUTION

Resolved by the House of Representatives; the Senate con-
curring;

That, the General Court, being the duly elected representa-
tives of the sovereign people of the state of New Hampshire, in
light of chapters 58, 564 and 580 of the laws of 1973, hereby
declares that it regards that section of the lateral marine bound-
ary between the states of New Hampshire and Maine lying
between the mouth of the Piscataqua River and the mouth of
Gosport Harbor in the Isles of Shoals to be the line of *“lights on
range”’, so-called, as defined in RSA 1;15, I; and

That, the general court is of the opinion that no agreement,
undertaking or stipulation by any officer, representative, at-
torney or agent of the state of New Hampshire, which would
have the effect of establishing as said section of the lateral
marine boundary any line other than said line of “lights on
range” shall bind the state of New Hampshire, unless such
agreement, undertaking or stipulation is entered into in accord
with RSA 1:15; and

That, the general court hereby urges the attorney general and
special counsel actively to claim and defend in any litigation
currently pending in The United States Supreme Court said line
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of “‘lights on range’’ or a line claimed to be the true and legal
boundary line by the amicus curiae pursuant to the order of the
special master in said litigation issued on December 16, 1974.

(adopted March 7, 1975)
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REPORT OF THE ATTORNEY GENERAL
TO THE GENERAL COURT

MAINE INCOME TAX
SCHEME FOR NONRESIDENTS

STEPHEN E. MERRILL
—— ATTORNEY GENERAL
208 STATE HOUSE ANNEX
CONCORD, NEW HAMPSHIRE 03301
603-271-3655
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Report of the Attorney General
to the General Court

Maine Income Tax
Scheme for Nonresidents

In accordance with a request by the General Court that the
Attorney General investigate the constitutionality of recent
income tax legislation enacted in the State of Maine affecting
New Hampshire residents and report his findings to the General
Court, the Attorney General hereby submits his report and
recommendations to the General Court for its consideration.

BACKGROUND

On April 25, 1986, Governor Brennan of the State of Maine
approved P.L. 1986, Chapter 783, amending the Maine Personal
Income Tax statutes. See 36 M.R.S.A. §§5111 et seq. Prior to
approval of chapter 783, Maine imposed a graduated income tax
upon that part of a nonresident's federal adjusted gross income
derived from sources within Maine. 36 M.R.S.A. §5140
(repealed). Generally speaking, Maine permitted nonresidents
-to take a percentage of the deductions and personal exemptions
available to resident taxpayers based upon the percentage of
total income derived from Maine sources. For example, if 75%
of a nonresident's income was derived from Maine sources, then
the nonresident would be able to take 75% of the deductions and
exemptions that he would receive if he were a Maine resident.
36 M.R.S.A. §§5144-A, 5145 (repealed).

As anticipated by this office, the practice 6f prorating

deductions and exemptions was upheld by the courts against






they have the same total income." Id. at 225 (emphasis

added). The Court anticipated the situation presented by
chapter 783 by noting that under Maine's former tax, "every New
Hampshire resident whose income is partly earned in Maine and
partly in New Hampshire will incur a lower effective tax rate
on his total income than the similarly situated Maine

resident.“8 Id. (emphasis added and deleted). Accord Davis

v. Franchise Tax Board, 71 Cal.App.3d 998, 139 Cal. Rptr. 797

(Cal.npp. 1977), appeal dismissed 434 U.S. 1055 (California

chooses to ignore out-of-state income in determining a
nonresident's tax bracket. Thus, nonresidents receive the
benefit of a tax benefit which is not proportional to total
ability to pay. Court states that California's choice is not
constitutionally compelled).

Most of the unfairness perceived by New Hampshire residents
in Maine's new tax scheme stems from the fact that many New
Hampshire residents who work in Maine (for example, at the
Portsmouth Naval Shipyard) receive very few benefits from Maine
in return for their tax dollars. One of the conceptual

predicates for state tax jurisdiction is the provision of

8 1Indeed, it is quite possible that this comment by the

Maine Supreme Judicial Court was the inspiration for the
enactment of the amendments to the Maine income tax. Likewise,
it is plain that these amendments to the Maine income tax are
directed principally, if not exclusively, at New Hampshire
citizens. Following closely the unsuccessful challenge in the
Barney case, if there is a motive for this change in the Maine
tax law other than retaliation, it is not readily apparent. At
least some voices in Maine appear to agree with the conclusion
that the amendments were blatantly retaliatory. See Maine

—

Sunday Telegraph Editorial, dated May 11, 1986, attached hereto.
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Map of New Hampshire Coastal Program

Published by the
New Hampshire Office of State Planning

1990
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ODIAIE LAW LIbHARY APPORTIONMENT--ELECTION 494

AUGUSTA, MAINE ~-MAINE—1993

(House)

MAINE HOUSE OF REPRESENTA ..o
DISTRICT 1

AS ESTABLISHED PURSUANT TO THE FINAL ORDER
OF THE SUPREME JubpicIAL COURT, JuUNE 29, 1993

DISTRICT CONSISTS OF: In York County, that portion of the municipality of
ery north and east of a line described as follows: Beginning at the
cataqua River at the point where the river is crossed by the United States
Eway 1 Bypass; then northeast on U.S. Highway 1 Bypass to the point where
ntersects with Chickering Creek; then northwest along Chickering Creek to
point where Chickering Creek intersects with Manson Road; then northwest
anson Road to Dana Avenue; then southwest on Dana Avenue to State Highway

then northwest on State Highway 236 to Fernald Road; and then north on
ald Road to the Kittery-Eliot boundary.

PREPARED BY SECRETARY OF STATE BiLL DzaMonp - 8/93
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County Block Map, York County, Maine

Published by the
Bureau of the Census, United States Department of Commerce

1990
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Map of Portsmouth-Dover-Rochester

Published by the
Bureau of the Census, United States Department of Commerce

1980
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of 0il & Hazardous Materials Control

QU<

nn of Licensing & Enforcement
House Station #17 G?‘
&, Maipz 54333 -
oan=: 207/289-2651
; APPLICATION FOR LICERNSE
ﬂ FOR OIL TERMINAL FACILITY
' UNDER THE

OIL DISCHARGE PREVENTION & POLLUTIOX CONTROL ACY

(38 M.R.S.A., SECTION 541 et.seg.) _

" TYDEZ OR PRINT IN INK: Lo
£ Facility: Portsmouth Naval Shipyard Telephone No.: 439-1000
ess (Business Cffice): Portsmouth, NH 03801
'ess (Facility Location): Kittery, ME 03904 Telephona Yo.:z _439-1000

* Faciiity: Department of the Navy, Portsmouth Naval Shipyaedephone ¥o.- 439-1000

-
Lu

Ouner: Portsmouth, NH 03801

ress of

CAPT. J. F. YURSO

on Pesponsible for Facility:

Business Phone;f}t- 2700

a

f\.

itior: . Shipyard Commander Erergency Phone: EXt. 2700

One (x) I am applying for an initial license for an 01l Terminal Facility.

j ( ) I a2 applying for a remewal license for an 0il Terminal Facility. The

| current licenss, Number: , will expire on:

: This 1is" to certify that the statements gilvea on this licesse

i . -

| application form are accurate and to the best of my knowledge. By
signing this application, the applicant certifies that he has (1)
published the public notice one in 2 rnewspaper in the area vhere the .
facility is located and (2) sent a copy of the public notice fomm to .
the chief municipal officer and to the chairmar of the municipal

i vlanuing board. ~

i c ‘2 ,<Lc411/ /{/1

"~T£:__ o e A s A , M L_/{[ /) f A pm

- (/ Signatura Applhcant

R. E. BELYEA

Printed YName & Title
Head, Material Division
By direction







s Juaga

-0f of Facility: Department of the Navy, Portsmouth Telophone Mo.: 439-1000
“RNaval Shipyard —

ress of Operator: _ Seavey Tsland, Kittery,-ME

son Responsible for Facility: Capt. J. F. Yurso Business Phone:Ext. 2700

icion: Shipyard Commander o Emcrgency Phome:_Same

ny Superintendent: Head, Material Division, Code 560

ﬁness Telephone:  207-439-1000 Ext. 2353/1871 Emergency Phone:__ Same

istant Superintendent:  Storage, Branch, Code 580 o

iness Telephone: 207-439-1000 Ext. 1898 Emergency Phone: Same

: . —_—

pu a member of a harbor cooperative? X Yes No If yes, please

e cooperative: Portsmouth Harbor Qi1 Spill Committee

i

pollution control equipment is now available? Please list:
' ¥ oy

i( 011 "containment booms, 6ii'skimming barges and other devices, utility boats,

Ship's waste oil barge, absorbents, dispersent, communications equipment,

generators, and pumps.

fire prevention cquipment is now available? Please list:

The Shipyard maintains a fully equipped and manned Fire ept. on site.

I r

e

| is this equipmen: located? (Explaim in detail.)

The Fire Dept. is located on Sicard St., Bldg. 29. Also there is Auxiliary

~ fire fighting equipment stategically located throughout the yard.

B Spill equipment, Berth 2. -

ithe numbor of storage tanks and the capacity (in barrels) of each:
i . N

See enclosed SPCC Pfén.

B
|
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PN

protected by dikes? __ X Tes o

of dikes: (concrete, eaxth, etc.) I"nnrrpfs;, earth___(see SPCC Plan)

i)'pes of products will be transferred at this facility?

'-iesel_EuelLJkL_lijﬂuﬂ_£ﬁ1+_Lube_Oil,_ﬁas_~~_

y variances belng requested as part of this application? If yes, please explaic in
! why a varilance 1s needed and what alternatlve measures have been takea that will
the granting of such a variance.

t

rs

ég enclosed letter dated 4 Feb 1982 concerning booming waiver.

e enclosed letter dated 29 Dec 1970 concerning fees.

i
t
|
|
|

! & detalled 61l discharge contingency plar which includes <ontainmenrt and clean—up
cund and surfacce water spills. Refer to Regulation No. 607 (A-K) for guidance.

See enclosed contingency plan. .t

The Board may grant approval of an oil terminal licease application
- onlv vhen it finds the facility weets the requirements set forth in 38
. M.R.S.A., Section 541 et.seq. and Department of - Eavironmental
: Protection Regulations No. 601 through 620. The applicant should
. beceme familiar with the appropriate rules and laus before submitting
an application for facility approval. Copies of the Rules and laus
are ovailable from the Department of Envirommental Protection :

r to Bearé actiom, ~the Department will inspect the facility for
cmpilance with all licensing requirements. Please indicate dates and
s which would be coavenient for such an inspection and a staff
er will cohtact the facility operator to arrange a specific tire,
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NOTE: Use this form or one coutaining identical information

APPLICANT SHALL SEND THIS NOTICE
(To municipal officials and newspapers)

Please take notice that Portsmouth Naval Shipyard <
: (Name of Applicant) .

Seavey Island, Kittery, ME

(Address of Applicant)

i1s filing an application for an oil terminal license with the Maine Department
of Environmental Protection pursuant to the provisions of 38 M.R.S.A. Section
541 et.seq., to operate an oil terminal facility

in the Lown of Kittery, ME
The application will be filed for public inspection at the Department's Office

)' A=,
in Augusta and at the munjcipal offices on mgha?; N , 19 7 .
(Date)

Further information relative to the application may be obtained in the office
of the Department of Environmental Protection at Augusta, Maine from 8:00 A.M.
te 5:00 P.M., Monday through Friday or by calling the Department at 289-2651.

Any interested person may submit comments or request, in writing, a public
hearing to cousider the proposal. The request must indicate the interest of
the party filing the request and the reasons why such a hearing is warranted.
All comments and roquests nmust be subaitted within 14 days of the receipt and
publication of this notice and should be zddressed to:

-

. Department of Environmental Protection
Bureau of 01l and Hazardous Materials Control
State House Station #17
Augusta, Maine 04333

sk

Attn: Division of Licensing and Enforcement






I/UK/M_J O & =g

DEPARTMENT OF THE NAVY
PORTSMOUTH NAVAL SHIPYARD
PORTSMOUTH, N.H. 03801 IN REPLY REFER TO
440.2:KWP:vac
11350
Ser 440/137

28 FEB 1984

David E. Boulter, Director

Division of Licensing and Enforcement

Bureau of 0il and Hazardous Materials Control
State House Station L7

Augusta, ME 04333

Dear Mr. Boulter,

As required per Chapter 856 of the Department of Envirommental Protection
Hazardous Waste Management rules, the Portsmouth Naval Shipyard is submitting
its Application for License for Hazardous Waste Facility. Enclosed please
find a copy of the Public Notice published and broadcasted per Section 10 of
the regulations. The requisite $2,500 processing fee was previously sent on
24 February 1984 to the Maine Hazardous Waste Fund (Navy Check No. 70183051).

A copy of this application has been forwarded to the Town of Kittery, as
required.

If there are any questions concerning this application please refer them
to Kenneth Plaisted, telephone number

DJ//J. BRISELDEN
Cdptain, CEC, USHN

Public Works Officer

By direction of the Commander

Encl:
(1) Public Notice

Copy to:
NORTHNAVFACENGCOM (114)






PUBLIC NOTICE

The Portsmouth Naval Shipyard, located in Kittery Maine, is the owner
and operator of a hazardous waste storage facility at that location. In
accordance with Maine regulations, the Shipyard filed an application with
the State Depértment of Environmental Protection for a final license to
operate this facility on 28 Feb 1984. All wastes handled are stored in
steel containers prior to transportation to licensed off-site treatment or
disposal facilities. The hazardous wastes stored include ignitable wastes,
corrosive wastes, EP-toxic wastes and solvents. The Department of Environ-—
mental Protection invités public comment and will consider any comments
filed within 45 days of 28 Feb 1984. A public hearing on the application
may be requested by any person, group of persons, or agency, provided that
the request is filed in writing with the interest of the party filing and
reasons that warrant a hearing explained. The hearing request must be
filed within 45 days of 28 Feb 1984. Comments and hearing requests may be
filed with, and further information obtained from, the following address:

Department of Environmental Protection
Bureau of 0il and Hazardous Materials Control
Division of Licensing and Enforcement

State House Station #17

Augusta, Maine 04333
Telephone (207) 289-2651

A copy of the application was filed with the Kittery Town Clerk's Office

and is available for review weekdays between 8:00 AM and 4:00 PM.

7






FORO THO( 1o
DEPARTMENT OF THE NAVY
PORTSMOUTH NAVAL SHIPYARD
PORTSMOUTH., N.H. 03804-500% o

gy
3

IN REPLY REFER YO:

tae

Secons prareng YR 121608y

t e il G oo :j;}Ser 121/249
r
i
)

55671392
State of Maine

Department of Environmental Protection /R Tan 93
Attn: Stacy Ladner

State House Station #17

Augusta, ME 0404302203

Centlemen:

:Enclosed is a copy of Portsmouth Naval Shipyard/s revised SPCC
Plan. This plan is forwarded to you and Region
Environmental Protection Agency with the following information as
required by 40 CFR 112.4.

(1) Name of the facility: Portsmouth Naval Shipyard

! (2) Name(s) of the owner or operator of the facility:
RADM(S) T.A. Felton, Commander, Portsmguth Naval Shipyard

(3) Location of the facility: Seavey Island, Kittery, Maine

(4) Date of initial facility operation: 12 June 1800

! (5) Maximum storage or handling capacity of the facility and
normal daily thoroughput: Maximum primary storage capacity is
14,720,112 gallons. There is no daily throughput for this
facility.

Storage capacity is as follows:

’ Barge Mounted Boiler 60,000 gal
; Building 72, Power Plant 120,000 gal
: Building 76, 0il Storage Tank 6,000 gal
: Building 76, 0il Quench Tank 1,500 gal
3 Building 146, 0il Storage Tank 275 gal
i Building 151, Kerosene Tanks 84,000 gal
Building 154, Diesel & Gasoline Tanks 20,000 gal
Building 161, 0il Storage Tank 500 gal
Building 240, 0il Storage Tank 255 gal
T Building 320, 0il Storage Tank 250 gal
; 0il Flushing Barges 3,275 gal
; Tank Farm, T-1, T-2, T-3, T-6 14,383,807 gal
2 Transportable 0ily Waste Tanks 21,250 gal
; Wheelers 19,000 gal -
| TOTAL: 14,720,112 gal

- This capacity does not include 195 storage tanks for home
‘heating o0il (280 gallon capacity each) at a remote site, does

CONTINUOUS IMPROVEMENT THROUGH TEAM






auJa

ary containment tanks. -

(6) Description of the facilityL,inqludin‘,mgps, flow dia-~
grams, and topographical maps: Portsmouth- Na al Shipyard is a
Department of the Navy facility for the overhaul, maintenance and
repair of [J.S. Navy vessels. The facility is located on Seavey
Island in Kittery, Maine: petroleum products are stored at a '
number. of 'locations throughout the facility. Primary petroleum
product storage facilities are listed above. A Kittery Quadran-
gle, Maine-New Hampshire 7.5 minute series topographic map and a
Portsmouth Naval Shipyard map are enclosed with this letter.

(7) A complete copy of the SPCC Plan with any amendments:
Copy enclosed.

(8) The cause(s) of such spill, including a failure analysis
of system or subsystem in which the failure occurred: See the
attached spill summarvy.

(8) The corrective measures and/or countermeasures taken,
including an adequate description of equipment repairs and/or

- replacements: See the attached spill summary.

(10) Additional preventive maintenance measures taken or
. contemplated to minimize the possibility of recurrence: See the
. attached spill summary.

A copy of this letter is being forwarded to Region One of the
 Environmental Protection Agency. If you have any questions
‘please contact Charles Vaughan, Code 121.6 at 207-438-1458 or
' Kerry Vickers, Code 122.6 at 207-438-5138.

KENNETH W. PLAISTED
Head, Env Regulatory and Ops Division
By direction of the Commander

Encl:

Portsmouth Naval Shipyard SPccC Plan

Kittery Quadrangle, Maine-New Hampshire, 7.5 min topographic map
Portsmouth Naval shipyard map

Portsmouth Naval Shipyard 1992 spill Summmary

.

Blind copy to:

120 (w/o encl)

121 (w/o encl)

121.01 (w/o encl)

121.6 (w/o encl) 5
122.6 (w/o encl)
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STATE OF MAINE

~ 4

< 2
Department of Environmental Protection L 5

% §

Effective Date: ° June 30, 1987

Expiration Date: June 30, 1992

LICENSEE NO: 0-19-95-A-N

i
|
|
l

LICENSEE: Portsmouth Naval Shipyard

Address: Kittery, York County

Maine

is hereby granted a Hazardous Waste Treatment License from the State

i of Maine, Department of Environmental Protection, pursuant to the

i Provisions of Title 38, Maine Revised Statutes, Section 1301 et seq.,
for a Hazardous Waste Beneficial Reuse On Site Facility subject to the

attached conditions and all appropriate standards, rules, and
| regulations,

%GIVEN UNDER OUR HAND AND SEAL THIS 30TH DAY OF JUNE, 1987.

BY: (xmg C“-\C W’\h’\/b«.

Deéan~C. Marriott, Commissioner
Department of Environmental Protection







WiR0AN g
STATE OF MAINE ST
Department of Environmental Protection .

\)
5‘\

401173108

Effective Date: September 4, 1987

Expiration Date: September 4, 1992

LICENSEE NO: 0-5-95~B-N

LICENSEE: Portsmouth Naval Shipyard

Address: Kittery

York County, Maige

is hereby granted 2 Hazardous Waste Treatment License from the State
of Maine, Department of Envirommental Protection, pursuant to the
Provisions of Title 38, Maine Revised Statutes, Section 1301 et seq.,
for a Hazardous Waste Treatment Facility subject to the attached
conditions and all appropriate standards, rules, and regulations.

>IVEN UNDER OUR HAND AND SEAL THIS 4th DAY OF SEPTEMBER, 1987.

By: MC W\\CUL/LE;:—,

Dean C. Marriott, Cormissioner
Department of Envirommental Protection







S -~ PUBLIC UTILITIES COMMISSION

Petition of New Hempshire Gas and Electriec
Company to furnish service to the Navy Yard
at Kittery, Maine.

U #1586

SOUTHARD, Chailrman; CHASE ang BLAISDELL, Commissioners,

APPEARANCE: William A. Hill, 60 State St., Boston, Mass.,
: For the Petitioner,

New Hampshire Gas and Electric Compeny filesg petition with
this Commission, representing that it is g utility organized
under the laws of thg State of New Hampeh}re, with a generating
station situated on jthe Piscataqua River fv Portsmouth, New
Hampshire.

The Company has been requested by the Navy Department to
enter into a contract for the supplying of auxiliary power for
use at the Navy Yard, situgted within the territorial 1imits
of the Town of Kittery, Maine,

Under the provisions of Section 3 of Chapter 68 of the Re-
vised Statutes, it ig provided that no corporation shall have
authority, without the consent of thisg Commission, to furnieh
service in any town in which another corporation isg furnishing
or is authorized to furnigh a similar service.

Kittery Electric Light Company, by vote of its Directors,
has stated that it hag no objection to the Proposed service of
power to the Navy Yard by New Heampshire Gas and Electric Company,

and consents to the purposes of the petition as filed.






#2, U_#1586

It is, therefore,
ORDERED, ADJUDGED and DECREED

That New Hampshire Gas and Electric Company has the consent
of Maine Public Utilities Commission to enter into a contract
for a supply of amxilliary electric power for use at the Navy
Yard situated within the territorial limite of the Town of Kittery,
Maine,

Given under the hand and seal of the Public Utilities Commis-

sion, at Mgusta, this Tth day of August, A.D. 1939.

Mmc UTILITIES

)

)
/JW g COMMISSION

)

)

OF MAINE

LA A
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STATE OF MAINE
PUBLIC UTILITIES COMMISSION
Public Service Company of New Hampshire
Re: Application for Approval of Revised
Contract Covering Electric Service Provided
to Portsmouth Naval Shipyard in Kittery
C. #442
Febxruary 16, 1977

GELDER, Chairman; ERADFORD and SMITH, Commissioners

On December 15, 1976 Public Service Company of New Hampshire (the
Company) filed with the Maine Public Utilities Commission Modification
No. P-00009 to Contract No. N62472-71-C-9035 for electric service provided
to the Portsmouth Naval shipyard in Kittery, Maine (the Shipyard). Thi?
Commission has jurisdictioq_to.;pprove the contract as modified, pursuant
to 35 M.R.S.A., Section 103.

The modification revises the contract between the Company and the
Shipyard as originally filed with this Commission on July 9, 1969, and as
modified since that time.

The present modification terminates the 5.47% surcharge provision
effective in July 1974 (Modification No. P-00008) and incorporates into
the contract the increased demand and energy charges of Rate TR as part
of the Company's Tariff M.P.U.C. No. 11 (authorized by this Comﬁission in
F.C. #2114) which became effective March 2, 1976. The modification also

provides for an increq;e in the demand charge for Pre-arranged or Emergency
B .

Electricity. Furthepi Modification No. P-00009 provides that all energy
e

billed under this contract shall be subject t01§£¢ fuel adjustment rate as
provided in the Corpany's Maine Tariff M.P.U.C. No.-ll, page 13, Original
which became effective March 2, 1976 (F.C. #2114).
Modification No. P-00009 was approved by the U.S. Navy on July 22,
1976 and returned to the Company on July 28, 1976. g

The Commission finds that the modification does reflect the rate

Tevel which hamamae a€fartitre Mawemh 9 1Q772
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Therefore, it is,
ORDERED
That Modification No. P-00009 to Contract No. N62472-71-C-9035 for
electric service provided to the Portsmouth Naval Shipyard in Kittery,
Maine by Public Service Company of New Hampshire is approved.
Given under the hand and seal of the Public Utilities Commission at

Dugusta, Maine, this 16th day of February, A.D., 1977.

A,
2 ' /
7{/1’?&5 c’K V‘—f(';Z

PUBLIC UTILITIES

COMMISSION

OF MAINE
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7 American State Papers, Commerce and Navigation, vol. 1, pp.621-622 (1832)

1806.] PORT OF ENTRY AT NEW CASTLE, DELAWARE. 623

count of the amount in valfue of such exports from* Greak Britain to' the United’ States of America a8 have
dnbaecm :ulir%:t‘lq,iﬁ‘?: mfxf” cent. duty, tfnul?er lh'cﬁ 42d of His Mujesty, cap. 43, and Yo the three per cent. duty
under the 43’3} g‘;ﬁb Majesty, cap. 70, in the years 18(}31'4‘1803,‘ @4'1804, with the dniwatgf\ ‘t.h_dy_d? paid.

ns

. . {r Ti Tsea, .

st 4T

Am’t 12wt e - : o
Valoe of | of ‘| Total} Valueof § : of A:‘Z:tf Total | Valupof | of [AW't of 3} Total.
Goods. l1p.etiduties| Goods |Ip.ct P! ﬂutyn 1 & 0

uties. Goods. |1 p. et.! p:;ucent.‘ daties. ;
o duty. duty. 4 . uty. 1y

Pounds. : Pounds.

Pounds

NewEngiaud, -| 275,800] 2,759] 2,758] 577,600 5,776 11,630 590,800 6,908] 17,226 23,634

93,5720 897,700 8977 26892] 35,869
12,956 542,600{ 5,436 16,278 21,704
8,801) 432,300 4,323| 13,968 | 17,99
7,083 327,300 | 3,273} 9,819] 13,092

New York, -] .528,100| 5,281} 5,281} 999,700 9,997‘
Pennsylvania, -| 322,100| 3,221 3,2211 669,800 6,698
Maryland, +| $67,000{ 2,670; 2,670} 354,900| 3,549
Virginia, - -] 268,900 3,689 2,689 347,400 3,474
N. Carolinz, - 19,4001 194) 194} 31,900] 319 798{ 17,100 171 513 684
6,581 225,500 2,255 6,333| 8,580
2,183  88,600| 886 9,617 3,.';03

S. Carolima, -| 267,800{ 2,678; 2,678 273,700{ 2,737}*

Georgia, - - 77,5000 7750 775 95,800} | 958

2,026,600 | 20,266{20,266] 3,350,800 33,508l 89,996[ 73,504 3,121,900 31,219] 93,146 124,365

$th CongrEss.] No. 104, (18t Session.

PORT OF ENTRY AT NEW CASTLE, DELAWARE,
COMNUNICATED TO THX HOUSE OF REPRESENTATIVES, FEB. 10, 1806,

Mr. Crownixsuisep, from the Committee of Commerce and Manufactures, to whom was referred the resolution of
the flonse of the 27th December, directing them ** to inquire into the propriety of erecting the port of New Cas-
tle, in the district of Delaware, into a port of entry,” made the followng report:

New Castle is a small but flourishing town, on the river Delaware, about forty miles below Philadelphia, and

- six miles from Wilmington, in the State of Delaware, to-which it is annexed as a port of delivery. Several piers
have been erected before the port, at the e?ense of the United States, for the protection of vessels pavigating the
river Delawsre in the winter season, and the committee understand, with great satisfaction, that they have often

afforded sheiier to many vessels which would ofherwise have been exposed to shipwreck, particularly at times when
the ice has been running with swiftness in the river. . '

Th% cmnmt:r«’:(el of New Castle, however, is very inconsiderable; it appears to possess few, if any, vessels, engaged
in the foreign trade. . ., . .. . :

As the égommittee were desirous of obtaining all the informaticn in their power, they applied to the Secretary of
the Treasury, and av extract from his letter, of the 23d of January, addressed to the committee, is herewith submit-
ted; “‘The great extent of coast of the United States renders it impracticable tomake every harbora port of entry.
Either a cermin portion of trade, or a very great distance from the nearest estublished port, has heretofore been
considered 2 neceysary requisite. Unless some other substantial reason can be adduced, it would seem that New
Castle is not sufficiently remote from Wilmington to render it proper to erect it into & new district. It may be
added that, if it should be thought proper to have another port of entry on the Delaware, Lewistown, or port Penn,
would have the preference, not on account ofthe trade either of them possesses, but of the wrecks which take place,
in their vicinity, almost every winter.” From a document, furnished by the Secretary of the Treasury, it appears
that the return of tonnzage, for Wilmington district, for the last year, was 163833 tons, registered tonnage, engaged
in foreign voyages, and 5,7063} enrolled and licensed tounage, employed, gnemlly, in the coasting trade. 'fhe
Secretary adds that * there are no documents in the 'tre.‘asur;' distinguishing the tonnage, respectively, belonging to
the several ports or places of landing which form a district.” )

Considerinﬁ there is little or no foreign trade carried on st New Castle, and that it is at an inconsiderable dis-
tance from Wilmington, to which it belongs as a !ﬁort of delivery, and where vessels may enter and clear without

difficulty, or any delay esceeding a few hours, the committee report their opinion that it is inexpedient to make
New Castle into a port of entry. :

" Treasury DerarTent, January 234, 1805.
I had the honor to receive your letter of the 20th instant, and enclose the returng of tonnage for the districts
of New London, Newport, Wilmington, Delaware, and Brunswick, Georgia, to which the ports or landing places
of Stoningtoo, Pawcatuck, New Castle, and Darien, respectively belong. There are no documents in the treasury
distinguishing the tonbage, respechvelpbelongmg to the several ports or places of landing which form a district.
The great exent of coast of the United States renders 5t impracticable to make every harbor aogort of entry.
Rither & certain portion of trade, or a very great distancs from the nearest establish -port, heretotore been con-
gidered a necessary requisite. ﬁnlgss some other substantial: reason can be adduced, 1t wonld seem that New Castle
is not sufficiently remate from Wilmington, and that ‘tha whole tonnage belonging to the district of Brunswick,
which includes Darien, is too inconsiderable to render i proper to erect either of those places into a new district.
It may be adggd that, 1!}' it shonld be thought proper to have another port of entry on the Delaware, Lewistown or







622 COMMERCE AND NAVIGATION. (1806.

Port Pena should have the preference, not on account of the trade either of ‘them possesses, but of the wrecks which
Jtake place in their vicinity almost every winter. oo )

Pawcatuck lies at a considerable distance from Newport, and the bay mus spmetimes, render the communica-
tion difficult. Stonington is said to have some foreign trade, but I cannot say hipw extensive. Should it be thought
proper to erect those two ports intg a new district, Stonington would, of course, be the port of entr{‘, and Pawca.
tack a port of delivery; but, as, by the constitution, no vessels, bound to or from one Siate, can be obliged to enter,
clear, o1 an duties in another, an option must be left with the owners and misters of vessels, bound to or from
Pawcatuck, to continue to enter, clear, or pay duties, at Newport. The only instance, where ports of different
States have been thus connected into one dustrict, is that of the annexation of Knue? and Berwick, in Maine, .to
the dis%lrictsoll' Portsmouth, in New Hampshire, for which [ beg leave to refer to the 3d section of the act of Febru-
ary 25th, 1801. b )

Jf such a new district shall be erected, I think that it should include the town of Westerly, in the State of
Rhode Island, and all that part of the district of New London which extends from the eastern boundary of the
State of Conunecticut to Mystic river, including, also, all the waters of said river.

I have the honor to be, respectfully, sir, your obedient servant,
: ALBERT GALLATIN.

Hon. Jacos CrowNINSHIELD,
Chairman of the Commiltlee of Commerce and Manufactures.

S . Treasury DeparTMENT, Register’s Qffice, 318t January, 1806,
1R
1 have the honor of transmitting the enclosed return of the tonnage of the districts of New London Newport,
Wilmington, Delaware, Brunswick, Georgia. 1 Eresume Darien must be attached to the district of Iiru‘nswick,
Georgia, because there is not any tonnage returned from the district of Suubury, naor has there been any since the
last quarter of 1800. By an eyamination of Mr. Bradle{’s map, with a recurrence to the act, (Herly’s Digest,
177) designating those two districts, Darien, geographically, would appear to be within the limits of the district of
Sunbury. . . .
[ have the hoaor to be, sir, with the greatest respect, your most obedient and most humble servant,

‘ JOSEPH NOURSE.

Honorable ALRERT GALLATIN.

.
*

Returns of Tonnage for the following Districts, to the 30th September, 1805,

P Tamporary | P Temporary | Licensed | Aggregate
DISTRICTS. Registered | Registered Enrolled Enrolled | Tonnageun- | Tonnage.

Tonnsge. Tonnage. Tonnage. Tonnage. |der 20 tons.
Tons. 96tha, | Tons. 96ths. | Tons. 95ths. | Tons, 95ths. | Tons. 95ths. [ Tons. 35ths;
New London, - - - 4,654.43 658,29 6,123,456 133.10 645.29 | 12,304.54
New Port, - - - 9,087.37 726.73 3,572.31 38.00 328.38 | 13,749.74
Wilmington, Delaware, - - 932,93 705,35 5,071.48 23.94 611.31 7,345.16
Brunswick, Georgia, - - 597.47 217.48 82.45 897.45
15,272.30 |° 9,090.35 14,984.67 175.09 1,667.48 | 34,189.94

The 30th September, 1805, is the latest period to which the returns have been reccived from the above men-
tioned districts.

Taeasury DepARTMENT, Register’s Qffice, 91st January, 1806,
. JOSEPH NOURSE.

9th CoNncress.] No. 105. {1st_Scssron,

QUARANTINB REGULATIONS.
COMMUNIOATED TO THK MOUSE OF REPRESENTATIVES, YEBRUARY 17, 1806,
Treasuey DerirTNENT, Fcbmary 15¢h, 1806,

Siz:
I hail the honor to receive your letter of the Sth instant.

The memorial from Alexandria seems to contemplate three ohjects: 1st, the erection of stares for a quarantine
establishments 3dly,-the support of the. establishment itself, including the compensation of. the health officer;
3dly, the ‘erechon.Q{ a building for sick se}xlnen. r . R

As it relates .ty the. laat object, the coltector of Alexandria isalready authorized to expend the whole amount
collected from seamien in the District of Columbie. The erection and n.slport of a regular hospital would be much.
more expensive f.hux!ag funds will aliow; andas there are yet but threesuch establishments, at Boston, Norfolk, and
Charleston, (the lastiof:which is authorized but not yet erected) the application, considering the relative importance
of other ports not yet proyided for, seems rather prémature, .. <. ' . C o

On the second tﬁomt.,'«l’»wnll only abserve, that the compensation of the health officer, and other expenses neces-
sary to carry health laws into effect, are in every instance defrayed by the proper State or city, those which relate to
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9th CoNcuess. 2. ' {od Sr.sud';‘l,

9th Concaess.] No. 26! 130 Srsnch,

INDEMNITY TO COLLECTORS.

COMMUNICATED YO THE HOUSE OY REPRESENTATIVES, FEBRUARY 4, 1807,

S Treasury DeparTyENT, January 22, 1807,
IR * a
I have the honor to transmit copies of the vouchers sent by Mr. Gelston to the Comptrolier’s office, and estay,
blishing the facts stated in his petition that he had paid 9,374 63, recovered from him in two suits instituted againkt;
him for damages arising from a seizure made by him, as collector, of two vessels which were presumed to be owned:
by foreigners, though sailing under American registers. _.&lj.hotth the proofs were not sufficient to obtain a condems}
nadon of the vessels, the circumstances were such as did justify the attempt. But the accounting officers had no!
authority to allow to the collector the amount of demages recovered; and the hardship of the case consists partigns’
larly in that,in case of condemnation, the United States would have received one half of the nett proceeds of the’
forfeiture, and the collector one sixth part of the same; whilst, in case of acquittal and subsequent damages, the:
whole falls on the collector who has made the seizure, .. :

Whatever may be the determination of Congress in this case, it appears proper that some general provision may
be adopted, which, without injuring the citizens, may protect the collectors, and ultimately the United States,,.
against actions of this kind, when the seizure shall appear to have been made on reasonable grounds. A

Itisprovided by the 89th section of the act to regulate the collection of duties on imports an tonnage, that, ¢when’
ang prosecution shall be commenced on account of the seizure of any ship or vessel, goods, wares, or merchandise, 2ad;
Jjudgment shall be given for the claimant or claimants, if it shall appear to the court before whom such prosecution:
shaﬁ be tried, that there was a reasonable cause of seizure, the said court shall cause a proper certificate or entryy
to be made thereof, and, in_such case, the claimant or claimants shall not be entitled to costs, nor shall the person:
who made the seizure. or the prosecutor, be liable to action, suit, or judgment, on account of guch seizure lus‘
prosecution.” But this provision extends only to vevenue cases arising under the act, and applies ueither to the:
registering act, nor to the acts prthbm:g the slave trade, nor to the acts prohibiting the intercourse with St. Do
mingo, or the importation of certain goods from the dominions of Great Britain. 1t necessarly results that the:
execution of those laws is not enforced as it ought to be; and that, principally since the damages recovered in the
case now under cousideration have been known, collectors cannot be expected to make seizaresat the risk, perhaps,,
of the whole amount of their property, even in cases where circumstances are extremely suspicious, and it is ex.
pected that a legal investigation will lead to a full discovery. The same will happen in cases where the law is not
perfectly clear, and where a judicial decision is in fact necessary to fix its meaning. :

If the provision abovementioned be proper in revenue cases, it cannot_be improper in the cages arising under the
registering act, or under any other law which authorizes a seizure, If the collector dares to seize without rea-
sonable cause, the court will refuse a certificate, and the party will recover damages, which, in such case, Congress
never can be called upon to refund. But,uniess the provision be thus extended, either the collectors must be!
assured that Congress will always lnd_emm‘l"y them, or the laws will remain in a great degree unexecuied, aud those'
provisions, particularly, which were intended to protect the American flag, be materially impaired.

[ have the honor to be, respectfully, sir, your obedient servant,

ALBERT GALLATIN.

Honorable Perer Eaxvy, Chairman of the C ittee of C ce and Monufactures,
9th Concuess.) No. 263. [od Session.

COLLI‘;CTION DISTRICTS.
SOMMUNICATED TO THE HOUSE OF REPRESENTATIVES, FEBRUARY 4, 1807,

Mr, Eanvy, from the Committee on Commerce and Manufactures, to whom were referred the petition of sundryy
inhabitants of the towns of Stonington and Grotou, in the State of Connecticut, and the petition of sundry in-;
habitants of Pawcatuck, in the State of Rhode Island, made the following report: =

1
The petitioners pray that a new collection district_may be formed, to include Stonington and Groton, in the%;
State of%eonnecﬁcug, and Pawcatuck, in the State of Rhode Island, together with certain g:hores and waters adja.ofg
cent; and that Stonington may be made the port of entry thereof. . oy

'fh_is is an ntpﬁl)xcatw_n which, if Tnted. will lead to an iuvasion of a principle in the arrangement of the collec, )
tion districts of the United States, heretofore so_tenaciously adhered to that Eut a single exception has ever beegg
made toit. The principle is to avoid formiog a district out of different States. The exception 13 in the annexation.
of the towns of Kittery and Berwick, in the State of Massachusetts, to the district of Portsmouth, in the State of ;.
New Hampshire, leaving, however, vessels bound to the former places the option of making their entry at York, the
nearest port of entry in the former State. Such an option will be indispensable in every case of the kind, to avoid 7
an infraction of that provision in the constitution, which declares that vessels bound to or from one State, shall not;
be obliged to emter, clear, or pay duties i _anothery and the necessity for such an_option it is, that raises, in the
opinéon of the committee, an insuperable objection to the present application, as being embarrassing to the officers
and hazardous to the security of the revenue. .

The committee have not been able to discover the reasons which dictated the arrangement in the soli cm}
abovle mentioned, but they cannot consider it otherwise than a dangerous precedent, ey submit the following;
resolution: )

Resolved, That the pr&er of the memorialists ought not to be granted. {

?
"
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