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IN THE
Sy Court of the nited States

OctoBER TERM, 1991
No. 111 Original

STATE OF DELAWARE,
and Plaintiff,

.STATE OF TEXAS,
Intervening Plaintiff,

V‘

STATE OF NEW YORK,
Defendant.

On Exceptions to the Special Master’s Report

EXCEPTIONS OF PLAINTIFF, STATE OF DELAWARE,
TO THE REPORT OF THE SPECIAL MASTER

Delaware commenced this action in 1988 to recover
money and other intangible property wrongfully escheated
by the State of New York; Delaware’s claims are based
on this Court’s decisions in Texas v. New Jersey, 379 U.S.
674 (1965), and Pennsylvania V. New York, 407 U.S. 206
(1972).

In Texas v. New Jersey, this Court established a “clear”
rule designed to settle “once and for all” the competing
claims of states to escheat intangible property. 879 U.S.
at 678. The Court held that unclaimed intangible prop-
erty is subject to escheat “only by the state of the last
known address of the creditor, as shown by the debtor’s
books and records.” 379 U.S. at 681-82. Where there is
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no record of an owner or address (“owner/address un-
known”), or where the last known address is in a state
that does not provide for escheat of the property, the
Court held that a “backup rule” applies: the state of
the debtor’s corporate domicile (determined by its state
of incorporation) was to have the right to escheat. 379
U.S. at 682; Decree, 380 U.S. at 518. In Pennsylvania V.
New York, the Court declined to depart from the rule of
Texas V. New Jersey, 407 U.S. at 210, 213-16,

The property at issue in this case consists of dividends,
interest, and other distributions in respect of securities
(generally, “distributions”) held by securities brokers and
other recordholders holding securities for the accounts
of beneficial owners after those distributions have been
paid by the issuers of the securities to the holders of
record. Under universally-accepted doctrines of corpora-
tion and commercial law—identical in all material re-
spects in every state in the Union—once these distribu-
tions are paid to the record owners, the issuers no longer
have any right, title or interest in them and are dis-
charged from liability with respect to them.

For many years, New York has collected these distribu-
tions from brokers and other similar parties having offices
in New York. Delaware disputes New York’s right to
do so in certain cases, saying that where the property is
“owner/address unknown” and is held by brokers that are
Delaware corporations, it should be escheated to Delaware
under the rule of Texas v. New Jersey. New York’s posi-
tion—rejected by the Special Master—is that property
that appears to be “owner/address unknown” actually is
not, since all the unknown owners are “statistically” pre-
sumed by New York to be “other brokers” with “trading
addresses” in New York.

Starting in January 1989, and through March 1992,
forty-eight additional states and the District of Colum-
bia appeared in this action and moved to intervene.
Most of the intervening plaintiffs argued for an inter-
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pretation of “debtor” that viewed the recordholders
of the securities—and thus the parties holding the un-
claimed funds—as “transparent” and without legal rele-
vance, so that the issuer, rather than the recordholder
and holder of the funds—should always be deemed to be
the “debtor” under Texas v. New Jersey. Those inter-
vening states did not seek to overturn the rule that in -
“owner/address unknown” cases, the state of incorpora-
tion of the ‘“debtor” (as they construed ‘“debtor”) was
to be considered the debtor’s domicile. A smaller group
of states, led by California, argued for a more radical
“interpretation”—actually, an overruling—of Texas V.
New Jersey.

All these theories were directed to the “backup rule.”
The intervening plaintiffs sought to expand the scope
of the case beyond the property sought by Delaware
in its complaint—to all of the distributions seized by
New York other than those which had flowed from New
York-incorporated issuers, apart from “owner/address
known” abandoned distributions, But no state sought to
argue that the case be expanded to cover “owner/address
known” unclaimed or abandoned distributions or securi-
ties or that the “primary rule” applicable to them should
be changed.

Motions for judgment on the pleadings were referred
to the Master, who has filed a report (the “Report”)
recommending that: (1) the term “debtor” should be in-
terpreted to mean the issuer of the particular security
on which distributions have been paid, rather than the
holder of the distributions in question; and (2) the back-
up rule should be changed, so that a corporation’s “princi-
pal executive office,” rather than its state of incorpora-
tion, will be considered its domicile.

Delaware excepts to the Report as follows:

1. Equation of “Issuer” with “Debtor.”—The Report
misinterprets Texas V. New Jersey and Pennsylvania V.
New York by asserting that in formulating its rules of
priority the Court used the terms “debtor” and “creditor”
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merely as “an attempt to identify the relevant parties”
rather than as a “prescriptive legal command[].” Report
29. Delaware submits that the Report’s recommendation
in this regard does not comport with the ordinary mean-
ing of the words “debtor” and “creditor,” is inconsistent
with universally-accepted state and common law and with
the principles underlying the Texas rule, and changes the
law in an area where the law should be settled.

All parties agree that under relevant state law (in all
50 states and the District of Columbia), once an issuer
has made a distribution to a nominee (or other) record
owner of the security, the issuer no longer has any right
or interest in the distribution; and that by paying the
recordholder the issuer has discharged its obligation and
is no longer a “debtor” as that term is commonly under-
stood (one who owes something to another). All parties
agree that since the non-record beneficial owner may not
look to the issuer for payment, such an owner is not a
“creditor” of the issuer, only of the nominee. In the ordi-
nary meaning of the words, the nominee in whose hands
the funds have become “owner/address unknown” is a
“debtor”’—it owes the distribution to the beneficial owner,
who either is unknown or unlocatable. The Master, how-
ever, recommended that the word “debtor” be construed
in accordance with “federal common law” and discov-
ered that under “federal common law” the issuer was
the ‘“debtor,” although it did not have that status under
the law of any of the 50 states. To this finding and con-
clusion, Delaware excepts.

2. Substitution of “State of Principal Executive Office”
for “State of Incorporation.”—The Report also errs in
recommending that the rule adopted in Texas v. New
Jersey and adhered to in Pennsylvania v. New York be
“modified” so that the debtor’s domicile is no longer con-
sidered its state of incorporation, but instead the state
of location of its principal executive office.

Delaware excepts to this recommendation. Departing
from the rule of corporate domicile here would be in-
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eonsistent not only with this Court’s precedents, but with
fundamental principles of jurisprudence defining the re-
lationship between the sovereign and its corporate citizens
and the power of the sovereign over unclaimed property—
principles that have retained their vitality for hundreds
of years. At bottom, the Report recommends that these
historical and legal principles be cast away in favor of
a system that—in the Master’s view—is more “fair” be-
cause it spreads moneys among more parties.

Both recommendations violate the rule of stare decisis.
This Court has explained that “[a] litigant who in effect
asks us to reconsider not one but two prior decisions
bears a heavy burden of supporting such a change in our
jurisprudence.” Walker v. Armco Steel Corp., 446 U.S.
740, 749 (1980). While a “compelling justification” must
always be presented for that reconsideration, stare decisis
has “added forece” where Congress has had many years
to correct a decision and where public and private parties
have relied on the unmodified rule. See Hilton V. South
Carolina. Pub. Rys. Comm’n, 112 8. Ct. 560, 564 (1991).

3. Erroneous Findings of Fact or Failures to Find.—
Delaware excepts to the Report’s findings of fact as er-
roneous in the following respects:

First, a fundamental factual error permeates the Re-
port: it misleadingly suggests that all so-called “inter-
mediaries” are legally alike; it therefore treats record-
holders as if they were paying agents, and ascribes no
legal relevance to their status as record security holders.
Indeed, the Report seeks to make “the intermediaries as
‘transparent’ as possible.” Report 36.

Paying and transfer agents are agents of the issuer,
and their relationship with the issuer is contractual; the
issuer, by contract or common law principles of agency,
has a claim to the funds in the hands of its paying agent
that cannot be paid to their owner. In contrast, the rec-
ordholder is not the issuer’s agent, and it has legal title to
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the distributions. Moreover, its claims are superior to all
but those of the beneficial owner; brokerage houses are
not the agents of issuers, and the issuers may not look
to them for recovery of distributions unclaimed by their
beneficial owners.

Many of the Findings of Fact are contaminated by a
glossing over of these important legal distinctions and by
a failure to recognize the legal status and property rights
of the recordholders. Delaware therefore takes exeeption
to Findings 4, 7, 9, 13, 14, 15, 16, 17, 24, 25, 28, 34, 35,
36, 48, 49, 58, 69, and 72, and to “Metafacts” A, B, C,
and D.

Moreover, the record establishes that stockbrokers keep
the interest they earn on unclaimed intangible property
and account for such property as an asset (with a con-
comitant liability to the unknown beneficial owner). See
Brief, infra pp. 29-830 & n.34. The Report erroneously
fails to make a finding to this effect.

Second, the Report erroneously concludes that the “lo-
cation of the principal executive offices of an issuer is,
in almost all cases, ascertainable from standard sources.”
Report B-24 (“Metafact” G). As demonstrated in Dela-
ware’s submissions to the Master,” the location of a
“principal executive office” is a factual question that re-
quires a careful review of the relevant facts (often includ-
ing the testimony of witnesses) and must be determined
case by case. In its submissions to the Special Master,
Delaware identified 94 companies that—according to two
computer databases with data taken directly from SEC
disclosure statements—had more than one principal exec-
utive office reported during the same period of time; that
number more than doubled when other standard reference
sources were also compared; and Delaware identified 785

1Tetter from Richard L. Sutton to Thomas H. Jackson (Aug. 13,
1991) at 6-11; Supplemental Brief of Delaware (Nov. 4, 1991) at
5-21 and Appendix thereto; Affidavit of Jeffrey Bossert Clark (Nov.
4, 1991) and Exhibits thereto.
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companies that changed principal executive offices in the
years 1988 to 1991, according to public reference sources.
If the “state of principal executive office” test is to be
substituted for the “state of incorporation” test with re-
spect to corporations that are not issuers of securities,
the Master’s finding, of course, breaks down even more
seriously. In any event, Delaware excepts to this finding.

4. Denial of Discovery.—The Report erred in conclud-
ing that no discovery was needed to determine the con-
sequences of the new rule substituting the “state of incor-
poration.” Delaware excepts to the Master’s failure to
grant its request for discovery, made after the Master
circulated a “Draft Report” indicating his disposition to
recommend this rule change. The Master considered such
discovery ‘“pointless.” Discovery Order No. 15 (Jan. 28,
1992) at 1. The Master did not pause to consider whether
evidence should be received on the subjects of: how the
listing of a “principal executive office” with the SEC
bears any rational relationship to the commercial activity
of the issuer and its subsidiaries; the proper treatment
of unregistered issuers (such as federally-chartered or-
ganizations) ; the comparative practical burdens of and
justifications for a ‘“state of incorporation” and for a
“principal executive office” test; the reliance of the states
on the existing rule and the dislocation that would be
caused by changing it; or how his recommendation to
overturn Texas V. New Jersey would affect cases where
the entity holding unclaimed intangible property does not
list any principal executive office with the SEC, including
the feasibility of applying the “principal executive office”
test outside of the context of issuers of securities.

5. Retroactivity.—The Report errs in apparently ap-
plying all aspects of its recommendations retroactively.
In his Draft Report, the Master stated:
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If the backup rule is modified, such as by substitut-
ing a chief executive office test for the existing state
of incorporation test, I believe that the rule could
be applied without difficulty, in this case, to the
funds held by intermediaries, not yet possessed by
any state. On the other hand, such a change in a
rule should not upset funds already escheated, in
other cases (or circumstances), in reliance on the
backup rule as it currently exists, with a jurisdiction
of incorporation test. Thus, I would have any change
in the backup rule be non-retroactive to that extent.

Draft Report 57 n.64.2 Yet the final report contains no
language comparable to that quoted from the Draft Re-
port and appears to contemplate a complete retroactivity
of the new rules (whether admittedly new or unadmit-
tedly so) that it recommends. Retroactivity would un-
justly fall on Delaware which has relied on the backup
rule to escheat unclaimed property in the hands of its
corporate citizens. Were the Court to agree that the rules
are to be changed as recommended by the Master, Dela-
ware takes exception to any such retroactivity.

6. Failure to Recommend Alternative Conclusion.—
The Report errs in failing to conclude expressly that, if
(contrary to the Master’s recommendation) the brokers
are held to be “debtors” and the traditional rule of cor-
porate domicile under Texas v. New Jersey is applied,
Delaware is entitled to recovery from New York in aec-
cordance with its Complaint. This conclusion is implicit
in the Report’s correct rejection of New York’s position,
and Delaware excepts to the failure of the Report to
recommend a specific conclusion to this effect and asks
this Court so to conclude.

2 Indeed, all but the Texas subgroup agreed. Supplemental Sub-
mission of Alabama, et al. (Nov. 4, 1991) at 29 n.19; Supplemental
Reply Submission of California, et al. (Nov. 21, 1991) at 18-19.
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In support of the foregoing exceptions, Delaware sub-
mits the attached Brief.

Respectfully submitted,

CHARLES M. OBERLY, III
Attorney General
State of Delaware

J. PATRICK HURLEY, JR.
Deputy Attorney General
State of Delaware

DENNIS G. LYONS
Counsel of Record
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036
Of Counsel: (202) 872-6700

ARNOLD & PORTER KENT A. YALOWITZ
Washington, D.C., and 399 Park Avenue
New York, New York New York, New York 10022
(212) 715-1000
Attorneys for Plaintiff,
May 1992 State of Delaware
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IN THE
Swyrene Court of the nited States

OctoBER TERM, 1991
No. 111 Original

STATE OF DELAWARE,

and Plaintiff,

STATE oF TEXAS,
Intervening Plaintiff,*

V.

STATE OF NEW YORK,
Defendant.

On Exceptions to the Special Master’s Report

BRIEF IN SUPPORT OF EXCEPTIONS
FOR PLAINTIFF, STATE OF DELAWARE

JURISDICTION

The original and exclusive jurisdiction of this Court
rests upon Article ITI, section 2, of the United States Con-
stitution and upoen 28 U.S.C. § 1251 (a).

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS

The texts of the following provisions are found in Ap-
pendix A to this Brief: United States Constitution, art.
I, §8, cl. 3, art. IV § 1, and amend. XIV, §5; 12 U.8.C.

* All of the other states and the District of Columbia have also
sought intervention.
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§§ 2501 to 2503; Uniform Unclaimed Property Act
(1981) §§1 2, 3, 11 12, 17, 19, 20, 25, 26, 33; Uniform
Disposition of Unclalmed Property Act (1966 revision)
§81, 5, 7, 9, 10, 11, 13, 14; Uniform Commercial Code
§§ 8-207, 9-103; Model Business Corporation Act, §§ 1.40
(21), 7.07, 7.23; New- York Abandoned Property Law
Articles V and V-A; Securities and Exchange Commis-
sion Rules 14a-7, 14a-13, 14b-1, 14b-2, 14c¢-7, 15¢3-2,
15¢3-3 (e), and 15¢3-3 {(Exhibit A).

STATEMENT

1. The Rule of Texas v. New Jersey.—This Court has
long recognized the power of the sovereign to take title
to abandoned personal property (bona vacantia), a power
with deep roots in the common law. See, e.g., Late Corp.
of the Church v. United States, 136 U.S. 1, 56-57 (1890) ;
Society for Propagation of Gospel in Foreign Parts v.
Town. of New Hawven, 21 US (8 Wheat.) 464, 487-88
(1823).

Because this power, now called “escheat,”? rests on
historical traditions of territorial jurisdictional power—
power that may be exercised by multiple sovereigns when
a single entity holding intangibles is found in multiple
states—conflict among states over the escheat of intan-
gibles became acute. See Standard Oil Co. v. New Jersey,
341 U.S. 428 (1951); id. at 443-45 (Frankfurter, J., dis-
senting) ; Commecticut Mut. Life Ins. Co. v. Moore, 333
U.S. 541, 552 (1948).

1 Rightly or wrongly so-called; early in the common law’s develop-
ment, the term “escheat” referred to the return of land to the
feudal lord upon conviction of felony, or upon death without heirs,
and bona vacantie was the name given to the sovereign’s acquisition
of personalty. See infra p. 34 n.89. In addition, most, but not all,
states’ unclaimed property statutes do not provide for “escheat” in
the sense of cutting off title but are merely “custodial” in nature;
a few cut off the former owners’ title. Ky, Rev. Stat. Ann. § 393.020
(Michie 1984) ; Mich. Comp. Laws Ann. § 567.14 (West 1967) ; N.C,
Gen. Stat. 116B-2 (1991} ; Wyo. Stat, 9-5-202 (1977),
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In Connecticut Mutual Life, the Court held, over three
dissents, that New York might, consistent with the Due
Process Clause, escheat unclaimed life insurance proceeds
on policies issued on the lives of New Yorkers by insur-
ance companies incorporated outside New York. The
Court noted that the claims of other states were not be-
fore the Court. 333 U.S. at 548. Justice Frankfurter dis-
sented, arguing that “[wle ought not to decide any of
these interrelated issues until they are duly pressed here
by the affected States.” 338 U.S. at 555. Justice Jackson
put the matter even more forcefully. First, he noted that
“[e]scheat survives only as an ‘incident of sovereignty,” ”
333 U.S. at 560 (dissenting opinion) (quoting In re Mel-
rose Ave., 136 N.E. 235, 237 (N.Y. 1922) (Cardozo,
J.)), and discussed why the “two usual examples of
escheat” (sovereign power over property and over per-
sons) did not apply to New York’s efforts to escheat in
that case. 333 U.S. at 560-63. He concluded that the
Court should fashion a general rule: ‘“[wlhile we may
evade it for a time, the competition and conflict between
states for ‘escheats’ will force us to some lawyerlike defi-
nition of state power over this subject.” 333 U.S. at 563.

In Standard Oil Co. v. New Jersey, 341 U.S. 428
(1951), the converse situation was presented, and the
Court held that New Jersey’s escheat of intangible prop-
erty held by Standard Oil, a New Jersey corporation, com-
ported with the requirements of the Due Process Clause
and the Full Faith and Credit Clause: “stock certificates
and undelivered dividends thereon may . . . be abandoned
property subject to the disposition of the domiciliary state
of the corporation.” 841 U.S. at 442. Four justices dis-
sented on the ground that other states’ competing claims
should be considered. Id. at 443-45.

In Western Union Telegraph Co. V. Pennsylvania, 368
U.S. 71 (1961), the Court again confronted (for the
third time in thirteen years) a dispute over unclaimed
intangible property potentially subject to competing
states’ escheat claims—this time, unclaimed Western
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Union money orders. The Court held that Pennsylvania
could not exercise dominion over unclaimed money orders
purchased in that state unless other states would also be
bound by the judgment. The Court recognized the need
for a uniform and binding set of rules governing com-
peting claims to escheat intangible property and invited
the states to invoke the Court’s original jurisdiction to
resolve the issue, observing that it was “imperative that
controversies between different States over their right to
escheat intangibles be settled.” 368 U.S. at 79.2

Soon after, several states accepted the Court’s invita-
tion and filed such actions. In Texas v. New Jersey, 379
U.S. 674 (1965), the Court was squarely presented with
competing claims of more than one state to abandoned
intangible property—‘“a question which should be settled
once and for all by a clear rule which will govern all
types of intangible obligations like these and to which all
States may refer with confidence.” 379 U.S. at 678.

At issue were, nominally, “various small debts” of Sun
Oil Company that “small creditors” had not shown up

2 This line of cases came to the Court in the appellate jurisdiction
from state courts in cases in which the parties were (a) the state
seeking escheat and (b) the holder of the property sought to be
escheated (generally a corporation). The opinions discuss several
due process considerations—the power of the state seeking escheat
to exercise dominion over the intangibles in question, the adequacy
of notice provided to the creditors, and the substantive due process
rights that protect the holder from having to pay twice, if someone
with a better claim later turned up. This claimant was generally
envisioned to be the “real owner” of the property, that is, the pri-
vate party who would assert that she had not abandoned the in-
tangibles in question. The theory was that unless the escheat proc-
ess protected the holder from having to pay twice, the Due Process
Clause was violated. See Security Sav. Bank v. California, 263 U.S.
282, 284 (1923); Anderson Nat'l Bank v. Luckett, 321 U.S. 233,
242-43 (1944). The 1961 Western Union case applied this principle
to competing claims by more than one state to escheat the same
property, by refusing to permit escheat at the instance of one state
until other states’ claims could be considered.
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to collect or had not cashed checks for. They were of
many varieties: uncashed checks payable to third-party
creditors, uncashed wage checks, uncashed royalty pay-
ments to lessors of oil- and gas-producing land, unclaimed
fractional mineral interests, uncashed dividend checks,
and undelivered fractional stock certificates resulting
from stock dividends. 3879 U.S. at 675-76 & n.4. The
case itself involved only $27,000, even in the money of
that day hardly enough to justify resort in economic
terms to this Court’s processes. But the case was obvi-
ously a test case, and the Court treated it as such, dis-
posing of the issues in broad and clear terms, intended
to be applied generally.

The Court began by recognizing that a number of
rules for determining the priority of the states’ claims
to intangible property—various types of debts—might be
permissible, and it considered four of them.

It declined the invitation of the State of Texas to
evaluate which state had the “most significant ‘contacts’
with the debt.” 379 U.S. at 678. Indeed, the Court re-
jected “any test which would require us in effect either
to decide each escheat case on the basis of its particular
facts or to devise new rules of law to apply to ever-
developing new categories of facts.” 379 U.S. at 679
(emphasis supplied).

The Court also declined to adopt a rule looking always
to the “domicile of the debtor” (i.e., its state of incor-
poration), notwithstanding “the obvious virtues of clarity
and ease of application.” 379 U.S. at 679-80. And the
Court declined to adopt a “principal office,” “main of-
fice,” or “principal place of business” of the debtor test:
“[alny rule leaving so much for decision on a case-by-
case basis should not be adopted unless none is available
which is more certain and yet still fair.” 879 U.S. at 680
(emphasis supplied).

Instead, the Court concluded that “‘since a debt is
property of the creditor, not the debtor, fairness among
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the States requires that the right and power to escheat
the debt should be accorded to the State of the creditor’s
last known address as shown by the debtor’s books and
records.” 379 U.S. at 680-81.

The Court also adopted a “backup rule.” Where there
is no record of an owner or address (“owner/address
unknown”), or where the last known address is in a state
that does not provide for escheat of the property, the
state of the debtor’s corporate domicile was to have the
right to escheat. 379 U.S. at 682. The decree entered
afterwards, upon consideration of the positions of the
respective parties as to its terms, made it plain that “cor-
porate domicile” meant the corporation’s state of incor-
poration. Decree, T 2, 380 U.S. at 518.

2. Penmsylvania. v. New York (Western Union).—In
Pennsylvania v. New York, 407 U.S. 206 (1972), Penn-
sylvania, through an original action, renewed its efforts
to escheat part of Western Union’s unclaimed money
order proceeds in situations where neither the payee nor
the sender could be located (or in situations where drafts
issued in payment or refunded were not negotiated).
Pennsylvania v. New York, 407 U.S. at 207-08. Special
Master John F. Davis® recommended that the Texas V.
New Jersey rule be applied to all the items involved in
the case. 407 U.S. at 212. “He found that ‘[a]s in the
case of the obligations in [Texas v. New Jerseyl, [the
Texas] rule presents an easily-administered standard
preventing multiple claims and giving all parties a fixed
rule on which they can rely.”” 407 U.S. at 213. Because
of the apparent infrequency with which creditors’ names
and addresses appeared on Western Union’s books and
records, this recommendation contemplated that signifi-
cant portions of the unclaimed money orders would
escheat to New York, Western Union’s state of incor-
poration.

Pennsylvania took exception, objecting to the likelihood
that “the corporate domicile will receive a much larger

8 Davis had served as the Clerk of this Court from 1961 to 1969.
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share of the unclaimed funds here than in the case of
other obligations.” 407 U.S. at 214. The Court, in an
opinion by Justice Brennan, stressed the importance of
stare decisis and of fixed rules in this area, and rejected
the exception: ~

we do not regard the likelihood of a ‘“windfall” for
New York as a sufficient reason for carving out this
exception to the Texas rule. . . . [Tlhe only argu-
able basis for distinguishing [this case from Texas
V. New Jerseyl is that [it involves] a higher per-
centage of unknown addresses. . . . [T]o vary the
application of the Texas rule according to the ade-
quacy of the debtor’s records would require this
Court to do precisely what we said should be avoided
—that is, “to decide each escheat case on the basis of
its particular facts or to devise new rules of law to
apply to ever-developing new categories of facts.”

407 U.S. at 214-15 (quoting Texas v. New Jersey, 379
U.S. at 679).

The Court thus reaffirmed the “backup rule” of Texas
V. New Jersey, which it articulated as follows: ‘“if [the
creditor’s last known] address does not appear on the
debtor’s books or is in a State that does not provide for
escheat of intangibles, then the State of the debtor’s in-
corporation may take custody of the funds ‘until some
other State comes forward with proof that it has a su-
perior right to escheat.’” 407 U.S. at 210-11 (quoting
Texas v. New Jersey, 379 U.S. at 682) .4

Three Justices dissented because, in their view, “fair-
ness” required “a relatively minor but logical deviation
in the manner in which [the Texas rule] is implemented
in this case.” 407 U.S. at 219. The dissenters considered
a strict application of the Texas rule to be “inflexible and

4 See Decree, 407 U.S. at 223-24 (superior right shown by ‘“proof
that the last known address was within that other State’s borders”;
or “if and when the law of the Stafe of the last known address
makes provisions for escheat or custodial taking of such property”).
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inequitable,” 407 U.S. at 222, and thought that the rule
should be “modified” for purposes of the case at hand.
407 U.S. at 220.

Two years after the Court’s decision in Pennsylvania
v. New York, Congress enacted legislation governing the
disposition of money orders and traveler’s checks. (Con-
gress expressly excluded third-party bank checks and im-
plicitly excluded all other intangibles.) Congress made an
express finding of fact that “a substantial majority” of
purchasers of money orders and traveler’s checks reside
in the states where such instruments are purchased, and
also concluded that the cost of maintaining and retrieving
addresses in the context of these instruments was a burden
on interstate commerce. Pub. L. No. 93-495, Title VI,
§ 601, 88 Stat. 1500, 1525 (1974) (codified at 12 U.S.C.
§ 2501) (reprinted at App. A pp. 1a-8a). Congress there-
fore altered the holding of Pennsylvania V. New York—
but only as applied to money orders and traveler’s checks.
Congress did not alter the fundamental T'exas rule.® That
Congress has the power to do so—whether under the Com-
merce Clause, the Full Faith and Credit Clause, or its
authority to enforce the Due Process Clause of the Four-
teenth Amendment under its Section 5—is beyond cavil.
Indeed, the Court in Texas v. New Jersey appears to have
contemplated that there might one day be an “applicable
federal statute” that would broadly “settle this interstate
controversy.” 379 U.S. at 677. But no such general stat-
ute has been enacted in the nearly three decades since
Texas v. New Jersey was decided.

5 Indeed, Federal Reserve Board Chairman Arthur F. Burns’ let-
ter to the Senate Banking Committee (made a part of the Com-
mittee Report) acknowledges the general applicability of Texas
V. New Jersey; and the Committee adopted an amendment to the
bill designed to insure that its reach would be limited to money
orders and traveler’s check only. S. Rep. No. 505, 93d Cong., 1st
Sess. 2-8, 5-6 (1973) (bill should not be interpreted to cover third-
party bank checks).
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8. Delaware v. New York.—The rule of these two cases
proved abiding—almost two decades passed before this
case. During that time Congress has not disturbed the
fundamental rules governing escheat of all types of in-
tangible property—with the one exception for unclaimed
money orders and uncashed traveler’s checks. The rule
has been applied to a variety of intangibles—uncashed
checks,® unclaimed proceeds of class action recoveries,” un-
claimed health and welfare benefits,® unclaimed insurance
proceeds of all kinds,® trading stamps,’® gambling win-
nings,"* unclaimed refunds,”® and of course unclaimed se-
curities and dividends and interest on securities.™

$E.g., Riggs Nat'l Bank v. District of Columbia, 581 A.2d 1229,
1234-35 (D.C. 1990).

TE.g., Friar v. Vanguard Holding Corp., 509 N.Y.S.2d 374, 376
(N.Y. App. Div. 1986).

8FE.g., Aetna Life Ins. Co. V. Borges, 869 F.2d 142, 147-48 (2d
Cir.), cert. denied, 493 U.S. 811 (1989).

S E.9., Employers Ins. v. Smith, 463 N.W.2d 856, 863-64 (Wis.
1990) (workers compensation); Louisiane Health Serv. & Indem.
Co. v. McNamara, 561 So. 2d 712, 717-18 (La. 1990) (health insur-
ance) ; Revenue Cabinet v. Blue Cross & Blue Shield of Ky., 702
S.W.2d 438, 434-35 (Ky. 1986) (same); Treasurer & Receiver Gen-
eral v. John Hancock Mut. Life Ins. Co., 446 N.E.2d 1376, 1382-83
(Mass. 1983) (life insurance); South Carolina Tax Comm’n V.
Metropolitan Life Ins. Co., 221 S.E.2d 522, 523-24 (S.C. 1975)
(same).

10 O’Connor v. Sperry & Hutchinson Co., 379 A.2d 1378, 1381
(Pa. Commw. Ct. 1977), aff’d, 412 A.2d 539 (Pa. 1980).

11 F.g., State ex rel. Marsh v. Nebraska State Bd. of Agriculture,
350 N.W.2d 535, 540 (Neb. 1984); State v. Elsinore Shore Assocs.,
592 A.2d 604, 605-07 (N.J. Super. Ct. App. Div. 1991).

12F.9., Arkansas Dep’t of Fin. & Admin. v. City of N. Little
Rock, 659 S.W.2d 937, 937-38 (Ark. 1983) (utility company de-
posits) ; Cory v. Public Utils. Comm’n, 658 P.2d 749, 751-53 (Cal.
1983) (utility overcharges); South Carolina Tax Comm’n V. York
Elec. Coop., 270 S.E.2d 626, 627-28 (S.C. 1980) (coop reimburse-
ments) ; Presley v. City of Memphis, 769 S.W.2d 221, 224 (Tenn.
Ct. App. 1988) (concert tickets).

13 Seierstad V. Serwold, 716 P.2d 885, 888-89 (Wash. 1986);
State Dep’t of Revenue V. Puget Sound Power & Light Co., 694
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Most states have now amended their laws to conform to
the Texas rule, and for some states the rule has resulted
in a reliable source of revenue. Delaware, for instance,
relies on a stream of escheated property currently total-
ling approximately $20 million annually.

Thus, after the decision in Texas v. New Jersey, more
than twenty states adopted the 1966 revision of the Uni-
form Disposition of Unclaimed Property Act, 8A Uniform
Laws Ann. 185 (1983) (App. A pp. 17a-26a). That uni-
form act generally allows the state of the owner’s last
known address to escheat (§ 10)y; otherwise, it requires
persons holding unclaimed property to report and deliver
it to the state (§§ 11, 18). The more recent 1981 Uniform
Unclaimed Property Act (now adopted by twenty-seven
states), 8A Uniform Laws Ann. 617 (1983) (App. A
pp. 4a-17a) evidences a similar focus on the “holder”—
the person indebted to another or in possession of property
belonging to another (§ 1(8)). It looks to “the records of
the holder” to determine the last-known address (§3(1))
and provides that the enacting state takes under the
backup rule if “the holder is a domiciliary or a govern-
ment or governmental subdivision or agency of this State”
(88 3(3) (ii)), 3(4), 3(5)). “Domicile” as to a corpora-
tion means “the state of incorporation” (§1(6)).

In reliance on the Texas rule and these uniform statutes
complying with it, forty-four states and the Distriet of
Columbia have joined together to participate in the Un-
claimed Property Clearing House, a “multi-state coopera-
tive effort to simplify the reporting and collection of
abandoned securities and associated cash.” Unclaimed
Property Clearing House, Voluniary Compliance Manual
1 (1991). Of the most populous states, only New York is

P.2d 7, 12 (Wash. 1985) ; State v. Liquidating Trustees of Republic
Petroleum Co., 510 S W.2d 311, 3813-15 (Tex. 1974); State v. New
Jersey Nat'l Bank & Trust, 298 A.2d 65, 66-67 (N.J. 1972); State
ex rel. Mallicoat v. Coe, 460 P.2d 357, 358-59 (Or. 1969); In re
Northeast Utils., 479 F. Supp. 194, 198-99 (D. Conn. 1979).
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not a member.* Each member state signs a form of
agreement providing in pertinent part:

1. The holdings of the U.S. Supreme Court in
Texas v. New Jersey (85 S. Ct. 1136) and Pennsyl-
vania v. New York (92 S. Ct. 2880) regarding which
state has the right to escheat property shall be fol-
lowed:

(a) Where the name and last known address of
the apparent owner according to the books and records
of the holder is in [State], it shall be deemed report-
able to [State].

(b) If the holder has no records whatsoever set-
ting forth the name and last known address of the
apparent owner, the property shall be deemed report-
able to the state of incorporation of the holder.

Clearing House Agreement (Special Consultant’s Con-
tract) Ex. 1 T1 (App. B p. 80a) (emphasis supplied).*®

This case is about a particular class of intangibles sub-
jeet to the backup rule of Texas V. New Jersey and de-
seribed in paragraph 1(b) of the forty-four-state Clear-
ing House Agreement. The unclaimed intangibles at issue
in this case arise because securities are often held by per-
sons other than the beneficial owner, for a variety of
reasons described below. See infra pp. 13-15 & n.19. In

14 Besides New York, the following states were not members at
the time of the cited publication: Georgia, Hawaii, Maryland,
Minnesota, Oklahoma, Rhode Island, South Carolina, and Wyoming.
We understand that Hawaii, Minnesota and Oklahoma have since
joined, making forty-four state members, plus the District of Co-
lumbia.

15 We do not mean to suggest that their execution of the Special
Consultant’s Agreement bars the signatory states as a matter of con-
tract from taking their present position. A reservation of rights
provision in the Agreement (Ex. 1 2, see App. B p. 81a) appears to
provide that they are not so barred. But the forty-four states’ execu-
tion of the Agreement with 1 in it speaks powerfully as to what
the general understanding of the states was as to the meaning of
the Texas case.
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many cases, these holders are listed as holders of record
on the issuer’s books and receive the property directly
from the issuer; in other instances, the holder of the un-
claimed property has, instead, received the property from
a “depository” that is the holder of record on the issuer’s
books. (Depositories generally hold securities only for the
accounts of “participant” brokers and banks. DeCesare
Dep. 14-15.) The largest and best-known depository is
the Depository Trust Company (“DTC”). In addition to
the depositories, the holder entities involved in this case
are stockbrokers and banks acting as custodians.

This case concerns only moneys that come into the hands
of these holders and are owed by them to persons that
they cannot identify, generally because of errors, transfer
delays, or imperfections in the systems maintained by the
depositories, brokers, and banks.’® This case, then, does
not involve Texas v. New Jersey’s “primary rule,” which
governs the property of “lost shareholders” (or bond-
holders) listed on the books and records of the issuer com-
pany—or “lost customers” listed on the books and records
of a stockbroker—but no longer in touch with the company
or broker. The incidence of these “lost stockholders,” “lost
bondholders,” and “lost customers” and of their escheat-
able property is apparently very substantial. However,
no evidence of its size or relationship to the size of the
unclaimed property involved in this case is in the record.’”

16 These amounts were called “overages” or “overs” by some of
the witnesses. E.g., DeCesare Dep. 119; Cirrito Dep. 86-87. There
was testimony in the record that systemic improvements were in the
process of being worked on, which were intended to have the effect
of reducing the occurrence of these overages. DeCesare Dep. 79-83;
Cirrito Dep. 150-53. To the extent that these systemic revisions are
implemented and have the anticipated result, the amounts involved
in the subject matter of this case would be reduced in the future.

17 Such information as exists from publicly-available sources
strongly suggests that the universe of securities and distributions
escheatable under the primary rule far exceeds that involved in the
present case and escheatable under the backup rule. SEC Commis-
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Holders such as these, holding stock for beneficial own-
ers or other such holders, serve a number of well-
established functions in the securities industry: they
allow beneficial owners the privacy that anonymity pro-

sioner Grundfest, giving comments on an early version of the Dela-
ware takeover legislation being considered in 1988 (see infra pp.
63-64), referred to studies indicating that approximately 5% of
stockholders never responded to tender offers, regardless of how
favorable they were. Delaware’s Proposed Antitakeover Legislation:
Hearings Before the House Judiciary Committee of the Delaware
State Legislature 13-14 (Statement of SEC Commissioner Grund-
fest) (Jan. 20, 1988). Presumably a substantial number of these
silent stockholders were “lost”; the issuer no longer was in contact
with them, although it had their last-known addresses. Published
materials indicate that a search firm devoted to attempting to find
lost stockholder estimates that in publicly-held companies, between
one-half of one percent and two percent of the stockholders on the
companies’ records of stockholders’ names and addresses are “lost.”
Thomas Derr, In Search of Missing Heirs: From Serpico to Sena-
tors and Steelworkers, Focus—Metropolitan Philadelphia’s Business
Newsweekly, May 14, 1986, at 147 (quoting a spokesperson for
Keane Tracers, Inc.).

The total approximate market value of all publicly-held corporate
stock actively traded in the United States is $4.367 trillion. Board
of Governors of Federal Reserve Sys., Flow of Funds Accounts,
Finoncial Assets and Liabilities, Fourth Quarter 1991, at 44 (March
12, 1992) (hereinafter, “Flow of Funds”). If one were to take the
conservative figure of one percent of the stock being held by “lost”
stockholders, the value of their stock would be $48.7 billion. A
“haircut” on this number might well be appropriate because one
could assume that “lost” stockholders are more likely to be on
average smaller stockholders than those who are not lost, and that
those stockholders who keep their stock with stockbrokers or bank
custodians are, arguably, less likely to become “lost” than those
holding it on the company’s books. However, even if one assumes
a very radical haircut of 80%, a figure of $8.7 billion escheatable
under the primary rule is produced. This figure is much in excess
of the several hundred million dollars presumed to be involved under
the backup rule in this case. See New York’s Response to First Set
of Interrogatories Propounded by Alabama, et al. at 5-6 (Answer
to Interrogatory 5(d)) (Apr. 27, 1990) (showing annual totals of
$40 million te $210 million remitted to New York by DTC, Broker/
Dealers and Financial Institutions between 1985 and 1989, with
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vides (within certain limitations established by law);®
they allow beneficial owners to have, and the stock brok-
erage community to provide, “cash management accounts”
in which dividends and interest paid on the customer’s
securities do not go directly to the customer, but are held
by the broker for his account, at interest, usually subject
to withdrawal by a check-like negotiable instrument; they
facilitate brokerage margin accounts, where the customer’s
securities are held by the broker as collateral and the
dividends and other distributions can reduce the cus-
tomer’s margin debt to the broker; they facilitate the op-
eration of trusts in which the distribution of current
income may not be mandatory, but discretionary; they
allow for dividend reinvestment programs, where a nomi-
nee holds fractional shares purchased with dividends;
they allow the efficient transfer of securities by taking
certificated securities out of the names and safe deposit
boxes of individual investors and putting them in the
name and custody of a stockbroker, and, with the growth
of depositories, even taking them out of the individual
brokers’ names and vaults and putting them in the name

five-year total of approximately $450 million) ; New York’s Response
to Delaware’s First Interrogatories, Schedule I (March 6, 1989)
(showing total of approximately $139 million escheated by New
York from Delaware brokerage firms between 1972 and 1988).
Moreover, the figures just given for the amount escheatable under
the primary rule do not include debt securities, while debt securities
are included in the backup rule situation involved in the present
case. The total dollar volume of debt securities publicly-traded (ex-
cluding U.S. government securities and mortgage pools) in the
United States is $2.84 trillion ($1.082 trillion of tax-exempt secu-
rities, and $1.758 trillion of corporate and foreign bonds). Flow
of Funds, at 44. Publicly-traded mortgage pools are another $1.168
trillion. Id. at 46.

18 For example, when a beneficial owner or group of beneficial
owners beneficially owns more than 5% of a class of equity securities
of an SEC-registered company, it or they must file a “Schedule 13D”
disclosure statement. Securities Exchange Act § 13(d), 15 U.S.C.
§ 78m(d); see also Securities Exchange Aet § 16(a), 15 U.S.C.
§ 78p(a) (directors, officers and 10% stockholders).
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of the depository, where they can be transferred to other
depository participants simply by entry on the depository’s
books.*®

This last function has now largely been fulfilled by
DTC, which “immobilizes” securities certificates. DTC
was created by securities brokers and dealers, stock ex-
changes and banks in order to “immobilize” certificates,
so as to alleviate the paperwork crisis that had developed
as a result of the physical deliveries of certificates in con-
nection with trading. DTC Statement (filed with the
Master March 16, 1990, and marked as DTC Ex. 13)
at 1; DeCesare Dep. 377. In responding to that crisis, the
interindustry committee responsible for the creation of
DTC considered and rejected a proposal that would have
made the depository a “transfer agent for the issuer.”
DTC Statement 3 (emphasis by DTC). DTC has no con-
tractual relationship with issuers, except in cases of DTC
“book-entry-only” securities, which do mot give rise to
abandoned property under the backup rule. Id. at 4 n.*.?

19 See generally J. Robert Brown, Jr., The Shareholder Communi-
cation Rules & the SEC, 13 J. Corp. L. 683, 687-93, 695 n.59 (1988)
(discussing advantages of nominee ownership); Egon Guttman,
Modern Securities Transfers [ 4.04[1][d1[i] at 4-16 to 4-17 (1987)
(discussing use of street name to facilitate transfer of securities);
Ira L. Sorkin & Carman J. Lawrence, An Overview of Stock Loan/
Stock Borrowing, 501 PLI/Corp. 275, 279 (1985) (role of DTC
in pledging securities) ; 7 William D. Hawkland, et al., UCC Series
§ 8-303:02 at 210 (1990) (use of securities as collateral in margin
accounts) ; Simon M. Lorne, Acquisitions & Mergers: Negotiated
& Contested Tramsactions, § 3.09[2][b] at 3-56 to 3-57 (1989)
(same) ; Richard S. Rothberg, Registration of Fiduciary Securities
in ‘Street Name': o Look at EPTL § 11-1.10, 57 N.Y. St. B.J. 34,
35 (1985) (benefits of street name registration for fiduciary and
trust accounts); DeCesare Dep. 202 (dividend reinvestment plans
must allow for nominee participation), 377 (depository system
facilitates transfer of securities), 430-82 (depository facilitates
rledging of securities) ; Wellener Dep. 36-37 (dividend reinvestment
plans).

20 Even in this situation, DTC is the holder of record of the
entire issue, but does not purport to act as agent for the issuer.

[Footnote continued]
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DTC’s “core service” is to provide for “the efficient settle-
ment of securities transactions with physical certificates
immobilized in a central location.” Id. at 6-7. The im-
mobilization requires DTC to provide what it considers
“ancillary services,” as well—including the “collection and
payment of dividend and interest distributions.” Id. at 7.

The practice by stockbrokers, bank trust departments
and custodians, and, lately, depositories, of holding secu-
rities in their own names rather than the beneficial own-
ers holding them in theirs, is sometimes called holding
securities in “street name” or in “nominee name.” *
These intermediate holders serve numerous functions and
their role in the securities industry predates even the
first federal securities legislation.?> One function they do
not serve well, however, is the efficient distribution of
dividends, interest and other distributions. Obviously, in
terms of pure efficiency in getting the moneys from the
issuer to the beneficial owners, it would be best if all
the beneficial owners appeared on the issuer’s record.

20 [Continued]
DeCesare Dep. 156 (“we hold 100 percent of what’s outstanding in
a single certificate”), 209-10 (statement of DTC’s counsel that DTC
holds a certificate as recordholder under U.C.C.).

21 While the stockbrokers, bank custodians and depositories are
sometimes called “nominees,” strictly speaking, “nominee” refers
to an entity, generally a partnership composed of officers of the bank
or depository, which adopts a short name and holds securities for
the account of the depository, bank trust department or other
holder, in order to avoid, through the use of a partnership name,
the onerous stock transfer requirements that may attend transfers
by a corporation and particularly by a corporate fiduciary. Probably
the best known nominee in this sense is the nominee of the DTC,
“Cede & Co.”

22 See Merrill Lynch, Pierce, Fenner & Smith, Inc. v. North Eur.
Oil Royalty Trust, 490 A.2d 558 (Del. 1985); S. Rep. No. 1455, 73d
Cong., 2d Sess. 76 (1934) ; Final Report of the SEC on the Practice
of Recording the Owmnership of Securities in the Records of the
Issuer in Other than the Noame of the Beneficial Owner of Such
Securities (Dec. 3, 1976) (hereinafter “SEC Street Name Study”)
at 1-3.
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DeCesare Dep. 405-07. But for the various reasons just
outlined, they do not. Moreover, in many situations—as,
for example, margin accounts that are not fully collateral-
ized, margin accounts with sweep features but negative
cash balances (Principe Dep. 53), or certain trust ac-
counts—there may be an intent not to distribute cash
dividends to the beneficial owner of the underlying
security.

By 1965, when the Court decided Texas v. New Jersey,
23.7 percent of the equity securities of publicly-owned
companies was held in nominee and street name. SEC
Street Name Study 78. By 1975, shortly after the Court
decided Pennsylvania v. New York, the proportion had
risen to 28.6 percent. Id. The trend toward securities
certificate immobilization has continued. During the
1980s, it passed the 50 percent mark.?

As these figures indicate, the practice of “street name”
or “nominee” registration is far from universal. Many
investors, large and small, prefer to be stockholders of
record. There are only a handful of depositories and
probably no more than a few thousand stockbrokers and
bank trust departments/custodians actively engaged in
holding securities for the accounts of participants or cus-
tomers. Yet annual SEC filings for 1991 indicate that,
for example, American Telephone & Telegraph Company
had 2,426,354 common stockholders of record; General
Motors had 1,774,420 stockholders of record of its various
classes of common stock; General Electric had 490,000
common stockholders of record; IBM had 772,047 common
stockholders of record; and BellSouth had 1,355,908 stock-
holders of record.?* Thus the vast majority in number of
their recordholders were also beneficial owners.

23 Division of Market Regulation, SEC, Progress & Prospects:
Depository Immobilization of Securities & Use of Book-Entry Sys-
tems 4 (June 14, 1985).

2¢ AT&T 1991 Annual Report to Stockholders, inside back cover;
GM 1991 10-K Report, p. I1-45; GE 1991 10-K Report, pp. 21-22;



18

New York’s practice with respect to all unclaimed stock
and distributions held by these intermediate holders has
been particularly aggressive. New York does not partici-
pate in the cooperative efforts of the Unclaimed Property
Clearing House. It has an overbroad statute, ealling for
the delivery to New York of all abandoned securities held
by brokers doing business in New York—without regard
to whether the holder’s records indicate that the owner’s
last known address is in New York, or (if there is no
known owner or address) whether the broker is incorpo-
rated in New York.? To make matters worse, New York’s
three-year dormancy period is the shortest in the nation.
See Egon Guttman, Modern Securities Transfers at S16-2
to S16-32 (3d ed. Cum. Supp. 1991).2¢ New York’s ag-
gressiveness—and the reliance of other states on the Texas
rule—is illustrated by a letter on the letterhead of Texas’
then Treasurer (now Governor), Ann Richards, to E.F.
Hutton, a brokerage firm that did business in New York
(but was incorporated in Delaware). Ms. Richards’ rep-
resentative wrote to express her department’s frustration
with the broker’s practice of submitting all unclaimed
intangibles to New York: “the rule adopted [in Texas v.
New Jersey] requires reporting to the state of last-known
address of the creditor (or owmer) as shown by the
debtor’s (holder’s) books and records; and if there is no
last-known address, then to the state of incorporation of
the debtor.” 27

IBM 1991 Annual Report to Stockholders, p. 53; BellSouth 1991
Annual Report to Stockholders, p. 62.

25 N.Y. Abandoned Property Law § 511 (McKinney 1991) (App.
A pp. 38a-48a). New York has not amended its statute to comport
with the requirements of Texas v. New Jersey.

28 Some other states also have a three-year period. See, e.g., Cal.
Civ. Proc. Code § 1513 (West Supp. 1992).

27 Letter of October 16, 1986 (Appended to N.Y. Supp. Reply Br.
(Nov. 20, 1991)) (App. C hereto at p. 82a). Unlike its current posi-
tion, Texas there made no suggestion that E.F. Hutton should be
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New York takes possession of unclaimed “owner/
address unknown” cash and other intangibles held by DTC
(a New York banking corporation) without question from
Delaware; the same is true with such property held by
New York banks. But a large number of brokerage
houses are incorporated in Delaware.

Delaware therefore commenced this action in this Court
to collect the “owner/address unknown” funds that were
taken by New York from “Delaware Brokerage Corpora-
tions.” Delaware’s suit was a narrowly drawn one, en-
tirely dependent on the application of the settled rules of
this Court’s prior decisions to the facts of what New York
was doing. Because the exclusive forum for suits between
states is this Court, Delaware’s case, although having ele-
ments of a “collection” suit, had to be brought here; in-
deed, New York, urging that the case did not involve sub-
stantial questions of law but only factual issues, contended
that this Court should exercise its discretion not to hear
it. Brief of N.Y. in Opp. to Motion for Leave to File Com-
plaint 24 (May 9, 1988). New York’s substantive posi-
tion was that the property in question, which appears to
be “owner/address unknown,” actually is not; New York
claims that all the unknown owners whose funds are held
by stockbrokers may be “statistically” presumed them-
selves to be stockbrokers, with “trading addresses” in
New York. See Report 58-59 & n.50.

Early on, Delaware found allies in several states who
appeared as amict curiae in its support and asserted that
“New York is not entitled to escheat unclaimed intangible
property held by brokers conducting business in New York
but incorporated elsewhere.” *® They expressed a “sig-

looking to the state of principal executive office of each issuer of
owner unknown property, or that the issuer was somehow the
“debtor.” On the contrary, the “holder” is described by Texas as
the “debtor.” The debtor’s domicile was its “state of incorporation.”

28 Brief of Amici Curige Pennsylvania, Florida, Rhode Island,
New Jersey, Arizona, Utah, and Arkansas (May 9, 1988) at 2,
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nificant interest in this matter because they rely upon the
rules of priority established by the Court . ... Adherence
to these equitable standards enables amici States to avoid
litigation resulting from inconsistent claims to the same
property. The relief sought by Delaware is compatible
with the rules followed by amici States.” Id. Again,
amici reiterated: “[i]f no record is available, or if the
state with priority had no escheat law, then the state of
the holder’s incorporation [is] entitled to escheat the
property.” Id. at 5, 9 (emphasis supplied).

4. Reference to the Master.—After granting Dela-
ware’s motion to file its complaint, the Court appointed a
Special Master. 488 U.S. 990 (1988). There followed
massive interventions in what resembled a feeding frenzy.
Delaware’s early amici, who had viewed Delaware’s posi-
tion as consistent with the “salutary holding of Texas V.
New Jersey” (Brief of Amici at 10), came to see an op-
portunity to modify the rules and collect a windfall
Starting in 1989, they sought intervention, as did every
state in the Union (and the District of Columbia),? ad-
vocating one or another theory that would allow them to
recover the money at issue under the backup rule®® Un-
claimed intangibles held by DTC and the New York bank
nominees were added to the scope of the case when the
Court granted Texas’ motion to intervene, greatly increas-
ing the case’s scope.*

29 The last of these applications to intervene, that of Massachu-
setts, came only in March 1992, two months after the Master’s
Report.

30 The Court has not passed on any of the applications for in-
tervention other than that of Texas, but the Master has favorably
recommended all of the motions to intervene that he received prior
to January 28, 1992 (Report 5), and the states seeking leave to
intervene have been permitted to participate before the Master as
fully as if this Court had approved their intervention.

31 In comparison to the roughly $450 million remitted by DTC,
Broker/Dealers and Financial Institutions during the period 1985
to 1989, New York received only $139 million of funds remitted
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Two new theories emerged. A group led by Texas urged
a modification of the rule previously called “salutary”—
they argued that the state of incorporation of the issuer
should be entitled to escheat the unclaimed funds, rather
than the state of incorporation of the holder (as per the
Texas letter, the practice of forty-five jurisdictions
through the Unclaimed Property Clearinghouse, and the
brief for the seven early amici states). This, although
the funds were no longer held by the issuer (who indeed
had no claim whatsoever to them). Among the Texas
group are former amici Florida, New Jersey, Pennsyl-
vania, Utah, Arkansas, and Arizona.

A group with a more radical agenda was led by Cali-
fornia. This group’s theory called for an outright overrul-
ing (at least in the present situation) of the backup rule,
and its replacement with a test to be determined by the
states in a process of negotiation or binding arbitration
once the Court overruled Texas v. New Jersey. That test
has not been articulated with any precision by this group
but it seems to be related to the incidence of investor ac-
tivities throughout the United States. Among this group
is former amicus Rhode Island.

Various motions for judgment on the pleadings and
for partial summary judgment were filed. The Master
allowed limited discovery, only on the subject of how

from Delaware Brokerage Firms for a much longer time period
(1972 to 1988). See supra pp. 13-14 n.17. Because the DTC and the
New York banks were New York-domiciled, Delaware’s complaint
did not seek “owner/address unknown” property in their hands (or
in the hands of brokers not incorporated in Delaware). By seeking
a revision or reinterpretation of the Texas v. New Jersey ‘“backup”
rule to refer to the corporate domicile of the “issuer” of the securi-
ties on which the distributions had been paid, rather than the
holders who owed them to an unknown creditor, the Intervenors
attempted to get a share of the larger pie ($450 million), which
includes that held by the Delaware brokerage firms that were the
original object of the suit. (The figures for the “larger pie” may be
swollen by New York’s proper or improper escheats of dormant
broker customer accounts, for which of course there are names and
addresses. See Principe Dep. 110.)
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the present nominee dividend and interest distribution
system works; he permitted no discovery on any other
matter, such as the consequences of changing or reinter-
preting the escheat rules.®

5. The Master’s Report and Recommendation.—The
Master’s Report recommends two changes to the Texas
rule—one acknowledged, the other not. First, the Report
recommends that the terms “debtor” and “creditor” used
in Texas v. New Jersey and Pennsylvania, v. New York
should be viewed merely “as an attempt to identify the
relevant parties” rather than as a description of legal re-
lationships. The Report purports to have discovered a
federal common law definition of the term ‘“‘debtor” that
bears no relation whatever to the state property laws giv-
ing rise to the unclaimed property in this case. Under
this federal common law, the state laws that govern the
establishment of and rights—both private and public—
in the property at issue are to be ignored; instead, accord-
ing to the Report, the “relevant attributes” of the parties
to each type of transaction must be evaluated in order
to determine which ones are most like the parties in Texas
V. New Jersey and Pennsylvania v. New York. The Re-
port goes on to conclude that the task is impossible in this
case. Report 32-34. Therefore the Report resorts to a
“tie-breaker” by intuiting which interpretation would be
more “fair.” Report 35. Under this approach—which
ignores the ordinary meaning of the words debtor and
creditor—the Report concludes that the issuer, rather than
the holder, should be viewed as the “debtor.”

Second, the Report recommends that the Court aban-
don the part of the backup rule that views the state of
incorporation of a corporate “debtor” as its ‘“domicile”
and thus entitled to escheat; instead, the Report recom-
mends that the state of the “principal executive office” of

32 Indeed, the Master denied an application by Delaware, follow-
ing the Master’s exposure of a draft report reaching substantially
the same conclusions that his Final Report did, that discovery be
permitted before the Master’s Report was made final. Discovery
Order No. 15 (Jan. 28, 1992).
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the corporate “debtor” (of course, as redefined) should be
entitled to escheat. This modification was proposed by the
Master sua sponte—no one (not even the California
group) suggested that the backup rule thus be modified
until after the Master circulated a draft of his Report
containing such a recommendation for comment. The
Report contains no definition of how far this recommen-
dation applies. Is it just for this case? Or is it supposed
to operate as an overall replacement for the “state of
incorporation” in the backup rule of Texas V. New Jer-
sey? Other than (1) what may be gleaned from a some-
what cryptic footnote in the Report (p. 35 n.32) suggest-
ing that the abandonment of the “state of incorporation”
rule would assist in making the “debtor is the issuer”
rule “fair” and (2) the Report’s discussion of the per-
tinence of securities issuers’ SEC reports (Report 44-
48),* no limiting principle is apparent in the Report.

The Report did not undertake to say what its recom-
mendation was as to who should prevail between the plain-
tiff Delaware and the defendant New York if the Mas-
ter’s recommendation about the “issuer as debtor” theory
of the Texas Intervenors and his spontaneous substitution
of “principal executive office” for “state of incorporation”
were not accepted by the Court. However, the Master’s
discussion of New York’s arguments concerning the
backup rule (Report 67-68) clearly indicated that Dela-
ware was to prevail in such case.

SUMMARY OF ARGUMENT

I. Neither of the two rule changes recommended in
the Report, one acknowledged as a change by the Master
and the other not, should be adopted.

A.1. Contrary to the Master’s conclusion, there is no
reason to believe that this Court used the word “debtor”

33 But looking the other way, see the Draft Report’s consciousness
that the new rule might be applied “in other cases (or circum-
stances).” Draft Report 57 n.64, quoted in our Exceptions at E-8.
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in the Texas and Pennsylvania cases in other than its
usual and conventional meaning—one who owes some-
thing to another. The Master’s construection, indeed, re-
quires one to assume that the Court used that word in two
different senses on the same pages in those decisions.
Under the law of all 50 states, the “issuer” of securities
is not a debtor of anyone with respect to a dividend or
interest distribution once the issuer has paid it to the se-
curity holders shown on its record. Construing “debtor”
to mean what state law considers to be a debtor is
rooted in the tradition of escheat cases prior to the Texas
case; the Master’s recommendation goes beyond the tradi-
tional limits of substantive due process taught by those
earlier decisions. In personam jurisdiction due process
questions join to suggest that the Master’s recommenda-
tion is so extraordinary as to be suspect.

2. Under state law, the issuer is not a “creditor” of
the nominee holder, nor a debtor of the beneficial owner;
and the record establishes that the nominee holders are
not agents of the issuer. The Uniform Commercial Code
in all 50 states and state corporation law confirm that
the issuer discharges its indebtedness with respect to a
distribution by properly paying the holder of record.
Commerecial practice also confirms this. The reasons given
by the Master and the Intervenors for ignoring these
uniform rules are without merit. The Master’s approach
is metaphoric rather than legal and the Intervenors cite
either state statutes that provide options which issuers
never use or SEC rules that are inapplicable to dividends
and do not mean what the Intervenors contend.

3. The Master’s recommendation on this score is in
essence that the state law as to who is a debtor should be
ignored. But in this case, the federal law with respect
to the permissibility of escheat necessarily builds on state
law. It is property created by state law that is the sub-
ject of escheat. There is no federal reason to displace
state law in this situation. It would compound the error
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not only to displace state law, but to displace state law
which happens to be uniform in all 50 states.

4. The Master’s suggestion that “fairness” demands
that the money in question be “sent back where it came
from,” to the issuer, as a sort of “tie-breaker,” is based
on the Master’s personal notions of fairness which hardly
seem necessary ones; the “send it back where it came
from” rule has been rejected by this Court before, and
making a rule change purely for the sake of alleged “fair-
ness,” in the terms conceived by the Master, appears to
be a choice for the legislative branch.

B. The Master’s sua sponte change in the definition of
corporate domicile from “state of incorporation” to “state
of principal executive office” is likewise unjustified.

1. No developments in the law since 1965 indicate
that the choice made by the Court in the Texas case and
reaffirmed in the Pennsylvania case should be abandoned.
This Court has, indeed, in the intervening period, repeat-
edly stressed the important role of the incorporating state
in corporate matters.

2. The present rule works well administratively. The
replacement rule suggested by the Master is unworkable
and will be a source of litigation and conflict; even the
provisions of the U.C.C. that the Master finds establish
workability demonstrate exactly the contrary. Moreover,
even the prop the Master has suggested be used—the
principal executive office address given in SEC filings
—is unavailing if the rule is applied beyond the narrow
context of the present case and to the extent of the backup
rule generally, since it will involve corporations that are
not SEC filers. The Master suggests no limiting princi-
ples why the rule change as to the determination of cor-
porate domicile should be limited to the specific situations
involved in this case.

3. Fairness demands retention, not rejection, of the
present rule as to corporate domicile. A properly chosen
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state of incorporation can provide significant benefits to
shareholders, as recent academic analyses and studies
indicate. Given recent developments in real-world cor-
porate sociology, the same cannot be said with any con-
fidence as to the state of “principal executive office.” The
location of principal executive offices has over the decades
ceased to have any relevance to the productive activities
of corporations and has become more and more a personal
choice by a small cadre of top corporate executives.

4. Here again, the Master’s notions of “fairness” are
misconceived. The Master also ignores the public-sector
efforts that a state, like Delaware, must make in order
to provide its corporations with a properly functioning
statute and a judiciary attuned to sophisticated issues of
corporate law; it would be unfair to disregard those
efforts.

C. Both with respect to the corporate domicile rule
change and as to his recommendation that the issuer is
to be considered the “debtor,” the Master ignores the
principles of stare decisis that have been taught by the
decisions of this Court, and violates the expectations of
the states expressed by their adoption of the uniform
escheat acts.

II. Should the Court, contrary to our contentions,
accept one or both of the Master’s recommendations for
rule changes, the ruling should not be made retroactive
as the Master suggests. Retroactivity would cause the
states that relied on the plain language of the Texas
and Pemnsylvania cases and adopted the uniform acts
implementing them to be divested of property escheated
in reliance on them. The very purpose of the Texas rule
was to have a clear, certain and simple rule “once and
for all” to resolve conflicting state claims for escheat.
Retroactivity here would disturb Delaware’s justifiable
reliance on the rules laid down in the Texas case and
would be inconsistent with this Court’s precedents con-
cerning retroactive application of changes in judge-made
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legal rules, particularly in the context of asserting retro-
activity against a state.

III. The Master rejected New York’s theories under-
lying its factual assertions about the moneys originally
at issue in this case. New York’s contention that the
moneys in the hands of brokers owed to persons unknown
should, on a statistical basis, be deemed to be owed
generically to “other brokers,” and that all those other
brokers should be deemed to have “trading addresses” in
New York, was rejected by the Master, and properly so.
The record amply confirms the Master’s findings on this
point.

But because the Master proceeded on his theory of “the
issuer as debtor” and on his rule change concerning the
test of corporate domicile, the Master never drew the con-
clusions that necessarily would flow from those findings,
should this Court not follow his recommendations that the
“issuer” was the “debtor” and that the corporate domi-
cile rule should be changed. However, it follows neces-
sarily from the Master’s correct findings about New
York’s theory that Delaware should have judgment against
New York, and this Court should so rule.

ARGUMENT

I. THE COURT SHOULD ACCEPT NEITHER THE
MASTER’S UNACKNOWLEDGED CHANGE TO
THE BACKUP RULE—THAT “ISSUER” BE SUB-
STITUTED FOR “DEBTOR”—NOR HIS ACKNOWL-
EDGED CHANGE—THAT “STATE OF PRINCIPAL
EXECUTIVE OFFICE” BE SUBSTITUTED FOR
“STATE OF INCORPORATION”

The Master’s Report, if followed by this Court, would
destroy the stability that the Court’s earlier decisions
have brought into this field and would unsettle the law in
an area where litigation involves the exclusive origi-
nal jurisdiction of this Court. The Master proposed two
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rule changes: the first rule change, not acknowledged as
such, applies a theory of “federal common law” to set
aside the definition of who is a debtor under the laws
of all 50 states. The second overrules a prescription of
corporate domicile for escheat purposes followed in the
two original cases and having its roots in the prior escheat
jurisprudence. The alternative rule proposed is arbitrary,
amounts to change for change’s sake, and particularly if
applied beyond the scope of this case—as well it may,
since it is without limiting principle—will be the source
of great administrative difficulties. Following the Master’s
recommendation would involve a departure from this
Court’s decisions on the proper application of the rules
of stare decisis. The Master’s notions of “fairness,” which
prompted the rule changes, seem hardly persuasive; but
if they are, presumably the matter of changing the rules
can be left to the attention of Congress.

A. In the Circumstances Involved in This Case, the
“Issuer” Is Not a “Debtor” with Respect to the
Dividends and Interest Under State Law, and
Should Not Be Regarded as a “Debtor” by This
Court for Purposes of Escheat

Following a circuitous path, the Report accepts the
position of the Texas group and recommends that the
“issuer” (rather than the holder of the unclaimed prop-
erty) be deemed the ‘“debtor” under the Texas rule. The
Report begins with a fundamental misapprehension about
the nominee system: that it was designed for the purpose
of speeding the distribution of dividends and therefore “the
distribution system’s use of intermediaries may have origi-
nated as a matter of convenience.” Report 25. There is
absolutely no evidence in the record, and no party con-
tended, that nominee holders exist in the chain of title
between the issuer and the ultimate beneficial owners of
securities for the purpose of ‘“convenience” in getting
dividends into the hands of the beneficial owners. As we
explained above (see supra pp. 13-15 & n.19), the nominee



29
system was designed to perform a number of functions
other than the distribution of dividends; efficient distribu-

tion of dividends is accomplished largely in spite of the
presence of nominee holders.

The Report then appears simultaneously (1) to reject
the relevance of state law to the determination of the
identity of the “debtor” and (2) to suggest that under
state law the recordholders may not be debtors of the
persons for which they are nominees (suggesting that
possibly the issuer is). This latter suggestion appears
to proceed from a misconception that the recordholders do
not consider themselves as possessing an ‘“asset” in the
form of the moneys in turn owed to the unknown cred-
itor. Report 25-26.

This statement is controverted by the record and
other evidence. It is clear that the cash in the hands of
the recordholders is viewed as an asset and that there
is a corresponding liability. See American Institute of
CPAs, Audits of Brokers & Dealers in Securities 34-36
(1973) (listing “Failed to Deliver” accounts and customer
accounts as assets, with corresponding liability for “un-
claimed dividends”) (Lodged with the Clerk by New
York (May 9, 1988), Tab C); Cirrito Dep. 84. The
DTC uses the excess cash from the “overages” in its
hands at issue in this case to pay its expenses in at-
tempting to find the creditors and distributes the sur-
plus annually to its participants. DeCesare Dep. 152-
53, 817, 475. The brokerage houses are free to use these
funds in their business, subject only to certain limita-
tions, not applied on an individual basis, similar to those
applicable to any customer’s funds in a broker’s hands.
See infra pp. 44-45 & n.57. Subject to those limitations,
the brokers and banks put the moneys in their general
bank accounts; in whatever account, they appear to earn
and retain the interest on these funds. Shearer Dep. 261-
65; Wellener Dep. 66; Cirrito Dep. 95-96. If the funds
are unclaimed during the statutory waiting period and
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are escheated to New York, no interest is due New York
if the funds are remitted promptly. N.Y. Abandoned
Prop. L. § 511.2. All of the witnesses testified that their
firms escheated the “overages” to New York. Cirrito
Dep. 93; DeCesare Dep. 152; Principe Dep. 109; Scott
Dep. 175; Shearer Dep. 185-86; Wellener Dep. 59-61.
Thus, any interest earned during the waiting period in-
ured to the benefit of the holder.3*

These fairly obvious factual errors in the Report are
then compounded by its failure to give the words used in
the Texas rule their ordinary meaning; the Report instead
concludes that the Court’s use of the terms “debtor” and
“creditor” was “descriptive—an attempt to identify the
relevant parties.” 3® The Report therefore concludes that

3¢ The Report also exhibits a confusion between assets and net
worth. It is claimed that the intermediaries do not possess an asset
“that would properly be reflected on a balance sheet in the sense of
being a pogitive factor in establishing the intermediary’s corporate
worth.” Report 26. But an asset is no less an asset because its
acquisition is accompanied by a countervailing liability and does not
increase net worth. The existence of a countervailing liability does
not mean that the asset is not an asset. If one deposits $100 in cash
in a bank, the bank’s cash assets increase by $100 and its deposit lia-
bilities increase by the same amount, so that there is no increase
in its net worth. But after the deposit the cash is an asset of the
bank, and conducting such matching transactions is a principal part
of a bank’s business.

35 Report 29. This reasoning is peculiar. Clarity in identifying
the relevant parties is promoted by using their actual names—“Sun
0il”; “Western Union,” etc. (see Fed. R. App. P. 28(d) ) ; words de-
scribing the parties’ legal relationships tend to be more useful in
setting down generally applicable rules, so that those who must apply
the rules need not search for other relevant attributes. Indeed, in
Texas V. New Jersey, the Court described the parties in just that
way—identifying them by name until it came time to evaluate the
four “different possible rules” to be applied to “intangible property,
such as a debt,” 379 U.S. at 677-78, at which point the Court
switched from the parties’ names to the general words ‘“debtor,”
“creditor,” and ‘“state.” In stating the generally applicable rule,
the Court used the words that described the parties’ legal relation-
ships—mnot their “relevant attributes”; unless one views the “rele-
vant attributes” as that of being a ‘“debtor” and a “creditor.”
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the Court did not intend the words to have their ordinary
meanings, but instead “intended . . . to ask future courts
(and Special Masters) to search for parties with relevant
attributes . . . of the parties denominated ‘creditors’ and
‘debtors’ in these two opinions.” Report 30 (emphasis in
original). By declining to give the word “debtor” its ordi-
nary meaning, the Report creates an unnecessary am-
biguity; it then asserts that the ambiguity may only be
resolved with resort to a so-called “tie-breaker”; and
it concludes by intuiting which interpretation of the word
would be more “fair.” Report 35.

This approach suffers from a number of flaws. First,
and most simply, it violates the letter and spirit of the
Texas rule and the fundamental legal principles that gave
rise to it. Second, it improperly ignores state law.
Finally, the various technical justifications given by the
Master and others for this departure from precedent are
unavailing.

1. The “Issuer as Debtor” Recommendation Violales
the Rule of Texas v. New Jersey and Contravenes
the Legal Underpinnings of the Doctrine of
Escheat

(a) Texas v. New Jersey demands two elements: a
known “debtor,” who owes the money or property; and a
“creditor”’—who is either “known” but “lost” (under the
primary rule) or “unknown” (under the backup rule)—
to whom the debtor owes the money or property but can-
not pay it. The backup rule provides a simple, clear,
black-letter rule for governments and businesses to live
by: “if [the creditor’s last known] address does not
appear on the debtor’s books or is in a State that does
not provide for escheat of intangibles, then the State of
the debtor’s incorporation may take custody of the funds.”
Pennsylvania V. New York, 407 U.S. at 210. Based on
this clear, black-letter rule, 45 jurisdictions have joined
together in the Unclaimed Property Clearing House, with
an agreement interpreting “debtor” as “holder” in the
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context of the backup rule, and have organized computer
programs and other systems to carry the rule into
practice. o

The Report makes a simple inquiry complicated. Rather
than looking to the current debtor, the Report “interprets”
the rule by purporting to discover that the “debtor” under
the Texas rule actually means “former debtor.” But the
usual definition of a “debtor,” in both ordinary and legal
usage, is someone who—in the present tense—owes some-
thing to another. See Webster’s Third New International
Dictionary 583 (1986) (defining ‘“debtor” as ‘“one owing
money to another’) ; Black’s Law Dictionary 404 (6th ed.
1990) (defining “debtor” as “[o]ne who owes a debt
to another who is called the creditor; one who may be
compelled to pay a claim or demand; anyone liable on a
claim, whether due or to become due,” and quoting the
definition in U.C.C. § 9-105(1) (d), “the person who owes
payment or other performance”).

The holders in this case meet the usual definition of
a “debtor”—they owe the distribution in their hands to
the creditor, whose identity is not known. It is not sur-
prising that the widely adopted uniform acts recognize
that the “holder” of the unclaimed property (the one
with the obligation to hand it over to the escheating state)
is the “debtor” under the Texas rule. See supra p. 10.
Indeed, the official commentary to Section 3 of the 1981
Uniform Act states that in Texas v. New Jersey “[t]he
.Supreme Court ruled that, when property is owed to per-
sons for whom there are no addresses, the property will
be subject to escheat by the state of the holder’s domicile.”
8A Uniform Laws Ann, 634 (1983). And all agree that
under relevant state commercial and corporation law and
practice (adopted and recognized by all 50 states and
the District of Columbia), the issuer is neither a “credi-
tor” nor a ‘“debtor” at the time of escheat regarding the
dividends and interest that, as here, have found their way
into the hands of a recordholder (or a participant in a
depository recordholder): once an issuer has made a
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distribution to the recordholder of the security, the tssuer
no longer has any right or interest at all in the distribu-
tion; and having discharged its obligation by paying the
recordholder, it is certainly not a “debtor.” See infra
pp. 37-39.

The Report’s recommendation actually requires the word
“debtor” to carry different meanings for purposes of the
primary and backup rules in the context of the situation
involved in this case. To implement the primary rule,
which is that property is subject to escheat “only by
the State of the last known address of the creditor,
as shown by the debtor’s books and records,” Texas V.
New Jersey, 379 U.S. at 6823 one must look to the
“holder’s” books and records for a lost creditor with a
last-known address. The person to whom the holder may
be owing the funds would not be shown by the issuer’s
books and records; the issuer’s records in these situations
would show only a depository, broker or bank which has
been paid. But once it is determined that the “primary
rule debtor”” (here, the holder) shows no last-known ad-
dress for the creditor, the Master then stops viewing the
holder as ‘“debtor” and the issuer then becomes the
“debtor” for the purposes of determining the application
of the backup rule. Thus, one must read the Texas and
Pennsylvania cases as using the word “debtor” in different
senses in the same opinion?® or in the same paragraph,®
if one follows the Master.

(b) The Texas rule was not drawn out of thin air.
It was the culmination of a long line of cases defining the
limits of a state’s power to escheat. See supra pp. 2-6.
By failing to consider these cases, the Report’s recom-
mendation exceeds those limits.

In his call for a “lawyerlike definition of state power
over this subject,” Justice Jackson summarized “[t]he

38 For almost identical language, see Pennsylvania v. New York,
407 U.S. at 210.

87 Texas v. New Jersey, 379 U.S. at 677, 679, 681.
38 Pennsylvania v. New York, 407 U.S. at 210.
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two usual examples of escheat [that are] properly inci-
dents of sovereignty”:

First, sovereignty in the sense of actual dominion
over the property escheated. ... The right to appro-
priate intangible property constructively within the
state . . . has been upheld by this Court .... Second,
sovereignty over the person, as a resident or citizen,
will justify the state in stepping into his shoes as
claimant of abandoned property.

Conmecticut Mut. Life Ins. Co. V. Moore, 333 U.S. at
560-61 (Jackson, J., dissenting) .%°

Justice Jackson thus synthesized the two sources of a
state’s power to escheat: power to step into its citizen’s
shoes as a claimant, and power to seize funds from a
person subject to its jurisdiction. The Tewas rule does
not supplant these principles; it builds on them, providing
a framework for the states to exercise their escheat
power within the limits imposed by their status in our
federal system as coequal sovereigns and by the Due Proc-
ess Clause. The primary rule allows the last known
sovereign to step into the creditor’s shoes and claim the
funds for her. The backup rule allows the state where
the intangible property is constructively located to claim
it if no appropriate sovereign can be identified under
the primary rule.

Under the Report’s recommendation, however, neither
‘the primary rule’s state—which steps into the shoes of
the creditor—nor the backup rule’s state—which exer-
cises constructive dominion over the debt—is allowed to
escheat. Instead, a third state—with no relationship
whatever to the holder of the funds or to the lost claim-

89 For background, see Note, Origins and Development of Modern
Escheat, 61 Colum. L. Rev. 1319, 1319-23 (1961); Ray H. Garrison,
Escheats, Abandoned Property Acts, and Their Revenue. Aspects,
85 Ky. L.J. 302, 302-04 (1947); Anderson Nat'l Bank v. Luckett,
321 U.S. at 240; Late Corp. of the Church v. United States, 186 U.S.
at 56-57,
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ant—has priority. Thus, as long as the rule under state
law is that the issuer is not a “debtor,” it would appear
to go beyond the traditional limits of the Due Process
Clause to permit the state in which the issuer is located,
but where the state-law debtor is not, to escheat in an
“owner/address unknown” situation. Where a state, un-
der its own laws, is not a place where the “debt” (that is,
the “debtor”) is located, or a state where the creditor
(as per her last-known address) is located (since the
identity of the creditor or her address is unknown)
there might be no connection at all between the escheat-
ing state and the holder of the funds*® To be sure,
the states might amend their corporation laws to provide
that payment by an issuer to the record owners does not
discharge the issuer’s obligations, and the due process
limitations thus might be overcome (assuming that the
corporate domicile rule remains intact); but that is not
the law today, and surely the disastrous effect of such a
rule on corporations and municipal issuers would dis-
suade most legislatures from adopting it. Accordingly,
serious substantive due process concerns are implicit in
the Master’s recommendation on this score—concerns that
appear insurmountable if both rule changes are adopted.

In personam jurisdictional due process issues also sug-
gest that the rule recommended by the Master is so
extraordinary as to be suspect. Under the Report’s rec-
ommendation, a state making claim to the property at
issue might have no contacts whatever with the holder.

40 National Geographic Soc’y v. California Bd. of Equalization,
430 U.S. 551, 554 (1977) (Due Process Clause requires some “nexus”
between out of state seller of goods and state imposing sales and
use taxes); National Bellas Hess V. Department of Revenue, 386
U.S. 753, 7566 (1967) (“‘some definite link, some minimum connec-
tion between a state and the person, property or transaction it
seeks to tax’”) (quoting Miller Bros. V. Maryland, 347 U.S. 340,
344-45 (1954)); State Bd. of Ins. v. Todd Shipyards, 8370 U.S. 451,
455 (1962) (Due Process Clause precluded Texas’ taxation of insur-
ance premiums where ‘“only connection between Texas and the
insurance transaction is the fact that the property covered by the
insurance is physically located in Texas”).
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In such a situation, the Master conceded that the holder
would be protected from being sued in the courts of the
state claiming the right to escheat under International
Shoe Co. v. Washington, 326 U.S. 310 (1945), and Shaffer
V. Heitner, 433 U.S. 186 (1977).#* The Report, however,
observes that “nothing in those [recommended] rules
would prohibit the state of incorporation from suing in
the courts of the state where the unclaimed property
was located.” Report 69.

That response reveals just how dramatically this pro-
posal would cut the doctrine of escheat away from its
roots and impair the ability of states to enforce their
escheat laws. Creating a regime in which states were
required to resort to the courts of sister states would be
an unseemly derogation from the independence afforded
to coordinate sovereigns in our federal system. See Ohio
V. Wyandotte Chemicals Corp., 401 U.S. 4938, 500 (1971)
(“no State should be compelled to resort to the tribunals
of other States for redress, since parochial factors might
often lead to the appearance, if not reality, of partial-
ity”). It would also unduly burden escheat collection.
It is no answer to say that—with permission—a state
might be able to collect escheatables in a sister state’s
courts.®? In order to ensure compliance with their escheat

41 Report 69; see also Report of John F. Davis, Special Master,
Pennsylvania V. New York (November 1971) at 18-19 (confronting
the “serious question as to the legality of cutting off or impairing
an individual’s property rights by an in rem proceeding” in a
“forum having no continuing relationship to any of the parties
to the proceeding”). The Court did not need to resolve the Master’s
“doubts as to the constitutionality of the alternative formulas for
escheat” (id. at 20) because it was presented with no good reason
to “carv[e] out an exception to the Texas rule.” 407 U.S. at 214.

42 We may pass over, for these purposes, whether states would be
required to open their courts to the enforcement authorities of
sister states. See Restatement (Second) of Conflict of Laws
§ 89(b) & Reporter’s Note, Taxes (1967) (“it is an ‘open ques-
tion’ whether a State is under constitutional compulsion to en-
force the revenue laws of a sister State”) (citing Milwaukee
County v. M.E. White Co., 296 U.S. 268, 275 (1935)).
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regimes, most states also impose penalties for failure to
comply.®® And no state is required to enforce another’s
penal laws. Huntington v. Attrill, 146 U.S. 657, 669 (1892) ;
Restatement (Second) of Conflict of Laws § 89 (1967).
Under the Master’s proposal, the states would thus be
left with the prospect of sending attorneys throughout
the nation to pursue recalcitrant holders of escheatables
without the incentive of penalties for noncompliance.

2. The Report’s Justifications for Its Departure
from Ordinary Law and Practice Are Without
Substance

(a) Under well-established and wuniversally-accepted
state law and practice, the issuer is neither a creditor
nor a debtor once it has paid dividends or interest to
the recordholders. Instead, the holder of the unclaimed
property, with no obligation to return it to the issuer,
is the “debtor.”

First, the issuer is not the nominee holder’s “creditor.”
The brokers, banks and depositories here involved are
not in any way agents of the issuer acting on its behalf.
Rather, the issuer makes distributions to them as record
owners, who are fully entitled to the distributions.** Once
a distribution is made, the issuer has no contractual or
legal right to its return.** The evidence in this case con-
firms that these institutions do not act as agents for
issuers. Indeed, DTC, the largest depository, stated that
it acts “for the benefit of its users or Participants, not

48 See Egon Guttman, Modern Securities Transfers 1] 16.08,
S16-2 to S16-29, col. 10 (3d ed. Cum. Supp. 1991).

44 Alternatively, another holder—a depository—makes a distri-
bution, based on ifs record, to its participants.

45 At oral argument before the Master, no counsel disputed this
point, though the Master asked it of all. Transcript at 12, 37,
44-47, 87, 95-96 (Feb. 14, 1991). The only exception, of course, is
the case of errors by the issuer’s paying agent. See DeCesare Dep.
140-41, 270.
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a depository acting as an agent for issuers.” DTC State-
ment (emphasis in original) ; see DeCesare Dep. 263-64
(issuers do not reimburse DTC for expenses). Its con-
tracts with issuers confirm that it is acting in behalf
of its Participants rather than issuers. See DTC Ex. 4.
Similarly, the stockholders’ and banks’ contracts with
their customers confirm that it is the customers—not the
issuers—who are their principals. See, e.g., Tucker Exs.
2, 8; Merrill Lynch Ex. 2; Prudential-Bache Ex. 6;
Citibank Ex. 6. No nominee record owner ever returns
properly-paid distributions to an issuer.

Second, the issuer is not a ‘“debtor” of the beneficial
owner or anyone else once it has paid the record owner.
The use of record ownership—as distinct from beneficial
ownership—is “universally accepted in the United States.”
2 Model Business Corp. Act Ann. § 7.07, at 568 (3d ed.
1991). References to ‘“‘shareholder” in the corporation
laws of substantially all the states are defined as refer-
ences to the recordholders.*®

The Uniform Commercial Code, effective in every state
and the District of Columbia, allows the issuer to “treat
the registered owner as the person exclusively entitled to
vote, to receive notifications, and otherwise to exercise all
the rights and powers of an owner.” U.C.C. § 8-207(1)
(App. A pp. 23a-24a). This right extends to the payment
of dividends and other distributions. The debt created by
the declaration of a dividend is discharged by payment
to the record owner, and the issuer will not be liable to
the beneficial owner on account of such payment. The
Report acknowledges this. Report 25 (quoting 1990 Com-

46 The relevant statutes are listed in Appendix D at pp. 86a-89a.
See, e.g., Tex. Bus. Corp. Act Ann. art. 1.02(A)(15) (West 1980)
(shareholder means “the person in whose name shares issued by a
corporation are registered at the relevant time in the share transfer
records maintained by the corporation”); Ala. Code § 10-2A-2(13)
(1987) (shareholder means holder of record) ; Cal. Corp. Code § 185
(1990) (same). Only Massachusetts does not define shareholder.
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mentaries of the Permanent Editorial Board to the Uni-
form Commercial Code, PEB Commentary No. 4).7

Finally, commercial practice is fully in accord with
these principles. Thus, for instance, debt securities rou-
tinely include provisions confirmatory of the issuer’s
rights in U.C.C. § 8-207. One authoritative source sug-
gests a provision reading:

The Company, the Trustee and any agent of the
Company may treat the person in whose name this
Debenture is registered as the absolute owner hereof
for all purposes whether or not this Debenture be
overdue, and neither the Company, the Trustee nor
any such agent shall be affected by notice to the
contrary.

American Bar Foundation, Commentaries on Model De-
benture Indenture Provisions § 2.2 at 134 (1986).

(b) The Master (and the Intervenors) do not deny
any of this. They do, however, offer several technical
and metaphorical reasons for ignoring it:

First, the Report contends that the role of record
owners and other nominee holders should “mirror the (un-
discussed) handling of the agents or intermediaries in
Texas v. New Jersey—they become (almost) transpar-
ent.” Report 37. The Report thus makes a fundamental
error: it treats the paying agents and banks holding funds
on behalf of Sun Oil in Texas V. New Jersey as if they
were the same as recordholders. See also id. at 18 n.15.

47 See, e.g9., De Anda V. De Anda, 662 S.W.2d 107, 109 (Tex. Ct.
App. 1983); Cooper v. Citizens Nat’l Bank, 267 S.W.2d 848, 853
(Tex. Ct. App. 1954); In re DePew’s Estate, 41 N.Y.8.2d 19, 27
(Surr. Ct. 1943) ; Garvy V. Blatchford Calf Meal Co., 119 F.2d 9783,
975 (7th Cir. 1941) ; see also 12 Charles R.P. Keating & Gail O’Grad-
ney, Fletcher Cyclopedia of the Law of Private Corporations § 5504
(1985 rev. ed.); 7 E.F. White, Thompson on Corporations § 5323
(2d ed. 1927). The notion that this provision is merely an “affirma-
tive defense” is completely irrelevant. It is true that, in any action
on a debt, a defense of “payment” must be pleaded affirmatively.
See, e.g., Fed. R. Civ. P. 8(c). But “payment” is a substantive dis-
charge of the liability.
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Wherever located, paying agents and banks are re-
quired to return unpaid money to their principals, either
by contract or common law principles of agency. See,
e.g., Wellener Dep. 57-64, 92-94, 145-48; Citibank Ex. 3
at C156 (describing typical contractual provision). Pay-
ing and transfer agents are, in corporate practice, agents
of the company; they keep the company’s stock records;
they disburse, on behalf of the company, the cash or shares
to which the holders of record of the company’s securi-
ties are entitled. The cash is provided them by the com-
pany, and, as to stock dividends, the company gives the
transfer agent and registrar an order to authenticate,
countersign and distribute new issues of stock by way of
a stock dividend. Wellener Dep. 17-18, 55-57, 69-72; Citi-
bank Exs. 2, 3; see generally Egon Guttman, Modern
Securities Transfers, Chapter 9 (Issuer and Its Agents)
(3d ed. 1987). DTC is not a paying agent. The discovery
in this case confirms that paying agents (unlike nomi-
nees) return unclaimed distributions to the issuer. Well-
ener Dep. 58, 93, 130.

That is the reason why Sun Oil’'s paying agents were
ignored in Texas V. New Jersey.*®* The brokers and other
holders here, in contrast, do not act for the issuer. It is
not the issuer’s money that they hold; indeed, their claims
to the money are good against the whole world, save the
beneficial owner *° or the escheating state.

48 If the paying agents in the Texas case had any creditor, it
was Sun Oil itself; but Sun Oil in turn was a “debtor” of the “lost”
or “unknown” persons to whom it owed the funds. It was this as
certainly ag if it had kept the funds it owed these people in cur-
rency in its office desk drawers. The fact that Sun OQil, in a normal
fashion, kept the money in banks does not affect the fact that it
was the “debtor.” It did not discharge its debts by putting money
for them into its bank account. By contrast here, by paying the
recordholders, the issuers discharge their debts.

49 Good against the beneficial owner also if the holder is owed
margin debt by the beneficial owner.
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Second, the Report substitutes metaphors for legal rea-
soning. The process is said to be a “continuum”; the
holders are mere “intermediaries” or “conduits” of the
money. But all holders of cash are “conduits.” That is
the nature of money—it passes from one hand to another.
The nominee system’s purpose is not to promote the dis-
tribution of dividends, see supra pp. 13-17, but nominees
still must make distributions; and they do so as obligors
to their participants or customers. The Report also con-
siders nominees “bailees” as to the distributions. Report
28. The term “bailee” might be descriptive of someone
holding a sheaf of currency in his briefcase, but what is
involved here is money which is kept in bank accounts
and, indeed, used in the business of the depositories and
brokers holding it. What is involved is a set of relation-
ships between “creditors” and “debtors.”

If they demonstrate anything, these metaphors demon-
strate only the Report’s inconsistency with Pennsylvania
v. New York. Indeed, the Report acknowledges that
Western Union was more of an “intermediary” than the
holders are in this case. Report 36 & n.84. Yet, in that
case, when the backup rule applied, it was the “inter-
mediary’s” state that was permitted to escheat. If the
Master’s reasoning in this case had been applied to Penn-
sylvania v. New York, then the ‘“debtor” would have
been the sender, or “originator” of the money. It was not.
Senders—Ilike payees—were “creditors” of Western
Union; their states were entitled to claim where there
were addresses and the primary rule could apply.

(¢} The Intervenors also made several technical argu-
ments in support of their “interpretation,” although even
the Master does not embrace these, First, they pointed to
Section 7.28 of the Model Business Corporation Act
(“MBCA”), which was introduced into the text of the
MBCA as part of the overall 1984 revision of the Act,
as a successor to an amendment to the 1969 version of
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the MBCA, promulgated in 1973.% Like its predecessor,
Section 7.23 allows (but does not require) a corporation
to “establish a procedure by which the beneficial owner
of shares that are registered in the name of a nominee is
recognized by the corporation as the shareholder.” ®* This
provision is irrelevant here. It is wholly optional upon
the issuer (and the beneficial owner, who must “opt in”).
Despite the fact that these provisions have been on the
books in at least some states for close to twenty years,
there is no evidence in the record that any of them have
been used at all by any publicly-held corporation in con-
nection with the distribution of dividends or interest. The
reason is obvious: the issuers wish to discharge their obli-
gations of payment of dividends and interest in a way
which is convenient and certain and which minimizes the
chance that they will have to pay twice. By employing the
historic system, reflected in U.C.C. § 8-207(1) and in: the
statutes to which Section 7.23 is a permissive exception,’
issuers can discharge their obligations by paying the rec-
ord owners. Having done so, they are free of any claims
except such as may arise from the issuer’s fault, or its
transfer agent’s fault, in not properly posting transfers
to its record.

Second, the Intervenors pointed to SEC information
and proxy rules designed to allow communications be-
tween issuers and beneficial owners. SEC Regulations
14A and 14C, 17 C.F.R. §§ 240.14a-1 to 240.14c-101. But

80 See Section 2(f) of the 1969 MBCA, revised provision, pub-
lished in Changes in the Model Business Corporation Act, 29 Bus.
Law. 947 (1974). Between statutes based on old Section 2(f), as
revised, and those based on Section 7.23 of the 1984 MBCA, thirty
jurisdictions authorize such a procedure. 2 Model Business Corp.
Act Ann. §7.23 at 619-21 (8d ed. 1991). Section 7.23 is at App.
A p. 28a.

51 The Official Comment notes that “[t]raditionally, a corpora-
tion recognizes only the registered owner as the owner of shares.”
2 Model Business Corp. Act Ann., §7.23 at 617 (3d ed. 1991)
(Official Comment). (Emphasis supplied.)

52 See supra p. 38 n.46 ; Appendix D at pp. 86a-89a.
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these rules have nothing to do with dividends. Under
these rules, banks and brokers: (1) on request, for a
fee, must provide issuers lists of beneficial owners who
do not object to disclosure of their identities and positions,
17 C.F.R. §§240.14b-1(b) (3) (i), 14b-2(b) (1) (i), 14b-
2(b) (4) (ii), 14c-7(b); and (2) must transmit share-
holder communications such as annual reports and proxy
materials to beneficial owners. 17 C.F.R. §§ 240.14a-7,
14a-13, 14b-1(b), 14b-2(b) (3), 14¢-75 App. A pp. 53a-
T5a.

The first identified portion of these rules, under which
issuers may request lists of “non-objecting beneficial own-
ers” (“NOBO’s”—not objecting, that is, to disclosure of
their identities), is designed to let issuers communicate
directly with beneficial owners. The record indicates that
actual use of that portion of the rules for issuers to com-
municate directly with owners who are not of reeord is
highly limited; in most cases the issuers simply send a re-
quested quantity of shareholder communications to the
banks and brokers who redistribute it to their customers.5
But even if one is to assume that there is substantial di-
rect communication from issuers to beneficial owners un-
der these rules, the rules’ silence as to dividends speaks
volumes. The incremental cost of bulk transmission of
shareholder communications is nominal, and “overages” in

83 Similarly, in the context of such communications, DTC’s pro-
cedures “preserve the depository’s transparency as an element in
the chain of communication between corporate issuers and their
beneficial owners of their securities.” DTC Ex. 17 at 3. On the
other hand, the depositories are completely untransparent with re-
spect to the payment of distributions. See DeCesare Dep. 470-74.

%4 The Senior Vice President for operations of Prudential-Bache
characterized direct mailings by issuers to brokerage-house cus-
tomers as “rare.” Cirrito Dep. 52. An operations officer for Citi-
bank, the only bank custodian whose deposition was taken, also
characterized it as “rare” as to Citibank’s custodial customers, did
not realize that the bank was under any obligation to provide the
customers’ identities, and apparently had never heard of the term
“NOBO.” Scott Dep. 123-24,
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such communications—the result of double mailings—do
not result in escheatable property. If the issuer sends a
few hundred too many proxy statements or annual reports
to the nominees on its “position list,” 3° or if it happens to
use the NOBO rules and directly sends mailing pieces to
stockholders who are also receiving them from their brok-
ers, it has lost very little. Extra annual reports are “pub-
licity” and may be distributed on a complimentary basis;
dividends are not. No provision of the present legal sys-
tem, state or federal, requires issuers to distribute divi-
dends or interest directly to beneficial owners whose se-
curities are registered in someone else’s name, and the
record does not reflect that any issuer does.’® The reasons
are obvious. No issuer is willing to accept “overage” in
the distribution of money, as it might be with copies of
an annual report or of a message to its stockholders rec-
ommending against a hostile tender offer.

Third, the Intervenors say that the funds at issue are
not the brokers” funds in any sense, because the brokers
must keep them in a special segregated account for the
benefit of the unknown owners pursuant to Rule
15¢3-3 under the Securities Exchange Act. 17 C.F.R.
§ 240.15¢3-3.

The rule means nothing of the kind. In the first place,
Rule 15¢3-2 allows brokers and dealers to use their cus-
tomers’ “free credit balances” ‘“in connection with the
operation of the business of such broker or dealer,” so
long as the broker or dealer periodically informs each of
its customers that it does so. App. A pp. 75a-76a. Even
if the broker does not know the identity of the customer to

55 Depositories are required by the SEC to provide issuers with
a list of the holdings of their participants in the issuer’s securi-
ties, upon payment of a fee by the issuer. SEC Rule 17Ad-8(b), 17
C.F.R. § 240.17Ad-8(b).

56 Indeed, Vice President DeCesare of the DTC insisted that “the
industry would have a serious problem” with bypassing the record-
holders and distributing dividends directly to beneficial owners, and
that DTC would not be operationally able to accommodate an issuer
who wished to do so. DeCesare Dep. 470-74.
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whom it owes the money, it can “use the money in its
business” (subject to any other pertinent rules), so long
as it sends out the periodic notices to all its customers.

The Intervenors seem to rely on Rule 15¢3-3 (e), the re-
quirement for a “Special Reserve Bank Account for the
Exclusive Benefit of Customers.” App. A pp. 76a-78a.
However, the calculation of the moneys to be kept in the
special reserve account (pursuant to the Rule’s Exhibit
A) (App. A pp. 78a-T9a) is not made on a customer-by-
customer basis but is made on an overall basis. Moreover,
the account need only be maintained to the extent that
total credits (such as customers’ free credit balances) ex-
ceed total debits (such as margin debt owed by custom-
ers).’” Where brokers maintain substantial debits, they
are thus free to use much (and, depending on the circum-
stances, sometimes all) of the customers’ “free credit bal-
ances” in the general operation of their businesses.

3. The “Issuer as Debtor” Recommendalion Im-
properly Ignores State Law

The relationships giving rise to the property at issue
here are created by state law, as is the state’s power to
escheat. Federal law, which operates “on top” of the
state-created system, serves two federal purposes here:
it protects persons from deprivation of their property
without due process; and it minimizes interstate disputes
by providing a stable and predictable means of resolving
conflict between states. As in any other property regime,
it does so best by minimizing any disruption of the under-
lying state law and by maximizing predictability for those
who must rely on it.

One would think that the Texas rule, which has proved
abiding for nearly thirty years, would be easily applied

57 Cf. Cirrito Dep. 78-81. Thus, if a stockbroker had $1 billion
in cash credit balances owing by it to wealthy retired persons in
the Hamptons, and had extended $1.1 billion in margin credit to
traders in Manhattan, there would be no balance whatsoever re-
quired in the Special Reserve Account for anybody, even the people
in the Hamptons.
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to this case. No analysis of “relevant attributes,” no
“teasing out” of “ambiguities,” no ‘“tie-breaker” is
needed; well-established, uniformly-applied and easily-
understood principles of state commercial, contract and
escheat law provide straightforward answers to the ques-
tions posed by Texas V. New Jersey: who is the debtor?;
do the debtor’s books and records show a last known ad-
dress?; and, if not, what is the debtor’s state of in-
corporation?

The Report rejects this straightforward approach, in-
sisting that “federal common law’” must be different from
state law because “[t]here was no reason to believe that
the Supreme Court was using these terms [‘debtor’ and
‘ereditor’] in any specific state-law sense in its prior
escheat opinions.” Report 28.

Although the Report acknowledges that federal com-
mon law should not “ignor[e] all state law rules,”®® it
proceeds to do just that. Indeed, its conclusion that the
state of the issuer, rather than that of the holder, is
entitled to escheat unclaimed funds owed by the holder
to unknown creditors ultimately rests on its determination
that the federal common law rule need not “track one
[i.e. the one adopted by all 50 states!] particular mani-
festation of a state law rule.” Report 26. But this case
is the classic one for the application of state law to deter-
mine who is the “debtor” and who is the “creditor”; it is
uniform, it defines the legal rights of the state and private
actors involved, and federal policy would be enhanced by
its application.

That state law should ordinarily provide the basis for
the federal rule is apparent from what Professors Hart
and Wechsler have called the “interstitial character of
federal law.” Henry M. Hart & Herbert Wechsler, The

58 Report 25-26; see Connecticut V. Massachusetts, 282 U.S. 660,
670 (1931) (“For the decision of suits between States, federal,
state and international law are considered and applied by this
Court as the exigencies of the particular case may require.”).
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Federal Courts & The Federal System 435-36 (1953).%
Federal law “builds upon legal relationships established
by the states, altering or supplanting them only so far as
necessary for the special purpose. . . . [Flederal law
often embodies concepts that derive their content . . . from
the states.” Id. at 436.

In a number of situations, federal law protects rights
only to the extent that they exist under state law. Indeed,
while the Due Process Clause protects “property” inter-
ests, those interests “attain this constitutional status by
virtue of the fact that they have been initially recognized
and protected by state law.” Paul v. Davis, 424 U.S. 693,
710 (1976) ; Board of Regents v. Roth, 408 U.S. 564, 577
(1972) (“Property interests, of course, are not created
by the Constitution. Rather, they are created and their
dimensions are defined by existing rules or understand-
ings that stem from an independent source such as state
law.”).

Thus state law does not merely “inform” federal law
for purposes of the Due Process Clause, but “defines” it.
So it is in this case. It is only where private prop-
erty interests are recognized by a state, and, at the same
time, more than one state claims the right to escheat or
take custody of the property, that the states face a con-
flict among themselves over which one may claim intangi-
bles. The inquiry thus begins with and is defined by state
law. In light of the nature of the federal interests at
stake here (which are fully complementary to and deriva-
tive from state law), state law appropriately defines the
“debtor” and “creditor” relationships—as it defines “prop-
erty” interests in other cases where a federal right pro-
tects or acts upon such interests.®

50 This famous passage is now reprinted in the third edition
(1988) at page 533.

60 A myriad of other federal rights are, of course, entirely de-
fined by state law. See, e.g., Appleby v. City of New York, 271 U.S.
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Where federal purposes are best achieved by incorpora-
tion of state law, this Court does not hesitate to do so—
even in situations where state law is not the source of
rights under federal law, as it is here. See, e.g., Board
of County Comm’rs V. United States, 308 U.S. 343, 349-52
(1939) (per Justice Frankfurter).

The “appropriate[ness]” of giving “due regard for local
institutions and local interests”® is at its apex where
traditional state interests—such as property rights or the
regulation of corporations—are at issue. The Court is, in
fact, reluctant to “federalize” the common law in areas
traditionally regulated by the states, like corporation law
and property law. Rather, the Court will incorporate
state law into the federal rule, even if state law does not
operate ex proprio vigore. See, e.g., Kamen V. Kemper
Fin. Servs., 111 S. Ct. 1711, 1717 (1991) (“The pre-
sumption that state law should be incorporated into fed-
eral common law is particularly strong in areas in which
private parties have entered legal relationships with the
expectation that their rights and obligations would be
governed by state-law standards.”) .%

Most recently, this Court confirmed that “[i]n the
absence of any controlling federal law, ‘property’ and
‘interests in property’ are creatures of state law.” The
Court therefore looked to the Uniform Commercial Code
for determination of whether and when transfers of
“property” occurred for purposes of federal bankruptey
law. Barnhill v. Johnson, 112 S. Ct. 1386, 1389 (1992).

364, 380 (1926) (Contract Clause); Ford v. Ford, 371 U.S. 187
(1962) (Full Faith and Credit Clause).

81 Board of County Comm’rs, 308 U.S. at 361.

%2 Accord Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel
Co., 429 U.S. 363, 378 (1977) (“Under our federal system, prop-
erty ownership is not governed by a general federal law, but rather
by the laws of the several States. ‘The great body of law in this
country which controls acquisition, transmission, and transfer of
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Here, no federal interest calls for the creation of new
federal rules as to who is a debtor to be developed on
a “case-by-case” basis; indeed, the opposite is true. Texas
V. New Jersey, 379 U.S. at 679. Even if state laws were
not uniform (as they are here) we submit that the fed-
eral law of escheat should still build upon the laws of the
various states and apply to whoever was a debtor or
creditor under those laws. But here the pertinent state
law is exactly the same in all 50 states. To propose a
federal common law that varies from uniform state law
would appear to add a “big brother” element to analytical
error.

4. “Fairness” as a “Tie-Breaker”

With the technical rationale of the Master’s recom-
mendation put aside, as we submit it must be, the Master’s
recommendation amounts to an intuition that the rule
contended for by Texas is “as a matter of fairness” pref-
erable. Report 3b.

The “fairness” conclusion is reached essentially in
populist terms—that it would be best to send the money
back where it came from. Doing this was said to be

property, and defines the rights of its owners in relation to the
state or to private parties, is found in the statutes and decisions
of the state’”) (quoting Davies Warehouse Co. V. Bowles, 321
U.S. 144, 155 (1944)); Callaway v. Benton, 336 U.S. 132, 138-39
(1949) (state law, not federal law, determines rights of share-
holders to vote on corporation’s reorganization plan); see also
Garcie V. San Antonio Metropolitan Transit Awuthority, 469 U.S.
528, 557-79 (1985) (Powell, J., dissenting) (arguing for limits on
powers of Congress and emphasizing the “need to protect tradi-
tional [state] governmental functions”).

Even where rights traditionally regulated by the states are not
at issue, “the municipal law relating to like questions between in-
dividuals is to be taken into acount, [although] it is not deemed to
have controlling weight.” Connecticut v. Massachusetts, 282 U.S.
at 670 (water rights between states). Here, the Report gives no
weight at all to state law.
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“particularly appealing in the case of unclaimed payments
on municipal obligations.” Report 35. In essence, even
though the state has, for example, borrowed $10 million and
owes a three percent semiannual payment on its bonds,
once it pays its recordholders the $300,000 in question, it
is entitled to a discount should some of the money not find
its way into the pockets of the beneficiaries, or should
some person receive more than his share. The fairness
of giving the money back to the issuing state or to the
state in which an issuing municipality is located in such
a situation is hardly evident.®® It hardly seems fair to
reverse some of a debtor’s obligations simply because a
breakdown has occurred in the distribution chain after
the debtor has discharged its debt by paying the record-
holders. It could be argued with some force that the case
where the issuer is the state is, from a legal standpoint
as opposed to a populist one, the least appealing case for
the application of the Master’s rule.

The argument of “send it back where it came from”
has been heard in this Court before. The Report claims
that its recommendation

is more consistent with the precedent to support
escheat (or custodial taking) by the jurisdiction that
was connected with the entity that was the originator
of the transaction (or the original owner of the
funds) over the jurisdiction that was connected with
the entity that simply holds the funds at the time no
further distributions are possible.

Report 38. This very premise was put forward by the
State of Texas in Texas v. New Jersey: “Texas argues
in particular that at least the part of the intangible obli-
gations here which are royalties, rents, and mineral pro-

83 The Report’s more frank recommendation for a change in the
applicable law, to determine, as to corporations, the domiciliary
state by reference to a test other than the state of incorporation,
seems to be based on an effort to apply the Master’s same notions
of “fairness.” See Report 35 n.32; Part B, infra pp. 61-69.
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ceeds derived from land located in Texas should be
escheatable only by that State.” 379 U.S. at 679 n.9.
The Court rejected Texas’ proposed “exception to [the]
general rule concerning escheat of intangibles.” Id. Here,
the Report has taken an “exception,” not then permitted
by the Court, and turned it into the general rule—
since the intangibles originate from a state unconnected
with the holder, the Report posits that the “originating”
state is entitled to escheat.®

64 In addition, this “policy” operates from a false premise—that
the issuer is necessarily the “originator of the transaction.” Often
the issuer is, itself, a “conduit.” Mutual funds are the most
obvious example. The dividends (as opposed to capital gains dis-
tributions) that they pay are derived entirely from the dividends
and interest they receive on their portfolio securities. The same is
the case with “closed-end” investment companies, whose stock is
often listed on securities exchanges. Almost 10 percent of U.S. cor-
porate stock is held by mutual funds. See Flow of Funds at 44.
Since, under the Investment Company Act, mutual funds and
closed-end investment companies generally use bank custodians, In-
vestment Company Act of 1940, §17(a) (1), 15 U.S.C. § 80a-17
(a) (1), their portfolio holdings are included in the overall figures
as to the percentage of corporate stocks held by nominee inter-
mediate holders.

Other examples of the “issuer as conduit” abound. One of the
leading securities phenomena of the 1980s was the growth of Col-
lateralized Mortgage Obligations (“CMO’s”). See Michael Lewis,
Liar’s Poker, at 108-51 (1989). The current volume of these obli-
gations outstanding is $1.1 trillion, Flow of Funds at 46. These
obligations consist of undivided interests in pools of residential
mortgages. The underwriters for these obligations frequently seek
geographic diversification of the pools to make them more market-
able. See Kenneth G. Lore, Mortgage Backed Securities at 3-14,
9-22 (1991 ed.). The trust in which the mortgage obligations are
placed is the “issuer.” To treat the issuer trust as the “debtor”
and to send the escheated funds to the state of the trustee on the
theory that one is “sending the funds back where they came from”
is ludicrous in the CMO situation. In addition to CMO’s, issues
of other securitized receivables are now common, including pass-
through securities involving ecar loan receivables, general credit
card receivables, and the like. See William W. Bartlett, Mortgage
Backed Securities 44 (1989). The Master’s theory completely
ignores and breaks down on securities such as these.
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At bottom, the Master’s recommendation appears to be
for an alteration, not an application, of the rules estab-
lished by this Court. It is one that proceeds from princi-
ples that, even if meritorious, ought, institutionally, to
be implemented by Congress in making an exception to
the rules—as it did in the money order situation—rather
than by this Court.

B. The Master’s Recommended “Modification” of the
Backup Rule to Replace the State of Incorporation
with the State of Principal Executive Office Must
Be Rejected

The backup rule provides that if the creditor is un-
known or its last known address cannot be found, “the
State of the debtor’s incorporation may take custody of
the funds.” Pemnsylvania. v. New York, 407 U.S. at
210-11. The Report urges the Court to discard this rule
and substitute “the jurisdiction of the entity’s principal
domestic executive offices.” Report 49. No party sought
this departure from the Texas and Pennsylvanie backup
rule until the Master, sua sponte, suggested it in his
draft report.®® Although the Texas group of Intervenors
did not suggest the change, opportunism soon prevailed,
and they now embrace the Master’s desire to leave by
the wayside the ‘“salutary rule of Texas V. New Jersey”
(Brief of Amici at 10).

The Report recommends that this Court, in a way
which the Report claims is “minor,” depart from the doc-
trine of stare decisis. We discuss later the constraints
of stare decisis, which are involved both on this point and
in the Master’s unacknowledged change in the backup
rule—declaring the ‘“issuer” to be the “debtor.” For the
moment, we note that the Report does not suggest, within

65 The Master also denied Delaware’s request for discovery and
an opportunity to demonstrate the detrimental effects of the pro-
posed change; he considered such inquiry to be “pointless.” Dis-
covery Order No. 15 (Jan. 28, 1992) at 1.
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the framework of this Court’s decision in Patterson V.
McLean Credit Union, 491 U.S. 164, 173 (1989), that
there has been any intervening development in the law
or any confusion created by an unworkable decision. In-
stead it seems to rest solely on an implicit suggestion
that the holding in the Texas and Pennsylvania cases has
become “outdated and after being tested by experience,
has been found to be inconsistent with the sense of justice
or with social welfare.” Patterson v. McLean Credit
Union, 491 U.S. at 174 (internal quotations omitted).%
But even here the Master’s discussion does not establish
that continued application of the “state of incorporation”
rule is inconsistent with the sense of “justice” or with
“social welfare.”

1. Intervening Developments in the Law Fully
Comport with Texas v. New Jersey’s Corporale
Domicile Rule

In Texas V. New Jersey, the Court rejected the rule
the Master now recommends (albeit in a slightly different
permutation). 379 U.S. at 680. The Report points to no
development in the law that has “removed or weakened
the conceptual underpinnings” of the corporate domicile
rule, or that has rendered it “irreconcilable with compet-
ing legal doctrines.” Patterson v. McLean Credit Union,
491 U.S. at 173. In fact, the conceptual underpinnings
of the rule retain complete vitality.

Even if the Report were correct that the Court’s choice
of the state of incorporation rule was essentially arbi-
trary in 1965 (Report 41), it points to no intervening
legal developments rendering that choice invalid today.
But, like the Report’s deconstruction of the word “debtor,”
its recommendation that this time-honored rule be dis-

86 Whether this is a valid basis for the overruling of a precedent
at any time where the matter is one capable of correction by
Congress was treated as questionable by the Court in Patterson V.
McLean Credit Union, 491 U.S. at 174.



54

carded proceeds from a fundamental misunderstanding
of the source of the Texas rule. The Report erroneously
assumes that the backup rule was merely a “proxy for
location” (Report 41 (emphasis by the Master)). That
is not the case. The Texas rule developed out of the
traditional relationship between a corporation and the
state which gave rise to its existence.

The Court’s early escheat decisions recognized that a
state has power over its corporate citizens holding un-
claimed funds to require them to turn such funds over
to the state, Security Sav. Bank v. California, 263 U.S.
282, 285 (19283), and that the power of a corporation’s
state of incorporation—‘“jurisdiction over the debtor’—
“provides not only the basis for notice to the absent
owner but also for taking over the debt from the debtor.”
Standard Oil Co. v. New Jersey, 341 U.S. at 439. Such
funds are, in Justice Jackson’s words, ‘“constructively
within the state” (Connecticut Mut. Life Ins. Co. V.
Moore, 333 U.S. at 560) precisely because they are pos-
sessed by its corporate citizen.

The Texas backup rule built on these decisions, allow-
ing the state of corporate domicile to take possession of
the funds in situations where the primary rule could not
be applied. Since the Texas decision, this Court has aptly
summarized the state’s historical power over its corporate
citizens, and the reasons for such power:

“A corporation is an artificial being, invisible, in-
tangible, and existing only in contemplation of law.
Being the mere creature of law, it possesses only
those properties which the charter of its creation
confers upon it, either expressly or as incidental to
its very existence.”

CTS Corp. V. Dynamics Corp. of Am., 481 U.S. 69, 89
(1987) (quoting Trustees of Dartmouth College v. Wood-
ward, 17 U.S. (4 Wheat.) 518, 636 (1819)).



b5

And, fundamentally, the CTS decision underlined the
role of the incorporating state in our corporation-law
system: “It thus is an accepted part of the business land-
scape in this country for the States to create corporations,
to prescribe their powers, and to define the rights that
are acquired by purchasing their shares. A State has
an interest in promoting stable relationships among par-
ties involved in the corporations it charters ... .” 481
U.S. at 91. The CTS decision recognized the incorporat-
ing state’s unique power to regulate corporate govern-
ance in the face of federal legislation claimed to be pre-
clusive of the exercise of that power. CTS does not stand
alone: other cases decided by this Court and the courts
of appeals in the years since the T'exas case have upheld
the powers of the incorporating state, and its legislation,
against suggestions that a “federalized” rule should super-
sede them. See Burks V. Lasker, 441 U.S. 471, 478
(1979) ; Santa Fe Indus. V. Green, 430 U.S. 462, 478-79
(1977) ; Cort Vv. Ash, 422 U.S. 66, 84 (1975); Sadler V.
NCR Corp., 928 F.2d 48, 53-54 (2d Cir. 1991) ; Business
Roundtable v. SEC, 905 F.2d 406, 412 (D.C. Cir. 1990)
(invalidating SEC’s one share/one vote rule because it
would “impinge severely on the tradition of state regu-
lation of corporate law”); Amanda Acquisition Corp. V.
Universal Foods Corp., 877 F.2d 496, 506-07 (7th Cir.),
cert. dented, 493 U.S. 955 (1989); Tyson Foods, Inc. V.
McReynolds, 865 F.2d 99, 101-02 (6th Cir. 1989).

While it is true that states also have personal and leg-
islative jurisdiction over foreign corporations doing busi-
ness in the state, the well-recognized and firmly-estab-
lished relationship between the corporation and its char-
tering state was, for purposes of the backup rule, chosen
by this Court in Texas as superior, and nothing has
changed to undermine that choice. The escheat of un-
claimed funds in the hands of the state’s corporate eciti-
zens is a natural and well-established function of its
sovereign power.
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2, Discarding the Rule of Corporate Domicile
Would Be an Administrative Disaster

The Report’s primary justification for its recommenda-
tion to jettison the rule of corporate domicile is the “sub-
stantial experience with rules that look to the debtor’s
chief (or principal) executive office.” Report 42. The
Report in no way suggests that the traditional rule is
“unworkable,” but mistakenly asserts that its alterna-
tive would cause very little disruption to a system that
has worked exceptionally well. The Report relies primar-
ily on Section 9-108(3) of the Uniform Commercial Code.
App. A pp. 24a-26a. Section 9-103 is a “choice of law”
section catch-lined ‘“Perfection of Security Interest in
Multiple State Transactions.” The particular subsection
on which the Master places such great emphasis is § 9-
103(8), dealing with “accounts, general intangibles and
mobile goods.” Other subsections deal with documents, in-
struments and ordinary goods; certificates of title; chattel
paper; ® minerals; and uncertificated securities. Subsec-
tion (3) says that the law of the jurisdiction in which
the debtor is “located” governs the perfection of security
interests in “accounts, general intangibles and mobile
goods,” and subparagraph (d) of that subsection says
that a debtor is located at “his place of business if he has
one, [and] at his chief executive office if he has more than
one place of business.”

If the Master is attempting to find support by way of
legal analogy in this section of the Uniform Commercial
Code, it is hard to find much analogy to the securities
business in “accounts, general intangibles and mobile
goods”; securities are not included in any of these cate-
gories. If anyone were to look into Section 9-103 for
legal analogies pertinent here, the subsection about “un-
certificated securities” might be thought to be more ger-
mane. But that subsection (§ 9-103(6)) says that one

87 This is the only subsection that applies the same rules as sub-
section (8), and that only in certain cases.
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looks to the law “of the jurisdiction of organization of
the issuer” to determine the perfection of a security in-
terest in such a case. It is surprising that the Master
did not refer to this subsection.

We suppose the Master cited U.C.C. § 9-103(3) simply
in an effort to demonstrate that the test of “chief execu-
tive office” is not unworkable. One might have hoped that
there was a better reason for changing a rule than that
the new one was not unworkable, particularly since
reference to the state of incorporation produces a very
workable rule. But the fact of the matter is that §9-
103(3) (d) is hardly an example of “precision and ease
of determination.” Report 43. The reason that U.C.C.
§ 9-103(3) (d) has not resulted in tremendous uncertainty
has nothing to do with whether it is easy to determine a
corporation’s “chief executive office.” Instead, the uncer-
tainty created by the test under this statute (and ac-
knowledged in the Official Comments to it) is avoided by
an option that is simply not available in the escheat con-
text—the expedient of filing duplicate financing state-
ments in more than one state.®® As Official Comment
5(c¢) explains:

The term “chief executive office” is not defined in this
Section or elsewhere in this Act. Doubt may arise
as to which is the “chief executive office” of a multi-
state enterprise, but it would be rare that there could
be more than two possibilities. A secured party in
such a case may easily protect himself at no great
additional burden by filing in each possible place.
(Emphasis supplied.)

68 “The eagy answer, according to the Official Comment, is for the
lender to file in all relevant states. . . . [Wlhenever there is doubt,
the lender should file in every relevant jurisdiction.” C.A. Schipani,
The Lender’s Dilemma: National and International Awutomated
Data Complications in Perfecting a Security Interest in Accounts,
22 New Eng. L. Rev. 273, 282-83 (1987) (footnotes omitted) ; see
In re Peregrine Entertainment, Lid., 116 B.R. 194, 198 n.4 (C.D.
Cal. 1990) (creditor filed in two places).
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Cases and commentary confirm the fact-based and
subject-to-litigation nature of the ‘“chief executive office”
test, which of course may easily be avoided with multiple
filings in the U.C.C. context. “The question of where the
debtor[’s] . . . chief executive office is, will be a factual
one, determined by the trier of fact.” 8 William D.
Hawkland, et al., UCC Series § 9-103:09 at 165 (1990).
Thus, the courts have employed a multifactor test to de-
termine which office is the “chief executive office.” ® The
analogy to multiple filings under the U.C.C., when we
move to the interstate escheat situation, is multiple claims
and litigation.

In recommending this rule change, the Master may
have been tempted by the “principal place of business”
test adopted in the 1974 “Western Union” statute, 12
U.S.C. §25083, and introduced into the Judieial Code in
1958 as one of the two bases of determining corporate
citizenship for purposes of the diversity jurisdiction. 28
U.S.C. §1332."® But the “principal place of business”
test is a notorious breeder of litigation. In the Section
1332 context, a Westlaw search indicates that there are
approximately 200 decisions in the district courts and
approximately 60 in the courts of appeals construing the
language in question. While it may be the case that a
“principal executive office” test might engender somewhat

% F.g., Mellon Bank, N.A. V. Metro Communications, 945 F.2d
635, 642 (8d Cir. 1991) (factual test not to be applied rigidly),
cert. denied, 112 S, Ct. 1476 (1992); In re Golf Course Builders
Leasing, Inc., 768 F.2d 1167, 1171 (10th Cir. 1985) (applying
various factual eriteria) ; In re J.A. Thompson & Son, 665 F.2d 941,
950 (9th Cir. 1982) (same); Westinghouse Credit Corp. V. Rovi
Prop. & Mgt. Corp., 607 S.W.2d 682, 683 (Ky. Ct. App. 1980);
In re Ericson, 6 B.R. 1002, 1009 (D. Minn, 1980) (approving set-
tlement because “trier of fact would have some difficult decisions to
make”) ; In re Astrocade, Inc., 31 B.R. 245, 250-51 (Bankr. S.D.
Ohio 1983) (listing nineteen factors).

7 It will be recalled that “principal place of business,” used by
the Court interchangeably with “main office” and “principal offices,”
was one of the primary-rule alternatives considered and rejected in
the Texas case. See 8379 U.S. at 680.
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less controversy than “principal place of business,” con-
troversy would remain. Controversies under Section 1332
occur, by definition, where there is already a lawsuit.
But in formulating the rules in the Texas case, the Court
stressed that its choice was motivated by a desire to
avoid uncertainty and litigation.

The Report acknowledges the uncertainties its test
would create, but erroneously asserts that they may be
overcome by resort to SEC filings such as Form 10-K|
in which the issuer lists a “principal executive office.”
Report 44. The Report also acknowledges that SEC fil-
ings are not an “all-encompassing” solution to the uncer-
tainty created by its recommended test. Report 48. But
it considers “a general inquiry [into a corporation’s prin-
cipal executive office] . . . neither burdensome nor com-
plex.” Report 49. Of course, one of the bases for reject-
ing the ‘“principal place of business,” “main office” or
“principal offices” test in Texas v. New Jersey was not
the degree of burden or complexity imposed by the in-
quiry, but the fact that the inquiry need be made (and
litigated in this Court) at all. Texas v. New Jersey, 379
U.S. at 680.

Even in the context of public corporations filing 10-K
reports, administration of a “principal executive office”
rule would not be easy. In submissions to the Master,
Delaware identified 94 companies that—according to two
computer databases with data taken directly from SEC
disclosure statements—had more than one principal ex-
ecutive office reported during the same period of time;
that number more than doubled when other standard ref-
erence sources were included; and we identified 785 com-
panies that changed principal executive offices in the years
1988 to 1991, according to these same standard reference
sources. The Report discounted the “judgment calls” that
would be made in these cases as not diminishing the
“substantial certainty” it asserted would be created.
Report 48. But the result of adopting the “principal
executive office test”—even in the case of issuers of pub-
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licly-traded securities and especially in the case of holders
that do not issue such securities—would be hundreds of
factual resolutions that would have to be made each year.
Referring these cases to Special Masters or District
Judges would be a waste of resources.

But the difficulty does not stop there. The Master ap-
pears to have confused the contours of this case—which
extended only to the confines of the securities business—
with the general issues posed by the backup rule. The
Master never asks, let alone answers, the question
whether his change in the backup rule is to be a general
one, applicable in all circumstances, or one limited to the
distribution of dividends and interest on publicly-traded
securities. There are few, if any, limiting principles in
the Master’s recommendation on this subject (see supra
pp. 22-23), but perhaps the Master was planning to leave
the question for further litigation in other contexts.

If, however, we assume that the change in the backup
rule is to be generally applicable, we will quickly be
drawn into waters where 10-K reports, whatever help they
may be in any event, will not even be available. Those
reports are only filed by issuers of publicly-traded securi-
ties. The states collect roughly a billion dollars annually
from the holders of all kinds of unclaimed property. See
National Association of Unclaimed Property Administra-
tors, NAUPA News, Aug. 1988, 4-5 (fiscal year 1986-
87) ; National Association of Unclaimed Property Admin-
istrators, NAUPA Unclaimed Property Brochure (fiscal
1989-90). Often these moneys will be held by privately-
held corporations or other private business entities. More-
over, a very substantial portion of the states’ escheat rev-
enues comes from banks and insurance companies—which
are generally structured as subsidiaries of holding com-
panies.”™ Even when these holders are subsidiaries of

71 Again, the Master did not permit Delaware to make a general
record on this point; Delaware, though, receives more than 10% of
its escheat revenues from banks and insurance companies.
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public companies, they may well have different principal
executive offices from their publicly-held parents. See,
e.g., Mellon Bank, N.A. v. Metro Communications, Inc.,
945 F.2d 685, 642 (3d Cir. 1991) (“[a]scertaining the
location of the headquarters of a wholly-owned subsid-
iary necessarily differs from determining the location of
the chief executive office of a single corporation’), cert.
denied, 112 S. Ct. 1476 (1992). Banks do not need to
file 10-K reports if they are simply subsidiaries of public
companies and have not issued securities themselves;
neither do insurance companies. In none of these contexts
will any 10-K report be available to assist us.

3. Fairness Demands Relention, Not Rejection, of
the Corporate Domicile Rule

Again, at bottom, the Master’s recommendation stems
from his particular notions of “fairness,” Report 46, and
his apparent disapproval of the amount of escheat revenue
sought or received by Delaware in this context. This “pol-
icy” justification is highly questionable: there is no rela-
tionship between the place of a corporation’s principal
executive office and the benefits derived by its shareholders
from the state’s laws; and Delaware’s preeminence in at-
tracting corporations is not an accident. If a policy change
is to be made here, it should be left to Congress.

The Report argues that its “chief executive office” test
will be “much more fair” because it “seems calculated to
identify the jurisdiction where the benefits are created”
and “is more likely to distribute the funds, in this and
other cases, fairly among the various jurisdictions.” Re-
port 50. Neither policy justification is correct. A state’s
corporation laws contribute substantially more to the
benefits created for shareholders than the Report suggests
and the jurisdiction where the ‘“chief executive office” is
located contributes much less than the Report contends.
Moreover, “fairness” does not mean *“spread revenue
equally.”
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(a) The State of Incorporation Provides Significant
Benefits to Shareholders.—To begin, the Report fails to
recognize the tangible benefits provided to shareholders by
a state’s corporation laws.

Delaware’s preeminence in attracting corporations is
not based on mere happenstance. It is based on choice—
the choice of management and shareholders.” The bene-
fits of incorporating in Delaware have been the subject
of scholarly debate and inquiry. Until about 20 years
ago it was fashionable in academic circles to suggest that
state corporation laws were involved in a “race to the
bottom” and that Delaware’s corporation law won that
race by favoring management at the expense of share-
holders.”® More penetrating academic analysis followed.
It emphasized the cost savings permitted by incorporation
in Delaware, which inures to the benefit of shareholders.
Thus, then-professor (now Judge) Winter concluded that
“[tlhe chartering decision, therefore, so far as the capital
market is concerned, will favor those states which offer
the optimal yield to both shareholders and management.”
Ralph K. Winter, State Law, Shareholder Protection, and
the Theory of the Corporation, 6 J. Legal Stud. 251, 275
(1976). Accord Daniel R. Fischel, The “Race to the
Bottom’ Revisited: Reflections on Recent Developments in
Delaware’s Corporation Law, 76 Nw. U. L. Rev. 9138, 919-
20 (1982) (Delaware’s “permissive corporation law maxi-
mizes, rather than minimizes, shareholders’ welfare).

In a comprehensive empirical study of corporations
that have reincorporated in other jurisdictions, Professor
Romano sought to solve the ‘“peculiar puzzle that one
state, Delaware, has consistently been the leading choice
for reincorporating firms for over fifty years.” Roberta
Romano, Low as a Product: Some Pieces of the Incor-

72 Changing the place of a chief executive office—unlike changing
a state of incorporation—does not require a shareholder vote.

73 See William L. Cary, Federalism and Corporate Law: Reflec-
tions upon Delaware, 83 Yale L.J. 663 (1974).
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poration. Puzzle, 1 J.L., Econ. & Organization 225, 226
(1985). She concluded that the states compete for cor-
porate charters, and that Delaware is, “with extraordi-
nary consistency, the most sensitive to new ideas,” d.
at 240.™ Moreover, the choice by corporations to move
to Delaware is no coincidence: “the advantages com-
monly enumerated in the proxy boilerplate of reincor-
porating firms, such as the ready availability of legal
opinions and a well-developed case law, are, in fact, criti-
cal, for they can reduce the cost of doing business.” Id.
at 250. Accord Jonathan R. Macey & Geoffrey P. Miller,
Toward an Interest-Group Theory of Delaware Corporate
Law, 65 Tex. L. Rev. 469, 484 (1987) (‘“Probably the
greatest benefit that Delaware offers corporations is a
highly developed case law that provides not only a useful
set of precedents, but also a substantial degree of cer-
tainty about legal outcomes.”).

For a case study of the balanced nature of the Dela-
ware General Corporation Law, one may look to the 1988
amendment to section 203, known as the Delaware Take-
over Statute. The legislative deliberative process took
into consideration the views of a broad range of interests,
in an effort to achieve a balanced statute. See generally
The New Delaware Takeover Statute (Practicing Law
Institute No. 598, 1988) (containing testimony and com-
mentary on the new statute). The courts have concluded
that “[s]ection 203 is an exquisitely crafted legislative
response to a variety of perceived problems,” and “both
promotes stable corporate relationships and protects
shareholders.” BNS Inc. v. Koppers Co., 683 F. Supp.
458, 473 (D. Del. 1988) ; accord RP Acquisition Corp. V.

74 She also observed that “Delaware has an additional mechanism
that provides assurance to firms that it will not radically revamp
its corporation laws. The state constitution requires that any revi-
sion of the corporation code be supported by a supermajority vote
(two-thirds) of both houses of the state legislature.” Id. at 241
(citing Del. Const, art. IX, §1).
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Staley Continental, Inc., 686 F. Supp. 476, 485 (D. Del.
1988).™

In short, a state of incorporation can play a significant
role in providing value to the shareholders of its cor-
porations, and Delaware does so. That corporations choose
it and investors find it an appropriate choice speak
volumes. '

(b) The State of “Principal Executive Office” Bears
No Particular Relationship in Law or Economics to Stock-
holder Welfare.—If the Master had recommended that
the “state where the principal business operations of a
corporation were located” replace the “state of incorpora-

7 Where a state ignores a balanced approach, it does so at its
peril, An interesting case study is the Pennsylvania Takeover Act
of 1990, Pa. Sen. Bill No. 1310 (codified in scattered sections of 15
Pa. Cons. Stat.). See Robert D. Rosenbaum & L. Stevenson Parker,
The Pennsylvania Takeover Act of 1990: Summary and Analysis
(1990) ; Letter to the Governor and Members of the General Assem-
bly of the Commonwealth of Pennsylvania from Forty-Two Pro-
fessors (Jan. 26, 1990) (the Act “represents an unusually troub-
ling development that could inflict significant harm on Pennsyl-
vania corporations and damage the national economic interest”)
(on file with counsel of record) ; John Pound, Shut Up, Shareholders
—This is Pennsylvania, Wall Street Journal, Dec. 13, 1989, at Al4,
col. 8.

The effort to enact the statute led to institutional investors threat-
ening to vote with their feet. The California Public Employees’
Retirement System (CALPERS) threatened to divest itself of all
Pennsylvania corporations. Gregory A. Robb, S.E.C. Chief Criti-
cizes Bill to Thwart Tokeovers, N.Y. Times, Apr. 8, 1990, at D3,
col, 1 (*“We will require the fiduciaries to review the wisdom of
further investments in’ ”” Pennsylvania corporations) (quoting Dale
M. Hanson, Chief Executive Officer of CALPERS). Enactment of
the statute proved an embarrassment to a number of Pennsylvania
corporations in the light of this attitude on the part of investors.
Ultimately, more than 50 Pennsylvania corporations—including
some of the largest ones (Westinghouse, Conrail, H.J. Heinz, PNC
Financial, PPG Industries, and Sun Oil)—opted out of either all or
a portion of the statute’s coverage. Justin P. Klein & Jeffrey P.
Greenbaum, Many Pa. Companies Opt Ouf, National Law Journal
(Mergers & Acquisitions), Sept. 10, 1990, at 15; Westinghouse
Spurns Statute, N.Y. Times, June 1, 1991, at D2, col. 3.
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tion” rule, it might have been thought to have some rela-
tion to the economic, governmental and social climate
which created the corporation’s products or services and
hence its wealth. It also would, of course, have been a de-
parture from stare decisis, and would have produced an
unadministrable rule, breeding as much litigation as that
under Section 1332 of the Judicial Code. The Master de-
cided not to do this, and thinking erroneously that the
“principal executive offices” rule might be almost as
easily administrable as the “state of incorporation” rule,
chose it instead. Perhaps he thought that in economic
terms the “state of principal executive offices” was like
the “state of principal business operations.”

But the “principal executive offices” and “principal
place of business operations” of a corporation are two
entirely different things. The Master may have an anti-
quated view of corporate life in which the corporation’s
managers and executives live close to its plants or fac-
tory—perhaps in an upscale part of town, but in the
same town nonetheless—and work in top floor offices at
the plant, looking out the windows at the smokestacks.
That image may have been correct decades ago, but it is
not correct now. With the increasingly far-flung nature
of business operations; with multiple plants and mines
for the traditional extractive and manufacturing sorts of
business; with physical production offen taking place in
a variety of nations; with even service businesses em-
ploying large, decentralized clerical staffs wherever they
can be hired the most cheaply; and with the great im-
provements in communications and data transmission, the
modern executive suite is increasingly located nowhere
near what one might find to be the principal center of the
corporation’s productive work. Indeed, it increasingly is
in a free-standing executive office completely detached
from the places where the corporation’s productive work
is done. The Master perceived a connection between the
executive offices and productive activity, and he related
that connection to “fairness”; but the connection continu-
ally grows more attenuated.
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Improved communication technologies have resulted in
shrinkage of the top executive group and in frequent
relocations of its offices “off-site” from productive plants
or facilities. See Alan Farnham, Migratory Habits of the
500, Fortune, Apr. 24, 1989, at 400 (“Technology makes
relocation to remote locations more feasible. With the
latest advances in telecommunications, a CEO ecan run
his company from the moon”). This technology has also
led to widespread decentralization of the corporate deci-
sionmaking process. As David A. Heenan has observed,

By the 1960s, several factors began to signal the
demise of the bigger-than-life head office. . . . For a
decade, U.S. firms slashed away at their headquar-
ters staffs and cut deeply into middle management,
at times eliminating entire levels. . . .

The recent wave of mergers and acquisitions, take-
overs and leveraged buy-outs (called “LBOs”) fur-
ther stimulated the minimalist movement. Breakup
prices of a diversified conglomerate were directly tied
to the autonomy of its operating companies. Since
stand-alone subsidiaries tended to enhance the value
of the parent, there was added incentive to shift
power and staff away from the head office to the
business units.

David A. Heenan, The New Corporate Frontier: The Big
Move to Small Town, USA 10-11 (1991).7°

Moreover, there is no sure connection between a cor-
poration’s “designated headquarters” and the place where
its actual business occurs or even where its actual decision-
making takes place. “[O]ne’s headquarters can be any-
thing one says it is.” Alan Farnham, Migratory Habits

76 See also Robert E. Levinson, The Decentralized Company 17
(1983) (describing central features of “radically decentralized” com-
pany, including “parent company’s role is primarily that of a banker
for its operating divisions,” and “[d]ecisions are made by hands-on
managers (‘experts’) at the scene rather than by headquarters num-
bers men (‘specialists’) far removed from the actual operation.”).
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of the 500, Fortune, Apr. 24, 1989, at 401.™ Increasingly,
“the single-most important factor in the decision [to re-
locate the top group’s offices] is the arbitrary wishes of
the company’s chief executive officer.”” W. John Moore,
Corporate Kidnapping, National Law Journal, June 13,
1987, at 2. These wishes can be driven by the chief
executive officers’ personal income tax considerations™
or “lifestyle’” considerations.™

Even where executive sybaritism is not the guiding
principle, the location of the “principal executive offices”
no longer bears any fixed relationship to where the com-
pany’s operations and productive activities occur. Deci-
sions as to site selection for “principal executive offices”
have nothing to do with a determination of whether the

77 Illustrative examples include Borden (1,200 employees in Co-
lumbus, Ohio; 25 in New York, where “executive office” is desig-
nated) ; W.R. Grace (bulk of former headquarters staff moved to
Boca Raton, Florida; “corporate headquarters” in Manhattan with
staff of 20 to 50); Louisiana Pacific (corporate headquarters in
Portland, Oregon; most operations located in south and south-west) ;
Grumman Corporation (will maintain New York headquarters even
though “major operations [located] elsewhere”); Medi-Mail Inec.
(bulk of operations moved from San Diego to Las Vegas; six em-
ployees at corporate headquarters in San Diego). See Del. Supp.
Br. (Nov. 5, 1991) at 10-11.

78 See Katherine Barrett & Richard Greene, Snow White and the
50 Dwarves, Financial World, Apr. 17, 1990, at 1 (“more often than
anyone wants to admit, the decision to move headquarters involves
a $5,000 hit in personal taxes on the part of some CEQ”).

79 See Alan Farnham, Migratory Habits of the 500, Fortune, Apr.
24, 1989, at 400 (“golf in January” is the “clincher” in persuading
CEOQs to move their offices to Georgia) ; Arthur M. Johnson, The
Challenge of Change: The Sun Oil Compony 1925-1977 242 n.*
(1983) (Sun, with operations centered in Oklahoma, maintained
Philadelphia headquarters so that executives could eat lunch at the
Racquet Club) ; William H. Whyte, CITY: Rediscovering the Center
287-88 (1988) (of thirty-eight corporations that moved headquarters
“during the height of the exodus” from New York, “thirty-one
moved to a place close to the top man’s home,” dropping the average
CEO commute to about eight miles).



68

benefits of the state’s economy and laws will inure to the
shareholders.®

(¢) The Master's View of “Fairness” Is Misquided.—
The Master’s distaste for the Court’s backup rule seems
founded not on the assertion that the incorporating state’s
corporation law does not contribute to the “creation of
benefits” (for surely it does), but rather on a notion that
the wealth should be shared among the states in a kind
of “from each according to his means, to each according
to his needs” analysis. The supposed unfairness thus
derives from Delaware’s preemmenoe in attracting cor-
porations.

The benefits Delaware provides to shareholders of its
Delaware corporations are the direct result of great effort
by its public servants. Delaware’s corporation laws are
“under constant scrutiny and review” in an annual amend-
atory process,® and the Chancery Court serves as a de
facto national forum for corporation law issues, constitut-
ing “the nation’s most experienced corporate law tri-

80 When we move into the area of mutual funds, closed-end in-
vestment companies, CMO’s and other pass-through issuers which
are themselves conduits (see supre p. 51 n.64), the notion of a
“prinecipal executive office” having some substantive significance is
even more attenuated. In practical terms, the decisions as to buying
and selling portfolio securities in mutual funds and other invest-
ment companies are generally made by a single portfolio manager.
See Burton G. Malkiel, 4 Random Walk Down Wall Street 376-84
(6th ed. 1990). The productive activities of the portfolio compa-
nies-—and indeed, even their principal executive offices—are often
located somewhere else from where the portfolio manager is. In the
case of pass-through debt securities, the centralized functions are
essentially clerical—keeping track of incoming payments and dis-
tributing them. Here again, the Report is adrift about securities
representing enormous portions of the present-day securities market.
See supra pp. 13-14 n.17.

81 R, Franklin Balotti & Jesse A. Finkelstein, The Delaware Law
of Corporations and Business Organizations at H-18 (2d ed. 1991) ;
S. Samuel Arsht, A History of Delaware Corporation Low, 1 Del.
J. Corp. L. 1, 17-21 (1976).
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bunal.” 82 The state devotes significant resources to pro-
vide these benefits. Over the past three years, roughly
65 percent of the trial days spent by the Delaware Court
of Chancery were devoted to trials involving corporations
incorporated in Delaware. Approximately 57 percent of
the opinions written by the Court during the same period
resolved issues arising under the Delaware General Cor-
poration Law.®® And Delaware now spends more than
$4 million per year maintaining its Division of Corpora-
tions. Delaware works hard to provide a valuable service
to its corporations, which to a large extent are the na-
tion’s corporations. There is nothing “unfair” about
Delaware’s requiring them to turn over the unclaimed
property of unknowns which they hold.

At bottom, the Report’s recommendation is not at all
based on the “lawyerlike definition of state power over
this subject” that Justice Jackson called for in Connecti-
cut Mutual Life and that the Court provided “once and
for all” in Texas v. New Jersey. It is, instead, based on
a leveling view of “fairness.” Whether that is a wise
policy is not for this Court to decide. Indeed, revision now
as a result of the Master’s variation from the Texas rule
will lead only to further cases brought in an effort to re-
vise the rule in other ways perceived by other states to be
more fair to them. The remedy, if one is needed, lies with
Congress.

82 Ronald Gilson, An evaluation of Pennsylvania Senate Bill 1310
at 7 (issued to the Pennsylvania General Assembly in connection
with the Pennsylvania Takeover Act of 1990) (on file with counsel
of record). Accord Bernard S. Black, Is Corporate Law Trivial?: A
Political and Economic Analysis, 84 Nw. U. L. Rev. 542, 589 (1990);
Jonathan R. Macey & Geoffrey P. Miller, Toward an Interest-Group
Theory of Delaware Corporate Law, 65 Tex. L. Rev. at 488.

83 Statement of Richard Kiger, App. E hereto at p. 91a. The opin-
ions in these cases tend to be more elaborate and thus more demand-
ing of the Court’s time than non-corporation law opinions. Id. { 5.
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C. The Master’s Recommendations, Both as to the
“State of Incorporation” and the “Debtor as Issuer”
Points, Violate This Court’s Teachings on the Prin-
ciples of Stare Decisis

The Master’s recommendations on the two points just
discussed include one acknowledged departure from the
rule of Texas V. New Jersey, the rejection of the “state
of incorporation” rule, and one unacknowledged departure,
the “issuer as debtor” recommendation. There is no occa-
sion presented in this case, however, for this Court to
depart from the doctrine of stare decisis.

In making its recommendations, the Report does not
even acknowledge the “central importance of stare decisis
in this Court’s jurisprudence.” Hilton v. South Carolina
Pub. Rys. Comm'n, 112 S. Ct. 560, 563 (1991). “Time
and time again, this Court has recognized that ‘the doc-
trine of stare decisis is of fundamental importance to the
rule of law.” ” Id. (quoting Welch v. Texas Dep’t of High-
ways & Pub. Transp., 483 U.S. 468, 494 (1987)); see
also Patterson V. McLean Credit Union, 491 U.S, 164,
172 (1989) ; Burnet v. Coronado Oil & Gas Co., 285 U.S.
398, 406 (1932) (Brandeis, J., dissenting).

While departure from the doctrine of stare decisis al-
ways requires ‘“some compelling justifieation,” Hilton V.
South Carolina Pub. Rys. Comm’n, 112 S. Ct. at 564, sev-
eral factors—none of which are acknowledged in the
Report—give stare decisis special force in this case. First,
this Court has already rejected an attempt to “modify”
the Texas rule based on the same factors that motivated
the Master’s recommendation here, when it declined to
carve out an exception to the backup rule for situations
that “involve a higher percentage of unknown addresses.”
Pennsylvania v. New York, 407 U.S. at 214. As the Court
has explained, “[a] litigant who in effect asks us to re-
consider not one but two prior decisions bears a heavy
burden of supporting such a change in our jurisprudence.”
Walker v. Armco Steel Corp., 446 U.S. 740, 749 (1980).
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Substituting references, the Walker Court’s rejection of
such a request applies with equal force here: “the reasons
[Intervenors] assert[] for overruling [Texas] are the
same factors which we concluded in [Pennsylvania V. New
York] did not undermine the validity of [Texas].”
Walker, 446 U.S. at 749; accord Flood v. Kuhn, 407 U.S.
258, 282 (1972) (declining to overturn “aberration” of
antitrust exemption for major league baseball granted in
Federal Base Ball Club v. National League, 259 U.S. 200
(1922), and adhered to in Toolson V. New York Yankees,
Ine., 346 U.S. 856 (1953)).

Second, “Congress remains free to alter what [the
Court has] done.” Hilton V. South Carolina Pub. Rys.
Comm’n, 112 S. Ct. at 564 (quoting Patterson v. McLean
Credit Union, 491 U.S. at 172-73).8* Although this prin-
ciple is generally applied in matters of statutory con-
struction, it surely applies here, where the Court’s rules
operate only in the absence of an “applicable federal
statute.” Texas v. New Jersey, 379 U.S. at 677.

The Texas rule has been the subject of “something
other than mere congressional silence and passivity.”
Flood v. Kuhn, 407 U.S. at 283. Congress has modified
the Texas rule in one limited respect and, in doing so,
has acknowledged its general applicability. (This 1974
revision is discussed above at p. 8 & n.5.) Aside from
the 1974 statute, Congress has not modified the Texas
rule and no efforts have been made to do so, notwith-
standing Congress’ frequent attention to the area of
escheat of unclaimed property, which has resulted in
myriad instances of congressional displacement of the
states’ traditional authority where federal interests de-
manded it.** Congress has, of course, acknowledged the

8¢ Accord, e.g., Square D Co. V. Niagara Frontier Tariff Bureau,
Inec., 476 U.S. 409, 424 (1986) ; Illinois Brick Co. V. Illinois, 431 U.S.
720, 736 (1977) ; Edelman V. Jordan, 415 U.S. 651, 671 n.14 (1974).

8 E.g., Pub. L. No. 101-510, Div. A, Title XV, § 1520(e), 104
Stat. 1485, 1732 (1990) (codified at 24 U.S.C. § 420(e)) (property
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authority of the states to escheat under the state statutes
passed in the wake of Texas v. New Jersey (e.g., Pub.
L. No. 97-320, Title IV, Pt. A. § 412, 96 Stat. 1469, 1521

of intestate residents of Armed Forces Retirement Home); Pub.
L. No. 100-203, Title X, §10621(a), 101 Stat. 1330, 1330-452
(1987) (codified at 26 U.S.C. § 6408) (unclaimed federal income
tax refuads); Pub. L. No. 98-359, § 2, 98 Stat. 402 (1984) (codi-
filed at 31 U.S.C. §1322) (unclaimed property held by the old
postal saving system); Pub. L. No. 98-25, §§2, 8, 97 Stat. 185
(1983) (codified at 25 U.S.C. § 8378b) (estates of Indians dying
intestate without heirs) ; Pub. L. No. 97-459, Title II, § 206, 96 Stat.
2515, 2518-19 (1983) (codified at 25 U.S.C. §§ 2205, 2206) (enabl-
ing Indian tribes to escheat members’ property); Pub. L. No. 97-
320, Title IV, §408, 96 Stat. 1469, 1513-15 (1982) (codified at 12
U.S.C. §§ 216 to 216d) (unclaimed property of closed national banks) ;
Pub. L. No. 97-308, Title IV, § 401(a), 96 Stat. 1429, 1442 (1982)
(codified at 88 U.8.C. § 1970(h)) (veterans’ benefits) ; Pub. L. No.
93-445, Title I, § 6, 88 Stat. 1305, 1334-38 (1974) (codified at 45
U.S.C. §281e(a) (5)) (railroad employees’ benefits) ; Pub. L. No.
92-208, § 7, 85 Stat. 688, 691-94 (1974) (codified at 43 U.S.C. § 1606
(h) (2) (A)) (stock in Alaska Native Regional Corporations) ; Pub.
L. No. 92-117, 85 Stat. 337 (1971) (formerly codified at 31 U.S.C.
§ 1322) (unclaimed property held by the old postal saving system) ;
Pub. L. No. 91-240, 84 Stat. 208 (1970) (codified at 25 U.S.C. § 375d)
(property of intestate members of certain Indian nations) ; Pub. L.
No. 90-114, § 8, 81 Stat. 335 (1967) (codified at 25 U.S.C. § 1153)
(same) ; Pub. L. No. 90-76, § 8, 81 Stat. 177 (1967) (codified at 25
U.S.C. §788) (same); Pub. L. No. 89-700, Title II, §202(b), 80
Stat. 1079, 1087 (1966) (codified at 45 U.8.C. § 352(g)) (railroad
employees’ benefits) ; Pub. L. No. 89-717, § 2, 80 Stat. 1114, 1115
(1966) (codified at 25 U.S.C. § 967b) (property of intestate mem-
bers of certain Indian nations) ; Pub. L. No. 89-660, §3, 80 Stat.
910 (1966) (codified at 25 U.S.C. § 1133) (same) ; Pub. L. No. 89-
656, § 3, 80 Stat. 906 (1966) (codified at 25 U.S.C. § 1103) (same) ;
Pub, L. No. 89-554, 80 Stat. 878, 595 (1966) (codified at 5 U.S.C.
§ 8705(d) ) (government employees’ life insurance) ; see also Pub. L.
No. 85-857, §§ 717, 750, 8202(e), 5204-5205, 72 Stat. 1105, 1152,
1160, 1232, 1258 (1958) (codified at 38 U.S.C. §§ 1917(d)), 1950,
5502 (e), 8504-8505) (veterans’ benefits and unclaimed property on
Veterans Administration premises); Pub. L. No. 84-1028, c. 1041,
§8 2571-2575, T0A Stat. 1, 143-44 (1956) (codified as amended at 10
U.8.C. §§2571-2577) (property in custody of United States Mili-
tary) ; Pub. L. No. 77-774, c. 640, 56 Stat. 1021, 1021-22 (1942)
(codified at 25 U.S.C. § 373a) (estates of Indiang dying intestate
without heirs).
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(1982) (codified at 12 U.S.C. § 484 (b)) (allowing state
examination of national banks for purpose of assuring
compliance with state escheat laws)).

In light of this activity, which has not given rise to
any statutory disapproval of the general Texas rule,
Congress—not the Court—is the appropriate body to
revise the Texas rule, if revision be needed. See Hilton V.
South Carolina Pub. Rys. Comw’n, 112 S. Ct. at 564
(“Congress has had almost 30 years in which it could
have corrected our decision . .. if it disagreed with it,
and has not chosen to do so. We should accord weight
to this continued acceptance of our earlier holding.”);
Flood v. Kuhn, 407 U.S. at 283-84 (“we continue to be
loath . . . to overturn those cases judicially when Con-
gress, by its positive inaction, has allowed those decisions
to stand for so long and, far beyond mere inference and
implication, has clearly evinced a desire not to disapprove
them legislatively”) ; Toolson v. New York Yankees, Inc.,
346 U.S. at 357 (declining to depart from precedent where
“Congress has had the ruling under consideration but has
not seen fit” to overturn it for 30 years).%®

Third, the Report’s recommendation would disturb set-
tled expectations that have now grown into a multistate
cooperative effort and are reflected on the states’ statute
books. Every state unclaimed property statute that treats
the issue defines the debtor’s domicile as its state of incor-
poration, and every such state has acted in reliance on the

86 Congress’ general acceptance of the Texas rule makes the Inter-
venors’ reliance on Morgane V. States Marine Lines, Inc., 898 U.S.
375 (1970), and United States V. Hutcheson, 312 U.S. 219 (1941),
inapposite. In those cases, the Court developed an evolving body of
common law in light of sweeping policy changes wrought, in part,
by a “series of enactments” (Hutcheson, 312 U.S. at 235 (antitrust
and labor relations) ; Morgane, 398 U.S. at 388-90 (admiralty))
that bore on the common law’s development. This case, in contrast,
concerns a simple, comprehensive rule that has sufficed for close to
thirty years, with no doctrinal development needed and no congres-
sional disapproval expressed.
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Texas rule in this regard. Those statutes refer, also, to
holders. See supra pp. 10, 32. These considerations weigh
heavily against the Report’s recommendations and were
not discussed by the Master. As the Court explained in
Hilton v. South Carolina Pub. Rys. Comm’n, “stare decisis
has added force when the legislature, in the public sphere,
and citizens, in the private realm, have acted in reliance
on a previous decision, for in this instance overruling the
decision would dislodge settled rights and expectations or
require an extensive legislative response.” 112 S. Ct. at
564; accord Uniled States v. Maine, 420 U.S. 515, 527
(1975) (“in the almost 30 years since California, a great
deal of public and private business has been transacted
in accordance with those decisions and in accordance with
major legislation enacted by Congress, a principal purpose
of which was to resolve the ‘interminable litigation’ aris-
ing over [this] controversy”).

The recommended changes would force almost every
state to amend its statutes and would require an evalua-
tion of every issuer’s principal executive office, going back
as far as records permit. The burden of this change would
fall hard on Delaware, which has for nearly thirty years
relied on the Texas rule for a substantial portion of its
revenue, and might now face the prospect of the other
states looking to it (and thus to its taxpayers) for “recov-
ery” of hundreds upon hundreds of millions of dollars: “if
the doctrine of stare decisis has any meaning at all, it re-
quires that people in their everyday affairs be able to
rely on [this Court’s] decisions and not be needlessly
penalized for such reliance.” United States V. Mason,
412 U.S. 891, 899-400 (1973) (citing Flood v. Kuhn, 407
U.S. at 283, and Wallace v. McConnell, 38 U.S. (13 Pet.)
186, 150 (1839)). The Report does nothing if it does not
penalize the taxpayers of Delaware—a penalty supported
by no “compelling justification.”

These factors give stare decisis added force and make
the Intervenors’ burden a particularly heavy one. They
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do not meet it. In Patterson v. McLean Credit Union,
491 U.S. 164 (1989), the Court laid out the traditional
justifications for overruling a prior case. It first ex-
plained that the “primary reason” for a departure from
stare decisis “has been the intervening development of the
law, through either the growth of judicial doctrine or
further action taken by Congress, [wlhere such changes
have removed or weakened the conceptual underpinnings
from the prior decision, or where the later law has ren-
dered the decision irreconcilable with competing legal doc-
trines or policies.” 491 U.S. at 173 (citations omitted).
Here, intervening legal developments support continued
adherence to the corporate domicile rule, and do not sug-
gest that a ‘“debtor” is other than a ‘“‘debtor.” See supra
pp. 53-55.

A second traditional justification exists where the prece-
dent is a “positive detriment to coherence and consistency
in the law, either because of inherent confusion created
by an unworkable decision, or because the decision poses
a direct obstacle to the realization of important objectives
embodied in other laws.” Patterson v. McLean Credit
Union, 491 U.S. at 173 (citations omitted). No party
makes any assertion that the corporate domicile rule is
“unworkable” or poses any obstacle to any objectives em-
bodied in other laws; indeed, no one can point to a more
“workable” rule than the state of incorporation rule; and
retention of the Texas rule furthers the federal policies
that gave rise to it (see supra pp. 3-7, 55). The same
can be said of the “issuer as debtor” point. See supra
pp. 45-49.

Finally, the Patterson Court observed that sometimes
“a precedent becomes more vulnerable as it becomes out-
dated and after being ‘ “tested by experience, has been
found to be inconsistent with the sense of justice or with
social welfare.”’”8 The Court had reservations about

87491 U.S. at 174 (quoting Runyon V. McCrary, 427 U.S. 160, 191
(1976) (Stevens, J., concurring), quoting, in turn, Benjamin N.
Cardozo, The Nature of the Judicial Process 149 (1921)).
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the availability of this ground in cases where Congress
might act. 491 U.S. at 174-75. Yet this ground—rightly
or wrongly invoked—appears to be the sole basis for the
Master’s recommendation that the Texas rule be over-
turned. Of course, the Court’s reluctance to change a
rule within the control of Congress on grounds of ‘“jus-
tice” and “social welfare” is fully warranted. See supra
pp. 71-73. And, as we showed in Parts A and B, the Master
has made out no case under this heading, if it is to be
considered at all. See suprae pp. 49-52, 61-69.

Adjustments in this area are matters for Congress.
The Court has laid down, and reaffirmed, the fundamental
principles. The present case involves an application of
them to a particular industry and to particular conditions
in that industry. If the Court modifies the principles
to deal with this case, it will be called upon to do so in
other cases. There is no demonstration that the applica-
tion of the rules in this case produces a shocking or un-
expected result, particularly given the fact that any rule
that might be established on this subject admittedly has
arbitrary elements. See Texas v. New Jersey, 379 U.S.
at 683. The rules and their application here are well-
grounded in the historical jurisprudence of this Court. If
an alteration in those rules is to be made because of a
contention that it would be more “fair,” in some sense, to
have another rule for the situation involved in this case,
Congress, which provided such a forum after this Court’s
decision in the Pennsylvania case, is available.

II. IF CHANGES TO THE TEXAS RULE ARE TO BE
MADE, THEY SHOULD NOT BE APPLIED RETRO-
ACTIVELY AGAINST DELAWARE

The Master dealt with what he called issues of “reach-
back” and “retroactivity.” Report 70-77. Discussing both
the “issuer as debtor” and “corporate domicile” points,
he recommended full retroactive application as to both.
Report 72. “Retroactivity” meant not simply that the
rule that would govern property that had theretofore
become escheatable but had not been taken by one of the
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states; it also extended to sums already collected by the
states, and this went back without limitation as to time.
Although Delaware is a plaintiff here, not a defendant,
the Report’s recommendations seem aimed at Delaware,
as well as New York; the Draft Report had contained a
recommendation that Delaware’s reliance on the existing
rule of corporate domicile be acknowledged,®® but this was
eliminated from the final Report. If the rules are to be
changed at all—and they should not be—Delaware should
not be subjected to retroactive application of the new
rules.

That the Master wrestled at all with the issue of
“retroactivity” demonstrates the departure he would have
the Court make from the Texas rule. “In the ordinary
case no question of retroactivity arises. Courts are as
a general matter in the business of applying settled prin-
- ciples and precedents of law to the disputes that come to
the bar.” James B. Beam Distilling Co. V. Georgia, 111
S. Ct. 2439, 2442 (1991) (plurality opinion). It is only
“[i]n those relatively rare circumstances where estab-
lished precedent is overruled [that] the doctrine of non-
retroactivity” is even considered, “in order to avoid ‘jolt-
ing the expectations of parties to a transaction.’” Amer-
ican Trucking Ass’'ns V. Smith, 496 U.S. 167, 196 (1990)
(plurality opinion) (quoting United States v. Estate of
Donnelly, 397 U.S. 286, 295 (1970) (Harlan, J., concur-
ring) ) ; accord American Trucking, 496 U.S. at 222
(dissenting opinion) (*‘[t]lhe usual rule is that federal
cases should be decided in accordance with the law exist-
ing at the time of decision’”) (quoting Saini Francis
College v. Al-Khazraji, 481 U.S. 604, 608 (1987)).

Of course, the most obvious and appropriate way to
avoid jolting the expectations of the parties in this case
is to adhere to the Texas rule: “[c]onsiderations of
finality and the justifiable expectations that have grown
up surrounding a rule are ordinarily and properly given

88 Draft Report 57 n.64, quoted in our Exceptions, supre at E-8.
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expression in our rules of res judicata and stare decisis.”
American Trucking Ass'ns V. Smith, 496 U.S. at 212
(dissenting opinion) ; see James B. Beam Distilling Co.
V. Georgia, 111 S. Ct. at 2450 (Blackmun, J., concurring
in the judgment) (“retroactivity combines with stare
decisis to prevent us from altering the law each time the
opportunity presents itself’’). These reasons fully explain
why the Court in Pennsylvania V. New York applied the
Texas rule to all the property at issue in the case, re-
jecting New York’s assertion that the Texas rule was
“not retroactive.” 407 U.S. at 212-13. Prior to the Texas
case, there was no rule governing conflicting state claims
to escheat, and hence no expectations about the subject.
The Court thus strictly applied the Texas rule.® Strict
application of the Texas rule, until it is changed, is
fully consistent with the parties’ expectations, as is evi-
dent from the widespread adoption of the uniform acts
providing that the “holder” of unclaimed, “owner/address
unknown” property is to deliver that property to the
holder’s state of incorporation. See supra pp. 10-11, 32.
Thus, all the parties except one part of the Texas group
agreed with the Master’s initial Draft Report that a
state’s prior reliance on the traditional corporate domicile
rule should preclude any retroactive application of the

89 One subgroup of the Infervenors suggested that this routine
application of law to fact somehow establishes that “nonretroactivity
is unsuited to this very unique area of the law . . . due to the very
considerations of fairness that propelled the Court’s ruling” in
Texas. Tx. Supp. Br. (Nov. 4, 1991) at 12. That is absurd. The
Court in Penmnsylvania did not evaluate “retroactivity” issues be-
cause it was simply adhering to the only precedent that existed; it
had no occasion to consider whether this area of the law is so
“unique” that ordinary legal doctrines once established should be
retroactively displaced in favor of the shifting sands of what appeals
as “fair” in a particular case. In addition, the Intervenors’ sug-
gestion (id. at 11-12) that all states acquire unclaimed property
under custodial taking statutes as “conservators” is flat wrong.
Several states have true escheat statutes, cutting off the claims of
all others. See supra p. 2 n.1.
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Master’s recommendation to depart from that rule.®® See
our Exceptions, supre at E-8 (quoting Draft Report 57
n.64).

Should the Court depart from the Texas rule by adopt-
ing either of the changes, acknowledged or unacknowl-
edged, recommended by the Master, the circumstances of
the case call for nonretroactivity for Delaware and any
state similarly situated. The proper scope of the Court’s
leading decision on the subject, Chevron Oil Co. V. Huson,
404 U.S. 97, 105-10 (1971), has generated substantial re-
cent debate. But whether Chevron is properly viewed as
authorizing the prospective application of a new rule of
law to litigants before the Court,” or only as announcing
an equitable discretion as to the relief that a federal court
should award when applying the new law,*? it should be
applied here to protect Delaware from a departure from
the Texas rule, if a departure is made.

Under Chevron, a three-factor analysis is made:

First, the decision to be applied non-retroactively
must establish a new principle of law, either by over-
ruling clear past precedent on which litigants may
have relied, or by deciding an issue of first impression

%0 Ala, Supp. Br. (Nov. 4, 1991) at 29 n.19; Cal. Supp. Reply Br.
(Nov. 21, 1991) at 18-19. The Texas group made the frivolous
assertion that the change is “merely a refinement rather than a
reversal.” Tex, Supp. Br. (Nov. 4, 1991) at 14. No support is given
for this view, and we are hard pressed to imagine what could possi-
bly constitute a new rule if not one that would render invalid every
state statute concerning the backup rule written after the Texas
decision.

91 See James B. Beam Distilling Co. V. Georgia, 111 S. Ct, at
2448-49 (White, J., concurring in the judgment); id. at 2453-56
(O’Connor, J., dissenting).

92 James B. Beam Distilling Co. V. Georgia, 111 S, Ct. at 2448
(opinion of Souter, J.); American Trucking Ass’ns V. Smith, 496
U.S. at 222-24 (Stevens, J., dissenting).



80

whose resolution was not clearly foreshadowed. Sec-
ond, . .. we must . . . weigh the merits and demerits
in each case by looking to the prior history of the
rule in question, its purpose and effect, and whether
retrospective operation will further or retard its op-
eration. Finally, we [must] weig[h] the inequity
imposed by retroactive application, for where a deci-
sion of this Court could produce substantial inequi-
table results if applied retroactively, there is ample
basis in our cases for avoiding the injustice or hard-
ship by a holding of nonretroactivity.

Chevron Oil Co. v. Huson, 404 U.S. at 106-07 (citations
and internal quotations omitted).

First, both recommendations are to overrule clear prece-
dent. As we have demonstrated above, the alleged “am-
biguity” leading to the “issuer as debtor” recommendation
is one created by the Report, not the Texas rule. The
plain meaning of the word ‘“debtor” was applied by the
drafters of two uniform acts and the legislatures of the
states that have adopted those statutes to mean “holder,”
and that application comports with this Court’s long-
standing precedents. See supra pp. 2-6, 32-34. And it
is difficult to imagine a clearer precedent than the backup
rule’s provision that “the State of the debtor’s incorpora-
tion may take custody of the funds.” Pemnsylvania V.
New York, 407 U.S. at 210-11. That rule (and the uni-
form acts incorporating it) would no longer be the law
if the Master’s recommendation is accepted.

Second, the “purpose and effect” of the Texas rule was
to provide certainty to states and private persons faced
with conflicting escheat claims. See supra pp. 2-6, 45-46.
Indeed, from the time the Court first confronted the need
for a rule of priority among states in Conmnecticut Mu-
tual Life to the time it fashioned a rule “once and for
all” in Texas v. New Jersey (and adhered to it in Penn-
sylvania v. New York), if one thing was recognized, it
was the need for a clear, certain and simple rule. Surely
that purpose would not be served by providing incentives
to the states to urge revisions to that rule in litigation



81

before this Court, by permitting them to make retroactive
claims on property which had already been escheated to
another state, no matter how many years before.%

Third, retroactive application of the Master’s proposed
change of the backup rule against Delaware and states
similarly situated would be harshly inequitable. The
Court is sensitive in this context to the special needs of
state governments: “state officials and those with whom
they deal are entitled to rely on a presumptively valid
state statute, enacted in good faith and by no means
plainly unlawful.” Lemon v. Kurtzman, 411 U.S. 192,
209 (1978) (plurality opinion). “To the extent that
retrospective application of a decision burdens a govern-
ment’s ability to plan or carry out its programs, the
application injures all of the government’s constituents.
These concerns have long informed the Court’s retroac-
tivity decisions.” American Trucking Ass'ns V. Smith,
496 U.S. at 185 (plurality opinion) ; see James B. Beam
Distilling Co. v. Georgia, 111 S. Ct. at 2448 (opinion of
Souter, J.) (“[n]Jothing we say here deprives respondent
of [its] opportunity to . . . demonstrate reliance inter-
ests entitled to consideration in determining the nature
of the remedy that must be provided”); cf. Cipriano V.
City of Houma, 395 U.S. 701, 706 (1969) (“Significant
hardships would be imposed on cities, bondholders, and
others connected with municipal utilities if our decision
today were given full retroactive effect.”).

Delaware and the other states have promulgated and
implemented their escheat statutes in reliance on this

93 ITn no way can the Court’s caveat in Pennsylvania V. New York
that a state may escheat unclaimed property “ ‘until some other
State comes forward with proof that it has a superior right to
escheat’ ” 407 U.S. at 210-11 (quoting Texas v. New Jersey, 379
U.S. at 682), be read to contemplate that such “proof” would be
found in an overruling of the Texzas rule itself. The Decree in
Pennsylvania makes clear that the “proof” required had to do with
moving property out of the category of the “backup rule” into the
category of the ‘“primary rule”—by reason of either the identifica-
tion of a last-known address or the intervening passage of an escheat
statute by the state of last-known address. See supra p. 7nd4,
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Court’s precedents in Texas and Pennsylvania. Because
they could not “be expected to foresee that a decision of
this Court would overturn established precedents, the
inequity of unsettling actions taken in reliance on those
precedents is apparent.” American Trucking Ass’ns V.
Smith, 496 U.S. at 182. As in American Trucking, ‘“the
invalidation” of Delaware’s escheat law “would have
potentially disruptive consequences for the State and its
citizens.” Id.; see supra pp. 73-74. In contrast, the In-
tervenors seek retroactivity in order to collect a wind-
fall from Delaware—a windfall they had no reason to
expect and no justification for receiving.

The Report does not deny that Delaware has relied on
the Texas rule, nor the substantial hardship that would
befall Delaware if the rule of corporate domicile were
overturned. Instead, it focuses on the rule that laches
and statutes of limitation do not apply to actions by
states, apparently in the belief that the rule has some-
thing to do with remedies and therefore should bar any
assertion of nonretroactivity here. Report 75 (citing
Illinois v. Kentucky, 111 S. Ct. 1877, 1883 (1991)). But
retroactivity of doctrinal change is one thing, and laches
and limitations are another. In any event, the doctrine
of no limitations against the sovereign is based on “[tlhe
public interest in preserving public rights and property
from injury and loss, [which] justifie[s] a special rule
for the sovereign.” Block v. North Dakota, 461 U.S.
273, 294 (1983) (O’Connor, J., dissenting). The doctrine
is thus questionable in actions between states.®* We fail to
understand what “public rights and property” would be
preserved by transferring money properly collected by
Delaware under the backup rule to other states which,
until they intervened in this case and jumped on the band-

24 In actions concerning boundary disputes, for example, the pol-
icy is of lesser force, and “the broad policy disfavoring the un-
timely assertion of rights that underlies the defense of laches and
statutes of limitation” is achieved through the application of other
doctrines. Illinois v. Kentucky, 111 S. Ct. at 1883.
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wagon of the Master’s sua sponte rule change, had not
even the slightest expectation of ever receiving it.%

III. JUDGMENT SHOULD BE ENTERED IN FAVOR
OF DELAWARE AND AGAINST NEW YORK

The Report resoundingly rejects New York’s theories
(purporting to be factual assertions) about the moneys
at issue in this case. New York argues that unclaimed
property involved in this case determined by the brokers
to be “owner/address unknown” should nonetheless be
“deemed” to be owed to other brokers, all of whom should
be deemed to have “trading addresses” in New York,
and therefore that New York is entitled to “a presump-
tion of location based on aggregate statistics.” Report
58-59 & n.50; see supra p. 19. In short, says New York,
these items of cash dividends and interest and share divi-
dends in the brokers’ hands are really “owner/address
known” and should pass to New York under the primary
rule. The Report rejects this position as “inconsistent
with Pennsylvania v. New York, where the Court refused
to allow an equally-apt presumption—that the state in
which the money orders were purchased was the state of
the sender’s domicile—to govern. To the extent this is
New York’s position, judgment against it is entirely ap-
propriate.” Report 59 n.50.

Similarly, the Master rejects the entire notion of
“trading addresses,” noting that “this is not a concept

95 Of course, none of this is to say that the current rules should
not apply to property that New York has wrongfully taken custody
of—that is nothing more than the routine application of settled law
to the facts of the case. Perhaps the greatest irony of all in the
Report is that its recommendations might well result in New York
keeping what it has taken, in contravention of both the old and
the new rules. As a sort of tertiary backup rule, the Report rec-
ommends that the state of principal executive office of the Aolder
take priority where there is no record that identifies the issuer.
Report 57, A-3 4. The Master did not permit discovery into
whether New York has retained records revealing issuer identities,
but New York has had no reason to do so under the current rules;
to the extent it has not, New York—as the state of principal execu-
tive office of many of the brokers and the DTC—will retain the funds
at issue in the case.
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used in securities law, the Uniform Commercial Code,
debtor-creditor law, or the law of personal jurisdiction,
venue, or subject matter jurisdiction of the courts. From
all that I have been shown, this ‘trading address’ approach
seems to be a conception created out of whole cloth by
New York, to favor itself in the instant case—or, per-
haps more accurately, to rationalize post-hoc what it has
been doing for years.” Report 67 n.59.

It was undisputed on the record that brokers and banks
cannot identify the creditor who is owed the unclaimed
distributions involved in this case. Cirrito Dep. 73 (“any
kind of research would really be fruitless”), 128 (“you
don’t know to whom the monies are due. If you did, you
would pay them”), 93-94, 222-23; Shearer Dep. 103,
108-09, 192-93, 198, 213-15, 348-49; Scott Dep. 207-08;
Principe Dep. 102-05, 222.

New York’s “factual” argument to the contrary does
not withstand scrutiny. It asserts that most unclaimed
distributions are caused by a phenomenon known as
“nominee float,” where a certificate registered in the
name of a broker is endorsed and delivered to a customer
in bearer form, is traded from hand to hand in the stream
of commerce, and is not submitted to the transfer agent
for re-registration for some time. In the meantime, divi-
dends are paid to the broker as the recordholder. See N.Y.
Motion for Judgment (Oct. 30, 1990) at 56-57 & n.101;
Report B-16 to B-17, 757. New York ignores errors,
missed transfers, and out-of-balance record conditions,
which are also causes of “owner/address unknown” dis-
tributions.®® But even leaving aside those other causes
for “owner/address unknown” distributions, New York’s
analysis of ‘“nominee float” is unavailing. New York
states only that the first bearer holder of the certificate
could be identified. Griffin Aff. 72. But it concedes that

88 See Report B-10 to B-15, {{f 36-61 (describing “Cede float” and
other causes of unclaimed distributions), B-16 to B-19, {{ 57-67
(same, for brokers), B-20 to B-22, || 73-77 (same, for banks);
Cirrito Dep. 223-27; Shearer Dep. 193-96; Principe Dep. 102-03;
Scott Dep. 163-67.
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the owner of the certificate on the dividend record date or
dates cannot be ascertained, N.Y. Motion for Judgment
(Oct. 30, 1990) at 30, 56, and that that person’s identity
is the relevant inquiry. Id. at 56-57. Moreover, New York
argues that the very same “float” problems when en-
countered at DTC (“Cede float”) and at New York banks
result in “true” “owner/address umknown” funds that
may be rightfully claimed by New York under the backup
rule, since DTC and the banks are New York corporations
(N.Y. Motion for Judgment (Oct. 30, 1990) at 30).
New York offers no reason why brokers are any different.

The Master’s finding of fact on this issue was clearly
correct. The funds are “owner/address unknown.” Al-
though the Report proceeds to devote considerable atten-
tion to demonstrating why New York’s “factual conten-
tions are actually beside the point” under the Master’s
proposed new rules, the Report nonetheless clearly, and
correctly, rejects New York’s position on the facts.””

However, the Report fails to make an alternative recom-
mendation that judgment be entered against New York
on the basis of those findings in the event that the Court
retains the Texas rule as Delaware interprets it. Since
Delaware brought this lawsuit to recover the “owner/
address unknown” funds that New York has improperly
escheated from Delaware brokers under the Texas rule,
this oversight is more than a semantic one. Delaware is,
at this juncture, entitled to judgment against New York,
because the Master has correctly concluded that there is
no genuine issue of material fact presented by New York’s
theory. Cf. Fed. R. Civ. P. 56(e) (New York has not

97 At one point, the Report states that—under its proposed rules
—New York should have an opportunity to pursue its factual con-
tentions if it is so advised. Report 67. But the Report is discussing
efforts to trace payments “on a transaction-by-transaction basis”
to beneficial owners (not brokers) who might have last-known ad-
dresses in New York, rather than expressing any doubt about the
Report’s findings of the unacceptability of New York’s contentions
about “trading addresses” and “statistical showing[s].” Id. at 58-
59 & n.50; 67 n.59.
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“set forth specific facts showing that there is a genuine

issue for trial”).
CONCLUSION

For the reasons stated, Delaware’s Exceptions to the
Report of the Special Master should be sustained. The
Court should reject the Master’s recommendation that the
“issuer” should be viewed as the “debtor” even though
it has properly paid the dividends and interest to the
recordholders, and should reject the Master’s recommenda-
tion for a change in the definition of corporate domicile.
There should accordingly be judgment against the Inter-
venors. The Court should reject New York’s contentions
that the property in the brokers’ hands owed to unknowns
should be “statistically” deemed to be owed generically to
“other brokers,” and that those brokers should be deemed
to have “trading addresses” in New York, and should
render judgment in favor of Delaware against New York.

A proposed form of Decree is respectfully attached as

Appendix F hereto.
Respectfully submitted,
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APPENDIX A

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS

I. UNITED STATES CONSTITUTION
ARTICLE 1, Section 8:

The Congress shall have Power. ..

To regulate Commerce with foreign Nations, and among
the several States....

* » »: *

ARTICLE IV, Section 1:

Full Faith and Credit shall be given in each State to
the public Acts, Records, and judicial Proceedings of every
other State. And the Congress may by general Laws pre-
scribe the Manner in which such Acts, Records and Pro-
ceedings shall be provided, and the Effect thereof.

* * * *

AMENDMENT XIV, Section 5:

The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.

II. ACTS OF CONGRESS

The “Western Union” statute:

12 US.C. § 2501. Congressional findings and declaration
of purpose

The Congress finds and declares that—

(1) the books and records of banking and financial
organizations and business associations engaged in
issuing and selling money orders and traveler’s checks
do not, as a matter of business practice, show the last
known addresses of purchasers of such instruments;

(2) a substantial majority of such purchasers re-
side in the States where such instruments are pur-
chased;
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(3) the States wherein the purchasers of money
orders and traveler’s checks reside should, as a mat-
ter of equity among the several States, be entitled to
the proceeds of such instruments in the event of
abandonment;

(4) it is a burden on interstate commerce that the
proceeds of such instruments are not being distrib-
uted to the States entitled thereto; and

(5) the cost of maintaining and retrieving ad-
dresses of purchasers of money orders and traveler’s
checks is an additional burden on interstate com-
merce since it has been determined that most pur-
chasers reside in the State of purchase of such in-
struments.

§ 2502. Definitions
As used in this chapter—

(1) “banking organization” means any bank, trust
company, savings bank, safe deposit company, or a
private banker engaged in business in the United
States;

(2) “business association” means any corporation
(other than a public corporation), joint stock com-
pany, business trust, partnership, or any association
for business purposes of two or more individuals; and

(3) “financial organization” means any savings
and loan association, building and loan association,
credit union, or investment company engaged in busi-
ness in the United States.

§ 2503. State entitlement to escheat or custody

Where any sum is payable on a money order, traveler’s
check, or other similar written instrument (other than a
third party bank check) on which a banking or financial
organization or a business association is directly liable—

(1) if the books and records of such banking or
financial organization or business association show
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the State in which such money order, traveler’s check,
or similar written instrument was purchased, that
State shall be entitled exclusively to escheat or take
custody of the sum payable on such instrument, to
the extent of that State’s power under its own laws
to escheat or take custody of such sum;

(2) if the books and records of such banking or
financial organization or business association do not
show the State in which such money order, traveler’s
check, or similar written instrument was purchased,
the State in which the banking or financial organiza-
tion or business association has its principal place of
business shall be entitled to escheat or take custody
of the sum payable on such money order, traveler’s
check, or similar written instrument, to the extent
of that State’s power under its own laws to escheat
or take custody of such sum, until another State shall
demonstrate by written evidence that it is the State
of purchase; or

(8) if the books and records of such banking or
financial organizations or business association show
the State in which such money order, traveler’s check,
or similar written instrument was purchased and the
laws of the State of purchase do not provide for the
escheat or custodial taking of the sum payable on
such instrument, the State in which the banking or
financial organization or business association has its
principal place of business shall be entitled to escheat
or take custody of the sum payable on such money
order, traveler’s check, or similar written instru-
ment, to the extent of that State’s power under its
own laws to escheat or take custody of such sum,
subject to the right of the State of purchase to recover
such sum from the State of principal place of busi-
ness if and when the law of the State of purchase
makes provision for escheat or custodial taking of
such sum.
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III. UNIFORM ACTS—SELECTED PROVISIONS

A. UNIFORM UNCLAIMED PROPERTY ACT
(1981 ACT)

§ 1. [Definitions and Use of Terms]

As used in this Act, unless the context otherwise re-
quires:

(1) ‘“Administrator” means [ 1.

(2) “Apparent owner” means the person whose name
appears on the records of the holder as the person en-
titled to property held, issued, or owing by the holder.

(8) “Attorney general” means the chief legal officer
of this State.

(4) “Banking organization” means a bank, trust com-
pany, savings bank, [industrial bank, land bank, safe
deposit company,] private banker, or any organization
defined by other law as a bank or banking organization.

(5) “Business association” means a non-public corpo-
ration, joint stock company, investment company, business
trust, partnership, or association for business purposes of
2 or more individuals, whether or not for profit, including
a banking organization, financial organization, insurance
company, or utility.

(6) “Domicile” means the state of incorporation of a
‘corporation and the state of the principal place of busi-
ness of a unincorporated person.

(7) “Financial organization” means a savings and loan
association, [cooperative bank,] building and loan asso-
ciation, or credit union.

(8) “Holder” means a person, wherever organized or
domiciled, who is:

(1) in possession of property belonging to another,
(ii) a trustee, or
(iii) indebted to another on an obligation.
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(9) “Insurance company”’ means an association, cor-
poration, fraternal or mutual benefit organization,
whether or not for profit, which is engaged in providing
insurance coverage, including accident, burial, casualty,
credit life, contract performance, dental, fidelity, fire,
health, hospitalization, illness, life (including endow-
ments and annuities), malpractice, marine, mortgage,
surety, and wage protection insurance.

(10) “Intangible property” includes:

(i) monies, checks, drafts, deposits, interest, divi-
dends, and income;

(ii) credit balances, customer overpayments, gift
certificates, security deposits, refunds, credit memos,
unpaid wages, unused airline tickets, and unidenti-
fied remittances;

(iii) stocks and other intangible ownership inter-
ests in business associations;

(iv) monies deposited to redeem stocks, bonds,
coupons, and other securities, or to make distribu-
tions;

(v) amounts due and payable under the terms of
insurance policies; and

(vi) amounts distributable from a trust or cus-
todial fund established under a plan to provide health,
welfare, pension, vacation, severance, retirement,
death, stock purchase, profit sharing, employee sav-
ings, supplemental unemployment insurance, or sim-
ilar benefits.

(11) “Last known address” means a description of the
location of the apparent owner sufficient for the purpose
of the delivery of mail.

(12) “Owner” means a depositor in the case of a de-
posit, a beneficiary in case of a trust other than a deposit
in trust, a creditor, claimant, or payee in the case of



6a

other intangible property, or a person having a legal or
equitable interest in property subject to this Act or his
legal representative.

(13) “Person” means an individual, business associa-
tion, state or other government, governmental subdivision
or agency, public corporation, public authority, estate,
trust, 2 or more persons having a joint or common inter-
est, or any other legal or commercial entity.

(14) “State” means any state, district, commonwealth,
territory, insular possession, or any other area subject to
the legislative authority of the United States.

(15) “Utility” means a person who owns or operates
for public use any plant, equipment, property, franchise,
or license for the transmission of communications or the
production, storage, transmission, sale, delivery, or fur-
nishing of electricity, water, steam, or gas.

§ 2. [Property Presumed Abandoned; General Rule]

(a) Except as otherwise provided by this Act, all in-
tangible property, including any income or increment
derived therefrom, less any lawful charges, that is held,
issued, or owing in the ordinary course of a holder’s
business and has remained unclaimed by the owner for
more than 5 years after it became payable or distribut-
able is presumed abandoned.

(b) Property is payable or distributable for the pur-
pose of this Act notwithstanding the owner’s failure to
make demand or to present any instrument or document
required to receive payment.

§3. [General Rules for Taking Custody of Intangible
Unclaimed Property]

Unless otherwise provided in this Act or by other statute
of this State, intangible property is subject to the custody
of this State as unclaimed property if the conditions rais-
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ing a presumption of abandonment under Sections 2 and
5 through 16 are satisfied and:

(1) the last known address, as shown on the records of
the holder, of the apparent owner is in this State;

(2) the records of the holder do not reflect the iden-
tity of the person entitled to the property and it is estab-
lished that the last known address of the person entitled
to the property is in this State;

(3) the records of the holder do not reflect the last
known address of the apparent owner, and it is estab-
lished that:

(i) the last known address of the person entitled
to the property is in this State, or

(ii) the holder is a domiciliary or a government or
governmental subdivision or agency of this State and
has not previously paid or delivered the property to
the state of the last known address of the apparent
owner or other person entitled to the property;

(4) the last known address, as shown on the records of
the holder, of the apparent owner is in a state that does
not provide by law for the escheat or custodial taking of
the property or its escheat or unclaimed property law is
not applicable to the property and the holder is a domi-
ciliary or a government or governmental subdivision or
agency of this State;

(5) the last known address, as shown on the records
of the holder, of the apparent owner is in a foreign nation
and the holder is a domiciliary or a government or govern-
mental subdivision or agency of this State; or

(6) the transaction out of which the property arose
occurred in this State, and

(1) (A) the last known address of the apparent
owner or other person entitled to the property is
unknown, or
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(B) the last known address of the apparent
owner or other person entitled to the property is
in a state that does not provide by law for the
escheat or custodial taking of the property or its
escheat or unclaimed property law is not appli-
cable to the property, and

(ii) the holder is a domiciliary of a state that
does not provide by law for the escheat or custodial
taking of the property or its escheat or unclaimed
property law is not applicable to the property.

* " * *

§ 11. [Property of Business Associations Held in Course
of Dissolution]

Intangible property distributable in the course of a
dissolution of a business association which remains un-
claimed by the owner for more than one year after the
date specified for final distribution is presumed aban-
doned.

§ 12. [Property Held By Agents and Fiduciaries]

(a) Intangible property and any income or increment
derived therefrom held in a fiduciary capacity for the
benefit of another person is presumed abandoned unless
the owner, within 5 years after it has become payable or
distributable, has increased or decreased the principal,
accepted payment of principal or income, communicated
concerning the property, or otherwise indicated an inter-
est as evidenced by a memorandum or other record on
file prepared by the fiduciary.

(b) Funds in an individual retirement account or a
retirement plan for self-employed individuals or similar
account or plan established pursuant to the Internal Reve-
nue laws of the United States are not payable or distribut-
able within the meaning of subsection (a) unless, under
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the terms of the account or plan, distribution of all or
part of the funds would then be mandatory.

(¢) For the purpose of this section, a person who holds
property as an agent for a business association is deemed
to hold the property in a fiduciary capacity for that busi-
ness association alone, unless the agreement between him
and the business association provides otherwise.

(d) For the purposes of this Act, a person who is
deemed to hold property in a fiduciary capacity for a busi-
ness association alone is the holder of the property only
insofar as the interest of the business association in the
property is concerned, and the business association is the
holder of the property insofar as the interest of any other
person in the property is concerned.

* * * *

§17. [Report of Abandoned Property]

(a) A person holding property tangible or intangible,
presumed abandoned and subject to custody as unclaimed
property under this Act shall report to the administrator
concerning the property as provided in this section.

(b) The report must be verified and must include:

(1) except with respect to travelers checks and
money orders, the name, if known, and last known
address, if any, of each person appearing from the
records of the holder to be the owner of property of
the value of $25 or more presumed abandoned under
this Act;

(2) in the case of unclaimed funds of $25 or more
held or owing under any life or endowment insurance
policy or annuity contract, the full name and last
known address of the insured or annuitant and of the
beneficiary according to the records of the insurance
company holding or owing the funds;

(8) in the case of the contents of a safe deposit
box or other safekeeping repository or of other tan-
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gible property, a description of the property and the
place where it is held and may be inspected by the
administrator and any amounts owing to the holder;

(4) the nature and identifying number, if any, or
description of the property and the amount appearing
from the records to be due, but items of value under
$25 each may be reported in the aggregate;

(5) the date the property became payable, demand-
able, or returnable, and the date of the last trans-
action with the apparent owner with respect to the
property; and

(6) other information the administrator prescribes
by rule as necessary for the administration of this
Act.

(¢) If the person holding property presumed aban-
doned and subject to custody as unclaimed property is a
successor to other persons who previously held the property
for the apparent owner or the holder has changed his
name while holding the property, he shall file with his
report all known names and addresses of each previous
holdex of the property.

(d) The report must be filed before November 1 of
each year as of June 30, next preceding, but the report of
any life insurance company must be filed before May 1
of each year as of December 31 next preceding. On writ-
ten request by any person required to file a report, the
administrator may postpone the reporting date.

(e) Not more than 120 days before filing the report
required by this section, the holder in possession of prop-
erty presumed abandoned and subject to custody as un-
claimed property under this Act shall send written notice
to the apparent owner at his last known address inform-
ing him that the holder is in possession of property sub-
ject to this Act if:
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(i) the holder has in its records an address for
the apparent owner which the holder’s records do not
disclose to be inaccurate,

(ii) the claim of the apparent owner is not barred
by the statute of limitations, and

(iii) the property has a value of $50 or more.

* » * »

§19. [Payment or Delivery of Abandoned Property]

(a) Except as otherwise provided in subsections (b)
and (c¢), a person who is required to file a report under
Section 17, within 6 months after the final date for filing
the report as required by Section 17, shall pay or deliver
to the administrator all abandoned property required to
be reported.

(b) If the owner establishes the right to receive the
abandoned property to the satisfaction of the holder be-
fore the property has been delivered or it appears that
for some other reason the presumption of abandonment
is erroneous, the holder need not pay or deliver the prop-
erty to the administrator, and the property will no longer
be presumed abandoned. In that case, the holder shall
file with the administrator a verified written explanation
of the proof of claim or of the error in the presumption
of abandonment.

(c) Property reported under Section 17 for which the
holder is not required to report the name of the apparent
owner must be delivered to the administrator at the time
of filing the report.

(d) The holder of an interest under Section 10 shall
deliver a duplicate certificate or other evidence of owner-
ship if the holder does not issue certificates of ownership
to the administrator. Upon delivery of a duplicate certifi-
cate to the administrator, the holder and any transfer
agent, registrar, or other person acting for or on behalf
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of a holder in executing or delivering the duplicate cer-
tificate is relieved of all liability of every kind in accord-
ance with the provision of Section 20 to every person, in-
cluding any person acquiring the original certificate or
the duplicate of the certificate issued to the administrator,
for any losses or damages resulting to any person by the
issuance and delivery to the administrator of the dupli-
cate certificate.

§ 20. [Custody by State; Holder Relieved from Liability;
.Reimbursement of Holder Paying Claim; Reclaim-
ing for Owner; Defense of Holder; Payment of
Safe Deposit Box or Repository Charges]

(a) Upon the payment or delivery of property to the
administrator, the state assumes custody and responsi-
bility for the safe-keeping of the property. A person who
pays or delivers property to the administrator in good
faith is relieved of all liability to the extent of the value
of the property paid or delivered for any claim then
existing or which thereafter may arise or be made in
respect to the property.

(b) A holder who has paid money to the administrator
pursuant to this Act may make payment to any person
appearing to the holder to be entitled to payment and,
upon filing proof of payment and proof that the payee
was entitled thereto, the administrator shall promptly
reimburse the holder for the payment without imposing
any fee or other charge. If reimbursement is sought for
a payment made on a negotiable instrument, including
a travelers check or money order, the holder must be
reimbursed under this subsection upon filing proof that
the instrument was duly presented and that payment was
‘made to a person who appeared to the holder to be en-
titled to payment. The holder must be reimbursed for
payment made under this subsection even if the payment
‘was made to a person whose claim was barred under
Section 29(a).
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<= (e) A holder who has delivered property (including a
certificate of any interest in a business association) other
than money to the administrator pursuant to this Act
may reclaim the property if still in the possession of the
administrator, without paying any fee or other charge,
upon filing proof that the owner has claimed the prop-
erty from the holder. ‘

(d) The administrator may accept the holder’s affidavit
as sufficient proof of the facts that entitle the holder to
recover money and property under this section.

(e) If the holder pays or delivers property to the ad-
ministrator in good faith and thereafter another person
claims the property from the holder or another state
claims the money or property under its laws relating to
.escheat or abandoned or unclaimed property, the adminis-
trator, upon written notice of the claim, shall defend the
holder against the claim and indemnify the holder against
any liability on the claim.

(f) For the purposes of this section, “good faith” means
that
(1) payment or delivery was made in a reasonable
attempt to comply with this Act;

(2) the person delivering the property was not a
fiduciary then in breach of trust in respect to the
"property and had a reasonable basis for believing,
based on the facts then known to him, that the prop-
erty was abandoned for the purposes of this Act; and

(8) there is no showing that the records pursuant
to which the delivery was made did not meet reason-
-able commercial standards of practice in the industry.

(g) Property removed from a safe deposit box or other
safe-keeping repository is received by the administrator
subject to the holder’s right under this subsection to be
reimbursed for the actual cost of the opening and to any
valid lien or contract providing for the holder to be re-
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imbursed for unpaid rent or storage charges. The ad-
ministrator shall reimburse or pay the holder out of the
proceeds remaining after deducting the administrator’s

selling cost.
* * * *

§25. [Claim of Another State to Recover Property;
Procedure]

(a) At any time after property has been paid or de-
livered to the administrator under this Act another state
may recover the property if:

(1) the property was subjected to custody by this
State because the records of the holder did not reflect
the last known address of the apparent owner when
the property was presumed abandoned under this Act,
and the other state establishes that the last known ad-
dress of the apparent owner or other person entitled
to the property was in that state and under the laws
of that state the property escheated to or was sub-
ject to a claim of abandonment by that state;

(2) the last known address of the apparent owner
or other person entitled to the property, as reflected
by the records of the holder, is in the other state and
under the laws of that state the property has escheated
to or become subject to a claim of abandonment by
that state;

(8) the records of the holder were erroneous in
that they did not accurately reflect the actual owner
of the property and the last known address of the
actual owner is in the other state and under the laws
of that state the property escheated to or was subject
to a claim of abandonment by that state;

(4) the property was subjected to custody by this
State under Section 3(b) and under the laws of the
state of domicile of the holder the property has
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escheated to or become subject to a claim of abandon-
ment by that state; or

(5) the property is the sum payable on a travelers
check, money order, or other similar instrument that
was subjected to custody by this State under Section
4, and the instrument was purchased in the other
state, and under the laws of that state the property
escheated to or became subject to a claim of abandon-
ment by that state.

(b) The claim of another state to recover escheated
or abandoned property must be presented in a form pre-
scribed by the administrator, who shall decide the claim
within 90 days after it is presented. The administrator
shall allow the claim if he determines that the other state
is entitled to the abandoned property under subsection

(a).

(¢) The administrator shall require a state, before
recovering property under this section, to agree to in-
demnity this State and its officers and employees against
any liability on a claim for the property.

§26. [Action to Establish Claim]

A person aggrieved by a decision of the administrator
or whose claim has not been acted upon within 90 days
after its filing may bring an action to establish the
claim in the [ ] court, naming the administrator as a
defendant. The action must be brought within [90] days
after the decision of the administrator or within [180]
days after the filing of the claim if he has failed to act
on it. [If the aggrieved person establishes the claim in
an action against the administrator, the court shall
award him costs and reasonable attorney’s fees.]

#* * * *
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§33. [Interstate Agreements and Cooperation; Joint
and Reciprocal Actions With Other States]

(a) The administrator may enter into agreements with
other states to exchange information needed to enable this
or another state to audit or otherwise determine un-
claimed property that it or another state may be entitled
to subject to a claim of custody. The administrator by
rule may require the reporting of information needed to
enable compliance with agreements made pursuant to
this section and preseribe the form.

(b) To avoid conflicts between the administrator’s pro-
cedures and the procedures of administrators in other
jurisdictions that enact the Uniform Unclaimed Prop-
erty Act, the administrator, so far as is consistent with
the purposes, policies, and provisions of this Act, before
adopting, amending or repealing rules, shall advise and
consult with administrators in other jurisdictions that
ehact substantially the Uniform Unclaimed Property
Act and take into consideration the rules of administra-
tors in other jurisdictions that enact the Uniform Un-
claimed Property Act. '

(¢) The administrator may join with other states to
seek enforcement of this Act against any person who is
or may be holding property reportable under this Act.

(d) At the request of another state, the attorney gen-
eral of this State may bring an action in the name of
the administrator of the other state in any court of com-
petent jurisdiction to enforce the unclaimed property laws
of the other state against a holder in this State of prop-
erty subject to escheat or a claim of abandonment by the
other state, if the other state has agreed to pay expenses
incurred by the attorney general in bringing the action.

(e) The administrator may request that the attorney
general of another state or any other person bring an
action in the name of the administrator in the other
state. This State shall pay all expenses including attor-
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ney’s fees in any action under this subsection. [The ad-
ministrator may agree to pay the person bringing the
action attorney’s fees based in whole or in part on a
percentage of the value of any property recovered in the
action.] Any expenses paid pursuant to this subsection
may not be deducted from the amount that is subject to
the claim by the owner under this Act.

* * * *

B. UNIFORM DISPOSITION OF UNCLAIMED
PROPERTY ACT—REVISED 1966 ACT

§1. [Definitions and Use of Terms]

As used in this Aect, unless the context otherwise re-
quires:

(a) “Banking organization” means any bank, trust
company, savings bank [industrial bank, land bank, safe
deposit company], or a private banker engaged in busi-
ness in this state.

(b) “Business association” means any corporation
(other than a public corporation), joint stock company,
business trust, partnership, or any association for busi-
ness purposes of two or more individuals.

(e) “Financial organization” means any savings and
loan association, building and loan association, credit
union, [cooperative bank] or investment company, en-
gaged in business in this state.

(d) “Holder” means any person in possession of prop-
erty subject to this Act belonging to another, or who is
trustee in case of a trust, or is indebted to another on
an obligation subject to this Act.

(e) “Life insurance corporation” means any associa-
tion or corporation transacting within this state the bus-
iness of insurance on the lives of persons or insurance
appertaining thereto, including, but not by way of limi-
tation, endowments and annuities.
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(f) “Owner” means a depositor in case of a deposit,
a beneficiary in case of a trust, a creditor, claimant, or
payee in case of other choses in action, or any person
having a legal or equitable interest in property subject
to this Act, or his legal representative.

(g) “Person” means any individual, business associa-
tion, government or political subdivision, public corpora-
tion, public authority, estate, trust, two or more persons
having a joint or common interest, or any other legal or
commercial entity.

(h) “Utility” means any person who owns or operates
within this state, for public use, any plant, equipment,
property, franchise, or license for the transmission of
communications or the production, storage, transmission,
sale, delivery, or furnishing of electricity, water, steam,
or gas.

* * * *
§ 5. [Undistributed Dividends and Distributions of
Business Associations]

Any stock or other certificate of ownership, or any
dividend, profit, distribution, interest, payment on prin-
cipal, or other sum held or owing by a business associa-
tion for or to a shareholder, certificate holder, member,
bondholder, or other security holder, or a participating
patron of a cooperative, who has not claimed it, or cor-
responded in writing with the business association con-
cerning it, within 7 years after the date prescribed for
payment or delivery, is presumed abandoned if:

(a) It is held or owing by a business association or-
ganized under the laws of or created in this state; or

(b) It is held or owing by a business association doing
business in this state, but not organized under the laws
of or created in this state, and the records of the business
association indicate that the last known address of the
person entitled thereto is in this state.

* * * *
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§ 7. [Property Held by Fiduciaries]

~ All intangible personal property and any income or in-
crement thereon, held in a fiduciary capacity for the
benefit of another person is presumed abandoned unless
the owner has, within 7 years after it becomes payable
or distributable, increased or decreased the principal, ac-
cepted payment of principal or income, corresponded in
writing concerning the property, or otherwise indicated
an interest as evidenced by a memorandum on file with
the fiduciary:

(a) If the property is held by a banking organization
or a financial organization, or by a business association
organized under the laws of or created in this state; or

(b) If it is held by a business association, doing bus-
iness in this state, but not organized under the laws of
or created in this state, and the records of the business
association indicate that the last known address of the
person entitled thereto is in this state; or

(¢) If it is held in this state by any other person.

* * * *

§ 9. [Miscellaneous Personal Property Held for Another
Person]

All intangible personal property, not otherwise covered
by this Act, including any income or inerement thereon
and deducting any lawful charges, that is held or owing
in this state in the ordinary course of the holder’s bus-
iness and has remained unclaimed by the owner for more
than 7 years after it became payable or distributable is
presumed abandoned.

§10. [Reciprocity for Property Presumed Abandoned
or Escheated Under the Laws of Another State]

. If specific property which is subject to the provisions

of sections 2, 5, 6, 7, and 9 is held for or owed or dis-
tributable to an owner whose last known address is in
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another state by a holder who is subjected to the juris-
diction of that state, the specific property is not pre-
sumed abandoned in this state and subject to this act if:

(a) It may be claimed as abandoned or escheated un-
der the laws of such other state; and

(b) The laws of such other state make reciprocal pro-
vision that similar specific property is not presumed
abandoned or escheatable by such other state when held
for or owed or distributable to an owner whose last known
address is within this state by a holder who is subject
to the jurisdiction of this state.

§11. [Report of Abandoned Property]

(a) Every person holding funds or other property,
tangible or intangible, presumed abandoned under this
Act shall report to the [State Treasurer] with respect to
the property as hereinafter provided.

(b) The report shall be verified and shall include:

(1) except with respect to traveler’s checks and
money orders, the name, if known, and last known
address, if any, of each person appearing from the
records of the holder to be the owner of any property
of the value of [$3.00] or more presumed abandoned
under this Act;

(2) in case of unclaimed funds of life insurance
corporations, the full name of the insured or annui-
tant and his last known address according to the life
insurance corporation’s records;

(8) the nature and identifying number, if any, or
description of the property and the amount appearing
from the records to be due, except that items of value
under [$3.00] each may be reported in aggregate;

(4) the date when the property became payable,
demandable, or returnable, and the date of the last
transaction with the owner with respect to the prop-
erty; and '
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(5) other information which the [State Treasurer]
prescribes by rule as necessary for the administration
of this Act.

(c) If the person holding property presumed abandoned
is a successor to other persons who previously held the
property for the owner, or if the holder has changed his
name while holding the property, he shall file with his
report all prior known names and addresses of each holder
of the property.

(d) The report shall be filed before November 1 of
each year as of June 30 next preceding, but the report of
life insurance corporations shall be filed before May 1 of
each year as of December 31 next preceding. The [State
Treasurer] may postpone the reporting date upon written
request by any person required to file a report.

(e) If the holder of property presumed abandoned
under this Act knows the whereabouts of the owner and
if the owner’s claim has not been barred by the statute of
limitations, the holder shall, before filing the annual re-
port, communicate with the owner and take necessary
steps to prevent abandonment from being presumed. The
holder shall exercise due diligence to ascertain the where-
abouts of the owner.

(f) Verification, if made by a partnership, shall be
executed by a partner; if made by an unincorporated
association or private corporation, by an officer; and if
made by a public corporation, by its chief fiscal officer.

(g) The initial report filed under this Act shall include
all items of property that would have been presumed
abandoned if this Act had been in effect during the 10
year period preceding its effective date.

* * * *
§13. [Payment or Delivery of Abandoned Property]

Every person who has filed a report under section 11,
within [20] days after the time specified in section 12
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for claiming the property from the holder, or in the case
of sums payable on traveler’s checks or money orders pre-
sumed abandoned under section 2 within [20] days after
the filing of the report, shall pay or deliver to the [State
Treasurer] all abandoned property specified in this report,
except that, if the owner establishes his right to receive
the abandoned property to the satisfaction of the holder
within the time specified in section 12, or if it appears
that for some other reason the presumption of abandon-
ment is erroneous, the holder need not pay or deliver the
property, which will no longer be presumed abandoned, to
the [State Treasurer], but in lieu thereof shall file a veri-
fied written explanation of the proof of claim or of the
error in the presumption of abandonment.

§ 14. [Relief from Liability by Payment or Delivery]

Upon the payment or delivery of abandoned property to
the [State Treasurer], the state shall assume custody and
shall be responsible for the safekeeping thereof. Any per-
son who pays or delivers abandoned property to the [State
Treasurer] under this Act is relived of all liability to the
extent of the value of the property so paid or delivered
for any claim which then exists or which thereafter may
arise or be made in respect to the property. Any holder
who has paid moneys to the [State Treasurer] pursuant
to this Act may make payment to any person appearing
to such holder to be entitled thereto, and upon proof of
such payment and proof that the payee was entitled
thereto, the [State Treasurer] shall forthwith reimburse
the holder for the payment.
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'C. UNIFORM COMMERCIAL CODE

§ 8-207. Rights and Duties of Issuer With Respect to
Registered Owners and Registered Pledgees.

(1) Prior to due presentment for registration of trans-
fer of a certificated security in registered form, the issuer
or indenture trustee may treat the registered owner as
the person exclusively entitled to vote, to receive notifica-
tions, and otherwise to exercise all the rights and powers
of an owner.

(2) Subject to the provisions of subsections (3), (4),
and (6), the issuer or indenture trustee may treat the
registered owner of an uncertificated security as the per-
son exclusively entitled to vote, to receive notifications,
and otherwise to exercise all the rights and powers of an
owner.

(8) The registered owner of an uncertificated security
that is subject to a registered pledge is not entitled to
registration of transfer prior to the due presentment to
the issuer of a release instruction. The exercise of con-
version rights with respect to a convertible uncertificated
security is a transfer within the meaning of this section.

(4) Upon due presentment of a transfer instruction
from the registered pledgee of an uncertificated security,
the issuer shall:

(a) register the transfer of the security to the new
owner free of pledge, if the instruction specifies
a new owner (who may be the registered
pledgee) and does not specify a pledgee;

(b) register the transfer of the security to the new
owner subject to the interest of the existing
pledgee, if the instruction specifies a new owner
and the existing pledgee; or

(e) register the release of the security from the
existing pledge and register the pledge of the
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security to the other pledgee, if the instruction
specifies the existing owner and another pledgee.

(5) Continuity of perfection of a security interest is
not broken by registration of transfer under subsection
(4) (b) or by registration of release and pledge under
subsection (4) (¢), if the security interest is assigned.

(6) If an uncertificated security is subject to a regis-
tered pledge:

(a) any uncertificated securities issued in exchange
for or distributed with respect to the pledged
security shall be registered subject to the pledge;

(b) any certificated securities issued in exchange
for or distributed with respect to the pledged
security shall Dbe delivered to the reglstered
pledgee; and

(¢) any money paid in exchange for or in redemption
of part or all of the security shall be paid to the
registered pledgee.

(7) Nothing in this Article shall be construed to affect
the liability of the registered owner of a security for calls,
assessments, or the like.

* * * *

§ 9-103. Perfection of Security Interest in Multiple State
Transactions.

* * * *
(38) Accounts, general intangibles and mobile goods.

(a) This subsection applies to accounts (other than
an account described in subsection (5) on minerals)
and general intangibles (other than uncertificated
securities) and to goods which are mobile and which
are of a type normally used in more than one juris-
diction, such as motor vehicles, trailers, rolling stock,
airplanes, shipping containers, road building and
construction machinery and commercial harvesting
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machinery and the like, if the goods are equipment or
are inventory leased or held for lease by the debtor
to others, and are not covered by a certificate of title
described in subsection (2).

(b) The law (including the conflict of laws rules)
~ of the jurisdiction in which the debtor is located gov-
erns the perfection and the effect of perfection or
non-perfection of the security interest.

(¢) If, however, the debtor is located in a jurisdic-
tion which is not a part of the United States, and
which does not provide for perfection of the security
interest by filing or recording in that jurisdiction, the
law of the jurisdiction in the United States in which
the debtor has its major executive office in the United
States governs the perfection and the effect of perfec-
tion or non-perfection of the security interest through
filing. In the alternative, if the debtor is located in
a jurisdiction which is not a part of the United
States or Canada and the collateral is accounts or
general intangibles for money due or to become due,
the security interest may be perfected by notification
to the account debtor. As used in this paragraph,
“United States” includes its territories and posses-
sions and the Commonwealth of Puerto Rico.

(d) A debtor shall be deemed located at his place
of business if he has one, at his chief executive office
if he has more than one place of business, otherwise
at his residence. If, however, the debtor is a foreign
air carrier under the Federal Aviation Act of 1958,
as amended, it shall be deemed located at the desig-
nated office of the agent upon whom service of process
may be made on behalf of the foreign air carrier.

(e) A security interest perfected under the law of
the jurisdiction of the location of the debtor is per-
fected until the expiration of four months after a
change of the debtor’s location to another jurisdiction,
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or until perfection would have ceased by the law of
the first jurisdiction, whichever period first expires.
Unless perfected in the new jurisdiction before the
end of that period, it becomes unperfected thereafter
and is deemed to have been unperfected as against
a person who became a purchaser after the change.

(4) Chattel paper.

The rules stated for goods in subsection (1) apply to a
possessory security interest in chattel paper. The rules
stated for accounts in subsection (3) apply to a non-
possessory security interest in chattel paper, but the se-
curity interest may not be perfected by notification to the
account debtor.

* * #* *

(6) Unecertificated securities.

The law (including the conflict of laws rules) of the
jurisdiction of organization of the issuer governs the
perfection and the effect of perfection or non-perfection
of a security interest in uncertificated securities.
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D. MODEL BUSINESS CORPORATION ACT

(1984 Version)

§ 1.40. DEFINITIONS

(21)

“Shareholder” means the person in whose name
shares are registered in the records of a corpora-
tion or the beneficial owner of shares to the extent
of the rights granted by a nominee certificate on
file with a corporation.

§ 7.07. RECORD DATE

(a)

(c)

(d)

The bylaws may fix or provide the manner of fixing
the record date for one or more voting groups in
order to determine the shareholders entitled to no-
tice of a shareholders’ meeting, to demand a special
meeting, to vote, or to take any other action. If the
bylaws do not fix or provide for fixing a record
date, the board of directors of the corporation may
fix a future date as the record date.

A record date fixed under this section may not be
more than 70 days before the meeting or action
requiring a determination of shareholders.

A determination of shareholders entitled to notice
of or to vote at a shareholders’ meeting is effective
for any adjournment of the meeting unless the
board of directors fixes a new record date, which
it must do if the meeting is adjourned to a date
more than 120 days after the date fixed for the
original meeting.

If a court orders a meeting adjourned to a date
more than 120 days after the date fixed for the
original meeting, it may provide that the original
record date continues in effect or it may fix a new
record date.
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§ 7.23. SHARES HELD BY NOMINEES

(a) A corporation may establish a procedure by which

the beneficial owner of shares that are registered in
the name of a nominee is recognized by the corpora-
tion as the shareholder. The extent of this recogni-
tion may be determined in the procedure.

The procedure may set forth:
(1) the types of nominees to which it applies;

(2) the rights or privileges that the corporation rec-
ognizes in a beneficial owner;

(3) the manner in which the procedure is selected by
the nominee;

(4) the information that must be provided when the
procedure is selected;

(5) the period for which selection of the procedure
is effective; and

(6) other aspects of the rights and duties created.
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IV. NEW YORK ABANDONED PROPERTY LAW

ARTICLE V—UNCLAIMED PROPERTY HELD OR
OWING FOR PAYMENT TO SECURITY HOLDERS

§ 500. Definitions

When used in this article, the following terms shall
have the following meanings:

1. (a) “Corporation” shall mean any -corporation
(other than a public corporation as defined in paragraph
(b) of this subdivision), joint stock company, association
of two or more individuals, committee, partnership, in-
vestment company (as defined by, and which is regis-
tered under, an act of Congress of the United States en-
titled the “Investment Company Act of 1940”7, as
amended), unit investment trust or business trust,
whether or not for profit.

(b) ‘“Public corporation” shall mean any state and a
"~ public corporation as defined in section sixty-six of the
general construction law, but shall not mean an agency
or political subdivision of the United States or of a foreign
nation.

2. “Security” shall mean:

(a) Any instrument issued by a corporation or public
corporation or any entry on the books and records of such
corporation or public corporation evidencing an obliga-
tion to make any payment of the principal amount of a
debt or of any increment due or to become due thereon; or

(b) Any instrument issued by a corporation to evidence
a proprietary interest therein or any intangible interest
in a corporation as evidenced by the books and records of
the corporation except:

(i) A policy of insurance issued by a mutual insurance
corporation, or

(ii) A share issued by a savings and loan association,
a building and loan association, or a credit union.
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For the purposes of this article, an industrial develop-
ment bond or an industrial revenue bond shall be deemed
a security issued by a public corporation.

8. “Domestiec corporation” shall mean any corporation
organized under the laws of this state or under the laws
of this state and one or more other states or foreign
countries, but shall not mean a banking organization as
defined in this chapter.

4. “Foreign corporation” shall mean any corporation
organized under the laws of a state other than New York
or under the laws of a foreign country and doing busi-
ness in this state or authorized to do business in this
state, but shall not mean a banking organization as de-
fined in this chapter. “Non-authorized foreign corpora-
tion” shall mean any corporation organized under the
laws of a state other than New York which is neither
doing business nor authorized to do business in this state.

5. “Fiduciary” shall mean any individual or any do-
mestic or foreign corporation holding a security for a
resident or receiving, as agent of a corporation or as
holder of a security, any amount due or to become due a
resident as the holder or owner of a security but shall
not mean any individual or corporation so acting by
direction of a court in any case where such court has not
directed a distribution of such amount or security.

6. “Resident” shall mean:
(a) An individual domiciled in this state;
(b) A domestic corporation;

(¢) A banking organization, as defined in section one
hundred three of this chapter; and

(d) This state and any public corporation organized
under its laws.

7. (a) “Amount” shall include, but is not limited to,
any dividend, profit or other distribution, whether in cash
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or securities, and any interest or other payment on or of
principal, including the cash value of any security which
has matured or has been called for full or partial redemp-
tion or is payable to security owners or former security
owners entitled to payments as the result of a merger,
consolidation, acquisition or conversion of any type.

(b) An amount is deemed to be “distributable” or “pay-
able” for the purposes of this article notwithstanding
any requirement that a security or other instrument must
be presented, exchanged or surrendered, or that an owner
must affirmatively make any claim for payment, before
actual payment of such amount may be effected.

8. “Wages” shall include moneys payable, under con-
tract or otherwise, for services rendered to a domestic
or foreign corporation or fiduciary, including but not
limited to payment of salaries, commissions, royalties,
expenses, employee benefits, and insurance benefits pay-
able by a corporation pursuant to a self-insurance plan,
less lawful deductions.

§ 501. Unclaimed property; when deemed abandoned

1. (a) Any amount which, on or after January first,
nineteen hundred forty-seven, shall have become payable
or distributable by a domestic, foreign or public corpora-
tion or by a fiduciary to a resident as the owner or for-
mer owner of a security as defined in paragraph (a)
of subdivision two of section five hundred of this article,
shall be deemed abandoned when the security with re-
spect to which such amount is payable or distributable
has been deemed abandoned, or when such amount:

(1) is payable or distributable to such resident as the
owner or former owner of such security; and

(ii) has, on the thirty-first day of December in any
year, remained unpaid to or unclaimed by such resident
for a period of three years. For the purposes of this
article, a security as defined in paragraph (a) of sub-
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division two of section five hundred of this article shall
not be deemed abandoned until a period of three years
has elapsed from the earlier of the maturity date of such
security or the date such security has been called for
redemption.

(b) Any amount which, on or after January first,
nineteen hundred forty-seven shall have become payable
or distributable by a domestic or foreign corporation or
a fiduciary to a resident as the owner or former owner
of a security as defined in paragraph (b) of subdivision
two of section five hundred of this article, shall be deemed
abandoned when the security with respect to which such
amount is payable or distributable has been deemed aban-
doned or when such amount:

(i) is payable or distributable to such resident as the
owner or former owner of such security; and

(ii) has, on the thirty-first day of December in any
year, remained unpaid to or unclaimed by such resident
for a period of five years.

2. (a) Except as provided in paragraph (b) of this
subdivision, any security, as defined in paragraph (b) of
subdivision two of section five hundred of this article,
of any domestic corporation or foreign corporation owned
by or formerly owned by a resident shall be deemed aban-
doned where, for five successive years:

(i) all amounts, if any, payable or distributable thereon
or with respect thereto have remained unpaid to or un-
claimed by such resident, and

(i1) no written communication has been received from
such resident by the holder.

(b) (i) Any security, as defined in paragraph (b) of
subdivision two of section five hundred of this article, of
any domestic or foreign corporation in which a resident
has an ownership interest and which is enrolled in a plan
that provides for the automatic reinvestment of dividends,
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distributions, or other sums payable as the result of such
interest shall be deemed abandoned when any security
owned by such resident which is not enrolled in the plan
has been deemed abandoned pursuant to paragraph (a)
of this subdivision or when, for five successive years:

(1) all amounts, if any, payable thereon or with re-
spect thereto have remained unpaid to or unclaimed by
such resident, and

(2) no written communication has been received from
such resident by the holder, and

(8) the holder does not know the location of such resi-
dent at the end of such five year period.

(ii) For purposes of this paragraph, the reinvestment
of any dividend, distribution or other sum payable shall
not be considered as payment of an amount for the pur-
pose of extending the statutory period of inactivity after
the expiration of which securities enrolled in a reinvest-
ment plan are deemed abandoned.

(iii) Any corporation or fiduciary holding or evidenc-
ing on its books and records securities enrolled in a re-
investment plan shall notify the apparent owner by cer-
tified mail that such securities will be delivered to the
state comptroller as abandoned property, pursuant to the
provisions of section five hundred two of this article,
unless such corporation or fiduciary receives written com-
munication from the apparent owner of such securities
indicating knowledge of such securities prior to the date
that such securities are required to be delivered to the
state comptroller. Such letter by certified mail shall be
sent during the calendar year prior to the year in which
such property would be required to be delivered to the
state comptroller, but no later than the thirty-first day
of December of such year. For purposes of this subdi-
vision, a signed return receipt shall constitute written
communication received by the holder from the apparent
owner.
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(iv) All corporations or fiducaries holding or evidenc-
ing on its books and records securities enrolled in a re-
investment plan shall retain, for a period of five years
following the thirty-first day of December of the year
for which a report of abandoned property has been filed,
a list of (1) the dates and nature of any and all cor-
porate notices which have been sent via first class mail
to owners of such securities during the period to which
such report relates, and (2) the names and addresses
of all owners of such securities for whom postal authori-
ties have returned any first class mail sent by the holder
during the period to which such report relates, and the
dates on which such mail was returned for each such
owner. Nothing contained herein or in any other pro-
vision of this chapter shall preclude the state comptroller,
in the performance of his duties under this chapter, from
verifying that all such notices have been sent and whether
or not such notices have been returned to the holder by
the postal authorities.

3. Any wages payable on or after July first, nine-
teen hundred sixty-three by a domestic or foreign cor-
poration and held for a resident by such issuing corpora-
tion or held and payable by a fiduciary other than a
broker or dealer as defined in section five hundred ten
of this chapter for a resident shall be deemed to be
abandoned property, where for three successive years:

(a) All such wages have remained unpaid to such resi-
dent, and

(b) No written communication has been received from
such resident by the holder, and

(e) Notice regarding such wages has been sent by the
corporation or fiduciary, via first class mail, to such
resident at his last known address and such notice has
been returned to the corporation or fiduciary by the postal
authorities for inability to locate such resident.

4. For the purposes of this section the holder or owner
of a security or payee of an amount or a payee of wages
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shall be deemed to be a resident when the records of the
corporation or fiduciary indicate that the last known ad-
dress of such holder, owner or payee is located within
this state or, if the security was issued or the amount
or wages were payable by a domestic corporation or a
public corporation organized under the laws of this state,
when such records do not indicate a last known address
outside this state or when the address of such holder,
owner or payee is unknown to such corporation or public
corporation or fiduciary; or when the address of such
holder, owner or payee is in a state not having a law
relating to the disposition of abandoned property; or
when the address of such holder, owner or payee is in a
foreign country.

5. Any amount, wages or security with respect to
which such domestic or foreign corporation or public cor-
poration or fiduciary has on file written evidence received
within the period specified for determining abandonment
of such property that the person entitled to such amount
or wages or for whom such security is held had knowl-
edge thereof shall not be deemed abandoned property.

§ 502. Payment or delivery of abandoned property

1. In the month of March in each year, and on or be-
fore the tenth day thereof, every domestic or foreign cor-
poration or public corporation or fiduciary shall pay or
deliver to the state comptroller all property which on the
preceding thirty-first day of December was deemed aban-
doned pursuant to section five hundred one excepting
such property as since that date has ceased to be aban-
doned.

2. Where any security delivered to the state comp-
troller pursuant to subdivision one hereof, is delivered by
him to the issuing corporation, the security shall be trans-
ferred to him on the books of the corporation and a cer-
tificate registered in the name of the state comptroller
shall be delivered to him or, if so requested by the comp-



362

troller, such corporation shall register such securities in
book entry form in the name of the comptroller. The
corporation and its transfer agent, registrar or other
person acting for or on behalf of the corporation in ex-
ecuting or delivering any such certificate or registering
such securities shall be relieved from liability to any per-
son for any losses or damages resulting from the issu-
ance and delivery to the state comptroller of such cer-
tificate or registration of such securities.

§ 503. Report of abandoned property

Each payment or delivery of abandoned property pur-
suant to section five hundred two shall be accompanied
by a verified written report, in such form as the state
comptroller shall prescribe, setting forth:

(a) The name and last known address, if any, of the
person appearing to be entitled to such abandoned prop-
erty;

(b) A description of such abandoned property;

(¢) The number of shares represented or the face
amount of the security;

(d) The amount of any principal, dividend, interest
or other increment due thereon;

(e) The date such amount was demandable or pay-
able; and

(f) Such other identifying information as the state
comptroller may require.

§ 504. Reimbursement for property paid or delivered

A domestic or foreign corporation or public corpora-
tion or a fiduciary which has paid or delivered to the
state comptroller abandoned property pursuant to section
five hundred two may make payment to the person en-
titled thereto, and may file claim for reimbursement for
such payment by the state comptroller, who shall, upon
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satisfactory proof of such payment and after audit, re-
imburse such domestic or foreign corporation or public
corporation or fiduciary. In no event, however, shall such
reimbursement exceed the amount to which the claimant
is entitled pursuant to subdivision two of section four-
teen hundred three of this chapter.

ARTICLE V-A—UNCLAIMED PROPERTY
HELD BY BROKERS

§ 510. Definitions

When used in this article, the following items shall
have the following meanings:

1. “Corporation” shall include any joint stock company,
corporation, association of two or more individuals, com-
mittee, public authority, or business trust.

2. “Public issuer” shall include the United States, the
several states and territories thereof, political subdivisions
and municipal corporations within such states and terri-
-tories, foreign countries and political subdivisions and
municipal corporations within such foreign countries.

8. “Security” shall include:

(a) Any instrument issued by a corporation or public
issuer to evidence an obligation to make any payment of
the principal amount of a debt or of any increment due
or to become due thereon, or

(b) Any instrument issued by a corporation to evi-
dence a proprietary interest therein except:

(i) A policy of insurance issued by a mutual insur-
ance corporation, or

(ii) A share issued by a savings and loan association,
a building and loan association, or a credit union.

4. “Broker” shall include any individual or corpora-
tion engaging in the purchase, sale or exchange of securi-
ties for or on behalf of any customer.
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5. “Dealer” shall include any individual or corporation
engaging in any state as a regular business in the pur-
chase, sale or exchange of securities for his or its own
account, through a broker or otherwise.

6. (a) “Customer” shall include any individual or cor-
poration entering into a contract with a broker or dealer
by which such broker or dealer agrees to effect the pur-
chase, sale, or exchange, or to keep custody of any security
for or on behalf of such individual or corporation. The
term ‘“customer” shall also include any individual or cor-
poration entering into a contract with a broker or dealer
whereby such broker or dealer for his own account buys
from or sells to such individual or corporation, any
security.

(b) If on the books of account located at an office in
this state of a broker or dealer there is indicated a bal-
ance to the credit of an individual or corporation with a
last-known address in a state other than this state, such
individual or corporation shall not be deemed a “customer”.

7. “Amount” shall mean that term as defined in sub-
division seven of section five hundred of this chapter.

8. “Wages” shall include moneys payable, under con-
‘tract or otherwise, for services rendered to a broker or
“dealer, less lawful deductions.

§ 511. Unclaimed property; when deemed abandoned

The following unclaimed property shall be deemed
abandoned property:

1. Any amount (a) received in this state after June
thirtieth, nineteen hundred forty-six by a broker or dealer
or nominee of such broker or dealer as the holder of
record of a security remaining unpaid to the person
entitled thereto for three years following the receipt
thereof, or (b) when paid to such broker, dealer or nomi-
‘nee on or with respect to a security which has been
~deemed abandoned.
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1-a. Any amount (a) received in this state on or after
July first, nineteen hundred seventy-four by a broker or
dealer or nominee of such broker or dealer other than as
the holder of record of a security remaining unpaid to
the person entitled thereto for three years following the
receipt thereof, or (b) when paid to such broker, dealer
or nominee on or with respect to a security which has
been deemed abandoned.

2. Any amount (a) received in this state after June
thirtieth, nineteen hundred forty-six due from a broker
or dealer or nominee of such broker or dealer to a cus-
tomer which has remained unpaid to the customer for
three years after the date of the last entry, other than
the receipt of dividends or interest in the account of such
broker, dealer or nominee with such customer, or (b}
payable on or with respect to a security which has been
deemed abandoned.

3. Any security held in this state by a broker or dealer,
or nominee of such broker or dealer, as the holder of
record of a security for a customer or for a person or per-
sons unknown to such broker or dealer or nominee where,
for three successive years, all amounts paid thereon or
with respect thereto and received after June thirtieth,
nineteen hundred forty-six by such broker or dealer or
nominee have remained unclaimed.

Provided, however, that if any amount or security spec-
ified in subdivision one, two or three of this section is
reflected, recorded or included in an account with re-
spect to which such broker or dealer has on file evidence
in writing received within the three years immediately
preceding the thirty-first day of December preceding the
date such amount or security would otherwise be payable
or deliverable pursuant to section five hundred twelve that
the person entitled thereto had knowledge of such ac-
count, then such amount or security shall not be deemed
abandoned property.
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- 4. Any security held by a broker or dealer or nominee
of such broker or dealer reflected, recorded, or included
in an account with respect to which, for three successive
years, all statements of account or other communications
which have been sent, via first class mail, to the customer
at his last known address have been returned to such
broker, dealer or nominee by the postal authorities for
inability to locate the customer, and no written com-
munication has been received from the customer by such
. broker, dealer or nominee, provided such security was
received or is held in this state by such broker, dealer
or nominee or the last known address of the customer is
located in this state.

5. Any wages held and payable on or after July first,
nineteen hundred sixty-six by a broker or dealer, as de-
fined in section five hundred ten of this article, for the
benefit of a person or persons, known or unknown, shall
be deemed to be abandoned property, where for three sue-
cessive years:

(a) All such wages have remained unpaid to such per-
son, and

(b) No written communication has been received from
such person by the holder, and

(¢) Notice regarding such wages, if sent by the broker
or dealer, via first class mail, to such person at his last
known address has been returned to the broker or dealer
by the postal authorities for inability to locate such person,

6. Any broker or dealer who satisfies the requirements
of this subdivision may determine the property which on
the thirty-first day of December in the years nineteen hun-
dred seventy-two, nineteen hundred seventy-three, nine-
teen hundred seventy-four and nineteen hundred seventy-
five shall be deemed abandoned property pursuant to sub-
divisions one and three of this section relating to the
years nineteen hundred sixty-seven, mineteen hundred
sixty-eight, nineteen hundred sixty-nine, and nineteen
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hundred seventy by the method hereinafter in this sub-
division described and the amount so determined as at
any such date shall be deemed to be all of such aban-
doned property held by such broker or dealer pursuant
to subdivisions one and three of this section on such
date.

The broker or dealer shall compute separately for each
of the years nineteen hundred sixty-five and nineteen hun-
dred sixty-six (each of which years is referred to in this
subdivision as a “base year”) the total value of all stock
and cash dividends received by such broker or dealer, or
nominee of such broker or dealer, in this state during
such year as the holder of record of a security. The
value of any dividend paid in stock shall be the mean
price of such stock during the calendar month in which
the dividend was received as reported by any generally
recognized statistical service or, if mot so reported, as
established in any other manner satisfactory to the
state comptroller. The total value of all such stock and
cash dividends thus determined for each base year shall
be the denominator for that base year. The broker or
dealer shall then determine the total value of all such
dividends received during each base year belonging to un-
known owners as reported to the state comptroller, or as
required to be so reported pursuant to this article, which
continued to be held by such broker or dealer, or nominee
of such broker or dealer, unpaid to the person entitled
thereto on the December thirty-first occurring five years
after the close of such base year. To the extent any such
dividends which continued to be so held unpaid on any
such December thirty-first consisted of stock, such stock
shall be valued at the mean price of such stock during
the calendar month ending on such December thirty-first
as reported by any generally recognized statistical service
or, if not so reported, as established in any other man-
ner satisfactory to the state comptroller. The total value
of such remaining dividends thus determined for each
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base year shall be the numerator for that base year. The
sum of the numerators for the base years shall be divided
by the sum of the denominators for the base years and
the result thus obtained shall be multiplied by two. The
product obtained as the result of such multiplication shall
be the average factor of such broker or dealer.

In order to determine the property which on the thirty-
first day of December, nineteen hundred seventy-two shall
be deemed abandoned property pursuant to subdivisions
one and three of this section relating to the year nineteen
hundred sixty-seven the broker or dealer shall determine
(i) the total value of all stock and cash dividends (valued
as above provided) received by such broker or dealer, or
nominee of such broker or dealer, in this state during
nineteen hundred sixty-seven as the holder of record of a
security and shall multiply such total value by the average
factor of such broker or dealer, (ii) the aggregate amount
of stock and cash dividends (valued as above provided)
received by such broker or dealer, or nominee of such
broker or dealer, in this state during ninteen hundred
sixty-seven as the holder of record of a security for a
person or persons unknown to such broker or dealer, less
the cost incurred by such broker or dealer not later than
the thirty-first day of December, nineteen hundred
seventy-two in covering stock and cash dividends which
should have been received by such broker or dealer, or
nominee of such broker or dealer, during nineteen hun-
dred sixty-seven but, according to the books and records
of such broker or dealer, were not received, and (iii) the
aggregate amount of interest payments received by such
broker or dealer, or nominee of such broker or dealer, in
this state during nineteen hundred sixty-seven on securi-
ties held for persons unknown to such broker or dealer,
less the cost incurred by such broker or dealer not later
than the thirty-first day of December, nineteen hundred
seventy-two in covering interest payments which should
have been received by such broker or dealer, or nominee
of such broker or dealer, during nineteen hundred sixty-
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‘'seven but, according to the books and records of such
broker or dealer, were not received. The greater of the
two amounts determined pursuant to clauses (i) and
(ii) of the preceding sentence, plus the amount deter-
mined pursuant to clause (iii) of such sentence, shall be
deemed abandoned property pursuant to subdivisions one
and three of this section relating to the year nineteen
hundred sixty-seven on the thirty-first day of December
nineteen hundred seventy-two.

In order to determine the property which on the thirty-
first day of December, nineteen hundred seventy-three
shall be deemed abandoned property pursuant to sub-
divisions one and three of this section relating to the
year nineteen hundred sixty-eight the broker or dealer
shall determine (i) the total value of all stock and cash
dividends (valued as above provided) received by such
broker or dealer, or nominee of such broker or dealer, in
this state during nineteen hundred sixty-eight as the
holder of record of a security and shall multiply such
total value by the average factor of such broker or dealer,
(ii) the aggregate amount of stock and cash dividends
(valued as above provided) received by such broker or
dealer, or nominee of such broker or dealer, in this state
during nineteen hundred sixty-eight as the holder of rec-
ord of a security for a person or persons unknown to
such broker or dealer, less the cost incurred by such
broker or dealer not later than the thirty-first day of
December, nineteen hundred seventy-three in covering
stock and cash dividends which should have been received
by such broker or dealer, or nominee of such broker or
dealer, during nineteen hundred sixty-eight but, accord-
ing to the books and records of such broker or dealer,
were not received, and (iii) the aggregate amount of
interest payments received by such broker or dealer, or
nominee of such broker or dealer, in this state during
nineteen hundred sixty-eight on securities held for per-
sons unknown to such broker or dealer, less the cost
incurred by such broker or dealer not later than the thirty-
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first day of December, nineteen hundred seventy-three in
covering interest payments which should have been re-
ceived by such broker or dealer, or nominee of such
broker or dealer, during nineteen hundred sixty-eight
but, according to the books and records of such broker or
dealer, were not received. The greater of the two amounts
determined pursuant to clauses (i) and (ii) of the pre-
ceding sentence, plus the amount determined pursuant to
clause (iii) of such sentence, shall be deemed abandoned
property pursuant to subdivisions one and three of this
section relating to the year nineteen hundred sixty-eight
on the thirty-first day of December, nineteen hundred
seventy-three.

In order to determine the property which on the thirty-
first day of December, nineteen hundred seventy-four
shall be deemed abandoned property pursuant to sub-
divisions one and three of this section relating to the
year nineteen hundred sixty-nine the broker or dealer
shall determine (i) the total value of all stock and cash
dividends (valued as above provided) received by such
broker or dealer, or nominee of such broker or dealer, in
this state during nineteen hundred sixty-nine as the holder
of record of a security and shall multiply such total value
by the average factor of such broker or dealer, (ii) the
aggregate amount of stock and cash dividends (valued as
above provided) received by such broker or dealer, or
nominee of such broker or dealer, in this state during
nineteen hundred sixty-nine as the holder of record of a
security for a person or persons unknown to such broker
or dealer, less the cost incurred by such broker or dealer
not later than the thirty-first day of December, nineteen
hundred seventy-four in covering stock and cash dividends
which should have been received by such broker or dealer,
or nominee of such broker or dealer, during nineteen
hundred sixty-nine but, according to the books and records
of such broker or dealer, were not received, and (iii) the
aggregate amount of interest payments received by such
broker or dealer, or nominee of such broker or dealer, in
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this state during nineteen hundred sixty-nine on securities
held for persons unknown to such broker or dealer, less
the cost incurred by such broker or dealer not later than
the thirty-first day of December, nineteen hundred seventy-
four in covering interest payments which should have
been received by such broker or dealer, or nominee of
such broker or dealer, during nineteen hundred sixty-
nine but, according te the books and records of such
‘broker or dealer, were not received. The greater of the
two amounts determined pursuant to clauses (i) and (ii)
of the preceding sentence, plus the amount determined
pursuant to clause (iii) of such sentence, shall be deemed
abandoned property pursuant to subdivisions one and
three of this section relating to the year nineteen hundred
sixty-nine on the thirty-first day of December nineteen
hundred seventy-four.

In order to determine the property which on the thirty-
first day of December, nineteen hundred seventy-five
shall be deemed abandoned property pursuant to sub-
divisions one and three of this section relating to the year
nineteen hundred seventy the broker or dealer shall deter-
mine (i) the total value of all stock and cash dividends
(valued as above provided) received by such broker or
dealer, or nominee of such broker or dealer, in this state
during nineteen hundred seventy as the holder of record
of a security and shall multiply such total value by the
average factor of such broker or dealer, (ii) the aggre-
gate amount of stock and cash dividends (valued as above
provided) received by such broker or dealer, or nominee
of such broker or dealer, in this state during nineteen
hundred seventy as the holder of record of a security for
a person or persons unknown to such broker or dealer, less
the cost incurred by such broker or dealer not later than
the thirty-first day of December, nineteen hundred
seventy-five in covering stock and cash dividends which
should have been received by such broker or dealer, or
nominee of such broker or dealer, during nineteen hun-
dred seventy but, according to the books and records of
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such broker or dealer, were not received, and (iii) the
aggregate amount of interest payments received by such
broker or dealer, or nominee of such broker or dealer, in
this state during nineteen hundred sixty-nine on securities
held for persons unknown to such broker or dealer, less
the cost incurred by such broker or dealer not later than
the thirty-first day of December, nineteen hundred
seventy-five in covering interest payments which should
have been received by such broker or dealer, or nominee
of such broker or dealer, during nineteen hundred seventy
but, according to the books and records of such broker or
dealer, were not received. The greater of the two
amounts determined pursuant to clauses (i) and (ii) of
the preceding sentence, plus the amount determined pur-
suant to clause (iii) of such sentence, shall be deemed
abandoned property pursuant to subdivisions one and
three of this section relating to the year nineteen hundred
seventy on the thirty-first day of December, nineteen
hundred seventy-five.

Each broker or dealer which uses the procedure de-
scribed above in this subdivision shall maintain for a
period of not less than six years commencing January
first, nineteen hundred seventy-two, books and records
evidencing the receipt of dividends in this state for each
of the base years, and the payment thereof over the five
years succeeding each base year.

Any broker or dealer who chooses to determine the
property which on the thirty-first day of December in the
years nineteen hundred seventy-two or nineteen hundred
seventy-three shall be deemed abandoned property pur-
suant to subdivisions one and three of this section relat-
ing to the years nineteen hundred sixty-seven or nineteen
hundred sixty-eight by the method described in this sub-
division shall thereafter determine the property which on
the thirty-first day of December in each subsequent year
ending not later than December thirty-first, nineteen
hundred seventy-five shall be deemed abandoned property
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pursuant to subdivisions one and three of this section
relating to a year not later than nineteen hundred seventy
by the method described in this subdivision. No broker or
dealer may choose to determine the property which on the
thirty-first day of December in the years nineteen hundred
seventy-four or nineteen hundred seventy-five shall be
deemed abandoned property pursuant to subdivisions one
and three of this section relating to the years nineteen
hundred sixty-nine or nineteen hundred seventy by the
method described in this subdivision unless such broker
or dealer shall have used the method described in this sub-
division to determine the property which on the thirty-
first day of December in the year nineteen hundred
seventy-three shall be deemed abandoned property pur-
suant to subdivisions one and three of this section relating
to the year nineteen hundred sixty-eight.

The method of determining abandoned property pur-
suant to subdivisions one and three of this section as
described in this subdivision shall be available only to
such brokers or dealers as have made written reports
pursuant to section five hundred thirteen in each of the
years nineteen hundred seventy-one and nineteen hundred
seventy-two covering each of the base years.

In the event that an audit of a broker or dealer by the
state comptroller establishes that one or more of the
dollar values determined by the broker or dealer for the
purpose of computing the average factor of such broker
or dealer pursuant to this subdivision was incorrect, the
corrected average factor of such broker or dealer estab-
lished as a result of such audit shall be determined to be
the average factor required to be used by such broker or
dealer in determining abandoned property pursuant to
this subdivision.

Any broker or dealer who does not determine abandoned
property pursuant to subdivisions one and three of this
section by the method described in this subdivision and
who during any of the calendar years nineteen hundred
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sixty-seven, nineteen hundred sixty-eight, nineteen hun-
dred sixty-nine or nineteen hundred seventy received in
this state any stock dividend as the holder of record of
a security for a person or persons unknown to such
broker or dealer and who sold any such stock dividend
during any such or subsequent calendar year, shall pay
the proceeds of such sale to the state comptroller not later
than the thirty-first day of December, nineteen hundred
seventy-three and such proceeds shall, for all purposes of
this chapter be deemed abandoned property on the thirty-
first day of December of the calendar year during which
such sale takes place.

§ 512. Payment or delivery of abandoned property

1. In the month of March of each year, and on or
before the tenth day thereof, every broker or dealer shall
pay or deliver to the state comptroller all property which
on the preceding thirty-first day of December was deemed
abandoned property pursuant to section five hundred
eleven excepting such property as since that date has
ceased to be abandoned.

2. Where any security delivered to the state comptrol-
ler pursuant to subdivision one hereof, is delivered by him
to the issuing corporation, the security shall be trans-
ferred to him on the books of the corporation and a cer-
tificate registered in the name of the state comptroller
shall be delivered to him. The corporation and its transfer
agent, registrar or other person acting for or on behalf
of the corporation in executing or delivering such cer-
tificate shall be relieved from liability to any person for
any losses or damages resulting from the issuance and
delivery to the state comptroller of such certificate.

§ 513. Report to accompany payment or delivery

A payment or delivery pursuant to section five hundred
twelve shall be accompanied by a verified written report,
in such form as the state comptroller may prescribe, set-
ting forth:
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1. With reference to any amount specified in sub-
division one of section five hundred eleven,

(a) A description of the security,

(b) The number of shares represented or the face
amount of the security,

(c) The date the dividend or interest was payable, and

(d) Such other information as the state comptroller
may require.

2. With reference to any amount specified. in sub-
division two of section five hundred eleven,

(a) The name and last known address, if any, of the
customer entitled to such amount,

(b) The date of the last entry, other than the credit
of interest or dividends, in the account in which such
amount is reflected, recorded or included, and

(c) Such other information as the state comptroller
may require.

3. With reference to any security specified in sub-
division three or four of section five hundred eleven,

(a) A description of the abandoned security,

(b) The number of shares represented or the face
amount of the security,

(¢) The name and last known address, if any, of the
person appearing to be entitled to such abandoned prop-
erty, and

(d) Such other information as the state comptroller
may require.

4. In case any broker or dealer shall on the thirty-first
day of December in any year neither hold nor owe any
abandoned property specified in section five hundred
eleven, such broker or dealer shall on or before the tenth
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day of March next succeeding make a verified written
report to the State Comptroller so stating.

5. In case any broker or dealer determines the property
which shall be deemed abandoned property pursuant to
subdivisions one and three of section five hundred eleven
by the method provided in subdivision six of that section,
the payment of such abandoned property shall be accom-
panied by a verified written report, in such form as the
state comptroller may prescribe, which, among other
things, shall set forth the computation of the average
factor of such broker or dealer pursuant to subdivision
six of section five hundred eleven. Each verified written
report accompanying the payment of abandoned property
determined pursuant to subdivision six of section five
hundred eleven shall contain an undertaking by the broker
or dealer making such payment to honor all claims to the
extent herein provided whenever made against such broker
or dealer by any person determined by him or proved to
be entitled to receive from him a stock or cash dividend
received in this state during the calendar year covered
by such report as the holder of record of a security or an
interest payment on a security received in this state
during such year. Such undertaking shall obligate the
broker or dealer to honor any such claim provided that
the payment of abandoned property relating to the year
in question determined pursuant to subdivision six of sec-
tion five hundred eleven made by such broker or dealer to
the state comptroller has been exhausted as a result of
reimbursements by the state comptroller to the broker or
dealer or to other persons claiming such abandoned prop-
erty as provided in subdivision two of section five hundred
fourteen. To the extent related to any stock dividend, any
such claim shall not exceed the fair market value of such
stock dividend on the thirty-first day of December of the
year in which such stock dividend was deemed abandoned

property.
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§ 513-a. Retention of books and records

1. Every broker or dealer shall retain the books and
records set forth in subdivision two of this section relating
to the years nineteen hundred sixty-seven, nineteen hun-
dred sixty-eight, nineteen hundred sixty-nine and nine-
teen hundred seventy for a period of ten years following
the end of the year in which created; shall retain all such
books and records relating to the year nineteen hundred
seventy-one for a period of nine years following the close
of nineteen hundred seventy-one; and shall retain all such
books and records relating to any subsequent calendar
year for a period of ten years following the end of the
year in which created. The books and records so retained
shall be made available to the state comptroller upon his
request in the performance of his duties under this
chapter.

2. The following books and records shall be those re-
ferred to in subdivision one of this section: general ledg-
ers, customers ledgers; daily and weekly stock position
records; dividend sheets; cash blotters; purchase and sales
blotters; daily journals; bank reconciliations; cancelled
checks; claim letters; independent auditor’s reports; trial
balances; private ledgers; financial statements and sup-
porting data; chart of accounts; and copies of abandoned
property reports.

§ 514. Reimbursement of brokers or dealers

1. A broker or dealer which has paid or delivered to
the state comptroller abandoned property pursuant to sec-
tion five hundred twelve may elect to make payment to
the person entitled thereto. A broker or dealer making
such payment may file claim for reimbursement by the
state comptroller. The state comptroller upon satisfactory
proof of such payment shall, after audit, reimburse such
broker or dealer. In no event, however, shall such re-
imbursement exceed the amount to which the claimant
is entitled pursuant to subdivision two of section fourteen
hundred three of this chapter.
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2. A broker or dealer which has paid to the state
comptroller abandoned property relating to any of the
years nineteen hundred sixty-seven, nineteen hundred
sixty-eight, nineteen hundred sixty-nine or nineteen hun-
dred seventy, determined pursuant to subdivision six of
section five hundred eleven, may elect thereafter to make
payment to a person entitled to receive (i) a stock or cash
dividend received in this state during any such year by
such broker or dealer, or nominee of such broker or
dealer, as the holder of record of a security, or (ii) an
interest payment on a security received in this state dur-
ing any such year by such broker or dealer, or nominee
of such broker or dealer. A broker or dealer making any
such payment may file claim for reimbursement by the
state comptroller. Subject to the provisions of this sub-
division, the state comptroller upon satisfactory proof
that a broker or dealer has made payment to the person
entitled thereto shall, after audit of such claim, reimburse
such broker or dealer. In no event shall the amount or
amounts reimbursed by the state comptroller to a broker
or dealer relating to any of the years nineteen hundred
sixty-seven, nineteen hundred sixty-eight, nineteen hundred
sixty-nine or nineteen hundred seventy, plus amounts
paid by the state comptroller to any person claiming such
abandoned property relating to any of such years, exceed
the amount paid by the broker or dealer to the state comp-
troller pursuant to subdivision six of section five hundred
eleven relating to such year. In no event shall the amount
paid by the state comptroller to any person claiming a
stock dividend received by a broker or dealer, or nominee
of such broker or dealer, in any of such years, or to a
broker or dealer in reimbursement of any such claim paid
by such broker or dealer, exceed the value of such stock
dividend as most recently reported by any generally recog-
nized statistical service on the thirty-first day of Decem-
ber of the year in which such stock was deemed abandoned

property.
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V. SEC RULES

A. RULES UNDER SECTION 14, SECURITIES
EXCHANGE ACT OF 1934

* * * *
14a-7 Mailing communications for security holders.

If the registrant has made or intends to make any"
solicitation subject to this regulation, the registrant shall
perform such of the following acts as may be duly re-
quested in writing with respect to the same subject matter
or meeting by any security holder who is entitled to vote
on such matter or to vote at such meeting and who shall
defray the reasonable expenses to be incurred by the
registrant in the performance of the act or acts requested.

(a) The registrant shall mail or otherwise furnish to
such security holder the following information as promptly
as practicable after the receipt of such request:

(1) A statement of the approximate number of hold-
ers of record of any class of securities, any of the holders
of which have been or are to be solicited on behalf of the
registrant, or any group of such holders which the secu-
rity holder shall designate.

(2) If the registrant has made or intends to make,
through bankers, brokers or other persons any solicitation
of the beneficial owners of securities of any class, a state-
ment of the approximate number of such beneficial own-
ers, or any group of such owners which the security
holder shall designate.

(8) An estimate of the cost of mailing a specified proxy
statement, form of proxy or other communication to such
holders, including insofar as known or reasonably avail-
able, the estimated handling and mailing costs of the
bankers, brokers or other persons specified in paragraph
(a) (2) of this section.

(b) (1) Copies of any proxy statement, form of proxy
or other communication furnished by the security holder
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shall be mailed by the registrant to such of the holders
of record specified in paragraph (a) (1) of this section
as the security holder shall designate. The registrant shall
‘also mail to each banker, broker, or other person specified
in paragraph (a) (2) of this section a sufficient number
of copies of such proxy statement, form of proxy or other
. communication as will enable the banker, broker, or other
person to furnish a copy thereof to each beneficial owner
solicited or to be solicited through him.

(2) Any such material which is furnished by the
* security holder shall be mailed with reasonable prompt-
“ness by the registrant after receipt of a tender of the
material to be mailed, of envelopes or other containers
therefor and of postage or payment for postage. The
registrant need not, however, mail any such material
which relates to any matter to be acted upon at an annual
meeting of security holders prior to the earlier of (i)
a day corresponding to the first date on which the regis-
trant proxy soliciting material was released to security
holders in connection with the last annual meeting of
security holders, or (ii) the first day on which solicitation
is made on behalf of the registrant. With respect to any
such material which relates to any matter to be acted
upon by security holders otherwise than at an annual
meeting, such material need not be mailed prior to the
first day on which solicitation is made on behalf of the
registrant.

(8) The registrant shall not be responsible for such
proxy statement, form of proxy or other communication.

(¢) In lieu of performing the acts specified in para-
graphs (a) and (b) of this section, the registrant may
at its option, furnish promptly to such security holder
a reasonably current list of the names and addresses of
such of the holders of record specified in paragraph
(a) (1) of this section as the security holder shall desig-
nate, and a list of the names and addresses of such of
the bankers, brokers or other persons specified in para-
graph (a) (2) of this section as the security holder shall
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designate together with a statement of the approximate
number of beneficial owners solicited or to be solicited
through each such banker, broker or other person and a
schedule of the handling and mailing costs of each such
banker, broker or other person if such schedule has been
supplied to the registrant. The foregoing information
shall be furnished promptly upon the request of the secu-
rity holder or at daily or other reasonable intervals as
it becomes available to the registrant.

* * * *

14a-13 Obligation of registrants in communicating with
beneficial owners.

(a) If the registrant knows that securities of any class
entitled to vote at a meeting (or by written consents or
authorizations if no meeting is held) with respect to which
the registrant intends to solicit proxies, consents or au-
thorizations are held of record by a broker, dealer, voting
trustee, bank, association, or other entity that exercises
fiduciary powers in nominee name or otherwise, the regis-
trant shall:

(1) By first class mail or other equally prompt means:
(i) Inquire of each such record holder:

(A) Whether other persons are the beneficial owners
of such securities and if so, the number of copies of the
proxy and other soliciting material necessary to supply
such material to such beneficial owners;

(B) In the case of an annual (or special meeting in
lieu of the annual) meeting, or written consents in lieu
of such meeting, at which directors are to be elected, the
number of copies of the annual report to security holders
necessary to supply such report to beneficial owners to
whom such reports are to be distributed by such record
holder or its nominee and not by the registrant;

(C) If the record holder has an obligation under
Rule 14b-1(b) (8) or Rule 14b-2(b) (4) (ii) and (iii),
whether an agent has been designated to act on its behalf
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in fulfilling such obligation and, if so, the name and
address of such agent; and

(D) Whether it holds the registrant’s securities on
behalf of any respondent bank and, if so, the name and
address of each such respondent bank; and

(i1) Indicate to each such record holder:

(A) Whether the registrant, pursuant to paragraph
(¢) of this section, intends to distribute the annual
report to security holders to beneficial owners of its
securities whose names, addresses and securities positions
are disclosed pursuant to Rule 14b-1(b): (3) and Rule
14b-2 (b) (4) (ii) and (iii) ;

(B) The record date; and

(C) At the option of the registrant, any employee ben-
efit plan established by an affiliate of the registrant that
holds securities of the registrant that the registrant elects
to treat as exempt employee benefit plan securities;

(2) Upon receipt of a record holder’s or respondent
bank’s response indicating, pursuant to Rule 14b-2(b) (1)
(i) the names and addresses of its respondent banks,
within one business day after the date such response is
received, make an inquiry of and give notification to each
such respondent bank in the same manner required by
paragraph (a) (1) of this section; Provided, however, the
inquiry required by paragraphs (a) (1) and (a) (2) of
this section shall not cover beneficial owners of exempt
employee benefit plan securities;

(8) Make the inquiry required by paragraph (a) (1)
of this section at least 20 business days prior to the
record date of the meeting of security holders, or

(i) If such inquiry is impracticable 20 business days
prior to the record date of a special meeting, as many
days before the record date of such meeting as is prac-
ticable or,
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(ii) If consents or authorizations are solicited, and
such inquiry is impracticable 20 business days before the
earliest date on which they may be used to effect cor-
porate action, as many days before that date as is prac-
ticable, or

(iii) At such later time as the rules of a national
securities exchange on which the class of securities in
question is listed may permit for good cause shown;
Provided, however, That if a record holder or respondent
bank has informed the registrant that a designated
office (s) or department(s) is to receive such inquiries,
the inquiry shall be made to such designated office(s) or
department(s) ; and

(4) Supply, in a timely manner, each record holder
and respondent bank of whom the inquiries required by
paragraphs (a) (1) and (a) (2) of this section are made
with copies of the proxy, other proxy soliciting material,
and/or the annual report to security holders, in such
quantities, assembled in such form and at such place(s),
as the record holder or respondent bank may reasonably
request in order to send such material to each beneficial
owner of securities who is to be furnished with such ma-
terial by the record holder or respondent bank; and

(5) Upon the request of any record holder or re-
spondent bank that is supplied with proxy soliciting ma-
terial and/or annual reports to security holders pursu-
ant to paragraph (a) (4) of this section, pay its reason-
able expenses for completing the mailing of such ma-
terial to beneficial owners.

NotTE 1: If the registrant’s list of security holders in-
dicates that some of its securities are registered in the
name of a clearing agency registered pursuant to Section
17A of the Act (e.g., “Cede & Co.,” nominee for the De-
pository Trust Company), the registrant shall make ap-
propriate inquiry of the clearing agency and thereafter
of the participants in such clearing agency who may hold
securities on behalf of a beneficial owner or respondent
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bank, and shall comply with the above paragraph with
respect to any such participant (see Rule 14a-1(i) ).

~ Nortk 2: The attention of registrants is called to the
fact that each broker, dealer, bank, association and other
entity that exercises fiduciary powers has an obligation
pursuant to Rule 14b-1 and Rule 14b-2 (except as
provided therein with respect to exempt employee ben-
‘efit plan securities held in nominee name) and, with re-
spect to brokers and dealers, applicable self-regulatory
organization requirements to obtain and forward, within
the time periods prescribed therein, (a) proxies (or in
lieu thereof requests for voting instructions) and proxy
soliciting materials to beneficial owners on whose behalf
it holds securities, and (b) annual reports to security
holders to all beneficial owners on whose behalf it holds
securities, unless the registrant has notified the record
holder or respondent bank that it has assumed respon-
sibility to mail such material to beneficial owners whose
names, addresses and securities positions are disclosed
pursuant to Rules 14b-1(c) and 14b-1(b) (3) and Rule
14b-2(b) (4) (ii) and (iii).

NOTE 3: The attention of registrants is called to the
fact that registrants have an obligation, pursuant to
‘paragraph (d) of this section, to cause proxies (or in
lieu thereof requests for voting instructions), proxy so-
liciting material and annual reports to security holders
to be furnished, in a timely manner, to beneficial owners
of exempt employee benefit plan securities.

(b) Any registrant requesting pursuant to Rule 14b-1
(b) (8) and Rule 14b-2(b) (4) (ii) and (iii) a list of
names, addresses and securities positions of beneficial
‘owners of its securities who either have consented or have
not objected to disclosure of such information shall:

(1) By first class mail or other equally prompt means,
inquire of each record holder and each respondent bank
identified to the registrant pursuant to Rule 14b-2(b)
(4) (i) whether such record holder or respondent bank
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holds the registrant’s securities on behalf of any respond-
ent banks and, if so, the name and address of each such
respondent bank;

(2) Request such list to be compiled as of a date no
earlier than five business days after the date the regis-
trant’s request is received by the record holder or re-
spondent bank; Provided, however, That if the record
holder or respondent bank has informed the registrant
that a designated office(s) or department(s) is to receive
such requests, the request shall be made to such desig-
nated office (s) or department(s);

(8) Make such request to the following persons that
hold the registrant’s securities on behalf of beneficial
owners: all brokers, dealers, banks, agsociations and other
entities that exercises fiduciary powers; Provided how-
ever, such request shall not cover beneficial owners of
exempt employee benefit plan securities as defined in
Rule 14a-1(d) (1); and, at the option of the registrant,
such request may give notice of any employee benefit
plan established by an affiliate of the registrant that
holds securities of the registrant that the registrant
elects to treat as exempt employee benefit plan securi-
ties;

(4) Use the information furnished in response to such

request exclusively for purposes of corporate communi-
cations; and

(5) Upon the request of any record holder or respond-
ent bank to whom such request is made, pay the reason-
able expenses, both direct and indirect, of providing ben-
eficial owner information.

NoTE: A registrant will be deemed to have satisfied
its obligations under paragraph (b) of this section by
requesting consenting and non-objecting beneficial owner
lists from a designated agent acting on behalf of the
record holder or respondent bank and paying to that
designated agent the reasonable expenses of providing
the beneficial owner information.
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(e) A registrant, at its option, may mail its annual
report to security holders to the beneficial owners whose
identifying information is provided by record holders
and respondent banks, pursuant to Rule 14b-1(b) (3) and
Rule 14b-2(b) (4) (ii) and (iii), provided that such regis-
trant notifies the record holders and respondent banks,
at the time it makes the inquiry required by paragraph
(a) of this section, that the registrant will mail the an-
nual report to security holders to the beneficial owners so
identified.

(d) If a registrant solicits proxies, consents or au-
thorizations from record holders and respondent banks
who hold securities on behalf of beneficial owners, the
registrant shall cause proxies (or in lieu thereof requests
or voting instructions), proxy soliciting material and
annual reports to security holders to be furnished, in a
timely manner, to beneficial owners of exempt employee
benefit plan securities.

* * * *

14b-1 Obligation of registered brokers and dealers in
connection with the prompt forwarding of certain
communications to beneficial owners.

(a) Definitions. Unless the context otherwise requires,
all terms used in this section shall have the same mean-
ings as in the Act and, with respect to proxy soliciting
material, as in Rule 14a-1 thereunder and, with respect
to information statements, as in Rule 14c-1 thereunder.
In addition, as used in this section, the term “registrant”
means:

(1) The issuer of a class of securities registered pur-
suant to Section 12 of the Act; or

- (2) An investment company registered under the In-
vestment Company Act of 1940.

(b) Dissemination and Beneficial Owner Information
Requirements. A broker or dealer registered under Sec-
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tion 15 of the Act shall comply with the following re-
quirements for disseminating certain communications to
beneficial owners and providing beneficial owner informa-
tion to registrants:

(1) The broker or dealer shall respond, by first class
mail or other equally prompt means, directly to the regis-
trant no later than seven business days after the date
it receives an inquiry made in accordance with Rule 14a-
13(a) or Rule 14c-7(a) by indicating, by means of a
search card or otherwise:

(i) The approximate number of its customers who are
beneficial owners of the registrant’s securities that are
held of record by the broker, dealer or its nominee;

(ii) The number of its customers who are beneficial
owners of the registrant’s securities who have objected
to disclosure of their names, addresses and securities
positions if the registrant has indicated, pursuant to
Rule 14a-18(a) (1) (ii) (A) or Rule 14¢-7(a) (1) (ii) (A),
that it will distribute the annual report to security hold-
ers to beneficial owners of its securities whose names,
addresses and securities positions are disclosed pursuant
to paragraph (c¢) of this section; and

(iii) The identity of its designated agent, if any, act-
ing on its behalf in fulfilling its obligations under para-
graph (b) (3) of this section;

Provided, however, That if the broker or dealer has in-
formed the registrant that a designated office(s) or de-
partment(s) is to receive such inquiries, receipt for pur-
poses of paragraph (b) (1) of this section shall mean
receipt by such designated office (s) or department (s).

(2) The broker or dealer shall, upon receipt of the
proxy, other proxy soliciting material, and/or annual
reports to security holders, forward such materials to its
customers who are beneficial owners of the registrant’s
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securities no later than five business days after the re-
ceipt of the proxy material or annual reports.

(3) The broker or dealer shall, through its agent or
directly:

(i) Provide the registrant, upon the registrant’s re-
quest, with the names, addresses and securities positions,
compiled as of a date specified in the registrant’s request
which is no earlier than five business days after the date
the registrant’s request is received, of its customers who
are beneficial owners of the registrant’s securities and
who have not objected to disclosure of such information;
Provided, however, that if the broker or dealer has in-
formed the registrant that a designated office(s) or de-
partment (s) is to receive such requests, receipt shall mean
receipt by such designated office(s) or department(s);
and

(ii) transmit the data specified in paragraph (b) (3)
(i) of this section to the registrant no later than five
business days after the record date or other date specified
by the registrant.

NoOTE 1: Where a broker or dealer employs a desig-
nated agent to act on its behalf in performing the ob-
ligations imposed on the broker or dealer by paragraph
(b) (8) of this section, the five business day time period
for determining the date as of which the beneficial owner
information is to be compiled is calculated from the date
the designated agent receives the registrant’s request. In
complying with the registrant’s request for beneficial
owner information under paragraph (b) (8) of this section,
a broker or dealer need only supply the registrant with
the names, addresses and securities positions of non-
objecting beneficial owners.

NoTE 2: If a broker or dealer receives a registrant’s
request less than five business days before the requested
compilation date, it must provide a list compiled as of
a date that is no more than five business days after
receipt and transmit the list within five business days
after the compilation date.
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{c) Exceptions to Dissemination and Beneficial OQwner
Information Requirements. A broker or dealer registered
under Section 15 of the Act shall be subject to the follow-
ing with respect to its dissemination and beneficial owner
information requirements:

(1) With regard to beneficial owners of exempt em-
ployee benefit plan securities, the broker or dealer shall:

(i) Not include information in its response pursuant
to paragraph (b) (1) of this section or forward proxies
(or in lieu thereof requests for voting instructions), proxy
soliciting material, or annual reports to security holders
pursuant to paragraph (b)(2) of this section to such
beneficial owners; and

(ii) Not include in its response pursuant to paragraph
(b) (38) of this section data concerning such beneficial
owners,

(2) A broker or dealer need not satisfy

(i) its obligations under paragraphs (b) (2) and (b)
(8) of this section if a registrant does not provide as-
surance of reimbursement of the broker’s or dealer’s rea-
sonable expenses, both direct and indirect, incurred in
connection with performing the obligations imposed by
paragraphs (b) (2) and (b) (3) of this section;

(ii) its obligation under paragraph (b) (2) of this
section to forward annual reports to non-objecting bene-
ficial owners identified by the broker or dealer, through
its agent or directly, pursuant to paragraph (b) (3) of this
section if the registrant notifies the broker or dealer pur-
suant to Rule 14a-13(¢) or 14¢-7(c) that the registrant
will mail the annual report to such non-objecting bene-
ficial owners, identified by the broker or dealer and de-
livered in a list to the registrant pursuant to paragraph
(b) (3) of this section.
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14b-2 Obligation of banks, associations and other en-
tities that exercise fiduciary powers in connection
with the prompt forwarding of certain communi-
cations to beneficial owners.

(a) Definitions. Unless the context otherwise requires,
all terms used in this section shall have the same mean-
ings as in the Act and, with respect to proxy soliciting
material, as in Rule 14a-1 thereunder and, with respect
to information statements, as in Rule 14c¢-1 thereunder.
In addition, as used in this section, the following terms
shall apply:

(1) The term “bank” means a bank, association, or
other entity that exercises fiduciary powers.

(2) The term “beneficial owner” includes any person
who has or shares, pursuant to an instrument, agreement,
or otherwise, the power to vote, or to direct the voting
of a security.

Notes. 1. If more than one person shares voting power,
the provisions of the instrument creating that voting
power shall govern with respect to whether consent to
disclosure of beneficial owner information has been given.

2. If more than one person shares voting power or if
the instrument creating that voting power provides that
such power shall be exercised by different persons de-
pending on the nature of the corporate action involved,
all persons entitled to exercise such power shall be deemed
beneficial owners; provided, however, that only one such
beneficial owner need be designated among the beneficial
owners to receive proxies or requests for voting instruc-
tions, other proxy soliciting material, information state-
ments, and/or annual reports to security-holders, if the
person so designated assumes the obligation to dissemi-
nate, in a timely manner, such materials to the other
beneficial owners.

(8) The term “registrant” means:
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(i) The issuer of a class of securities registered pur-
suant to Section 12 of the Act; or

(ii) An investment company registered under the In-
vestment Company Act of 1940.

(b) Dissemination and Beneficial Owner Information
Requirements. A bank shall comply with the following
requirements for disseminating certain communications
to beneficial owners and providing beneficial owner in-
formation to registrants:

(1) The bank shall: (i) respond, by first class mail or
other equally prompt means, directly to the registrant
no later than one business day after the date it receives
an inquiry made in accordance with Rule 14a-13(a) or
Rule 14c¢-7(a) by indicating the name and address of
each of its respondent banks that holds the registrant’s
securities on behalf of beneficial owners, if any, and

(ii) respond, by first class mail or other equally
prompt means, directly to the registrant no later than
seven business days after the date it receives an inquiry
made in accordance with Rule 14a-13(a) or Rule 14ec-
7(a) by indicating, by means of a search card or other-
wise:

(A) The approximate number of beneficial owners of
the registrant’s securities;

(B) If the registrant has indicated, pursuant to Rule
14a-13(a) (1) (ii) (A) or Rule 14c-7(a) (1) (ii) (A), that
it will distribute the annual report to security holders
to beneficial owners of its securities whose names, ad-
dresses and securities positions are disclosed pursuant to
paragraphs (b) (4) (ii) and (iii) of this section:

(1) With respect to customer accounts opened on or
before December 28, 1986, the number of beneficial own-
ers of the registrant’s securities who have affirmatively
consented to disclosure of their names, addresses and se-
curities positions; and

(2) With respect to customer accounts opened after
December 28, 1986, the number of beneficial owners of
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the registrant’s securities who have not objected to dis-
closure of their names, addresses and securities positions;
and

(C) The identity of its designated agent, if any, act-
ing on its behalf in fulfilling its obligations under para-
graphs (b) (4) (ii) and (iii) of this section;

Provided, however, That if the record holder or respond-
ent bank has informed the registrant that a designated
office(s) or department(s) is to receive such inquiries,
receipt for purposes of paragraphs (b) (1) (i) and (ii)
of this section shall mean receipt by such designated of-
fice (s) or department(s) ;

(2) Where proxies are solicited, the bank shall, within
five business days after the record date:

(i) Execute an omnibus proxy, including a power of
substitution, in favor of its respondent banks and for-
ward such proxy to the registrant; and

(ii) Furnish a notice to each respondent bank in whose
favor an omnibus proxy has been executed that it has
executed such a proxy, including a power of substitution,
in its favor pursuant to paragraph (b) (2) (i) of this sec-
tion.

(8) Upon receipt of the proxy, other proxy soliciting
material, and/or annual reports to security holders shall
forward to each beneficial owner on whose behalf it holds
securities, no later than five business days after the date
it receives such material and, where a proxy is solicited,
the bank shall forward, with the other proxy soliciting
material and/or the annual report, either:

(i) A properly executed proxy: (A) indicating the
number of securities held for such beneficial owner; (B)
bearing the beneficial owner’s account number or other
form of identification, together with instructions as to
the procedures to vote the securities; (C) briefly stating
which other proxies, if any, are required to permit se-
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curities to be voted under the terms of the instrument
creating that voting power or applicable state law; and
(D) being accompanied by an envelope addressed to the
registrant or its agent, if not provided by the registrant;
or

(ii) A request for voting instructions (for which regis-
trant’s form of proxy may be used and which shall be
voted by the record holder or respondent bank in accord-
ance with instructions received), together with an envelope
addressed to the record holder or respondent bank.

(d) The bank shall: (i) respond, by first class mail or
other equally prompt means, directly to the registrant no
later than one business day after the date it receives an
inquiry made in accordance with Rule 14a-13(b) (1) or
Rule 14c¢-7(b) (1) by indicating the name and address
of each of its respondent banks that holds the registrant’s
securities on behalf of beneficial owners, if any;

(ii) Through its agent or directly, provide the regis-
trant, upon the registrant’s request and within the time
specified in paragraph (b) (4) (iii) of this section, with
the names, addresses and securities position, compiled as
of a date specified in the registrant’s request which is no
earlier than five business days after the date the regis-
trant’s request is received, of:

(A) With respect to customer accounts opened on or
before December 28, 1986, beneficial owners of the regis-
trant’s securities on whose behalf it holds securities who
have consented affirmatively to disclosure of such infor-
mation, subject to paragraph (b) (5) of this section; and

(B) With respect to customer accounts opened after
December 28, 1986, beneficial owners of the registrant’s
securities on whose behalf it holds securities who have not
objected to disclosure of such information; Provided, how-
ever, that if the record holder or respondent bank has in-
formed the registrant that a designated office(s) or de-
partment (s) is to receive such requests, receipt for pur-
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poses of paragraphs (b) (4) (i) and (ii) of this section
shall mean receipt by such designated office (s) or depart-
ment (s) ; and

(iii) Through its agent or directly, transmit the data
specified in paragraph (b) (4) (ii) of this section to the
registrant no later than five business days after the date
specified by the registrant.

NoTE 1: Where a record holder bank or respondent
bank employs a designated agent to act on its behalf in
performing the obligations imposed on it by paragraphs
(b) (4) (ii) and (iii) of this section, the five business day
time period for determining the date as of which the ben-
eficial owner information is to be compiled is calculated
from the date the designated agent receives the regis-
trant’s request. In complying with the registrant’s re-
quest for beneficial owner information under paragraphs
(b) (4) (ii) and (iii) of this section, a record holder bank
or respondent bank need only supply the registrant with
the names, addresses and securities positions of affirma-
tively consenting and non-objecting beneficial owners.

NotE 2: If a record holder bank or respondent bank
receives a registrant’s request less than five business
days before the requested compilation date, it must pro-
vide a list compiled as of a date that is no more than
five business days after receipt and transmit the Iist
within five business days after the compilation date.

(5) For customer accounts opened on or before De-
cember 28, 1986, unless the bank has made a good faith
effort to obtain affirmative consent to disclosure of bene-
ficial owner information pursuant to paragraph (b) (4)
(ii) of this section, the bank shall provide such informa-
tion as to beneficial owners who do not object to dis-
closure of such information. A good faith effort to ob-
tain affirmative consent to disclosure of beneficial owner
information shall include, but shall not be limited to,
making an inquiry:
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(i) Phrased in neutral language, explaining the pur-
pose of the disclosure and the limitations on the regis-
trant’s use thereof;

(ii) Either in at least one mailing separate from other
account mailings or in repeated mailings; and

(iii) In a mailing that includes a return card, postage
paid enclosure. '

(¢) Exceptions to Dissemination and Beneficial Owner
Information Requirements. The bank shall be subject to
the following with respect to its dissemination and bene-
ficial owner requirements:

(1) With regard to beneficial owners of exempt em-
ployee benefit plan securities, the bank shall not:

(i) Include information in its response pursuant to
paragraph (b) (i) of this section; forward proxies (or in
lieu thereof requests for voting instruections), proxy so-
liciting material, or annual reports to security holders
pursuant to paragraph (b) (3) of this section to such
beneficial owners; or

(ii) Include in its response pursuant to paragraphs
(b) (4) and (b) (5) of this section data concerning such
beneficial owners. ,

(2) The bank need not satisfy:

(i) Its obligations under paragraphs (b) (2), (b) (3),
and (b) (4) of this section if a registrant does not pro-
vide assurance of reimbursement of its reasonable ex-
penses, both direct and indirect, incurred in connection
with performing the obligations imposed by paragraphs
(b) (2), (b) (3), and (b) (4) of this section; or

(ii) Its obligation under paragraph (b) (8) of this sec-
tion to forward annual reports to consenting and non-
objecting beneficial owners identified pursuant to para-
graphs (b) (4) (ii) and (iii) of this section if the regis-
trant notifies the record holder bank or respondent bank,
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pursuant to Rule 14a-13(c) or Rule 14¢-7(c), that the
registrant will mail the annual report to beneficial own-
ers whose names, addresses and securities positions are
disclosed pursuant to paragraphs (b) (4) (ii) and (iii) of
this section. "

(3) For the purposes of determining the fees which
may be charged to registrants pursuant to Rule 14a-13
(b) (5), Rule 14¢-7(a) (5), and paragraph (c) (2) of this
section for performing obligations under paragraphs (b)
(2), (b)(3), and (b) (4) of this section, an amount no
greater than that permitted to be charged by brokers or
dealers for reimbursement of their reasonable expenses,
both direct and indirect, incurred in connection with per-
forming the obligations imposed by paragraphs (b) (2)
and (b) (3) of Rule 14b-1, shall be deemed to be rea-
sonable.

* * * *

14¢-7 Providing copies of material for certain beneficial
owners.

(a) If the registrant knows that securities of any
class entitled to vote at a meeting, or by written authori-
zations or consents if no meeting is held, are held of
record by a broker, dealer, voting trustee, or bank, asso-
ication, or other entity that exercises fiduciary powers in
nominee name or otherwise, the registrant shall:

(1) By first class mail or other equally prompt means:
(i) Inquire of each such record holder:

(A) Whether other persons are the beneficial owners
of such securities and, if so, the number of copies of the
information statement necessary to supply such material
to such beneficial owners;

(B) In the case of an annual (or special meeting in
lieu of the annual) meeting, or written consents in lieu
of such meeting, at which directors are to be elected, the
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number of copies of the annual report to security holders,
necessary to supply such report to such beneficial owners
for whom proxy material has not been and is not to be
made available and to whom such reports are to be dis-
tributed by such record holder or its nominee and not by
the registrant;

(C) If the record holder or respondent bank has an
obligation under Rule 14b-1(b) (3) or Rule 14b-2(b) (4)
(ii) and (iii), whether an agent has been designated to
act on its behalf in fulfilling such obligation, and, if so,
the name and address of such agent; and

(D) whether it holds the registrant’s securities on
behalf of any respondent bank and, if so, the name and
address of each such respondent bank; and

(ii) Indieate to each such record holder:

(A) Whether the registrant pursuant to paragraph
(¢) of this section, intends to distribute the annual report
to security holders to beneficial owners of its securities
whose names, addresses and securities positions are dis-
closed pursuant to Rules 14b-1(b) (3) and 14b-2(Db) (4)
(ii) and (iii);

(B) The record date; and

(C) At the option of the registrant, any employee
benefit plan established by an affiliate of the registrant
that holds securities of the registrant that the registrant
elects to treat as exempt employee benefit plan securities;

(2) Upon receipt of a record holder’s or respondent
bank’s response indicating, pursuant to Rule 14b-2(b) (1)
(i), the names and addresses of its respondent banks,
within one business day after the date such response is
received, make an inquiry of and give notification to each
such respondent bank in the same manner required by
paragraph (a) (1) of this section; Provided, however, the
inquiry required by paragraphs (a) (1) and (a) (2) of
this section shall not cover beneficial owners of exempt
employee benefit plan securities;
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(8) Make the inquiry required by paragraph (a) (1)
of this section on the earlier of::

(i) At least 20 business days prior to the record date
of the meeting of security holders or the record date of
written consents in lieu of a meeting; or

(ii) At least 20 business days prior to the date the in-
formation statement is required to be sent or given pur-
suant to Rule 14c¢-2(b); Provided, however, That, if a
record holder or respondent bank has informed the regis-
trant that a designated office(s) or department(s) is to
receive such inquiries, the inquiry shall be made to such
designated office (s) or department(s);

(4) Supply, in a timely manner, each record holder and
respondent bank of whom the inquiries required by para-
graphs (a) (1) and (a) (2) of this section are made with
copies of the information statement and/or the annual
report to security holders, in such quantities, assembled
in such form and at such place(s), as the record holder
or respondent bank may reasonably request in order to
send such material to each beneficial owner of securities
who is to be furnished with such material by the record
holder or respondent bank; and

(5) Upon the request of any record holder or respond-
ent bank that is supplied with information statements
and/or annual reports to security holders pursuant to
paragraph (a) (8) of this section, pay its reasonable ex-
penses for completing the mailing of such material to
beneficial owners.

Note 1: If the registrant’s list of security holders
indicates that some of its securities are registered in the
name of a clearing agency registered pursuant to section
17A of the Act (eg., “Cede & Co.” nominee for the
Depository Trust Company), the registrant shall make
appropriate inquiry of the clearing agency and thereafter
of the participants in such a clearing agency who may
hold on behalf of a beneficial owner or respondent bank,
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and shall comply with the above paragraph with respect
to any such participant (see Rule 14c¢-1(h)).

NoOTE 2: The requirement for sending an annual report
to security holders of record having the same address will
be satisfied by sending at least one report to a holder of
record at that address provided that those holders of rec-
ord to whom a report is not sent agree thereto in writing.
This procedure is not available to registrants, however,
where banks, associations, other entities that exercise fi-
duciary powers, brokers, dealers and other persons hold
securities in nominee accounts or “street names” on be-
half of beneficial owners, and such persons are not relieved
of any obligation to obtain or send such annual report to
the beneficial owners.

Nore 3: The attention of registrants is called to the
fact that each broker, dealer, bank, association, and other
entity that exercises fiduciary powers has an obligation
pursuant to Rule 14b-1 and Rule 14b-2 (except as pro-
vided therein with respect to exempt employee benefit plan
securities held in nominee name) and with respect to
brokers and dealers, applicable self-regulatory organiza-
tion requirements to obtain and forward, within the time
periods prescribed therein, (a) information statements to
beneficial owners on whose behalf it holds securities, and
(b) annual reports to security holders to beneficial own-
ers on whose behalf it holds securities, unless the regis-
trant has notified the record holder or respondent bank
that it has assumed responsibility to mail such material
to beneficial owners whose names, addresses and securi-
ties positions are disclosed pursuant to Rule 14b-1(Db) (3)
and Rule 14b-2(b) (4) (ii) and (iii).

NoTE 4: The attention of registrants is called to the
fact that registrants have an obligation, pursuant to
paragraph (d) of this section, to cause information state-
ments and annual reports to security holders to be fur-
nished, in accordance with Rule 14¢-2, to beneficial own-
ers of exempt employee benefit plan securities.
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(b) Any registrant requesting pursuant to Rule 14b-
1(b) (3) and Rule 14b-2(Db) (4) (ii) and (iii) a list of
names, addresses and securities positions of beneficial
owners of its securities who either have consented or have
not objected to disclosure of such information shall:

(1) By first class mail or other equally prompt means,
inquire of each record holder and each respondent bank
identified to the registrant pursuant to Rule 14b-2(b) (4)
(i) whether such record holder or respondent bank holds
the registrant’s securities on behalf of any respondent
banks and, if so, the name and address of each such re-
spondent bank;

(2) Request such list be compiled as of a date no
earlier than five business days after the date the regis-
trant’s request is received by the record holder or re-
spondent bank; Provided, however, That if the record
holder or respondent bank has informed the registrant
that a designated office(s) or department(s) is to receive
such requests, the request shall be made to such desig-
nated office (s) or department (s) ;

(3) Make such request to the following persons that
hold the registrant’s securities on behalf of beneficial own-
ers: all brokers, dealers, banks, associations and other
entities that exercise fiduciary powers; Provided, how-
ever, such request shall not cover beneficial owners of
exempt employee benefit plan securities as defined in
Rule 14a-1(d) (1); and, at the option of the registrant,
such request may give notice of any employee benefit plan
established by an affiliate of the registrant that holds
securities of the registrant that the registrant elects to
treat as exempt employee benefit plan securities;

(4) Use the information furnished in response to such
request exclusively for purposes of corporate communi-
cations; and

(5) Upon the request of any record holder or respond-
ent bank to whom such request is made, pay the reason-
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able expenses, both direct and indirect, of providing bene-
ficial owner information.

NoOTE: A registrant will be deemed to have satisfied its
obligations under paragraph (b) of this section by re-
questing consenting and non-objecting beneficial owner
lists from a designated agent acting on behalf of the
record holder or respondent bank and paying to that
designated agent the reasonable expenses of providing the
beneficial owner information.

(¢) A registrant, at its option, may mail its annual
report to security holders to the beneficial owners whose
identifying information is provided by record holders and
respondent banks, pursuant to Rule 14b-1(b) (3) and Rule
14b-2(b) (4) (ii) and (iii), provided that such registrant
notifies the record holders and respondent banks at the
time it makes the inquiry required by paragraph (a) of
this section that the registrant will mail the annual re-
port to security holders to the beneficial owners so iden-
tified.

(d) If a registrant furnishes information statements
to record holders and respondent banks who hold securi-
ties on behalf of beneficial owners, the registrant shall
cause information statements and annual reports to secu-
rity holders to be furnished, in accordance with Rule 14c-
2, to beneficial owners of exempt employee benefit plan
securities.

B. RULES UNDER SECTION 15(¢),
SECURITIES EXCHANGE ACT OF 1934

* * * *

15¢3-2 Customers’ free credit balances.

No broker or dealer shall use any funds arising out
of any free credit balance carried for the account of any
customer in connection with the operation of the business
of such broker or dealer unless such broker or dealer has
established adequate procedures pursuant to which each
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customer for whom a free credit balance is carried will be
given or sent, together with or as a part of the customer’s
statement of account, whenever sent but not less fre-
quently than once every three months, a written state-
ment informing such customer of the amount due to the
customer by such broker or dealer on the date of such
statement, and containing a written notice that (a) such
funds are not segregated and may be used in the opera-
tion of the business of such broker or dealer, and (b)
such funds are payable on the demand of the customer:
Provided, however, That this section shall not apply to a
broker or dealer which is also a banking institution
supervised and examined by State or Federal authority
having supervision over banks. For the purpose of this
section the term customer shall mean every person other
than a broker or dealer.

15¢3-3 Customer protection—reserves and custody of
securities.
* * * *

(e) Special reserve bank account for the exclusive
benefit of customers. (1) Every broker or dealer shall
maintain with a bank or banks at all times when de-
posits are required or hereinafter specified a “Special
Reserve Bank Account for the Exclusive Benefit of Cus-
tomers” (hereinafter referred to as the “Reserve Bank
Account”), and it shall be separate from any other bank
account of the broker or dealer. Such broker or dealer
shall at all times maintain in such Reserve Bank Ac-
count, through deposits made therein, cash and/or quali-
fied securities in an amount not less than the amount
computed in accordance with the formula set forth in
Rule 15¢3-3a.

(2) It shall be unlawful for any broker or dealer to
accept or use any of the amounts under items comprising
Total Credits under the formula referred to in paragraph
(e) (1) of this section except for the specified purposes
indicated under items comprising Total Debits under the
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formula, and, to the extent Total Credits exceed Total
Debits, at least the net amount thereof shall be main-
tained in the Reserve Bank Account pursuant to para-
graph (e) (1) of this section.

(3) Computations necessary to determine the amount
required to be deposited as specified in pargraph (e) (1)
of this section shall be made weekly, as of the close of
the last business day of the week, and the deposit so com-
puted shall be made no later than 1 hour after the open-
ing of banking business on the second following business
day; provided, however, a broker or dealer which has
aggregate indebtedness not exceeding 800 percent of net
capital (as defined in Rule 15e¢3-1 or in the capital rules
of a national securities exchange of which it is a member
and exempt from Rule 15¢3-1 by paragraph (b) (2)
thereof) and which carries aggregate customer funds (as
defined in paragraph (a) (10) of this section), as com-
puted at the last required computation pursuant to this see-
tion, not exceeding $1 million, may in the alternative make
the computation monthly, as of the close of the last busi-
ness day of the month, and, in such event, shall deposit
not less than 105 percent of the amount so computed no
later than 1 hour after the opening of banking business
on the second following business day. If a broker or
dealer, computing on a monthly basis, has, at the time of
any required computation, aggregate indebtedness in ex-
cess of 800 percent of net capital, such broker or dealer
shall thereafter compute weekly as aforesaid until four
successive weekly computations are made, none of which
were made at a time when his aggregate indebtedness
exceeded 800 percent of his net capital. Computations in
addition to the computations required in this paragraph
(3), may be made as of the close of any other business
day, and the deposits so computed shall be made no later
than 1 hour after the opening of banking business on the
second following business day. The broker or dealer shall
make and maintain a record of each such computation
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made pursuant to this paragraph (3) or otherwise and
preserve each such record in accordance with Rule 17a-4.

* * * *

15¢3-3a Exhibit A—formula for determination of reserve
requirement of brokers and dealers under
Rule 15¢3-3.

Credits Debits
1. Free credit balances and other credit
balances in customers’ security ac-
counts. (See Note A) fxxx ...

2. Monies borrowed collateralized by se-
curities carried for the accounts of cus-

tomers (See Note B.) XXX e
3. Monies payable against customers’ se-
curities loaned (See Note C.) __........... XXX eeeeee

4, Customers’ securities failed to receive
(See Note D.) XXX e

5. Credit balances in firm accounts which
are attributable to principal sales to
customers XXX oo

6. Market value of stock dividends, stock
splits and similar distributions receiv-
able outstanding over 80 calendar
days XXX eeen

7. Market value of short security count
differences over 30 calendar days old.. XXX -

8. Market value of short securities and
credits (not to be offset by longs or
by debits) in all suspense accounts
over 30 calendar days XXX e

9. Market value of securities which are
in transfer in excess of 40 calendar
days and have not been confirmed to
be in transfer by the transfer agent or
the issuer during the 40 days ..... s XXX




10.

11.

12.

13.

14.
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Debit balances in customers’ cash and
margin accounts excluding unsecured
accounts and accounts doubtful of col-
lection. (See Note E.)

Credits

Securities borrowed to effectuate short
sales by customers and securities bor-
rowed to make delivery on customers’
securities failed to deliver

Failed to deliver of customers’ securi-
ties not older than 30 calendar days ...

Margin required and on deposit with
the Options Clearing Corp. for all op-
tion contracts written or purchased in
customer accounts. (See Note F.) ...

Total credits

Total debits

Excess of total credits (sum of items
1-9) over total debits (sum of items
10-13) required to be on deposit in the
“Reserve Bank Account” (Rule 15¢3-
8(e)). If the computation is made
monthly as permitted by this section,
the deposit shall be not less than 105
percent of the excess of total credits
over total debits

[Notes omitted]

Debits
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APPENDIX B

EXHIBIT 1 TO SPECIAL CONSULTANT’S
AGREEMENT (UNCLAIMED PROPERTY
CLEARINGHOUSE)

The examination of the books and records of the hold-
ers of abandoned property and the demand for delivery
of reportable property shall be made pursuant to the
following procedures:

1. The holdings of the U.S. Supreme Court in Texas
v. New Jersey (85 S.Ct. 1136) and Pennsylvania v. New
York (92 S.Ct. 2880) regarding which state has the right
to escheat property shall be followed:

(a) Where the name and last known address of the
apparent owner according to the books and records of
the holder is in Delaware, it shall be deemed to be report-
able to Delaware.

(b) If the holder has no records whatsoever setting
forth the name and last known address of the apparent
owner, the property shall be deemed reportable to the
state of incorporation of the holder.

(¢) An address shall be deemed to mean a description
of location sufficient for delivery and receipt of mail.

(d) Where the address of the apparent owner cannot
be readily ascertained but in fact exists in the books and
records of the holder, sampling techniques will be used
to allocate the property among the states participating in
the review. In such event, if required, sampling tech-
niques will also be utilized to ascertain the proportion of
the total reportable property for which the holder has no
names or names but no last known addresses.

(e) If the State’s Unclaimed Property Law provides an
express cutoff date setting forth when the obligation of
a holder to report commenced, it will be used.

(f) If the Unclaimed Property Law does not set forth
a cutoff date, the holding in Douglas v. Cranston (58
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Cal.2d 462) will be followed and the obligations of the
holder will be deemed to require the reporting of all un-
claimed property in the possession of the holder on which
the statute of limitations had not yet run as of the effec-
tive date of the adoption of the State’s Unclaimed Prop-
erty Act. However, in those instances where the State
advises Special Consultant that state law permits retro-
active extension or abolition of the statute of limitations,
the longest period otherwise permitted by law will be used
(subject to the availability of the records of the holder).

(g) If the amount of reportable unclaimed property
cannot be ascertained from the books and records of the
holder, statistical estimation techniques may be used for
such periods.

2. Notwithstanding the provisions of paragraph 1
hereof, nothing contained therein shall prevent, waive or
otherwise affect the right of the State to claim from
any other state property reported and delivered to such
state according to the provisions of paragraph 1. Special
Consultant shall upon request of State provide State with
such information as may have been obtained relevant to
such claim.
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APPENDIX C

ANN W. RICHARDS
TREASURER
[STATE SEAL]

STATE OF TEXAS

October 16, 1986

Treasury Department LBJ State Office Building
P.O. Box 12608 Capitol Station Congress at 17th St.
Austin, Texas 78711 (512) 463-6000

Ms. Peggy Maggiacomo

Legal Assistant

E. F. Hutton & Company, Inc.
One Battery Park Plaza

New York, N.Y. 10004

Re: Unclaimed and Abandoned Property

Dear Ms. Maggiacomo:

On December 12, 1985, you notified the Texas Treas-
ury that certain property had been reported to the State
of New York for which the last-known mailing address
is in Texas. Nine months later, we have received from
New York a group of mostly worthless certificates and
a promise of a check to be sent within four to six weeks.

In the course of your letter (a copy of which is en-
closed), you provided an explanation for the practice of
reporting Texas property to New York. Because the
explanation is contrary to the decision of Texas v. New
Jersey, 8379 U. S. 674, a United States Supreme Court
case decided in 1965; and because of the ensuing history
of the claim that the State of Texas has pursued with
the State of New York, formal demand for the correct
reporting to Texas of unclaimed securities and dividends
listed in your December 12 letter is made.
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Let me explain. Your letter noted that E. F. Hutton
“maintains its principal place of business in the State
of New York” and that the New York statute “asserts
jurisdiction over abandoned . . . property which may be
in our possession within the State due to the centralized
nature of our security operations.” Both of these argu-
ments were advanced to the Supreme Court in Texas vs.
New Jersey and rejected in the Court’s final decision.
The Court said that for reasons of “ease of administra-
tion” and “equity,” the rule adopted requires reporting
to the state of last-known address of the creditor (or
owner) as shown by the debtor’s (holder’s) books and
records; and if there is no last-known address, then to
the state of incorporation of the debtor. If the state of
last-known address does not have an applicable escheat
law, then the Court further provided that the state of
incorporation could hold the property until such time as
the state of last-known address enacted law covering
the property. '

This case is universally observed as establishing un-
claimed property reporting priorities. It applies to New
York, Texas and all other states. At no time has Texas
made New York its agent in any way to take custody
of Texans’' property. Thus, demand is made that all
property abandoned by Texas owners for the relevant
period be reported to Texas under its laws.

The reasons why this is necessary are demonstrated
graphically in the claim we filed with New York nine
months ago.

® The delay in our receiving the property;

® The fact that there is no accounting for dividends
from the time contact with the owner was lost until
the stock was sold; and

®* The stock was sold, without advertising the owner’s
name and without the concurrence of the State of
Texas.
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Please note that a quick review of the list of securities
shows at least four accounts in which the value of the
stock has increased significantly since it was sold. Such
market risks are eliminated if E. F. Hutton reports to
Texas according to the dictates of Texas vs. New Jersey.
In addition, reporting properly eliminates the next in-
quiries you and I must work through: 1) where are
the accounts for Texas owners that pre-date 1982;
2) where are the accrued dividends for the shares which
were turned over to New York, and 3) what dormancy
periods were applied?

If New York indemnified you upon your payment of
unclaimed property to it, I hope you will do what you can
to expedite the proper discharge of the indemnity duty.
Also, demand is hereby expressly made that for future
report years you report and remit directly to the State
of Texas all property described by the Texas vs. New
Jersey scheme.

The states are working assiduously to improve un-
claimed property reporting in the stock securities area—
directly through the Unclaimed Property Clearinghouse,
by offering a reporting software package for PC and
tape reporting. Reporting instructions and forms for you
to complete to comply with the law are enclosed. Please
call me if you have any questions,

Sincerely,

PauLA SMITH
Director
Unclaimed Property Division
PS/na
Enclosure
ce: C. T. Corp. System
811 Dallas Avenue
Houston, Texas 77002
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cc: President : :
E. F. Hutton & Company, Inc.
One Battery Park Plaza
New York, N. Y. 10004

Ms. Betty Powell

Director of Services

Office of Unclaimed Funds
Office of State Comptroller
270 Broadway, Room 911
New York, NY 10007
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APPENDIX D

STATE CORPORATION LAWS TREATING
RECORDHOLDER AS EXCLUSIVE SHAREHOLDER

Ala. Code §10-2A-2(13) (Supp. 1991) (shareholder
means holder of record).

Alagka Stat. §10.06.990(36) (Supp. 1991) (defines
shareholder as the holder of record).

Ariz. Rev. Stat. Ann. § 10-002(16) (Supp. 1991) (same).

Ark. Stat. Ann. §4-27-140(22) (Michie Supp. 1991)
(adopted the 1984 MBCA definition of shareholder).

Cal. Corp. Code § 185 (Supp. 1992) (defines shareholder
as the holder of record).

Colo. Rev. Stat. Ann. § 7-1-102(11) (West 1990) (defines
shareholder as the holder of record, but provides that a
board of directors may adopt a procedure under which a
recordholder may certify that all or a portion of its
shares are held for the account of specified persons).

Conn. Gen. Stat. Ann. § 38-334 (West Supp. 1990) (does
not define shareholder, but permits only shareholders of
record to inspect corporate books and records).

Del. Code Ann. tit. 8, § 220 (Supp. 1991) (same).

D.C. Code Ann. § 29-302(7) (Supp. 1991) (defines share-
holder as the holder of record).

Fla. Stat. Ann. § 607.0140(23) (West Supp. 1991) (1984
MBCA definition).

Ga. Code Ann. § 14-2-140(25) (Supp. 1991) (same).

Haw. Rev. Stat. Ann. § 415-2 (Michie 1988) (defines
shareholder as the holder of record, but provides that a
board of directors may adopt a procedure under which a
recordholder may certify that all or a portion of its
shares are held for the account of specified persons).

Idaho Code § 80-1-2(f) (Supp. 1991) (same).
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Ill. Ann, Stat. ch. 32, para. 1.80(g) (Smith-Hurd 1985)
(defines shareholder as the holder of record).

Ind. Code Ann. § 23-1-20-21 (Burns Supp. 1991) (1984
MBCA definition).

Iowa Code Ann. §490.140(22) (West Supp. 1991)
(same).

Kan. Stat. Ann. § 17-6510 (Supp. 1990) (defines stock-
holder as the stockholder of record for purposes of in-
specting corporate books and records).

Ky. Rev. Stat. Ann. § 271B. 1-400(22) (Michie Supp.
1989) (1984 MBCA definition).

La. Rev. Stat. Ann. § 12:1(R) (West 1969) (defines
shareholder as holder of record).

Me. Rev. Stat. Ann. tit. 13A, §102(17) (West 1981)
(same).

Md. Corps. & Ass’ns Code Ann. § 1-101(t) (1985) (de-
fines stockholder as one who holds shares of stock in a
corporation).

Mich. Comp. Laws Ann. §450.,1487(2) (West 1990)
(does not define shareholder, but permits only sharehold-
ers of record to inspect corporate books and records).

Minn. Stat. Ann. § 302A.011(29) (West Supp. 1991)
(defines shareholder as “a person registered on the books
or records of a corporation or its transfer agent or reg-
istrar as the owner of whole . . . shares of the corpora-
tion”).

Miss. Code Ann. § 79-4-1.40(22) (Supp. 1991) (1984
MBCA definition).

Mo. Ann. Stat. § 351.015(15) (Vernon Supp. 1991) (de-
fines shareholder as the holder of record).

Mont. Code Ann. §35-1-113(22) (Supp. 1991) (1984
MBCA definition),
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Neb. Rev. Stat. §21-2002(7) (Supp. 1990) (defines
shareholder as the holder of record, but provides that a
board of directors may adopt a procedure under which a
- recordholder may certify that- all or a portion of its
shares are held for the account of specified persons).

Nev. Rev. Stat. § 78.010(f) (Supp. 1991). (defines “stock-
holder of record” as “a person whose name appears on
the stock ledger of the corporation”).

N.H. Rev. Stat. Ann. §2938-A: 1 (XVII) (Supp. 1991)
(defines shareholder as the holder of record).

N.J. Stat. Ann. §14A:1-2.1(1) (West Supp. 1991)
(same).

N.M. Stat. Ann. §53-11-2(F) (Michie Supp. 1991)
(same).

- N.Y. Bus. Corp. Law § 624 (McKinney Supp. 1992)
(does not define shareholder, but permits only sharehold-
ers of record to inspect corporate books and records).

" N.C. Gen. Stat. § 55-1-40(22) (Supp. 1991) (1984 MBCA
definition). '

-~ N.D. Cent. Code § 10-19.1-01(27) (Supp. 1991) (defines
shareholder as “a person registered on the books or rec-
ords of a corporation or its transfer agent or registrar as
the owner of . . . shares of the corporation”).

Ohio Rev. Code Ann. § 1701.01(F) (Anderson Supp.
1991) (defines shareholder as “a person whose name ap-
pears on the books of the corporation as the owner of
- shares of such corporation”).

Okla. Stat. Ann. tit. 18, § 1065(a) (West Supp. 1991)
- (defines shareholder as the shareholder of record for
purposes of inspecting corporate books and records).

Or. Rev. Stat. § 60.001(20) (1989) (1984 MBCA defi-
nition).

15 Pa. Cons. Stat. Ann. §1102 (Supp. 1991) (defines
shareholder as a “record holder or record owner of shares
in a corporation”).
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R.I. Gen. Laws § 7-1.1-2(6) (Supp. 1991) (defines share-
holder as the holder of record, but provides that a board
of directors may adopt a procedure under which a record
holder may certify that all or a portion of its shares are
held for the account of specified persons).

S.C. Code Ann. § 33-1-400(23) (Law. Co-op. 1990) (1984
MBCA definition).

S.D. Codified Laws Ann. §47-2-1-(6) (1983) (defines
shareholder as the holder of record, but provides that a
board of directors may adopt a procedure under which a
recordholder may certify that all or a portion of its
shares are held for the account of specified persons).

Tenn. Code Ann. § 48-11-201(24) (Supp. 1991) (1984
MBCA definition).

Tex. Bus. Corp. Act Ann. art. 1.02(A) (15) (West Supp.
1991) (defines shareholder as “the person in whose name
shares issued by a corporation are registered at the rele-
vant time in the share transfer records maintained by the
corporation”).

Utah Code Ann. § 16-10-2 (1987) (defines shareholder as
the holder of record).

Vt. Stat. Ann. tit. 11, § 1802(6) (Supp. 1991) (same).

Va. Code Ann. §13.1-603 (Michie Supp. 1991) (1984
MBCA definition).

Wash. Rev. Code Ann. §23B.01.400(25) (West Supp.
1992) (same).

W. Va. Code §31-1-6(0) (Supp. 1991) (defines share-
holder as ‘“one who is a holder of record of shares in a
corporation”).

Wis. Stat. Ann. § 180.0103 (14) (West Supp. 1989-1990)
(1984 MBCA definition).

Wyo. Stat. § 17-16-140 (XX) (Supp. 1991) (same),
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APPENDIX E

IN THE SUPREME COURT OF THE
UNITED STATES

October Term, 1991
No. 111 Original

STATE OF DELAWARE,

and Plaintiff,

STATE OF TEXAS,
Intervening Plaintiff,

V.

STATE OF NEW YORK,
Defendant.

On Exceptions to the Special Master’s Report
STATEMENT OF RICHARD KIGER

RICHARD KIGER hereby states as follows:

1. T am Master in Chancery for the Court of Chan-
cery of the State of Delaware. In connection with the
above-captioned action, I have prepared statistics on two
areas of the Court of Chancery workload during the cal-
endar years 1989 to 1991; the data were compiled from
business records customarily prepared by the Court in
the course of its work.

2. First, I compiled statistics concerning the total
number of trial days spent by the Court of Chancery on
trials involving corporations incorporated in the State of
Delaware. A trial for purposes of these calculations is a
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proceeding in a courtroom during which live testimony
and other evidence is presented and following which the
Court must determine (1) the facts of the case; (2) the
applicable law; and (8) the relief that should be granted
to the parties. This definition does not include courtroom
proceedings during which lawyers make arguments as to
how the case should be conducted or the law should be
applied, and in which no live testimony is offered. Hence,
the focus is on a specific kind of courtroom activity—the
trial as defined above—rather than all occasions on which
a courtroom is used to conduct the Court’s business.

3. The following table sets forth the information I com-
piled regarding Chancery Court trial days for cases in-
volving corporations incorporated in Delaware:

1989 1990 1991 Total
Total number of 109 94 79 282
trial days
Number of trial 75 62 47 184

days involving
Delaware corporations

Percentage 69% 66% 59% 65%

4, Second, I compiled statistics concerning the number
of opinions specifically addressing issues arising under
Title 8 of the Delaware Code, the Delaware General Cor-
poration Law. The numbers of such opinions written dur-
ing the 1989 to 1991 period are as follows:

1989 1990 1991 Total
Total number of 163 185 156 504
written opinions
Total number of 105 98 87 290
corporation law
opinions
Percentage 64.4% 53.0% 55.8% B7.5%

5. It should be noted, however, that corporate cases
tend typically to be more complex. As a result, opinions
in these cases tend to be more elaborate and more demand-



92a

ing of the Court’s time than the Court’s non-corporate
opinions. See, e.g., In re RJR Nabisco, Inc. Shareholders
Litig., Allen, C. [1988-89 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 794,194 at 91,700 (Del. Ch. 1989) (58
pages) ; Paramount Communications, Inc. v. Time, Inc.,
Allen, C. [1988-89 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 194,514 at 93,264 (Del. Ch. 1989) (79 pages);
Cede & Co. v. Technicolor, Inc., C.A. No. 7129, Allen, C.
(Oct. 19, 1990) (85 pages) ; In re Appraisal of Shell Oil,
C.A. No. 8080, Hartnett, V.C. (Dec. 11, 1990) (90
pages) ; Marceau Investments V. Sonitrol Holding Co.,
C.A. No. 12065, Jacobs, V.C. (Oct. 2, 1991) (60 pages).
Consequently, the above percentages understate the pro-
portion of the Court’s time spent on litigation construing
the Delaware General Corporation Law.

Dated: May 1992
/s/ Richard Kiger

RICHARD KIGER
Master in Chancery
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APPENDIX F
PROPOSED DECREE
DELAWARE, ET AL.v. NEW YORK
No. 111 Original

Decided . — Decree entered
Decree carrying into effect this Court’s opinion of ,
U.S. (199 ).
DECREE

This cause having come on to be heard on the Report
of the Special Master heretofore appointed by the Court,
and the exceptions filed thereto, and having been argued
by counsel for the several parties, and this Court having
considered the record of the proceedings herein and hav-
ing stated its conclusions in its opinion announced on

, U.S. , and having considered the
positions of the respective parties as to the terms of the
decree,

IT IS ORDERED, ADJUDGED AND DECREED AS
FOLLOWS:

1. All applications for intervention by a State, Dis-
trict, or Territory in this case that were filed prior to the
date of this Decree are granted. The motion of Texas for
leave to file an Amended Complaint in Intervention is
likewise granted.

2. As used in this Decree, the term “Delaware Brok-
erage Corporation” means a corporation incorporated
under the laws of Delaware engaged in the securities
brokerage business, and the term “Escheatable Property
of Unknowns” means moneys and other intangible prop-
erty held by a person as a result of distributions (includ-
ing without limitation dividends, interest, redemption
payments and principal payment) made with respect to
such person by reason of such person’s status as a holder
of record of securities (including in the term “record”
not only a record maintained by or on behalf of an issuer
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of securities but also a record maintained by a depository
or other intermediate holder, including records of one
depository or other intermediate holder which is shown
on the records of another) to which such person asserts .
no claim of beneficial ownership for his, her, or its own
account but as to which such person has no identification
of, or last-known address of, the beneficial owner of such
property.

3. Judgment is hereby granted in favor of Plaintiff
Delaware and Defendant New York and against all of
the Intervening Plaintiffs, and the complaints of all of
the Intervening Plaintiffs are hereby dismissed with
prejudice.

4. Judgment upon its Complaint is hereby granted to
Delaware and against New York, for the reasons stated
in the opinion of this Court, with respect to the Escheat-
able Property of Unknowns held, to be held in the future,
or previously held (but taken in escheat or custodial tak-
ing by New York under purported right of any statute
or common law principle of New York), by Delaware
Brokerage Corporations. Such judgment in favor of Del-
aware with respect to such Escheatable Property of Un-
knowns shall be subject to the right of any other state
than Delaware to recover such property from Delaware
upon proof that the last-known address of a creditor in
respect of a particular portion of such property was
within that other state’s borders. It shall not, however,
constitute such proof to demonstrate (as a matter of
probability or otherwise) that such creditor was one of
a category of persons or business entities conducting a
particular business or standing in a particular relation-
ship to the Delaware Brokerage Corporations; but only
proof of the specific identity of a creditor and of his, her
or its last-known address, as shown in the books and
records of the Delaware Brokerage Corporation, shall
suffice.

5. New York shall, within 270 days next following the
entry of this Decree, prepare a detailed accounting of the
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Escheatable Property of Unknowns held by Delaware
Brokerage Corporations and previously taken in escheat
or custodial taking at any time by New York under pur-
. ported right of any statute or common law principle of
New York, shall serve the same upon Delaware, and shall
therewith pay to Delaware such amounts of money, and
deliver to Delaware such other property, as shall be shown
upon such accounting, or would have been shown had such
accounting been properly prepared; except that in the case
of any such money or property which is shown by such
acounting not to have been at the time of such accounting
abandoned for a period of five years, such money or prop-
erty shall be paid or delivered only upon the expiration
of such five-year period, but then shall be paid forthwith.
Such accounting shall be in reasonable detail and shall be
made on a year-by-year basis on whatever fiscal year New
York customarily employs for the operations of its state
government. Delaware and New York may by agreement
extend the time for preparing and serving such account-
ing in whole or in part.

6. From and after the date of this Decree, New York
and its officers and agents are enjoined from demanding,
collecting or seeking to collect (through the institution of
any judicial or administrative proceeding or through
formal or informal demand, or in any other manner)
from any Delaware Brokerage Corporation any Escheat-
able Property of Unknowns.

7. Should there be any factual dispute concerning
whether property is entitled to be recovered by Delaware
from New York under this Decree, or any dispute with
respect to paragraph 4 of this Decree or the accounting
ordered by paragraph 5 of this Decree, that is not ad-
justed and settled between the parties to such dispute,
either such party may apply at the foot of this Decree for
relief from this Court, and this Court may make such
order in the premises, including an order of reference,
as it shall then deem appropriate.

8. Any relief prayed for by any party to this action
inconsistent with the foregoing is denied.



















