
  

A. oncuna. mas a 

Supreme woul t, U 

No. 111 Original ein BD 
  

  

  IN THE 
tS -u@SEPH aS 

Supreme Court of the United Stat 
OcToBER TERM, 1987 

  

  

    

  

STATE OF DELAWARE, 

Plaintiff, 

vs. 

STATE OF NEW YORK, 

Defendant. 

  

  

BRIEF IN OPPOSITION TO MOTION 
FOR LEAVE TO FILE COMPLAINT 
  

  

ROBERT ABRAMS 
Attorney General of the 

Fe eee State of New York 
core ds Attorney for Defendant 

Solicitor General 
120 Broadway 

LAWRENCE S. KAHN New York, New York 10271 
Deputy Solicitor General (212) 341-2028 

CHRISTOPHER KEITH HALL 
Assistant Attorney General 

Counsel of Record 

Laura M. NaTH 
Assistant Attorney General 

Of Counsel 

May 9, 1988 

  

 





Questions Presented 

1. Is this case ripe in light of Delaware's failure to exercise 
its right to make a claim under New York’s abandoned proper- 
ty law, as other states do, for any dividends which it can iden- 
tify as having been abandoned by creditor brokers with Delaware 
addresses, as shown on the books and records of the brokers 

holding the unclaimed dividends, or by creditor brokers whose 
addresses cannot be determined from those records? 

2. Should Delaware exhaust available administrative pro- 
cedures for reviewing any possible adverse determinations on 
its claims to abandoned property? 

3. Should this Court decline to exercise jurisdiction in a case 
which involves only complicated factual questions requiring 
time-consuming and costly reconstruction of millions of tran- 
sactions and which raises no serious concerns of federalism? 

4. Is New York entitled to custody of dividend and interest 
overpayments abandoned by creditor brokers which have New 
York addresses as shown by the books and records of debtor 
brokers?
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STATEMENT OF THE CASE 

Delaware’s proposed complaint demonstrates that it has a pro- 
found misunderstanding of the facts of this case as they relate to 
this Court’s decisions in Texas v. New Jersey, 379 U.S. 674 (1965), 
and Pennsylvania v. New York, 407 U.S. 206 (1972). It contends 
that the abandoned property at issue consists of dividend and in- 
terest overpayments owed by brokers incorporated in Delaware 
(debtor brokers) to customers (whose addresses supposedly are 
unknown) of other brokers and banks. As shown below, however, 

the overpayments are owed directly to other brokers and banks 
(creditor brokers), primarily located in New York, who have chosen 
not to assert claims to the abandoned property. In any event, this 
case is not ripe, Delaware failed to exhaust available administrative 
remedies, and exercise of original jurisdiction is not appropriate.



1. The rule in Texas v. New Jersey and Pennsylvania v. New York 

In Texas v. New Jersey, this Court established clear rules for 
determining which states with conflicting claims to intangible per- 
sonal property are entitled to escheat. In that case, the Court 
adopted the rule that “since a debt is the property of a creditor, 
not of the debtor, fairness among the States requires that the right 
and power to escheat the debt should be accorded to the State of 
the creditor’s last known address as shown by the debtor’s books 
and records.” 379 U.S. at 680-81 (footnotes omitted). In adopting 
this rule, the Court expressly rejected the use of a creditor’s domicile 
to determine which state could escheat: 

We agree with the Master that since our inquiry is not con- 
cerned with the technical domicile of the creditor, and since 
ease of administration is important where many small sums 
of money are involved, the address on the records of the deb- 
tor, which in most cases will be the only one available, should 

be the only relevant last-known address. 

Id. at 681 n.11 (emphasis supplied). 

The rule adopted was “a variation of the old concept of ‘mobilia 
sequuntur personam, according to which intangible personal pro- 
perty is found at the domicile of its owner.” Id. at 680 n.10. Thus, 
although the rule adopted was “in line” with a group of cases dealing 
with intangible personal property relying on the domicile of the 
creditor, it differed by employing last-known address as a substitute 
for domicile in the area of escheat. See, e.g., Baldwin v. State of 

Missouri, 281 U.S. 586 (1930); Farmers’ Loan ¢> Trust Co. v. State 
of Minnesota, 280 U.S. 204 (1930); Blodgett v. Silberman, 277 U.S. 
1, 9-10 (1928)! 

  

‘ The Special Master explained that last known address was more appropriate 
in escheat cases than domicile: 

In such a proceeding, we are not concerned with litigation by private 
litigants in which the strict legal domicile of the litigants may be an 
important factor. We are concerned only with which of the two states 
shall take possession of property, its only claim thereto being that the 
lawful owner thereof died without heirs or successors. In such a pro- 
ceeding, the address given to the debtor corporation should be suffi- 
cient to establish situs for escheat purposes. 

Report of the Special Master at 24.



This Court gave four reasons for the last known address rule. 
First, “[a]doption of such a rule involves a factual issue simple and 
easy to resolve, and leaves no legal issue to be decided.” 379 U.S. 
at 681. Second, 

[i]t takes account of the fact that if the creditor instead of 
perhaps leaving behind an uncashed check had negotiated the 
check and left behind the cash, this State would have been 

the sole possible escheat claimant; in other words, the rule 
recognizes that the debt was an asset of the creditor. 

Id. Third, it “will tend to distribute escheats among the States in 
proportion of the commercial activities of their residents.’ Id. Fourth, 
“by using a standard of last known address, rather than technical 
legal concepts of residence and domicile, administration and ap- 
plication of escheat laws should be simplified.” Id. 

The rule applies to all creditors regardless whether the creditor 
was an individual, partnership, or corporation.” By applying to all 
creditors regardless of legal status, the rule promotes certainty and 
ease of administration since states need go no further than the 
records of the debtor corporation to determine which state has the 
power to escheat the unclaimed property. 

If the creditor’s address “does not appear on the debtor’s books 
or is in a State that does not provide for escheat of intangibles, 
then the State of the debtor’s incorporation may take custody of 
the funds ‘until some other State comes forward with proof that 
it has a superior right to escheat’ ” Pennsylvania v. New York, 407 
US. at 210-11 (quoting Texas, 379 U.S. at 582). The state in which 
the debtor is incorporated has the burden of establishing as to all 
escheatable items the absence from the debtor’s records of an ad- 
dress for the creditor. 407 U.S. at 213. 

2. The overpayments abandoned by creditor brokers with New 
York addresses 

The abandoned property which Delaware claims consists mainly 
of dividend and interest overpayments owed by one broker (“debtor 
  

? In Texas, the creditors included many partnerships, companies, and corpora- 
tions as well as individuals. See Copy of Report of the Sun Oil Company to the 
State of Texas.



broker”) to another broker or bank (“creditor broker”). They are 
not owed to the customers (beneficial owners) of creditor brokers, 
as Delaware suggests, see proposed complaint at 4, 6-7, because 
the customers have been fully satisfied by creditor brokers and, 
therefore, have no right to claim these overpayments. The majori- 
ty of these creditor brokers have trading addresses in New York, 
only a few have trading addresses in Delaware. 

a. How overpayments arise 

The overpayments were made by corporate paying agents of 
securities issuers to debtor brokers, which held the underlying 
securities in their own name for their customers (the beneficial 
owners). The debtor brokers then sold the securities to creditor 
brokers before the record date.* The creditor brokers purchased the 
securities for their own customers but did not register the certificates 
before the record date. The creditor brokers have failed to claim 
the overpayments when the brokers attempted to reconcile their 
accounts. The debtor brokers left holding the overpayments owed 
to the creditor brokers have turned over this abandoned property 
to New York. 

Generally, a broker holds securities for its customers in its own 
name. As of the record date for each security, the broker generates 
a position sheet or worksheet. This report reflects all of the broker’s 
customer accounts entitled to the dividend payment for that security 
and the actual amount due each account based on the issuer’s 
  

3 Many of the creditors which have chosen not to pursue their claims to the 
abandoned property at issue are banks, a large number of which are located 
in New York. Unless otherwise indicated, the discussion which follows con- 

cerning how brokers treat overpayments applies equally to banks. 

Not all the entities listed at page 3 of the proposed complaint are debtor 
brokers incorporated in Delaware. The First Boston Corporation is a debtor 
broker which has been a Massachusetts corporation since 1932. It is owned 
by a holding company, First Boston Inc., which is incorporated in Delaware. 

* On the record date for a particular dividend period, the issuer of a security 
determines the identity of each of its shareholders so that it knows who is en- 
titled to dividends or other distributions for that period. The actual distribu- 
tion takes place later, on the payable date, often after the underlying security 
has been sold.



dividend rate. At the payable date, the broker credits each customer's 
account for the dividend payment payable to each, and sets up 
a receivable position for the total amount, pending payment from 
the issuer’s paying agent.’ The customer, usually being fully satisfied 
on the payable date, is unaware of the transactions between his 
broker and other brokers and usually never learns of any discrepan- 
cies in their accounts with each other. 

The corporate paying agent, which usually is a banking institu- 
tion acting on behalf of the issuer, will also generate a position sheet 
as of the record date of all shareholders who according to its records 
are entitled to dividends and will issue dividend checks dated as 
of the payable date to the broker holding the securities in its own 
name. The paying agent does not know if the broker is trading 
for its own account or on behalf of its customers. 

When the amount expected to be received by a broker on the 
payable date equals the amount actually received from the paying 
agent, no problems arise. This, however, is not always the case. Often 
brokers are either overpaid or underpaid by the paying agents 
because of differences between the position sheets of the brokers 
and the paying agents. 

A dividend overpayment can occur as follows. Customer X (a 
beneficial owner) has a portfolio of 100 shares of IBM with Broker 
A. Customer X sells the 100 shares before the record date. As of 
the record date, Broker A generates a position sheet for all its 
customers with shares of IBM which does not include Customer 
X because it knows that this customer sold the 100 shares before 
the record date and, therefore, is not entitled to any dividends.* 
  

‘ For a more detailed explanation of the mechanics of accounting for dividend 
distribution by brokers, see Committee on Stockbrokerage Auditing, American 
Institute of Certified Public Accountants, Audits of Brokers and Dealers in 
Securities 27-29 (1973). New York has lodged a copy of this publication with the 
Clerk. 

6 It usually takes several business days to transfer the stock after a sale. As a result, 
the securities industry has established an ex-dividend date, usually four days before 
the record date. On that date, the stock goes ex-dividend, which means it is sold 
without a dividend at a discount equal to the dividend. New York Institute of 
Finance, Introduction to Brokerage Operations Department Procedures 129-30 
(1979). New York has lodged a copy of this publication with the Clerk. The only 

(Footnote continued)



Customer Y, who has a portfolio with Broker B, purchased the 
shares (as a beneficial owner) sold by Customer X. Broker B, 
however, did not register the shares in its name in time for the paying 
agent to adjust its records to reflect the change in ownership as 
of the record date. As a result, the paying agent issued a dividend 
check to Broker A for the 100 shares sold by Customer X and Broker 
A has an overpayment. This overpayment is maintained by Broker 
A in an accounts payable or unclaimed dividend account. 

If Broker A kept a record of each purchase and sale between 
the record dates, the broker could not only anticipate the overpay- 
ment, but also identify which customer caused the overpayment 
(or any underpayment). Once Broker A identifies this customer, 
the broker should be able to identify who purchased the shares from 
that customer. 

An underpayment is the reverse of the above. Broker B knows 
that its Customer Y purchased the 100 shares of IBM before the 
record date and credited Customer Y’s account for the dividend 
on the payable date. Since the purchase was not reflected on a timely 
basis on the books of the corporate paying agent, Broker A was 
overpaid and Broker B was underpaid. Customer Y, however, is 
entirely unaffected by the underpayment because Broker B has 
credited its customer’s account. 

Normally, brokers attempt to reconcile their accounts. Broker 
B determines who the last registered owner of the 100 shares of 
IBM was and sends in a claim requesting payment. If the claim 
was in order, Broker A would honor it and send a check to Broker 

B, thus, eliminating Broker A’s overpayment and offsetting Broker 
B’s underpayment. 

This, however, is not always the case. The volume of purchases 
and sales which take place each day is enormous. Brokers are not 
always able or willing to expend the time and effort needed to 
research receivable positions and process claims against other 
brokers. Therefore, in the above example, if the amount of the 

  

effect on the above description is that when the stock is sold ex-dividend, the 
relevant date to determine whether the customer is entitled to a dividend is 
a few days earlier than the record date. For the sake of simplicity, the discus- 
sion uses the record date.



overpayment to Broker A and underpayment to Broker B is small 
in comparison to the cost of determining which of Broker A’s 
customers sold the shares to which of Broker B’s customers, Broker 

B (the creditor broker) may decide not to pursue the claim to the 
overpayment held by Broker A (the debtor broker). It is these funds 
unclaimed by creditor brokers and held by debtor brokers until paid 
or delivered to the State of New York which Delaware seeks to ob- 
tain in this original action. 

b. Proportion of New York, Delaware, and unknown creditors 

Based upon examinations of representative samples of the books 
and records of debtor brokers, it appears that a significant number 
of creditor brokers have New York trading addresses and only a 
few have Delaware trading addresses.’ For example, one recent 
limited examination of a representative sample at a typical securities 
debtor broker failed to disclose any sales and possible unclaimed 
overpayments owed to creditor brokers with non-New York ad- 
dresses. Another examination at one of the few institutional deb- 
tor brokers which conduct business predominantly with brokers 
located outside New York indicates that the amount of overpayments 
owed to creditor brokers with New York addresses is likely to be 
substantial. See affidavit of Robert Griffin, Director of Audits, Office 

of Unclaimed Funds, Office of the Comptroller of the State of New 
York, dated May 5, 1988 (“Griffin Affidavit”) (attached as Exhibit 
A), at A-1. 

These findings are consistent with the structure of the brokerage 
industry. Few, if any, of the participants in the National Securities 
Clearing Corporation, a group which includes almost all of the 
creditor brokers, have Delaware trading addresses. In addition, 

eighty-four percent of the top 100 creditor brokers ranked by the 
Securities Industry Association hold 93.6 percent of the total capital 

  

’ The address shown on the debtor’s records is the broker’s trading address 
at which it transacts brokerage business with the debtor broker, not the state 
in which the creditor broker is incorporated. 

8 “A ” indicates pages in the printed version of the exhibits attached as 
an addendum to this brief.



held by all creditor brokers and have trading addresses located in 
New York; none have Delaware trading addresses.° 

d. Reconstruction of overpayment transactions 

In some cases, the position sheets and correspondence between 
debtor and creditor brokers concerning overpayments are readily 
available. In those cases, it is possible to determine with respect 
to most unclaimed overpayments which creditor broker has 
neglected to claim them. In many cases, however, the methods us- 
ed to keep those records at the debtor broker are inadequate. In 
those cases, although it would be possible to reconstruct most of 
the transactions, the cost and time to do so would be very high. 
The New York State Comptroller has estimated that it would take 
36 of its people working full-time for one year to determine the 
amounts unclaimed by all the creditor brokers for any one year. 
See Griffin Affidavit at A-5. Thus, although the names and ad- 
dresses of the creditor brokers appear on the debtor brokers’ records 
and it is feasible to determine the addresses of most of the creditors, 

generally, neither the debtor brokers nor the State of New York 
has considered it cost effective in the past to reconstruct these tran- 
sactions where a significant number of the creditor brokers have 
New York addresses. 

3. Custody of overpayments abandoned by creditor brokers 

New York’s current Abandoned Property Law is the product of 
a general codification in 1943 of then existing law. In adopting it, 
the Legislature declared that it was “the policy of the state, while 
protecting the interest of the owners thereof, to utilize escheated 
lands and unclaimed property for the benefit of all the people of 
the state.” N'Y. Aband. Prop. Law § 102 (McKinney Supp. 1988). 
Thus, the policy of the state is custodial protection, not confisca- 
tion. Connecticut Mutual Life Ins. Co. v. Moore, 297 N.Y. 1, 8, 

74 N.E.2d 24, 26 (1947), affd, 333 U.S. 541 (1948); see also Moufang 
v. State of New York, 295 NY. 121, 127-28, 65 N.E.2d 321, 323 
(1946). 

  

° See Securities Industry Association, Securities Industry Yearbook 1987-88, 
at 10-12 (1987); The E-Z Telephone Directory of Brokers and Banks (1986) 
(listing trading addresses).



The Comptroller carries out this custodial responsibility by such 
steps as maintaining public records of all names and last known 
addresses of persons appearing to be entitled to abandoned pro- 
perty paid to the State, N-Y. Aband. Prop. Law § 1401 (McKinney 
1944), publishing annual reports of property abandoned in the 
preceding year, N.Y. Aband. Prop. Law § 1402 (McKinney Supp. 
1988), assuming liability for payment of claims to abandoned pro- 
perty (see discussion in following section of claims procedure), N.Y. 
Aband. Prop. § 1404 (McKinney Supp. 1988), and agreeing to hold 
harmless persons delivering abandoned property to the Comptroller. 
Id. In addition, the Comptroller attempts to locate the true owners 
of abandoned property through an extensive Outreach Program, 
including television and radio public service announcements, site 
visits, direct mailings, posters, and a toll-free number. Office of 

Unclaimed Funds, New York Comptroller, Handbook for Reporters 
of Unclaimed Funds 30 (2d ed. 1988) (“Handbook for Reporters 
of Unclaimed Funds”) In fiscal year 1986 alone, the Comptroller 
paid over 40,000 claims. Id. 

Since 1952, the Abandoned Property Law has included provi- 

sions specifically applying to unclaimed property held by securities 
brokers or dealers! N.Y. Aband. Prop. Law §§ 510-14 (McKinney 
Supp. 1988) (article V-A). Any dividends, profits, or other 
  

The excerpts from the Handbook for Reporters of Unclaimed Funds attach- 
ed to the plaintiffs brief are from the first edition and are out of date. New 
York has lodged a copy of the current version of the Handbook with the Clerk. 

4 Section 510 defines brokers and dealers as follows: 

4, “Broker” shall include any individual or corporation engaging in 
this state in the purchase, sale or exchange of securities for or on behalf 
of any customer but shall not include a banking organization as defin- 
ed in section one hundred three of this chapter. 

5. “Dealer” shall include any individual or corporation engaging in 
this state as a regular business in the purchase, sale or exchange of 
securities for his or its own account, through a broker or otherwise, but 

shall not include a banking organization as defined in section one hun- 
dred three of this chapter. 

N.Y. Aband. Prop. Law §§ 510(4), (5) (McKinney Supp. 1988).
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distributions, paid in stock or cash, and any interest or other payment 
or principal held by brokers or dealers which remain unclaimed for 
three years are deemed abandoned property. N-Y. Aband. Prop. Law 
§§ 510(7), 511 (McKinney Supp. 1988). Each year on March 10, 
brokers and dealers must deliver to the Comptroller all property which 
on December 31 of the previous year was deemed abandoned pro- 
perty under section 511 (except for property which has ceased to 
be abandoned). N-Y. Aband. Prop. Law § 512(1) (McKinney Supp. 
1988). Payments and deliveries of abandoned property under sec- 
tion 512 must be accompanied by a report including certain re- 
quired information such as the name and last known address of 
the customer entitled to the abandoned property. N.Y. Aband. Prop. 
Law §§ 513(2)(a), (3)(c) (McKinney Supp. 1988); Handbook for 
Reporters, at 10. Brokers and dealers are obligated to retain books 
and records relating to such abandoned property for eight years. 
N.Y. Aband. Prop. Law § 513-a (McKinney Supp. 1988)” 

4, The New York claims procedure for abandoned property 
used by other states 

Under the New York Abandoned Property Law, a state may make 
a claim for abandoned property in the custody of the Comptroller 
by making a claim directly under section 1406(1) with the Com- 
ptroller and seeking administrative and judicial review of any 
adverse determination. A state may also enter into a reciprocity 
agreement pursuant to section 1417, under which the states agree 
to deliver on an annual basis the unclaimed property owing to the 
residents of the other. 

Section 1406(1) provides that a “[c]laim may be filed with the 
state comptroller for any abandoned property amounting to over 

  

” The Legislature adopted this recordkeeping requirement after finding in 1973 

that very special and difficult problems came upon the securities in- 
dustry during a prolonged period of unanticipated and extremely heavy 
volume of securities transactions as a result of which various basic records 
maintained by numerous securities brokers and dealers became inac- 
curate and unreliable, which condition in turn, caused industry wide 
record keeping problems. 

Act of Jan. 1, 1973, ch. 617, § 1, 1973 N.Y. Laws 1124.
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three dollars heretofore paid to the state or hereafter paid or 
delivered to the state comptroller pursuant to this chapter[.]” N-Y. 
Aband. Prop. Law § 1406(1)(a) (McKinney Supp. 1988). 

This section provides the claimant with full due process protec- 
tions. The Comptroller possesses “full and complete authority to 
determine all such claims” and must “forthwith send written notice 
of such determination to the claimant.” N.Y. Aband. Prop. Law 
§ 1406(1)(b) (McKinney Supp. 1988). The claimant “may apply for 
a hearing and redetermination of his claim” within four months. 
Id. In addition, the Comptroller has provided by regulation for 
such hearings at which the claimant has the right to be represented 
by counsel, summon and cross-examine witnesses, and submit legal 
memoranda. N.Y. Aband. Prop. Law §§ 1406(1)(b), (c) (McKin- 
ney 1944 & Supp. 1988); N-Y. Comp. Codes R. & Regs. tit. 2, § 
119 (1986). Upon completion of the hearing, the hearing officer 
must render a decision on the merits, which is subject to judicial 
review in a special proceeding if the claimant makes an applica- 
tion to the Supreme Court, Albany County, within four months 
after the decision is mailed. N.Y. Aband. Prop. Law § 1406(1)(b) 
(McKinney Supp. 1988); N-Y. Comp. Codes R. & Regs. tit. 2, § 
119.9 (1986). See also N-Y. Civ. Prac. L. & R. § 7801 et seq. (McKin- 
ney 1981 & Supp. 1988). 

Sister states have presented claims for abandoned property direct- 
ly to the Comptroller under section 1406(1). In recent years, for 
example, Alaska, Maine, Massachusetts, North Carolina, Texas, 

Utah, and Virginia have all made such claims. Affidavit of Herbert 
M. Friedman, dated April 29, 1988 (attached as Exhibit B), at A-18. 
In the only case in which New York denied a claim, the claimant 
state elected not to seek further administrative or judicial review. Id. 

Last year, New York began entering into prospective reciprocity 
agreements with other states under section 1417 of the Abandoned 
Property Law” N.Y. Aband. Prop. Law § 1417 (McKinney Supp. 
1988). Griffin Affidavit, at A-6. New York has entered into such 
agreements with Idaho, Massachusetts, Minnesota, North Carolina, 

North Dakota, Virginia, and Wisconsin and at least ten other states 

  

* The bill which ultimately became section 1417 was introduced at the re- 
quest of the Comptroller. Report to the Governor on Legislation by Louis R. 
Tomson, Counsel to the Comptroller, dated May 30, 1985.
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(not including Delaware) are considering signing such agreements. 
Id. at A-6. Under these agreements, each state agrees that aban- 
doned property in its custody is subject to claims by the true owner 
at any time, that it will review its annual abandoned property 
reports to locate property unclaimed by persons or entities whose 
last known addresses are in the other state, and that it will deliver 

on an annual basis unclaimed property owed to residents of the 
other state. A typical reciprocity agreement is attached as Exhibit 
V to the Griffin Affidavit, at A-14. Each of the states which are 

parties to these reciprocity agreements deliver unclaimed property 
owed to individuals and corporations whose last known address 
is located in the other state. Griffin Affidavit, at A-6. 

New York is an active member of the Reciprocal Auditing Task 
Force (“Task Force”) of the National Association of Unclaimed Pro- 
perty Administrators (““NAUPA’) along with 26 other states (not in- 
cluding Delaware) which cooperate in obtaining unclaimed pro- 
perty abandoned by each other’s residents. Id. at A-7. The Direc- 
tor of Audits is the project coordinator of a major effort by the 
Task Force to gather information on the abandoned property laws 
of the participating states. Id. at A-7. As part of this effort, he sent 
a questionaire to all 49 other states on March 30, 1988. He has 
not yet heard from Delaware. Id. at A-7. In addition, the Director 
of Audits has repeatedly invited all states at NAUPA conferences 
to enter into reciprocity agreements with New York. Delaware has 
not responded to these invitations. Id. at A-7. 

Delaware failed to make a claim upon New York for the funds 
sought here, to enter into a reciprocity agreement, or to attempt 
to reach a negotiated solution before instituting this original action. 

SUMMARY OF ARGUMENT 

This case does not belong in this Court. Under Texas v. New 
Jersey, 379 U.S. 674 (1965), and Pennsylvania v. New York, 407 
U.S. 206 (1972), which Delaware recognizes as the governing law, 
the state of the creditor’s last known address, as shown on the records 

of debtor corporation holding the abandoned property, is entitled 
to escheat the property and, if the address of the creditor cannot 
be determined by examining the debtor’s records, the state in which 
the debtor is incorporated is entitled to escheat the property. The
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only issue here is factual. The case does not raise a question which 
implicates serious concerns of federalism. Adequate alternative 
forums are available to resolve these factual questions and accep- 
ting jurisdiction will overburden this Court’s already overcrowded 
docket. 

New York has taken custody of unclaimed dividend and interest 
overpayments owed by debtor brokers to creditor brokers. Most of 
these abandoned funds are not owed to the creditor brokers’ 
customers, who should have been fully satisfied in the ordinary 
course of business. The Comptroller has determined that a large 
number of the creditor brokers which have abandoned these over- 
payments have New York addresses and only a few have Delaware 
addresses. 

Thus, the only issue which this Court would have to resolve if 
it were to take the case is the factual question whether any of the 
creditor brokers have Delaware addresses or unknown addresses. 
It is possible, but not practicable, to reconstruct most overpayment 
transactions, but by employing a sampling technique analogous to 
the use of a formula approved in Pennsylvania, where the cost of 
reconstructing every transaction was not cost effective, it can be 
determined which state is entitled to custody of abandoned property. 

Alternative forums are available for resolving these factual ques- 
tions. This Court’s decisions demonstrate that Delaware or its State 
Escheator could pursue the claims for property abandoned by 
creditor brokers with Delaware addresses or with unknown addresses 
in state administrative proceedings, with subsequent state court 
review, or in federal district court. 

Moreover, Delaware's failure for 17 years to employ New York’s 
claim procedure, in contrast to other states, or to attempt to 

negotiate with New York before bringing this original action, 
demonstrates that the case is not ripe for decision by this Court. 
Even if Delaware or its Escheator were to present these claims to 
the Comptroller and exhaust the administrative review procedures, 
the only issue remaining would be factual — whether New York cor- 
rectly determined that the address of the creditor broker was located 
in New York, in Delaware or was unknown. This is not an ap- 
propriate issue for this Court.
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ARGUMENT 

I. THIS CASE IS NOT RIPE UNTIL DELAWARE 
HAS EMPLOYED THE NEW YORK CLAIMS PRO- 
CEDURE USED BY OTHER STATES 

This case will not be ripe until Delaware files claims for over- 
payments abandoned by creditor brokers with the Comptroller 
under section 1406(1) of the Abandoned Property Law and the 
Comptroller denies those claims. Delaware has yet to file such a 
claim, much less receive a denial. Until then, there is no final ad- 

ministrative action which will be judicially reviewable and the entire 
case is predicated on highly speculative events which may never 
occur. In addition, until Delaware develops the factual issues fur- 
ther by formulating and presenting a claim and the Comptroller 
denies a claim, the case is not fit for judicial determination. 
Moreover, Delaware, which has never presented such a claim in 

the 17 years its Escheat Law has been in effect, will not suffer any 
hardship by presenting its claims to abandoned property first to 
the Comptroller. 

The doctrine of ripeness, which is predicated both on article III 
requirements of a case or controversy and prudential concerns of 
judicial economy, see, e.g., Blanchette v. Connecticut General In- 
surance Corps., 419 U.S. 102, 138 (1974) (Regional Rail Reorganiza- 
tion Cases), has special force in original actions. Alabama v. 
Arizona, 291 U.S. 286, 292 (1934) (leave to file an original com- 
plaint “will not be granted unless the threatened injury is clearly 
shown to be of serious magnitude and imminent”). Indeed, the 
burden on the state “fully and clearly to establish all essential 
elements of its case is greater than that generally required to be 
borne by one seeking an injunction in a suit between private par- 
ties.” Id. As shown below, Delaware fails to meet this high standard. 

“[R]ipeness is peculiarly a question of timing.” Blanchette, 419 
US. at 140. The “basic rationale” of the doctrine “is to prevent the 
courts, through avoidance of premature adjudication, from entangl- 
ing themselves in abstract disagreements.” Abbott Laboratories v. 
Gardner, 387 U.S. 136, 148 (1967). Therefore, a claim is not ripe 
if it involves “ ‘contingent future events that may not occur as an- 
ticipated, or indeed may not occur at all? ” Thomas v. Union Car- 
bide Agricultural Products Co., 473 U.S. 568, 580-81 (1985) (quoting
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13A C. Wright, A. Miller & E. Cooper, Federal Practice and Pro- 

cedure § 3532 (1984)). Until an agency has made a final deter- 
mination, administrative action is not judicially reviewable. Pen- 
nell v. City of San Jose, 108 S. Ct. 849, 856-57 (1988) (taking, due 
process, and equal protection challenges to rent control ordinances 
premature in absence of showing that city officials had applied them 
to plaintiffs); Williamson County Regional Planning Commission 
v. Hamilton Bank of Johnson City, 473 U.S. 172, 192 (1985) 
(developer’s taking challenge to zoning regulation not ripe absent 
final decision by zoning commission and in light of failure to seek 
compensation through state claims procedures; due process challenge 
to regulation not ripe until final decision on application to the pro- 
perty);“ Hodel v. Virginia Surface Mining ¢> Reclamation Ass’n, 
452 U.S. 264, 297 (1981) (taking challenge to reclamation statute 
premature because property owners had not identified any pro- 
perty taken by enactment of that statute nor sought administrative 
relief); Hodel v. Indiana, 452 U.S. 314, 335 n.20 (1981) (due pro- 
cess challenge to reclamation statute’s civil penalty provisions 
premature where plaintiffs failed to show they were ever assessed 
penalties or suffered any injury); Agins v. Tiburon, 447 U.S. 255, 
260 (1980); Penn Central Transportation Co. v. New York City, 
438 U.S. 104, 136-37 (1978). 

Both “ ‘the fitness of the issues for judicial decision’ and ‘the hard- 
ship to the parties of withholding court consideration’ must inform 
any analysis of ripeness.” Thomas, 473 U.S. at 581 (quoting Abbott 

  

* In Williamson, this Court explained the distinction between ripeness and 
exhaustion: 

The question whether administrative remedies must be exhausted is con- 
ceptually distinct, however, from the question whether an administrative 
action must be final before it is judicially reviewable. While the policies 
underlying the two concepts often overlap, the finality requirement is 
concerned with whether the initial decision maker has arrived at a 
definitive position on the issue that inflicts an actual, concrete injury; 
the exhaustion requirement generally refers to administrative and judicial 
procedures by which an injured party may seek review of an adverse 
decision and obtain a remedy if the decision is found to be unlawful 
or otherwise inappropriate. 

473 U.S. at 192-93 (citations omitted).



16 

Laboratories, 387 U.S. at 149) Until the facts are determined, 
challenge to administrative action is not fit for judicial review when 
the questions are primarily factual rather than legal. See Thomas, 
473 US. at 581; Pacific Gas and Electric Company v. State Energy 
Resources Conservation ¢x Development Commission, 461 U.S. 190 
(1983) (finding ripe the predominantly legal question of preemp- 
tion of state waste disposal regulations, but not ripe the constitu- 
tionality of interim storage regulations which required further fac- 
tual development). When “postponement of [a] decision would likely 
work substantial hardship” on the plaintiff, this will militate in favor 
of finding that the case is ripe. Pacific Gas and Electric Company, 
461 U.S. at 201-02 (expenditure of millions of dollars over a number 
of years in building power plants which might never be certified). 

These principles demonstrate that Delaware's claim is not ripe. 
First, until the Comptroller denies a claim by Delaware, there is 
no final agency action. Second, until there is some factual develop- 
ment, the case is not fit for judicial resolution. This has particular 
force here because Delaware has sought to invoke this Court’s 
original jurisdiction based upon a fundamental misunderstanding 
about the facts. It has alleged that the abandoned property in the 
custody of the Comptroller pursuant to article V-A consists of over- 
payments “as to which the brokers have no identification or last 
known address of anyone claiming to be the beneficial owner of 
such property.” Proposed complaint, § 3. The identity of the 
beneficial owners is irrelevant since the overpayments are owed to 
  

* This Court has treated cases as not ripe and deferred consideration of jurisdic- 
tional issues in another original action when state courts could resolve state 
law issues which might make exercise of its original jurisdiction unnecessary. 
See Arkansas v. Texas, 346 U.S. 368 (1953) (deferring consideration in original 
action pending outcome of state litigation). See also Herb v. Pitcairn, 324 US. 
117, 128 (1945) (deferring consideration to permit parties to determine in state 
court whether decision rested on adequate and independent state ground). 

The same factors support deferring consideration of jurisdictional issues here 
as in Arkansas v. Texas even though no state court litigation is pending. The 
critical factor in that case was not that another proceeding was pending but 
that if the proceeding in the other forum were to resolve “the whole controversy, 
leaving no federal questions, there will be no occasion for us to proceed fur- 
ther.” Arkansas v. Texas, 346 U.S. at 371. Similarly, a favorable determination 
on any of Delaware's claims would make exercise of original jurisdiction 
unnecessary.
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the creditor brokers, not their customers. Moreover, examinations of 

representative samples of debtor broker records have indicated that 
many of the addresses of creditor brokers which have abandoned 
overpayments can be determined and that few of these creditor 
brokers have Delaware addresses. Indeed, the only questions 
presented are entirely factual. Finally, Delaware could not even 
suggest that deferring court consideration until it presented a claim 
and the Comptroller made a final determination would cause it 
undue hardship since it has never made a claim and does not allege 
that it ever instituted escheat proceedings for any of this property. 

Unless this Court denies Delaware's motion for leave to file, every 
time a state contends that another state took custody of abandon- 
ed property based on a factual error the claimant state will be en- 
titled to bring an original action in this Court—no matter what 
size the claim may be—without first making a claim and permit- 
ting the state with custody an opportunity to determine the facts 
and correct any possible error. Indeed, the claimant state could 
invoke this Court’s original jurisdiction even if the state with custody 
routinely paid all valid claims by other states which satisfied the 
rule in Texas and Pennsylvania. 

Il. DELAWARE HAS FAILED TO EXHAUST NEW 

YORK’S PROCEDURE FOR REVIEWING CLAIM 

DETERMINATIONS 

New York has an administrative procedure for reviewing and 
redetermining claim determinations made by the Comptroller 
which could grant Delaware full relief on its claims. N.Y. Aband. 
Prop. Law §§ 1406(1)(b), (c) (McKinney 1944 & Supp. 1988); N-Y. 
Comp. Codes R. & Regs. tit. 2, § 119 (1986). As shown below, re- 
quiring Delaware to employ these review and redetermination fair 
hearing procedures will further many of the most important pur- 
poses of the exhaustion doctrine by developing the necessary fac- 
tual background for judicial decision and by avoiding any need 
for the Court to act if Delaware's claims are granted, thus, conser- 
ving this Court’s resources for its primary role as an appellate court. 
Moreover, none of the factors which courts consider in refusing to 
require exhaustion apply here.
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A party normally is not entitled to judicial relief for an injury 
until available administrative remedies have been exhausted. Myers 
v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). In that 
case, this Court explained: 

[T]he long settled rule of judicial administration [is] that no 
one is entitled to judicial relief for a supposed or threatened 
injury until the prescribed administrative remedy has been 
exhausted. 

Id. (footnote omitted). This rule applies in federal courts to state 
and federal remedies and has special force when state administrative 
remedies are involved. Illinois Commerce Commission v. Thomp- 
son, 318 U.S. 675, 686 (1943); Natural Gas Pipeline Co. v. Slat- 

tery, 302 U.S. 300, 310-1 (1937); Gilchrist v. Interborough Rapid 
Transit Co., 279 U.S. 159, 208-09 (1929). See also C. Wright, The 
Law of Federal Courts 293 (1983) (the rationale for requiring ex- 
haustion of state administrative remedies is that “until the ad- 
ministrative process is complete, it cannot be certain that the par- 
ty will need judicial relief”). As this Court explained in Public Ser- 
vice Commission v. Wycoff Co., 344 US. 237 (1952): 

Even when there is no incipient federal-state conflict, the 
declaratory judgment procedure will not be used to preempt 
and prejudge issues that are committed for initial decision to 
an administrative body or special tribunal any more than it 
will be used as a substitute for statutory methods of review. 

* * * 

State administrative bodies have the initial right to reduce the 
general policies of state regulatory statutes into concrete orders 
and the primary right to take evidence and make findings 
of fact. 

344 US. at 246-47. 

Requiring Delaware to make a claim and, if the Comptroller 
were to deny all or part of the claim, to invoke New York’s review 
and redetermination procedure, would further many of the im- 
portant purposes of the doctrine requiring exhaustion of ad- 
ministrative proceedings as set forth in McKart v. United States,
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395 U.S. 185, 193-95 (1969): (1) to avoid premature interruption 
of the administrative process; (2) to enable the agency to develop 
the necessary factual background upon which the decisions should 
be based; (3) to permit the agency to exercise its discretion or app- 
ly its expertise; (4) to improve the efficiency of the administrative 
process; (5) to conserve scarce judicial resources, since the complain- 
ing party may be successful in vindicating rights in the ad- 
ministrative process and the courts may never have to intervene; 
(6) to give the agency a chance to discover and correct its own er- 
rors; and (7) to avoid the possibility that “frequent and deliberate 
flouting of administrative processes could weaken the effectiveness 
of an agency by encouraging people to ignore its procedures.” For 
example, the administrative process would provide an appropriate 
forum for Delaware to demonstrate that the address of an aban- 
doning creditor broker does not appear on the records of the deb- 
tor or that those records show that the creditor broker’s listed ad- 
dress is in Delaware. Exhaustion conserves this Court’s scarce 
resources for its “paramount role as the supreme federal appellate 
court,’ Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493, 505 

(1971), both by permitting such factual development and by mak- 
ing unnecessary any judicial review if Delaware establishes its claims. 

None of the countervailing factors counsel against exhaustion such as 

irreparable injury to a party from pursuing the adminstrative 
remedy, clear absence of agency jurisdiction, clear illegality 
of the agency’s position, a dispositive question of law peculiarly 
within judicial competence, the futility of exhaustion, and ex- 
pense and awkwardness of the administrative proceeding as 
compared with inexpensive and efficient judicial disposition 
of the controversy. 

4 K. Davis, Adminstrative Law Treatise § 26:1 at 414-15 (2d ed. 

1983). Here, there is no danger of an irreparable injury. The dispute 
is simply about a claim to money which Delaware has never asserted 
since its escheat statute went into effect in 1971. The Abandoned 
Property Law and implementing regulations expressly provide that 
the Comptroller has jurisdiction to review and determine claims 
to abandoned property in the custody of the Comptroller. This in- 
formal hearing procedure is less awkward and far less expensive 
than an original action.
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Ill. THIS COURT SHOULD DECLINE TO 
EXERCISE ORIGINAL JURISDICTION 
BECAUSE THE CASE INVOLVES SOLELY FAC- 
TUAL QUESTIONS 

This Court will exercise original jurisdiction only when strictly 
necessary. Thus, it will decline to exercise its exclusive original 
jurisdiction when adequate alternative forums exist in which the 
states can raise the same issues, and when the case involves largely 
questions of fact which do not implicate serious concerns of 
federalism. Here, Delaware, by failing to make a claim or even to 

attempt to reach a mutual accomodation with New York before 
instituting suit, has failed to show that invoking this Court’s jurisdic- 
tion is absolutely necessary. Even more importantly, this case does 
not implicate serious concerns of federalism. It raises only factual 
questions in the application of straightforward rules of law, which 
can be fully addressed in alternative forums. This Court should, 
therefore, decline to exercise original jurisdiction in this case and 
remit the parties to one of those forums. 

A. Absent any effort by Delaware to seek a mutual 
accomodation, this Court should decline to 

exercise jurisdiction 

Delaware failed to contact New York to see if this matter could 
be resolved without instituting this original action. Simultaneously 
with the filing of this brief, New York has written directly to 
Delaware suggesting that the two states negotiate in good faith to 
resolve this matter and, thus, avoid further litigation in this Court” 

Under the rules set forth in Texas v. New Jersey, 379 U.S. 674 (1965), 
and Pennsylvania v. New York, 407 U.S. 206 (1972), Delaware would 
be entitled to any property abandoned by creditor brokers with 
Delaware addresses or abandoned by creditors whose addresses can- 
not be determined if held by debtor brokers incorporated in 
Delaware. 

This Court has repeatedly emphasized that many disputes bet- 
ween states would be better handled by negotiations and interstate 
compacts. For example, the Court has declared: 
  

'® New York has lodged with the Clerk a copy of a letter, dated May 9, 1988, 
from the Attorney General of the State of New York to the Attorney General 
of Delaware.
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We cannot withhold the suggestion, inspired by the con- 
sideration of this case, that the grave problem of sewage 
disposal presented by the large and growing populations liv- 
ing on the shores of New York Bay is one more likely to be 
wisely solved by cooperative study and by conference and 
mutual concession on the part of representatives of the States 
so vitally interested in it than by proceedings in any court 
however constituted. 

New York v. New Jersey, 256 U.S. 296, 313 (1921). See also Texas 
v. New Mexico, 462 U.S. 554, 567 n.13 (1983); Vermont v. New 
York, 417 U.S. 270, 274 (1974) (per curiam); State ex rel. Dyer v. 
Sims, 341 U.S. 22, 27 (1951); Colorado v. Kansas, 320 U.S. 383, 392 
(1943); Minnesota v. Wisconsin, 252 US. 273, 283 (1919); 
Washington v. Oregon, 214 U.S. 205, 218 (1909). In Colorado v. 
Kansas, this Court cautioned states about invoking original jurisdic- 
tion as a means of settling interstate conflicts, declaring that, despite 
having jurisdiction over such disputes, “mutual accommodation and 
agreement should, if possible be the medium of settlement instead 
of invocation of our adjudicatory power.” Id. at 392. See also 
Nebraska v. Wyoming 325 U.S. 589, 616 (1945). 

In at least two cases, the availability of a negotiated solution 
appears to have been a consideration in declining to exercise original 
jurisdiction. In Louisiana v. Texas, 176 U.S. 1 (1900), the Court 
found the absence of a controversy between the two states. It 
declared that “it is difficult to conceive of a direct issue between 
two states in respect of a matter where no effort at accommoda- 
tion has been made.” Id. at 18. In Ohio v. Wyandotte Chemicals 
Corp., 401 U.S. 493 (1971), the Court also declined to exercise its 
jurisdiction over a case in which it found that 

granting Ohio's motion for leave to file would, in effect com- 
mit this Court’s resources to the task of trying to settle a small 
piece of a much larger problem that many competent ad- 
judicatory and conciliatory bodies are actively grappling with 
on a more practical basis. 

401 U.S. at 503 (emphasis supplied). 

In contrast, this Court is more likely to exercise its jurisdiction 
when genuine efforts at settlement have failed. Idaho ex rel. Evans
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v. Oregon, 444 U.S. 380, 386 (1980) (declining to dismiss original 
action by Idaho against Oregon and Washington where they “had 
consistently rebuffed Idaho's attempts to join the Columbia River 
Fish Compact or to otherwise negotiate some sort of accommoda- 
tion”); Nebraska v. Wyoming, 325 U.S. 589, 616 (1945) (proceeding 
to consider special master’s report in case pending for eleven years 
when efforts at settlement failed). In light of the above, this Court 
should defer consideration of jurisdiction until the parties have had 
an opportunity to reach a negotiated solution. 

B. This Court declines to exercise original jurisdiction 

when the case presents largely factual, rather 
than serious federal, questions 

Article III, section 2 of the Constitution defines this Court’s 

original jurisdiction: 

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme 
Court shall have original Jurisdiction. 

This means that in cases “in which a State shall be Party,” cases 
and controversies can be brought directly in this Court without 
first filing in a lower court (provided that the judicial power of 
the United States encompasses the dispute).” 

Congress has defined the Court’s exclusive original jurisdiction 
by statute: 

The Supreme Court shall have original and exclusive jurisdic- 
tion of all controversies between two or more States. 

28 U.S.C. § 1251(a) (1982). Despite the express statement that the 
Supreme Court has “exclusive jurisdiction of all controversies bet- 
ween two or more States,” this Court has consistently interpreted 
its original jurisdiction in all cases as discretionary. It has explained: 

  

7 As shown above in Point I, because this case is not yet ripe, this Court lacks 

jurisdiction.
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In recent years, we have consistently interpreted 28 U.S.C. 
§ 1251(a) as providing us with substantial discretion to make 
case-by-case judgments as to the practical necessity of an 
original forum in this Court for particular disputes within our 
original jurisdiction. We exercise that discretion with an eye 
to promoting the most effective functioning of this Court 
within the overall federal system. 

Texas v. New Mexico, 462 U.S. 554, 570 (1983) (citations omitted). 
Accord California v. West Virginia, 454 U.S. 1027 (1981) (declin- 
ing to exercise exclusive jurisdiction over suit by one state universi- 
ty against another for breach of contract covering athletic games); 
Maryland v. Louisiana, 451 U.S. 725, 739 (1981) (deciding that 
original action within exclusive jurisdiction was appropriate). The 
Court has stated that this original jurisdiction should be “invoked 
sparingly,” Utah v. United States, 394 U.S. 89, 95 (1969) (per 
curiam), and when “justified only by the strictest necessity.” Ohio 
v. Wyandotte Chemicals Corp., 401 U.S. at 505. 

This Court considers several factors in determining whether to 
exercise its exclusive original jurisdiction such as the seriousness of 
the federal questions presented, the complexity of the factual ques- 
tions, the availability of an adequate alternative forum, and the 

impact the case will have on its primary role as an appellate court. 
As demonstrated below, each of these factors mandate declining 
exercise of jurisdiction here. The Court has explained: 

We have imposed prudential and equitable limitations upon 
the exercise of our original jurisdiction. As we explained in 
Illinois v. City of Milwaukee, 406 U.S. 91, 93-94 (1972): 

“We construe 28 U.S.C. § 1251(a)(1), as we do Art. III, § 
2, cl. 2, to honor our original jurisdiction but to make it 
obligatory only in appropriate cases. And the question of what 
is appropriate concerns, of course, the seriousness and digni- 
ty of the claim; yet beyond that it necessarily involves the 
availability of another forum where there is jurisdiction over 
the named parties, where the issues tendered may be litigated, 
and where appropriate relief may be had. We incline to a 
sparing use of our original jurisdiction so that our increasing 
duties with the appellate docket will not suffer.”
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California v. Texas, 457 U.S. 164, 168 (1982) (per curiam) (deter- 
mining that exercise of exclusive jurisdiction was appropriate). In 
deciding whether the claim is of sufficient “seriousness and digni- 
ty; the Court will consider whether it “sufficiently implicate[s] the 
unique concerns of federalism” which form the basis of its original 
jurisdiction. Maryland v. Louisiana, 451 U.S. 725, 743 (1981). 

If the case is extraordinarily complex or would involve extensive 
factfinding, the Court may decline to take the case. Ohio v. Wyan- 
dotte Chemicals Corp., 401 U.S. at 504-05. In the Ohio case, Justice 
Harlan explained as this Court declined to exercise its jurisdiction 
over a matter which did not involve “difficult or important pro- 
blems of federal law,’ id. at 504, that it 

found even the simplest sort of interstate pollution case an 
extremely awkward vehicle to manage. And this case is an 
extraordinarily complex one both because of the novel scien- 
tific issues of fact inherent in it and the multiplicity of govern- 
mental agencies already involved. Its successful resolution 
would require primarily skills of factfinding, conciliation, 
detailed coordination with — and perhaps not infrequent 
deference to — other adjudicatory bodies, and close supervi- 
sion of the technical performance of local industries. We have 
no claim to such expertise or reason to believe that, were we 
to adjudicate this case, and others like it, we would not have 

to reduce drastically our attention to those controversies for 
which this Court is a proper and necessary forum. Such a 
serious intrusion on society’s interest in our most deliberate 
and considerate performance of our paramount role as the 
supreme federal appellate court could, in our view, be justified 
only by the strictest necessity, and element which is evidently 
totally lacking in this instance. 

Id. at 504-05. 

This case does not raise any questions which “sufficiently im- 
plicate the unique concerns of federalism” which form the basis 
of this Court’s original jurisdiction. Maryland v. Louisiana, 451 USS. 
at 743. It involves an application of existing law to a particular 
set of facts 
  

* That existing law can be gleaned from Western Union Co. v. Pennsylvania, 
368 U.S. 71, 79 (1961), Texas, and Pennsylvania. In each of those cases, this 

(Footnote continued)
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The only role for this Court would be to apply these rules to fac- 
tual issues of great complexity more appropriately resolved in 
another forum. Thus, as in California v. West Virginia, 454 US. 
1027 (1981), a case which involved no federal questions but only 
a controversy arising out of an alleged breach of contract govern- 
ing athletic contests between two state universities, exercise of 
original jurisdiction here is inappropriate. 

The only issues to be resolved are factual. As demonstrated above, 
the task of determining the identities and addresses of the creditor 
brokers will involve a huge and lengthy factfinding effort. 

C. Adequate alternative forums are available 

This Court has repeatedly declared that “[w]e seek to exercise 
our original jurisdiction sparingly and are particularly reluctant 
to take jurisdiction of a suit where the plaintiff has another ade- 
quate forum in which to settle his claim.” United States v. Nevada, 
412 U.S. 534, 538 (1973) (per curiam). Delaware can resolve the 
issues in this case either in administrative claims proceedings, with 
subsequent review by New York courts of any adverse determina- 
tions, or in a federal district court. 

Delaware can resolve the issues in this case by invoking the ad- 
ministrative and judicial review procedures New York provides in 
section 1406(1) should the Comptroller deny any of its claims. This 
Court has declined to exercise its original jurisdiction when the issues 
raised by the state seeking to invoke it could be resolved by a state 
agency or a state court. Arizona v. New Mexico, 425 U.S. 794 (1976) 
(per curiam); Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493 
(1971); Louisiana ex rel. Jones v. Bowles, 322 U.S. 707 (1943) (per 
  

Court was asked to establish the rule which should apply — a question which 
sufficiently implicated the unique concerns of federalism forming the basis 
of the Court’s original jurisdiction. In Western Union, the court suggested that 
it might refer future disputes to a federal district court. 368 U.S. at 79-80. 
In Texas, the Court took jurisdiction “to adopt a rule which will settle the 
question of which State will be allowed to escheat this intangible property,” 
379 U.S. at 677 (emphasis supplied), and in Pennsylvania, it addressed attempts 
to modify the rule. This Court should accept jurisdiction in this case only if 
it wishes to consider altering the rules established in Western Union, Texas, 
and Pennsylvania. In that event, New York may wish to advance arguments 
it believes would be germane to that reconsideration.
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curiam) (and cases cited); Louisiana v. Cummins, 314 U.S. 580 
(1941) (per curiam); Massachusetts v. Missouri, 308 U.S. 1 (1939); 
Massachusetts v. Mellon, 262 U.S. 447 (1923); Oklahoma v. Atchin- 
son, T & S.F-R.R., 220 US. 277 (1911). 

The application of this principle in three relatively recent cases 
demonstrates that Delaware has adequate alternative forums. In 
Arizona v. New Mexico, Arizona brought an original action in its 
proprietary capacity as a consumer of electricity and as parens 
patriae for its citizens, to challenge New Mexico’s electrical energy 
tax on any electric utility generating electricity in New Mexico. 
Arizona sought a declaratory judgment that the tax discriminated 
against interstate commerce. Three Arizona utilities (one of which 
was a political subdivision of Arizona) affected by the tax had refus- 
ed to pay and filed suit jointly in a New Mexico court. The Court 
held that “[iJn the circumstances of this case, we are persuaded 
that the pending state-court action provides an appropriate forum 
in which the isswes tendered here may be litigated.” 425 US. at 
797 (emphasis in original). It added that if the utilities prevailed, 
Arizona would be vindicated; if they lost, the issues raised could 
be brought to the Court by way of a direct appeal under 28 U.S.C. 
§ 1257(2). 

In Ohio v. Wyandotte Chemicals Co., Ohio filed a bill of com- 
plaint invoking the Court’s original jurisdiction against private com- 
panies incorporated in Michigan, Delaware, and Canada to abate 
a nuisance causing pollution of Lake Erie. The Court, in declin- 
ing jurisdiction, explained that several other forums were available 
to raise the same issues including state courts, state agencies, Cana- 
dian provincial agencies, and an international commission” 401 
US. at 502-03. 
  

Similarly, this Court’s decision in Nevada v. Hall, 440 U.S. 410 (1979), sug- 
gests that New York courts could resolve these issues. In Nevada v. Hall, this 
Court held that California courts could render a judgment against Nevada 
arising out of an automobile collision involving a Nevada state employee driving 
a state-owned car. Leading commentators argue that 

[t]he logic of that decision presumably would encompass California as 
a plaintiff if one of its vehicles had been damaged through the fault 
of the Nevada state employee. It is difficult to suppose Congress meant 
to allow one state to be sued in the courts of another state when the 

(Footnote continued)
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As shown below, none of the factors which led this Court in ap- 
plying these standards in Maryland v. Louisiana, 451 U.S. 744 (1981), 
to conclude that pending state proceedings were inadequate app- 
ly here, In that case, several states, joined by the United States and 
a number of pipeline companies, challenged the constitutionality 
of Louisiana’s first-use tax on certain uses of natural gas brought 
into that state. This Court denied Louisiana’s motion to dismiss, 

brought on the ground that the constitutional issues could be ad- 
dressed in certain pending state court actions by Louisiana against 
the pipeline companies and by the pipeline companies against Loui- 
siana seeking a refund of taxes paid under protest. This Court found 
five “significant differences” from Arizona v. New Mexico which 
compelled an opposite result. 451 U.S. at 743. First, since one of 
the three electric companies involved in the state court action in 
New Mexico was an Arizona political subdivision, that state's in- 
terests were actually represented by one of the named parties to 
the lawsuit. In Maryland, however, none of the plaintiff states were 
directly represented in the pending proceedings. Second, the Loui- 
siana forum was imperfect, “primarily because no injunctive relief 
prior to the determination on the merits is possible under Loui- 
siana law.” Id. at 743 n.19. Third, Arizona had not yet suffered 
any harm because none of the utilities had paid a tax at the time 
it moved for leave to file the complaint. Louisiana, however, re- 

quired payment of the tax during the refund action, plus interest. 
Fourth, “[t]he tax at issue in the Arizona case did not sufficiently 
implicate the unique concerns of federalism forming the basis of 
our original jurisdiction.” Id. at 743. The Louisiana tax did. It af- 
fected millions of consumers in over thirty states. Moreover, in con- 
trast to the Arizona case, the interests of the United States in ad- 

ministration of the Outer Continental Shelf were directly implicated 
and a federal district court would be an inadequate forum to ad- 
dress those concerns in the current posture of the case. Id. at 744-45. 

New York’s administrative proceedings and subsequent judicial 
review fully satisfy the standards in these three cases. Delaware or 

  

plaintiff was a private citizen, but not when the plaintiff was the forum 
state itself. 

R. Stern, E. Gressman & S. Shapiro, Supreme Court Practice 476-77 (6th ed. 
1986).
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its State Escheator can receive a full and fair administrative hear- 
ing under section 1406(1) of the Abandoned Property Law and sec- 
tion 119 of the Department of Audit and Control regulations. In 
addition, a claimant is entitled to full judicial review of any redeter- 
mination after the fair hearing. No obstacles exist to Delaware seek- 
ing injunctive relief from the Comptroller during the pendency of 
administrative proceedings. Delaware would be entitled to seek in- 
junctive relief pending an appeal from an adverse administrative 
determination pursuant to N.Y. Civ. Prac. L. & R. §§ 6301, 7805 
(McKinney 1980 & 1981). See Tuck v. Heckscher, 65 Misc. 2d 1059, 
320 N-Y.S.2d 419, 37 A.D.2d 558, 323 N-Y.S.2d 659, affd, 29 N.Y.2d 
288, 327 N.Y.S.2d 351, 277 N.E.2d 402 (1971).” 

Moreover, the case does not implicate the unique concerns of 
federalism forming the basis of this Court’s jurisdiction. In con- 
trast to Maryland, which involved a constitutional challenge with 
an impact on millions of consumers in thirty states and important 
national interests, this case involves only a factual determinations 
in the application of simple rules with an impact on only a few 
states. Indeed, this case involves just the sort of routine dispute which 
this Court has repeatedly cautioned was inappropriate for resolution 

  

” Delaware is not entitled to a preliminary injunction in any event. It has failed 
to meet its burden to make a clear showing that it is entitled to this extraor- 
dinary and drastic remedy. Under the traditional four-part test, the plaintiff must 
demonstrate that it will be irreparably harmed, that the balance of hardships 
tips in its favor, that it is likely to succeed on the merits, and that the public 
interest would be served. See, e.g., Virginia Petroleum Jobbers Ass'n v. Federal 

Power Comm'n, 259 F.2d 921, 925 (D.C. Cir. 1958) (per curiam). 

Here, Delaware, which has simply alleged that it would be irreparably harm- 
ed, see proposed complaint at 11, could not demonstrate that it will suffer ir- 
reparable harm since it waited 17 years to file this original action and since it 
has an adequate alternative remedy in the form of money damages. The harm 
to New York, which has relied on this property as a source of revenue for far 
longer than 17 years, would exceed any conceivable harm to Delaware, which 
has never made a claim for these funds in 17 years and, apparently, has never 
instituted escheat proceedings. Indeed, if anything, it would be helped by hav- 
ing New York collect these funds during the course of litigation should it prevail 
because it is not attempting to do so now. As shown elsewhere, Delaware is not 
likely to succeed on the merits and the public interest of both states would be 
served by having New York, the only state which has taken custody of the funds 
in the past, continue to do so pending the outcome of these proceedings.
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in an original action. As Justice Harlan explained, “[clonsider for 
example, the frequency with which States and nonresidents clash 
over the application of state laws concerning taxes, motor vehicles, 
decedents’ estates, business torts, government contracts, and so forth. 

It would, indeed, be anomalous were this Court to be held out 

as a principal forum for settling such controversies.” Ohio v. Wyan- 
dotte Chemicals Corp., 401 U.S. at 497. See also Maryland v. Loui- 
siana, 451 U.S. at 740 n.14, Arizona v. New Mexico, 425 USS. at 

798. It would be equally as anomalous if this Court were held out 
as the principal forum for resolving factual disputes in the distribu- 
tion of funds when a perfectly adequate forum exists. 

The issues in this case also could be resolved by referring this 
matter to a federal district court. Indeed, this Court suggested just 
this possibility in Western Union Co. v. Pennsylvania, 368 U.S. 71, 
79-80 (1961). There, it declared: “Whether and under what cir- 
cumstances we will exercise our jurisdiction to hear and decide these 
controversies [between different states over their right to escheat 
intangibles] ourselves in particular cases, and whether we might 
under some circumstances refer them to United States District 
Courts, we need not now determine.” 368 U.S. at 79.7 

IV. NEW YORK IS ENTITLED TO ALL UNCLAIMED 

DIVIDENDS ABANDONED BY CREDITOR BROKERS 

WHICH HAVE NEW YORK ADDRESSES 

As Delaware recognizes, for nearly a quarter century the rule 
governing which state may escheat intangible personal property 
has been clear. Since intangible property is a debt and a debt is 
the personal property of the creditor, the state of the creditor’s last- 
known address as shown on the debtor corporation’s records (not 

  

2 In dicta, without citing Western Union or any other authority, this Court said 
in another case that a district court would not have jurisdiction to grant a mo- 
tion by Idaho to intervene in a suit by Indian Tribes against Oregon and 
Washington because intervention might convert the suit into a dispute among 
the states, over which the district court would have no jurisdiction. Idaho ex rel. 
Evans v. Oregon, 444 U.S. 380, 387 (1980). Nothing in that decision, however, 

would preclude this Court from referring the issues to a district court for deter- 
mination, in the same manner as it refers matters to a special master.
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the state of the creditor’s domicile) has the right to escheat the pro- 
perty. Pennsylvania v. New York, 407 U.S. at 210-1; Texas v. New 
Jersey, 379 U.S. at 680-81. Here, the creditors entitled to claim the 

abandoned overpayments are the creditor brokers—not their 
customers. Many of the addresses of these creditor brokers appear 
on the debtor brokers’s records. Audits of the debtor brokers con- 
ducted by the Comptroller in the past have revealed that a substan- 
tial portion of the unclaimed overpayments of the type sought by 
Delaware apparently were abandoned by creditors with New York 
addresses. New York is entitled to retain custody of all such funds. 
Delaware, as the state of the debtor brokers’ domicile has the burden 

of establishing as to all items of abandoned property the absence 
from the debtor brokers’ records of an address for the creditor broker. 
Pennsylvania, 407 US. at 213. 

To make a complete and accurate determination of all the ad- 
dresses, however, it would be necessary to reconstruct transactions 

from all available records. The cost to the states of doing so would 
be substantial and possibly exceed the small amounts to which 
Delaware might be entitled. It would be feasible to approximate 
the aggregate amount of overpayments which were abandoned by 
creditor brokers with non-New York addresses by examination of 
representative samples and apportionment on that basis. 

Thus, if this Court were to accept jurisdiction, it should employ 
an approach similar to the technique used in Pennsylvania v. New 
York to determine the addresses of creditors for items where the 
cost of the search would have exceeded the amount abandoned. 
In that case, the Special Master recommended that the debtor, 
Western Union Telegraph Company, conduct a search of its records 
and tabulate the items regardless whether an address was available 
or not, both in states which were parties and those which were 
not. Supplemental Report of Special Master at 3; Recommended 
Supplemental Decree at 5-6. All the parties agreed, and the Special 
Master recommended, that the cost of the search should be divid- 

ed among the states in proportion to the amounts they recovered 
from the fund. Supplemental Report of the Special Master at 3; 
Recommended Supplemental Decree at 5. This Court adopted the 
Supplemental Report on March 19, 1973. 410 U.S. 977. 

In Pennsylvania, because it would not have been cost effective 
to search out addresses for small items, the parties all agreed with
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the suggestion by Western Union that, rather than doing so, it would 
merely total these items and divide the total in the same propor- 
tion as the larger items were divided. Supplemental Report of the 
Special Master at 3 n.l. Here, similar considerations of efficiency 
mandate use of a formula based on representative samples to deter- 
mine the amount of unclaimed overpayments abandoned each year 
by creditor brokers with addresses outside New York. Any states 
entitled to recover would, as in Pennsylvania v. New York, share 
in the cost of preparing and analyzing such samples based on the 
amount each is entitled to recover.” 

  

* Forty-nine states employed a similar approach to settle another case in which 
they allocated unclaimed dividends in proportion to the purchasers of record in 
each state. This technique was agreed upon due to the difficulty in locating records, 
the paucity of existing records, the prohibitive expense of reviewing the records, 
the likelihood that an exhaustive review would fail to yield a more accurate percen- 
tage than the agreed upon amount, the substantial time involved to conduct the 
search of all records, and finally, the likelihood that the cost of the search would 
exceed the available funds. Report of lead counsel, Prudential Insurance Com- 
pany of America v. Alabama, No. C4937-83E (N.J. Super. Ct. Ch. Div. filed 
Nov. 23, 1983). New York has lodged a copy of this report with the Clerk.
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CONCLUSION 

For all the foregoing reasons, this Court should deny the mo- 
tion for leave to file the complaint or, in the alternative, defer ad- 

dressing the jurisdictional issue until Delaware has employed the 
claims procedure established in the New York Abandoned Proper- 
ty Law. 
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EXHIBIT A 

No. 111 Original 

IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1987 

STATE OF DELAWARE, 

Plaintiff, 

— against — 

STATE OF NEW YORK, 

Defendant. 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK — 

AFFIDAVIT OF ROBERT GRIFFIN 

I, ROBERT GRIFFIN, upon personal knowledge hereby 
depose and say, under penalties of perjury: 

1. I am the Director of Audits, Office of Unclaimed Funds, 

Office of the New York State Comptroller. I have been the Direc- 
tor of Audits since April 5, 1985, and have extensive experience 
in auditing the books and records of brokers which have reported 
unclaimed dividend and interest overpayments (“overpayments”) 
to the Comptroller under article V-A of the New York Aban- 
doned Property Law (“debtor brokers”). The Office of Unclaim- 
ed Funds has conducted approximately 21 such audits under my 
supervision each year since 1985.
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2. Based on my experience in conducting and supervising such 
audits, it is my opinion that in many cases it is possible to deter- 
mine which creditor broker or banker (“creditor firm”) aban- 
doned unclaimed overpayments held by brokers located in New 
York. 

DESCRIPTION OF THE BOOKS AND RECORDS 

USED TO RECORD OVERPAYMENTS 

3. The following is a brief description of the records used by 
debtor brokers to record overpayments obtained during a re- 
cent audit. Examples of the formats of some of these records 
from a typical broker are attached as exhibits. It should be noted 
that terminology may differ slightly between brokers. 

Cashier daily delivery tickets (sales) (Exhibit I). Each ticket 
indicates the number of shares delivered (usually physically), 
the issue, price, trade date, settlement date, delivery date, and, 

most importantly, the firm to which the shares are delivered 
and its address. For example, the first sales ticket indicates that 
Broker X sold 500 shares of Macy common stock at a total price 
of $21,500 to Asiel & Company at 20 Broad Street, New York, 

New York. The settlement date and delivery date both were on 
December 19, 1984. The C.H. number is a code number in- 

dicating the creditor firm. The firm name is not always listed, 
but its C.H. number always is. In this case, the C.H. number 
is 0370. 

Cashier daily delivery tickets (buys) (Exhibit II). Each ticket 
contains the same information for purchases as the cashier dai- 
ly delivery tickets for sales. For example, the first ticket indicates 
that Broker X purchased 8,100 shares of American Motors com- 
mon stock at a total price of $32,400 from Beauchamp & Co. 
at 50 Broad Street, New York, New York. The settlement date 

and delivery date both were on December 20, 1984. 

Weekly stock record (Exhibit III). This record indicates posi- 
tion changes for each week by stock issue and by customer within 
the issue. For example, on September 21, 1977, Broker X had 
a long position for customer account 01399701606 of 200 shares 
of Boeing common stock.
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Weekly bond record. These records contain the same infor- 
mation for bond issues as do the weekly stock records. 

Customer Statement. A separate account maintained for each 
customer of a brokerage house indicating the money and security 
transactions for a period of time, which is mailed to the 
customer, generally on a quarterly basis. 

Overpayment Account Journals. An accounting record in 
which dividend and interest payments are recorded when they 
are not paid or credited on the payable date to the broker’s 
customer. These monies remain in the account unless a valid 
claim is received, with the balance subject to the abandoned 
property law. 

Dividend Position Sheet (Stock Record) (Exhibit IV). The 
record of individual securities on which both the long and short 
positions are shown, the total of the long and short positions 
being in balance. 

This position sheet on Houghton Mifflin Co. indicates that 
Broker X received an overpayment of $1,100 for the payable date 
of February 22, 1984. The top line identifies the record date, 
payable date, and dividend rate. The overpayment of $1,100 at 
22 cents a share indicates that Broker X sold 5,000 shares of 

Houghton Mifflin before the record date of February 8, 1984, 

but received the dividend because the purchaser failed to register 
the shares in time to be reflected on the books of the corporate 
paying agent. The prior dividend position sheet, however, did 
not indicate a movement of shares equivalent to the overpay- 
ment, which indicates that Broker X purchased and sold the 
shares within the same period. After further research, our 
auditors located the cashier delivery ticket, which showed that 
the trade was executed on February 3, 1984 (five days before 
the record date) and the shares were sold to Manufacturers 
Hanover Trust (MHT) in New York City. Broker X subsequent- 
ly paid the creditor bank the $1,100 overpayment. 

Bond Position Sheet: (Bond Record) Same as stock record.
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METHODS OF RECONSTRUCTING OVERPAYMENT 

TRANSACTIONS 

4. There is more than one way to reconstruct the overpay- 
ment transactions records in order to determine to whom an 
overpayment is payable. The most appropriate method may dif- 
fer slightly from firm to firm, depending on individual varia- 
tions in record keeping. Under each method, however, use of 
the overpayment account journals and the weekly stock and 
bond records and the cashier daily tickets are essential. 

5. In general, the most practical way to reconstruct the over- 
payment transactions would involve four steps. The first step 
would be to obtain from the overpayment account journal a list 
of significant overpayments. As stated above, this journal in- 
cludes the date payment was received, the security issue, the 
payable date, and the amount. 

6. The second step would be to determine the record date 
and payment rate of the specific issue by using Standard and 
Poors Stock and Bond Guides. 

7. Once the record date and payment rate are determined, 
there are two possible approaches to take in completing the third 
step. 

8. The most practical approach would be to review the posi- 
tion changes for the specific issue, starting with the record date 
and using the weekly stock or bond record. The reviewer would 
match a movement of shares which would be equivalent to the 
overpayment amount between this record and the prior one. 
Once the match was made, the reviewer would note the date 

of the transaction (sale) and then locate the cashier daily ticket 
for that date and issue. 

9. The alternative approach would be to compare the bond 
or dividend position sheet in which the overpayment occurred 
to the prior position sheet. Since the overpayment usually oc- 
curs as the result of a sale, one would look for a reduction in 

a customer’s position matching the overpayment. Once the date
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of sale has been obtained from the customer’s statement, one 

would then examine the cashier daily delivery tickets for that 
issue and date. This approach would be more time consuming 
and would not reflect a sale if the same shares were purchased 
after the prior record date. 

10. The fourth step would be to examine the cashier daily 
delivery ticket to determine the address of the broker or bank 
which purchased the shares and, in all likelihood, is due the 

overpayment. 

11. This process would be possible if all the required records 
are in order and not misfiled. The practice throughout the in- 
dustry is not entirely uniform since each broker maintains its 
records differently (although the above description is typical). 
The condition of the records is directly related to management 
concerns, the type of storage used, and the expenses that the 
firm is willing to incur to preserve the records. 

12. The Office of Unclaimed Funds has concluded that 
reconstruction of these transactions is possible where records are 
available, but it would be time-consuming and require a large 
clerical staff under the supervision of one or more auditors. The 
Office of Unclaimed Funds has estimated that it would take 36 
people working full-time for one year to reconstruct the over- 
payment transactions for any one year of all the brokers which 
have turned over abandoned property to the Comptroller. Any 
attempt to reconstruct these transactions should be done in a 
systematic manner to ensure the most expeditious completion 
of the project. Thus, the reviewer should trace simultaneously 
all transactions within a specific overpayment period (one 
month), since the trades and resulting cashier delivery tickets 
would probably be within the same time period. 

ESTIMATED PERCENTAGE OF CREDITOR BROKERS 

WHICH HAVE DELAWARE ADDRESSES 

13. A far less time-consuming and costly alternative to attemp- 
ting reconstruction of every overpayment transaction, and one 

which would be almost as accurate, would be to use represen- 
tative samples from each debtor broker. This is particularly true
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because examinations of representative samples of debtor broker’s 
records by the Office of Unclaimed Funds have disclosed that 
a significant number of the creditor brokers would have New 
York addresses while few would have Delaware addresses. For 
example, one recent limited examination of a representative sam- 
ple at a typical debtor broker failed to disclose any sales and 
possible unclaimed overpayments owed to creditor brokers with 
non-New York addresses. Another examination at one of the few 
institutional debtor brokers which conducts business 
predominantly with brokers located out-of-state, indicated upon 
a test of the records that the amount of overpayments owed to 
creditor brokers with New York address is still likely to be 
substantial. At that broker, only .19 percent of the creditor 
brokers had Delaware addresses. 

14. These findings are not surprising since few if any of the 
participants of the National Securities Clearing Corporation, 
a group which includes almost all the creditor brokers, have 
Delaware trading addresses. In addition, eighty-four percent of 
the top 100 creditor brokers ranked by the Securities Industry 
Association hold 93.6 percent of the total capital held by all 
creditor brokers, and have trading addresses located in New York; 

none have Delaware trading addresses. 

RECIPROCITY AGREEMENTS WITH OTHER STATES 

15. Last year, New York began entering into prospective 
reciprocity agreements with other states under section 1417 of 
the Abandoned Property Law. Idaho, Massachusetts, Minnesota, 
North Carolina, North Dakota, Virginia, and Wisconsin have 

already signed such agreements and at least ten other states (not 
including Delaware) have expressed interest in and are presently 
considering signing such agreements. Under such agreements, 
each state agrees that abandoned property in its custody is sub- 
ject to claims by the true owner at any time, that it will review 
its annual abandoned property reports to locate property 
unclaimed by persons or entities whose last known addresses are 
in the other state, and that it will deliver on an annual basis 

unclaimed property owed to residents of the other state. A stan- 
dard reciprocity agreement is attached as Exhibit V. Each of
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the states which are parties to the reciprocity agreements deliver 
unclaimed property owed to individuals and corporations whose 
last known address (as shown on the debtor’s records) is located 
in the other state. 

16. New York is an active member of the Reciprocal Auditing 
Task Force (“Task Force”) of the National Association of Unclaim- 
ed Property Administrators (“NAUPA”) along with 26 other states 
(not including Delaware) which cooperate in obtaining unclaim- 
ed property abandoned by each other’s residents. I am the pro- 
ject coordinator for a major effort by the Task Force to gather 
information on the abandoned property laws of the participating 
states. As part of this effort, I sent a questionnaire asking for 
information about abandoned property statutes to all 49 other 
states on March 30, 1988. Delaware has not responded to this 
questionnaire. I have invited all states, including Delaware, at 

NAUPA conferences to enter into reciprocity agreements with 
New York. For example, I participated in Task Force panels at 
NAUPA conferences in 1986 and 1987 and circulated material 
to all states at the conference. Delaware has failed to respond 
to these invitations. 

/s) ROBERT GRIFFIN 

ROBERT GRIFFIN 

Director of Audits 

Office of Unclaimed Funds 

Office of the Comptroller 
of the State of New York 

  

Sworn to before me this 

5th day of May, 1988 

/s/ STEPHEN MENDELSOHN 

NOTARY PUBLIC 
 



EXHIBIT I 
(1 of 2) 

CASHIER DELIVERY TICKET 

BROKER X 

  

PARTIAL DELIVERY 

: DELIVERED 
: FAILURE TO DELIVER 

  

  

  

  

Orig. 
No. Settlement Date 

a: Trade Date Date Delivered 

190151 12/19/84 12/19/84 

Ident. Special Delivery 
No. Account Name CH. No. Instructions 

———- 0370 Asiel & Company 

20 Broad Street 

New York, 

New York 10005 

SECURITY 

WE QUANTITY CUSIP NO. DESCRIPTION SYMBOL 
  

DEL 500 556139-10-3 MACY 21,500.00
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EXHIBIT I 

(2 of 2) 

CASHIER DELIVERY TICKET 

BROKER X 

  

PARTIAL DELIVERY 

: DELIVERED 
: FAILURE TO DELIVER 

  

  

  

  

  

Orig. 
No. Settlement Date 

:___: Trade Date Date Delivered 

9999999 XX/XX/XX XX/XX/XX 

Ident. Special Delivery 
No. Account Name CH. No. Instructions 

an: 370 

370 , 

SECURITY 

WE QUANTITY CUSIP NO. DESCRIPTION SYMBOL 

SLD 1800 370-442-402 GM PFD E 

NET AMOUNT 
  

70,200
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EXHIBIT I 

BROKER X 

  

PARTIAL DELIVERY 

: DELIVERED 
: FAILURE TO DELIVER 

  

  

  

Orig. 
No. Settlement Date 

‘ee: Trade Date Date Delivered 

‘et 200130 12/20/84 12/20/84 

Ident. 

No. Account Name CH. No. Special Delivery Instructions 

i: 0211 BEAUCHAMP & CO. 

1: 50 Broad Street 

New York, New York 10005 

  

SECURITY 

WE QUANTITY CUSIP NO. DESCRIPTION SYMBOL 
  

BOT 8,100 027627-10-8 AMER 
MOTORS 

NET AMOUNT 
  

32,400.00



Date 

07/32/6 

09/21/77 
09/21/77 
09/21/77 
09/21/77 
09/21/77 
09/21/77 
09/21/77 
02/17/88 
10/11/77 
01/30/78 
09/21/77 
11/23/77 

Account 1B 

BOEING 
COMPANY 

01399701606 
01605002039 
01659082126 
01709852152 
01818002039 
01821492220 
01827701606 
01839602011 
01872131022 
01993471221 
02184802038 
02757412055 

Position 

Long Short Segregation Safekeeping Transfer 

1200 
400 
200 
400 
200 
200 
1000 
200 
100 
100 
100 
500 

1200 

200 
400 

1000 
181 
100 
100 
100 

WEEKLY STOCK RECORD 

BROKER X 

Date 

I 09/26/77 

I 09/21/77 

02/03/78 

09/21/77 

I 02/23/78 

02/21/78 

I 02/02/78 

I 02/23/78 

09/21/77 

09/20/77 

02/22/78 

Account 1B 

02941311606 
03134351031 
03291541070 
03351911046 
03648982121 
65028463452 
97001040 
97981010 
98982210 
98982910 
98984110 

Position 

Long Short Segregation Safekeeping Transfer 

1000 
200 
300 
448 
100 

NYSE 
CcCs 

300 
500 

9074 
2800 
1000 
2300 

0972 

500 
200 
300 
448 

023-10-52 

500 
200 

BA 

I 

Il
 
L
I
Q
T
H
X
H
 

I
t
-
V



Broker X BD200D — SECURITIES PAID 

  

      

  

RCD DATE PAY DATE DIV RATE 

441560-10-9 HOUGHTON MIFFLIN CoO. 02-08-84 .220000 

NET POSITION STOCK DIV. CASH DIV. 

SHORT NAME ACCOUNT LONG SHORT LONG SHORT DEBIT CREDIT TYP TAX MESSAGE 

O’CONNOR HE 065-002537-1 300 66.00 Gross Div 
66.00** Div. Net Div 

O’CONNOR HE 065-002545-1 300 66.00 Gross Div 

66.00** Div. Net Div 
960-102004-1 600 132.00 Gross Div 

TOTALS 600 600 132.00 132.00 GROSS DIVIDEND TOTALS 

NRA TAX TOTAL 

TEFRA TAX TOTAL 

132.00 132.00 NET DIVIDEND 

TOTALS 

  

COMPANY CHECK 

  

CREDIT THRU DTC 
132.00 2/22 
  

CREDIT A/C CHARGE : 

  

BROKERS CHECKS 

  

W/O 

3/7 

Dr Siac 1,100.00 
Div Adj 

cI
-V
 

+8
/1
Z/
Z0
 

(% 
JO

 
| 
ek
g)
 

AI
 
L
I
G
M
H
X
H
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EXHIBIT IV 

(Page 2 of 2) 

BROKER X 

  

: PARTIAL DELIVERY 

: DELIVERED 
: FAILURE TO DELIVER 

  

  

  

Orig. 
No. Settlement Date 

ss Account No. Trade Date Date Delivered 

065-002081-0 451 2/03/84 02/10/84 2/10 

Ident. 

No. Account Name CH. No. Special Delivery Instructions 
  

Manufacturers Hanover Tr. Co. 

600 Fifth Avenue 

New York, New York 10020 

Att: Order RM 6th FI. 

DTC # 930 

Manufacturers Hanover Trust 

Order Room Trades 

Courtesy 14 Research Corp. 

  

        

SECURITY 

WE QUANTITY CUSIP NO. DESCRIPTION SYMBOL 

SLD 5,000 441560-10-9 Houghton HTN 

Mifflin Co. 

ecord Date 02-08-84 

ix. Date 02-02-84 

ITC 

PRICE PRINCIPAL COMMISSION NET AMOUNT 

24,848 124,240.00 650.00 124,890.00
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EXHIBIT V 

Unclaimed Property Reciprocal Agreement 

  

  

  

The State of and the State of New York have 

entered into this Reciprocal Agreement this day of 
1987. 

WHEREAS, the of the State of 
  

may hold certain unclaimed property 

credited to the names of the persons or entities apparently en- 
titled to such property whose last known addresses were in the 
State of New York, and 

  

WHEREAS, the Comptroller of the State of New York may 
hold certain unclaimed property credited to the names of the 
persons or entities apparently entitled to such property whose 
last known addresses were in the State of , and 

  

WHEREAS, the and the Comptroller of said 
jurisdiction are desirous of ensuring that said property is return- 
ed to the lawful owners thereof, and 

  

WHEREAS, the Supreme Court of the United States has ruled 
that the state of the apparent owner’s last known address has a 
priority claim to escheat abandoned unclaimed property, and 

WHEREAS, the States of and New York, in 

the interests of comity and reciprocity, are desirous of encourag- 
ing holders of unclaimed money to report and deliver such pro- 
perty so that their respective residents will receive their lost or 
forgotten property, and 

  

WHEREAS, the laws of the State of New York and the State 

of provide that such property be held in custody 
subject to claim by the person or persons entitled thereto at any 
time without limitation thereto, 

  

NOW, therefore, the of the State of 

and the Comptroller of the State of New York 
hereby agree as follows: 
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1. Each state shall review its records for reports filed on or after 
April 1, 198 to ascertain the name, address and amount of 
unclaimed money of $25.00 or more credited to apparently en- 
titled persons whose last known addresses are located within the 
other state. 

2. From and after the date of this agreement, the parties agree 
to maintain a record of all unclaimed money coming into their 
possession, the apparent owners of which have a last known ad- 
dress in other state. 

3. The State of and New York hereby agree 
to deliver on an annual basis to each other the unclaimed money 
owing to their respective residents. 

  

4, Only such property of a type which is subject to the unclaim- 
ed property laws of the receiving state shall be delivered to such 
state pursuant to paragraph 3. Property which can be identified 
from the records of the delivering state as being specifically ex- 
cluded from the unclaimed property laws of the receiving state 
shall not be delivered to, or receivable by, such state pursuant 
to this agreement. 

5. The State of and the State of New York, to 

the extent provided by existing law, relieve and hold harmless 
the other for any liability for any claims or damages which exist 
or may exist with respect to the delivery of such unclaimed pro- 
perty to each other. 

  

Such relief shall, to the extent provided by existing law, run 
solely from the state receiving property pursuant to this agree- 
ment to the state delivering such property pursuant to this agree- 
ment, and shall not run to those holders of unclaimed property 
which initially delivered such property to either state. Holders 
delivering such property to either state shall be entitled only such 
relief for such delivery as provided by the laws of the state in- 
itially receiving said property from such holders. 

6. The State of and New York as a matter of 
comity and reciprocity hereby agree to the extent permitted by 
law to exchange audit information and holder reporting 
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information which will assist the other in enforcing its unclaim- 
ed property law and further agrees to advise and encourage the 
holders of unclaimed money to report and deliver such property 
to the other state pursuant to its law. 

7. For the mutual benefit of their residents, 

and New York may agree to participate and cooperate in joint 
and/or reciprocal examinations of noncomplying property holders 
on such terms and conditions as may be subsequently agreed 
upon. 

  

8. The State of and the State of New York 
hereby agree, to the extent authorized by law, to execute any fur- 
ther or additional documents which may be required to imple- 
ment this agreement. 

  

9. The terms and conditions of the Reciprocal Agreement shall 
become effective on , upon approval as 
to form by the Attorney General of the State of 

and the State of New York. 

  

  

10. Either state, upon ninety day’s notice in writing to the other, 
may terminate this agreement, without prejudice to subsequent 
renewal upon agreement by both states. 

    

STATE OF NEW YORK STATE OF 

BY: BY: 

DATE: DATE: 
    

APPROVED AS TO FORM: APPROVED AS TO FORM: 

ATTORNEY GENERAL, ATTORNEY GENERAL, 
STATE OF NEW YORK STATE OF 

  

Special Assistant 
Attorney General



EXHIBIT B 

No. 111 Original 

IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1987 

  

STATE OF DELAWARE, 

Plaintiff, 

— against — 

STATE OF NEW YORK, 
Defendant. 

STATE OF NEW YORK ) 

: SS.: 

COUNTY OF ALBANY 

  

AFFIDAVIT OF HERBERT M. FRIEDMAN 

I, HERBERT M. FRIEDMAN, upon personal knowledge 
hereby depose and say, under penalties of perjury: 

1. Iam Assistant Deputy Counsel, Division of Legal Services, 
Office of the New York State Comptroller, having been appointed 
to such position in December, 1985. From September, 1976 un- 
til January, 1984, I was Associate Counsel, Bureau of Abandon- 
ed Property, Office of the New York State Comptroller. During 
such period, I supervised the receipt, examination and payment 
of all claims for the refund and/or return of unclaimed funds 
held by the State of New York under the New York Abandoned 
Property Law and related statutes. Since January 1984, I have 
acted as legal consultant to the Office of Unclaimed Funds, Of- 
fice of the New York State Comptroller.
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2. Other states have presented claims for abandoned proper- 
ty directly to the Comptroller under section 1406(1) of the New 
York Abandoned Property Law, in the same manner as claims 
presented by private persons. In recent years, for example, Alaska, 
Maine, Massachusetts, North Carolina, Texas, Utah and Virginia 

have all made such claims. In the only case in which New York 
denied a claim, the claimant state did not seek further ad- 

ministrative or judicial review. Delaware has never made a claim 
for abandoned property under this section. 

/s) HERBERT M. FRIEDMAN 

HERBERT M. FRIEDMAN 
ASSISTANT DEPUTY COUNSEL 
DIVISION OF LEGAL SERVICES 
OFFICE OF THE COMPTROLLER 
OF THE STATE OF NEW YORK 

  

Sworn to before me this 

29 day of April, 1988 

/s/ PAUL V. MORGAN 

NOTARY PUBLIC 
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