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In the 

Sxupreme Court of the United States 
Octroser Term, 1970 

No.   , ORIGINAL 

COMMONWEALTH OF MASSACHUSETTS, 

PLAINTIFF 

Vv. 

MELVIN R. LAIRD, 

AS HE IS SECRETARY OF DEFENSE, 

DEFENDANT 

  

BRIEF FOR THE 

COMMONWEALTH OF MASSACHUSETTS 

IN SUPPORT OF 
ITS MOTION FOR LEAVE TO FILE COMPLAINT 

  

Statement 

This case is before the Court on the motion of the Com- 

monwealth of Massachusetts for leave to file a complaint 

against Melvin R. Laird, as he is Secretary of Defense. 

The suit is brought pursuant to the mandate contained in 

a special emergency act passed by the Massachusetts Leg- 

islature and approved by the Governor. That act, a copy



of which is appended to the complaint, directs that the 

Attorney General of the Commonwealth initiate an appro- 

priate action in this Court to defend and enforce the con- 

stitutional right of the Commonwealth not to be harmed 

by the executive’s conduct of armed hostilities not author- 

ized nor ratified by a Congressional declaration of war. 

The Commonwealth, accordingly, seeks leave to file this 
complaint in order to obtain a judicial determination 

whether United States participation in the Vietnam war 

is constitutional and for appropriate injunctive relief. The 

allegations and prayers of the complaint are incorporated 

herein by reference. 

Constitutional, Statutory and Treaty Provisions Involved 

U.S. Const., Art. 1, § 8: 

The Congress shall have Power To lay and collect Taxes, 

Duties, Imposts and Excises, to pay the Debts and provide 

for the common Defence and general Welfare of the United 

States; but all Duties, Imposts and Excises shall be uniform 

throughout the United States; 

To borrow Money on the credit of the United States, 

To regulate Commerce with foreign Nations, and among 

the several States, and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and 

uniform Laws on the subject of Bankruptcies throughout 

the United States; 

To coin Money, regulate the Value thereof, and of foreign 

Coin, and fix the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the 

Securities and current Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by 

securing for limited Times to Authors and Inventors the 

exclusive Right to their respective Writings and Dis- 

coveries; 

To constitute Tribunals inferior to the supreme Court;



To define and punish Piracies and Felonies committed on 

the high Seas, and Offences against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, 

and make Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of 

Money to that Use shall be for a longer Term than two 

Years; 

To provide and maintain a navy; 

To make Rules for the Government and Regulation of 

the land and naval Forces; 

To provide for calling forth the Militia to execute the 

Laws of the Union, suppress Insurrections and repel In- 

vasions; 

To provide for organizing, arming, and disciplining, the 

Militia, and for governing such Part of them as may be 

employed in the Service of the United States, reserving to 

the States respectively, the Appointment of the Officers, 

and the Authority of training the Militia according to the 

discipline prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, 

over such District (not exceeding ten Miles square) as may, 

by Cession of particular States, and the Acceptance of 

Congress, become the Seat of the Government of the United 

States, and to exercise like Authority over all Places pur- 

chased by the Consent of the Legislature of the State in 

which the Same shall be, for the Erection of Forts, Maga- 

zines, Arsenals, dock-Yards, and other needful Buildings; 

—And 

To make all Laws which shall be necessary and proper 

for carrying into Execution the foregoing Powers, and all 

other Powers vested by this Constitution in the Govern- 

ment of the United States, or in any Department or Officer 

thereof. 

U.S. Const., Art. 2, §2: 

The President shall be Commander in Chief of the Army
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and Navy of the United States, and of the Militia of the 

several States, when called into the actual Service of the 

United States; he may require the Opinion, in writing, 

of the principal Officer in each of the executive Depart- 

ments, upon any Subject relating to the Duties of their 

respective Offices, and he shall have Power to grant Re- 

prieves and Pardons for Offences against the United States, 

except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent 

of the Senate, to make Treaties, provided two thirds of 

the Senators present concur; and he shall nominate, and 

by and with the Advice and Consent of the Senate, shall 

appoint Ambassadors, other public Ministers and Consuls, 

Judges of the supreme Court, and all other Officers of the 

United States, whose Appointments are not herein other- 

wise provided for, and which shall be established by Law; 

but the Congress may by Law vest the Appointment of 

such inferior Officers, as they think proper, in the Presi- 

dent alone, in the Courts of Law, or in the Heads of 

Departments. 

The President shall have Power to fill up all Vacancies 

that may happen during the Recess of the Senate, by 

granting Commissions which shall expire at the End of 

their next Session. 

U.S. Const., Art. 2, § 3: 

He shall from time to time give to the Congress Informa- 

tion of the State of the Union, and recommend to their 

Consideration such Measures as he shall judge necessary 

and expedient; he may, on extraordinary Occasions, con- 

vene both Houses, or either of them, and in Case of Dis- 

agreement between them, with Respect to the Time of 

Adjournment, he may adjourn them to such Time as he 

shall think proper; he shall receive Ambassadors and other



public Ministers; he shall take Care that the Laws be 

faithfully executed and shall Commission all the Officers 

of the United States. 

U.S. Const., Art. 3, § 2: 

The judicial Power shall extend to all Cases, in Law and 

Equity, arising under this Constitution, the Laws of the 

United States, and Treaties made, or which shall be made, 

under their Authority ;—to all Cases affecting Ambassa- 

dors, other public Ministers and Consuls;—to all Cases 

of admiralty and maritime Jurisdiction ;—to Controversies 

to which the United States shall be a Party ;—to Contro- 

versies between two or more States ;— between a State and 

Citizens of another State;—between Citizens of different 

States ;—between Citizens of the same State claiming Lands 

under Grants of different States, and between a State, 

or the Citizens thereof, and foreign States, Citizens or 

Subjects. 

In all Cases affecting Ambassadors, other public Minis- 

ters and Consuls, and those in which a State shall be 

Party, the supreme Court shall have original Jurisdiction. 

In all the other Cases before mentioned, the supreme Court 

shall have appellate Jurisdiction, both as to Law and Fact, 

with such Exceptions, and under such Regulations as the 

Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, 

shall be by Jury; and such Trial shall be held in the State 

where the said Crimes shall have been committed; but 

when not committed within any State, the Trial shall be 

at such Place or Places as the Congress may by Law have 

directed. 

28 U.S.C. § 1251: 

(a) The Supreme Court shall have origitial and exclu- 

sive jurisdiction of: — | | :
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(1) All controversies between two or more States; 

(2) All actions or proceedings against ambassadors 

or other public ministers of foreign states or their 

domestics or domestic servants, not inconsistent 

with the law of nations. 

(b) The Supreme Court shall have original but not ex- 

clusive jurisdiction of : 

(1) All actions or proceedings brought by ambassa- 

dors or other public ministers of foreign states 

or to which consuls or vice consuls of foreign 

states are parties; 

(2) All controversies between the United States and 

a State; 

(3) All actions or proceedings by a State against the 

citizens of another State or against aliens. 

SoutHeEast Asta CoLLective Drerense Treaty, Sept. 8, 1954, 

6 U.S.T. 81, T.L.A.S. 3170: 

The Parties to this Treaty,... 

Reiterating their faith in the purposes and principles 

set forth in the Charter of the United Nations and their 

desire to live in peace with all peoples and all govern- 

ments,... 

Art. IV. 1. Each Party recognizes that aggression by 

means of armed attack in the treaty area against any of 

the Parties or against any State or territory which the 

Parties by unanimous agreement may hereafter designate, 

would endanger its own peace and safety, and agrees that 

it will in that event act to meet the common danger in
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accordance with its constitutional processes. Measures 

taken under this paragraph shall be immediately reported 

to the Security Council of the United Nations. 

Summary of Argument 

This Court has jurisdiction because the case presents for 

determination a constitutional controversy between a state 

and a citizen of another state. Since a state is a party, the 

Court has original jurisdiction. The Commonwealth has 

standing to bring this action as a sovereign state which 

has been substantially damaged by the continued prosecu- 

tion of the Vietnam war, and as parens patriae of its 

inhabitants who have been substantially injured by con- 

tinued prosecution of the war. 

The complaint raises a claim which is justiciable in that 

it seeks a review by this Court of the constitutionality of 

acts and actions of coordinate branches of the Federal 

government. Because the Commonwealth has standing to 
raise the claim set forth in its complaint and because that 

claim is justiciable, this Court must take jurisdiction over 

the present action. Furthermore, consideration and de- 

termination of the claim presented is not barred by the 

‘‘nolitical question’’ doctrine because the Commonwealth 

asks that the Court confine its deliberations to the consti- 

tutional authority of the executive to wage war in Vietnam 

without a declaration of war by Congress. In no way does 

it ask that the wisdom or necessity of the executive’s 

decisions to pursue that course of action be called into 

question. 

Nor does the doctrine that courts will not interfere in 

matters relating to the recognition of foreign governments 

bar this action. The Commonwealth does not seek to re-



define the status nor invoke the rights of a foreign 

sovereign and thus the cases which hold that such foreign 

relations problems are nonjusticiable are inapposite. 

Next, the Commonwealth argues that this Court should 

not refuse to take jurisdiction as an exercise of judicial 

restraint in view of the importance of the issue presented 

and attendant circumstances which require its resolution 

in this forum. This Court has indicated in the past that 

it will not side-step a question merely because it is con- 

troversial and since this Court is the only body which can 

resolve the present controversy definitively, it must do so. 

Since the complaint alleges that officers of one branch 

of the Federal government have acted and are acting out- 

side their constitutional and statutory authority, the 

Commonwealth’s suit falls within a well-defined exception 

to the doctrine of sovereign immunity and is therefore not 

an unconsented suit against the United States. 

Finally, the Commonwealth argues that the participation 

of the United States in the military action in Vietnam is 

unconstitutional. That the Indochina conflict is a war within 

the meaning of Article 1, Section 8, clause 11 of the Consti- 

tution cannot be doubted in the hght of the definition 

accorded that term by this Court in past cases and the 

contemporary characterization of the Vietnam conflict by 

ail three branches of the Federal government. Moreover, 

review of the pertinent portions of the debates of the Con- 

stitutional Convention of 1787 demonstrates conclusively 

that ultimate control over the military was accorded to 

the Congress by the exclusive grant of war-making powers 

to that branch. The debates do not indicate that the power 

accorded the President to repel sudden attacks can be used 

as authorization for the present level of military commit- 

ment on the part of the United States in Vietnam. Further- 

more, there is nothing in the President’s other powers, 

such as those incident to his role as Commander-in-Chief
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or Chief Executive, which would authorize the acts and: 

actions of the executive branch in committing the United 

States to fight in Vietnam. The Commonwealth concludes 

by reviewing various Congressional actions, including the 

so-called ‘‘Gulf of Tonkin’’ resolution and appropriations 

measures and argues that none of those actions manifests 

an intent on the part of the Congress to authorize or ratify 

the level of host-lities in which the United States has 

engaged in Vietnam. 

Argument 

i. Tis Court Has Orternat Jurispiction In Tus Cass, 

Anp THe COMMONWEALTH Or MassacHusetts Has 

Stanpinc To Brine Tuts Sutrt. 

The Commonwealth of Massachusetts properly invokes 

the original jurisdiction of this Court. The Constitution of 

the United States provides that. ‘‘[t]he judicial Power 

shall extend... to Controversies ... between a State and 

Citizens of another State....’’ U.S. Const., Art. 3, § 2, el. 

1. In the same clause it is provided that the judicial power 

shall extend ‘‘to all Cases, in Law and Equity, arising 

under this Constitution .... .’’ Here both these separate 

and independent jurisdictional provisions: are met: a con- 

troversy has arisen between a state (Massachusetts) and 

a citizen of another state (Secretary of Defense Laird), and 

the case arises under the Constitution since the Common- 

wealth alleges that the executive branch of the Federal 

government is exercising war-making powers conferred by 

the Constitution upon Congress alone. 

Original jurisdiction in this case derives from a direct 

grant of power in the Constitution: ‘‘In all Cases ... in 

which a State shall be Party, the supreme Court shall have
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original Jurisdiction.’’ U.S. Const., Art. 3, § 2, cl. 2. It is 

true that this Court does not have exclusive jurisdiction in 

this case. 28 U.S.C. § 1251(b) (3). But in a case of such 

grave public importance, where a state is challenging the 

exercise of war-making powers by a branch of the Federal 

government, only the highest judicial tribunal in the nation 

should hear and determine the constitutional dispute. 

United States v. Texas, 143 U.S. 621, 643; South Carolina 

v. Katzenbach, 383 U.S. 301, 357 (Black, J., concurring). 

The issue whether United States participation in the Viet- 

nam war is constitutional is at least as important a public 

matter as whether Illinois was permitting the Mississippi 

River to be polluted, Missouri v. Illinois, 180 U.S. 208; 

whether a manufacturer in Tennessee was allowing noxious 

vases to drift over Georgia, Georgia v. Tennessee Copper 

Co., 206 U.S. 230; whether West Virginia was curtailing 

the supply of natural gas from Ohio and Pennsylvania, 

Pennsylvania v. West Virginia, 262 U.S. 553; or even 

whether the Voting Rights Act of 1965 was unconstitutional, 

South Carolina v. Katzenbach, supra. 

As with all other states, the Commonwealth surrendered 

to the Federal government its right to conduct its own 

foreign relations and to make war when it entered into the 

compact known as the Constitution of the United States. 

Kansas v. Colorado, 185 U.S. 125, 143-144. But this did not 

end for all time the possibility of controversies between 

the Commonwealth on the one hand and the Federal 

government and its officers on the other. The framers of 

the Constitution did not overlook such a possibility which 

they realized could endanger the permanence of the Union. 

They, therefore, entrusted the power and the duty to re- 

solve such controversies to this Court ‘‘constituted with 

authority to speak for all the people and all the States, 

upon questions before it to which the judicial power of the 

nation extends.’’ United States v. Texas, supra, at 644-645.
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As Mr. Justice Douglas stated in Georgia v. Pennsylvania 

R.R. Co., 324 U.S. 439, 450: 

‘‘The original jurisdiction of this Court is one of the 

mighty instruments which the framers of the Constitu- 

tion provided so that adequate machinery might be 

available for the peaceful settlement of disputes be- 

tween States and between a State and citizens of ano- 

ther State.’’ 

This Court should not deny the Commonwealth the oppor- 

tunity to present to this tribunal a case of such great consti- 

tutional magnitude which could affect the lives not only of 

the citizens of the Commonwealth but also of all the citi- 

zens of the United States. 

The Commonwealth is the proper party to bring this 

suil. In its sovereign capacity the war has caused it to 

suffer a great loss of life from among its citizenry, thereby 

losing forever their services in state government and tax 

revenues from their incomes; loss of tax revenues caused 

by its inhabitants’ serving in the war at salaries greatly 

reduced from what they would earn as civilians; losses 

from the inadequate funding of federal programs, such as 

urban renewal, model cities, mass transportation, highways, 

anti-pollution, manpower training, and public health and 

welfare, such losses being caused by the diversion of funds 

from these vital programs to the support of the war effort; 

damage to public property caused by massive anti-war 

demonstrations; incurring of great expense for police pro- 

tection in connection with such anti-war demonstrations; 

injury to its economy caused by the general adverse effect 

of the war on inflation and in the diversion of funds from 

Massachusetts inhabitants to the war effort through in- 

creased Federal taxes; and other direct and indirect dam- 

age to the operation of the government and economy of
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the Commonwealth. The interest of the Commonwealth 

manifested by these myriad past, present, and future losses 

caused by the continued participation of the United States 

in the war is more than adequate to give it standing before 

this Court. Here, unlike other suits brought under the 

original jurisdiction of this Court, the Commonwealth’s 

interest as a sovereign state is not merely ‘‘makeweight,’’ 

it is substantial. See Georgia v. Pennsylvama R.R. Co., 

supra, at 400. 

Apart from its interest in its sovereign capacity, the 

Commonwealth has a substantial interest as parens patriae. 

This interest alone is sufficient to give it standing to main- 

tain this suit. It is not simply a nominal party repre- 

senting the interests of a few individuals who can and must 

bring suit in their own behalf. See Kansas v. Umted States, 

204 U.S. 331; Oklahoma v. Cook, 304 U.S. 387. It represents 

those thousands of Massachusetts inhabitants who have 

served, are serving, and will serve in the Vietnam war; 

the thousands who have been and will be wounded, many 

totally and permanently disabled; the 1,300 who have 

already given their lives in the war; the dependents and 

families of all those men and women who have served, are 

serving, and will serve in the war; the many inhabitants 

who have suffered injuries to their persons and property 

as a result of anti-war demonstrations; virtually all its 

inhabitants who are injured by increased Federal taxes 

and reduction of the value of their money caused by the 

continued prosecution o: the war; and all its inhabitants 

who suffer in a multitude of subtle ways from the continued 

participation of the United States in the war. The Common- 

wealth alone can represent these many interests of its 

inhabitants. Kentucky v. Indiana, 281 U.S. 163, 173; New 

Jersey v. New York, 345 U.S. 369, 372. 

This Court has frequently upheld a state’s standing to 

bring an original suit in this Court where the health and
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comfort of its inhabitants have been adversely affected or 

even merely threatened. Missouri v. Illinois, supra; Kansas 

v. Colorado, supra; Georgia v. Tennessee Copper Co., 

supra; North Dakota v. Minnesota, 263 U.S. 365; Penn- 

sylvama v. West Varguua, supra. This Court, in fact, 

treated the question of standing in such circumstances as 

settled as early as 1901 in Missouri v. Illinois, supra, at 

241: 

‘‘{T]t must surely be conceded that, if the health and 

comfort of the inhabitants of a State are threatened, 

the State is the proper party to represent and defend 

them.”’ 

In addition to the two independent bases for bringing suit 

discussed above, the Commonwealth has standing to bring 

this suit solely on the basis that the economic welfare of its 

people is being harmed and threatened. In Georgia v. 

Pennsylvania R.R. Co., supra, Georgia alleged that certain 

railroads conspired to fix arbitrary, non-competitive freight 

rates resulting in the arresting of its economy. The Court 

said at page 451: 

‘‘Georgia as a representative of the public is com- 

plaining of a wrong which, if proven, limits the op- 

portunities of her people, shackles her industries, re- 

tards her development, and relegates her to an inferior 

economic position among her sister States. These are 

matters of grave public concern m which Georgia has 

an interest apart from that of particular individuals 

who may be affected. Georgia’s interest is not remote; 

it is immediate.’’ (Hmphasis supplied). 

If the matters which arose in the Georgia case were of 

‘“erave public concern’’ then we submit that the matter 

which the Commonwealth seeks to bring before this Court
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clearly suffices to bring this case under the umbrella of the 

Court’s original jurisdiction. 

It is true that this Court said in Massachusetts v. Mellon, 

262 U.S. 447, 485, 486, that it could not be conceded ‘‘that 

a State, as parens patriae, may institute judicial proceed- 

ings to protect citizens of the United States from the ope- 

ration of the statutes thereof ...it is the United States, and 

not the State, which represents them as parens patriae, when 

such representation becomes appropriate ....’’ But here 

the Commonwealth is not seeking to protect its citizens 

from the operation of a Federal statute: it is seeking 

instead to protect them from the unconstitutional exercise 

of the war-making power by the executive. Furthermore, 

in this case, the Federal government is the allegedly offend- 

ing party; it would be no remedy at all for citizens to look 

to the United States to bring suit to test the constitution- 

ality of the acts of its executive. See, for an example of the 

United States suing as parens patriae, United States v. 

Minnesota, 270 U.S. 181. There, it is important to note, the 

Federal government brought suit against a state to seek 

redress of wrongs done citizens of the United States and 

of the state. 

This court in Mellon did not prohibit all original actions 

by states as parens patriae where a Federal statute was 

challenged. It recognized and anticipated the possibility 

that a case might arise where a state could maintain such 

a suit. ‘‘We need not go so far as to say that a State may 

never intervene by suit to protect its citizens against any 

form of enforcement of unconstitutional acts of Con- 

gress ....’’ Massachusetts v. Mellon, supra, at 485. This 

Court subsequently permitted an original suit to be filed 

by a state as parens patriae where the state’s claim arose 

out of Federal law. Georgia v. Pennsylvania R.R. Co., 

supra. 

The Commonwealth of Massachusetts, therefore, is the
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proper party to bring this suit both in its capacity as a 

sovereign state and as parens patriae of its inhabitants. 

II. Irv Is Tue Responsipinity Or Tue Jupicrary UNpDErR 

Tue Constitution To Review Acts Anp Actions OF 

THe Coorpinate BrancHEs Or GovERNMENT, INCLUDING 

Acts Anp Actions With Respect To THE PowER 

To Conpnvuct Foreign Retations Anp THE Power To 

Wace War. 

On the floor of the Virginia Convention considering 

adoption of the Federal Constitution, John Marshall chal- 

lenged the delegates: ‘‘To what quarter will you look for 

protection from an infringement on the Constitution if you 

will not give the power to the judiciary?’’ 3 J. Elliot, Tur 

DEBATES IN THE SEVERAL STATE CONVENTIONS, ON THE ADOP- 

TION OF THE FEDERAL CONSTITUTION AS RECOMMENDED BY THE 

GENERAL CONVENTION AT PHILADELPHIA IN 1787 254 (2d ed. 

1861). See also H. Carson, THe Supreme Court oF THE 

Unirep States, Irs History 116 (1891). The response to 

Marshall’s challenge was Article 3, Section 2, clause 1 of 

the Constitution which provides that ‘‘[t]he judicial Power 

shall extend to all Cases, in Law or Equity, arising under 

this Constitution, the Laws of the United States and Trea- 

ties made....’’ This grant of judicial power included the 

power to declare acts and actions of coordinate branches of 

the Federal government unconstitutional and therefore 

void. Marbury v. Madison, 5 U.S. (1 Cranch) 187; H.M. 

Hart & H. Wechsler, THE FEpERAL Courts AND THE FEDERAL 

System 14 (1953). See also Tur FEeprrauist No. 81 (A. Ham- 

iulton). 

In the historic case of Marbury v. Madison, in which this 

Court struck down an act of Congress for the first time, 

Mr. Chief Justice Marshall stated:
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‘-Why otherwise does it direct the judges to take an 

oath to support it? ... How immoral to impose it on 

them, if they were to be used as the instruments, and 

the knowing instruments, for violating what they swear 

to support!’’ Marbury v. Madison, supra, at 180. 

In this manner the role of this Court, as defender of the 

Constitution, was born. As a coordinate branch of the 

government, this Court can neither encroach upon nor 

substitute its judgment for the lawful decisions of the 

legislative or executive branches. Mississippi v. Johnson, 

71 U.S. (4 Wall.) 475; Bartlett v. Kane, 57 U.S. (16 How.) 

263; Williams v. Suffolk Ins. Co., 38 U.S. (13 Pet.) 

415; Luther v. Borden, 48 U.S. (7 How.) 1. Yet, at the same 

time, it must consider constitutional questions when called 

upon to do so and must, as well, grant appropriate relief. 

This duty the Court cannot ignore. Cohens v. Virginia, 19 

U.S. (6 Wheat.) 264. It is at the crossroads of these two 

concepts that the real meaning of the doctrine of nonjus- 

ticiable ‘‘ political question’’ appears. 

““The nonjusticiability of a political question is pri- 

marily a function of the separation of powers. Much 

confusion results from the capacity of the ‘political 

question’ label to obscure the need for case-by-case 

inquiry. Deciding whether a matter has in any measure 

been committed by the Constitution to another branch 

of government, or whether the action of that branch 

exceeds whatever authority has been committed, is 

itself a delicate exercise in constitutional interpreta- 

tion, and is a responsibility of this court as ultimate 

interpreter of the Constitution.’’ Baker v. Carr, 369 

U.S. 186, 210-11; Powell v. McCormack, 395 U.S. 486, 

548-49.
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The critical distinction suggested by this passage and one 

to which we will return is this: questioning the constitu- 

tional authority of a coordinate branch is entirely different 

from questioning the wisdom of its acts. A court can decide 

whether or not a matter acted upon is committed to a co- 

ordinate branch by the Constitution and whether the action 

taken is within the constitutional authority of that branch. 

This kind of constitutional analysis of legislative or execu- 

tive action is the essence of judicial review. A political 

question, on the other hand, arises when the Court is asked 

to inquire into the political desirability of the action. 

It is clear that the duty of the courts to review govern- 

mental acts and actions under the Constitution extends to 

exercises of the power to conduct foreign affairs and the 

power to wage war. 

‘‘TT]t is error to suppose that every case or contro- 

versy which touches foreign relations lies beyond judi- 

cial cognizance. Our cases in this field seem invariably 

to show a discriminating analysis of the particular 

question posed, in terms of the history of its manage- 

ment by the political branches, of its susceptibility to 

judicial handling in the light of its nature and posture 

in the specific case, and of the possible consequences of 

judicial action.’’ Baker v. Carr, supra, at 211-12. 

Accordingly, this Court has decided the constitutional 

scope of the treaty power vis-a-vis the states, United States 

v. Beimont, 301 U.S. 324, and vis-a-vis individual rights, 

Reid v. Covert, 354 U.S. 1. Questions in this field involving 

the allocation of power between the legislative and ex- 

ecutive branches have never before been held to present 

a ‘‘political question’’ where a constitutional issue must 

also be determined. B. Altman & Co. v. Umted States, 224 

U.S. 583. Moreover, although issues concerning the inter-
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national boundaries of the United States are usually re- 

garded as political, Pearcy v. Stranahan, 205 U.S. 257, the 

corresponding issue of whether territories concededly 

uncer the sovereignty of the United States are incorporated 

for purposes of applying the Constitution or Federal 

statutes have been decided with no mention of political 

question. Balzac v. Porto Rico, 258 U.S. 298. Compare 

Chicago & Southern Air Lines v. Waterman Steam Shap 

Corp., 333 U.S. 103, [and] Oetjen v. Central Leather Co., 

246 U.S. 297, with United States v. Pink, 315 U.S. 203, 229- 

30, [and] Zemel v. Rusk, 381 U.S. 1. 

A classic example of review in the field of foreign rela- 

tions is Reid v. Covert, supra. The constitutional question 

in that case involved a provision of the Uniform Code of 

Military Justice and its applicability to offenses committed 

cverseas by American servicemen or their dependents. The 

government argued that even though this provision, 

enacted by Congress, did not give the accused ‘‘Bill of 

Rights’’ protections, its applicability could be justified by 

an executive agreement between this country and Great 

Britain. Despite this joint action by the legislative and 

executive branches in foreign relations, this Court rejected 

the argument: 

‘‘TN]Jo agreement with a foreign nation can confer 

power on the Congress, or on any other branch of 

Government, which is free from the restraints of the 

Constitution... . The prohibitions of the Constitution 

were designed to apply to all branches of the National 

Government and they cannot be nullified by the Execu- 

tive or by the Executive and the Senate combined.’’ 

Reid v. Covert, supra, at 16-17. 

It is significant that no mention is made in Reid of the 

‘“political question’’ doctrine.
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The authority of the Court to review exercises of the 

power to conduct foreign affairs also extends to an exercise 

of the power to make war. 

‘‘Tt is fundamental that the great powers of Con- 

gress to conduct war and regulate the Nation’s foreign 

relations are subject to the constitutional require- 

ments of due process. [United States v. Cohen Gro- 

cery Co., 255 U.S. 81,88; Ex Parte Endo, 323 U.S. 283, 

298-300 (war powers); Kent v. Dulles, 357 U.S. 116, 

125-130; Shachtman v. Dulles, 96 U.S. App. D.C. 287, 

225 F.2d 938(1953) (foreign affairs powers). ‘The war 

power of the United States like its other powers ...1s 

subject to applicable constitutional limitation.’ Hamil- 

ton v. Kentucky Distilleries &@ Warehouse Co., 251 

U.S. 146, 156.] The imperative necessity for safe- 

guarding these rights to procedural due process under 

the gravest of emergencies has existed throughout our 

constitutional history, for it is then, under the pressing 

exigencies of crisis, that there is the greatest tempta- 

tion to dispense with fundamental constitutional guar- 

antees which, it is feared, will inhibit governmental 

action. ‘The Constitution of the United States is a law 

for rulers! and people, equally in war and in peace, and 

covers with the shield of its protection all classes of 

men, at all times, and under all circumstances.’ Ha 

Parte Milligan, 4 Wall. 2, 120-121. The rights guaran- 

teed by the Fifth and Sixth Amendments are ‘pre- 

served to every one accused of crime who is not at- 

tached to the army, or navy, or militia in actual serv- 
  

1 8ee also United States v. Lee, 106 U.S. 196, 220. ‘‘No man in 
this country is so high that he is above the law. No officer of the law 
may set that law at defiance, with impunity. All the officers of the 
Government, from the highest to the lowest, are creatures of the 
law and are bound to obey it.” Id., at 220. See C. Rossiter, THE 
SUPREME COURT AND THE COMMANDER IN CHIEF (1951).
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ice.’ Id., at 123. ‘[I]f society is disturbed by civil com- 

motion — if the passions of men are aroused and the 

restraints of law weakened, if not disregarded — these 

safeguards need, and should receive, the watchful care 

of those intrusted with the guardianship of the Con- 

stitution and laws. In no other way can we transmit to 

posterity unimpaired the blessings of liberty, conse- 

crated by the sacrifices of the Revolution.’ Jd., at 124.’’ 

Kennedy v. Mendoza-Martinez, 372 U.S. 144, 164-65. 

Nor has this Court been hesitant to carry out its duty to 

review exercises of the war-making powers. The case of 

Intt'e v. Barreme, 6 U.S. (2 Cranch) 170, presented a con- 

troversy arising out of the United States policy of non- 

intercourse with France in the earlier nineteenth century. 

Congress had authorized the President to instruct com- 

manders of warships to seize any american vessel sailing 

io France. The President adjudged this strategy to be 

insufficient and issued an executive order to stop and seize 

American ships which appeared to be sailing from France 

as well. Acting under this order, the defendant commander 

seized a Danish ship sailing from France which he believed 

to be American. He was sued in trespass and raised the de- 

fense that he reasonably believed the vessel to have been 

American. This Court stated that the defense was insuffi- 

cient, holding that even if the ship had ‘‘been an American, 

the seizure would have been unlawful.’’ Lattle v. Barreme, 

supra, at 179. Thus, not only did this Court inquire into the 

foreign policy of the executive, but it ruled that the Presi- 

dent did not have the authority to implement foreign policy 

in a manner which exceeded the limits of Congressional 

authorization. 

Similarly, in Metchell v. Harmony, 54 U.S. (18 How.) 115, 

this Court refused to foreclose itself from an inquiry into the 

merits of a defense based on the. necessities of warfare. 

The Court ruled that a United States Army officer could
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be found liable for property seizures during the Mexican 

War and remanded the case for a full hearing. 
In the Prize Cases, 67 U.S. (2 Black) 635, this Court was 

faced with a constitutional question regarding the power 

of the President to blockade ports during the Civil War. 

The Court investigated the powers of the President and 

supported his interpretation of the Constitution, and con- 

sequently his actions. Yet the Court never refused to review 

the actions on the basis that a political question was in- 

volved. This is because even though the case arose from the 

effects of a political decision,? the ultimate question in- 

volved was a constitutional one. What if the Court had 

decided against the President? We submit that appropriate 

relief certainly would have been granted. 

Again, in Ex Parte Milligan, 71 U.S. (4 Wall.) 2, 120, 

the Court reviewed the power of the President to establish 

military tribunals in areas where the civil courts were 

open. In so doing, the Court relieved the petitioner of the 

ceath penalty imposed on him by a military tribunal, hold- 

ing that only a civilian court had the power to try him for 

the offense charged. Speaking of the purpose of the Found- 

ers in providing constitutional guarantees, the Court said: 

‘‘They knew. . .the nation they were founding, be its 

existence short or long, would be involved in war; how 

often or how long continued, human foresight could 

not tell; and that unlimited power, wherever lodged 
  

2'The fact that the political branches are responsible for a 
threatened deprivation of liberty is not decisive. As Mr. Justice 
Holmes said in Mixon v. Herndon, 273 U.S. 536, at 540: ‘‘The 
objection that the subject-matter of the suit is political is 
little more than a play upon words. Of course, the petition con- 
cerns political action, but it alleges and seeks to recover for private 
damage. That private damage may be caused by such political 
action, and may be recovered for in a suit at law, hardly has been 
doubted for ever two hundred years, since Ashby v. White, 2 ld. 
Raym. 938, 92 Eng. Reprint, 126, 1 Eng. Rul. Cas. 521, 3 Ld. Raym. 
320, 92 Eng. Reprint, 710, and has been recognized by this court.”
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at such a time, was especially hazardous to freemen. 

For this, and other equally weighty reasons, they se- 

cured the inheritance they had fought to maintain, by 

incorporating in a written constitution the safeguards 

which time had proved were essential to its preser- 

vation. Not one of these safeguards can the President 

or Congress or the Judiciary disturb... .’’ Id., at 125. 

In Ex Parte Qurim, 317 U.S. 1, where a presidential war- 

time proclamation sought to deny captured enemy aliens 

access to the Federal courts, this Court reached the merits 

of a habeas corpus petition brought by alleged German 

saboteurs. In the midst of World War II, the Court stated 

that: 

‘¢TN Jeither the Proclamation nor the fact that they are 

enemy aliens forecloses consideration by the courts of 

petitioners’ contentions that the Constitution and laws 

of the United States constitutionally enacted forbid 

their trial by military commission... .We pass at once 

to the consideration of the basis of the Commission’s 

authority.’’ Ex Parte Quirin, supra, at 25. 

More recently, this Court was again called upon to estab- 

lish the boundaries of executive authority regarding the 

war powers in the celebrated case of Youngstown Sheet & 

Tube Co. v. Sawyer, 343 U.S. 579. In that case the govern- 

ment argued that the President had power, as part of his 

general executive and war powers, to seize and operate a 

civilian steel plant threatened by strike. The country was 

in the midst of the Korean War and there was evidence 

that an impending strike would imperil the war effort. The 

precise issue facing the Court was whether the President, 

by virtue of his war powers and his foreign commitments 

in Korea, had the authority to order the Secretary of Com- 

merce to seize and operate certain privately owned steel 

mills. The plaintiff requested temporary and permanent
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injunctive relief and a declaratory judgment that the orders 

of the President were unconstitutional and, therefore, in- 

valid. The Court took note of these arguments and the 

exigencies of the situation and then noted that: 

‘‘The validity of the President’s order of seizure is 

at issue and ripe for decision. Its validity turns upon 

its relation to the constitutional division of govern- 

mental power between Congress and the President.’’ 

Id., at 655. 

Having taken jurisdiction, this Court then displayed no 

reluctance to investigate the issues, decide against the Pres- 

ident and order appropriate relief. 

‘‘The Founders of this Nation entrusted the law mak- 

ing power to the Congress alone in both good and bad 

times. It would do no good to recall the historical 

events, the fears of power and the hopes for freedom 

that lay behind their choice. Such a review would but 

confirm our holding that this seizure order cannot 

stand.’’ Id., at 589. 

Evidencing his accustomed reluctance to review an exer- 

cise of executive power, but nonetheless concurring in the 

decision, Mr. Justice Frankfurter stated: 

‘‘To deny inquiry into the President’s power in a case 

like this, because of the damage to the public interest 

to be feared from upsetting its exercise by him, would 

in effect always preclude inquiry into challenged 

power, which presumably: only avowed public interest 

brings into action. And so, with the utmost unwilling- 

ness, with every desire to avoid judicial inquiry into 

the powers and duties of the other two branches of the
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government, I cannot escape consideration of the legal- 

ity of Executive Order No. 10340.’’ Id., at 596. 

Mr. Justice Frankfurter further stated: 

‘“The judiciary may, as this case proves, have to inter- 

vene in determining where authority lies as between 

the democratic forces in our scheme of government.”’ 

Id., at 597. 

The parallels between Youngstown and the present situ- 

ation are strikingly similar and need not be belabored. It 

is enough to observe that the basic thrust of Youngstown 

is that there are limits on the war powers of the President 

and that the judiciary is the proper body to identify and 

define those limits. 

In addition to the cases just considered, this Court and 

various inferior Federal courts have, on several other occa- 

sions, taken jurisdiction to consider questions relating to 

the power to conduct foreign relations and the power to 

wage war. See, e.g., United States v. Macintosh, 283 U.S. 

605, 622; The Pedro, 175 U.S. 354, 368; Tyler v. Defrees, 

78 U.S. (11 Wall.) 831, 345; Fleming v. Page, 50 U.S. (9 

How.) 603, 614-15, 618; Talbot v. Seeman, 5 U.S. (1 Cranch) 

i, 28-29; Bas v. Tingy, 4 U.S. (4 Dall.) 37, 40 (opinion of 

Washington, J.), 43 (opinion of Chase, J.), 45 (opinion of 

Paterson, J.); National Savings & Trust Co. v. Brownell, 

222 F.2d 395, 397 (D.C. Cir. 1955) ; Hamilton v. McClaugh- 

ry, 186 F. 445, 449-51 (C.C.D. Kan. 1905); Durand v. Hol- 

lins, 8 F. Cas. 111, 112 (C.C.S.D.N.Y. 1860) ; United States 

v. Smith, 27 F. Cas. 1192, 1230 (C.C.D.N.Y. 1806) ; United 

States v. Mitchell, 246 F.Supp. 874, 898(D. Conn. 1965), 

aff’d, 369 F.2d 323 (2d Cir. 1966), cert. denied, 386 U.S. 

972; Savage v. Sun Infe Assur. Co., 57 F. Supp. 620, 621 

(W.D. La. 1944).
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The foregoing, we submit, denionstrates that the fact that 

a case raises the issue of the constitutional power to wage 

war does not automatically make such a case nonjusticiable. 

The question of justiciability is a complex and enigmatic 

one not susceptible to simplistic rule. For guidance in re- 

solving that question as it relates to the issue at bar it is 

once again necessary to look to the language of Baker v. 

Carr. 

III. Tue Issuz of THE CONSTITUTIONALITY OF THE VIETNAM 

War Dores Not Present A NoNnJUSTICIABLE POLITICAL 

(JUESTION. 

In a rather extended discussion in Baker v. Carr, Mr. 

Justice Brennan set out the ‘‘analytical threads’’ of the 

doctrine of political question, any one of which, if inextric- 

able from the case at bar, make the question nonjusticiable. 

Baker v. Carr, supra, at 217. 

‘‘Prominent on the surface of any case held to involve 

a political question is found [1] a textually demon- 

strable constitutional commitment of the issue to a co- 

ordinate political department; [2] or a lack of judi- 

cially discoverable and manageable standards for re- 

solving it; [3] or the impossibility of deciding without 

an initial policy determination of a kind clearly for 

nonjudicial discretion; [4] or the impossibility of a 

court’s undertaking independent resolution without ex- 

pressing lack of the respect due coordinate branches 

of government; [5] or an unusual need for unquestion- 

ing adherence to a political decision already made; [6] 

or the potentiality of embarrassment from multifari- 

ous pronouncements by various departments on one 

question.’’ Id.
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None of these ‘‘analytical threads’’ is inextricable from 

the facts at bar. 

A. The Issue Is Not One Which Has Been Committed 

To A Coordinate Branch Of Government. 

The plaintiff in this case does not seek a determination 

as to the advisability of the decision of the President to 

engage the United States in the Vietnam war. Admittedly, 

that question is political and, therefore, nonjusticiable. See 

Baker v. Carr, supra, at 211-14. Instead, it seeks a determi- 

nation whether the President, in so doing, has exceeded his 

constitutional authority. 

Once the issue is clearly defined as the judicial assess- 

ment of executive action measured against a constitutional 

standard, the inapplicability of the first of these ‘‘analyt- 

ical threads’’ becomes clear. The issue is the distribution 

of powers under the Constitution — a question not com- 

mitted to another branch but one dealt with by this Court 

throughout its history. While the question whether the 

United States shall fight a war in Vietnam is not constitu- 

tionally committed to the judiciary, the question as to which 

political branch shall make that determination is. 

Furthermore, before it can be determined whether there 

has been a textual commitment to a coordinate department 

of the government this Court must take jurisdiction and 

interpret the Constitution. In other words, this Court must 

first determine what power the Constitution confers upon 

the Congress and the executive through Article 1, Section 

8, clause 11 and what power it confers upon the executive 

through Article 2, Section 2, clause 1. If an examina- 

‘tion of these provisions discloses that the Constitu- 

tion gives the Congress and the executive the un- 

divided and unreviewable power to conduct foreign affairs 

and to wage war, review of this issue might well be barred
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by the political question doctrine. On the other hand, if 

the Constitution gives each of these branches power only 

to conduct certain clearly defined and limited military 

activities then further consideration would be necessary to 

determine whether any of the other formulations of the 

political question doctrine are ‘‘inextricable from the case 

at bar.’’ ‘‘In other words, whether there is a ‘textually de- 

monstrable contitutional commitment of the issue to a coor- 

dinate political department of government’ and what is the 

scope of such commitment are questions [this Court]... 

must resolve for the first time in this case.’’ Powell v. 

McCormack, supra, at 549. 

B. There Are Judicially Discoverable And Manage- 

able Standards For Resolving The Issue In 

Question. 

Although the questions presented in the instant case are 

ones upon which reasonable men might differ, they are not 

questions without standards for resolution. The standards 

involved are specific clauses of the Constitution as discover- 

able and manageable as the rather amorphous equal protec- 

tion clause interpreted and applied in Baker, See Powell v. 

McCormack, supra, at 549, and legislative pronouncements 

such as the Gulf of Tonkin resolution and war appropri- 

ation measures. Application of such peculiarly judicial in- 

struments is a task that the courts undertake daily. See 

Baker v. Carr, supra, at 212-13. Furthermore, the relative 

ease with which courts have dealt with similar or related 

standards and/or issues in the past would indicate that the 

present claim involves no unmanageable or undiscover- 

able judicial standards. See Youngstown Sheet & 

Tube Co. v. Sawyer, supra; Montoya v. United 

States, 180 U.S. 261, 267; Ex Parte Qwirin, su- 

pra, at 25; The Pedro, supra, at 363; Masterson v. Howard,
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85 U.S. (18 Wall.) 99; The Protector, 79 U.S. (12 Wall.) 700, 

702; Tyler v. Defrees, supra, at 345; Ex Parte Milligan, 

supra, at 120; The Prize Cases, supra, at 668; Mitchell v. 

Harmony, supra, at 135-387; Fleming v. Page, supra, at 

614-15, 618; Little v. Barreme, supra, at 179; Talbot v. See- 

man, supra, at 28-29; Bas v. Tingy, supra, at 40, 43, 45; 

National Savings & Trust Co. v. Brownell, supra, at 397; 

Hamilton v. McClaughry, supra, at 449-51; Durand v. Hol- 

lins, supra, at 112; United States v. Smith, supra, at 1230; 

United States v. Mitchell, supra, at 898; Savage v. Sun Lrfe 

Assur. Co., supra, at 621; United States v. Anderson, 17 

U.S.C.M.A. 588, 38 C.M.R. 386 (1968); United States v. 

Averette, 38 U.S.L.W. 2535 (C.M.A. April 3, 1970). 

Deciding questions of this type, a matter of applying a 

constitutional or statutory standard to executive action, 

is clearly within the traditional cognizance of this Court 

and is, in fact, the very method by which the Court has 

fuifilled its unique role as the body which delineates the 

boundaries of power within our constitutional system. 

C. Resolution Of This Issue Does Not Requre Policy 

Determinations Of A Kind Clearly Calling For 

The Exercise Of Nonjudicial Discretion. 

Typical of those cases requiring a nonjudicial policy 

determination are those challenging some aspect of national 

or foreign policy such as Pauling v. McNamara, 331 F.2d 

796 (D.C. Cir. 1964), a suit to enjoin the United States 

testing of nuclear weapons. The complaint was dismissed 

on several grounds, among which was the ground that such 

a challenge to policy was nonjusticiable. The Court stated 

that ‘‘decisions in the large matters of basic national policy, 

as of foreign policy, present no judicially cognizable issues 

and hence the courts are not empowered to decide them.’’ 

Pauling v. McNamara, supra, at 798.
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Challenges to policy are not justiciable because authority 

to formulate and implement such policy is balanced in its 

entirety between the political departments. However, it is 

possible to challenge the constitutionality of the methods 

by which such policy was formulated and is being imple- 

mented. This possibility arises when one department has 

attempted to exercise the powers constitutionally assigned 

to another. ‘‘But neither can the President, in war more 

than in peace, intrude upon the proper authority of Con- 

gress, nor Congress upon the proper authority of the Pres- 

ident.’’ Ha Parte Milligan, supra, at 139. Thus, if the 

method of formulating and acting on the policy is in doubt, 

the challenge is actually an allegation of an unauthorized 

exercise of power. The challenge has nothing to do with 

the wisdom of the policy itself, and cannot on those grounds 

be designated a political question. 

However, both types of cases can and often do arise from 

similar fact situations and are thereby often mistaken for 

one another. In Pauling v. McNamara, the plaintiffs sought 

to enjoin nuclear testing because such testing was poten- 

tially harmful to them, Since the authority to test was not 

in serious question, the Court was, in effect, being asked to 

weigh the value of testing against the value of preventing 

potential harm to plaintiffs. On a larger scale, this would 

be like challenging a war solely because it is potentially 

harmful. In each case the complainant is alleging that the 

executive ought not do something, while by implication, ad- 

mitting the executive’s authority to do it. Such a challenge 

is purely to political policy and is thus a political question. 

But the instant case is different. The plaintiff does not 

maintain that the executive ought not conduct the war 

because it is harmful. The plaintiff alleges instead that 

the executive may not constitutionally order the Common- 

wealth’s inhabitants to fight in the Vietnam war because 

that branch has not been given the authority, in
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the manner prescribed by the Constitution, to conduct the 

war. A challenge to constitutional authority is one on which 

the courts may and do act. The courts ‘‘will not stand im- 

potent before an obvious instance of a manifestly unau- 

thorized exercise of power.’’ Baker v. Carr, supra, at 217. 

A factual situation nearly identical with the one at bar, 

and a classic example of this mistaken identity, 1s the case 

of Luftig v. McNamara, 373 F.2d 664 (D.C. Cir. 1967), cert. 

demed sub. nom. Mora v. McNamara, 389 U.S. 934. In Luf- 

tig, the complainant, a private in the United States Army, 

brought suit for declaratory and injunctive relief to enjoin 

the Secretary of Defense and the Secretary of the Army 

from sending him to Vietnam. He argued that American 

military action in that country was unconstitutional and 

illegal and that the Army had no lawful authority to assign 

him there. In affirming the District Court’s dismissal of the 

case as a political question, the Court of Appeals stated: 

‘‘The fundamental division of authority and power estab- 

lished: by the Constitution precludes judges from over- 

seeing the conduct of foreign policy or the use and disposi- 

tion of military power... .’’ Luftig v. McNamara, supra, at 

665-66. - 

That statement, while potentially accurate as the recital 

of a general proposition of law, is perhaps more accurately 

a good example of ‘‘the capacity of the ‘political question’ 

label to obscure the need for case-by-case inquiry,’’ against 

which Mr. Justice Brennan warned in Baker v. Carr, supra, 

at 210. The analytical problem with Luftig is that the 

Court’s concluding clause, (‘‘these matters are plainly the 

exclusive province of Congress and the Executive.’’), begs 

the precise question raised by the case: are the powers pres- 

ently being exercised by the executive granted to it by the 

Constitution or is it, in fact, exercising powers committed 

to the Congress? It is apparent from the cases cited in 

Luftig, which can be distinguished as being either non-
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consent suits or challenges to the wisdom of executive acts 

(rather than to the executive’s authority to act), and the 

ipse diatt quality of the opinion, that the delicacy of the sub- 

ject matter obscured the real issues from the court. The 

same failure to make this critical analytical distinction ap- 

pears in the recent case of Velvel v. Johnson, 287 F. Supp. 

846 (D. Kan. 1968), aff’d, 415 F.2d 236 (10th Cir. 1969), 

cert. demed, 90 S. Ct. 864, which dismissed a taxpayer’s suit 

against the war on grounds of standing, political question 

and non-consent by the government. (However, see Berk v. 

Laird, —— F.2d —— (1970), No. 35007 2d Cir., June 19, 

1970, 2d Cir. Rep. 3379, 3382, where the Second Circuit 

Court of Appeals pointed out that ‘‘the issue on this appeal 

is not whether the courts are empowered to ‘second-guess’ 

the President in his decision to commit the armed forces to 

action, but whether they have the power to make a particu- 

lar kind of constitutional decision involving the division of 

powers between Legislative and Executive branches.’’) 

In other cases found to require a nonjudicial policy de- 

termination, courts have based their conclusions upon the 

lack of necessary factual information. This is not to be con- 

fused with the lack of judicially discoverable and manage- 

able standards, but rather, is another formulation of the 

proposition that courts are not the appropriate body to 

formulate national foreign policy. In Chicago & Southern 

Aw Lines v. Waterman Steamship Corp., supra, the Court 

stated: ‘‘Nor can courts sit 7 camera in order to be taken 

into executive confidences. . .the very nature of executive 

decisions as to foreign policy is political, not judicial.’’ Id., 

at 111. 

However, the resolution of the instant case does not re- 

quire that the Court be taken into executive confidences. 

The question here presented is simply whether the execu- 

tive has the constitutional authority to send inhabitants of 

Massachusetts to participate in the Vietnam war. To decide
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that question it is not necessary that the Court review all 

information relevant to deciding whether to fight the Viet- 

nam war. The Court must know, simply, whether a war 

exists, by whom it was commenced, by whose authority it 

continues and whether the person or persons so commenc- 

ing and continuing the conflict have the authority under 

the Constitution to do so. These questions can all be an- 

swered on the basis of readily ascertainable public infor- 

mation. Secret information is relevant only to non-review- 

able policy determinations. 

D. Judicial Resolution Of The Issues Here Will Not 

Express A Lack Of Respect Due Coordinate 

Branches Of The Government. 

The requirement that the Court show respect to coordi- 

nate branches of government is also inextricably bound up 

in the doctrine of separation of powers. Because each of the 

three branches of government is co-equal with the other 

two and because each has powers and responsibilities of 

equal weight, each branch must respect the other two when 

they are carrying out their assigned responsibilities and 

exercising their assigned powers. This is not to say, how- 

ever, that this Court cannot determine whether one of the 

coordinate branches has exceeded its constitutional author- 

ity in pursuing national policy. Youngstown Sheet & Tube 

Co. v. Sawyer, supra. In the words of former Mr. Chief 

Justice Warren: ‘‘Our system of government requires that 

federal courts on occasion interpret the Constitution in a 

manner at variance with the construction given the docu- 

ment by another branch.’’ Powell v. McCormack, supra, at 

549. 

The Court’s resolution of this issue would not evidence 

a disrespect for a coordinate branch as much as show a 

respect for the Congress and, more importantly, the Con-
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stitution. Any disrespect in such a decision would be that 

calm and principled disrespect which this Court has always 

maintained, not for an individual or branch, but for the 

unauthorized use of power, which would, in the name of 

crisis, abrogate the Constitution. 

K. Present Circumstances Do Not Require Unques- 

tioning Adherence To A Political Decision Already 

Made. 

When a court refuses to hear a case because of the neces- 

sity to adhere to a political decision already made, it in 

effect decides that at that particular time there ought not 

be any judicial pronouncements on the issue in question. 

While refusing to ratify the challenged action, the court, 

for various reasons, feels that judicial review would be 

inappropriate. However, whatever circumstances might 

justify avoidance of a constitutional question on this basis, 

they do not exist on the present facts. 

Resolution of the issues in the case at bar should not be 

avoided because those issues are difficult or so controversial 

that any decision would evoke disapproval and the possi- 

bility of non-compliance with the mandate of this Court. 

Such a contention does not do service to the integrity of 

the Court, and is a dangerous precedent. In fact, this Court 

has noted that it is an ‘‘inadmissible suggestion’’ that ac- 

tion might be taken in disregard of a judicial determina- 

tion. McPherson v. Blacker, 146 U.S. 1, 24; Powell v. Mc- 

Cormack, supra, at 549, n. 86. See Revely, Presidential War 

Making: Constitutional Prerogative or Usurpation, 55 Va. 

L, Rev, 1248, 1269 n. 74 (1970), for evidence of the fact 

that compliance with whatever the Court’s mandate may 

be is a virtual certainty. For a different approach see Tigar, 

Judicial Power, The ‘‘Political Question’’ Doctrine, and 

Foreign Relations, to be published 17 U.C.L.A. L. Rev. No.
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6 (June, 1970). On the contrary, decision is required be- 

cause there is a significant controversy. ‘‘To deny inquiry 

into the President’s power in a case like this, because of 

the damage to the public interest to be feared from upset- 

ting its exercise by him, would in effect always preclude 

inquiry into challenged power, which presumably only 

avewed great public interest brings into action.’’? Youngs- 

town Sheet & Tube Co. v. Sawyer, supra, at 596 (Frank- 

furter, J. concurring), and ‘‘[t]he alleged conflict that such 

an adiudication may cause cannot justify the courts’ 

avoiding their constitutional responsibility. See United 

States v. Brown, 381 U.S. 437,462 (1965) ; Youngstown Sheet 

and Tube Co. v. Sawyer, 343 U.S. 579, 613-614 (1952) 

(Frankfurter, J., concurring) ; Myers v. United States, 272 

U.S. 52, 293 (1926) (Brandeis, J., dissenting).’’ Powell v. 

McCormack, supra, at 549. 

Bui in any determination whether there is a need for 

unquestioning adherence, one must ask what the conse- 

quences of alternative decisions on the main issue will be. 

If the decision is favorable to the government, this Court 

will have ratified the action taken by the executive and the 

persistent and growing doubt as to the war’s legality will 

be gone. The question of constitutional authority will have 

been put to rest. 

If the decision is favorable to the plaintiff, the result 

will not be disastrous. If the Congress so decides, it could 

declare war, or it could establish guidelines for de-escala- 

tion, Even in the absence of congressional action, the Court 

need not order immediate withdrawal from Vietnam but 

may allow a reasonable time for compliance with its man- 

date. This was done in the desegregation cases and in the 

reapportionment cases and could be done here. See Brown 

v. Board of Education, 349 U.S. 294, 300-01; Reynolds v. 

Sims, 377 U.S. 533, 586-87. If it becomes necessary to use 

the injunctive power of this Court, such will be capable
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of enforcement. All persons responsible for the assignment 

of Massachusetts inhabitants to Vietnam are within the 

jurisdiction of the Court, could be ordered either to per- 

form or not perform certain acts and could be supervised 

in their carrying out of such directives. : 

As a practical matter, however, it would probably be 

sufficient that this Court declare that the executive does not 

have the inherent constitutional power to conduct the pres- 

ent level of hostilities in Vietnam. As such, if and until 

Congressional ratification of such hostilities is obtained, 

the executive could be considered to be in violation of the 

Constitution. (If necessary, the effect of such a declaration 

could be stayed for a period of time sufficient for the execu- 

tive to seek such ratification). 

‘““The availability of declaratory relief depends on 

whether there is a live dispute between the parties ...’’ 

and on the instant facts the parties are in dispute as to 

whether the executive has the unilateral constitutional au- 

thority to wage the Vietnam war; ‘‘and a request for a 

declaratory relief may be considered independently of 

whether other forms of relief are appropriate .. .’’ Powell 

v. McCormack, supra, at 518, such as here where both de- 

claratory and injunctive relief have been requested. This 

Court may well determine that declaratory relief, which 

is non-coercive and does not result in the Court ordering 

a coordinate branch to perform a particular act, may be 

the most appropriate form of relief at this stage of the 

proceeding. Cf. Berk v. Laird, supra, at 3386. 

The contention that such a decision would hamper the 

executive’s power to defend the nation in an emergency 

situation is invalid. It is clear that if the territorial security 

of the nation were in danger, the courts would be justified 

in dismissing a challenge to the executive’s authority to 

conduct military activity. That the executive possesses the 

power of self-defense is established by the Prize Cases,
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supra. But the Vietnam war does not present such a situa- 

tion. . 

To attribute finality to the executive’s current actions 

would not only grant to the executive a power expressly 

denied it under the Constitution, but would also make the 

executive judge of the limits of its own power which in turn 

would be an abdication of the constitutional role this Court 

has played since Marbury v. Madison. While judicial rub- 

ber-stamping of executive decisions may be an efficient and 

uncomplicated process and thereby in many respects envi- 

able, it is not commensurate with the constitutionally or- 

dained role of the judiciary. 

‘“The doctrine of the separation of powers was adopted 

by the Convention of 1787, not to promote efficiency 

but to preclude the exercise of arbitrary power. The 

purpose was, not to avoid friction, but, by means of 

the inevitable friction incident to the distribution of 

the governmental powers among three departments, 

to save the people from autocracy.’’? Myers v. United 

States, supra, at 293 (Brandeis, J., dissenting). 

Finality of executive decision can only be a concern of the 

courts when the decision is within the appropriate power 

structure of the Constitution. 

F. Resolution Of The Issues Will Not Result In An 

Embarrassing Confrontation Between Coordinate 

Branches Of The Government. 

The defendant may also contend that the case presents a 

political question because judicial resolution of the Com- 

monwealth’s claim would produce a potentially embarras- 

sing confrontation between .coordinate branches of the 

Federal government. However, a determination of whether
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inhabitants of Massachusetts can be compelled to fight in 

the Vietnam war would require no more than an interpre- 

tation of the Constitution. Such a determination falls within 

the traditional role accorded courts to interpret the law. 

Powell v. McCormack, supra, at 548. Moreover, this Court 

should not be concerned with the possible embarrassment 

to the executive for ‘‘.. .[w]hen all is said and done, one is 

inclined to think that a rigid constitutional frame is on the 

whole preferable even if it serves no better purpose than 

to embarrass an overactive Executive.’’ G. Hausner, Indi- 

vidual Rights in the Courts of Israel, International Lawyers 

Convention in Israel 1958 201, 228 (1959). See also 

Youngstown Sheet & Tube Co. v. Sawyer, supra, at 614 

(Frankfurter, J., concurring). 

IV. Tue Issuz Presentep Dozs Not Necessitate ADJUDI- 

caTIoN Or THe Status Or Ricuts Or A Foreicn 

SovEREIGNTY; THEREFORE, DETERMINATIONS HoLpING 

Sucu Foreign Reuations Proptems NoNJUSTICIABLE 

ARE INAPPOSITE. 

In Oetjen v. Central Leather Co., supra, this Court made 

the broad statement that: 

‘‘Tt]he conduct of foreign relations of our Govern- 

ment is committed by the Constitution to the Executive 

and Legislative —‘the political’— Departments of the 

Government, and the propriety of what may be done 

in the exercise of this political power is not subject to 

judicial inquiry or decision.’’ Jd., at 302. 

The cases discussed in the preceding section of our argu- 

ment demonstrate however, that this proposition is a vast 

overstatement of the principle. See Baker v. Carr, supra, 

at 211-12. An-examination of the holding in Oetjen. and of
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the cases therein relied upon will reveal the true rationale 

of the nonjusticiability doctrine as applied to foreign rela- 

tions problems and will further demonstrate that the plain- 

tiff’s claim in the instant case is not thus foreclosed. 

Oetjen involved the seizure of hides by General Villa, 

the leader of a political faction competing for power during 

the Mexican civil war. Prior to their seizure, these hides 

had been assigned to the plaintiff, but the defendant there- 

after acquired them through a chain of sale traceable to 

Villa. The plaintiff’s claim would fail if the Villa faction 

constituted the legitimate government of Mexico and the 

United States had, in fact, recognized Villa’s government. 

Therefore this Court refused to review the executive’s 

determination, holding the issue to be nonjusticiable be- 

cause such a determination belonged solely to the executive 

department. 

Examination of the text of the Constitution supports 

the finding that the Framers intended the recognition of 

governments to be totally discretionary with the executive. 

The President has the power to ‘‘appoint Ambassadors,’’ 

U.S. Const., Art. 2, § 2, ot. 2, to ‘‘receive Ambassadors 

and other public Ministers,’? U. S. Const., Art. 2, § 3, 

and ‘‘to make Treaties.’’ U. S. Const., Art. 2, § 2, ou. 2. 

Accordingly, he may thus decide to whom to send 

ambassadors, from whom to receive them, and with whom 

to make treaties. This discretion allows the President to 

recognize or withhold recognition of foreign sovereignties. 

The plaintiff in the instant case, unlike the plaintiff in 

Oetjen, does not seek to have this Court redefine the status 

of a foreign sovereignty. 

The Oetjen case cites as precedent five cases falling into 

two categories. The first category includes United States 

v. Palmer, 16 U.S. (3 Wheat.) 610, and Williams v. Suffolk 

Ins. Co., supra. In the former case, this Court said, by way 

of dictum, that it could not decide if Spain and one of its
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‘‘eolonies’’ should be considered nations at war with each 

other. In Williams, the Court would not examine the United 

States position that Buenos Aires had no sovereignty 

over the Falkland Islands. In both cases, as in Oetjen, the 

Court would not examine the status of a foreign nation. 

Foster v. Neilson, 26 U.S. (2 Pet.) 253, is the progenitor 

and outstanding representative of the other three cases 

cited for authority in Oetjen. Here, the plaintiff sought to 

assert title to land in territory claimed by both the United 

States and Spain. The boundary dispute involved the 

meaning of a treaty selling the contested territory to the 

United States. Plaintiff’s claim to the land under a grant 

from Spain could not be adjudicated as the Court, had it 

reached the merits, would have been adjudicating rights 

in a situation where the Constitution, by Article 2, calls 

for an univocal determination by the United States. 

Neither of the concerns in these two strands of cases 

leading to the Oetjen dictum exists in the plaintiff’s claim. 

It does not call into question the executive’s view as to the 

status of North Vietnam vis-a-vis the United States; it 

does not challenge the determination that North Vietnam 

is a state committing aggression against another state. The 

plaintiff neither invokes the rights of North Vietnam nor 

disputes the rights of the United States with respect to 

North Vietnam. Plaintiff urges only that the alleged 

demands of foreign policy may not be invoked to create a 

smoke screen of nonjusticiability and thereby to obscure 

the usurpation of constitutionally delineated power. 

V. JupiciaL Restraint Is INAPPROPRIATE WitH Respect To 

SucH A SiegNiFicant CoNSTITUTIONAL QUESTION. 

To an extent the political question doctrine is not a juris- 

dictioaal limitation but an exercise in judicial self-restraint. 
See Finkelstein, Further Notes on Judicial Self Limita-
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tions, 39 Harv. L. Rev. 221 (1925); A. Bickel, Tur Least 

Dancerous Brancu (1962), (especially chapter 4 ‘‘The 

Passive Virtues’’), and the conclusion of Mr. Justice 

Brennan in Flast v. Cohen, 392 U.S. 83, that: 

‘Tb ]ecause the rules [of the nonjusticiability doctrine | 

operate in ‘cases confessedly within [the Court’s] 

jurisdiction,’... they find their source in policy, rather 

than purely constitutional, considerations .... The 

‘many subtle pressures’ which cause policy considera- 

tions to blend into the constitutional limitations of 

Article III make the justiciability doctrine one of un- 

certain and shifting contours.’’ Id., at 97. 

As such it is a particularly inappropriate vehicle for dis- 

posing of the instant case. The earliest decisions of this 

Court demonstrate that Federal courts cannot and should 

not avoid consideration of important constitutional ques- 

tions simply because the impact on the country will be 

great or because the decision may be controversial: 

‘‘The judiciary cannot, as the legislature may, avoid a 

measure because it approaches the confines of the 

Constitution. We cannot pass it by because it is doubt- 

ful. With whatever doubts, or whatever difficulties, a 

case may be attended, we must decide it, if it be 

brought before us. We have no more right to decline 

the exercise of jurisdiction which is given, than to 

usurp that which is not given. The one or the other 

would be treason to the Constitution.’’ Cohens v. Vir- 

gima, supra, at 403. See also Tigar, Judicial Power, 

The ‘‘Political Question’? Doctrine, and Foreign Re- 

lations, supra. 

The doctrine, to the extent that it bars all review of the 

lawfulness of executive decisions regarding the war powers 

because such review would be difficult or controversial 

is, in effect, an illegal amendment to the Constitu-
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tion. Neither Article 3 nor Article 6 allows the courts to 

exempt the executive from any provisions of the Constitu- 

tion under any circumstances. Nor does the Constitution 

preclude judicial review of constitutional questions in- 

volving war or foreign relations powers. In fact no prin- 

ciple would be more damaging, no concept more revolu- 

tionary, than that the President become a monarch upon 

waving the flag of war and hoisting the banner of foreign 

relations. See Youngstown Sheet & Tube Co. v. Sawyer, 

supra, at 642 (Jackson, J., concurring). No interpretation 

of the Constitution would be more twisted, irrational and 

repugnant to the very idea of the separation of powers 

than that unlawful war-making actions of the President are 

non-reviewable. 

Furthermore, this Court has never before refused to face 

questions because they were of a controversial nature. No 

questions could have been more hotly contested than those 

concerning the Federal bank, Osbury v. Bank of the United 

States, 22 U.S. (9 Wheat.) 738, the Federal income tax, 

Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, the 

Missouri Compromise, Dred Scott v. Sanford, 60 U.S. (19 

How.) 393, and Child Labor Legislation, Hammer v. Dagen- 

hart, 247 U.S. 251. No decision of any court at any time in 

our history has had a more pervasive effect on the fabric 

of our civilization than Brown v. Board of Education, 

supra. Even though each of these cases arose as a 

result of some controversial political decision, there was no 

mention of ‘‘judicial restraint’’ or ‘‘political question.”’ 

Moreover, there are additional considerations rooted in 

the tenor of the era in which we find ourselves that 

eall upon this Court to not apply the principle of judicial 

restraint to the present facts. The first of these considera- 

tions is the mood of the young people of our nation upon 

whom the burden of Indochina falls most heavily. It is the 

spirit of the. young which has been most dramatically 

shattered by what seems to them to be the official hypocri-
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sies of two sets of standards: one, the standard of private 

morality, honesty and adherence to law expected of them, 

the other, a public morality, to which their elders pay 

allegiance, which can rationalize a war pursued outside of 

the Constitution. The most costly and permanent damage 

done to the American society by the Indochina war may 

eventually prove to be the alienation of its young people. 

While there is tangible and visible evidence that the 

hypocrisy of the double standard of private and public 

morality deeply distresses the young, it is the apparent 

exemption which the executive seems to enjoy from consti- 

tutional strictures with respect to the war power which 

perhaps offends them most grievously, for it is this exemp- 

tion which now jeopardizes their very existence. No one 

can say with conviction that the malaise of the young and 

the resultant unrest and violent disorder would cease im- 

mediately should this Court restore the constitutional 

balance. But the consequences of the Court’s continued 

judicial avoidance of the issue are so predictably tragic 

that we believe the hope should be indulged. 

The great men of political ideas have commented for two 

thousand years on the truth of the proposition that hetero- 

geneous and dynamic societies are most safely governed 

by balances of power supported by the authority of a fun- 

damental law. The Stoies, Aristotle, Montesquieu, Locke, 

and our own great synthesizer, Thomas Jefferson, have 

had their views substantially implemented in the American 

system of government. Power has been divided organically 

among the three coordinate branches of the Federal govern- 

ment, and power has been divided geographically between 

state and nation. 

The complex balance of the components has shifted dra- 

matically under the pressure of new technology, changing 

life-styles and new social visions. When these shifts occur 

they need to be tested against the irreducible constitutional
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principles formally and consciously affirmed by this Court. 

This role — umpire of the federal system and referee of 

the separation of powers — has been played well through- 

out our Constitution’s history. Relationships between the 

states and the nation, originally fixed by compromises be- 

tween the locally and nationally oriented delegates to the 

Convention in 1787, have undergone many modifications. 

Each modification has been examined and refined by the 

Court against the imperatives of our constitutional scheme. 

This Court, throughout most of its history, has made judg- 

ments regarding the changing spheres of legislative and 

executive authority at the state and national level, in- 

cluding decisions respecting the emergency exercise of pre- 

sidential powers. Indeed, one of the ironies of presidential 

power is that each of its extensions in the domestic area 

has been challenged and tested in the courts at each stage 

of its evolution. 

We do not argue, therefore, that the federated principles 

drafted in the context of the social imperatives of 1787 be 

literally incorporated into the fundamental structure of law 

today. However, Article 1, Section 8, clause 11 gives to 

Congress, at the very minimum, the exclusive right and duty 

to make the decision to commit the country to war. Every- 

thing in the legislative history of the Constitutional Con- 

vention of 1787 affirms that principle without exception. 

Furthermore, there is nothing in case law or in the action 

of men in American politics which acts as precedent to 

negate that proposition. If the forces of history and the 

conditions of modern international life have made the logic 

of that provision obsolete, then the Court should so state 

in unequivocal terms. If indeed, as the government con- 

tends, war-declaring power has passed from the people 

and the Congress to the President and the executive 

branch by a kind of crude prescription and usage, then we 

submit that it is incumbent on the Court to tell the American
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people that this is the case. At the very least, this Court 

must interpret Article 1, Section 8, clause 11 in the light of 

modern circumstances so as to assist the President and 

the Congress to find a new accommodation of roles which 

will maximize both national interests and the logic of ope- 

rational democracy. 

In a literal sense, it is true that a decision of this Court 

to take jurisdiction of the instant case will have a political 

impact, for questions of politics and constitutional rights 

cannot be mutually exclusive. See Nixon v. Herndon, supra, 

at 540. However, history has proven that a determined 

course of constitutional affirmation is worth the hazards of 

polities. It is axiomatic that in a democratic system in 

which the full exercise of constitutional rights depends 

upon proper exercise of politics both are weakened. We 

are aware that a ruling that presidential wars are uncon- 

stitutional invites the political response of public disillu- 

sionment and congressional confusion. However, to allow 

the power to commit an entire people to total war to become 

vested in a single man, by refusing to review such a con- 

centration against the Constitution, is to indulge an arbi- 

trary power and to invite dictatorship. 

Despite the practices of other constitutional systems, for 

good or evil our system of federalism, logically and histori- 

cally, relies on judicial intervention where there are basic 

constitutional disputes. 

Rather than refuse to examine the merits of the argu- 

ments on the ground that the issue is a political one, this 

Court should assume a responsibility for the ramifications 

of those political issues. In this instance silence may well 

prove more destructive to our institutions of government 

than intervention. In the words of Senator Sam Ervin: 

‘The consequences of this failure to observe the Con- 

stitution are all too evident. True, no Supreme Court



45 

decision has adjudged the war in Vietnam as unconsti- 

tutional on the grounds that Congress adopted no for- 

mal declaration of war and because the Senate gave no 

effective advice and consent. Instead, the declaration 

of unconstitutionality has come from the judgment of 

the people. We see the decree everywhere. For the 

first time in our memory, an incumbent President was 

forced from office. Young men whose fathers and 

brothers volunteered to serve their country now desert 

to Canada and Scandinavia rather than bear arms for 

the country’s cause. Thousands march on Washington 

and picket the White House, the Capitol, and the 

Pentagon... 

...La]nd I cannot shake the feeling that ultimately the 

reason so many are now disrespectful and unrespon- 

sive to authority is because authority was disrespect- 

ful and unresponsive to the Constitution in the making 

of our policy in Vietnam.’’ 115 Cone. Rac. 7125 (daily 

ed. June 25, 1969) 

The President of the United States and a large part of 

the Senate are in disagreement and angry confrontation. 

The people are confused about the proper allocation of 

power. To a greater degree than ever before young people 

no longer communicate with old, students with educators, 

blacks with whites and governed with governors. The edu- 

cational system responsible for the most far-reaching tech- 

nological advances known to man has struck the very 

government to which it pays allegiance. And an entire 

generation of Americans has come to believe that its system 

of government is not or perhaps cannot be responsive to 

the felt needs of its people, that events are truly in control 

of men. These are not historical precedents of little sig- 

nificance. 

In this context, no court can stand by and refuse its
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services to the structure of American government when it 

alone can bring historical perspective and political neu- 

trality to the conflict; when it alone can apply the precepts 

of constitutional decision-making rather than the exigencies 

of political expediency; and law, not power, should be the 

yardstick for the resolution of this conflict. 

The Framers anticipated that governing an independent 

and strongwilled people would not be easy. They feared 

monarchies and the centralization of power which they 

entail and took pains to avoid both. The product of their 

effort was a tripartite form of government whose beauty 

lay not so much in its distribution of power as in its 

ability to check the unconstitutional exercise of such power. 

The Framers’ precautions notwithstanding, the power to 

control the military forces of the United States, including 

the awesome power to make war, has become increasingly 

centralized. The constitutional limitations placed on the 

executive branch of government have been increasingly 

ignored. 

It is through this Court that the Framers intended that 

the Constitution be enforced and therefore, it is to this 

Court that the Commonwealth brings its grievance. The 

time to deal with the legality of the Indochina war is at 

hand for the consequences of not dealing with it have 

become too great. 

VI. Tse Derense Or Soverseicn Immunttry Is Not Avatt- 

ABLE To Tur Derenpant In Tus Case. 

The doctrine and defense of sovereign immunity has 

been widely criticized by commentators, e.g., Jaffe, The 

Right to Judicial Review I, 71 Harv. L. Rev. 401 (1958) 

and Suits Against Governments and Officers: Sovereign 

Immunity, 77 Harv. L. Rev. 1 (1963); Walkup, Immunity 

of the State from Suit by Its Citizens — Toward a More
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Enlightened Concept, 36 Gro. L.J. 310 (1948) ; Block, Suits 

Against Government Officers and the Sovereign Immumty 

Doctrine, 59 Harv. L. Rey. 1060 (1946); increasingly 

eroded by the Congress and state legislature, e.g., crea- 

tion of the Court of Claims, 10 Srar. 612 (1855); passage 

of Tucker Act, 24 Srar. 505 (1887), 28 U.S.C. § 1846(a) 

(1951) ; passage of Federal Tort Claims Act, 60 Star. 812, 

842 (1946), 28 U.S.C. § 1346 (b) (1958) ; and repudiated by 

the courts. See, e.g., Colorado Racing Commission v. Brush 

Racing Association, 186 Colo. 279, 284, 816 P.2d 582, 585-86 

(1957); Mokttor v. Kaneland Community Unit District No. 

302, 18 Ill. 2d 11, 16-21, 163 N.H. 2d 89, 91-95 (1959). More- 

over, this Court has increasingly indicated that in view of 

‘expanding conceptions of public morality regarding 

governmental responsibility,’’ the defense of sovereign 

immunity is an anachronism. Keifer @ Keifer v. RE .C., 

306 U.S. 381, 396; see also F.H.A. v. Burr, 309 US. 242, 

245; REC. v. J.G. Menthan Corp., 312 U.S. 81, 84. 

Indeed, the doctrine of sovereign immunity traditionally 

has operated only when money or property in which the 

government claims some interest is at stake. See H.M. Hart 

& H. Wechsler, THe Frprran Courts anp THE FEDERAL 

System 1176 (1953). Perhaps in this area — economic rights 

as opposed to constitutional rights — application of the 

doctrine is not abhorrent, since alternative relief is nor- 

mally available either in the Court of Claims or under the 

provisions of the Tucker Act. See Malone v. Bowdoin, 369 

U.S. 648, 647 n.8. However, in the instant case, where 

concededly personal constitutional rights of ‘‘great magni- 

tude,’’ are involved, and where no alternative relief is 

available, the doctrine of sovereign immunity is inappli- 

cable. 

However, even assuming that this Court finds the doctrine 

of sovereign immunity applicable here, we submit that the 

allegations of the complaint fall within a well-recognized 

exception to the doctrine.
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That exception occurs (1) when the action of an officer 

of the sovereign is beyond his statutory powers, or (2) when, 

even though the action of the officer is within the scope of 

his authority, the powers themselves or the manner in 

which they are exercised are unconstitutionally void. 

Dugan v. Rank, 372 U.S. 609, 621-22; Larson v. Domestic & 

Foreign Commerce Corp., 337 U.S. 682, 701-02. Moreover, 

the government in another case has admitted to these 

exceptions to the doctrine. Brief for Appellees at 9, Luftig 

v. McNamara, supra. 

The significance of this exception is immediately relevant 

here where the Commonwealth’s challenge is to the statu- 

tory and/or constitutional authority of the executive. See 

Youngstown Sheet & Tube Co. v. Sawyer, supra, at 585- 

88. In fact, this Court has on multiple occasions, without 

regard to the doctrine of sovereign immunity, nullified or 

prevented the actions of officials administering govern- 

mental programs in excess of their authority. Youngstown 

Sheet & Tube Co. v. Sawyer, supra; Hammer v. Dagen- 

hart, supra; Waite v. Macy, 246 U.S. 606; Hill v. Wallace, 

259 U.S. 44; Helvering v. Davis, 301 U.S. 619; Jownt Anti- 

Facist Refugee Comm. v. McGrath, 341 U.S. 123. 

The Commonwealth submits that the reason that this 

Court has applied the doctrine of sovereign immunity with 

restraint, and held it to be ‘‘in disfavor,’’ F.H.A. v. Burr, 

supra, at 245, is the fact that the Federal courts have been 

established to settle controversies between the citizens and 

their government as well as between citizens themselves. 

Umted States v. Lee, supra, at 220. 

Further evidence in support of this conclusion is the fact 

that Congress contemplated that, under 28 U.S.C. §§ 1831 

and 1361, individuals could sue to prevent officers of the 

executive from acting illegally or in violation of the Con- 

stitution. When Section 1331 was revised in 1958, the 

Senate Report accompanying the revision indicated a con-
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egressional intent that Federal courts have jurisdiction over 

most significant categories of Federal questions. S. Rep. 

No. 1830, 85th Cong., 2d Sess., 2 U.S. Copz Cone. & ADMIN. 

News 3099, 3103 (1958). Moreover, the Senate was aware 

that many significant Federal questions involved ilegal 

acts by Federal officials and/or the manner in which such 

officials administer the government, for the Youngstown 

case had been decided only a few years before. 

Thus, in enacting the revised § 1331, Congress evinced the 

intent that the doctrine of sovereign immunity not bar 

cases raising Federal questions with respect to ilegal 

actions on the part of Federal officials. 

Analogous arguments with respect to § 1361 also lead 

to the conclusion that Congress intended that the Federal 

courts entertain suits questioning the legality of acts of 

officers of the executive, for § 1361 permits actions in 

the nature of mandamus to be brought against government 

officers. Since mandamus lies to compel an officer to per- 

form his duty or to compel him to refrain from actions for 

which he has no authority, Congress intended, we submit, 

that the doctrine of sovereign immunity not bar plaintiffs 

from suing to prevent government officers from taking 

action outside their statutory or constitutional authority. 

S. Rep. No. 1992, 87th Cong., 2d Sess., 2 U.S. Copr Cone. 

& Apmin. News 2784, 2785, 2786, 2787 (1962). Indeed, 

though the defendant will most assuredly assert that the 

doctrine of sovereign immunity bars this suit because it is 

in substance one against the United States, the Senate 

Report on the revised § 13861 specifically points out 

that this statute was designed to permit plaintiffs to bring 

‘factions which are in essence against the United States.’’ 

Id., at 2786. 

The irrationality inherent in a determination that the 

defendant is sovereignly immune from the present suit is at 

once apparent. Under such a determination, a government
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established: for, the protection.and welfare of its citizens 

would be allowed to bring harm upon those citizens without 

fear of being subjected to judicial scrunity — a total nega- 

tion of the rule of law. A court, which has no difficulty in 

overturning the unconstitutional exercise of Federal legis- 

lative power would, in effect, refuse to apply the same 

standards to executive action. A government instituted as 

one of checks and balances between coordinate branches 

would find that it had only one branch with two not very 

effective checks. Clearly then, the doctrine of sovereign 

immunity cannot be a defense to. this action. 

VII. Tue Participation Or Tuer Unttrep States In THE 

UnpEcLARED Wark In Vietnam Is UNCONSTITUTIONAL. 

A. The Indochina Conflict Is A War Within The 
Meaning Of Article 1, Section 8, Clause 11 Of The 

Constitution. 

Article 1, Section 8, clause 11 of the Constitution pro- 

vides that ‘‘[t]he Congress shall have Power... To declare 

War....’’ (Emphasis supplied). In order for this Court 

to make a determination that the executive has violated 

this clause of the Constitution, it must first determine that 

the conflict in Vietnam is a ‘‘war.’’ The Convention debates 

of 1787 indicate that the Framers intended no esoteric use 

of the word ‘‘war’’ in Article 1. They did not, as the execu- 

tive has in the past asserted, intend to refer only to those 

instances of military action in which the United States 

seeks to conquer another nation out of territorial designs, 

or other imperialist motives, or in former Undersecretary 

of State Katzenbach’s words, wars of ‘‘aggression’’ or 

‘‘conquest.’’? Hearings on S. Res. 151 Before The Senate 

Committee on Foreign Relations, 90th. Cong., 1st Sess. 

80-81 (1967) [hereinafter cited as National Commitments 

Hearimgs].



51 

It is apparent from the history of the drafting of the 

Constitution, and from the exercise of common sense, that 

Congressional control over the nation’s entry into war 

embraces all major military involvement. The concern of 

the Framers of the Constitution was that the President be 

denied the power to initiate warfare. 3 M. Farrand, THE 

REcoRDS OF THE FEDERAL CoNvENTION of 1787 250 (1911). 

There is not the shghtest indication that the executive en- 

joys a special prerogative to initiate a ‘‘benevolent”’ 

war or a war of ‘‘limited objectives.’’ On the contrary, 

having experienced the abuses inherent in treating warfare 

as a royal prerogative, the Framers distrusted the execu- 

tive’s belief in its ability to define national objectives. 

See Abraham Lincoln, quoted in E. Corwin, Tuer Prast- 

DENT: OFFICE AND Powers 451 (4th ed. 1957); THe Frper- 

auist No. 69 (A. Hamilton). Therefore, in giving the power 

1o declare war to Congress, the Framers intended the word 

‘“war’’ to be defined in its commonly understood fashion. 

At the time of the drafting of the Constitution, war was 

considered to be ‘‘[t]hat state in which nations, under au- 

thority of their respective governments prosecute their 

rights by foree.’’ E. Vattel, THe Law or Nations, Book 

III — ‘‘Of War,’’ Chapter 1, Section 1 (1760). The defini- 

tion today remains remarkably similar to that early under- 

standing. It can be ‘‘a period of armed conflict between 

political units,’’ WesstEer’s THIRD New INTERNATIONAL Dtc- 

TIONARY (1961, Springfield, Massachusetts), or ‘‘a conten- 

tion of States through their armed forces.’’ 2 L. Oppen- 

heim, International Law $$ 55, 57 (7th ed. H. Lauter- 

pacht 1952). 

This Court adopted the essence of these varying defini- 

tions in The Prize Cases, where it found war to be ‘‘[t]hat 

state in which a nation prosecutes its right by foree.’’ Prize 

Cases, supra, at 666; cf. Bas:v. Tingy, supra, at 40. This 

definition has been further interpreted by lower courts to
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mean ‘‘a condition of armed hostility between states.”’ 

Navois Corp. v. The Ulysses II, 161 F. Supp. 932, 939 (D. 

Md.), aff’d per curiam, 260 F.2d 959 (4th Cir. 1958) ; accord, 

Umted States v. Borthk, 122 F. Supp. 225, 227 (M.D. Pa. 

1954); see 2 L. Oppenheim, Internationa Law 209 (7th 

ed. H. Lauterpacht 1952); Unirep Strarss Army F'reip 

Manuva 27-10, The Law of Land Warfare 7 (1956). The 

definition has been used by the Court of Military Appeals 

in determining whether the Korean conflict was a war 

within the meaning of the Uniform Code of Military Jus- 

tice. In holding Korea to be a war, the Court added much 

practical substance to the definition by stating: 

‘We believe a finding that this is a time of war, within 

the meaning of the language of the Code, is compelled 

by the very nature of the conflict ; the manner in which 

it is carried on; the movement to, and the presence of 

large numbers of American men and women on, the 

- battlefields ...,; the casualties involved; the sacrifices 

required; the drafting of recruits to maintain the large 

number of persons in the military service; the national 

emergency legislation enacted ...; the executive orders 

promulgated; and the tremendous sums being ex- 

pended... .’’ United States v. Bancroft, 3 U.S.C.M.A. 

3, 0, 11 C.M.R. 3, 5 (1953). 

Furthermore, it is well settled that a state of war can 

exist prior to or even in the absence of a formal declara- 

tion. See, e.g., Montoya v. United States, supra, at 267; The 

Pedro, supra, at 363; The Protector, supra, at 702; Master- 

son v. Howard, supra, at 105; Bas v. Tingy, supra, at 38-39; 

New York Life Ins. Co. v. Bennion, 158 F.2d 260 (10th Cir. 

1946), cert. denied, 331 U.S. 811, rehearing denied, 331 

U.S. 867; Navois Corp. v. The Ulysses II, supra, at 938;
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Urited States v. Bancroft, supra; J. Stone, Lecat ContRous 

oF INTERNATIONAL ConFLict 304-05 (2d ed. 1959). 

The Court of Military Appeals, in United States v. An- 

derson, supra, has held that such an undeclared state of war 

exists in Vietnam. In Anderson, the defendant, charged 

with desertion, alleged that the statute of limitations had 

run on his offense. The Court, holding that the statute of 

limitations on desertion was suspended ‘‘in time of war,”’ 

upheld the conviction. In its opinion, the Court stated: 

‘The current military involvement of the United 

States in Vietnam undoubtedly constitutes a ‘time of 

war’ in that area. ...’’ Umted States v. Anderson, 

supra, at 589, 387. 

The same conclusion was reached by the United States 

District Court for the District of Rhode Island: 

‘‘|T]t can hardly be denied that a time of war does 

exist for this country. ... [It is] certainly of such 

obviousness and immediacy as to demand judicial no- 

tice. The astronomical government expenditures in 

furtherance of the American effort in Vietnam exceed- 

ing two billion dollars a month, the macabre toll of 

young American lives, the explosion in the public 

forum rocking the country to its very foundation, the 

intimacy with the horror of human beings in mortal 

combat as relived on television sets, and the presence 

of approximately one-half million troops in Vietnam 

are all too real to dispute that we are indeed engaged 

in war: that a time of war does tragically exist.’’ 

H, P. Hood & Sons, Inc. v. Reali, 308 F. Supp. 788, 789- 

90 (D.R.I. 1970). 

Nor do the judicial conclusions referred to above seem
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anomalous when put in the context of the military commit- 

ment this nation has made to the conflict in Indochina, This 

commitment has, at times, reached more than 550,000 and 

presently involves over 400,000 men; it has seen, to this 

date, approximately 42,000 men killed and over 280,000 

wounded; it has seen this nation drop more bomb tonnage 

than was dropped on Germany and Italy in World War II, 

and, in pure military terms, it is, excluding the Civil War, 

the third largest military venture in the history of this 

nation. Note, Congress, The President, and The Power to 

Commit Forces to Combat, 81 Harv. L. Rev. 1771, 18038 

(1968) ; CommirTEr on Foreign Retations, Unitep States 

Senate, 91st Cong., Ist Sess., Backcrounp INFORMATION 

Rextatine to SourHeast Asta AND VietNam (Comm. Print 

1969). (Final statistics on troops killed and wounded ob- 

tained in a telephone conversation with Public Affairs Office 

of the Department of Defense, Washington, D.C.). Further- 

more, both the executive and the legislative branches of the 

government have on several occasions indicated that they 

consider the conflict in Vietnam to be a war. In his news 

conference of July 28, 1965 former President Johnson 

spoke of the armed struggle, identified the enemy state, 

and described what we are contending for: 

‘‘This is a different kind of war. There are no march- 

ing armies or solemn declarations. Some citizens of 

South Vietnam at times, with understandable griev- 

aiaces, have joined in the attack on their own govern- 

ment. 

But we must not let this mask the central fact that 

this is really war. It is guided by North Vietnam and 

it is spurred by Communist China. Its goal is to con- 

quer the South, to defeat American power, and to ex- 

tend the Asiatic dominion of communism.’’ 2 Lyndon 

B. Johnson, Pustic Papers or THE PRESIDENTS OF THE 

Unrrep States — 1965 794 (1966).
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And, former Ambassador Cyrus Vance on one occasion 

expressed this hope: 

‘“‘Once again, therefore, I urge you [North Vietnam] 

to join with us in steps to reduce the level of violence 

and bring the war to an end and to discuss with us 

the withdrawal of all foreign forces from the South — 

yours as well as ours.’’ Notes of remarks, Sept. 18, 

1968, in 59 Dep’r State Butt. 3638, 364 (1968). 

The former President on other occasions observed that 

‘‘{tl]he war is dirty and brutal and difficult.’? Address at 

Johns Hopkins University, April 7, 1965, in 52 Drr’r Stare 

Buti. 606, 838-39 (1965). He did, in good faith, time and 

time again assure the world that ‘‘the United States... 

seeks no wider war.’’ Message to the Congress, August 5, 

1964, in 51 Dep’r State Buty. 261, 262 (1964). 

In addition, members of Congress have referred to the 

Vietnam conflict as a ‘‘war.’’ In discussing the Defense 

Supplemental Appropriations Bill, H. R. 17734, members 

of the 90th Congress repeatedly referred to the Vietnam 

conflict as a war which was carried out solely by the execu- 

tive. See, e.g., 24 ConGRESSIONAL QUARTERLY 1445 (June 14, 

1968). Therefore, the Commonwealth submits that, as in 

Umted States v. Anderson, supra, at 590, 388, citing Bas 

v. Tingy, supra, at 40: 

‘‘When a state of hostilities is expressly recognized 

by both Congress and the President, it is incumbent 

upon the judiciary to accept the consequences that at- 

tach to such recognition.’’ 

The consequence of the recognition in the instant case is a 

determination by this Court that the United States is at 

‘‘war’’ within the meaning of the Constitution.
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B. The Executive Does Not Have The Constitutional 

Power To Wage War Without Congressionai 

Authorization. 

1. The power to commit this nation to war is 

granted exclusively to Congress by the Constitu- 

t10n. 

While both the executive and Congress have extensive 

war powers under the Constitution, we submit that it is 

clear that the ultimate control of the military establishment 

has been granted to the Congress. The source of this con- 

trol is Article 1, Section 8, which provides, in pertinent 

part, that: 

‘<The Congress shall have power... 

To declare War... 

To raise and support Armies, but no Appropriation 

of Money to that Use shall be for a longer Term than 

two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation 

of the land and naval Forces ; 

To provide for calling forth the Militia to execute 

the Laws of the Union, suppress Insurrections and 

repel Invasions; 

To provide for organizing, arming, and disciplin- 

ing, the Militia, and for governing such Part of them 

as may be employed in the Service of the United 

States... .’’ (Emphasis supplied). 

The Framers’ circumscription of executive authority to 

commit military troops to combat by placing the plenary 

military power, as well as the exclusive power to declare
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war, in Congress, was a produet of their historical experi- 

ence. 
By his ‘‘executive prerogative” the King of England 

had always had the power to commit that nation to war. In 

a desire to prevent the devastating ease with which one man 

could make that decision, the Framers were careful to vest 

the power to wage war in the body most representative of 

the people. Berk v. Laird, supra, at 3382. See Justice 

Story’s analysis of the Framers’ concern in 2 J. Story, 

CoMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 

92 (5th ed. 1891) ;? E. Corwin, Tur Constitution anp WHat 

i Means Topay 61 (10th ed. 1948); C. Berdahl, War 

Powers oF THE Executive IN THE Unirep States 79 (1921). 

That the Framers had strong feelings about this important 

decision is evidenced by the following statement of Alex- 

ander Hamilton: 

‘“The Congress shall have the power to declare war; 

the plain meaning of which is, that it is the peculiar 

and exclusive duty of Congress, when the nation is at 

peace, to change that state into a state of war;.. .in 

other words, it belongs to Congress only to go to war.’’ 

Hamilton, No. 1 of ‘‘Lucius Crassus’’ (Dee. 17, 1801) 

reprinted in R. Morris, ed., ALEXANDER HAMILTON AND 

THE Founpine oF THE Nation 526 (1957) (Original 

emphasis). See also J. Madison, DEBATES ON THE 

FrpEeRAL Constitution 4389 (Elliot, ed. 1845). 

  

3““The power of declaring war. . .is, in its own nature and effects, 
so critical and calamitous, that it requires the utmost deliberation, 
and the suceessive review of all the councils of the nation... . The 
co-operation of all the branches of the legislative power ought, 
upon principle, to be required in this the highest act of legislation, 
‘as it is in all others... .This reasoning appears to have had ereat 
weight with the (constitutional) convention, and to have decided 
its choice.”
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This-proposition finds further support in the Federalist 

Papers, See, e.g., THE Feperatist No.41, at 249-50 (H.Lodge 

ed. 1888) (Madison), which are to be given great weight 

in determining the true meaning of constitutional provi- 

sions, Transportation Co. v. Wheeling, 99 U.S. 2738, 280. 

Moreover, it was the understanding of the States of 

the Union at the time of the ratifying of the Constitution, 
See Wilson, State House Speech, in Mason, FREE GoverRn- 

MENT IN THE Maxine 265 (8d ed. 1965); 2 J. Story, Com- 

MENTARIES ON THE CONSTITUTION OF THE UNITED StatsEs 92- 

93 (5th ed. 1891), due to the fear of the people that without 

such an assignment of the war-making power, a single man 

would have massive power which would be used, to the 

great detriment of the populace, arbitrarily and without 

check, See EK. Corwin, THz Presipent: Orrick AND PowErRs 

180 (4th ed. 1957); 1 M. Farrand, THr Recorps oF THE 

FrperaL ConventTION oF 1787 316 (1911); it was recently 

reaffirmed by the 90th Congress of the United States: 

‘‘There is no uncertainty or ambiguity about the 

intent of the framers of the Constitution with respect 

to the war power. Greatly dismayed by the power of 

the British Crown to commit Great Britain — and with 

it the American colonies — to war, fearful of the pos- 

sible development of monarchical tendencies in their 

new republic, and fearful as well of the dangers of 

large standing armies and military defiance of civilian 

authority, they vested the power to commit the United 

States to war exclusively in Congress. This power 

was not, like certain others, divided between the exec- 

utive and the legislature; it was conferred upon Con- 

gress and Congress alone... .’’ S. Rep. No. 797, 

90th Cong., 1st Sess. 8 (1967) [hereinafter cited as 

National Commitments Report] ;
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and it has been recognized by this Court on several occa- 

sions. See, e.g., ‘‘By the Constitution, Congress alone has 

the power to declare a national or foreign war. ... [The 

President] has no power to initiate or declare a war... .”’ 

Prize Cases, supra, at 668; ‘‘ Nothing. . .is plainer than that 

declaration of a war is entrusted only to Congress.’’ 

Youngstown Sheet & Tube Co. v. Sawyer, supra, at 642 

(Jackson, J., concurring) ; ‘‘. . . the Constitution has dele- 

gated to Congress the power of originating war by decla- 

ration... .’? Ex Parte Milligan, supra, at 18; ‘‘The whole 

powers of war being, by the Constitution of the United 

States, vested in Congress, the acts of that body can alone 

be resorted to as our guides in this inquiry. . . .Congress 

may authorize general hostilities. . .or partial hostilities, 

..? Talbot v. Seeman, supra, at 28. 

Thus, the Commonwealth contends that this Court must 

give effect to the obvious intent of Article 1, Section 8, 

clause 11 of the Constitution, namely, that only Congress 

can make the decision to wage war in Vietnam. See Velvel, 

The War in Viet Nam: Unconstitutional, Justiciable, and 

Jurisdictionally Attackable, 16 Kan. L. Rev. 449, 450-53 

(1968); Knox v. Lee, 79 U.S. (12 Wall.) 457, 531; Umted 

States v. Classic, 313 U.S. 299, 316, rehearing denied, 314 

U.S. 707. 
2. Nothing in the inherent powers of the exec- 

utwe, mcluding the power to repel sudden attacks, 

justifies the extent of our military commitment in 

Vietnam. 

It has been suggested that the words of clause 11, ‘‘to 

declare war,’’ mean only that the Congress has the author- 

ity ‘‘to announce,’’ not to decide whether war shall be com- 

menced, and that the actual power to commence war resides 

in the executive. See, e.g., Department of State Memor- 

andum, The Legality of United States Participation in the
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Defense of Vietnam, reprinted in 75 Yate L.J. 1085, 1100- 

1101 (1966) [hereinafter cited as Legal Advisor]. This at- 

tempt of the executive branch to emasculate the constitu- 

tional provision which precludes the executive from initi- 

ating hostilities is without logical or authoritative support, 

as the Constitutional Convention debates on the subject 

clearly indicate. J. Madison, THr Drpates IN THE WEDERAL 

ConvENTION oF 1787 (G. Hunt & J. Scott, eds. 1920) [here- 

inafter cited as Dresatss]. 

At the convention, the Committee of Detail’s draft gave 

the Legislature the power ‘‘[t]o make war.’’ Drsatss, 

supra, at 341. Some delegates believed, however, that this 

clause would prevent the President from responding to an 

emergency situation before the Congress could assemble 

and act. Pierce Butler ‘‘was for vesting the power in the 

President.’’ DeBatss, supra, at 418. Elbridge Gerry rejoined 

that he ‘‘never expected to hear in a republic a motion to 

empower the Executive alone to declare war.’’ Drzatss, 

supra, at 419. 

Charles Pinckney objected to vesting the power ‘‘to make 

war’’ in the entire Legislature. He felt that the House 

‘‘was too numerous for such deliberations. The Senate 

would be the best depositary, being more acquainted with 

foreign affairs... .’’? DeBateEs, supra, at 418. George Mason 

‘‘was against giving the power of war to the Executive, 

because [it was] not safely to be trusted with it; or to the 

Senate, because [it was] not so constructed as to be entitled 

to it.’’ Drsatss, supra, at 419. Clearly Mason’s overriding 

concern was to vest the war power in the body most repre- 

sentative of the people. 

In order to clarify the distribution of the war power 

between the Legislature and the executive, Madison and 

Gerry moved ‘‘to insert ‘declare’ striking out ‘make’ war; 

leaving to the Executive the power to repel sudden attacks.’’ 

Desates, supra, at 418 (Emphasis in original text). Sher-
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man agreed that while the executive should be able ‘‘to 

repel,’’? he should not be able ‘‘to commence’’ war. 

Despates, supra, at 418-19. 

The overriding purpose of the debates on the war clause 

clearly was to circumscribe the authority of both the Legis- 

lative and the executive so that the Government might not 

summarily involve the citizens in a burdensome war or 

present the people with a fat accompli. Oliver Elsworth 

stated that ‘‘[i]t should be more easy to get out of war, 

than into it.’’ Depatss, supra, at 419. Here the concern was 

with compounding a mistaken entry into war by limiting the 

ease with which the Government could make peace. George 

Mason was for ‘‘clogging rather than facilitating war.’’ 

Depates, supra, at 419. 

The debates clearly reveal that except for the President’s 

authority ‘‘to repel sudden attacks,’’ the Congress was to 

have exclusive power ‘‘to make war.’’ ‘‘Declare’’ was sub- 

stituted for ‘‘make”’ only to clarify that the President could 

act in emergency situations until such time as the Congress 

could convene to consider the matter. 

See also Berk v. Laird, supra, at 3382; R. Russell, The 

United States Congress and the Power to Use Military 

Force Abroad, April 15, 1967, 42 (unpublished thesis in 

Fletcher School of Law and Diplomacy Library); State- 

ment of Senator Ervin, National Commitments Hearings, 
supra, at 194; Note, Congress, the President, and The Power 

to Comnut Forces to Combat, supra, at 1772-75; Comment, 

The President, The Congress, and the Power to Declare 

War, 16 Kan. L. Rev. 82 (1967); National Commitments 

Report, supra, at 8-9; 2 M. Farrand, Tue Recorps or THE 

FeperaL CoNvEeNTION oF 1787 318-19 (1911). Moreover, 

The Legal Advisor for the Department of State concedes 

that the purpose of the Madison-Gerry Amendment was to 

give the executive the ‘‘power to repel sudden attacks.’’ 54 

Dep’r or State Butt, 474, 484.
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Furthermore, this Court acknowledged the foregoing to 

be the intent of the Framers in its decision in the Prize 

Cases, supra, where it concluded that the President has the 

authority to commit the military to action only in circum- 

stances where emergency demands it. 

‘“‘Tf a war be made by invasion of a foreign nation, 

the President is not only authorized but bound to 

resist force by force. He does not initiate the war, but 

is bound to accept the challenge without waiting for 

any special legislative authority.’’ Id., at 668. 

The fact that the Framers of the Constitution were will- 

ing to tolerate this one extraordinary exercise of the war 

powers by the executive offers no support for the conten- 

tion that the executive now has the power to initiate war. 

In fact, in spelling out the one instance in which the execu- 

tive, rather than the Congress, might initiate hostilities, 

the Framers emphasized their conscious decision to place 

exclusive control over the commencement of warfare with 

Congress in all other instances. 

Therefore, we submit that the executive has no legal au- 

thority to initiate armed conflicts, or to continue existing 

hostilities, except when Congress provides it with that au- 

thority by delaring war. Neither does the executive have 

authority to take domestic actions in furtherance of such 

ulegal wars. It may use force to repel sudden or imminent 

attacks, but as soon as time is available Congress must be 

asked for a limited or general declaration of war. Only in 

this way can the representatives of the people, rather than 

a small group of Presidential advisers, decide whether the 

price in lives and resources will outweigh the national 

interest involved. 

This Court cannot refrain from striking down arbitrary 

or unauthorized executive actions, merely because they
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take the form of a war or occur as part of a war effort. 

Youngstown Sheet & Tube Co. v. Sawyer, supra; Lichter 

v. United States, 334 U.S. 742, 779. The fact that the 

locus of much of the executive’s actions lies outside the 

boundary of the United States does not serve to clothe its 

acts with legal authority if they would otherwise be in- 

valid. To claim that the holding in Youngstown should 

‘“stop at the water’s edge’’ is, in the context of this case, 

to dangerously weaken the separation of powers principle: 

‘‘Nothing in our Constitution is plainer than that 

declaration of a war is entrusted only to Congress. 

Of course, a state of war may in fact exist without a 

formal declaration. But no doctrine that the Court 

could promulgate would seem to me more sinister and 

alarming than that a President whose conduct of 

foreign affairs is so largely uncontrolled, and often 

even 1s unknown, can vastly enlarge his mastery over 

the internal affairs of the country by his own commit- 

ment of the Nation’s armed forces to some foreign 

venture. Youngstown Sheet & Tube Co. v. Sawyer, 

supra, at 642 (Jackson, J., concurring) (Footnote 

omitted). 

Such carte blanche treatment of the executive’s overseas 

powers — inflation of the theory that the President is 

supreme in the field of foreign affairs, cf. United States v. 

Curtiss — Wright Export Corp., 299 U.S. 304, 315-21 — 

does violence to any and all constitutional guarantees 

against arbitrary governmental action. Cf. Afroyim v. 

Rusk, 387 U.S. 253; Aptheker v. Secretary of State, supra. 

Nor can reliance be placed on a generalized ‘‘executive 

power’’ or on the President’s duty to faithfully execute the 

laws:
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‘“The duty of the President to see that the laws be 

executed is a duty that does not go beyond the laws or 

require him to achieve more than Congress sees fit to 

leave within his power.’’ Myers v. United States, 

supra, at 177 (Holmes, J., dissenting).* 

In other words, the President has no ‘‘implied,’’ ‘‘in- 

herent’? or otherwise unlisted powers, Youngstown Sheet 

& Tube Co. v. Sawyer, supra, but instead derives his power 

totally from the provisions of the Constitution, Ex Parte 

Qurin, supra, at 25. 

Any argument that a declaration of war is an outmoded 

instrament, not adapted to the realities of modern warfare, 

Statements of Undersecretary Katzenbach, National 

Commitments Hearings, supra, at 80-81, 161, 174, is not 

enly without merit, but also runs squarely into the letter 

and spirit of the Constitution and the President’s duty as 

a pubuce official to enforce it. Cooper v. Aaron, 358 USS. 1. 

Indeed, as one commentator has noted: 

‘“{T]f in 1787 it was the wiser course to entrust the 

decision as to war and peace to a broadly represen- 

tative body rather than to the judgment of a single 

man, the greater hazards of the modern world seem 

to make it all the more important to retain this check 

on an impetuous exccutive.’’? F. Wormuth, THe Vier- 

NAM War: THE PRESIDENT VERSUS THE CONSTITUTION 5 

(1968). See also Kurland, The Impotence of Reticence, 

1968 Duxs L.J., 619 (1968). 

  

“The line of eases beginning with In re Neagle, 135 U.S. 1, and 
In re Debs, 158 U.S. 564, is inapposite here because the basic con- 
stitutional command that Congress shall declare war clearly for- 
bids the President to do the same thing. In those cases there was 
no constitutional or statutory command that the President not act 
in the manner in which he acted.
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Furthermore, to hold that Article 1, Section 8, clause 11, 

of the Constitution is now meaningless would be in clear 

derogation of the principle that all constitutional provisions 

must be given full meaning and effect. See Holmes v. 

Jennison, 39 U.S. (14 Pet.) 540, 570-71; accord, Wright v. 

United States, 802 U.S. 588, 588; see also Marbury v. 

Madison, supra, at 174; Ullmann v. Umted States, 350 US. 

422, 428, rehearing dented, 351 U.S. 928. 

Vietnam does not represent an example of a President 

reacting to a military emergency which does not allow time 

for a thorough Congressional debate. The executive has 

in fact admitted this to be so in a State Department letter 

to the chairman of the Senate Foreign Relations Committee, 

reported in 28 ConaGREssionaL QuaRTERLY 785 (March 

20, 1970). On the contrary, the military ‘‘emergency’’ in 

that country has existed for almost fifteen years. There 

has been ample opportunity for the executive to go to 

Congress and seek, in a straightforward fashion, authoriza- 

tion to conduct the present level of hostilities. Nowhere in 

the Constitution is it even contemplated that, given such 

an opportunity, the President have the power to unilaterally 

pursue a military involvement to the extent this nation is 

now involved in Vietnam. 

3. Nothing wm the executive’s power as ‘‘Com- 

mander-in-Chief’’ can justify the extent of our 

military comnutment in Vietnam. 

Nor can power to engage the nation in war without Con- 

gressional authorization be found in the so-called ‘‘Com- 

mander-in-Chief’’ clause. U.S. Const. Arr. 2, § 2, cu. 1. 

This constitutional provision merely places the executive 

at the apex of the pyramid of military command, making 

him ‘‘first general and admiral.’’ Tue Feperatist No. 69,
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at 430 (H. Lodge ed. 1888) (A. Hamilton) ;> accord, Ware 

v. Hylton, 3 U.S. (3 Dall.) 199, 273 (Iredell, J.) ; Madsen v. 

Kinsella, 93 F. Supp. 319, 323 (S.D. W. Va. 1950), aff’d, 

343 U.S. 341. As Mr. Chief Justice Taney, speaking for this 

Court in Fleming v. Page, supra, stated: 

‘‘As commander-in-chief, he [the executive] is au- 

thorized to direct the movements of the naval and 

military forces placed by law at his command, and to 

employ them in the manner he may deem most effec- 

tual to harass and conquer and subdue the enemy. [d., 

at 615. 

However, it is clear that this power to direct or command 

the military forces of this nation includes, insofar as is 

here relevant, only the authority to ‘‘wage war which Con- 

gress has declared.’’ Ex Parte Quirin, supra, at 26. 

This Court interpreted the war making powers of the 

Constitution in just this fashion in Ex Parte Milligan, 

supra, where it stated that: 

‘¢. , . the Constitution has delegated to Congress the 

power of originating war by declaration, when such 

declaration is necessary to the commencement of hos- 

tilities,.... 

... After war is originated, whether by declaration, 

invasion, or insurrection, the whole power of conduct- 

ing it...is given to the President.’’ Jd., at 18. 
  

5““The President is to be Commander-in-Chief of the army and 
navy of the United States. In this respect, his authority would be 
nominally the same with that of the king of Great Britain, but in 
substance, much inferior to it. It would amount to nothing more 
than the supreme command and direction of the military and naval 
forces as first General and admiral of the confederacy; while that 
of the British king extends to the declaring of war and to the 
raising and regulating of fleets and armies, all of which, the Con- 
stitution under consideration, would appertain to the legislature.’’
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The same conclusion was reached by former Mr. Chief 

Justice Hughes, who, writing of the distribution of war 

powers under the Constitution, stated: 

‘‘To the President was given the direction of war as 

the Commander-in-Chief of the Army and Navy. It 

was not in the contemplation of the constitution that 

the command of forces and the conduct of campaigns 

should be in charge of a council or that as to this 

there should be division of authority or responsibility. 

The prosecution of war demands in the highest degree 

the promptness, directness and unity of action in mil- 

itary operations which alone can proceed from the 

Executive. This exclusive power to command the army 

and navy and thus to direct and control campaigns 

exhibits not autocracy, but democracy fighting effec- 

tively through its chosen instruments and in accor- 

dance with the established organic law.’’ 42 A.B.A. 

Rep. 232, 233 (1917). 

Explicitly, then, the Commander-in-Chief clause was 

never intended to abrogate or modify the provisions of 

Article 1, Section 8, clause 11, relative to the necessity of 

receiving Congressional authorization for the waging of 

war. R. Russell, The United States Congress and the Power 

to Use Military Force Abroad, supra, at 27-28, 63. 

4. Isolated incidents of Umted States use of 

military force abroad are not precedent for the 

waging of a war in Vietnam without Congres- 

sional authorization. 

The executive has, on numerous occasions in the past, 

committed armed forces to combat without Congressional 

authorization. However, the argument that these incidents
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act as precedent for the present executive’s commitment 

of troops in Vietnam is not legally persuasive. In the first 

place, not every episodic use of armed force constitutes a 

‘“state of war’’ within the meaning of the Constitution. 

J. Rogers, Worup PoLiciInc and THE ConstiITuTION 21 

(1945); Note, Congress, The President and The Power to 

Comnut Forces to Combat, supra, at 1774. The isolated 

incidents cited by the government in support of its position 

in Vietnam,® 54 Drp’r Starr Butt. 474, 484 (1966), clearly 

are minor actions, Statement of Undersecretary Katzen- 

bach, National Commitments Hearings, supra, at 81, which 

can be justified either on the grounds of protection of 

American lives and property or as military acts of pure 

self-defense in which the demand for action was immediate. 

See EK. Corwin, THe Presrpenr’s Contrrou or Forricn Re- 

LATIONS 142-156 (1917); J. Rogers, Wortp Potictne anp 

THE CoNsTITUTION 56-57, 93-112, 123 (1945); Standard, 

Umted States Intervention in Vietnam Is Not Legal, 52 

A.B.A. J. 627, 633 (1966). | 

The only arguable exception to this statement is the 

Korean conflict which can be legally justified, if not ex- 

plained, as prolonged resistance to sudden attack. 

A similar argument from ‘‘historical precedent’? was 

made in the Youngstown litigation. The executive argued 

that it had the authority to seize the steel mills under the 

war powers granted it by the Constitution and cited several 

past seizures, unauthorized by Congressional action, as 

  

6 For an excellent factual analysis of these incidents, see F. Wor- 
muth, THE VietNAM War: THE PRESIDENT VERSUS THE CONSTITU- 
TION 21-35 (1968) ; E. Corwin, Toran War AND THE CONSTITUTION 
144-50 (1947); R. Leopold, THz GrowtH or AMERICAN FOREIGN 
PoLicy 96-98 (1962); Note, Congress, The President and The 
Power to Commit Forces to Combat, supra, at 1787-89. For evidence 
of the fact that some of the incidents included in the 125 examples 
of the presidential use of military force abroad are erroneously in- 
cluded, see Revely, Presidential War Making, supra, at 1258-59.
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support for that argument. The argument was flatly re- 

jected by the District Court: 

‘‘{T]t is difficult to follow [defendant’s] argument that 

several prior acts apparently unauthorized by law, 

but never questioned in the courts, by repetition clothe 

a later unauthorized act with the cloak of legality.’’ 

Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 

569, 575 (D.D.C. 1952), aff’d, 373 U.S. 579. 

Furthermore, the reasons for insisting on strict obedience 

to the constitutional division of powers, regardless of past 

practices, are practical and not academic for: 

‘‘Tt}he accretion of dangerous power does not come in 

a day. It does come, however slowly, from the genera- 

tive force of unchecked disregard of the restrictions 
that fence in even the most disinterested assertion of 

authority.’? Youngstown Sheet & Tube Co. v. Sawyer, 

supra, at 594 (Frankfurter, J., concurring). 

For the above reasons, the Commonwealth of Massachu- 

setts urges this Court to reaffirm the proposition that the 

use of the war-making powers of the executive ‘‘is a process 

which begins when war is declared.’’ Ludecke v. Watkins, 

335 U.S. 160, 167. 

C. Congress Has Never Expressly Authorized The 

Indochina War Nor Can Authorization Be Implied 

From Other Congressional Actions Including The 

So-Called ‘Gulf Of Tonkin’? Resolution. 

The record is clear that Congress has never expressly 

declared war against any nation in Indochina. 2 Lyndon B. 

Johnson, Pustic Papers or THE PRESIDENTS OF THE UNITED
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States — 1965 794 (1966); National Commitments Report, 

supra, at 23-27; Statement of Senator Gore, National Com- 

mitments Hearings, supra, at 109-110; cf. War Declaration 

Against Japan, 55 Stat. 795, (1941); Navois Corp. v. The 

Ulysses II, supra, at 941; Eagleton, The Form and Func- 

tion of the Declaration of War, 32 Am. J. Int’L Law 19, 22 

(1938). Furthermore, Congressional inaction in the face of 

the executive’s military commitment in Indochina has not 

served to authorize or ratify that commitment. The Consti- 

tution presupposes a positive Congressional decision on 

whether to commit the nation to war. The issue must not 

be avoided. It is a decision which the representatives of 

the people are called upon to make since the people will 

most severely feel its consequences. The Framers’ intent is 

satisfied not only by a specific act labelled ‘‘ Declaration of 

War’”’ but also, as was the case in the undeclared war with 

France in 1797, by an act or resolution stating that as of a 

certain time the armed forces of the United States may 

commence a military action against a particular nation. 

See Bas v. Tingy, supra. 

However, it must be unmistakably clear from whatever 

Congressional action is relied upon as authorization for the 

war, that this nation has ‘‘made up its mind in an adequate 

way.’’ Comments of Ambassador George Kennan, Hearings 

on S. 2793 Before the Senate Committee on Foreign Rela- 

tions, 89th Cong. 2d Sess. 419; see also Myers v. United 

States, supra, at 293 (Brandeis, J., dissenting). The Com- 

monwealth submits that there is no act or resolution of 

Congress which manifests the intent of that body to au- 

thorize the commitment which this nation has made in 

Indochina. 

The only Congressional resolution dealing expressly and 

exclusively with the war is the Southeast Asia Resolution. 

Pus. L. No. 88-408, 78 Strat. 384 (1964) [hereinafter cited 

as the Tonx1n Resotution]. The Senate has recently re-
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pealed that resolution and in our view whatever force 

it had in buttressing the executive’s argument that the 

resolution constitutes Congressional authorization for the 

commitment which the United States has made in Indo- 

china no longer exists. However, in anticipation that the 

defendant will argue that the resolution remains in full 

force and effect until both branches of the Congress repeal 

it, See Tonkin ReEsouvution § 3, and because it is the single 

most important action of the Congress with respect to the 

Vietnam war, we will treat it in some detail. 

1. The Tonkin Resolution does not constitute 

a Congressional declaration of war. 

On August 4, 1964, two United States naval vessels al- 

legedly operating in international waters in the Gulf of 

Tonkin were allegedly attacked by the naval forces of 

North Vietnam. R. Hull & J. Novogrod, Law anp Vietnam 

176 (1968) ; see 110 Conc. Rec. 18409-60 (1964); The Gulf 

of Tonkin, the 1964 Incidents, Hearings Before the Com- 

nuttee on Foreign Relations, 90th Cong. 2nd Sess. 22 passim 

(1968) [hereinafter cited as Tonkin Gulf Hearings]. In 

direct response to this attack, President Johnson ordered 

air units of the 7th Fleet into action against military 

installations in North Vietnam supporting the alleged 

attacks. 

On August 5th, the President asked the Congress for ‘‘a 

resolution expressing the unity and determination of the 

United States.’’ Message to the Congress, Aug. 5, 1964, in 

D1 Dep’r State Buty. 261, 262 (1964). The Congress res- 

ponded by adopting, on August 7, a ‘‘ Joint Resolution: To 

promote the maintenance of international peace and 

security in southeast Asia.’’ This resolution was signed by 

the President on August 10. 

The text of the resolution is as follows:
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‘Whereas naval units of the Communist regime in 

Vietnam, in violation of the principles of the Charter 

of the United Nations and of international law, have 

deliberately and repeatedly attacked United States 

naval vessels lawfully present in international waters, 

and have thereby created a serious threat to interna- 

tional peace; and 

‘‘Whereas these attacks are part of a deliberate and 

systematic campaign of aggression that the Communist 

regime in North Vietnam has been waging against its 

neighbors and the nations joined with them in the 

collective defense of their freedom; and 

‘‘Whereas the United States is assisting the people 

of southeast Asia to protect their freedom and has no 

territorial, military or political ambitions in that area, 

but desires only that these peoples should be left in 

peace to work out their own destinies in their own way: 

New, therefore, be it 

‘‘Resolved by the Senate and House of Representa- 

tives of the Umted States of America in Congress 

ussembled, That the Congress approves and supports 

the determination of the President, as Commander-in- 

Chief, to take all necessary measures to repel any 

armed attack against the forces of the United States 

and to prevent further aggression. 

‘‘Sec. 2. The United States regards as vital to its 

national interest and to world peace the maintenance 

of international peace and security in southeast Asia. 

Consonant with the Constitution of the United States 

and the Charter of the United Nations and in accor- 

dance with its obligations under the Southeast Asia 

Collective Defense Treaty, the United States is, there- 

fore, prepared, as the President determines, to take all 

necessary steps, including the use of armed force, to 

assist any member or protocol state of the Southeast
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Asia Collective Defense Treaty requesting assistance 

in defense of its freedom. 

‘‘Sec. 3. This resolution shall expire when the 

President shall determine that the peace and security 

of the area is reasonably assured by international 

conditions created by action of the United Nations or 

otherwise, except that it may be terminated earlier by 

concurrent resolution of the Congress.’’ 110 Cone. 

Rac. 1847. 

The executive branch has taken a series of shifting and 

seemingly inconsistent stands on the effect of the Tonkin 

Resolution, arguing, on occasion, that it could fight the 

war even if the Resolution kad never been passed or was 

repealed, Letter from executive to Chairman of Foreign 

Relations Committee, reported in 28 ConGREsstonaL 

QuaRrTEeRLY 785 (March 20, 1970), and at other times claim- 

ing that the Resolution authorizes at least the current level 

of military commitment in Indochina. Legal Advisor, supra, 

at 1102-06; Statement of Undersecretary Katzenbach, 

National Commitments Hearings, supra, at 82. To the ex- 

tent that the basis for this latter position is a literal reading 

of the language of the resolution, devoid of any attempt 

to ascertain Congressional intent, the position is simply 

unpersuasive. A literal reading of the language of the 

Tonkin Resolution could be said to authorize military 

commitment at any point on the spectrum from the sending 

of a limited number of advisers and economic aid to the 

initiation of a third world war. That the Resolution is 

literally capable of authorizing such multitudinous levels 

of military commitment graphically demonstrates that the 

intent of the Resolution cannot be understood outside the 

context of its legislative history. It is that history which 

unmistakably demonstrates that Congress did not intend 

and did not see itself as authorizing the executive to wage 

a conflict such as the present war in Vietnam.
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Because the Resolution was intended as a response to an 

alleged surprise attack on two American ships, it was en- 

acted in an atmosphere of urgency and haste. 

‘The prevailing attitude was not so much that Con- 

gress was granting or acknowledging the executive’s 

authority to take certain actions but that it was 

expressing unity and support for the President in a 

moment of national crisis... .’’ National Commit- 

ments Report, supra, at 20. 

The last thing in the mind of Congress was to open the 

way for United States participation in a full-scale war. 

‘‘In adopting the resolution Congress was closer to 

believing that it was helping to prevent a large-scale 

war by taking a firm stand than that it was laying the 

legal basis for the conduct of such a war. When Con- 

egress declared war on Japan on December 8, 1941, it 

expected and intended that the full military power of 

the United States would be brought to bear against 

Japan. When Congress adopted the Gulf of Tonkin 

Resolution, it had no such expectation.’’? National 

Commutments Report, supra, at 21. (Original em- 

phasis). 

In seeking the Resolution from the Congress, the Presi- 

dent had reassured the nation that he sought only a ‘‘res- 

ponse limited and fitting’’ to the North Vietnamese attacks 

upon our destroyers in the Gulf of Tonkin, 110 Conc. Rec. 

18459 (1964) (President Johnson’s Address to the Nation) ; 

and in his message to Congress supporting the Resolution 

the President stated: 

‘As JT have repeatedly made clear, the United States
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intends no rashness, and seeks no wider war.’’ N. Y. 

Times, Aug. 4, 1964, cited in 110 Cone. Reo. 18182 

(1964). ! 

The subsequent Congressional debates, which are con- 

vincing, if not conclusive evidence of Congressional intent, 

See Arizona v. California, 373 U.S. 546, 572-77, indicate 

that a large number of legislators did not anticipate nor 

understand the Resolution to authorize greatly increased 

participation on the part of the United States in the Viet- 

nam hostilities. 

In the Senate the remarks of Senator Fulbright are per- 

haps the most helpful in ascertaining Congressional intent 

for it was he who managed and sponsored the resolution 

on the tloor. Throughout the debates, the Senator defended 

the Resolution as not expanding the rather limited 

American military commitment in Southeast Asia. (Then 
involving approximately 16,000 men serving in an advisory 

capacity to the Army of the Republic of Vietnam. State- 

ment of Secretary McNamara, Tonkin Gulf Hearings, 

supra, at 21.). He assured Senator McGovern that the 

American policy of confining the war to South Vietnam 

would not be changed by the resolution. 110 Cone. Rec. 

18402-3. He assured Senator Brewster that there was 

nothing in the Resolution which contemplated the landing 

of large land armies on the continent of Asia. Id., at 18403. 

He continued by stating that the United States must not 

become involved in an Asian land war and that the purpose 

of the Resolution was to deter North Vietnam from spread- 

ing the war. The Senator admitted that while the language 

of the Resolution might not prevent the President from 

escalating the war, it was clearly the Congressional intent 

and understanding of the Resolution that he be so limited. 

See also 110 Cona. Rec. 18404-07 and 18410, where Senator 

Fulbright expressed similar statements in defense of the
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Resolution to other Senators. For statements of other 

Senators expressing like views, See 110 Cone. Rec. 18408-10, 

18417-19, 18428, 18456-67. 

On the second day of debate, when it appeared that the 

scope of the authorization under section 2 was unclear, 

Senator Nelson introduced an amendment which would 

have limited United States participation to ‘‘the provision 

of aid, training assistance, and military advice.’’ 110 Cone. 

Rec. 18459 (1964). The amendment was rejected because 

in the words of Senator Fulbright, ‘‘[i]t states fairly 

accurately what the President has said would be our 

policy ....Ido not believe it is contrary to the joint re- 

solution, but it is an enlargement.’’ 110 Cone. Rec. 18459 

(1964) (Emphasis supplied). However, Senator Fulbright 

rejected the amendment so as not to create a delay 

at a time when speed was thought to be essential. The 

House was then voting on the Resolution and Senator 

Nelson’s amendment, if accepted, would have forced a 

House-Senate Conference thereby delaying final approval. 

The Senator, in summarizing, stated that the Resolution 

was calculated ‘‘to prevent the spread of the war, rather 

than to spread it.’’ 110 Conc. Rac. 18462 (1964). 

In the House the Resolution was presented and debated 

in the same fashion as just discussed. Congressman Mor- 

gan, the floor manager for the Resolution, assured the 

House that the Resolution was ‘‘definitely not an advance 

declaration of war. The committee has been assured by the 

Secretary of State that the constitutional prerogative of 

the Congress in this respect will continue to be scrupulously 

observed.’’ 110 Cone. Rec. 18539 (1964). This sentiment 

was echoed by Congressman Adair, at 18543; and Congress- 

man Fascell, at 18549, among others. 

The Congressional intent behind the Tonkin Resolution 

was made abundantly clear not only in the debates which 

took place while the Resolution was under consideration,
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but also in the 1967 Senate Foreign Relations Committee 

Hearings on United States Commitments to Foreign 

Powers. National Commitments Hearings, supra, at 72 

passim. During these hearings Senator Fulbright unequi- 

vocally restated that the Resolution was not a declaration 

of war, that it did not represent a Congressional decision 

to wage a full-fledged war against a foreign government, 

and that it was, rather, a response to an attack on United 

States forces in a situation which had been presented as 

an emergency. National Commitments Hearings, supra, at 

82-83. The Senator went on to state that the Resolution 

illustrates the distinction which must be made between 

repelling an attack and waging war in the broad sense. He 

indicated that the Resolution had been passed quickly in 

order to support the President in his immediate response 

to the attacks on our ships, and further said that it was 

passed and must be interpreted against a background of 

repeated statements by Presidents Johnson and Kennedy 

that America’s policy was not to fight in Asia, that its 

armed forces would not be used there, and ‘‘that American 

boys would not do the fighting that Asian boys should do 

for themselves.’’ National Commitments Hearings, supra, 

at 87. 

Other Senators voiced similar sentiments as to the intent 

of the Tonkin Resolution. Senator Gore stated, ‘‘I did not 

vote for the Resolution with any understanding that it was 

tantamount to a declaration of war.’’ National Commit- 

ments Hearings, supra, at 88. He went on to state that he 

knew of no one who, when the Resolution was considered, 

interpreted it in the light ‘‘of a commitment of combat 

troops against which the President had declared.’’ National 

Commitments Hearings, supra, at 109. 

Senator Percy was quoted as stating that a survey 

showed that forty Senators publicly disagreed with the 

President’s position, and that he did not know if the Re-
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solution would have been approved if it had been expressed 

that over 500,000 Americans would eventually be committed 

in Vietnam, National Commitments Hearings, supra, at 

114. Senator Hickenlooper stated that few if any Congress- 

men who voted for the Resolution thought they were ‘‘au- 

thorizing an all-out war all over Vietnam.’’ He continued, 

‘‘Tthe Resolution has been] used as a lever to open the 

door to a much wider operation than anybody really 

thought about.’’? National Commitments Hearmgs, supra, 

at 118. 

The Congressional debate on the Tonkin Resolution to- 

gether with the statements of Senators at the National 

Commitments Hearings demonstrate that, in passing the 

Tonkin Resolution, the Congress intended an authoriza- 

tion falling far short of that which the executive may now 

claim. These sources also point out that the very broad 

language, upon which the executive may seek to rely, was 

not made tighter for two reasons: (1) there was no time, 

as the executive had requested a hasty reply to deal with 

an urgent situation and (2) the Congress was under the 

impression that the executive understood the narrowness 

of the authorization which the Resolution provided. These 

sources also point out that while the language of the Re- 

solution may be read technically to authorize full scale war 

in Asia, the Congress actually believed that the Resolution 

was to be used to prevent such a war. It is in this context 

that this Court must now look to and interpret the language 

of the Resolution. 

Initially, it should be observed that Section two of the 

Resolution qualifies the broad grant of power to the Pre- 

sident by requiring that it be exercised ‘‘[c]onsonant with 

the Constitution of the United States and the Charter of 

the United Nations and in accordance with its [the United 

States’? obligations under the Southeast Asia Collective 

Defense Treaty.’’
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From the inclusion of this clause it must be inferred that 

the Congress intentionally reserved to itself the power to 

declare war, if such became necessary, in Southeast Asia. 

Such a procedure would be ‘‘[c]onsonant with the Consti- 

tution of the United States ...’’ which grants such power 

exclusively to Congress. Furthermore, the Congress had 

been virtually assured of such a reservation and respect 

of its power by Secretary Rusk who, when appearing be- 

fore a joint hearing of the Senate Foreign Relations and 

Armed Services Committees when the Resolution was 

pending before Congress, stated: 

‘Therefore, if the Southeast Asia situation develops, 

and if it develops in ways which we cannot now anti- 

cipate, there will continue to be close and continuous 

consultation between the President and the Congress.’’ 

Statement of Secretary Rusk, Southeast Asia Resolu- 
tion, Jount Hearings Before the Senate Committee on 

Foreign Relations and the Senate Committee on 

Armed Services, 88th Cong. 2d Sess. 3 (1964). 

The second half of this clause also must not be over- 

looked, for it restricts the Resolution’s grant of power to 

just those actions which are ‘‘[c]Jonsonant with . .. the 

Charter of the United Nations and in accordance with its 

[the United States’] obligations under the Southeast Asia 

Collective Defense Treaty.’’ To interpret the Resolution 

as an authorization of war would be to put it in conflict 

with each of the named as well as other international agree- 

ments, all of which prohibit this nation’s waging of a war 

in Southeast Asia. See Memorandum of Law of Lawyer’s 

Committee on American Policy Toward Vietnam, 111 Cona. 

Rec. 24903-24910 (1965) ; Lawyers Committee on American 

Policy Towards Vietnam, VietNam AnD INTERNATIONAL
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Law 25-42, 67-70 (1967). Furthermore, this Court has held 

that ‘‘[b]y the Constitution, laws made in pursuance there- 

of and treaties made under the authority of the United 

States are both declared to be the supreme law of the land, 

and no paramount authority is given to one over the other.’’ 

Chae Chan Ping v. Umted States, 130 U.S. 581, 600. It has 

also been held that treaties and statutes should be construed 

in such a manner as to give effect to both instruments. 

Whitney v. Robertson, 124 U.S. 190. If the Tonkin Resolu- 

tion is te be construed so as to give effect to treaties to 

which the United States is a party, it cannot be held to 

authorize a war in Southeast Asia. Read in this light, as 

its legislative history and the Constitution command that 

it must, Section two of the Resolution cannot be interpreted 

as authorization of executive action, which by its very 

nature would either require a declaration of war by Con- 

gress, or be in violation of international law. 

Furthermore, Section 1 of the Resolution, in which ‘‘Con- 

gress approves and supports the determination of the 

President, as Commander-in-Chief, to take all necessary 

measures to repel any armed attack against the forces of 

the United States to prevent further aggression ...”’ 

cannot act as authorization for the waging of a large scale 

war. This clause, in the words of one commentator, 

‘‘merely approves what could obviously be done with- 

out such approval: the repelling of an attack on 

American armed forces. Were this the entirety of the 

resolution, present operations would be justified only 

under the implausible construction that they were a 

continuing and necessary defensive response to the 

Gulf of Tonkin incident.’’ Note, Congress, The Presi- 

dent and The Power to Commit Forces to Combat, 

supra, at 1804.
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Taken as a whole, the Resolution may properly be un- 

derstood as the statement of ‘‘unity and determination’’ 

which the President had requested. Message to Congress, 

Aug. 5, 1964 in 51 Drp’r Starz Buty. 261, 262 (1964). It 

clearly does not rise to the status of a declaration of war.’ 

The word ‘‘war’’ was never used, no specific enemy or 

enemies were named, and no definite call for hostilities was 

made. The Resolution lacks the clear and unambiguous 

declaration of Congressional intent which is necessary to 

commit the resources and the people of this nation to a 

large scale war. At most, the Resolution was an affirmation 

that ‘‘[ec]onsonant with the Constitution ... the United 

States is... prepared ... to take all necessary steps ...’’ 

in the defense of its Southeast Asian allies. If, in this 

defense, it becomes necessary for this nation to go to war, 

one such ‘‘necessary step’’ is a Congressional declaration 

to that effect. 

Even had Congress intended it, the Tonkin Resolution 

could not operate as a Congressional declaration of war. To 

so construe the Resolution would result in an unconstitu- 

tional delegation of that body’s legislative power to declare 

war. This Court has recognized that the governmental 

power of the Unitec States is divided by the Constitution 

among the leigslative, executive and judicial branches. See 

Hampton & Co. v. Umted States, 276 U.S. 394, 406; Evans 

v. Gore, 253 U.S. 245, 247. It is basic and vital to the integ- 

rity of the Constitution that great care be taken in insuring 
  

7 At least two courts have considered the question to date. In 
United States v. Anderson, supra, two of the three judges of the 
Court of Military Appeals rejected the view that the Resolution 
could act as a declaration of war. United States v. Anderson, supra, 
(Opinions of Judge Kilday and Judge Ferguson), and in H. P. 
Hood & Sons Inc. v. Reali, supra, the United States District Court 
for the District of Rhode Island concluded that: ‘‘The Gulf of 
Tonkin Resolution is not equivalent to a ‘declaration of war’ for 
purposes of the war clause. President Johnson’s message to Con- 
gress on August 5, 1964 and the Congressional Records support 
this position.’’ Zd., at 791.
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that basic constitutional powers are not delegated by the 

Congress to the President. Wayman v. Southard, 23 US. 

(10 Wheat.) 1; Field v. Clark, 143 U.S. 649, 692; Springer 

v. Philippine Islands, 277 U.S. 189, 201; O’Donoghue v. 

United States, 289 U.S. 516, 530-31. 

Congress can delegate its decision-making power in those 

instances where it is impossible for the Congress to gather 

all the facts necessary to the decision-making process and 

where the enabling legislation sets forth adequate stand- 

ards for the exercise of the power that is granted. Panama 

Refining Company v. Ryan, 293 U.S. 388; Kent v. Dulles, 

307 U.S. 116, 129. 
In the Panama Refining Company ease this Court further 

stated that ‘‘[w]e cannot regard the President as immune 

from the application of these constitutional principles.’’ 

Id., at 483. While it may be argued that this latter principle 

was modified by United States v. Curtis-Wright Corp., 

supra, at 304, which held that Congress has wide discretion 

in delegating the power to conduct foreign affairs to the 

President, this Court has recently re-emphasized the Pan- 

ama language by stating, ‘‘that simply because a statute 

deals with foreign relations ... [does not mean that]... it 

ean grant the Executive totally unrestricted freedom of 

choice.’’ Zemel v. Rusk, supra, at 17. 

The Tonkin Resolution, if read as a declaration of war, 

is clearly a grant of unrestricted war making power, in 

effect a blank check, to the President. For example, the 

Resolution does not state when the executive may commence 

the war; it does not name those nations which he must take 

measures to proteci, nor those nations against which he can 

take belligerent military action; it does not enumerate the 

types and/or levels of military assistance which he is au- 

thorized to grant, the length of time in which he can con- 

tinue to take such action, nor any other of the elements 

traditionally made part of a declaration of limited or un-
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limited war. It would be hard to conceive of a more simple 

delegation of unlimited and thereby unconstitutional leg- 

islative power than that granted by the Tonkin Resolution 

if it was truly intended to be a delegation of the power to 

wage war. Velvel, The War in Vietnam: Unconstitutional, 

Justiciable, and Jurisdictionally Attackable, supra, at 455; 

Note, Congress, The President and The Power to Commit 

Forces to Combat, supra, at 1801. 

Umted States v. Curtis-Wright Corp., supra, is inappo- 

site here. In that case, Congress authorized the President 

to issue proclamations prohibiting, at such times as he 

should specify, the sale of arms to countries fighting in the 

Chaco. This Court, relying upon the constitutional grant 

of discretionary power to the President in the area of for- 

eign affairs, held the resolution to be a constitutional dele- 

gation of legislative power. However, the President has no 

comparable constitutional grant of discretionary power to 

wage war. In the first place, war is not solely a matter of 

foreign affairs, but is equally a matter of internal concern. 

The economy is distorted, voung men face conscription, 

injury, and death, the citizenry faces either a sharp rise in 

taxes or a sharp cut in needed domestic programs — or, as 

now, both. The impact of war does not remain outside the 

three-mile limit. See Korematsu v. United States, 323 US. 

214. 

Secondly, and because of these considerations, the power 

to wage war is constitutionally granted to the Congress and 

not to the executive. While the President’s judgment may 

well be necessary in determining whether to go to war, 

it can never alone be sufficient. Any attempt to delegate in 

any way the power of Article 1, Section 8, clause 11, must 

be adjudged unconstitutional. 

Therefore, the Tonkin Resolution must be construed 

narrowly to authorize only limited defensive measures as
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those voting for its passage anticipated and intended. No 

cther construction is warranted.® 

2. War appropriation measures are not a con- 

stitutional substitute for express Congressional 

authorization of the Vietnam war. 

The executive branch has suggested that Congress, by 

appropriating the money necessary to carry on the Vietnam 

war, has in effect ratified that war to the extent required 

by Article 1, Section &, clause 11 of the Constitution. Legal 

Advisor, supra, at 1106-1108; Statements of Undersecretary 

Katzenbach, National Commitments Hearmgs, supra, at 

75. However, war appropriations are approved only after 

hostilities have been commenced, when, as a_ practical 

matter, Congressmen have no alternative but to support our 

fighting men. 112 Cona. Rac. 4872 (1966) (Remarks of Sena- 

tor Russell); Zd., at 4382 (Remarks of Senator Clark) ; 

National Comnutments Hearings, supra, at 219-220 (Re- 

marks of Senator Ervin); Jd., at 219 (Remarks of Senator 

Hickenlooper); Jd., at 235 (Remarks of Representative 

Findley). 

Executive requests for appropriations to continue or 

enlarge the hostilities in Vietnam have often been couched 

in language which itself implicitly acknowledges the lack 

of any viable option other than appropriating the money. 

Even the controversial May 1965 supplemental appropria- 

tion request in which the President claimed that ‘‘each 

Member of Congress who supports this request is voting 

to continue our efforts to try to halt Communist aggres- 
  

8 As a postscript, it might be added that the executive has ad- 
mitted unofficially in a State Department letter to the Chairman 
of the Senate Foreign Relations Committee that it ‘‘is not depend- 
ing on. . .{the Tonkin Resolution] as legal or constitutional au- 
thority for its present conduct of Foreign Relations. .. .’’ Re- 
ported in 28 CoNGRESSIONAL QUARTERLY 785 (March 20, 1970).



sion,’’ May 4, 1965, Remarks to House and Senate Com- 

mitteemen, in 52 Drep’r State Buu. 816 (1965), contained 

the additional statement that the additional funds were 

needed to equip and supply United States forces and ‘‘to 

build facilities to house and to protect our men and our 

supplies,’’ 52 Dep’r Starz Butt, 816 (1965), and that ‘‘[t]o 

deny and delay this means to deny and to delay the fullest 

support of the American people and the American Congress 

to those brave men who are risking their lives for freedom 

in Vietnam.’’ 111 Cona. Rec. 9284 (1965). See C. Rossiter, 

THE AMERICAN PResIpENCY 51-52 (2d ed. 1960). 

This Court has recognized that only explicit Congres- 

sional action and not the appropriation of money or the 

failure to repeal can be used to ratify an unconstitutional 

executive action, for ‘‘without explicit action by lawmakers, 

decisions of great constitutional import and effect would 

be relegated by default to administrators who, under our 

system of government, are not endowed with authority to 

decide them.’’ Greene v. McElroy, 360 U.S. 474, 507. See 

also Ex Parte Endo, 323 U.S. 288, 303 n. 24. 

Furthermore, members of Congress have repeatedly em- 

phasized that their votes for appropriation measures must 

not be construed as authorization for the executive’s war 

in Vietnam. See R. Hull & J. Novogrod, Law anp VieEt- 

nam 179 (1968) ; Comment, The President, the Congress and 

the Power to Declare War, supra, at 90; Kenworthy, Sen- 

ate to Avoid Vietnam Clash, N.Y. Times, March 1, 1966, at 

J, col. 7. While it is a familiar practice of the executive to 

act first, present Congress with a fait accompli, and then 

ask for its ratification, L. Wilmerding, Tur Sprnpine 

Power 9-18 (1948); E. Corwin, THr PrestpentT: OFFICE AND 

Powers 3899 n. 58 (4th ed. 1957); Lieutenant Colonel B. 

Hollander, The President and Congress — Operational 

Control of the Armed Forces, 27 Mititary L. Rev. 49 

(1965), it is a decidedly unwise practice when the executive
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chooses to initiate a war. We submit that if the passage of 

appropriation measures had been thought to be sufficient 

for an authorization of war, the Framers would have felt 

no need to entrust Congress with the additional power to 

declare war. See Russell, The United States Congress and 

the Power to Use Military Force Abroad, supra, at 55-60. 

3. Nothing in the SEATO Treaty authorizes 

the executive’s conduct of an undeclared war. 

The SEATO Treaty, SourHnast Asta CoLLEctiIvE Ds- 

FENSE TREATY, September 8, 1954, 6 U.S.T. 81, T.I.A.S. 3170 

[hereinafter cited as Szato Treaty], does not authorize the 

executive’s prosecution of an undeclared war. Senate de- 

bates make it abundantly clear that the Treaty was ratified 

on the assumption that the executive would seek Congres- 

sional approval before committing any troops pursuant to 

our Treaty obligations. See Hearings before the Senate 

Conimittee on Foreign Relations on the Southeast Asia 

Collective Defense Treaty, 83rd Cong., 2d Sess. passim 

(1955). Moreover, the language of the Treaty itself, that 

each signatory will ‘‘act. . .in accordance with its constitu- 

tional processes,’’ Serato Treaty, Art. 4 para. 1, precludes 

any unauthorized commitment of United States troops to 

Indochina. To interpret this Treaty harmoniously with the 

Constitution, See Cook v. United States, 288 U.S. 102, the 

words ‘‘constitutional processes’’ require that Congress 

and not the executive authorize the commitment of troops. 

Construed otherwise, the Treaty would conflict with the 

Constitution and be void. Reid v. Covert, supra, at 15-19; 

Geofroy v. Riggs, 133 U.S. 258, 267; The Cherokee Tobacco, 

78 U.S. 616, 620. Since treaties are approved by the Senate 

alone, and the nation cannot be committed to war without 

authorization by both houses of Congress, the ratification 

of the SEATO Treaty cannot serve as a Congressional
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authorization of war. F. Wormuth, Tur Virrnam War: THE 

PRESIDENT VERSUS THE CoNSTITUTION 37-39 (1968). 

The continuing vitality and wisdom of the fundamental 

constitutional concept of separation of powers, particularly 

with respect to the war power, is beyond dispute. Nonethe- 

less, there is a very real danger that that most innovative 

of all the Framers’ ideas may not survive the Vietnam war. 

There are those who say that it has already been relegated 

to historical obscurity. It is doubtless of great importance 

that Congress face up to its legislative responsibility and 

make an unequivocal, unhedged and unconcealed decision 

to make war or peace. It is of greater importance, however, 

that this Court fulfill its responsibility to protect those 

republican institutions established by the Constitution. 

This, in sum, is the prayer of the Commonweatlh of Massa- 

chusetts. 

Conclusion 

The motion of the Commonwealth of Massachusetts for 

leave to file a complaint against Melvin R. Laird, as he is 

Secretary of Defense, should be granted. 

Respectfully submitted, 

Rosert H. Quinn, 

Attorney General of The Commonwealth 

of Massachusetts 

Water H, Mavo III, 

Assistant Attorney General 

Dante J. JOHNEDIS, 

Assistant Attorney General 

Ropert J. ConDLIN, 

Deputy Assistant Attorney General 

July, 1970












