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BRIEF OF DOW CHEMICAL OF CANADA, LIMITED 
IN OPPOSITION TO MOTION FOR LEAVE 

TO FILE COMPLAINT 1 
  

JURISDICTION 

1. The State of Ohio applies for leave to file a com- 
plaint claiming relief in two separate and distinct 
capacities: 

(1) on its own behalf as parens patriae, and 

(2) as Trustee for and on behalf of the citizens 
and inhabitants of Ohio. 

2. On its own behalf it claims in its prayer for in- 
junctive relief restraining among others the defend- 

  

1This is the correct corporate name of the defendant wrongly 
styled Dow Chemical Company of Canada, Limited.
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ant, Dow Chemical of Canada, Limited, from com- 
mitting a public nuisance, and further injunctive re- 

lief restraining the same defendant from introducing 
mereury and mercury compounds into Lake Erie or 

any tributary thereto. 

3. In its capacity as Trustee and owner in trust it 

claims a mandatory injunction or damages in lieu 
thereof requiring the removal of the poisonous mer- 

cury and mercury compounds from Lake Erie and 

any tributaries thereto ‘‘if that is found to be feasi- 
ble’”’ or alternatively a decree for damages ‘‘to be 

held in trust and expended only for this purpose’’. 

4. Further in its capacity as Trustee there is a 

prayer for a decree for damages ‘‘compensating for 

the existing and future damages to Lake Erie, the fish 

and other wildlife, the vegetation and the citizens and 

inhabitants of Ohio.”’ 

od. The action is brought against two corporations 

physically situate and carrying on business in the State 

of Michigan, another one of the States of the United 
States of America. Also named as a defendant is Dow 
Chemical of Canada, Limited, a corporation incor- 

porated under the laws of the Dominion of Canada 
and resident within the Province of Ontario, one of 

the provinces of the Dominion of Canada. 

6. The plaintiff seeks to invoke the jurisdiction of 
this Court by reliance upon Article III, Section 2, 

Clause 2 of the Constitution of the United States 
which reads in part as follows: 

‘In all cases affecting ambassadors, other public 
ministers and consuls, and those in which a State 
shall be party, the Supreme Court shall have 
original jurisdiction. ’’
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and also Section 1251 of Title 28 of the United States 
Code which reads in part as follows: 

‘‘B—The Supreme Court shall have original but 
not exclusive jurisdiction of: ... (8) all actions 
or proceedings by a State against the citizens of 
another State or against aliens.”’ 

CONSTITUTIONAL PROVISIONS, TREATIES 
AND STATUTES 

1. Article III, Section 2, Clauses 1 and 2 of the Con- 
stitution of the United States. See Appendix I. 

2. Part B(3) of Section 1251 of Title 28 of the United 
States Code. See Appendix II. 

3. Boundary Waters Treaty of 1909 between the Gov- 

ernment of the United States and the Government 
of Great Britain (on behalf of Canada). See Ap- 
pendix ILI. 

APPENDICES 

AppenpdIx I{I—Constitutional provision, treaties and 
statutes. 

APPENDIX IV—Map of Lake Erie and Lake Ontario 
drainage basins. 

APPENDIX V—Letter from John P. Robarts, Prime 

Minister of Ontario, to City Clerk, City of Sarnia, 

dated May 15th, 1970. 

APPENDIX VI—Order of the Ontario Water Resources 

Commission dated March 26, 1970. 

APPENDIX VII—Letter from O.W.R.C. to Dow Chem- 

ical of Canada Limited, dated May 138, 1970.
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STATEMENT OF QUESTIONS PRESENTED FOR REVIEW 

1. Is there original jurisdiction in the Supreme 
Court of the United States with respect to a claim 
against an alien which is not subject to the in personam 
jurisdiction of the Supreme Court of the United States 
where that claim arises out of conduct by that alien 

in another country? 

2. Is there original jurisdiction in the Supreme 

Court of the United States with respect to that portion 
of the prayer for relief relating to a money decree for 

damages where that relief is not sought on behalf of 
the State of Ohio itself but instead in the name of 

the State of Ohio in its capacity as Trustee of and for 

the citizens and inhabitants of the State of Ohio? 

3. Will the Supreme Court of the United States 
assume jurisdiction in an action founded on an alleged 

nuisance where, so far as this defendant, Dow Chemical 
of Canada, Limited is concerned, the alleged nuisance 
was abated at the direction of and subject to the con- 

tinuing jurisdiction of the Crown in right of the 
Province of Ontario prior to the institution of these 
proceedings for leave to file a complaint? 

4. Will the Supreme Court of the United States 
assume jurisdiction in a matter where it is doubtful 
whether it can enforce its judgment or compel com- 

pliance with its orders and in particular where in this 

case extra-territorial injunctive relief is sought against 

a Canadian corporation? 

5. Will the Supreme Court of the United States as- 
sume jurisdiction where the relief requested of the 
court is a relief which is incapable of enforcement by 
reason of its lacking in certainty because it requires
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the court to embark upon speculative assessments of 
damages and to create trusts which are themselves 

incapable of certainty: 

(i) as to vesting; 

(ii) as to class; 

(ji1) as to events? 

6. Does the 1909 (Boundary Waters) Treaty be- 
tween the United States of America and Great Britain 

(on behalf of Canada) provide the proper mechanism 

for investigating and, if necessary, adjudicating upon 

controversies involving pollution of the Great Lakes? 

7. Should the Supreme Court of the United States 
assume jurisdiction in a case involving delicate inter- 

national questions of political sensitivity and complex 

questions of fact where the two Sovereign Govern- 
ments concerned have established and empowered a 

specialized agency to investigate and adjudicate pre- 

cisely such problems pursuant to Articles IX and X 

of the 1909 Boundary Waters Treaty? 

8. Does any entity other than the Government of 

the United States have the right in International Law 

to enforce an International Treaty entered into by 
the Government of the United States? 

STATEMENT OF THE CASE 

1. There is no suggestion either in the proposed com- 

plaint or in the material filed that the State of Ohio 
asserts any proprietary right other than as Trustee 

for the citizens and inhabitants of the State of Ohio. 

2. Any injury which may have been suffered by the 

plaintiff either in its capacity as a quasi-sovereign or
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as Trustee for its citizens and inhabitants must in 

similar capacity have been sustained by the following 

states: * 

(i) the State of New York; 

(ii) the State of Pennsylvania; 

(iii) the State of Michigan; 

(iv) the Province of Ontario; 

(v) the United States of America in its 
Sovereign Capacity ; 

(vi) the Dominion of Canada in its Sovereign 

Capacity. 

3. Not until the early months of 1970 did it become 

known in North America that metallic mercury, previ- 
ously believed to be harmless to living things when 

immersed in water, could perhaps be very slowly 

converted by certain types of micro-organisms (in an 

environment where these micro-organisms were pres- 

ent) into a potentially dangerous compound, methyl 

mercury.” It was further discovered at or about the 

same time that fish taken from the St. Clair River 
and taken from Lake Erie contained within their flesh 

values of methyl mercury suspected of being significant. 

4. Dow Chemical of Canada, Limited, has not at 

any time, nor has any one ever suggested that it has 

at any time, introduced methyl mercury into the waters 

of the St. Clair River. The only forms of mercury as- 

serted to have been introduced into the St. Clair River 

have been metallic or inorganic forms of mercury here- 
  

1See Appendix IV—Map of St. Clair River—Lake Erie and 
environs. 

2See Appendix V.
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tofore regarded by all persons and Governments as 
being harmless when immersed in water. 

5. In February 1970, the Ontario Water Resources 

Commission advised Dow Chemical of Canada, Limited 

that it must ‘‘take immediate steps to eliminate any 

discharge of mercury from its establishment to the 

water environment.’’ This informal advice was fol- 

lowed by a written order issued March 26, 1970°* re- 

quiring Dow Chemical of Canada, Limited to install 
on or before April 15, 1970 facilities which would 
assure that no mercury would escape to the environ- 

ment, to keep such facilities in repair and operate 

them as directed by the Commission, and to sample, 
analyze and report to the Commission twice a month 

concerning liquid effluent discharge from its plant. 

6. Dow Chemical of Canada, Limited already had 
a programme for eliminating mercury losses under way 

by February of 1970. At the Commission’s request 
this programme was speeded up and completed on 

a crash basis on March 27, 1970 by taking extreme 

measures, including literally cementing shut the sewer 

openings at the Sarnia mercury-cell plants and shutting 

down a caustic concentrating plant. As explained by 

the Manager of Environmental Quality Control for 

Dow Chemical of Canada, Limited to a Standing Com- 
mittee of the Ontario Legislature inquiring into the 
Ontario Water Resources Commission: 

‘On February 4, 1970, O.W.R.C. provided the 
Company with mercury analyses of the fish and 
asked the Company for additional information 
on the escape of mercury from the plant and for 
a speed-up of the programme which we had under- 
way for reducing our mercury losses. As a result 

  

3 See Appendix VI.
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of that request we immediately implemented a 
crash programme to eliminate the mercury losses 
and subsequently, about March 24, we learned of 
the proposed fishing ban by the Minister of 
Fisheries. Because of the advanced stage of our 
activity to prevent all escape of mercury to the 
river, we were able to make a number of temporary 
installations of additional lines and equipment and 
completely seal off the plant within 3 days. Sub- 
sequent to that date the temporary installations 
were progressively replaced by the intended per- 
manent facilities and the plant is now permanently 
sealed off from escape of mercury to the river.”’ 

7. Since that time the Ontario Water Resources Com- 

mission has advised Dow Chemical of Canada, Limited 

both orally and in writing, that the Commission is 

satisfied with the remedial steps taken by Dow Chem- 

ical of Canada, Limited and regards Dow Chemical 

of Canada, Limited as being in compliance with the 

Commission’s order. On May 13, 1970, the Director 

of the Commission’s Division of Industrial Wastes 

wrote the manager of Dow Chemical of Canada, Lim- 
ited’s Sarnia plant as follows: 

“This is to advise you that compliance with Sec- 
tions I and II of this order has been executed by 
your Company. Section III of the order, re- 
ferring to the maintenance of treatment facilities 
in a good state of repair and operating condition, 
will of course remain in effect. 

With regard to the frequency of reporting under 
Section I of the order, it is our view that such 
reports should now be submitted on a monthly 
basis commencing June Ist, 1970. This could be 
included in your regular monthly analyses re- 
port.’’ 4 

  

4 See Appendix VII.
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8. Intensive investigations since February 1970, by 

governmental agencies of Federal, State, Dominion and 

Provincial Authorities, and also by private industry 

have failed to show whether or not there is or has 

been any movement of mercury or mercury compounds 

from the St. Clair River into Lake Erie, or whether 

or not there is or has been any movement of mercury 

or mercury compounds across the boundary between 

Canada and the United States. 

‘““Tt is not possible to conclude reasonably that 
specific wastes originating on the Ontario side 
are transmitted to any given location on the Amer- 
ican side in any concentration sufficient to cause 
an injury which would not be caused by the same 
or similar wastes originating on the American side, 
for the following reasons: 

(1) the large volume of water involved; 

(2) the distance between any alleged source of 
waste on the Ontario side and a given loca- 
tion of injury on the American side; 

(3) the many variable factors affecting the move- 
ment of wastes in these waters or in their 
sediments ; 

(4) the numerous sources of the same or similar 
wastes originating on both sides of the boun- 
dary; 

(5) the varying rates of biochemical breakdown 
of different wastes; and 

(6) the varying rates of re-aeration of these 
waters.’’® 

9. Similarly these investigations have been wholly 
unable to produce any correlation of the results ob- 
  

5 Henry Landis, Legal Controls of Pollution in the Great Lakes 
Basin, 48 Canadian Bar Review 66, 1381 (1970).
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tained from sedimentary and/or fish sampling with 

any other data. Acute problems exist in the testing 
and sampling procedures not the least of which are 

the present technical limitations of testing techniques 

to detect concentrations of less than .0002 parts per 
million total mercury. 

10. The same investigations have been unable to dem- 

onstrate or produce any data one way or the other 

as would suggest that micro-organisms capable of con- 

verting metallic mercury into methyl mercury are pres- 

ent in the waters or sediments in question. 

11. It has been established to date that mercury is 

naturally occurring in the sediments of Lake Erie in 

quantities in the order of .02 parts per million. It 

has further been established that there are other major 

sources of the mercury found to be present in Lake 

Erie besides that which may have been contributed 

by these defendants. ‘‘There are a wide variety of 

uses of mercury and mercury compounds and it would 

just not be possible to provide a complete list.’ (See 
Appendix V) 

12. Modern science and technology are not capable 

to date of determining whether or not there exists 

any possible way of completely removing mercury and 

its compounds from the waters of either the St. Clair 
River or Lake Erie. At this moment in time the 

Province of Ontario is proposing to dredge part of 

the St. Clair River, while at the same time there is 
grave concern, based on Swedish research, as to whether 

or not dredging is the proper method and still further 

whether dredging will aggravate rather than ameliorate 

the conditions. Whether or not dredging will succeed 

in removing the mercury and its compounds is also 
a matter of great uncertainty.
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13. There is no known incident of any injury having 

been suffered by human beings, wildlife, (including 

fish), or vegetation resulting from the presence of 

mercury in either the St. Clair River, Lake St. Clair, 

the Detroit River or Lake Erie. There is evidence 

of unexpected methyl mercury values being present in 

the flesh of fish, but testing of humans to date has 

not demonstrated abnormal levels in human beings. 
Nobody knows whether or not, from time immemorial, 
fish in Lake Erie have had methyl mercury present 
in their flesh. 

14. It has been conceded by all responsible govern- 

mental agencies and authorities that the circumstances 

of this case, so far as this defendant, Dow Chemical 

of Canada, Limited, is concerned are entirely different 

from the circumstances of the Minamata Bay tragedy 
(referred to by the State of Ohio in its Brief at page 
14). 

15. In the Minamata case the effluent of a vinyl 

chloride plant containing methyl mercury at that time 

known to be toxic to humans was discharged directly 
on shellfish beds from which the local population was 

known to derive the bulk of its diet. It is again 
emphasized that Dow Chemical of Canada, Limited, 
has never discharged methyl mercury. 

16. Dow Chemical of Canada, Limited does not carry 

on business in the United States of America. Sales 

of products manufactured by Dow Chemical of Canada, 

Limited to customers resident in the United States do 

not constitute more than a minute percentage of the 

total annual sales volume of Dow Chemical of Canada, 
Limited. 
  

6 P.L. Bidstrup, Toxicity of Mercury and its Compounds p. 77.
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17. Dow Chemical of Canada, Limited does not have 
and never has had: 

(i) an office or plant in the United States; 

(41) an authorized agent or distributor in the 
United States; 

(iii) any advertisements in the United States; 

(iv) a telephone listing in any city telephone 

directory of any American city or town; 

(v) real estate in the United States owned or 
leased by it; 

(vi) any servants or authorized agents engaged 

in soliciting sales in the United States 

from Canada, by mail or telephone; 

(vii) a licence to carry on business in the 

United States (nor has it ever applied 
for such a licence) ; 

(viii) goods stored or warehoused in the United 

States. 

18. Dow Chemical of Canada, Limited conducts its 
business from sales offices in six Canadian cities, and 

it maintains manufacturing plants at ten different 

Canadian locations. 

19. The relationship of Dow Chemical of Canada, 
Limited and The Dow Chemical Company is merely 

that of a Company and its stockholder. Dow Chemical 

of Canada, Limited is a completely autonomous, totally 

independent, operating company which derives its 

legal existence from and is responsible to the Govern- 
ment of the Dominion of Canada. 

20. The operational independence of Dow Chemical 

of Canada, Limited from The Dow Chemical Company
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is indicated by the fact that Dow Chemical of Canada, 
Limited maintains: 

(a) export operations to Europe and elsewhere 
in competition with other corporations bear- 
ing the ‘‘Dow’’ name; 

(b) independent employment practices and pay- 
rolls; 

(c) separate meetings of its corporate board; 

(d) independent research activities; 

(e) independent financing of its operations; 

(f) independent marketing and production prac- 

tices and freedom at a policy level. 

21. In 1909 the sovereign powers, United States of 
America and Government of the United Kingdom of 

Great Britain (acting on behalf of Canada), entered 
into a treaty commonly referred to as the Boundary 

Waters Treaty. 

22. The 1909 Treaty contains a substantive agree- 

ment in Article IV thereof that boundary waters in- 

cluding, by definition, Lake Erie, Lake St. Clair, the 

St. Clair River and the Detroit River ‘‘shall not be 
polluted on either side to the injury of health or 

property on the other’’. The same Treaty in Article 

IX thereof provides that: 

‘‘matters of difference arising between the High 
Contracting Parties involving the rights, obliga- 
tions, or interests of either in relation to the other 
or to the inhabitants of the other, along the com- 
mon frontier between the United States and the 
Dominion of Canada, shall be referred from time
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to time to the International Joint Commission for 
examination and report, whenever either the Gov- 
ernment of the United States or the Government 
of the Dominion of Canada shall request that such 
questions or matters of difference be so referred’’. 

23. As far back as 1915 full scale hearings were held 
by the Commission with respect to the pollution of 
the Great Lakes. 

24. With the expansion of industrialization on both 

sides of the international border between Canada and 

the United States, and the consequent augmentation 

of the pollution problem, the Commission conducted 

further investigations and in 1950 made an extensive 

report on the then state of Great Lakes water pol- 
lution. 

25. The nature of the Commission’s activity in this 

sphere in the last quarter century can be appreciated 

by consideration of the following extracts from a paper 
presented to the 1967 Washington International Con- 

ference on Water for Peace under the joint names of 

Matthew E. Welsh and A.D.P. Heeney, the Chairmen 

of the American and Canadian Sections of the Inter- 
national Joint Commission: 

‘*In 1950, following an extensive investigation, 
the Commission reported that these boundary 
waters [the Great Lakes including Lake St. Clair 
and the Detroit and Niagara Rivers] were being 
polluted on each side of the boundary to the 
injury of health and property on the other side. 
In consequence, it recommended that certain stated 
‘Objectives for Boundary Waters Quality Control’ 
be adopted by the Governments as the criteria 
to be met in maintaining these waters in a satis- 
factory condition as contemplated in the 1909
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Treaty. It also recommended that the remedial 
measures necessary to meet the ‘Objectives’ be put 
into effect and that the Commission be authorized 
to establish and maintain continuing supervision 
over the quality of these waters. The Govern- 
ments approved all of these recommendations. As 
a result, since that time the Commission has kept 
itself informed of developments in the area, and 
where the approved ‘Objectives’ are not being met 
or satisfactory assurances are not received that 
they will be met in a reasonable time, the Com- 
mission has taken up the matter with the ap- 
propriate authority having local jurisdiction. 

There has been the closest co-operation between 
the Commission and the local pollution control 
authorities in each country. The results have been 
encouraging, especially when one considers the 
extensive industrial development that has occurred 
in the area during the same period. Substantial 
progress has been made towards over-all compli- 
ance with the ‘Objectives’. 

With regard to pollution of the waters of Lake 
Erie, Lake Ontario and the International section 
of the St. Lawrence River, the Commission was 
asked in 1964: ‘Are these waters being polluted 
on either side of the boundary to an extent that 
is causing or is likely to cause injury to health 
or property on the other side? If so, in what 
localities and by what causes, and what remedial 
measures would be most practicable in the Com- 
mission’s judgment?’ This is an immense assign- 
ment, requiring the very best expert assistance that 
can be brought to bear in both countries. State, 
Provincial and Federal Officials served together 
on the International Board which the Commission 
has established to organize, co-ordinate and direct 
the necessary technical investigations. Every ef- 
fort is being made by the Commission to ensure
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that the several governments’ resources of quali- 
fied personnel and technical equipment are used 
to best advantage. The Commission has made one 
interim report to the Governments and others may 
be expected as the study progresses, in order to 
inform the Governments without delay of the 
conditions encountered and recommendations for 
remedial action. 

Finally, there is the question of air pollution cross- 
ing the international boundary affecting citizens 
and property interests in both countries. Last 
September the two Governments requested the In- 
ternational Joint Commission to ascertain whether 
the air in the vicinity of Port Huron, Michigan— 
Sarnia, Ontario and Detroit, Michigan—Windsor, 
Ontario is being polluted on either side of the 
international boundary to an extent that is detri- 
mental to the public health, safety or general wel- 
fare of citizens or property on the other side of 
the boundary. If this question is answered in the 
affirmative, the Commission is to indicate the 
sources and extent of air pollution, and to recom- 
mend to Governments the most practical preventive 
or remedial measures.”’ 

26. In February of 1969 the Commission publicly 

released the text of a January 1969 letter to the United 

States Secretary of State bearing identification as 
““T.J.C. Docket Number 54-55”’ and stating that pol- 
lution abatement programmes had been instituted by 

major industries in the area of Sarnia, Ontario, with 

the result that the Ontario Water Resources Commis- 

sion was able to report to the International Joint 

Commission that within the next year or two it was 
believed that Canadian industries would be in com- 

pliance with the ‘‘Objectives’’ of the International 
Joint Commission.
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27. In September of 1969 the International Joint 

Commission released Volume I of a report to the In- 
ternational Joint Commission by the International 

Lake Erie Water Pollution Board, and the Inter- 

national Lake Ontario St. Lawrence River Water Pol- 

lution Board. This report dealt with the pollution of 
Lake Erie, Lake Ontario and the International sec- 

tion of the St. Lawrence River. 

28. Volume II of the same report dealing specifi- 
cally in detail with pollution in Lake Erie was re- 

leased in the spring of 1970. Volume IIT dealing with 

Lake Ontario and the International section of the St. 
Lawrence River has just been released. Volume II 

represents a study of over 316 pages based on data 

collected between 1964 and 1967. 

29. In April of 1970 the International Joint Com- 
mission released its third interim report on pollution 

of Lake Erie, Lake Ontario, and the International 
section of the St. Lawrence River. 

30. None of these most recent reports of the Inter- 

national Joint Commission makes any significant men- 

tion of mercury pollution, awareness of the problem 
being of very recent origin. 

31. Lake Erie has already (September, 1969) been 

reported to the International Joint Commission by 

the International Lake Erie Water Pollution Board, 

as being polluted. Their conclusion was that Lake 

Erie was ‘‘being polluted on both sides of the boundary 

(United States—Canada) to an extent that it is caus- 
ing and is likely to cause injury to health and property 

on the other side of the boundary.’’—this entirely 
without regard to any mercury pollution problem.
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SUMMARY OF ARGUMENT 

1. The ‘‘minimum contacts’? principle enunciated 
by the United States Supreme Court measures the 
maximum extent to which a State may by legislation 

enable its courts to acquire in personam jurisdiction 

over defendants. This extended jurisdiction is much 

wider than the common law test of ‘‘carrying on busi- 
ness’’, 

The United States Supreme Court, however, has 
no ‘‘long arm”’ statutory jurisdiction. Thus, the large 

number of decisions during the past twenty-five years 

(following the International Shoe decision) cannot be 

relied upon in determining the jurisdiction of the 

United States Supreme Court. Such decisions are 

dependent in each ease on the existence of special State 
“long arm”’ legislation. 

Dow Chemical of Canada, Limited’s business con- 

tacts with the United States of America are so remote 

that it cannot be said that it is ‘‘carrying on business’’ 

within the United States of America. This is so even 

if a liberal interpretation were given to the traditional 

meaning of ‘‘carrying on business’’. 

These remote ‘‘contacts’’ become totally inadequate 
to support m personam jurisdiction when there is no 
relationship between the ‘‘contacts’’ and the causes 
of action advanced by plaintiff. 

The burden of establishing in personam jurisdiction 

rests upon the State of Ohio. 

The total independence of Dow Chemical of Canada, 
Limited from The Dow Chemical Company prevents 
this Court from acquiring original jurisdiction over
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Dow Chemical of Canada, Limited by virtue only of 

its personal jurisdiction over the American corporation. 

2. The State of Ohio seeks a decree for damages 
which are not for its own benefit. 

The damages claimed are with respect to an alleged 

injury to property which by Section 123.03 Revised 

Code of Ohio ‘‘belonged to the State as proprietor in 
trust for the people of the State’’ and also with respect 
to an alleged injury to ‘‘the citizens and inhabitants 
of Ohio’’. 

The damages sought are to be held by the State of 

Ohio in trust for unspecified citizens. 

By the Constitution of the United States the original 
jurisdiction of this Court does not extend to actions 

in which a State is not a party in its own behalf. 
Therefore, that portion of the prayer for money dam- 
ages is not within the original jurisdiction of the 

Supreme Court of the United States. 

3. A Court of Equity would not order injunctive 

relief in respect of a nuisance which has already been 
abated at the direction of and subject to continuing 
regulation by the Crown in right of the Province of 
Ontario. 

Any injunction which this Court could properly 

frame must not be an idle gesture. It must be one 

to prevent threatened injury. 

4, Extra-territorial injunctive relief may be incapa- 
ble of enforcement. 

It is the duty of this Court to dismiss an original 

suit in which it cannot make an effective decree. A 

fortiors it is its duty not to entertain such a suit.
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5. There is no certain way of removing mercury and 
mercury compounds from Lake Hrie. Proposals ad- 
vanced to date are speculative both as to efficacy and 

the consequences that may flow therefrom. The plain- 

tiff’s request for a decree requiring the defendants to 

remove mereury and compounds thereof from Lake 

Erie and tributaries thereto should not be entertained 
by this Court because such an order, in the character 

of a mandatory injunction, would be incapable of being 

determined with certainty. The alternative of damages 
in lieu of a mandatory injunction would also be re- 

fused by a Court of Equity (and, therefore, this Court) 

because their assessment would involve the Court in 

a speculative enquiry and the creation of trusts which 

themselves would fail for want of certainty. 

6. The diverse and competing interests of the several 

interested sovereign and quasi-sovereign states border- 

ing the Great Lakes drainage system some of whom 

are beyond the reach of the jurisdiction of this Court 
require a more comprehensive and political resolution 
of the problems than can be afforded by a decree of 
this Court. 

There is in existence an International Joint Com- 

mission which has demonstrated a continuing, dynamic, 

active concern with respect to the specific problem to 

which the Court is being asked to address itself. This 

same Commission is possessed of facilities, expertise 
and capacity to produce a workable solution to the 
problems beyond the facilities, expertise and capacity 

of this Court. 

7. The International Joint Commission set up under 
the Boundary Waters Treaty of 1909 is charged with 

the duty to enquire into precisely the same problem 

to which this Court is asked to address its mind.
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Specifically the International Joint Commission has 
been requested by the two sovereign powers concerned 

namely the Government of the United States of Amer- 
ica and the Government of the Dominion of Canada 

to make an enquiry into the precise problem, namely 

pollution of Lake Erie. 

The Treaty of 1909 makes adequate provision for 

the investigation and adjudication of this particular 

problem. 

8. No entity other than the Government of the United 

States of America or the Government of the Dominion 

of Canada has a right to enforce the Boundary Waters 

Treaty of 1909. 

A treaty creates obligations solely between the High 

Contracting Parties and not between one of these 

parties and the nationals of the other, nor between 
the nationals of the two High Contracting Parties. 

ARGUMENT NUMBER 1 

Is There Original Jurisdiction in the Supreme Court of the 
United States With Respect to an Alien Who Is Not Sub- 
ject to the In Personam Jurisdiction of the Supreme Court 

of the United States? 

1. The test currently accepted in American Law for 
determining whether an American Court may assume 

personal jurisdiction over a foreign corporation is that 

corporation’s “‘carrying on business’’ within the ter- 

ritorial jurisdiction of the particular American Court. 
Whether or not a corporation is “‘carrying on business”’ 

within a particular jurisdiction is determined by 

whether there exist adequate ‘‘contacts’’ between the 

corporation and the particular jurisdiction. This lim- 

itation on the jurisdiction of American Courts is 

founded on ‘‘traditional notions of fair play and sub-
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stantial justice’? inherent in the ‘‘due process’’ re- 

quirements of American constitutional law.’ 

2. But it is of paramount importance to recognize 
that in the leading decisions which enunciated the 

‘‘eontacts’”’ principle the United States Supreme Court 

was indicating the maximum extent to which the per- 

sonal jurisdiction of American Courts could be en- 

larged by appropriately framed legislation. 

3. The Supreme Court did not purport to say that 

such extended jurisdiction would exist as a matter of 

common law in the absence of such legislation.’ 

4. Thus in the Hanson case Chief Justice Warren 

was at pains to distinguish the McGee case by stating 

that ‘‘there the State had enacted special legislation’’.* 

5. The essential distinction between the restricted 

jurisdiction existing as a matter of common law and 
the considerably wider jurisdiction under ‘‘long arm’’ 

statutes enacted expressly for the purpose of broaden- 

ing the basis for jurisdiction has been most cogently 
expressed by Breitel J. in Fremay Inc. v. The Modern 
Plastic Machinery Corp. who stated that: 

“The International Shoe case, and those which 
have followed in its wake, have merely developed 

  

1 International Shoe Company v. State of Washington, 326 U.S. 
310 (1945) ; Perkins v. Benguet Consolidated Mining Company, 342 
U.S. 487 (1952) ; Hanson v. Denckla, 357 U.S. 235 (1958). 

2 Beaty v. M.S. Steel Co., 401 F.2d. 157, 161 (4 Cir. 1968), cert. 
denied 89 S.Ct. 686; Bowman v. Curt G. Joa Inc., 361 F.2d. 706, 
714 (4 Cir. 1966) ; Roberts v. Evans Case Co., 218 F.2d. 893 (7 Cir. 
1955) ; Pulson v. American Rolling Mill, 170 F.2d. 193, 195 (1 Cir. 
1948); Bomze v. Nardis Sportswear Inc., 165 F.2d 33 (2 Cir. 
1948). 

3 Hanson v. Denckla, 357 U.S. 285, 252 (1958). 

415 A.D. 2d. 235, 222 N.Y.S. 2d. 694, 698-9 (App. Div.).
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the doctrine that a State may extend the juris- 
diction of its courts to encompass actions against 
a non-resident with respect to matters arising 
from significant acts of a non-resident in the State 
.... But, unfortunately for plaintiff, there is 
no statute in this State which extends the juris- 
diction of the courts of this State to an action 
based upon any contract which may have signifi- 
cant contacts within the State... . Plaintiff 
argues that because of the development of ... 
the substantial contacts doctrine as laid down in 
the International Shoe case the extent of ‘‘doing 
business’’ should be correspondingly broadened. 
The fallacy is that plaintiff is mixing his cate- 
gories.... ‘Moreover, there are policy considera- 
tions which suggest that any change should be 
effected by legislation rather than by judicial de- 
cision. In that way, circumstances affecting the 
convenience of commerce may be more generally 
considered.’ .... In short, while it is now clear 
that under constitutional due process principles 
the legislature can today broaden the classes of 
actions in which a foreign corporation may be sued 
locally, the New York statutes have not generally 
been so extended.’’ (emphasis added) 

6. There is, however, no ‘‘long arm”’ statutory juris- 
diction in the United States Supreme Court. The ju- 
risdiction of the United States Supreme Court as ex- 
pressed both in Article III, Section 2, Clause 2 of the 

United States Constitution and in Section 1251 of Title 

28 of the United States Code is expressed in terms 

of classes of individuals over whom the Court may in 
appropriate circumstances assume jurisdiction ; it could 
not have been intended by these provisions to disregard 
totally the fundamental principles of territorial lim- 
itation upon personal jurisdiction. 

7. Similarly, within the Rules of the United States 
Supreme Court there is no rule respecting ‘personal
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jurisdiction’’ over ‘‘alien’’ corporations. Rule 33(1) 

of the United States Supreme Court Rules governs 
service of process. This rule covers service under all 

circumstances including appeals, is clearly directed 
to informational rather than jurisdictional questions 

and could not have been intended to abrogate the time 

—honoured tests for determining the existence of ‘‘ per- 
sonal jurisdiction”’’. 

8. Rule 9(2) of the United States Supreme Court 
Rules provides that in matters of original jurisdiction 

the Federal Rules of Civil Procedure may apply in 
appropriate circumstances. Rule 4(f) of the Federal 

Rules of Civil Procedure provides for service ‘‘ within 
the territorial limits of the state in which the district 

court is held’’ except as provided elsewhere within 

the rules or by statute. Service within the Province 

of Ontario cannot be upheld by any construction of or 

analogy to this Rule. 

9. Nor may process be served pursuant to Rule 4(e) 

of the Federal Rules of Civil Procedure. That Rule 
deals with the utilization in Federal Court Proceedings 

of the ‘‘long arm’’ provisions of ‘‘the state in which 

the district court is held’’. This last—quoted phrase 
has no rational meaning in connection with an action 

within the original jurisdiction of the United States 

Supreme Court, and hence Rule 4(e) cannot be ap- 
plied analogously to such an action. Simply stated, 

the United States Supreme Court is not a ‘‘Court... 

held within”’ any particular state. Thus no ‘‘long arm”’ 
extension of the basic common law rules of personal 
jurisdiction is applicable in the case at Bar. 

10. Congress has not enacted any ‘‘long arm”’ legis- 
lation conferring upon the Supreme Court the power
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to serve its process outside the territorial boundaries 

of the United States. Nor does any rule of this 

Court grant such power. 

11. A further distinction it is submitted, ought to 

be made between those ‘‘contacts’’ which are sufficient 
to enable an American Court in one state or federal 
district to obtain personal jurisdiction over a ‘‘foreign’’ 
corporation incorporated by another American State, 
and those ‘‘contacts”’ sufficient to enable it to obtain 
jurisdiction over an ‘‘alien’’ corporation incorporated 
by a Foreign Sovereign such as the Dominion of 
Canada. 

12. The sales of Dow Chemical of Canada, Limited 
to American purchasers can be characterized, as in- 

volving: 

(i) an extremely small proportion of the total 
sales of Dow Chemical of Canada Limited ; 

(ii) transactions in which the initiative originated 
with the American purchaser who was not in any 
way solicited by representatives of Dow Chemical 
Company of Canada, Limited; 

(iii) offers accepted and hence contracts formed 
within Canada; 

(iv) personal property as to which, under the ap- 
plicable Canadian law, the title passes in Canada. 

13. A ‘‘foreign’’ manufacturer, such as Dow Chem- 
ical of Canada, Limited, that fills unsolicited orders 

received by it from purchasers located within another 

jurisdiction, by simply shipping goods into that other 

jurisdiction, without retaining the title to such goods, 

is not ‘‘doing business’’ within that other jurisdiction, 
and has an inadequate ‘‘contact’’ with that other juris- 

diction to justify the courts of that jurisdiction in as-
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suming personal jurisdiction over the ‘‘foreign’’ manu- 

facturer.° 

14. Where a ‘“‘foreign’’ manufacturer, such as Dow 

Chemical of Canada, Limited, makes a contract of sale 

by accepting within its own jurisdiction an offer made 

from outside this jurisdiction, then the contract will 

be considered as having been made within the jurisdic- 

tion in which the manufacturer is located. In such 

circumstances, either by common law or by statute, 

the manufacturer will not be considered as having a 

sufficient ‘“‘contact’’ with the jurisdiction of the pur- 
chaser to justify the courts of that jurisdiction in taking 
personal jurisdiction over the manufacturer.° 

15. Because the sales by Dow Chemical of Canada, 
Limited to American purchasers constitute merely 

isolated sales not forming part of a systematic business 

pattern, they afford an insufficient basis for finding 
that such business activity could amount to ‘‘carrying 
on business’”’ within the United States.’ The decisions 

  

5 Beaty v. M.S. Steel Co., 276 F.Supp. 259, 262-4 (D.Md.) 401 
F.2d. 157 (4 Cir. 1968), cert. denied 89 S.Ct. 686; Tetco Metal 
Products Inc. v. Langham, 387 F.2d. 721 (5 Cir. 1968) ; Lizotte v. 

The Canadian Johns-Mawille Company Limited, 387 F.2d. 607 
(1 Cir. 1967) ; McKee Electric Company v. Rauland-Burg Corpora- 

tion, 20 N.Y. 2d. 377, 283 N.Y.S. 2d. 34, 229 N.H. 2d. 604 (Ct. App. 
1967); Kramer v. Vogl, 17 N.Y. 2d. 27, 267 N.Y.S. 2d. 900, 215 
N.E. 2d. 159, 161 (Ct. App. 1966). 

6 Marshall Egg Transport Company v. Bender-Goodman Com- 

pany, 275 Minn. 534, 148 N.W. 2d. 161; Intsinger Sign Company 
v. American Sign Company, 11 Ohio State 2d. 1, 227 N.E. 2d. 609 

(Sup. Ct. 1967). 

7 Hutchinson v. Chase and Gilbert, 45 F.2d. 1389 (2 Cir. 19380) 
(Opinion of Learned Hand, J.); Chunky Corporation v. The 
Blumenthal Brothers Chocolate Company, 299 F.Supp. (D.C. N.Y. 
1969) ; Green v. Equitable Power Manufacturing Company, 99 F.
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of this Court in the two cases of International Shoe 
Company and Perkins contain emphasis by the Court 
upon the importance of ‘‘continuous and systematic 

corporate activities’? within the jurisdiction of the 

forum.® 

16. Where there is no direct relationship between 
the facts supporting the cause of action and the factual 

‘‘eontact’’ between the forum and the foreign corpora- 
tion, the existing ‘‘contacts’’ must be most extensive. 

The absence of a direct relationship between the cause 
of action and ‘‘the contacts’’ is a most relevant factor 

to be taken into consideration by the Court in determin- 

ing whether jurisdiction exists.” Both in the Inter- 
national Shoe Company case and the Perkins case 

the United States Supreme Court carefully distin- 
guished between the ‘‘contacts’’ sufficient to justify 
the assumption of jurisdiction in cases where those 
‘“‘eontacts’’ do not constitute the foundation of the 

cause of action and cases where they do constitute such 
  

Supp. 237, 246 (D.C. Ark. 1951); Buffalo Belt and Felt Corpora- 
tion v. Royal Manufacturing Company, 27 F.2d. 400, 402 (D.C. 
N.Y. 1928) ; Duke v. The Pioneer Mining and Ditch Company, 280 
F. 883 (D.C. Wash. 1922); Muraco v. Ferentino, 247 N.Y.S. 2d. 
598, 602 (Sup. Ct. 1964). See also: Velandra v. Regie Nationale 
Des Usines Renault, 336 F.2d. 292, 297-8 (6 Cir. 1964) for emphasis 

on number, value and percentage of sales within the forum state. 

8 International Shoe Company v. The State of Washington, 326 
U.S. 310, 318 (1945); Perkins v. Benguet Consolidated Mining 

Company, 342 U.S. 487, 445 (1952). 

9 Fisher Governor Company v. The Superior Court of San Fran- 
cisco, 53 Cal. 2d. 222, 347 P.2d. 1, 1 Cal. Rptr. 1 (Sup. Ct. in Bank 
1959) ; Colorado Builders Supply Company v. Hinman Bros. Con- 
struction Company, 304 P. 2d. 892, 896 (Colo. Sup. Ct. in Bank 

1956); Conn. v. I.T.T. Aetna Finance Company, 252 A.2d. 184, 

189-90 (R.I. Sup. Ct. 1969).
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foundation.” In the case at bar, the less than minimal 

business ‘‘contacts’’ between Dow Chemical of Canada, 

Limited and the United States involve isolated sales 

transactions totally unrelated to the nuisance alleged 
by the Plaintiff. 

17. Numerous cases, particularly cases in which a 

cause of action is based on the negligent manufacture 
of products outside the forum state by a manufac- 

turer who carries on a sales activity to some extent 

within the forum state have stressed the importance 
of this relational factor.” 

18. The plaintiff asserting the existence of juris- 

diction in the forum state on the basis that the De- 

fendant is carrying on business therein, or on the 

basis that the Defendant has adequate ‘‘contacts’’ 

therewith has the burden of proving the existence of 
the requisite jurisdictional facts.” 

19. By way of an analogy, this Court has held that 

the burden of proving the existence of a sufficient 

  

10 International Shoe Company v. The State of Washington, 326 
U.S. 310, 318 (1945); Perkins v. Benguet Consolidated Mining 
Company, 342 U.S. 487, 444 (1952). 

11 Hyerly Aircraft Company v. Killian, 414 F.2d. 591, 597 (5 
Cir. 1969); Deveny v. Rkheem Manufacturing Company Limited, 
319 F.2d. 124, 127 (2 Cir. 1963); Blount v. Peerless Chemicals 
(P.R.) Inc., 316 F.2d 695, 700 (2 Cir. 1963); B.K. Sweeney Com- 
pany v. The Colorado Interstate Gas Company, 429 P.2d. 759, 762 
(Okla. Sup. Ct. 1967). 

12 Tizotte v. The Canadian Johns-Manville Company Ltd., 387 
F.2d. 607 (1 Cir. 1967); Smeltzer v. Deere and Company, 252 
F.Supp. 552, 555 (W.D. Pa. 1966) ; Detsch and Company v. Calbar 
Incorporated, 228 Cal.App.2d. 556, 39 Cal. Rptr. 626, 632 (Dist. 

Ct. App. 1964) ; Young Spring and Wire Corporation v. Smith, 176 
So.2d. 908, 905 (Fla. Sup. Ct. 1965).
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monetary sum in controversy to justify the assumption 

of jurisdiction is upon the party asserting the existence 

of such jurisdiction.” 

20. Service of process upon The Dow Chemical Com- 
pany would not be service of process upon Dow Chem- 
ical of Canada, Limited.“ 

ARGUMENT NUMBER 2 

Can the Original Jurisdiction of the Supreme Court of the 
United States be Invoked by the Plaintiff With Respect To 
That Portion of the Prayer for Relief Relating to a Money 

Decree for Damages? 

1. Dow Chemical of Canada, Limited submits this 
Court lacks original jurisdiction under the Constitu- 

tion of the United States with respect to that portion 
of the prayer for relief being asserted by the State 

of Ohio in its capacity as Trustee for the citizens and 

inhabitants of Ohio because the State in its own be- 

half apart from its capacity as Trustee is not a party 

to these claims as is required by Article IIL Section 2, 
Clause 2 of the Constitution of the United States. 

2. The claims sought to be asserted in paragraphs 

3 and 4 of plaintiff’s prayer for relief are, in the case 

of paragraph 3, capable of being advanced by the State 
of Ohio only in its capacity as Trustee for the citizens 
  

18 K.V.0.8. Incorporated v. The Associated Press, 299 U.S. 269, 
280 (1936). 

14 AG. Bliss Co. v. United Carr Fastener Company of Canada, 
116 F.Supp. 291 (D. Mass. 1953), affirmed 213 F.2d. 541 (1 Cir. 
1954); Blount v. Peerless Chemicals (P.R.) Inc., 316 F.2d. 695, 
699 (2 Cir. 1963); Compania Mexicana Refinadora Island v. 
Compania Metropolitana de Oleoductos S.A. et al., 250 N.Y. 20, 
164 N.E. 907, 909 (Ct. App. 1928) ; see by way of analogy Camnon 
Manufacturing Company v. Cudahy Packing Company, 267 U.S. 

333, 336, 387 (1925).
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and inhabitants of Ohio, and in the case of paragraph 

4, are admittedly advanced by the State of Ohio in 

its capacity as Trustee. 

3. It has been stated by this Court that, in order 
to bring a case within its original jurisdiction, it is 

not enough that a state is nominally plaintiff when, 

in reality, the relief sought is on behalf of or for the 

benefit of particular individuals.* 

4. A damage action brought by a state as Trustee 

on behalf of its citizens is quite distinct from a parens 

patriae action. As was stated by this Court in North 

Dakota v. Minnesota: * 

“The right of a state as parens patriae to bring 
suit to protect the general comfort, health or prop- 
erty rights of its inhabitants threatened by the 
proposed or continued action of another state, by 
prayer for injunction, is to be differentiated from 
its lost power as a sovereign to present and enforce 
individual claims of its citizens as their Trustee 
against a sister State.”’ 

5. In that case North Dakota in addition to an in- 

junction sought a decree against Minnesota for dam- 

ages for itself and for its inhabitants whose farms 
were injured and whose crops were lost. 

6. The Hleventh Amendment to the Constitution for- 

bidding the extension of the judicial power of the 

United States to any suit in law or equity prosecuted 

against any one of the United States by citizens of 
  

1 Oklahoma ex rel. Johnson v. Cook, 304 U.S. 387, 394, 396; 
Hawau v. Standard Ow Company of Califorma, 301 F.Supp. 982 
(D. Hawaii 1969) ; The Philadelphia Housing Authority v. Amer- 
ican Radiator & Standard Samtary Corporation, 309 F. Supp. 
1057 (E.D. Pa. 1969). 

2263 U.S. 365, 375.
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another state, or by citizens and subjects of a foreign 

state was invoked to deny jurisdiction. 

7. The reasoning of the Court was that, notwith- 

standing the naming of the State as plaintiff, the State 
was maintaining the action as Trustee for its citizens 

and the Amendment to the Constitution prevented the 

Court from accepting original jurisdiction with re- 

spect to the prayer for a money decree for the damage 

done to the farms of individuals on whose behalf 

the State was suing as Trustee. 

8. A suit in the name of a State for the benefit 

of other parties really interested is, for jurisdictional 

purposes, regarded as a suit by the person for whose 

benefit it is brought.’ 

9. In Oklahoma v. Atchison etc. Railway Company'* 
this Court stated : 

‘“These doctrines, we think, control this case and 
require its dismissal as not being within the origi- 
nal jurisdiction of this court as defined by the 
Constitution. Under a contrary view that juris- 
diction could be invoked by a State, bringing an 
original suit in this court against foreign cor- 
porations and citizens of other States, whenever 
an original suit in this court against foreign cor- 
porations and citizens of other States, whenever 
the State thought such corporations and citizens 
of other States were acting in violation of its laws 
to the injury of its people generally or in the 
aggregate; although, an injury, in violation of 
law, to the property or rights of particular persons 
through the action of foreign corporations or citi- 
zens of States could be reached, without the in- 
tervention of the State, by suits instituted by the 

  

3 Georgia v. Pennsylvania Railway Co., 324 U.S. 439, 446 ; 
Arkansas v. Texas, 346 U.S. 368, 371. 

* 220 U.S. 277, 289.
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persons directly or immediately injured. We are 
of the opinion that the words in the Constitution, 
conferring original jurisdiction on this Court, in 
a suit ‘in which a State shall be a party’, are 
not to be interpreted as conferring such jurisdic- 
tion in every cause in which the State elects to 
make itself strictly a party plaintiff of record 
and seeks not to protect its own property, but only 
to vindicate the wrongs of some of its people or 
to enforce its own laws or public policy against 
wrongdoers generally’’. 

10. While it is clear under the Constitution that the 

Court has jurisdiction to entertain a parens patriae 

action by a State for an injunction to protect its quasi 

sovereign rights, it should be noted that these parens 

patriae rights are rights possessed by the State sep- 

arate and distinct from the rights which the individual 

citizens of the State possess. This parens patriae 

right is analogous to but not the same as the indi- 

vidual’s right under the law of torts.” There is no 
precedent in this Court for the recovery of monetary 
damages in a parens patriae suit.° 

11. In this case where the State of Ohio is suing 
as Trustee to recover damages on behalf of its citizens 

it asserts the rights of its citizens, under the law of 
torts, the measure of damages being those damages 

suffered by the citizens, and it is only a nominal party 

to the action. The case in that respect is not one in 

which the state is a party because there is no right of 

the state per se being asserted. Hence, there is no 

original jurisdiction in the Supreme Court of the 
United States with respect to that portion of the 

prayer. 

  

5 Georgia v. Tennessee Copper Company, 206 U.S. 280, 237. 

6 Hawaii v. Standard Oil Company of California, 301 F. Supp. 
982 (D. Hawaii 1969).



39 

ARGUMENT NUMBER 3 

Will the Supreme Court of the United States Assume Jurisdic- 
tion in an Action Founded on an Alleged Nuisance Where 
the Alleged Nuisance Was Abated Prior to the Institution 

of the Action? 

1. Dow Chemical of Canada, Limited has complied 
with the Ministerial Order of the Crown in right of 
the Province of Ontario prohibiting the discharge of 

mercury and mercury compounds from its plant into 

the St. Clair River.’ 

2. Any nuisance there may have been has been 

abated, and remains subject to the continuing juris- 

diction of the Crown in right of the Province of 

Ontario. Injunctive relief is no longer necessary, in- 

deed, the trial of such an issue would be a mere 

academic exercise. 

3. A court will not order injunctive relief for the 

abatement of a nuisance when the activities consti- 

tuting the nuisance have already been discontinued 

without judicial intervention.’ 

4, Particularly is this so where there is an inde- 

pendent assurance, in the form of the order of a regu- 
latory Commission, (in this instance a Crown agency, 

  

1See Appendix VII. and Appendix VI. 

2 City of Elizabeth v. Guchrist, 86 A. 5385 (N.J. Ch. 1912) ; Miller 
v. Edison Electric Illuminating Co., 66 A.D. 470, 73 N.Y.S. 376 
(App. Div. 1901); Chamberlain v. Ciaffoni, 96 A. 2d. 140 (Pa. 
Sup. Ct. 1953); Akers v. Mathieson Alkali Works, 144 S.E. 492, 
494 (Va. Sup. Ct. App. 1928) ; For the principle as related to in- 
junctions outside the ‘‘nuisance’’ context, see: Mechling Barge 
Innes v. United States, 368 U.S. 3824 (1961) ; United States v. W.T. 

Grant Co., 345 U.S. 629, 682-33 (1953).
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the Ontario Water Resources Commission) against 
the resumption of the discontinued activities.® 

5. Specifically, in the case of Dutton v. Rocky Moun- 
tain Phosphate Incorporated, the Supreme Court of 
Montana refused to totally enjoin the defendant from 
engaging in activities constituting air pollution be- 

eause the defendant had already installed equipment 

to reduce the emission of fiouride to levels consistent 

with the emission standards underlying a conditional 

State Board of Health order for closure of the plant. 
In the case at bar, Dow Chemical of Canada, Limited 
has altered its industrial practices to comply with the 

order of the Ontario Water Resources Commission 
prohibiting the discharge or introduction of mercury 

and mercury compounds into the St. Clair River. 

6. ‘‘It is the duty of this Court to dismiss an original 

suit in which it cannot make an effective decree. A 
fortiort, it is its duty not to entertain such a suit.’’° 

7. ‘Any injunction which this Court could properly 
frame must not be an idle gesture. It must be one to 

prevent the threatened injury.’ ° 

  

3 Of. Independent News Co. v. Williams, 404 F.2d. 758, 761 
(3 Cir. 1968). 

4450 P. 2d. 672, 677 (Mon. Sup. Ct. 1969). 

5 Georgia v. Pennsylvama Railway Co., 324 U.S. 489, 487 (1945). 

6 Thid.
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ARGUMENT NUMBER 4 

Will the Supreme Court of the United States Assume Juris- 
diction in a Matter Where There May Exist Doubt as to 

Its Ability To Enforce Iis Judgment? 

1. In this case there is a prayer for extra-territorial 
injunctive relief. Dow Chemical of Canada, Limited 

is not within the territorial limits of the United States 

of America nor does it have sufficient contacts with the 

United States of America to enable the Supreme Court 

of the United States to possess any degree of certainty 

as to its ability to enforce its own order. 

2. Should this Court deem it proper to consider in- 

junctive relief against Dow Chemical of Canada, 
Limited because of an apprehension of a resumption 

of activities amounting to a nuisance, the Supreme 

Court ought to adhere to the well established legal 

principle that no Court will make an order which it 
does not have the ability to enforce because such an 

order tends to bring the orders of the Court into dis- 
repute." 

3. The Supreme Court of the United States would 

not, in fact, have power to enforce an order requiring 

a Canadian corporation to take or desist from a par- 

ticular course of action carried on within the bound- 

aries of Canada. In the converse situation of an action 

brought before the Courts of Ontario to enjoin activi- 

ties amounting to a nuisance and carried on within one 

of the United States of America by a resident thereof, 

a Canadian Court would not provide injunctive relief 

  

1 State ex rel. Watkins v. North American Land & Timber Co. 
Inmited, 31 8. 172, 176-177 (La. Sup. Ct. 1902); see 32 C.J. 75 
and 43 C.J.S. 459.
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to the plaintiff by reason of the inability of the Cana- 
dian Court to enforce its order.’ 

4, It is possible for a successful litigant to bring an 
action in the Courts of Ontario seeking by way of re- 

lief the enforcement of the judgment of the Court of 
the foreign jurisdiction.’ 

5. A Court of the British Commonwealth, however, 
will not enforce a foreign injunctive decree.’ 

6. The Courts of Ontario will not enforce ‘‘long arm”’ 

jurisdiction even if they would themselves have similar 

statutory jurisdiction in a comparable factual situa- 

tion.” 

7. The leading case setting out the common law rules 

for the recognition of foreign judgments by the Ontario 

Courts is Hmmanuel v. Symon: 

  

2 Attorney General v. The Niagara Falls International Bridge 
Co. (1873), 20 Grant’s Ch. 490, 514-16. See also Marshall v. 

Marshall (1888), 38 Ch. D. 330 (C.A.); Kinahan v. Kinahan 

(1890), 45 Ch. D. 78. 

3See 8 Canadian Encyclopedic Digest (2nd. ed.) 3838-4. 

4 See: Dicey & Morris, THE Conruict or Laws, 1017-19 (8th ed. 
1967) where it is stated at 1019: ‘‘If, however, the judge [of a 
foreign court] orders [the defendant] to do anything [other than 

pay money |, e.g. specifically perform a contract, it will not support 
an [enforcement] action [in the forum] though it may be res 
judicata.’’? See also: Wolff, PRivate INTERNATIONAL Law, Section 
243 (2nd. ed. 1950) and see Gauthier v. Routh (1843), 6 UCQB 

(O.8.) 602, 607. 

5 Re Trepca Mines Ltd. [1960], 1 W.L.R. 1278, 1281; Societe 
Cooperatwe Sidmetal v. Titan International Ltd. [1966], 1 Q.B. 

828; Sharpes Commercials Lid. v. Gas Turbines Ltd. [1965], 
N.Z.L.R. 819; Bainford et al. v. Newell-Roberts [1962], I.R. 95. 

6 [1908] 1 K.B. 302, 309 (C.A.).
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‘In actions in personam there are five cases in 
which the courts of the country will enforce a for- 
eign judgment: 

(1) where the defendant is a subject of the foreign 
country in which the judgment has been obtained ; 

(2) where he was resident in the foreign country 
when the action began; 

(3) where the defendant in the character of plain- 
tiff has selected the forum in which he is after- 
wards sued; 

(4) where he has voluntarily appeared; and 

(5) where he has contracted to submit to the 
forum in which the judgment was obtained.”’ 

8. It isa principle of United States Law that a Court 
will not grant an injunction where the defendant is 

beyond the jurisdiction and the act sought to be en- 
joined or done is an act performed or to be performed 
outside the jurisdiction of the Court of whom the relief 

is requested." 

9. It is submitted that in addition to the International 

Joint Commission, a proper forum for seeking injunc- 

tive relief is the Supreme Court of Ontario to which 

jurisdiction Dow Chemical of Canada, Limited is sub- 

ject. 
  

7 Mississippi & Missouri Railroad Company v. Ward, 2 Black 
(67 U.S.) 485, 492-494 (1862) ; McGowan et al. v. Columbia River 
Packers Association et al., 219 F. 365, 373-377 (9 Cir. 1914), 

affirmed 245 U.S. 352, 357-358 (1917) ; Gilbert v. The Moline Water 
Power and Manufacturing Company, 19 Iowa 319 (1866) ; Gunter v. 
Arlington Mills, 171 N.E. 486 (Mass. Sup. Jud. Ct. 1930) ; Western 

Union Telegraph Co. v. Pacific and A. Telegraph Co., 49 Ill. 90 
(1868) ; Gaines v. Farmer, 55 Tex. Civ. A. 601, 119 S.W. 874, 878 
(1909) ; Royal Fraternal Union v. Lundy, 51 Tex. Civ. A. 637, 

113 S.W. 185, 187 (1908).
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ARGUMENT NUMBER 5 

Will the Supreme Court of the United States Assume Jurisdic- 
tion Where the Relief Requested Is Incapable of Enforce- 

ment by Reason of Its Lacking in Certainty and by Reason 
of the Trust Sought to be Created Being Lacking in 
Certainty? 

1. A decree in the character of a mandatory injunc- 

tion requiring anyone to remove mercury and mercury 

compounds from Lake Erie presumes the existence of 

a means of doing so which has hitherto been unknown 

to science. 

2. This impliedly has been conceded by the State of 

Ohio in its request for damages as an alternative re- 

lief. In their brief the inclusion of the phrase ‘‘If 

found to be feasible”’ constitutes a candid acknowledge- 

ment of ignorance on the part of the State of Ohio as 

to the existence of any method of accomplishment. 

3. It is submitted that this Court ought not to grant 

a mandatory injunction without clear proof that it is 

possible or ‘‘feasible’? to comply with the Court’s 

order. A defendant ought not to be required to do an 

impossible or an impracticable thing. 

4. It further presupposes that failing the existence 

of a feasible method, the Court will order the creation 
of a trust which offends the rules respecting certainty 

and must, therefore, fail as a matter of law. 

5. The trust specified in the complaint of the State 
of Ohio would be void because: 

(a) itis uncertain as to the event or time of vesting; 

(b) it is uncertain as to the class of beneficiaries; 

(here the State of Ohio would appear to wish to 

be Trustee for all persons interested in Lake
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Erie and would include the State of Ohio, Michi- 
gan, Pennsylvania, New York, the United States 
of America, the Province of Ontario and the 

Dominion of Canada, and all the inhabitants and 
citizens of these sovereign and quasi-sovereign 
states present and future) 

(ec) it is uncertain as to whether or not it will ever 

vest in anyone. 

ARGUMENT NUMBER 6 

Does the 1909 (Boundary Waters) Treaty Provide the Mecha- 

nism for Investigating and If Necessary Adjudicating Upon 
Controversies Involving the Great Lakes? 

1. Article [X of the Treaty contemplates the produc- 
tion of a report by the Commission which is expressly 

characterized as not amounting to a decision or arbi- 

tral award. By way of contrast Article X of the 1909 

Treaty provides for a binding decision either by the 

Commission in the case of a majority opinion, or, in 

cases where the Commission is unable to produce a 

majority decision, by an umpire selected in accordance 

with the 1907 Hague Convention for the pacific settle- 

ments of international disputes. 

2. Article X which provides for the settlement of 

matters of difference arising between the High Con- 
tracting Parties involving the rights, obligations, or 

interests of the United States or of the Dominion of 
Canada, either in relation to each other or to their re- 

spective inhabitants, is to be invoked ‘‘by the consent 

of the two parties’’. This is in contrast to Article [X 

which may be invoked by either of the Sovereign 

States independent of each other. 

3. Article XII of the Treaty provides for the ren- 
dering of technical assistance to the Commission as
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well as for the empowering of the Commission to ad- 
minister oaths and take evidence on oath. 

4. The International Joint Commission has, by vir- 

tue of the 1909 Treaty, been invested with adequate 

power to deal with all matters respecting pollution of 

the Great Lakes, and in such a ease the judicial system 

ought to defer to the administrative quasi-judicial ap- 
paratus specifically created for dealing with the par- 

ticular controversy." 

5. Especially is this so where any adjudication on the 

manner or feasibility of removing mercury or mercury 

compounds from Lake Erie must necessarily affect the 

health and welfare of all persons adjacent or down- 

stream from any such removal attempt. (e.g. dredg- 

ing.) In particular the Governments of Canada and 
the Province of Ontario and the citizens thereof are 
persons necessarily affected by any order this Court 
  

1Z, F. Assets Realization Corporation v. Hull, 31 ¥. Supp. 371, 

affirmed 114 F.2d. 464, certiorari granted 311 U.S. 632, affirmed 
311 U.S. 470; GMO Niehaus G Co. v. The United States, 373 F.2d. 
944, 957 (Ct. Cl.) ; Hannevig v. The United States, 84 F. Supp. 743 
(Ct. Cl. 1949) ; see also the reference to the Supreme Court’s ex- 
haustion of remedies principle in The Original Jurisdiction of the 
United States Supreme Court, 11 STANForp Law Review 665, 687, 

footnote 145: ‘‘In suits between states, as in normal equity practice, 
before leave to file will be granted, or even considered, the com- 
plaining state must show the application has been made to the 

defendant state for correction of the grievance. Consequently, it 
is the practice of litigant states to allege that they have exhausted 

all extralegal remedies before bringing suit. See Motion for Leave 
To File a Complaint, p. 32, California v. Washington, 358 U.S. 64 
(1958). The requirement is satisfied either by these unsuccessful 
efforts, ef. Georgia v. Tennessee Copper Co., 206 U.S. 230, 236 
(1907) (dictum), or continued authorization by the state legisla- 
ture of the acts complained of. New York v. New Jersey, 256 U.S. 
296 (1921); Lowsiana v. Texas, 176 U.S. 1, 22-23 (1900). See 
also Missouri v. Illinois, 180 U.S. 208, 210 (1901).’’
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may make requiring such removal. They are accord- 

ingly indispensable parties to this suit while at the 

same time they are beyond the reach of the jurisdic- 
tion of this Court.” Where essential parties to a suit 
are absent and beyond the reach of the jurisdiction of 

this Court, this Court ought not to assume jurisdic- 
tion.® 

6. For over half a century the International Joint 
Commission has proved to be a dynamic and invalu- 

able mechanism for investigating problems concerning 

pollution of the Great Lakes and has consequently been 

utilized by the American and Canadian Governments 
as the primary and appropriate institution for dealing 

with Great Lakes pollution problems. 

7. The International Joint Commission has proved 

ittself an effective adjudicative body when directed to 

deal with damage claims arising out of pollution mat- 

ters with international ramifications.* 

  

2 Oster v. Dominion of Canada, 144 F. Supp. 746 (N.D. N.Y. 
1956) affirmed 238 F.2d 400 (2 Cir. 1956) cert. dened 353 U.S. 
936 (1957). 

3 Minnesota v. Northern Securities Co., 184 U.S. 199, 235-238, 

245-7 (1902) ; Arizona v. California, 298 U.S. 558, 571-2 (1986). 

* Decision of the Trail Smelter Arbitral Tribunal, 35 Am. J. 
Int’i Law 684 (1941), discussed in (1963) 1 CANADIAN YEAR Book 

oF INTERNATIONAL Law 213.
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ARGUMENT NUMBER 7 

Should the Supreme Court of the United States Assume Juris- 
diction in a Case Involving Delicate International Ques- 
tions of Political Sensitivity and Complex Questions of 

Fact Where the Two Sovereign Governments Concerned 
Have Established and Empowered a Specialized Agency 
(The International Joint Commission)? 

1. Dow Chemical of Canada, Limited has complied 

with the Ministerial Order of the Crown in right of 

the Province of Ontario prohibiting the discharge of 
mercury and mereury compounds from its plant into 

the St. Clair River.* 

2. Thus, any nuisance has been abated with the re- 

sult that the injunctive relief requested by the plain- 

tiff is unecessary. There remains outstanding the 

claim for damages as Trustee together with the claim 

for a mandatory decree with an alternative claim for 

damages in lieu thereof. 

3. It is submitted that the disposition of these latter 

claims is one which properly lies within the jurisdic- 

tion of the International Joint Commission. 

4. It is submitted that this is so simply because they 

alone are in a position to represent and weigh the com- 

bined and the sometimes competing interests of the 

several interested soverign and quasi-sovereign states. 

5. It is not only those states which border on Lake 

Erie that are affected. The entire Great Lakes drain- 

age basin may well be the subject of the total concern. 

6. The International Joint Commission alone is in a 

position to marshal the very considerable amount of 

  

1See Appendix VII. and Appendix VI.



43 

technical assistance necessary to assess and evaluate the 

following very complex issues of fact and law: 

(i) What are the sources of mercury contamina- 

(i) 

tion in the Great Lakes and what is their 
nature and character? To resolve this prob- 

lem, an enquiry must be made into: 

(a) a consideration of water flows and drain- 

age basins and pollution generally in 
Lake Superior, Lake Michigan and Lake 
Huron, as well as Lake St. Clair, the 
St. Clair River and the Detroit River 
and Lake Erie; 

(b) a consideration of other sources of mer- 
eury, both natural and pollutive on both 

sides of the international boundary be- 

tween the United States and Canada. 

What valid concern is there with respect to 
mereury pollution? To resolve this problem 

an enquiry must be made into: 

(a) a conisderation of the multi-varied micro- 

organisms as might possess the capacity 

to convert metallic mercury into methyl 

mereury and their presence in the Great 
Lakes drainage basin; 

(b) a consideration of the flow patterns that 
might conduct the contaminated material 

from one area of one of the Great Lakes 

to another ; 

(c) a consideration of the ecological factors 
affecting various species of fish; 

(d) a consideration of the _ toxicological 
aspects of mercury and its compounds
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and in particular its effect on human 
beings following their consumption of fish 

known to have ingested by some metabolic 

process mercury in one of its various 
forms; 

a consideration of the weight to be at- 

tached to mercury pollution in the over- 

all context of an already polluted Lake 

Erie. 

(iii) What immediate measures should be taken to 
resolve this problem? ‘To resolve this prob- 

lem an enquiry must be undertaken into: 

(a) 

(b) 

(¢) 

a consideration of the consequences that 

may flow directly or indirectly from any 
and all alternative procedures with par- 

ticular reference to the rights of the citi- 

zens and inhabitants of those Provinces 
and States situated down stream along 

the shores of the Niagara River, Lake 

Ontario and the St. Lawrence River; 

a consideration of the overall co-ordina- 

tion and integration of such remedial 
steps with those steps already underway 

to resolve the existing problems of pollu- 
tion in Lake Erie; 

a consideration of and an apportionment 

of the costs of such a program as part of 
a larger program to eliminate pollution 

generally in Lake Erie and an apportion- 

ment of these costs in terms of the extent 
to which any one person may be found to 

have caused or contributed to the prob- 

lems of pollution generally.
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7. ‘‘As Mr. Justice Holmes put it: 

‘Before this court ought to intervene the case 
should be of serious magnitude, clearly and 
fully proved, and the principle to be applied 
should be one which the court is prepared delib- 
erately to maintain against all considerations on 

the other side.’ Missouri v. Lllinois, supra, 200 

U.S. at 521. Indeed, so awkward and unsatis- 
factory is the available litigious solution for 
these problems that this Court deemed it ap- 
propriate to emphasize the practical constitu- 

tional alternative provided by the Compact 

Clause. Experience led us to suggest that a 

problem such as that involved here is ‘more 
likely to be wisely solved by cooperative study 

and by conference and mutual concession on the 

part of representatives of the States so vitally 
interested in it than by proceedings in any court 

however constituted.’ New York v. New Jersey, 

supra, at 318.’’? 

8. ‘‘A mandatory injunction should never be granted 

when its enforcement will require too great an amount 

of supervision by the court. It needs no citation of 

authorities to sustain this proposition. It is a funda- 

mental principle and of general application in this and 

other jurisdictions.’’? 

  

2 Dyer v. Simms, 341 U.S. 22, 27 (1951). 

3 McCabe et al. v. Watt et al., 73 A. 453, 455 (Pa. Sup. Ct. 1909) ; 
Johnson v. Lancaster, 266 S.W. 565, 569 (Tex. Civ. App. 1924); 

Cameron et al. v. City of Carbondale, 76 A. 198, 199 (Pa. Sup. Ct. 
1910). .
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ARGUMENT NUMBER 8 

Does Anyone Other Than the Government of the United States 
of America Have a Right To Enforce the Boundary Waters 
Treaty of 1909? 

1. The proposed complaint of the plaintiff alleges a 
violation of the 1909 (Boundary Waters) Treaty by 
Dow Chemical of Canada, Limited. 

2. Only the Government of the United States of 
America as one of the High Contracting Parties under 

the 1909 (Boundary Waters) Treaty would be entitled 

as a matter of International Law to enforce obligations 

created by the Treaty. The State of Ohio would have 
no such right. The applicable principle is put tersely 
in the leading English language text on the subject, 

Lord MeNair’s The Law of Treaties.* 

‘* A treaty creates obligations between the contract- 
ing parties solely, that is, the contracting states (or 
more popularly, their Governments), and not be- 
tween one party and the nationals of another, or 
between the nationals of two or more parties’’. 

Similarly, Clive Parry comments :? 

‘“‘Itis.... useless to attempt to specify what pre- 
cise rights a treaty may confer and what obliga- 
tions they impose. But these must be rights or 
obligations of an international person in interna- 
tional law’’. 

  

12nd. ed., 1961, at 322. 

2 The Law of Treaties, ch. 4 of MANUAL oF PUBLIC INTERNATIONAL 

Law 220 (M. Sorensen ed., 1968).
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CONCLUSION 

Because: 

(i) 

(ii) 

(iii) 

The Supreme Court of the United States does 
not possess im personam jurisdiction over Dow 
Chemical of Canada, Limited; 

The State of Ohio is not a ‘“‘party”’ other than 
in its capacity as Trustee for its citizens with 
respect to its claims for damages; 

The Supreme Court of the United States 
ought not to assume original jurisdiction 
in an action on an alleged nuisance where the 

nuisance has already been abated; 

(iv) The Supreme Court of the United States 
ought not to assume original jurisdiction 

where there exists doubt as to its ability to 

enforce its judgment; 

(v) The Supreme Court of the United States 

(vi) 

ought not to assume original jurisdiction 

where the relief: 

(a) is incapable of enforcement because it is 
lacking in certainty; or 

(b) requires the Court to embark upon specu- 

lative assessments and the creation of 

Trusts which are themselves incapable of 
certainty ; 

The 1909 (Boundary Waters) Treaty pro- 
vides the mechanism for investigating and ad- 

judicating upon the controversies involving 

pollution of the Great Lakes and in particular 
of Lake Erie;
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(vii) The Supreme Court of the United States 
ought not to assume original jurisdiction 

where there exists a specialized agency such 

as the International Joint Commission; 

(viii) Only the United States of America has the 
right in International Law ‘to enforce the 
Treaty of 1909; 

it is respectfully submitted that the application by the 

State of Ohio for leave to file a complaint ought to be 

denied. 

ALL OF WHICH Is RESPECTFULLY SUBMITTED 

RicHarD W. GALIHER, 
1215 Nineteenth Street, N. W. 

Washington, D. C. 20036, 

U.S.A. 

[an W. OUTERBRIDGE, Q.C. 
Vincent K. McKwan, 

WarRREN H. MUELLER, 
120 Adelaide Street West, 

Toronto, Ontario, 

Canada. 

Counsel for 
Dow Chemical of Canada, Limited.
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APPENDIX I 

Arricte ITT 

Section 2. The judicial power shall extend to all cases, 
in law and equity, arising under this Constitution, the laws 

of the United States, and treaties made, or which shall be 

made, under their authority; to all cases affecting ambas- 
sadors, other public ministers and consuls; to all cases of 

admiralty and maritime jurisdiction; to controversies to 
which the United States shall be a party; to controversies 

between two or more States; between a State and citizens 

of another State; between citizens of different States; 

between citizens of the same State claiming lands under 
grants of different States, and between a State, or the 

citizens thereof, and foreign States, citizens or subjects. 

In all cases affecting ambassadors, other public ministers 

and consuls, and those in which a State shall be party, the 

Supreme Court shall have original jurisdiction. In all the 

other cases before-mentioned, the Supreme Court shall have 

appellate jurisdiction, both as to law and fact, with such 

exceptions, and under such regulations as the Congress 

shall make. 

APPENDIX II 

Unttep Statss Copr 

Tithe 28 

Section 1251, B—The Supreme Court shall have original 
jurisdiction of: . .. 

(3) all actions or proceedings by a State against the 
citizens of another State or against aliens.
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APPENDIX III 

TREATY WITH THE UNITED STATES RELATING TO BOUNDARY 

WATERS AND QUESTIONS ARISING ALONG THE BOUNDARY 

BETWEEN CANADA AND THE UNITED STATES, SIGNED AT 

Wasuineton, January 11, 1909. 

Treaty relating to Boundary Waters and Questions arising 

along the Boundary between Canada and the Umted States, 

signed at Washington, January 11,1909. 

His Majesty the King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 

Seas, Emperor of India, and the United States of America, 

being equally desirous to prevent disputes regarding the 

use of boundary waters and to settle all questions which 

are now pending between the United States and the 

Dominion of Canada involving the rights, obligations, or 
interests of either in relation to the other or to the 

inhabitants of the other, along their common frontier, and 

to make provision for the adjustment and settlement of all 

such questions as may hereafter arise, have resolved to 

conclude a Treaty in furtherance of these ends, and for 
that purpose have appointed as their respective Plenipoten- 

tiaries: 

His Britannic Majesty, the Right Honourable James 
Bryce, O.M., his Ambassador Extraordinary and Plenipo- 
tentiary at Washington; and 

The President of the United States of America, Elihu 
Root, Secretary of State of the United States; 

Who, after having communicated to one another their 

full powers, found in good and due form, have agreed upon 

the following Articles :— 

Preliminary Article. 

For the purposes of this Treaty boundary waters are 

defined as the wasters from main shore to main shore of
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the lakes and rivers and connecting waterways, or the 
portions thereof, along which the international boundary 
between the United States and the Dominion of Canada 
passes, including all bays, arms, and inlets thereof, but 

not including tributary waters which in their natural 

channels would flow into such lakes, rivers, and waterways, 

or waters flowing from such lakes, rivers, and water- 

ways, or the waters of rivers flowing across the boundary. 

ARTICLE 1. 

The High Contracting Parties agree that the navigation 

of all navigable boundary waters shall for ever continue 
free and open for the purposes of commerce to the in- 

habitants and to the ships, vessels, and boats of both 

countries equally, subject, however, to any laws and regula- 

tions of either country, within its own territory, not incon- 

sistent with such privilege of free navigation, and applying 
equally and without discrimination to the inhabitants, ships, 

vessels, and boats of both countries. 

It is further agreed that so long as this Treaty shall 

remain in force this same right of navigation shall extend 

to the waters of Lake Michigan, and to all canals connecting 

boundary waters and now existing or which may hereafter 

be constructed on either side of the line. Hither of the 

High Contracting Parties may adopt rules and regulations 

governing the use of such canals within its own territory, 

and may charge tolls for the use thereof; but all such rules 

and regulations and all tolls charged shall apply alike to 

the subjects or citizens of the High Contracting Parties 

and the ships, vessels, and boats of both of the High Con- 
tracting Parties, and they shall be placed on terms of 

equality in the use thereof. 

ARTICLE 2. 

Each of the High Contracting Parties reserves to itself, 

or to the several State Governments on the one side and 

the Dominion or Provincial Governments on the other, as
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the case may be, subject to any Treaty provisions now 
existing with respect thereto, the exclusive jurisdiction and 
control over the use and diversion, whether temporary or 

permanent, of all waters on its own side of the line which 

in their natural channels would flow across the boundary 

or into boundary waters; but it is agreed that any inter- 

ference with or diversion from their natural channel of 

such waters on either side of the boundary resulting in any 
injury on the other side of the boundary shall give rise 

to the same rights and entitle the injured parties to the 

same legal remedies as if such injury took place in the 

country where such diversion or interference occurs; but 

this provision shall not apply to cases already existing 

or to cases expressly covered by special agreement between 

the parties hereto. 

It is understood, however, that neither of the High Con- 

tracting Parties intends by the foregoing provision to 

surrender any right which it may have to object to any 

interference with or diversions of waters on the other side 

of the boundary the effect of which would be productive of 

material injury to the navigation interests on its own side 

of the boundary. 

ARTICLE 3. 

It is agreed that, in addition to the uses, obstructions, and 

diversions heretofore permitted or hereafter provided for 

by special agreement between the Parties hereto, no further 

or other uses or obstructions or diversions, whether 

temporary or permanent, of boundary waters on either 

side of the line, affecting the natural level or flow of 
boundary waters on the other side of the line, shall be 

made except by authority of the United States or the 
Dominion of Canada within their respective jurisdictions 
and with the approval, as hereinafter provided, of a Joint 

Commission, to be known as the International Joint 

Commission.
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The foregoing provisions are not intended to limit or 

interfere with the existing rights of the Government of 
the United States on the one side and the Government of 
the Dominion of Canada on the other, to undertake and 

carry on governmental works in boundary waters for the 

deepening of channels, the construction of breakwaters, 

the improvement of harbours, and other governmental 

works for the benefit of commerce and navigation, provided 
that such works are wholly on its own side of the line and 
do not materially affect the level or flow of the boundary 

waters on the other, nor are such provisions intended to 

interfere with the ordinary use of such waters for domestic 

and sanitary purposes. 

ARTICLE 4. 

The High Contracting Parties agree that, except in cases 

provided for by special agreement between them, they will 

not permit the construction or maintenance on their 

respective sides of the boundary of any remedial or 

protective works or any dams or other obstructions in 

waters flowing from boundary waters or in waters at a 

lower level than the boundary in rivers flowing across the 

boundary, the effect of which is to raise the natural level 

of waters on the other side of the boundary, unless the 

construction or maintenance thereof is approved by the 

aforesaid International Joint Commission. 

It is further agreed that the waters herein defined as 

boundary waters and waters flowing across the boundary 

shall not be polluted on either side to the injury of health 

or property on the other. 

ARTICLE 5. 

The High Contracting Parties agree that it is expedient 

to limit the diversion of waters from the Niagara River so 

that the level of Lake Erie and the flow of the stream shall 

not be appreciably affected. It is the desire of both Parties
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to accomplish this object with the least possible injury to 

investments which have already been made in the con- 

struction of power plants on the United States’ side of 

the river under grants of authority from the State of New 
York, and on the Canadian side of the river under licenses 

authorized by the Dominion of Canada and the Province 
of Ontario. 

So long as this Treaty shall remain in force, no diversion 

of the waters of the Niagara River above the Falls from 

the natural course and stream thereof shall be permitted 

except for the purposes and to the extent hereinafter 
provided. 

The United States may authorize and permit the diversion 

within the State of New York of the waters of the said 

river above the Falls of Niagara, for power purposes, not 

exceeding in the aggregate a daily diversion at the rate of 

20,000 cubic feet of water per second. 

The United Kingdom, by the Dominion of Canada or the 
Province of Ontario, may authorize and permit the 

diversion within the Province of Ontario of the waters of 
said river above the Falls of Niagara for power purposes, 

not exceeding in the aggregate a daily diversion at the rate 

of 36,000 cubic feet of water per second. 

The prohibitions of this Article shall not apply to the 

diversion of water for sanitary or domestic purposes, or 

for the service of canals for the purposes of navigation. 

ARTICLE 6. 

The High Contracting Parties agree that the St. Mary 
and Milk Rivers and their tributaries (in the State of 

Montana and the Provinces of Alberta and Saskatchewan) 

are to be treated as one stream for the purposes of irriga- 

tion and power, and the waters thereof shall be apportioned 

equally between the two countries, but in making such 

equal apportionment more than half may be taken from 

one river and less than half from the other by either
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country so as to afford a more beneficial use to each. 

It is further agreed that in the division of such waters 

during the irrigation season, between the 1st of April and 

3lst of October inclusive, annually, the United States is 
entitled to a prior appropriation of 500 cubic feet per 

second of the waters of the Milk River, or so much of 
such amount as constitutes three-fourths of its natural 
flow, and that Canada is entitled to a prior appropriation 

of 500 cubic feet per second of the flow of St. Mary River, 

or so much of such amount as constitutes three-fourths 
of its natural flow. 

The channel of the Milk River in Canada may be used 

at the convenience of the United States for the conveyance, 

while passing through Canadian territory, of waters 

diverted from the St. Mary River. The provisions of 

Article 2 of this Treaty shall apply to any injury resulting 

to property in Canada from the conveyance of such waters 
through the Milk River. 

The measurement and apportionment of the water to be 

used by each country shall from time to time be made jointly 

by the properly-constituted reclamation officers of the 

United States and the properly-constituted irrigation 

officers of His Majesty under the direction of the Inter- 

national Joint Commission. 

ARTICLE 7. 

The High Contracting Parties agree to establish and 

maintain an International Joint Commission of the United 
States and Canada composed of six Commissioners, three 
on the part of the United States appointed by the President 

thereof, and three on the part of the United Kingdom 

appointed by His Majesty on the recommendation of the 

Governor in Council of the Dominion of Canada. 

ARTICLE 8. 

This International Joint Commission shall have jurisdic- 

tion over and shall pass upon all cases involving the use



8a 

or obstruction or diversion of the waters with respect to 

which under Articles 3 and 4 of this Treaty the approval 

of this Commission is required, and in passing upon such 

cases the Commission shall be governed by the following 
rules or principles which are adopted by the High Con- 
tracting Parties for this purpose :— 

The High Contracting Parties shall have, each on its own 

side of the boundary, equal and similar rights in the use 

of the waters hereinbefore defined as boundary waters. 

The following order of precedence shall be observed 

among the various uses enumerated hereinafter for these 

waters, and no use shall be permitted which tends materially 

to conflict with or restrain any other use which is given 
preference over it in this order of precedence :— 

1. Uses for domestic and sanitary purposes; 

2. Uses for navigation, including the service of canals 

for the purposes of navigation; 

3. Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb 

any existing uses of boundary waters on either side of the 

boundary. 

The requirement for an equal division may in the discre- 

tion of the Commission be suspended in cases of temporary 

diversions along boundary waters at points where such 
equal division cannot be made advantageously on account 

of local conditions, and where such diversion does not 
diminish elsewhere the amount available for use on the 

other side. 

The Commission in its discretion may make its approval 

in any case conditional upon the construction of remedial 

or protective works to compensate so far as possible for 

the particular use or diversion proposed, and in such cases 

may require that suitable and adequate provision, approved 

by the Commission, be made for the protection and
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indemnity against injury of any interests on either side 
of the boundary. 

In eases involving the elevation of the natural level of 

waters on either side of the line as a result of the con- 
struction or maintenance on the other side of remedial or 
protective works or dams or other obstructions in boundary 

waters or in waters flowing therefrom or in waters below 
the boundary in rivers flowing across the boundary, the 

Commission shall require, as a condition of its approval 
thereof, that suitable and adequate provision, approved by 

it, be made for the protection and indemnity of all interests 

on the other side of the line which may be injured thereby. 

The majority of the Commissioners shall have power to 

render a decision. In case the Commission is evenly divided 

upon any question or matter presented to it for decision, 

separate reports shall be made by the Commissioners on 

each side to their own Government. The High Contracting 

Parties shall thereupon endeavour to agree upon an 

adjustment of the question or matter of difference, and if 

an agreement is reached between them, it shall be reduced 

to writing in the form of a Protocol and shall be com- 

municated to the Commissioners, who shall take such 

further proceedings as may be necessary to carry out such 

agreement. 

ARTICLE 9, 

The High Contracting Parties further agree that any 

other questions or matters of difference arising between 

them involving the rights, obligations, or interests of either 

in relation to the other or to the inhabitants of the other, 

along the common frontier between the United States and 

the Dominion of Canada, shall be referred from time to 

time to the International Joint Commission for examination 

and report, whenever either the Government of the United 

States or the Government of the Dominion of Canada shall 
request that such questions or matters of difference be so 

referred.
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The International Joint Commission is authorized in each 
case so referred to examine into and report upon the facts 

and circumstances of the particular questions and matters 

referred, together with such conclusions and recommenda- 
tions as may be appropriate, subject, however, to any 

restrictions or exceptions which may be imposed with 

respect thereto by the terms of the reference. 

Such reports of the Commission shall not be regarded as 

decisions of the questions or matters so submitted either 

on the facts or the law, and shall in no way have the 

character of an arbitral award. 

The Commission shall make a joint report to both 

Governments in all cases in which all or a majority of the 

Commissioners agree, and in case of disagreement the 

minority may make a joint report to both Governments, or 

separate reports to their respective Governments. 

In case the Commission is evenly divided upon any 

question or matter referred to it for report, separate 

reports shall be made by the Commissioners on each side 

to their own Government. 

ARTICLE 10. 

Any questions or matters of difference arising between 

the High Contracting Parties involving the rights, obliga- 

tions, or interests of the United States or of the Dominion 

of Canada, either in relation to each other or to their 

respective inhabitants, may be referred for decision to the 

International Joint Commission by the consent of the two 
Parties, it being understood that on the part of the United 

States any such action will be by and with the advice and 

consent of the Senate, and on the part of His Majesty’s 

Government with the consent of the Governor-General in 
Council. In each case so referred, the said Commission 
is authorized to examine into and report upon the facts 

and circumstances of the particular questions and matters 

referred, together with such conclusions and recommenda- 

tions as may be appropriate, subject, however, to any
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restrictions or exceptions which may be imposed with 

respect thereto by the terms of the reference. 

A majority of the said Commission shall have power to 

render a decision or finding upon any of the questions or 
matters so referred. 

If the said Commission is equally divided, or otherwise 

unable to render a decision or finding as to any questions 

or matters so referred, it shall be the duty of the Com- 
missioners to make a joint report to both Governments, or 

separate reports to their respective Governments, showing 

the different conclusions arrived at with regard to the 
matters or questions so referred, which questions or matters 

shall thereupon be referred for decision by the High Con- 

tracting Parties to an Umpire chosen in accordance with 
the procedure prescribed in the fourth, fifth, and sixth 

paragraphs of Article 45 of The Hague Convention for the 

pacific settlement of international disputes, dated the 

18th October, 1907. Such Umpire shall have power to 

render a final decision with respect to those matters and 

questions so referred on which the Commission failed to 

agree. 
ARTICLE 11. 

A duplicate original of all decisions rendered and joint 

reports made by the Commission shall be transmitted to 
and filed with the Secretary of State of the United States 

and the Governor-General of the Dominion of Canada, and 

to them shall be addressed all communications of the 

Commission. 
ARTICLE 12. 

The International Joint Commission shall meet and 
organize at Washington promptly after the members 

thereof are appointed and when organized the Commission 

may fix such times and places for its meetings as may be 

necessary, subject at all times to special call or direction 

by the two Governments. Hach Commissioner, upon the 

first joint meeting of the Commission after his appointment,
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shall, before proceeding with the work of the Commission, 

make and subscribe a solemn declaration in writing that 
he will faithfully and impartially perform the duties im- 

posed upon him under this Treaty, and such declaration 

shall be entered on the records of the proceedings of the 
Commission, 

The United States’ and Canadian sections of the Com- 
mission may each appoint a Secretary, and these shall act 
as joint Secretaries of the Commission at its joint sessions, 

and the Commission may employ engineers and clerical 
assistants from time to time as it may deem advisable. The 

salaries and personal expenses of the Commission and of 

the Secretaries shall be paid by their respective Govern- 

ments, and all reasonable and necessary joint expenses of 

the Commission incurred by it shall be paid in equal 

moieties by the High Contracting Parties. 

The Commission shall have power to administer oaths to 

witnesses and to take evidence on oath whenever deemed 

necessary in any proceeding, or inquiry, or matter within 
its jurisdiction under this Treaty, and all parties interested 

therein shall be given convenient opportunity to be heard, 

and the High Contracting Parties agree to adopt such 

legislation as may be appropriate and necessary to give 

the Commission the powers above mentioned on each side 

of the boundary, and to provide for the issue of subpoenas 

and for compelling the attendance of witnesses in proceed- 

ings before the Commission. The Commission may adopt 
such rules of procedure as shall be in accordance with 

justice and equity, and may make such examination in 

person and through agents or employees as may be deemed 

advisable. 

ARTICLE 13. 

In all cases where special agreements between the High 

Contracting Parties hereto are referred to in the foregoing 

Articles, such agreements are understood and intended to 

include not only direct agreements between the High 

Contracting Parties, but also any mutual arrangement
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between the United States and the Dominion of Canada 
expressed by concurrent or reciprocal legislation on the 

part of Congress and the Parliament of the Dominion. 

ARTICLE 14. 

The present Treaty shall be ratified by His Britannic 
Majesty and by the President of the United States of 
America, by and with the advice and consent of the Senate 

thereof. The ratifications shall be exchanged at Washington 
as soon as possible, and the Treaty shall take effect on the 

date of the exchange of its ratifications. It shall remain 
in force for five years, dating from the day of exchange 
of ratifications, and thereafter until terminated by twelve 
months’ written notice given by either High Contracting 

Party to the other. 

In faith whereof the respective Plenipotentiaries have 

signed this Treaty in duplicate and have hereunto affixed 
their seals. 

Done at Washington, the 11th day of January, in the 

year of our Lord one thousand nine hundred and nine. 

(L.S.) Jamus Bryce. 

(L.8.) Exrav Root. 

  

The above Treaty was approved by the United States’ 

Senate on the 3rd March, 1909, with the following Resolu- 

tions :— 

Resolved,—That the Senate advise and consent to the 

ratification of the Treaty between the United States and 

Great Britain, providing for the settlement of international 

differences between the United States and Canada, signed 

on the 11th day of January, 1909. 

Resolved further (as a part of this ratification ),—That 

the United States approves this Treaty with the under- 

standing that nothing in this Treaty shall be construed as
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affecting, or changing, any existing territorial, or riparian 

rights in the water, or rights of the owners of lands under 
water, on either side of the international boundary at the 

rapids of the St. Mary’s River at Sault Ste. Marie, in the 
use of the waters flowing over such lands, subject to the 

requirements of navigation in boundary waters and of 
navigation canals, and without prejudice to the existing 
right of the United States and Canada, each to use the 
waters of the St. Mary’s River, within its own territory; 
and further, that nothing in this Treaty shall be construed 

to interfere with the drainage of wet, swamp, and over- 

flowed lands into streams flowing into boundary waters, and 

that this interpretation will be mentioned in the ratification 

of this Treaty as conveying the true meaning of the Treaty, 

and will in effect, form part of the Treaty. 

PROTOCOL OF EXCHANGE. 

On proceeding to the exchange of the ratifications of the 

treaty signed at Washington on January 11, 1909, between 

Great Britain and the United States, relating to boundary 
waters and questions arising along the boundary between 

the United States and the Dominion of Canada, the under- 

signed plenipotentiaries duly authorized thereto by their 
respective Governments, hereby declare that nothing in this 
treaty shall be construed as affecting, or changing, any 

existing territorial, or riparian rights in the water, or 

rights of the owners of lands under water, on either side 
of the international boundary at the rapids of St. Mary’s 
River at Sault Ste. Marie, in the use of the waters flowing 
over such lands, subject to the requirements of navigation 
in boundary waters and of navigation canals, and without 

prejudice to the existing right of the United States and 

Canada, each to use the waters of the St. Mary’s River, 
within its own territory; and further, that nothing in this 

treaty shall be construed to interfere with the drainage of 
wet, swamp and overflowed lands into streams flowing into 

boundary waters, and also that this declaration shall be
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deemed to have equal force and effect as the treaty itself 
and to form an integral part thereto. 

The exchange of ratifications then took place in the usual 
form. 

In witness whereof, they have signed the present Protocol 

of Exchange and have affixed their seals thereto. 

Done at Washington this 5th day of May, one thousand 
nine hundred and ten. 

James Bryce, (Seal.) 
PHILANDER C. Knox, (Seal.)
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APPENDIX V 

[SzaL oF THE PROVINCE OF ONTARIO | 

Prime MINISTER OF ONTARIO 

Toronto, Ontario, 
May 15, 1970. 

Dear Mr. Thomas: 

I have received your letter of April 9 about the recent 
problem of mercury affecting fish, particularly in the Lake 

St. Clair area. The Government of Ontario is most con- 
cerned about this and I can assure you that we are doing 

all we can to see that it is corrected as quickly as possible. 

I want to take this opportunity to give you the facts 

about the situation as we now know them. This is a very 

new and different problem in environmental pollution and 

we are finding that there is much still to be learned about it. 

Methyl mercury, the organic compound of mercury, is 

known to be an extremely poisonous and dangerous sub- 

stance and as such has always been handled with great care. 

The inorganic compounds and elemental or metallic mer- 

cury itself are also known to be toxic, but only if taken in 

much larger amounts. Until recently it was not thought 

that metallic mercury could be a pollutant or that it could 

enter the food chain and affect fish and wildlife. 

There are a wide variety of uses of mercury and mereury 

compounds and it would just not be possible to provide a 

complete list. In some cases, methyl mercury is used for 

treating seed grains and for controlling fungus growth in 

golf course grasses. Its use for seed teatment has been 
declining as it is being replaced by less dangerous chem- 

icals. The major industrial users of metallic mercury are 

certain chemical plants manufacturing chlorine and caustic 

soda. These factories represent the most significant poten- 

tial source of mercurial contamination of water. A less sig- 
nificant contribution is made by pulp mills using organic
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mercury compounds to inhibit the growth of slime on their 

processing equipment. Steps have now been taken by 

both these industries to prevent mercury losses in their 
operations. Minor amounts of mercury may also occur in 

effluents from municipal sewage treatment plants as a re- 

sult of industrial and domestic use of products containing 
mercury although so far no traceable amounts have been 

found in tests we have made. 

In the years between 1953 and 1960, and again in 1965, 

deaths and serious neurological disorders occurred in 

Japan among people who had eaten fish and shellfish con- 

taminated by methyl mercury discharged from an organic 

chemical plant. Because of the decline in numbers of seed- 

eating birds, Sweden banned the use of methyl mercury for 

seed dressing in 1966 and also took steps to restrict dis- 

charges of metallic mercury from industrial plants. 

These events prompted concern among authorities in 

Canada about the effects of mereury in the environment 

and in 1968 provincial and federal agencies began studies 

on it. Because of the general lack of knowledge in this 

field, new techniques had to be developed to detect the 
presence of mercury. In Ontario, it was confirmed in Au- 
gust, 1969, that the bottom sediments of the St. Clair River 
contained high levels of mercury, although the significance 

and source were unknown. Concern was intensified in Sep- 

tember by the hunting ban imposed on upland game birds in 
Alberta, because the birds had accumulated significant 
quantities of mercury, presumably from treated seed grain. 

This was followed by the discovery of high levels of mer- 

cury in fish from Lake Winnipeg and a significant source 

of contamination was determined to be a chloralkali chem- 

ical plant located on the Saskatchewan River. 

This prompted an investigation of fish and wildlife in 

the Lake St. Clair area by the Ontario Water Resources 

Commission, the Department of Lands and Forests, and 

the federal Department of Fisheries and Forestry through
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its Fisheries Research Board. Fish samples were dis- 
patched to a laboratory in California for testing, and late 
in March mercury levels in excess of .5 P.P.M. were con- 

firmed. The federal department immediately impounded 

fish from this area and a ban was placed on their export. 

At the same time, high levels of mercury were found in 
fish taken from Clay Lake, on the Wabigoon River, down- 
stream from Dryden. 

After receiving this information, immediate action was 
taken by Ontario to request the federal government to 

place a fishing ban, both commercial and angling, on the 

following waters: the St. Clair River, Lake St. Clair, the 

Detroit River and part of the Wabigoon River, including 

Clay Lake. All companies known to be using mercury in 

their industrial processes were placed under Ministerial 

Order to take action to halt any release of mercury in 
plant effluents. I am told that action was immediately taken 
by the companies involved. 

In discussions between the federal government and our- 

selves on methods of compensating fishermen, we agreed 

that the two governments would share equally in the cost 
of providing cash advances to fishermen pending the out- 

come of their efforts to obtain compensation for losses from 

the firms responsible for the pollution. A federal-provin- 

cial committee was established to work out details of this 
program. 

An intensive program of testing has been undertaken by 

the Ontario Water Resources Commission and the federal 

Fisheries laboratory at Winnipeg. Arrangements are be- 

ing made by federal officials to establish temporary test- 

ing facilities at Wheatley, Ontario, so that a continuous 

monitoring program can be undertaken on fish from the 

affected area. The O.W.R.C. will be carrying out a wide- 
ranging program of testing to see if any other areas of 

the province are affected.
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Discussions have also been held with officials of the 
States of Michigan and Ohio and machinery is being estab- 
lished to ensure effective co-ordination with remedial pro- 

grams carried on in these jurisdictions. We hope these 
contacts will lead to much wider co-operation in pollution 
problems in the Great Lakes. 

It is quite apparent that the Government has moved 
quickly and decisively to correct this unfortunate and re- 

grettable occurrence. It is to be hoped that action has 

been taken before great harm was done and that the 
sources of contamination will be eliminated. There would 

not appear to be anything to be gained by taking retalia- 

tory measures against polluting industries, although civil 

actions by those directly affected may be instituted. It is 

much more important that everyone concerned work to- 

gether to rectify the situation as quickly as possible. 

I want to thank you for letting me have your views on 

this important subject and for giving me an opportunity to 

present the facts of the matter to you. I hope you will find 

this explanation of the situation helpful. 

Yours very truly, 

‘‘JoHn P. Roparts’”’ 

John P. Robarts. 

Mr. G. A. M. Thomas, 
City Clerk, 
City of Sarnia, 
Ontario.
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APPENDIX VI 

(Seat or THe Ontario WATER Resources ComMMIssION ) 

I, George A. Kerr, Minister of Energy and Resources 

Management, hereby approve pursuant to Section 50 of 
The Ontario Water Resources Commission, Act, R.S.O. 
1960, Chapter 281 as amended, the Requirements and Di- 

rection of the Ontario Water Resources Commission here- 
under. 

‘‘Grorce A. KERR’’ 
George A. Kerr 

Tue OnTARIO WATER RESOURCES COMMISSION 

Considering that Dow CHEmIcaL oF CanaDA LIMITED owns 

and operates an industrial establishment for the production 

of caustic soda and chlorine that includes two plants known 

as ‘‘Chlorine I’? and ‘‘Chlorine III’’ at Sarnia, Ontario, 
using as raw material brine from local salt deposits, whose 

operations are substantially similar; 

And considering that the electrolitic processes in these 

plants utilize mercury as an electrode and in a variety of 

ways such plants release mercury that is a source of con- 

tamination of the environment; 

And considering that the Company also owns and oper- 
ates as part of its industrial establishment aforesaid a 

further plant known as ‘‘Chlorine II’”’ that uses an elec- 

trolitic process not founded upon the utilization of mer- 

cury but that such plant draws its salt brine from salt 

deposits underlying the establishment and that salt de- 

posits are subject to a measure of contamination from 

sludge and spent brine reintroduced into such deposits 

from plants ‘‘Chlorine I’’ and plant ‘‘Chlorine III’”’, with 

the result that plant ‘‘Chlorine II’’ may indirectly become 

a source of mercury contamination of the environment; 

And considering that the Commission is of the opinion 
that the arrangements of any industrial establishment for
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the collection, transmission, treatment or disposal of its 

sewage are unsatisfactory if mercury is released in any 

quantity at all to the environment; 

And considering that the Commission, by communica- 

tions to Dow Chemical of Canada Limited dated February 

.., 1970, advised Dow Chemical of Canada Limited that 

it must take immediate steps to eliminate any discharge 
of mercury from its establishment to the water environment. 

Heresy Requires you, Dow CHEMIcAL CoMPANY OF CaN- 

ADA LimitEp, pursuant to the provisions of Section 50 of 

The Ontario Water Resources Commission Act, R.8.O. 1960, 
chapter 281 :- 

I. To make investigations and submit reports to the 

Commission in respect of the collection, transmission, treat- 

ment or disposal of sewage as it may from time to time 

direct, and without limiting the generality of the foregoing, 

to investigate by sampling, analysis and flow measure- 

ment all liquid effluent streams discharging from plants 

Chlorine I, Chlorine IT and Chlorine III and to report 

to the Commission on the mercury content of such 

effluent streams on the 1st and 15 of every month here- 

after commencing the 15th day of April, 1970, until 

otherwise directed by the Commission. 

II. To install, construct or arrange such facilities for 

the collection, transmission, treatment or disposal of your 
sewage as may be directed from time to time by the Com- 

mission, and without limiting the generality of the fore- 
going, on or before the 15th day of April, 1970, or on or 

before such later date as the Commission may designate, 

in the event of your applying on or before the 10th day of 

April, 1970, for designation by it of a later date :— 

(1) to assure that all mercury contaminated condensate 

from hydrogen coolers, not returned to process, is treated 

for removal of mercury;
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(2) to provide facilities to ensure that mercury-con- 
taminated brine is not discharged to the environment under 
any circumstances. Such facilities may include surge tanks 
to store and, thus, prevent the discharge of brine under 

upset or shut-down and start-up conditions. In addition, 

all equipment such as valves, flanges and pump seals should 
be put in a state of repair, or if necessary replaced, to 

eliminate the possibility of any brine discharging due to 

leaks ; 

(3) to isolate all floor trenches, drains and sumps that 

may receive mercury, with resultant contamination of water 

so that the mercury collected therein, or water contaminated 

thereby, is treated and/or returned to process. 

(4) to handle all sludges resulting from treatment of 

brine that may contain mercury so as to eliminate the 

possibility of the release of mercury to the environment; 

(5) to dispose of any drying agent used to dry chlorine 

containing mercury, whether such disposal be to waste or to 

re-use, In such a way that no mercury will be released to 

the environment. 

III. To maintain, keep in repair and operate such facil- 

ities as may be directed from time to time by the Commis- 

sion. 

Daten at Toronto this 26th day of March, 1970. 

Ontario Water Resources COMMISSION 

“DPD. J. CoLtuins’’ 

Chairman 

““D. S. CavERLy”’ 

General Manager.
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APPENDIX VII 

OnTARIO WATER RESOURCES CoM MISSION 

(SEAL) 
135 St. Clair Ave. W. 
Toronto 7, Ontario 

Tel. 365-6975 

Water Management in Ontario 

May 138, 1970. 
Mr. L. M. Tod, Manager, 
Environmental Quality Control, 

Dow Chemical of Canada Limited, 
Sarnia, Ontario. 

Dear Sir: 

Re: Mimsterial Order of March 26, 1970 

This is to advise you that compliance with Sections I 

and II of this order has been executed by your Company. 

Section III of the order, referring to the maintenance of 
treatment facilities in a good state of repair and operating 

condition, will of course remain in effect. 

With regard to the frequency of reporting under Section 

I of the order, it is our view that such reports should now 

be submitted on a monthly basis commencing June Ist, 
1970. This could be included in your regular monthly 

analyses report. 

Yours truly, 

‘“D, P. CapLicr”’ 
D. P. Caplice, P. E'ng., 

Director, 

Division of Industrial Wastes.










