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Statement 1 

STATEMENT 

  

The Commonwealth of Pennsylvania has filed a 
Motion for Leave to File Complaint against the State 

of New York, the State of Florida, the State of 

Oregon, the Commonwealth of Virginia, and The 
Western Union Telegraph Company, a New York 

Corporation. 

Western Union is joined as a party defendant be- 
cause the subject matter of the controversies herein 
consists of moneys received by Western Union for 
money orders as to which the company has not been 
able to effect payment after a long passage of time, 
and the judgment prayed for herein would include 
an order upon Western Union to deliver the said 
moneys to one or more of the States, either as an 

escheat or for custody. 

This brief is in support of the motion.



2 Jurisdiction 

JURISDICTION 

  

The original jurisdiction of the Court is invoked 
under Article III, Sec. 2 of the Constitution of the 

United States, and the United States Code, Title 28, 

Section 1251 (a) (1) and (b) (3).
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STATEMENT OF THE CASE 

The material facts of the controversies which the 

Commonwealth of Pennsylvania requests this Court 

to determine are set forth in the Complaint and are 

reviewed below. 

The defendant, The Western Union Telegraph 

Company, hereinafter referred to as ‘‘Western Union’, 

is a corporation organized and existing under the 

laws of the State of New York, with its principal 

place of business located at 60 Hudson Street, New 

York, New York. Western Union is authorized to 

do business in most of the States of the United 
States and in the District of Columbia, and prior to 

divestment on September 30, 1963 of its international 

operations, was also authorized to do business in 

certain foreign countries. On or about October 7, 

1943, Western Union merged with Postal-Telegraph, 

Inc., a Delaware corporation, and operating and 

sales companies, and assumed the obligations of the 

merged companies. 

In addition to its telegraphic message business, 

Western Union carries on a telegraphic money order 

service, receiving money from a purchaser of a tele- 

graphic money order at one place for payment of the 

amount so received to a named person at another 

place. Telegraphic money orders are hereinafter re- 

ferred to as “money orders”’ or “‘money order”’. 

To the extent that telegraphic money orders of the 
predecessor companies are involved in these proceed-
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ings, such telegraphic money orders are herein treated 

as if they were originally Western Union telegraphic 

money orders. 

In the conduct of its money order service, Western 

Union uses a number of forms, starting with the 

“Western Union Telegraphic Money Order’ (Com- 

plaint, “Exhibit A-1, Face of Money Order’’, and 

“Exhibit A-2, Back of Money Order”). 

The company uses the term “‘sender’’ to designate 

the purchaser of a money order. For the purpose of 

the Complaint, the term “‘sendee’’ is used to desig- 

nate the person to whom the sender directs the amount 

of the money order to be paid. The term ‘‘sending 

office” or “office of origin’ is used to designate the 
company office in which the sender purchases the 

money order; the term “paying office” or ‘‘office of 

destination” is used to designate the company office 

which is directed to pay the money to the sendee. 

The term “State of origin” or “place of origin’’ is 
used to designate the State or place where the money 
order is purchased and Western Union receives the 

money; the term “State of destination” or “place of 
destination” is used to designate the State or place 
where the money order directs the amount of the 

money order to be paid to the sendee. 

The procedure observed by Western Union in its 
telegraphic money order service is as follows: 

The sender fills out a money order form at a 

Western Union sending office and gives it to the 

company’s clerk, together with money in the amount 
to be paid to the sendee, and the company’s charges.
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The face of the money order (Complaint ‘Exhibit 
A-1’’) states that the money order is subject to the 

conditions on its face and on the back thereof. 

One of the conditions on the back of the money 

order is as follows: 

“Domestic money orders will be canceled and re- 

fund made to the sender if payment cannot be made 

within 72 hours after receipt at the paying office...” 

As to other money orders the period after which 
it will be canceled if payment to the sendee cannot 

be effected is 5 days or 10 days. 

The clerk gives the sender a receipt for the money 

(Complaint, ‘Exhibit B’’). 

After a money order is purchased, the clerk at the 

office of origin sends a telegraphic inter-office mes- 

sage to the company’s paying office nearest the 

sendee, directing payment of the amount of the money 

order to the sendee. 

(In no case is the money itself transmitted from 

the sending office where it is received to the paying 

office. To the contrary, the money received by the 

company remains at the sending office, and is inter- 

mingled with moneys collected there for telegrams 

and other services. The intermingled moneys are 

used by the sending office for paying any incoming 

money orders and other authorized cash disburse- 

ments of the office. Accumulation of surplus cash, 

if any, is deposited in a local bank account main- 
tained by the manager in the name of Western Union. 

Accumulation of excess funds, if any, in this bank is 

remitted to the Divisional Headquarters Cashier, who
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in turn remits to the company Treasurer. In the 
event the amount of the manager’s bank account, to- 

gether with cash on hand in the sending office, is in- 

sufficient to meet the payment of incoming money 

orders and expenses, the Divisional Headquarters 
Cashier sends the manager a check to meet the 
deficit.) 

When the paying office receives the telegraphic 

inter-office message, directing payment of the amount 

of the money order to the sendee, the clerk at the 

paying office notifies the sendee, except as otherwise 

arranged, that a telegraphic money order has been 
received for payment of money to him, and to call 
at the paying office to receive the money (Complaint, 

“Exhibit C’’). In some cases, where the sendee is 

otherwise aware of the money order, notice to him 

may not be necessary. In a number of other cases, 

the company attempts to give such notice, but is 

unsuccessful in so doing. 

When the sendee calls at the paying office, he is 
given a company negotiable draft (Complaint, “Ex- 
hibit D’’), which he may cash immediately, or take 

with him for future use. In some cases, at the re- 

quest of the sender or sendee, the company sends the 

draft to the sendee. 

If the company is unable to contact the sendee, or 
if, for any other reason, the company is unable to 

make delivery of a draft to him, then, upon the ex- 

piration of 72 hours or other period prescribed by 
the money order, the money order is canceled by a 

telegraphic message from the office of destination 
notifying the office of origin that payment has not
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been effected. Once the money order is canceled, 

the company will not thereafter issue a draft to the 
sendee or recognize any rights in him under the money 

order. 

Upon cancellation of the money order, the office 
of origin so notifies the sender, and when he calls at 
the office of origin, he is given a draft for the refund 
(Complaint, ‘Exhibit E”), which he may endorse 

and cash immediately, or keep for future use. If the 
company is unable to contact the sender, or if, for 

any other reason, it is unable to make delivery of a 

draft to him, the company continues to hold the money 
for refund to the sender. 

  

Usually the purpose of the money order has been 

accomplished; the sendee has received a draft and 

has cashed it. 

In a number of instances of money orders pur- 
chased from Western Union on or before December 

31, 1962, however, after the sendee has received a 

draft, it has not been cashed at the paying office or 

presented at a later date, and in each such case 

Western Union presently holds the moneys awaiting 

presentation of the draft. 

In a number of other instances, the company has 
not been able to deliver a draft to the sendee, and 

after the expiration of the 72 hour period or other 
applicable period, the company has canceled the 
money order by a telegraphic message from the office 

of destination to the office of origin of the money 
order.
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The refund to the sender has usually been ac- 

complished; the sender has received a draft for the 

refund and has cashed it. 

In a number of instances, however, after the 

sender has called at the office of origin and has re- 

ceived a draft for the refund, it has not been cashed 

at the office or presented at a later date, and in each 

such case Western Union presently holds the moneys 

awaiting presentation of the draft. 

In a number of other instances, the company has 
not been able to deliver a draft for refund to the 

sender, and the company presently holds the moneys 

awaiting the sender’s request for a refund. 

In 1966, at the suggestion of New York and Penn- 

sylvania, Western Union made a survey of more than 

17,000 money orders purchased in 1943, 1948, 1953 

and 1958, as to which Western Union still held the 

money received by it for such money orders, such 

four years, at five year intervals, being chosen as 

sampling periods. 

The said survey showed the following: 

(a) As to 78.1% of the aggregate amount 

of the money orders examined: 

(1) the company had been unable to deliver 

either money or a draft to the sendee; 

(2) the money order had been canceled by 

a telegraphic message from the office of destina- 

tion to the office of origin;
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(3) the office of origin had been unable to 

deliver either money or a draft to the sender for 

the refund; 

(4) Western Union still held the money re- 
ceived by it at the office of origin. 

(b) As to 21.9% of the aggregate amount of 
the money orders examined: 

(1) drafts had been issued either to the 

sendee or to the sender for the amount of the 

refund. (The survey did not show what por- 

tion of the drafts had been issued to sendees, 

and what portion to the senders for the re- 
funds.) 

(2) the drafts had not been cashed or later 
presented for payment; 

(3) Western Union still held the money 

awaiting presentation of the drafts. 

  

Western Union presently holds more than $1,500,- 

000.00 on account of money orders purchased on or 

before December 31, 1962. Of the said sum, ap- 

proximately $100,000.00 is held by Western Union 

on account of money orders purchased from it in 

offices of origin in Pennsylvania. 

Pennsylvania claims that it is entitled, under the 

escheat and custody laws, to the amount of $100,- 

000.00 held by Western Union on account of money 

orders purchased in Pennsylvania. Other States may 

also claim that they are entitled, under the escheat or 

custody laws, to the escheat or custody of the amounts
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held by Western Union on account of money orders 

purchased in those States. 

Florida asserts that the sendee is the owner of 

moneys held by Western Union for such money or- 

ders, and that where the money order directed that 

the amount of the money order be paid to a sendee 

in Florida, that State is the only State entitled under 

its laws, to the escheat or custody of the unclaimed 

moneys. Other States may take a like position. 

Oregon declares that the sendee may be a creditor 

beneficiary or donee beneficiary of the money order, 

and that if the last known address of the sendee is 

in Oregon, that State is entitled, under its laws, to 

the escheat or custody of the unclaimed moneys. 

Other States may take a similar position. 

Virginia declares that when a draft has been issued 

to the sendee or sender, and the company’s books 

and records show the last known address of the payee 
of the draft to be in Virginia, that State is the State 

entitled, under its laws, to the escheat or custody of 

the unclaimed amounts. 

Other states may claim as the state in which drafts 

were issued to the sendee or sender. 

New York claims all unclaimed moneys held by 

Western Union arising from money orders purchased 

from Western Union up to January 1, 1958, regard- 

less of the State or place of origin or destination of 
the money orders. As to money orders purchased on 

or after January 1, 1958, New York asserts claims 

inconsistent with those of Pennsylvania, Florida, 

Oregon and Virginia.
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This case involves unclaimed moneys held by 

Western Union for persons entitled thereto under 

money orders purchased from Western Union in 
Pennsylvania. However, the questions in this case 

relate to all unclaimed moneys held by Western 

Union arising from money orders purchased from the 
Company.
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QUESTIONS INVOLVED 

I. Isa justiciable controversy between States war- 

ranting the exercise of the Court’s original jurisdic- 

tion presented by the Complaint? 

II. Does Texas v. New Jersey, 379 U.S. 674, 

settle the question of which State will be allowed to 

escheat or take custody of unclaimed moneys arising 

from telegraphic money orders? 

III. Should a rule be adopted that the only State 

entitled to the escheat or custody of unclaimed 

moneys arising from telegraphic money orders is the 

State of origin (State of purchase) of the money 

order?
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SUMMARY OF ARGUMENT 

  

I. The purpose of this proceeding is to obtain a 

judicial determination of controversies between 

States. 

Several States claim the right to escheat or take 

custody of the same intangibles, obligations of West- 

ern Union arising from telegraphic money orders pur- 

chased from the Company in one State for the pay- 

ment of moneys to persons either in the same State 

or in other States. The controversies exist because 

the Constitution of the United States prevents more 

than one State from escheating or taking custody of a 

given item of property. 

Since the controversies are between States they are 

justiciable controversies within the purview of Article 
A Ill, Section 2 of the Constitution of the United 

States, and Title 28, Section 1251 of the United 

States Code. 

II. Pennsylvania claims the right of escheat or 
custodial taking of these obligations as the State of 

origin of the telegraphic money orders; Florida and 

Oregon claim the right as the State of destination of 

the telegraphic money orders; Virginia claims where 

drafts have been issued in that State to the sendees 

of the money orders for the amount thereof. New 

York claims as the State of domicile of the Company. 

In order to determine which of the States has the 
right to the escheat or custodial taking of the intan-
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gibles where the telegraphic money order was purt- 
chased in one State directing payment to a sendee in 
another State, it is necessary that a rule or rules be 

formulated to apply to such telegraphic money order 

transactions. 

Ill. In Texas v. New Jersey, the Court adopted 

rules for the determination of the priority of the right 
of escheat between States claiming the same intan- 

gibles, the basic rule adopted being that where the 
last known address of the creditor is shown on the 

books and records of the debtor, the State of last 

known address of the creditor has the primary right 

of escheat or custodial taking. In that case, the 

creditor was identified on the books and records of 

the debtor. The rule in that case cannot be applied 
to telegraphic money order transactions, which differ 

from the debts in the above case. The telegraphic 

money orders are multi-phased and are multi-state as 
well. The identity of the creditor is not shown on 

the debtor’s books and records. Each State, there- 

fore, applies its own laws to determine the identity 

of the creditor. Because one phase may be in one 
State and another phase may be in another State, 

each State may look to the phase of the telegraphic 
money order in that State to determine who is the 

creditor. Since the laws of the States differ, there is 

no one rule for the identification of the creditor. 

Therefore, a rule is required which is not depend- 
ent upon the identity of the creditor, but upon the 

nature of the telegraphic money order transaction, a 

rule which can be applied to every telegraphic money 
order transaction.
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Western Union’s records show the State of origin 

of every telegraphic money order. The moneys de- 

posited with Western Union for the telegraphic money 
order are received by the Company in every case in 

the State of origin. In almost 80% of the tele- 
graphic money orders here involved, the Company 

was unable to effect payment to the sendee, and un- 

der the terms of the telegraphic money order, the 
money order was canceled and refund required to be 

made to the sender in the State of origin. 

A rule giving the primary right of escheat or cus- 

todial taking to the State of origin tends to distribute 
escheats to the States in proportion to the commer- 

cial activities of their residents, and would return the 

moneys to the States in which the moneys were re- 

ceived by Western Union. Such a rule is fair and 

equitable. 

It is, therefore, submitted that the following rule 

should be adopted: 

“The State of origin of a telegraphic money 

order, as shown by Western Union’s records, is 

the only State entitled to the escheat or custody 

of unclaimed moneys arising from the money 

orders, to the extent of that State’s power under 
its own laws to escheat or to take custodially.”
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ARGUMENT 

  

I. THE COMPLAINT PRESENTS A JUSTI- 

CIABLE CONTROVERSY BETWEEN STATES 

  

The Complaint sets forth that Pennsylvania has 

the right, under its laws,’ to the escheat and custody 

of intangibles arising from the purchase in Pennsyl- 

vania of telegraphic money orders, where the amounts 

received by Western Union have not been paid to the 

person entitled and have been unclaimed for more 

than seven years. New York claims such right under 

its Abandoned Property Law.” The Due Process 

Clause of the Fourteenth Amendment of the Consti- 

tution of the United States prevents more than one 

State from escheating or taking custody of a given 

item of property. Texas v. New Jersey, 379 US. 

674. 

There is, therefore, a justiciable controversy be- 

tween Pennsylvania and New York within the mean- 

ing of Article III, Sec. 2, of the Constitution of the 

United States and Title 28, Sec. 1251(a) (1) of the 

United States Code. 

Florida claims that where telegraphic money or- 

ders direct payment to a person in Florida, and such 

moneys are unclaimed, Florida is the State which is 

1 Act of May 2, 1889, P. L. 66, Sec. 38, as amended by Act 

of July 29, 1953, P. L. 986, See. 1; Pennsylvania Fiseal Code, 

Act of April 9, 1929, P. L. 348, See. 1810. (See appendix). 

2New York Abandoned Property Law, Sec. 1809. (See 
appendix).
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entitled under its laws to the escheat or custody of 

the moneys. Therefore, as to telegraphic money or- 
ders purchased in Pennsylvania and destined to per- 

sons in Florida, the controversy includes Florida. 

Oregon makes a similar claim on the ground that 
the person to whom the money order directs the 
money to be paid is a donee beneficiary or creditor 

beneficiary of the money order. As to telegraphic 
money orders purchased in Pennsylvania, but destined 

to persons in Oregon, the controversy is between 

Pennsylvania, New York and Oregon. 

Virginia asserts that when Western Union gives a 

draft to the person to whom the telegraphic money 
order directs payment to be made, the State in which 

the draft is delivered is entitled to the escheat or 

custody of the unclaimed moneys held for payment 

of the draft. As to telegraphic money orders pur- 

chased in Pennsylvania for which drafts were de- 

livered in Virginia by Western Union, the contro- 

versy is between Pennsylvania, New York and Vir- 

ginia. 

While the Complaint is directed to telegraphic 

money orders purchased in Pennsylvania, the same 

questions and problems exist as to unclaimed moneys 
held by Western Union arising out of telegraphic 

money orders purchased in all of the States and 
foreign countries in which Western Union has sold 
telegraphic money orders. 

The controversy between Pennsylvania and New 

York, and the concomitant controversies between 

those States and Florida, Oregon and Virginia re- 
spectively, as well as the controversies involving



18 Argument 

States which may, with leave of this Court, intervene 

in these proceedings, constitute justiciable contro- 

versies warranting the exercise of the Court’s orig- 
inal jurisdiction. 

In Texas v. Florida, 306 U.S. 398, 405, in deciding 

whether the controversy there warranted the exercise 
of original jurisdiction, this Court looked to the com- 

mon law and equity for guidance. The Court said 

in that case: 

“Our constitutional authority to hear the case 

and grant relief turns on the question whether 
the issue framed by the pleadings constitutes a 

justiciable ‘case’ or ‘controversy’ within the 

meaning of the constitutional provision, and 

whether the facts alleged and found afford an 
adequate basis for relief according to accepted 

doctrines of the common law or equity systems 

of jurisprudence, which are guides to decision 
of cases within the original jurisdiction of this 
court. 

407. “When, by appropriate procedure, a 

court possessing equity powers is in such cir- 

cumstances asked to prevent the loss which 
might otherwise result from independent prose- 

cution of rival but mutually exclusive claims, a 

justiciable issue is presented for adjudication 

which, because it is a recognized subject of the 
equity procedure which we have inherited from 

England, is a ‘case’ or ‘controversy’, within the 

meaning of the Constitutional provision; and 

when the case is one prosecuted between States 
which are the rival claimants, and the risk of 

loss is shown to be real and substantial, the case
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is within the original jurisdiction of this Court 

conferred by the Judiciary Article.” 

In the present case, the facts averred in the Com- 

plaint likewise afford an adequate basis for relief. 

The exercise by this court of its original jurisdiction 

will prevent the loss which might otherwise result 

from the prosecution of rival but mutually exclusive 

claims. Unless this Court exercises such jurisdiction, 

the States will be without a forum to determine which 

of the rival but mutually exclusive claims is the claim 

which may be enforced. 

“In Western Union Telegraph Co. v. Pennsylvania, 

368 U.S. 71, a case in which Pennsylvania failed to 

invoke the original jurisdiction of the Court and ob- 

tained a judgment of escheat in its own courts, this 

Court reversed the judgment because New York made 

a like claim to the same intangible property. This 
Court declared that since there was a controversy be- 

tween the two States, application should have been 

made by Pennsylvania for the exercise of this Court’s 

original jurisdiction. The Court said (79): 

“This makes it imperative that controversies 

between different States over their right to 
escheat intangibles be settled in a forum where 

all the States that want to do so can present their 
claims for consideration and final authoritative 

determination. Our Court has jurisdiction to do 
that.” 

The controversies which were referred to were 

left for future determination, and the Court said: 

“Nor need we, at this time, attempt to decide 

the difficult legal question presented when many
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different States claim power to escheat intan- 

gibles involved in transactions taking place in 
many States. It will be time enough to con- 

sider these complicated problems when all in- 

terested States—along with all other claimants— 

can be afforded a full hearing and a final, au- 
thoritative determination.” 

The questions which that case left for future de- 

cision are presented in the instant proceeding. 

In Texas v. New Jersey et al., 371 U.S. 873, there 

was a controversy, as in Western Union v. Pennsyl- 

vania, supra, between a number of States as to the 

right to escheat the same intangibles, and one of the 
claimant States, Texas, filed a Motion in this Court 

for Leave to file Bill of Complaint. This Court 

granted the Motion in the exercise of its original 

jurisdiction. After hearing, an opinion was delivered 

in Texas v. New Jersey, 379 U.S. 674, supra. 

In Connecticut Mutual Life Ins. Co. v. Moore, 333 

U.S. 541, 555, Justice Frankfurter said, in a dissent- 

ing opinion: 

“It is precisely for the settlement of such con- 
troversies among the several States that the Con- 
stitution conferred original jurisdiction upon this 

Court.” 

The present case involves the same kind of con- 
troversy as there was between States in the Western 

Union case, and in the case of Texas v. New Jersey— 

a controversy between States as to their respective 
rights of escheat or custody of the same intangibles. 

As in those cases, so in this case, only this Court 

can determine the controversy.
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Ll, 

THERE IS NO PREVAILING RULE BY WHICH 

THE CONTROVERSIES IN THIS CASE CAN BE 

DETERMINED, AND THE ADOPTION OF A 

RULE IS NECESSARY 

  

In Texas v. New Jersey, 379 U.S. 674, supra, sev- 

eral States claimed the right to the escheat or custody 

of the same intangibles. Since the Due Process 

Clause of the Fourteenth Amendment prevents more 

than one State from escheating or taking custody of 

the same given item of property, and since the States 

separately are without constitutional power to pro- 

vide a rule to settle such an interstate controversy 

and there is no applicable federal statute, the Court 

in that case adopted the following rules to settle the 

question of which State should be allowed to escheat 
or take custody of the intangibles in that case: 

1. Each item of property as to which a last 

known address of the person entitled thereto is 

shown on the books and records of the debtor, 

is subject to escheat or custodial taking only by 

the State of the creditor’s last known address, 

as shown on the debtor’s books and records, to 

the extent of that State’s power under its own 
law to escheat or to take custodially. 

2. Each item of property as to which there 

is no address of the person entitled shown on 

the books and records of the debtor, is subject 

to escheat or custodial taking by the State in
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which the debtor was incorporated, . . ., subject 

to the right of any other State to recover such 

property from the State of the debtor’s incorpo- 
ration, upon proof that the last known address 
of the creditor was within such other State’s 
borders. 

3. Each item of property as to which the 

last known address of the person entitled as 
shown on the books and records of the debtor, 

is in a State, the laws of which do not provide 

for escheat or custodial taking, is subject to es- 

cheat or custodial taking by the State in which 

the debtor was incorporated, . . . subject to the 
right of the State of the last known address to 

recover the property from the State of incorpora- 

tion of the debtor, if and when the law of such 

other State makes provision for escheat or cus- 

todial taking of the property. 

In that case, the creditor was identified on the 

books of the debtor, and all that was necessary was 

to determine his last known address, as shown on the 

books and records of the debtor. 

In the present case, the identity of the creditor can- 
not be determined by a mere reference to the debtor’s 

books and records, because the obligations arising 
from telegraphic money orders are different from ob- 
ligations arising from other transactions. 

Telegraphic money order transactions have mul- 
tiple phases, and such phases may be in different 
States. Under the laws of one state, one phase may 

be looked to to determine who is the creditor, while
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under the laws of another State, another phase may 

be looked to for such determination. When two 

phases occur in two separate States, and under the 

laws of the State of the first phase, one person is 

the creditor, while under the laws of the State of the 

second phase, another person is the creditor, the iden- 

tity of the creditor cannot be said to be shown on the 

books and records of the debtor, and, consequently, 

it cannot be said that the last known address of the 

creditor is shown on the books and records of the 

debtor. Under these circumstances, the rule in Texas 

v. New Jersey is inapplicable. 

As said by the California Law Revision Commis- 

sion in ““Recommendations Relating to Escheat’’, sub- 

mitted to the Governor of California in 1967 (page 

5) 

“The opinion (in Texas v. New Jersey) indi- 

cates that the creditor was identified in each in- 

stance . . . Thus, the Supreme Court did not 

have before it the problems that arise from un- 

cashed travelers checks and money orders .. . 

Consequently, the rules formulated by the Court 

do not adequately cover these problems. 

“It usually is impossible to apply literally to 

such instruments the basic rule stated in Texas 

v. New Jersey (escheat to the State of obligee’s 

last known address, as shown on the obligor’s 
records) .” 

Because of the difference between the debts in 
Texas v. New Jersey and the intangibles in the pres- 
ent case, the rules stated in Texas v. New Jersey are 

inapplicable here.
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To hold that since the creditor is not identified, no 
address of the person entitled in this case is shown 

on the books and records of Western Union and that, 

therefore, the second part of the rule in Texas v. 

New Jersey (escheat to the State of domicile of the 

obligor) applies here, would tend to frustrate the 

purpose of the Supreme Court in Texas v. New Jersey 

“to distribute escheats among the States in the pro- 

portion of the commercial activities of their resi- 

dents”’. 

New York would thereby obtain a windfall of 

more than $1,500,000.00, to the exclusion of all 

other States, despite the fact, as stated by the Cali- 

fornia Commission in its ““Recommendations Relating 

to Escheat’’ (page 8), that ““most of the money orders 

are purchased near the purchaser’s home”’. 

The principles of equity and fairness among the 
States require an escheat rule which is responsive to 
the problems and nature of telegraphic money orders.
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ITI. 

THE FOLLOWING RULE IS SUBMITTED: “THE 

STATE OF ORIGIN OF A TELEGRAPHIC MON- 

EY ORDER, AS SHOWN BY WESTERN UNION’S 

RECORDS, IS THE ONLY STATE ENTITLED TO 

THE ESCHEAT OR CUSTODY OF UNCLAIMED 

MONEYS ARISING FROM THE MONEY OR- 

DERS, TO THE EXTENT OF THAT STATE’S 

POWER UNDER ITS OWN LAWS TO ESCHEAT 

OR TO TAKE CUSTODIALLY” 

  

The basic controversy here is between the State of 

origin and the State of destination of telegraphic 

money orders. Pennsylvania claims the right, under 

its own laws, to escheat or take custodially the in- 

tangibles herein, aggregating approximately $100,- 

000.00, arising from telegraphic money orders pur- 

chased in Pennsylvania, and as to which Pennsylva- 

nia is, therefore, the State of origin. Florida claims 

the same right, under its own laws, in those cases in 

which it is the State of destination; Oregon also 

claims the same right, under its own laws, in those 

cases in which it is the State of destination, on the 

ground that the sendee is a donee or creditor bene- 

ficiary; Virginia asserts the right, under its own laws, 

when the sendee in Virginia has received a draft for 

the amount of the telegraphic money order. 

Except where the laws of the State of origin and 
the State of destination have similar laws, that is, 

that the State of origin is the State entitled in all cases
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to the escheat or custodial taking of the intangibles, 
or, that the State of destination is entitled in all cases 

to the escheat or custodial taking of the intangibles, 
there is such controversy between the State of origin 

and the State of destination of the telegraphic money 

orders. 

While the instant proceeding concerns only tele- 

graphic money orders as to which Pennsylvania was 

the State of origin, the controversy relates to the en- 

tire sum of over $1,500,000.00 held by Western 

Union on account of money orders purchased from 

it on or before December 31, 1962. 

Since, under the laws of the State of Pennsylvania, 

the State of origin, the sender is the creditor, and 

under the laws of Florida, Oregon and Virginia, the 

sendee or the payee of a draft is the creditor, and 

there is an impasse as to the identity of the creditor, 

New York claims that, as the State in which Western 

Union was incorporated, it is entitled to the said 
intangibles, under the rule in Texas v. New Jersey, 

supra. 

Where one State asserts that under its laws the 

sender is the creditor, and that under its own laws 

it is, as the State of the sender, entitled to the escheat 

or custodial taking of the intangibles, and another 

State asserts that under its laws the sendee is the 

creditor, and that under its laws it is the State en- 

titled to the escheat or custodial taking of the intan- 

gibles, when the address of the sendee is in that State 

—so that the States come to different conclusions, 

under their respective laws as to the identity of the
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creditor and the right of escheat or custody—the rule 
enunciated in Texas v. New Jersey, supra (that the 

State of the last known address of the creditor, as 

shown by the debtor’s books and records, has the 

primary right to the escheat or custodial taking of 

the intangibles) , cannot be applied. 

Quoting again from “Recommendations Relating 

to Escheat’’, submitted by the California Law Revi- 

sion Commission to the Governor of California: 

“The opinion in Texas v. New Jersey indi- 

cates that the creditor was identified in each in- 

stance ... Thus, the Supreme Court did not have 

before it the problems that arise from uncashed 

travelers checks and money orders. Consequent- 

ly, the rules formulated by the Court do not ade- 

quately cover these problems. 

“It usually is impossible to apply literally to 

such instruments the basic rule stated in Texas 

v. New Jersey (escheat to the State of obligee’s 

last known address, as shown on the obligor’s 

records) .” 

Yet equity and fairness dictate that a rule be 
adopted which will give the primary right to one of 
these two States, because only by such rule can es- 

cheat be distributed among the States ‘“‘in the propor- 

tion of the commercial activities of their residents’’. 

Texas v. New Jersey, supra. 

A rule which gives the primary right of escheat or 
custody to the State of origin might seem to take the 
right away from a State which, under its own laws, 

claims such right as the State of destination, but this
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will be substantially compensated for by giving the 

latter State the unclaimed moneys arising from tele- 

graphic money orders as to which it was the State of 

origin, although, under its own laws, but for the rule, 

it would have no such right as the State of origin. 
Conversely, of course, a rule which would give the 

primary right of escheat or custody to the State of 

destination might seem to take the right away from 

a State which, under its own laws, claims such right 

as the State of origin, but again, this would be sub- 

stantially compensated for by giving it the unclaimed 

moneys as to which it is the State of destination, al- 

though, under its own laws, but for the rule, it would 

have no such right as the State of destination. 

Either of these two rules would be equitable to all 

the States, and would distribute escheats among the 

States in the proportion of the commercial activities 

of their residents. However, a rule giving the pri- 
mary right to the State of origin is more in accord 

with the nature of telegraphic money orders, the con- 

tractual provisions thereof, the surrounding circum- 

stances and the events following the purchase of tele- 

graphic money orders. 

The telegraphic money order is purchased in the 
State of origin, and the contract between the sender 

and Western Union is made there. The company is 

paid there for its services, and the moneys involved 

are deposited there with the company. The moneys 

deposited with Western Union are not sent out of 

that State, but are mingled there with other funds of 

the company. Under the terms of the telegraphic 
money order, if payment to the sendee is not effected
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within 72 hours or other specified period, the money 

order is canceled, and the office of origin, in the 

State of origin, is notified to make refund to the 

sender. 

The survey made by Western Union of more than 

17,000 telegraphic money orders as to which Western 

Union still holds the amount deposited shows that in 

78.1% thereof there was not even the issuance of a 

draft, and the money orders were canceled, leaving 

in effect only the duty of the company to refund the 

money to the sender in the State of origin. It is 

reasonable to assume that at least one-half of these 

drafts were to sendees in the State of origin. 

Therefore, close to 90% of the unclaimed moneys 

held by Western Union represents moneys to which 

the sender in the State of origin is entitled, and the 

rule suggested would return the moneys held by 

Western Union to the State in which it was received, 

and in which every essential element of the trans- 

action took place. 

As to drafts, the effect thereof must be determined 

either by the laws of the State of origin, where the 

contract was entered into by the company and the 

sender of the money order, or by the laws of the 

State in which the draft was issued. Under the laws 

of Pennsylvania and a number of other States, a 

draft is not payment if it itself is not paid, unless it 
has been expressly accepted as payment. Other 

States hold the contrary view, that the delivery of a 

draft constitutes payment, unless payment of the draft 

itself is refused. See 70 C.J.S., Title, ‘““Payment’’, 

Sec. 23a, 104a.
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A rule giving the right of escheat or custodial tak- 
ing to the State of origin of the telegraphic money 

order will be in conformity with the aim expressed 
in Texas v. New Jersey, supra, to distribute escheats 

among the States “in the proportion of the commer- 

cial activities of their residents’’, even if a draft was 

issued in the State of destination. Whatever escheats 

will be denied to the State in which the drafts were 

issued will be compensated for by granting the right 

of escheat or custodial taking to such States where it 
was the State of origin and no drafts were issued 

there to the sendees. 

Like the rule in Texas v. New Jersey, the suggested 

rule “‘involves a factual issue simple and easy to re- 

solve and leaves no legal issue to decide”. There 

will be no need to attempt to reconcile or choose be- 

tween the laws of the State of origin and the State of 

destination for the determination of the identity of 
the delivery of a draft by Western Union. 

Furthermore, since the records of Western Union 

show the State of origin of every money order, the 

rule will, without exception, cover every item as to 

which Western Union holds the unclaimed moneys 

and no State will be deprived of its fair share by a 

mere failure of Western Union to obtain an address 

of the sender or sendee. 

A rule based upon the addresses of the sender or 
sendee would not have such complete application, 
because in many instances Western Union never ob- 

tained such addresses (Complaint, Par. 14). 

Again, a rule which would give the right of escheat 

or custody to the last known address of the payee of
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a draft would affect only 21.9% of the items in- 
volved, and would require a different rule as to the 
78.1% for which drafts were not issued. The rule 
that the State of origin of a telegraphic money order 

is the only State entitled will not require such a sec- 
ond rule. 

  

Since the suggested rule will return the moneys to 

the State in which Western Union received it, the 

persons who deposited the moneys with Western 

Union will in most cases find it more convenient if 

they later claim their money, to present and pursue 
their claims in the same State in which they deposited 
the moneys with Western Union. 

While New York has amended Sec. 1309 of the 
Abandoned Property Law to provide one rule for 

money orders purchased before January 1, 1958, and 

another rule for money orders purchased on and 

after that date, there is no need for such a differen- 

tiation, and the suggested rule is equally applicable to 

telegraphic money orders issued before or after Janu- 
ary 1, 1958. 

  

CONCLUSION 

  

Every consideration taken into account by this 
Court in formulating the rule adopted in Texas v. 
New Jersey applies with equal force to the above 
suggested rule. 

1. As stated above, the suggested rule involves 
a factual issue, simple and easy to resolve, leaving no 

legal issue to be decided;
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2. It tends to distribute the unclaimed moneys 

among the States in proportion to the purchase of 

telegraphic money orders in the States; 

3. It is conducive to needed certainty; 

4. It dispenses with technical concepts, such as 

definition of a ‘“‘creditor’’ or ‘“‘payment’’; 

5. Administration and application of escheat and 

custodial laws will be simplified; 

6. It is a rule to which all States may refer with 

confidence; 

7. It is fair and equitable. 

  

It is submitted that the suggested rule giving the 

sole right of escheat or custody to the State of origin 

of a telegraphic money order, when the amount there- 

of is unclaimed, is a rule which is consistent with the 

guides followed by this Court in Texas v. New Jersey. 

Respectfully submitted, 

WILLIAM C, SENNETT 

Attorney General of Pennsyl- 

vania 

JOSEPH H. RESNICK 

Assistant Attorney General 

Attorneys for Plaintiff, the 

Commonwealth of Pennsyl- 

vania 

MICHAEL EDELMAN 

Of Counsel
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APPENDIX 

  

PENNSYLVANIA ACT OF MAY 2, 1889, P. L. 66, 

Sec. 1, as amended by Act of July 29, 1953, P. L. 

986, Sec. 1, 27 P.S. 333 

“Whenever the... person entitled to any .. . per- 

sonal property within or subject to the control of the 

Commonwealth, or has been or shall be and remain 

unknown for the period of seven successive years, 

such .. . personal property . . . shall escheat to the 
Commonwealth...” 

“Whenever any ... personal property within or 

subject to the control of the Commonwealth has been 

or shall be and remain unclaimed for the period of 

seven successive years, such . . . personal property 
shall escheat to the Commonwealth.” 

  

PENNSYLVANIA FISCAL CODE, ACT OF APRIL 

9, 1929, P. L. 343, Section 1310, 72 P.S. 1310 

  

“Whenever any person, firm, association, bank, 

trust company or other corporation whatsoever, shall 

hold or be possessed of any items of money or prop- 

erty which are or shall be escheatable by any Act of 

General Assembly, the Department of Revenue may 

. suggest to the Attorney General that, instead of 

proceeding for the escheat of such items .. . the At-
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torney General apply, by petition, for an order... 

directing the payment of the same into the State 

Treasury to the credit of the Commonwealth . . . all 

amounts so paid to be subject to being refunded by 

petition to the Board of Finance and Revenue.” 

  

McKINNEY’S CONSOLIDATED NEWS 

OF NEW YORK 

ANNOTATED 

BOOK 21% 

ABANDONED PROPERTY LAW 

Sec. 1309 

As amended L 1969, c. 1114, Sec. 1-5 

effective May 26, 1969 

§1309. Uncashed travelers checks and money orders 

1. Any amount held or owing by any organization 

other than a banking organization for the payment of 
a travelers check on which such organization is di- 

rectly liable, sold by such organization on or after 

January first, nineteen hundred thirty, shall be 

deemed abandoned property if such amount is held 
or owing for payment of a travelers check which 
shall have been outstanding for more than fifteen 

years from the date of its sale. 

2. Any amount held or owing by any such organ- 

ization for the payment of a money order, or for the 

payment of any instrument drawn or issued to effect 

the payment thereof, sold by such organization on or 
after January first, nineteen hundred thirty and prior 

to January first, nineteen hundred fifty-eight shall be
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deemed abandoned property when such amount has 
remained unpaid to the rightful owner thereof for 

seven years. 

3. Any amount held or owing by any such organ- 

ization for the payment of such money order, or any 

instrument drawn or issued to effect the payment 

thereof, sold by such organization on or after January 

first, ninteen hundred fifty-eight shall be deemed 

abandoned property when such amount has remained 
unpaid to the rightful owner thereof for seven years, 

and either : 

(a) the last known address of the purchaser of 

such money order according to the records of such 

organization is located within this state and no in- 

strument has been drawn or issued to effect the pay- 

ment thereof, or 

(b) such address is located within this state and 

an instrument has been drawn or issued to effect such 

payment, or 

(c) such address cannot be obtained from the 

records of such organization and an instrument to 

effect such payment has been drawn or issued in this 

state, or 

(d) such address cannot be obtained from the 

records of such organization and no instrument to 

effect such payment has been drawn or issued. 

4. Onor before the first day of June in each year 

commencing with the year nineteen hundred forty- 

nine every such organization shall pay to the state 

comptroller all property deemed abandoned pursuant
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to this section. Such payment shall be accompanied 

by a statement setting forth such information as the 
state comptroller may require. 

5. Notwithstanding any other provision of law, 
the rights of a holder of a travelers check or money 

order to payment from any such organization shall 

be in no wise affected, impaired or enlarged by rea- 
son of the provisions of this section or by reason of 

the payment to the state comptroller of abandoned 
property hereunder, and any such organization which 

has paid to the state comptroller abandoned property 

held or owing for the payment of a travelers check 
or money order shall, upon making payment to the 

person appearing to its satisfaction to be entitled 
thereto and upon submitting to the state comptroller 
proof of such payment and the identifying number 

of the travelers check or money order so paid, be 
entitled to claim reimbursement from the state comp- 
troller of the amounts so paid, and after audit the 

state comptroller shall pay the same.










