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IN SUPPORT OF THE SPECIAI MASTER’S
REPORT ON RELICTION

INTRODUCTION

The report of Special Master Charles Fahy, filed
Avpril 15, 1974, concludes that the doctrine of reliction is
not applicable to the unique mud flats constituting the
shores of the Great Salt L.ake, and that Utah thus has
not been divested of the shorelands which it acquired
upon its admission to the Union. The United States has
filed exceptions to that report and a brief in support of
its exceptions. This brief constitutes Utah’s reply to the
exceptions and brief of the United States.
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As a synoptic background to this litigation, it
should be observed that all States acquire ownership, by
virtue of the Equal Footing Doctrine, of the beds and
shores of the navigable waters situated within their
borders. Consequently, Utah assumed that the Great
Salt Lake was navigable, and that it thus owned the area
contained within the surveyed meander line of the
Lake. Acting on this assumption, Utah has—since state-
hood—actively managed and administered all activities
on the Lake and its environs. In the early 1960’s the
United States first asserted a claim to an area of mud
flats located below the surveyed meander line. Utah re-
sisted that claim.

Without detailing the dispute that ensued, it can
simply be noted that Congress finally passed the Great
Salt Llake Liands Act, 80 Stat. 192, providing, among
other things, that the boundary dispute would be settled
by the issuance of a quit-claim deed from the United
States to Utah, conveying any federal ownership inter-
est in lands located lakeward of the surveyed meander
line, conditioned on issuance of a similar quit-claim deed
from the State of Utah to the United States, conveying
any ownership interest which Utah might otherwise
claim as shorelands in areas located upland from the
surveyed meander line. These quit-claim deeds were
exchanged.

The Great Salt Lake Lands Act, supra, also pro-
vided that Utah would have the option of either (1)
purchasing the land claimed by the United States below
the surveyed meander line for an amount to be deter-
mined by the Secretary of Interior, or (2) filing an
original action in this Court to determine whether the
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United States actually owned any interest in the lands
purportedly conveyed by its quit-claim deed to Utah. If
the United States had no interest to convey, Utah would
pay nothing; if the United States did own any of the
lands which it purported to convey, then Utah would be
allowed to purchase that acreage for an amount there-
after to be determined by the Secretary of the Interior.
Believing that the United States had no proprietary in-
terest in the Great Salt Lake or its shorelands, Utah
elected to litigate.

As a consequence, this Original Action was filed by
Utah on March 1, 1967, to ascertain whether the United
States owned any of the mud flats situated below the
surveyed meander line of the Lake. Despite the interval
of more than seven years since the date of filing, and
despite the fact that this case has just now reached the
reliction issue which Congress envisioned as the subject
of the litigation authorized, the matter has been in active
litigation and has been before the Court on several oc-
casions. Issues relating to parties, intervention and jur-
isdiction were resolved by the Court in its approval of
the recommendations in the first report of Special
Master J. Cullen Ganey, 394 U.S. 89 (1969); the nav-
igability of the L.ake was confirmed by the Court’s ap-
proval of Special Master Ganey’s subsequent report
which recommended that the Lake be declared navig-
able and that Utah’s ownership of the bed of the Lake
be confirmed by virtue of the Equal Footing Doctrine,
408 U.S. 9 (1971); and the Court thereupon referred
the matter to counsel to see if they could agree on the
form of the decree to be entered, such an agreement was
reached, and the Court’s decree was entered on May 22,
1972, 406 U.S. 484.
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While the May 22 decree adjudicated that Utah
was the owner of the bed of the Great Salt Lake, it
did not resolve ownership of the adjacent mud flats.
Paragraph 3 of the decree (406 U.S. 484-85) ordered
that hearings be held to determine that question. Special
Master Ganey had recently died, and the Court ap-
pointed the Hon. Charles Fahy as Special Master to
conduet further proceedings in this case, 406 U.S. 940
(1972).

A hearing was held for the purpose of introducing
evidence on the question of reliction in Washington,
D.C., on February 27, 1978. Thereafter, the parties
filed written briefs in support of their respective posi-
tions, and the report of Special Master Fahy was duly
filed with the Court on April 15, 1974. While that
report concludes that the doctrine of reliction is not
applicable to the mud flats surrounding the Great Salt
Lake, it does not purport to resolve other questions
relating to the exact location of the boundary separat-
ing the public domain uplands of the United States
from the state-owned bed of the Lake.

The specific acreage adjudicated by the Special
Master’s report is a belt of land surrounding the Lake
and located between the elevations of 4194.9 and 4200.8
feet above mean seal level, comprising approximately
896,000 acres. The 4194.9 figure represents the eleva-
tion of the surface of the Liake on June 15, 1967 (the
date of the quit-claim deed from the United States to
Utah) and the 4200.8 figure represents the elevation of
the Lake on January 4, 1896 (the date of Utah’s state-
hood). Since the Court’s decree of May 22, 1972 ad-
judicated that Utah became the owner of the bed of the
Lake at statehood, it was obvious that Utah acquired
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title—as a bare minimum—to all of the water-covered
bed of the Lake at that time. However, between the
date of statehood and the date of the quit-claim deed
authorized and required by the Great Salt Lake Lands
Act, the water level of the Take had lowered, exposing
mud flats which had been part of the water-covered
bed at the date of statehood. The question, as stated
by this Court in its May 22, 1972 decree, was “whether
the doctrine of reliction vests in the United States, and
thus divests the State of Utah, of any right, title or
interest to any or all of the exposed shorelands situ-
ated between the water’s edge on June 15, 1967, and
the meander line of the Great Salt Lake as duly sur-
veved ....” (406 U.S. at 484-85, para. 3).

Since the surveyed meander line is located at an
elevation approximating 4205 feet above mean sea level,
“the Special Master’s report concerns itself with only
part of the belt of land situated between the June 15,
1967 water level and the meander line. The total acre-
age of that belt would be approximately 594,000 acres,
with 896,000 acres located between the elevations of
4194.9 and 4200.8 (and thus within the adjudication
of the Special Master’s report) and the balance of
198,000 acres located between the elevations of 4200.8
and 4205 (and thus subject to adjudication in further
proceedings after the reliction issue is resolved) (KEx-
hibit P-5). These figures are very rough approxima-
tions, since portions of the surveyed meander line were
surveved at different times, and that line thus varies
somewhat in elevation from area to area.

The parties recommended to the Special Master
that he adjudicate only the reliction question in this
phase of the proceedings and that he defer all questions
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relating to ownership of the strip of land located be-
tween the surveyed meander line and the elevation of
the Lake at the date of statehood. This recommenda-
tion was prompted by a realization that the very com-
plex legal and factual questions relating to ownership
of the higher belt of land (location of the exact bound-
ary line separating the public domain uplands from
the state-owned bed) would be substantially simplified
after the reliction question was resolved. The Special
Master concurred in this recommendation, and the Feb-
ruary 27, 1973 hearing was accordingly confined to the
reliction question.

Thus, it will be necessary to conduct further pro-
ceedings to determine the location of the boundary in
light of the Court’s reaction to the report of the Special
Master on the issue of reliction.

QUESTION PRESENTED

The single question now before the Court for re-
view is whether the common law doctrine of reliction
serves to divest the State of Utah of title to part of the
water-covered bed of the Great Sal Lake, and vest such
title in the United States as the owner of the adjacent
uplands (public domain).

The shorelands surrounding the Great Salt Lake
are flat, saline, and barren, and are subject to frequent
and erratic inundation, exposure and reinundation as
the lake level rises and falls. As such, the area now in
dispute was a part of the water-coverd bed when Utah
acquired title to the bed of the Liake at statehood, was
exposed on June 15, 1967 when the Federal Govern-
ment issued its quit-claim deed to the State of Utah,
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but is now again covered by the waters of the Lake.
The issue is whether the temporary exposure of the
lands caused by fluctuating and receding waters be-
tween statehood and June 15, 1967 was a process of
reliction which caused title to pass from Utah to the
United States.

The Government has stated this issue as two ques-
tions, .c., (1) whether rapid daily and seasonal fluctu-
ations in the water level of the Lake, coupled with the
prospect that exposed lands will again be reinundated
by the waters of the Lake, render the doctrine of re-
liction inapplicable to the Great Salt Lake; and (2)
whether the fluctuation of the waters of the Lake over
the lands in dispute is a gradual and imperceptible pro-
cess (Government’s brief, page 9).

The Special Master found the doctrine of reliction
to be inapplicable under federal common law, and has
so reported to the Court. Utah seeks to sustain the re-
port of the Special Master.

SUMMARY OF ARGUMENT

The shorelands now in dispute, which the United
States claims by virtue of the doctrine of reliction, have
in recent years been mud-flat shorelands surrounding
the Great Salt T.ake but now are a part of the water-
covered bed of the L.ake. The dispute is essentially one
of fact rather than law, since the ultimate question is
whether the doctrine of reliction, as it developed at the
common law and as it is applied in the federal courts,
applies to the genuinely unique mud flats of the Great
Salt Lake. '
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Since the dispute is essentially a factual one, this
brief is organized in such a manner as to illustrate the
factual characteristics first, and then to present the
Special Master’s evaluation of those characteristics. It
will be seen that the Special Master conducted a thor-
ough and painstaking analysis of the physical charac-
teristics of the Lake, as well as a scholarly, perceptive
and practical evaluation of the doctrine of reliction. In
measuring the legal criteria for reliction against the
physical characteristics of the Lake, the Master found
that they simply did not fit, and that there was neither
a legal nor practical basis for classifying the mud flats
(now water-covered) as reliction lands.

The evidence before the Master included the testi-
mony of Theodore Arnow, an employee of the United
States Government who was called as a joint witness
for the parties, and whose present position is District
Chief of the Water Resources Division of the Geolog-
ical Survey in Utah; and the testimony of Dr. William
P. Hewitt, Director of the Utah Geological and Min-
eralogical Survey and professor of geology at the Uni-
versity of Utah. Numerous exhibits were introduced,
designed to illustrate the nature and behavior of the
Lake in its relationship to the shorelands (Exhibit P-5
contains 86 photographs, 12 in color and 24 black and
white).” By and large, the parties stipulated as to the
accuracy of the data contained in the exhibits, and they
do not challenge the accuracy of the testimony of the
witnesses, and so the dispute is whether the physical
characteristics of the Lake—as revealed by the testi-
mony and illustrated by the exhibits—are consistent
with the doctrine of reliction.
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It is not practical to present a summary of the
evidence in this section of the brief, but it can be ob-
served that the extreme flatness of the shorelands, the
briny content of the waters, the absence of any outlet
or drainage mechanism, and the erratic imbalance of
“inflow” and evaporation, all combine to cause the
waters of the Lake to fluctuate continuously, alternate-
ly overflowing and receding from vast areas of the
adjacent mud flats.

Perhaps the most practical way to summarize the
basic content of this brief is to set forth in outline form
the general thrust of the major points. No effort will
be made to develop the arguments, but the arguments
will be identified by the same Roman numerals used in
the main body of the brief, and the table of contents
will thus afford a ready reference to the page numbers
where each argument is presented at some length in
the Argument section of the brief.

I. Unique Physical Characteristics of Great Salt
Lake. The rapid and continuous fluctuations of the
lake’s waters, overflowing and receding from vast areas
in an erratic and inconsistent pattern, present unique
characteristics which do not satisfy the reliction criteria
of (1) gradual and imperceptible processes which (2)
expose land on a reasonably permanent basis. The
Government’s argument is unsound because of its reli-
ance on “averages” rather than actual water movements,
because of its dependence on a fixed boundary which
“shoots” instantaneously once each year, and because
of a mismatch between evidence and theory.

I1. Special Master’s Evaluation of Lake’s Unique
Physical Characteristics. The Special Master’s report
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reveals that he conducted a thorough examination of
the facts and an able analysis of the law, and that he
correctly concluded that there had not been a change in
boundary because there had been no gradual or imper-
ceptible process and no reasonably permanent exposure
of the land in dispute. The Master repeatedly empha-
sized that his findings and conclusions were based on
the unique character of the Lake and the surrounding
shorelands.

III. The Government’'s Assigned Errors of
“Law.” The Government does not dispute the Master’s
characterization of the doctrine of reliction, but charges
that the Master made two errors of law in applying
that doctrine to the facts. These charges are that the
Master erred in (1) viewing seasonal changes as affect-
ing the boundary, and (2) requiring that exposed lands
have a reasonably permanent exposure . The first of
these assigned errors of law is misstated by the Govern-
ment since the Master did not conclude that seasonal
changes affect the boundary. But, more importantly,
both of these assigned errors are challenges to the
Master’s evaluation of the facts rather than to his
legal analysis. The Government simply disagrees with
the Master’s view of the unique characteristics of the
Lake.

IV. Burden of Proof and Scope of Review. This
Court has decided that Utah acquired ownership of the
lands in dispute at statehood, and the question now be-
fore the Court is whether the doctrine of reliction
should be applied to divest Utah of its previously ad-
judicated title, and vest such title in the United States.
Since the Government asserts the doctrine of reliction,
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it has the burden of proving facts which show that the
doctrine should be applied. The Master found that the
Government failed to prove its case.

Since the Special Master is this Court’s trial arm,
his findings of fact should be accorded the same pre-
sumption of correctness as that-accorded to the find-
ings of federal trial judges.

V. Some Impractical Consequences of Applying
Reliction: If the doctrine of reliction were to be applied
to the extremely flat mud-lands of the Great Salt Lake,
the result would be chaos and confusion in land titles,
land administration, and development of mineral re-
sources within the Lake and beneath the bed of the lake.

VI. The Egquities. Both Utah and the United
States have viewed Utah as the owner of the lands in
dispute from the date of Utah’s statehood (January
4, 1896) until the early 1960’s, when the Government
first asserted a claim to a portion of the mud flats.
Utah has always managed and administered these lands,
is the adjudicated owner of the mineral resources with-
in and beneath the Iake, and is dependent upon the
mud flats for the development of these mineral re-
sources and for the conduct of other public programs.
By contrast, the Government has no programs or activ-
ities which are concerned with the mud flats. The
Master’s recommendations are wholly consistent with
the practical equities of the present dispute.

VII. Two Minor Corrections and One Clarifica-
tion. The Special Master has adopted two of the find-
ings of former Special Master J. Cullen Ganey which
are not entirely accurate in this phase of the proceed-
ings, and minor adjustments should be made to con-
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form those findings with the present record. The Gov-
ernment agrees that these adjustments should be made.
Further, the Government’s request that the proposed
decree contain the words “such as,” and the Special
Master’s concurrence therein by his transmittal to the
Court dated June 5, 1974, are explained. Utah objects
to the insertion of those words in the decree, but only
because the Government has made efforts in other liti-
gation to construe those same words in this Court’s May
22, 1972 decree as an adjudication of issues not vet
presented to or decided by the Court.

ARGUMENT

1. UNIQUE PHYSICAL CHARACTERISTICS
OF GREAT SALT LAKE.

A. Preliminary Eaplanation

The Great Salt Lake is truly unique in Ango-
American jurisprudence. It is a remnant of ancient
Lake Bonneville, which at its maximum stage was
1,000 feet deep and covered about 85,000 square miles
(about the size of Liake Superior, the largest of the
Great Lakes) (T. 82). When Lake Bonneville lowered
to the point that it lost its outlet to the Pacific Ocean
through the Columbia River drainage basin, it became
a land-locked inland sea, and continued to shrink until
it became a briny residue of its former self, occupying
only a portion of the flat desert floor which once had
been its bed. That residue is the Great Salt Lake as
it is known today—a body of water with a surface area
less than one-twentieth the size (1,650 square miles)
and a depth of about one-thirtieth (84 feet) of its
ancient predecessor (T. 82 et seq.).




13
Since the Great Salt Lake has no outlet, it has
no way of discharging water it receives by tributary
inflow and by precipitation falling on the surface of
the Lake—other than by evaporation. When the Lake
receives water faster than the rate of evaporation, it
rises; and when evaporation exceeds inflow, it falls.

The long term fluctuations are influenced primarily
by climate. Heavy precipitation on the Lake and the
watersheds of its tributaries increase inflow, and cool
weather reduces the rate of evaporation and thus de-
creases ‘“‘outflow,” and these factors cause the Lake
to reach higher stages. Conversely, years of low pre-
cipitation and hot weather cause the Lake to reach
lower stages (T. 85 et seq.).

Aside from climate, the water level of the Lake is
influenced substantially by impoundments, diversions
and uses of water on the tributaries. The impact of
these man-made interferences is shown in Exhibit
P-18, which reconstructs what the various water levels
or stages of the Lake would have been at any par-
ticular time if the L.ake had been left in its natural
condition, unaffected by the activities of man. That
exhibit shows that the L.ake would be at a level ap-
proximately 5.3 feet higher in vertical elevation than
at present if it had remained in its natural condition.
But the effect of man-made reductions in the tributary
inflow to the Lake does not really change the nature
of the fluctuations of the water level. The water level
would still fluctuate as dramatically and frequently,
but it would be fluctuating at a higher elevation.

So, regardless of climate patterns and man-made
interferences with tributary inflow, the Lake fluctuates
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substantially each year—on a seasonal basis between
the high level which follows the Spring run-off of the
tributaries and the low level in the Fall which follows
the Sumner evaporation. And it also fluctuates up
and down on a monthly, daily and hourly basis within
and between the seasonal fluctuations. As Mr. Arnow
aptly summarized his direct testimony, the Lake is
“continuously fluctuating” ('T. 54).

Since the shorelands are vast, flat, saline lands,
even minor fluctuations in the vertical elevation of the
Lake causes the water to overflow the mud flats, un-
impeded by vegetation or plant life. It is the evidence
illustrating these fluctuations that is most relevant and
illuminating, but, before turning to that review, it is
first necessary to mention some of the basic errors
which the Government has made in characterizing the
evidence.

B. Some Basic Fallacies of the Government’s
Analysis

1. The Government’s Use of “Averages”

Perhaps the most fundamental error which the
Government has committed is in assuming a lake be-
havior that is wholly contrary to the actual water fluc-
tuations. Some explanation of the background and
nature of this error seems appropriate.

For tidal waters, the boundary separating the tide-
lands from the uplands is the average of the high tides
over the 18.6-year cycle; whereas, on inland waters
the boundary is the “high water mark” established as
a reasonably permanent physical mark evidenced by
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vegetation or erosion, and located at the high water
level reached by the watercourse during its high cycles.
(See, e.g., Borax Consolidated, Ltd. v. Los Angeles,
296 U.S. 10 (1935) ; and United States v. Washing-
ton, 294 F.2d 830 (9th Circ. 1961)). The boundary
can change through natural processes, including accre-
tion and reliction, if new land is exposed or inundated
little by little, in a gradual and imperceptible manner,
resulting in a reasonably permanent change in the
reach of the tidal waters over the tidelands, or creating
a new high water mark on inland water (see pp. 72-73,
infra).

Since the Great Salt Lake is an inland body of
water located entirely within the State of Utah, it is
important to analyze the behavior of the water level
of the Lake to determine whether the pattern of fluctu-
ations has resulted in a gradual and imperceptible
exposure of shorelands and left them permanently
above the ordinary high water mark.!

The evidence introduced before the Special Master
relates almost entirely to the behavior of the water
level of the Lake as it affects the adjacent shorelands.
Utah illustrated the actual behavior of the water level
from an hourly and daily basis to monthly, semi-annual,
annual and five-year intervals. The purpose was to
show where the water level actually was at various
points in time, and that—however viewed—the water
level had never stabilized to establish any reasonably

1The problem of locating a physical high water mark on the
Great Salt Lake might be insurmountable because the saline
lands do not produce a growth of vegetation and are so flat that
waves simply roll over them horizontally rather than create an
erosion line. In any event, this problem (and many others) has

been reserved for future consideration after the reliction issue is
resolved. :
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“permanent” level (or high water mark) above or with-
in the fluctuations of the lake level. It is against these
actual facts that the legal criteria for reliction must be
measured.

The United States did not contest the accuracy
of any of the facts illustrated in Utah’s exhibits, but
elected rather to assume a lake-level behavior quite
contrary to the facts—and then to argue its reliction
claims in light of that erroneous assumption.

This is to say that the Government relies exclu-
sively on ‘“average” changes in the water level, rather
than actual changes. This approach pervades the entire
brief of the Government. For example, on page 12
of its brief the Government cites Exhibit D-3 in support
of the proposition that the “average annual change”
in the water level from 1896 to 1967 has been .69 feet,
and from this argues that the rate of movement of the
water over the mud flats has been “11/ inches per hour”
(Government’s brief, page 13). Through the same
technique of “averaging,” the Government asserts
that the most rapid movement of the water over the
shorelands has been 15 inches per hour, so that the
rate of movement ranges between 1145 and 15 inches
per hour (Government’s brief, page 13). From these
mathematical calculations based on erroneous “aver-
aging,” the Government then argues that such a rate
of movement is imperceptible to the eye and thus
consistent with the doctrine of reliction, concluding
that “the lake movement is more than 809% slower
than the speed of the slowest known snail” (Govern-
ment’s brief, page 21).

The trouble with this, of course, is that it is a con-
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clusion based on a wholly erroneous assumption as to
the movement of the water over the shorelands. While
it may be true—as the Government contends—that the
net “average annual change” from statehood to 1967
has been .69 feet, it is also true—as the Government
indicates—that the total net change between statehood
and May 24, 1974 was only six-tenths of a foot (.6),
the difference between 1200.8 and 4201.4 (Govern-
ment’s brief, page 14). TFrom this the Government
could have argued, with equal logic, that the “average
annual change” in the water level of the Lake between
statehood and May 24, 1974 has been about one-tenth
of an inch, and thus arrived at a truly imperceptible
rate of movement of the water over the shorelands.
But these “facts” are not relevant facts, and they have
nothing to do with the actual behavior of the water level,
or the actual rate of movement of the water over the
shorelands.

To be sure, the Government is free to assert any
legal arguments it wishes with respect to the legal
relevance of the actual facts relating to the water level,
such as the argument set forth on page 10 of its brief
to the effect that only annual changes work a change
in boundary. While there is absolutely no legal author-
ity for that proposition (and the Government cites
none), the pertinent observation is that it is grossly
inaccurate and highly misleading for the Government
to argue the perceptibility of the rate of water move-
ment from assumptions wholly unrelated to the actual
water movement. Thus, the actual net change in the
water level for any given year is not .69 feet. Further,
even the actual annual net change in water level fails to
reflect the actual water movement through daily,
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weekly, monthly and seasonal cycles which ultimately
results in the net annual change.

To place the matter in perspective, it should be
noted that both Utah and the United States take the
position that daily, monthly, and seasonal changes in
the water level do not result in reliction. The point of
departure is that the Government argues that reliction
applies to cause a change in boundary once each year
when the net annual change in water level is ascer-
tained, whereas Utah argues that reliction applies only
when shorelands are exposed with reasonable perma-
nence through a gradual and imperceptible process.
It is now appropriate to examine the lack of logic in
the Government’s contention that reliction applies once
each year when the average annual change in water
level is observed.

2. The Government’s “Shooting Boundary”

The exact location of the boundary line between
state and federal ownership is not yet in issue, but in
attempting to define its reliction claim the Government
has found it necessary to discuss the boundary by
declaring that such boundary fluctuates only with the
“annual” changes in the Lake level. Thus, at page 10
of its brief, the Government declares:

The level of the Great Salt Lake is affected by
three general types of fluctuations: annual, sea-
sonal, and daily. Only the annual fluctuations re-
flect a change in the ordinary high water mark—
the boundary that is subject to modification by
the doctrine of reliction.

While Utah does not accept that propositon as a
correct statement of law, the matter may more properly
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be argued when it is in issue. For the present, it may
be noted that the Government uses this conclusion as
a platform from which to argue that average annual
fluctuations should be used to determine if the doctrine
of reliction is applicable. This position is a departure
from the primary position asserted by the Government
when the parties filed a Joint Pre-Hearing Statement
of Issues with the Special Master to guide the conduct
of the reliction hearing. At that time the Government
contended that its primary position was that the bound-
ary separating its reliction claims from the state-owned
bed was the actual water level. Thus, on page 3 of that
Statement it is recited that:

'The United States contends that the proper basis
is a contour line representing the actual water
level of the Lake. 4dnother possibility is a con-
tour line at an elevation adjusted from the actual
level of the Lake to account for seasonal fluctua-
tions of the Lake. (Emphasis added.)

However, the Government now seems to have
clearly abandoned its primary position and to have
reverted to the other “possibility.” And this abandon-
ment seems to have been precipitated by a recognition
that the actual water level moves too swiftly, fre-
quently, erratically and substantially to satisfy the
“gradual and imperceptible” demands of the doctrine
of reliction. Therefore, the Government now appears
to be embracing its secondary theory of “a contour line
at an elevation adjusted from the actual level of the
Lake to account for seasonal fluctuations of the Lake.”

But the present alternate theory poses a most
difficult dilemma for the Government. One horn of
the dilemma is that, if the “adjusted” contour line is
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to be mesaured by the “actual level of the Lake’—
but situated high enough above the water level to
account for “seasonal fluctuations of the Lake”—then
the adjusted contour boundary will necessarily fluctuate
in exact accordance with the water level — just as
swiftly, frequently, erratically and substantially. The
only difference would be that the adjusted contour
boundary would be fluctuating at a higher level. Thus,
if the average seasonal fluctuation is, say, two feet in
vertical elevation, then an adjusted contour line always
located two feet above the water level might seem to
“account” for such seasonal fluctuations — but such
contour line would also fluctuate as if it were the very
shadow of the water level itself. And so the Govern-
ment, by reverting from its primary to its secondary
position, has escaped none of the difficulties it sought
to eschew.

The other horn of the dilemma must be faced by
the Government if it elects to view the adjusted contour
line as a “shooting” boundary rather than one which
fluctuates with the water level. This is to say that the
contour boundary must either move as the water level
moves, or it must remain stable and fixed despite the
water level fluctuations, and then—once each year—
shoot instantaneously from the adjusted contour line
of the previous year to the adjusted contour for the
present year. This presents rather absurd consequences,
both from a practical and legal standpoint.

From a practical standpoint because it would be
impossible to tell when the boundary change occurred
or where the new boundary was located—until some
subsequent time. This is so because the high level of



21

seasonal fluctuation does not occur on the same day
each year—or even during the same week or month.
Thus, for example, it might not be until July 15 of
a given year that it could be definitively determined
that May 10 was the seasonal high—and the boundary
would thus have changed more than two months prior
to the time that anyone knew or could have known
about it. Another practical absurdity under the Gov-
ernment’s argument is that “reliction” lands would be
part of the water-covered bed of the Lake virtually
every year. This is so because the high cycle of seasonal
fluctuation exceeds the “average” level used to arrive
at the net annual change, resulting in an inundation of
“reliction” lands for a substantial part of each year.

The absurdity from a legal standpoint is that the
doctrine of reliction is anathema to shooting bound-
aries. Reliction allows a change in boundary only when
the change is reasonably permanent and is little by
little, by small and imperceptible degrees, resulting
in trivial and insignificant amounts of land—when the
change is de minimis non curat lex. The boundary
change must be so slow that it cannot be perceived
while the reliction process takes place. But if under
the Government’s view the boundary is not to fluctuate
with the water level, but is to change instantaneously
each year, then the change will in fact be “impercep-
tible,” but not because it is too gradual — it will be
imperceptible because the change is too quick for the
eye to see. This is the exact opposite of “impercepti-
bility’? which the doctrine of reliction contemplates.
The law favors stability and certainty of real estate
titles (pp. 77-79, infra), and — however viewed — the
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Government’s ‘“‘shooting boundary” argument could
produce nothing but continuing chaos in land titles.

The Government can gain no ground by abandon-
ing its water level theory in favor of its adjusted
contour theory to measure the lakeward limit of its
reliction claims.

3. The Government’s Mismatch of Evidence and
Theory.

There is a fundamental contradiction between the
Government’s evidence and theory underpinnning its
reliction argument. As an evidentiary matter, the Gov-
ernment relies exclusively on its “averaging” technique
in an effort to make it appear that the rate of movement
of the water over the mud flats has been slow and im-
perceptible, as explained above. As a matter of legal
theory, the Government has argued that reliction
should cause the legal boundary to change once each
vear in accordance with the average, actual “annual
fluctuations,” also explained above. But the Govern-
ment’s average annual change of .69 foot per year has
nothing at all to do with the actual average change
in the water level each year. Surely, the Government
does not contend that it either acquires or loses by re-
liction the land spanned by a precise .69 foot change in
elevation each year — without regard to the actual
water level for the particular year. It would seem that
the Government must argue as a matter of logic that
its annual shooting boundary attaches at the elevation
reached by the water for each year in question. But if
that is the legal argument, the evidence relied on by
the Government has no relation to its legal theory.
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As indicated above, the Government’s arguments
on both fact and theory are fatally vulnerable on other
legal and practical grounds, and it is simply noted here
that, notwithstanding such vulnerability, the Govern-
ment’s evidence and theory bear no reasonable relation
to each other.

C. Fluctuating W ater Level and Adjacent Shore-
lands

1. Preface

As explained earlier, the legal criteria for applying
the doctrine of reliction are presented in point ITI.D
infra, and the physical characteristics of the Lake,
against which those criteria must be measured, are ex-
plained in the discussion which now follows.

The Special Master appended many of the key
exhibits to his report, and those exhibits are thus readily
available to the Court. None of the photographs were
reproduced in the Master’s report, however, and so
the black and white photographs have been reproduced
as Figures 2 through 25 in this brief. These photo-
graphs are part of Exhibit P-6, a ring-bound volume
which also contains twelve colored photographs of the
shorelands of the Lake. The black and white photo-
graphs were taken between 10:00 a.m. and 12:00 noon
on October 26, 1972 from a Cessna 180, flying about
1,000 feet above the lake level (Exhibit P-6). The
weather was overcast with smog along the east shore
of the Lake. As the photographs were taken, the loca-
tion of each was keyed to a map, which is identified
as Figure 1 (Exhibit P-6). By reference to this map
it is possible to ascertain the point at which each photo-
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graph was taken and the direction of the view. Most
of the photographs are similar, and the reason for
including all of them is because, taken as a whole, they
illustrate the shorelands around the entire Lake, and
thus present a composite picture of the area in dispute.

The colored photographs are not reproduced in
this brief, even though they are much clearer than the
black and white pictures (the colored pictures were
taken on a clear day, February 12, 1973, which was
about two weeks prior to the hearing before the Special
Master). Since the water level of the Lake rose 1.25
feet during the four-month interval between the taking
of the black and white photographs and the colored
ones, nearly 100,000 acres of shorelands were inundated
(including much of the area now in dispute). Thus,
on February 12, 1973, when the colored photographs
were taken, the lake level approximated the level at
statehood, and the shorelands shown in those pictures
are by and large located above the area now in dispute.
It therefore seemed more appropriate to reproduce
the black and white photographs in this brief.

In the discussion that follows, the transeript of the
hearing is cited as “T” and the report of the Special
Master is cited as “R”, followed by the appropriate
page numbers. The exhibits are identified by number,
and the Appendix appearing at pp. 107-10 of this brief
contains an identification and brief description of each
exhibit introduced, thus providing a preliminary refer-
ence point. And, as noted above, the Special Master’s
report contains many of the exhibits, and thus affords
a direct reference to many of the facts illustrated in
the evidence.
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i

Figure 1. This photo-map shows the points from which photographs were taken
of the mud flats around the Great Salt Lake. These photographs appear as Figures
2 through 25 on the following pages of this brief, and are identified with respect
to the numbered areas on the map. The above photo-map and all of the photo-
graphs are contained within exhibit P-6.
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2. Basic Nature of Fluctuations

When the Mormon pioneers first entered the
Great Salt Lake Valley in 1947 the Liake was at an
elevation of approximately 4200 feet above mean sea
level (T. 85). The Lake was at approximately that
same level on January 4, 1896 when Utah obtained
statehood (Ex. P-4), and was also at approximately
the same level in February, 1973 when the hearings
were held before the Special Master on the reliction
issue (T. 87-38).

Despite the fact that the Lake approximated the
same level in 1847, 1896 and 1973, the Lake has never
stabilized within any consistent range of fluctuations.
Since 1847 the range of fluctuations has been ap-
proximately twenty feet in vertical elevation (T. 37),
ranging from a high of about 4212 in 1875 (T. 35)
to a low of approximately 4192 in 1963 (T. 37, Ex.
P-4).

The evidence shows that the fluctuations have been
rapid and erratic, and have followed no pattern with
respect to the shoreland area inundated and exposed
as the waters rose and fell. The basic data compiled
with respect to the fluctuations of the water level of the
Lake are found in Exhibits P-38 and P-5. Exhibit
P-3 consists of the USGS records which show the
- gage readings of the Lake on the first and fifteenth of
each month, from 1875 to the present time (see also
T. 54 et seq.). Exhibit P-5 is a tabulation of the acre-
age within the surface area of the Lake at specified
elevations, broken down to intervals of .1 (1/10) foot
(see T. 56-58). By taking the Lake level recordings
from Exhibit P-3 and the acreage information con-



27

tained in Exhibit P-5, it is possible to reconstruct the
surface area of the Lake at any particular date. This
is accomplished by taking the appropriate acreage
figure for the surface area at any particular elevation
(T. 58-60).

Exhibit P-4 is the basic hydrograph prepared by
USGS which shows the general nature of the fluctu-
ation in the water level of the Lake from 1850 through
1972. The continuous line showing the fluctuation in
water level actually connects twenty-four separate
plottings for each year. Since readings are taken on the

Figure 2. The view is looking east from Black Rock Beach, with the Lake on the
left, U.S. Highway 40 on the right, and mud flats in-between. Identified as No. 1
on the photo-map. Exhibit P-6.
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first and fifteenth of each month, there are a total of
twenty-four for the year, and these readings are plotted
on the hydrograph; the connecting line is then drawn
through them, so that the hydrograph is a reasonably
accurate representation of the general water level of
the Lake during the year — and it shows the major
seasonal fluctuations. The “water year” is from October
1 to September 30 of the following year.

From whatever vantage point one might study the
behavior of the water level of the Lake, over whatever
period of time, or for whatever interval of time, the
same striking erratic pattern will be observed. The best
way to illustrate this is to start with an illustration of
the Lake level at five-year intervals and follow the
fluctuations through yearly, monthly, daily and hourly
intervals.

8. Fluctuations at Five-Y ear Intervals

Exhibits P-7 and P-8 illustrate the Lake fluctua-
tions at five-year intervals from 1850 through 1970.
For consistency, Exhibit P-7 reflects the gage reading
as of June 1 for each five-year interval. The interim
fluctuations are disregarded, since the purpose of the
exhibit is simply to show where the actual water level
of the Lake was at each such interval. It will be seen
that the water level represented no pattern, rhyme
or reason at any time during this recorded history. The
shorelands inundated or uncovered during these inter-
vals are shown in Exhibit P-8, which is a companion
exhibit to P-7 and corresponds directly with it. Thus,
Exhibit P-8 shows the surface area of the Lake in
acres for each elevation shown in Exhibit P-7, covering
the same period from 1850 through 1970.
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Exhibit P-8 shows, for example, that from 1905
to 1910 more than 850,000 acres of mud flats were
imnundated as the water rose; and shows that from 1930
to 19385 over 800,000 acres of mud flats were exposed
as the water level lowered during that interval. The
examples just mentioned are among the more dramatic
fluctuations, but each interval shows a substantial
change in the level of the Lake, and the two exhibits
show erratic behavior which demonstrates that the Lake
level has never stabilized since statehood. The above
references to mudflat areas in excess of 300,000 acres
might be illustrated by suggesting that it would require

Figure 3. The view encompasses the same general area as Figure 2, but the photo-
graph was taken from a point further east and the view is toward the northeast.
Identified as No. 2 on the photo-map. Exhibit P-6.
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a parcel of land two miles wide and 234 miles long to
equal the. area inundated or exposed during the times
indicated.

4. Fluctuations at One-Y ear Intervals

Exhibit P-9 shows the elevations of the water
level at June 1 and November 1 of each year, from
1850 to November 1, 1972; and Exhibit P-10 shows
the surface area of the Lake in acres for each date
shown on Exhibit P-9. Again, it will be seen that the
fluctuations are erratic and follow no pattern, either
with respect to the vertical elevation of the water level
or the acreage inundated or uncovered as a result of
the fluctuations. The fluctuations commonly range
between one and two feet in vertical elevation within
a six-month span, either inundating or exposing an
area of mud flats ranging from 50,000 to 150,000 acres
—depending on the actual fluctuation in elevation and
the stage of the Lake at that time.

5. F'luctuations at Monthly Intervals

Exhibits P-11 and P-12 are companion exhibits
showing the fluctuations of the Lake at monthly in-
tervals from 1896 (the year of statehood) to February
1, 1973 (the last gage reading available prior to the
hearings). As with the exhibits explained above, P-11
reflects the elevation of the Lake and P-12 shows the
surface of the Lake in acres for each elevation shown
on P-11. It should be remembered that these two
exhibits reflect twelve points plotted for each yedr (one
for the first day of each month), and the line drawn
on the exhibits thus intersects each of the twelve points



31

plotted, both with respect to the elevation line in Ex-
hibit P-11 and the acreage line shown on Exhibit P-12.

These exhibits essentially confirm the same obser-
vations made with respect to Exhibits P-9 and P-10,
where the readings were taken for June 1 and No-
vember 1 of each year. P-11 and P-12 simply bring
in the additional data for each month during the year
—and the same erratic behavior of the Lake in its
vertical fluctuations and in the vast acreage of mud
flats inundated and exposed are likewise illustrated
on these exhibits.

Figure 4. Photograph taken at low altitude from point identified as No. 2 on
photo-map, looking east. Exhibit P-6.
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Exhibits P-18 and P-14 are similar to Exhibits
P-11 and P-12. The basic difference is that Exhibits
P-18 and P-14 cover only the period 1955 through
February 1, 1973; however, P-13 and P-14 show ver-
tical lines for each month, so that it is easier to identify
the specific elevation and specific acreage of the surface
of the Lake for any month during the period men-
tioned above. Since points are plotted for the first and
fifteenth of each month, the elevation and acreage can
actually be calculated at each interval of approximately
two weeks. Again, the same physical characteristics
of erratic, dramatic, and non-stabilized fluctuations are
shown, and seasonal and annual fluctuations regularly
inundate or expose several hundred thousands acres.

Exhibit P-15 also shows the fluctuations of the
Lake in elevation and in surface area on a monthly
basis, but here the monthly periods illustrated are dur-
ing the years 1903-04 and 1906-07. These periods were
selected because they were shortly after the date of
statehood (1896) and because they represent what
appear from the hydrograph to be both a relatively
stable and a relatively erratic period (Ex. P-4). The
1908-04 period is the relatively stable period, while the
1906-07 period is less stable. However, when translated
to show the actual behavior of the water level and its
resulting impact on the surrounding shorelands on a
monthly basis, it is clearly evident that the fluctuations
in elevation are significant and that the area of shore-
lands alternately inundated and exposed is substantial,
for virtually every month of the forty-eight illustrated
on the exhibit.
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6. Fluctuations on a Daily Basis

Moving now to the behavior of the Lake on a daily
basis, Exhibit P-16 is the actual continuous recording
made by the USGS gage at the Salt Lake County
Boat Harbor during the month of June, 1967. This
exhibit is recorded on a grid which allocates twenty-
four squares on a horizontal plane for each day, so that
each square represents a period of one hour. The actual
water level fluctuates each day, usually both up and
down, and sometimes dramatically so, although the level
for any particular day is “averaged” by the United
States Geological Survey by arriving at a specific

Figure 5. Photograph taken at low altitude from point identified as No. 2 on
photo-map, looking northeast toward Lake and showing mud flats. Exhibit P-6.
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figure for the elevation. These figures are written on
the exhibit below the gage recording for each day of
the month.

Exhibit P-17 is an illustration of the gage record-
ing (P-16) explained above, comparing surface area
with the fluctuating elevation of the Lake. While the
day-to-day fluctuations are significant, the more sig-
nificant observation, already noted above and illustrated
in some detail below, is that the actual water level
fluctuated much more frequently and much more dra-
matically than shown on Exhibit P-17. The reason for
this is that Exhibit P-17 shows only an arbitrary and
stable figure to represent the elevation for each day
of the month; whereas, in truth and fact, the water
level of the Lake almost always fluctuated substantially
and frequently during each hour of each day.

7. Fluctuations on an Hourly Basis

The foregoing discussion shows how the Lake level
rises and falls over different spans of time, whether five
vears, one year, six months, monthly or daily. The gage
readings for all of the exhibits discussed above show the
Lake at a specific elevation for each of the days in-
dicated on the exhibits.

But the Lake is not “stable” during any particular
day—nor during any hour. Perhaps the most interest-
ing and revealing feature of the Lake’s many unique
characteristics is the behavior of the water level on an
hourly basis. This is illustrated by Exhibit P-16, dis-
cussed above, which is a copy of the actual recording
made by the Salt Lake County Boat Harbor gage for
the month of June, 1967. The recording is continuous



Figure 6. Photograph taken toward the northeast from point identified as No. 3
on photo-map, showing mud flats near southern end of Antelope Island, with Lake
in lower right corner. Exhibit P-6.
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for the 24-hour period of each day, and is similar in ap-
pearance to an electrocardiograph (T. 46).

An examination of that exhibit shows that the re-
corded line (water elevation) moves up and down each
day—usually several times each day. Some days show
radical movements in the water level (e.g., June 5, 6,
19. 21, 22, 23, 27, 28), and these more dramatic fluctu-
ations sometimes are influenced by wind forces (Mr.
Arnow identified the fluctuations on June 5 and 21
as wind tides (T. 46-47)). Some days show other sig-
nificant but less dramatic fluctuations, which may or
may not be affected by wind tides (e.g., June 10, 16, 17,
20). But, to repeat, the most impressive observation is
that the water level always fluctuates, both up and
down, during the course of cvery day.

The grid on Exhibit P-16 contains twenty-four
boxes or squares on a horizontal plane for each day,
and each square thus represents one hour (T.47), as
mentioned above. The vertical columns measure the
elevation, and it will be noted that there are twenty
boxes or squares for each foot in elevation, so that each
squhre represents 1/20th (one twentieth) of a foot.
With that in mind, it is illuminating to follow the
movement of the water level during intervals within a
single day.

To illustrate, on June 6 the water level appears to
have risen and fallen ten times, although the T.ake level
for that day is “averaged” to show a single, stable level.
Also, during a three-hour period from the end of June
5 to the beginning of June 6, the water level dropped
more than two feet, presumably the result of wind
action. But if one analyzes the ten-day period follow-



37

ing (to June 15, 1967, the date of the quit-claim deed
from the United States to the State of Utah), it will
be seen that the Lake level rose and lowered an average
of four cycles per day for each day during that period,
and that the major fluctuations ranged between one-
fourth and one-half foot in elevation—which would
have a corresponding effect of either inundating or ex-
posing between 10,000 and 20,000 acres of mud flats
with each such fluctuation. With an average of eight
fluctuations (4 cycles) per day, the area exposed and
inundated would exceed 100,000 acres per day for most
of the days during that ten-day period.

Figure 7. Photograph showing southeast shore of Antelope Island, with mud flats
appearing on the center right and upper right of photo. Taken from point identi-
fied as No. 4 on phote-map. Exhibit P-6.
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8. Rate of Water Movement Over the Shorelands

The foregoing discussion illustrates that the water
level of the Great Salt Lake has fluctuated rapidly,
dramatically, and erratically from the beginning of the
recorded history of the Lake to the present time. The
exhibits above discussed show beyond question that the
fluctuations of the water level have never stabilized
within any consistent range of elevations—not even on
a short-term basis.

But those exhibits do not show the actual rate or
speed of the water movement across the mud flats. That
rate can be determined, however, from an analysis of
Exhibit P-16 (the continuous recording made by the
USGS gage located at the Salt Lake County boat
harbor). This can be done by selecting any particular
day and (1) observing the periodic changes in vertical
elevation, (2) calculating the horizontal distance which
the water would travel across the shorelands, and (3)
computing the rate of speed at which the water would
travel in order to cover the horizontal distance during
the relevant time span.

To illustrate this computation, June 18 seems to be
a representative day, since it reveals none of the radical
fluctuations of the more dramatic days (wind tides)
but does show more marked fluctuations than the more
“stabilized” days. Remembering that each square in the
horizontal columns represents one hour in time, and
that each square in the vertical columns represents
1/20th of a foot in elevation, the hour-by-hour fluctu-
ation on June 18, as revealed by Exhibit P-16, is as
follows:
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Midnight to 1 a.m.—fell 4 squares, or 1/5 of a
foot.

1 a.m. to 2 a.m.—fell 3 squares, or 3/20ths of a
foot.

2 am. to 3 a.m.—fell 1 square during the first
twenty minutes, and then rose 3 squares
during the next forty minutes, for a com-
bined movement of 1/5 of a foot.

3 am. to 4 a.m.—rose 2 squares, or 1/10th of a
foot.

4 a.m. to 5 a.m.—rose 3 squares, or 3/20ths of a
foot.

Figure 8. Photograph looking north from point identified as No. 5 on photo-map,
showing Farmington Bay Waterfowl Management Area. The area shown is virtu-
ally all mud flat, and the only water shown is fresh water impounded by the
waterfowl dikes at lower right of photo. Exhibit P-6.
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5 am. to 6 a.m.—rose 1 square, or 1/20th of a
foot.

6 a.m. to 7 a.m.—fell 2.5 squares, or 1/8th of a
foot.

7 a.m. to 8 a.m.—fell 3.5 squares, or 7/40ths of a
foot.

8 a.m. to 9 a.m.—fell 1 square, and then rose .75
square, for a combined movement of 7/80ths
of a foot.

9 a.m. to 10 a.m.—fell .25 square, and then rose
1.5 squares, for a combined movement of
7/80ths of a foot.

10 a.m. to 11 a.m.—rose 2 squares, and then fell
.25 square, for a combined movement of
9/80ths of a foot.

11 a.m. to 12 a.m.—rose .25 square, or 1/80th of
a foot (this was the most stable hour during
the day).

Noon to 1 p.m.—fell 1 square, or 1/20th of a
foot.

1 p.m. to 2 p.m.—fell 1/75 squares, or 7/80ths of
a foot.

2 p.m. to 3 p.m.—fell .25 square, and then raised
1 square, for a combined movement of
1/16th of a foot.

3 p.m. to 4 p.m.—rose 2.5 square, or 1/8th of a
foot.

4 p.m. to 5 p.m.—fell slightly, then rose 2.75
squares, and then fell .75 square, for a com-
bined movement of 7/40ths of a foot.

5 p.m. to 6 p.m.—rose .75 square, then fell .75
square, then rose slightly, and then fell 1
square, for a combined movement of 1/8th
of a foot.

6 p.m. to 7 p.m.—fell 2.5 squares, or 1/8th of a
foot.
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7 p.m. to 8 p.m.—fell .75 square, or 3/80ths of a
foot.

8 pm. to 9 p.m.—fell more than 1 square, and
then rose .75 square, for a combined move-
ment of 7/80ths of a foot.

9 p.m. to 10 p.m.—rose 2.25 squares, or 9/80ths
of a foot.

10 p.m. to 11 p.m.—rose 1.5 squares, or 3/40ths
of a foot.

11 p.m. to midnight—fell 1.5 squares, and then
rose .25 square, for a combined movement of
7/80ths of a foot.

Figure 9. Photograph taken from a point west of Farmington Bay, identified as
No. 6 on photo-map, and showing mud flats and a portion of waterfowl impound-
ing dike at left-center of photo; lake water is in upper left of photo. Exhibit P-6.
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At first blush, the foregoing tabulation might not
seem to be too impressive. But it becomes impressive
when translated into the resulting impact on the sur-
rounding shorelands. Thus, the recorded line showing
the changes in the surface elevation of the Lake during
June 13 covers the combined total (equivalent) of 52
vertical squares. Since each square equals 1/20th of a
foot, this translates into a total of 2.6 feet in vertical
elevation. It is interesting now to see the effect that this
fluctuation has on the rate of movement of the water,
back and forth, over the mud flats.

Mr. Arnow testified that in the flatter areas one
foot in elevation would represent 1.5 miles in distance
(T. 84): Sinhce one mile equals 5,280 feet, 1.5 miles
equals 7,920 feet (the width of the “mud flat belt” in-
undated or exposed with each change of one foot in
vertical elevation of the surface of the I.ake). And
since the water level fluctuations totalled the equiv-
alent of 2.6 feet in vertical elevation on June 13, a total
linear distance of 20,952 feet was invloved (2.6 x 7,920).
And this would translate into 247,104 inches (12 x
20,952).

Comparing this with time, there are 86,400 seconds
in a day (24 x 60 x 60); and so the water would ebb
and flow over the mud flats at the rate of 2.86 inches
per second (247,104 divided by 86,400). This is the
average continuous rate of fluctuation for the entire
day for the particular area of mud flats mentioned.
During some hours the rate was faster and at other
times it was slower.1

11t is also interesting to note the land area involved in the
June 13, 1967 fluctuations. Exhibit P-5 shows that, between the

elevations of 4194 and 4195 feet above mean sea level, a change
of one-tenth of a foot in the level of the Lake will inundate or
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It should be observed, however, that Mr. Arnow
testified that the 1.5 miles in horizontal distance per
foot in elevation applied only to the flatter shorelands,
and so the 2.86 inches per second would not be an
average rate of movement over the entire shoreland
area. However, in those areas where the shorelands
are only one-tenth as flat as those described by Mr.
Arnow, the rate would still be more rapid than one-
quarter (actually 2.86) inch per second—clearly a per-
ceptible process.

II. SPECIAL MASTER'S EVALUATION OF
LAKE’S UNIQUE PHYSICAL CHARAC-
TERISTICS

A. Emphasis on Unique Nature

The Special Master’s report reflects a careful eval-
uation of the testimony and the exhibits and a scholarly
analysis of the common law principles of reliction. One
of the most persuasive elements of that report is the

expose 4,000 acres of mud flats. Thus, one foot will inundate or
expose 40,000 acres, and 2.6 feet (the total fluctuation for June
13) would equal 104,000 acres. Of course, this figure represents
the total area across which the water moved, and since the water
moved back and forth across the same mud flats several times,
the same acreage must be counted each time the water en-
croached upon it or withdrew from it.

But the plain and simple fact is that the fluctuating water
level rose and fell to cover and uncover more than 100,000 acres
in a single, “average” day. This would approximate a strip of
land 1.5 miles wide stretching from Washington, D.C. to Rich-
mond, Virginia.

And when the Lake fluctuates in the neighborhood of 4196
feet above sea level (about 1 foot higher than the June 13, 1967
level, and about 5 feet lower than the present level), more than
twice that amount of mud flats would be involved: 218,400 acres
(Exhibit P-5) (this assumes a gage recording showing fluctua-
tions identical to the June 13, 1967 reading). And this would be
more acreage than a strip of land 500 feet wide stretching from
New York to Los Angeles. All covered or uncovered during a
single day! And a day for which the official records would show
a single elevation reading, as if the Lake had remained at a
stable, non-fluctuating level during the entire day.
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Special Master’s conviction that the doctrine of relic-
tion simply does not fit the unique mud flats surround-
ing the Great Salt Lake. A few references to the re-
port will illustrate this conviction.

At page 8, the Master observes that:

The flat shorelands are vast mud flats barren of
any vegetation due to the high salinity of the
Lake, and are used for nothing except recrea-
tion and as evaporation ponds for extracting
minerals and salts. [Citing T. 33.]

With respect to the movement of the lake’s waters
over these barren mud flats, the Master notes:

The unique nature of the area causes a gradual
and slight change in the elevation of the Lake to
result in a much greater alteration of the relation
of the water to the land. This is demonstrated by
the statistical data which has been charted from
the records, partially analyzed above and more
fully disclosed by the Exhibits which chart more
fully the constant movements of the waters and
the effect of these on the land, annually, season-
ally, monthly, daily and hourly. (R. 18-19)
(Emphasis added.)

Commenting on the “special relation” which the
waters of the Lake bear to the adjacent mud flats, the
Master concluded:

The doctrines of accretion and reliction contem-
plate ambulation in title boundaries; but the val-
uable features of riparian ownership, particular-
ly those incident to maintaining access to the
water, and the compensation theory referred to
in Bonelli, supra, 414 U.S. at 326, seem to the
Special Master to envisage a situation different
from the special relation of the waters of the
Great Salt Lake to the riparian land. Such a re-
lation seems inconsistent with the stability which
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should pertain to a change in title by operation of
law. (R. 25-26) (Emphasis added.)

The Master also seemed impressed with the “unique
and special conditions” which prompted the Utah Su-
preme Court to hold that the doctrine of reliction did
not apply to the mud flats around the lake:

It is interesting to compare this statement of
1824 {referring to The King v. Lord Y arbor-
ough, 107 Eng. Rep. 668 (K.B. 1824) | with that
of the Supreme Court of Utah in 1971 in Utah v.
Hardy, 26 Utah 2d 143, 486 P.2d 391. Although
Utah law does not govern this case, the United
States in its brief before the Special Master rec-

Figure 10. Photograph looking northeast toward Clearfield Naval Supply Depot
from a point near the shoreline identified as No. 7 on the photo-map. Exhibit P-6.
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ognizes that the opinion of the Supreme Court of
Utah defines reliction “in terms perfectly con-
sonant with the federal common law”:

The doctrine of “reliction” in the law covers
the situation involving the title to the land
which emerges from beneath a body of water
caused by a recession of the waters. The law of
reliction is generally the same as that of accre-
tion as it concerns contiguity, imperceptibility
and naturalness of the process of the water’s
recession and the exposure of additional land.
The law of reliction, as well as accretion, has
evolved over a long period of time and is based
upon the rights of a riparian owner to have
access to the water adjacent to his property.

26 Utah 2d at 144-45, 486 P.2d at 3892-93. The
court held, however, after reviewing the “unique

and special conditions” affecting Great Salt
Lake,

. . . that the recession of the waters from the
land {there in question} has not been natural,
gradual and imperceptible, and that the doc-
trine of reliction should not be applied (R. 12-
13).

Speaking with reference to fluctuations during a
ten-year period from 1953 to 1963, the Master noted
that a perciptible area was exposed but that because of
the “constant fluctuations up and down” perhaps there
had been “no particular moment” when there was “a
separate perceptible component of this total movement
of exposure.” (R. 19). The Master said that this char-
acterization placed the matter in a “liglit most favor-
able to the United States,” but that, even so, reliction
should not be applied because of the “unique.character”

of the Lake:
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To accept this, however, as meeting the imper-
ceptible element of reliction, would in the view of
the Special Master be an adaptation of that ele-
ment of the doctrine to the unique character of
the Great Salt Lake rather than to apply the im-
perceptible element as it has developed in the
law. While there are indeed features in the over-
all process and its result, thus described, which
arguably favor the Court’s acceptance of the im-
perceptible element of the doctrine, nevertheless
the continued rise and fall of the elevation of the
Lake on an hourly, daily and weekly basis, is un-
precedented in the historical development and
previous application of this element of the doc-

Figure 11. Photograph looking north from point identified as No. 8 on photo-map.
Dikes and water are part of Howard Slough Waterfowl Management Area. Ex-
hibit P-6.
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trine. This of course is due to the unique char-
acter of the area, with the erratic movements of
the Lake over the land, almost constantly re-
sponding in exaggerated reflexes to slight alter-
ations in the level of its surface. The unique situ-
ation resists doctrinaire classification. (R. 19-20)
(Emphasis added.)

It will be noted that the Special Master used the
word “unique” three times in the above paragraph,
emphasizing that there was no historical precedent or
practical justification for applying reliction to the
peculiar physical characteristics of the Great Salt Lake.
It is not surprising that the Master concluded his dis-
cussion with the following paragraph:

The doctrine of reliction does not seem to fur-
nish a sound basis for resolution as of June 15,
1967, of the respective interests of the two sov-
ereigns in and about this unusual body of water.

(R. 27) (Emphasis added.)

Nor is it surprising that Conclusion of Law No.

3 provides:
8. The exposure of the lands referred to occurred
in the course of such unique changes in the rela-

tion of the waters of the Lake to the shorelands

as not to come within the doctrine of reliction.
(R. 32) (Emphasis added.)

There is no doubt that the Special Master intended
to emphasize that in his judgment this case must be
decided on its peculiar facts, and that those facts pre-
sent such a unique situation that there is no justification
for applying the doctrine of reliction. Some further
mention should be made, however, of the Master’s spec-
ific attention to the two most basic elements of reliction:
(1) a gradual and imperceptible exposure of land, and



Figure 12. Photograph taken from point described as No. 9 on photo-map. Lake
waters are at bottom and left side of photo. Ogden Bay Waterfowl Management
Area is at top and right of photo. Exhibit P-6.
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(2) a reasonably permanent or stable character of the
land exposed. Those two elements are discussed below.

B. Gradual and Imperceptible

At pages 14-15 of his report, the Special Master
summarizes the argument which the Government ad-
vances in support of its claim that the water movement
is gradual and imperceptible. The Master notes that if
the “average vearly stage” of the Lake is used to meas-
ure water movement, that about 50,000 acres of shore-
land would be exposed or inundated each vear with an
assumed change in elevation of .69 feet; and further
notes the Government’s argument that the rate of
movement would be a little over 114 inches per hour.
The Master then notes that the Government’s analysis
is not sound because it fails to account for the vari-
ations in the steepness of the shorelands:

It should be noted that in distributing the 50,000
acres of shoreland among the 350 lineal miles
consideration was not given to the fact that the
shorelands are not uniformly affected by change
in the level of the Lake. The flat shorelands sur-
rounding the I.ake are interrupted at different
points by small mountain ranges set back at vary-
ing distances from the shoreline. For example,
on the north side of the Lake the Promontory
Mountains form a headland of about 30 miles
long which juts southward in toward the center
of the Lake. See Exhibit P-1. In the southeast-
ern sector of the Lake rise the Oquirrh Moun-
tains and the Stansbury Mountains. Several
mountain clusters also exist within a few miles of
the western shore of the Liake. Among these are
the Lakeside Mountains and. Terrace Mountains.
The eastern and northwest shorelands of the
Lake, however, are almost entirely dominated by
salt and mud flats. See Report of Special Master
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Ganey, October 26, 1970, at 10-13; Exhibit P-1.
The various mountain ranges form an irregular
barrier to a uniform spread of the water when
the Lake is on the rise. Mr. Arnow refers to dif-
ferences in consequence of a change of 5 feet in
the Lake elevation. For instance, at those points
on the west side where the flat shorelands domi-
nate, water could rush inland for 714 miles,
whereas such a change would cause “very little
change—no change” where the mountains are.
(Tr. at 34.) (R. 15-16.)

Figure 13. Photograph is taken from point identified as No. 10 on photo-map,
showing mud flats in area of Lucin Cutoff. Ponds and dikes in upper part of photo
are part of the mineral extraction operation of the Great Sale Lake Minerals and
Chemicals Corporation. Exhibit P-6.
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Then, in note 16 at page 16 of the report, the
Special Master explains more explicitly the error of
the Government’s calculation:

When the United States speaks of an average
movement along the shore of a little more than
11/, inches per hour there is not reflected the fact
that the Lake’s movement along that part of its
shoreline where mountains rise is less than where
there are vast stretches of flat land where the
water can rush overland almost unimpeded.
Utah, however, does not discuss this inaccuracy,
as it seems to the Special Master, in the United
States’ calculations.

The Special Master then further notes that the
Government’s use of “annual averages” is erroneous
because it fails to account for the actual water fluctu-
ations:

The movements of the water during any year,
and the resulting exposure or inundation of the
shorelands, are not mirrored in the annual aver-
ages. Thus, an examination of Exhibits P-9 and
P-10 discloses that the elevations of the I.ake on
June 1 and November 1, from 1850 to 1972 gen-
erally ranged between one and two feet within a
six-month span, exposing or inundating about
50,000 to 150,000 acres of the shallow mud flats.
However, the vearly average of these move-
ments is not their visual movements. Changes in
elevation may be gradual and imperceptible but
are only a part of a process the whole of which
includes the effect upon the shorelands of such
changes. If the effect on the shorelands is not im-
perceptible then the whole of the process is not
imperceptible within the meaning of the doctrine
of reliction. (R. 16-17.)

The Master further underscores this same error in
the Government’s calculation of the rate of the water
movement, observing at page 18 of the report:
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If the actual change since statehood in the re-
lation of the waters of the Lake to the adjoining
land had been as calculated by the United States,
only a little over 114 inches per hour, the position
of the United States that the process has been
imperceptible would be substantial, but this state-
ment of the rate of change in the relation of the
water level to acreage affected does not reflect
the actual changes as they occurred. Changes in
the level of the Lake are gradual. However, the
imperceptibility feature of reliction is to be
judged according to the actual effect on the
shorelands of such a change. The unique nature
of the area causes a gradual and slight change in

Figure 14. Photograph is taken from point identified as No. 11 on photo-map,
showing mud flats west of Willard Bay. Wasatch Mountains are in the back-
ground. Exhibit P-6.
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the elevation of the Lake to result in a much
greater alteration of the relation of the water to
the land. This is demonstrated by the statistical
data which has been charted from the records,
partially analyzed above and more fully dis-
closed by the Exhibits which chart more fully the
constant movements of the waters and the effect
of these on the land, annually, seasonally, month-
Iy, daily and hourly. (R. 18-19.)

The Special Master thus concluded that to accept
the argument of the Government and to apply the doc-
trine of reliction to the mud flats around the Great
Salt T.ake would be inconsistent with the “impercept-
ible element as it has developed in the law” (R. 19),
and that the nature of the mud flats is “unprecedented
in the historical development and previous application
of this element {gradual and imperceptible eriterion] of
the doctrine.” (R. 19). He further emphasized that
the unique nature of the mud flats and the adjacent
water “resists doctrinaire classification,” and that he
was “unable to find that the recession of the Lake to
its level of June 15, 1967, occurred in a gradual and
imperceptible manner.” (R. 20).

The Findings of Fact are in accordance with the
evidence and with the foregoing discussion of the
Master. Findings 18 through 16 are most pertinent
with respect to the rate of water movement over the
shorelands:

13. The shoreline of the Lake is 850 lineal
miles. If the shoreline were of about equal flat-
ness and the 50,000 acres referred to in Finding
12 were distributed equally among the lineal
miles, the average movement along the shore
would be ahout 1200 feet annually, about 3 feet
per day, or a little over 114 inches per hour.
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These calculations do not reflect the actual
movements of the water as they occur but are
based on averages calculated subsequent to the
actual movements.

14. The shorelands are not of equal flatness or
width of flatness, due to the mountains which are
adjacent to some parts of the Lake, shown on
Exhibit P-1, and other mountains which border
the Lake. The movement of the waters along the
lineal miles of shoreland is affected by mountains
some of which, although not at the edge of the
water or obtruding upward in it, border the
shorelines at a distance near enough to affect the

Figure 15. Photograph is taken from point identified as No. 12 on photo-map,
looking south along east shore of Promontory Point and showing mud flats, with
lak}cla ]:v?tlc:rg on left and bottom of photo. Fremont Island is in upper left corner.
Exhibit P-6.
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spread of the waters in a manner not reflected in
the calculation described in Finding 13.

15. By reason of the conditions described in
Finding 14 above the calculations reflected in
Finding 13 that the average movement along the
shore would be about 1200 feet annually, about
three feet per day, or little more than 114 inches
per hour, are to an unascertained degree an un-
der-estimate of the rate of movenment over ex-
tensive areas of shore, a rate of movement which
the Special Master cannot find on this record to
be imperceptible.

16. The continuous rise and fall of the eleva-
tion of the Lake, though gradual, is reflected in
a continuous movement of the waters to and fro
across the shorelands, apart from the effects of
the wind. These movements are often percept-
ible. (R. 30.)

C. Reasonable Permanence

The Special Master emphasized that the criteria
for reliction must all be satisfied before the doctrine
can be applied, stating that:

. . . even were the recession to June 15, 1967,
gradual and imperceptible, the relation of the
water to the shorelands at that date was not of
the reasonably permanent or stable character
essential, in the view of the Special Master, to
application of the doctrine of reliction. . . . (R.
20).

After discussing the factors which bear upon the
level of the Lake and the fluctuation of its waters, the
Master concluded that the Lake “is continually fluctu-
ating due to these interrelated factors” (R. 9) and
then observed:

The fluctuations have followed no set pattern on
either a long range or short range basis, whether
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measured at five year intervals, one year inter-
vals, six month intervals, or even daily or hourly
intervals. [Citing Exhibits P-8 through P-171
(R. 9-10.)

The Master analyzes in some detail many of the
exhibits which show the failure of the water level to
stabilize with any reasonable degree of permanence. He
also indicated that the exhibits discussed in the report
are only a few of many that he had considered:

The above are a few of many detailed records
which have been graphed and charted upon Ex-
hibits placed in the record. Similar chartings of

Figure 16. Photograph is taken from point identified as No. 13 on photo-map,
showing mud flats in area west and north of Bear River Migratory Bird Refuge.
Little Mountain is in top-center. Exhibit P-6.
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daily and hourly fluctuations in elevation and ac-
companying effect on acreage are available in
the Exhibits, although only some of those spe-
cifically referred to are reproduced in this Re-
port. (R. 18, note 20.)

The Special Master concludes that while the doc-
trines of accretion and reliction indeed contemplate
ambulation in title boundaries, the “special relation” of
the waters of the Great Salt Lake to the riparian land
would make reliction “inconsistent with the stability
which should pertain to a change in title by operation of
law.” (R. 25-26). The Master further thought that
Congress intended that Utah pay the United States
for the mud flats only if there was a reasonably perma-
nent exposure:

In providing for payment by Utah to the United
States of such interests as the United States
might be found to have conveyed to the State by
the quitelaim deed of June 15, 1967, the statute
of June 3, 1966 is indicative of a congressional
assumption that such payment would be required
only if the situation at that date was reasonably
permanent in nature rather than temporary, as
the history of the Lake has demonstrated it to
have been. (R. 26.)

Accordingly, the Master found that there had been
no reasonable stability or permanence in the land ex-
posed:

The various factors above described and their
interaction one upon another cause a continuous
change in the elevation of the T.ake. This causes
a constant fluctuation of its waters, in both a re-
ceding and inundating character with respect to
the flat shorelands. (R. 28, Finding No. 6.)

And in Finding of Fact No. 19, the Master de-

clared:
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The land referred to as exposed at the time of
the quitclaim deed, which at statehood was part
of the bed of the Lake, was not an addition of a
reasonably permanent or stable character to the
uplands, title to which is in the United States.
The land in question has been almost entirely re-
inundated by a spreading of the waters of the
Lake by a movement which began in 1963, was
in progress at the date of the quitclaim deed, and
continued to the time of the hearing in this case
before the Special Master in February, 1973.
(R. 31.)

Conclusion of Law No. 8 is entirely consistent with
the evidence and the Findings of Fact:

Figure 17. Photograph is taken from point identified as No. 14 on photo-map,
showing lake waters and mud flats in area on west side of Promontory Point.
Mount Tarpey is at top-center. Exhibit P-6.



60

The exposure of the lands referred to occurred
in the course of such unique changes in the rela-
tion of the waters of the Lake to the shorelands
as not to come within the doctrine of reliction.
These changes were not at the date of the quit-
claim deed of such a reasonably permanent or
stable character as to warrant application of the
doctrine. (R. 32) (Emphasis added.)

D. FEvidence Viewed in Light Most Favorable to
United States '

In concluding that the reliction claim of the United
States had no merit, the Special Master viewed the evi-
dence in a light most favorable to the United States.
For example, on page 19 of the report, he declares:

To place the matter thus disclosed in a light most
favorable to the United States is to consider what
may be referred to as the net result of the move-
ments of the I.ake over a substantial period of
time. (R.19).

The Master then proceeded to evaluate the evi-
dence in that light, and found it wanting. Another
example of the Master’s acceptance of the Govern-
ment’s assertions for purposes of analysis has to do
with the 850-mile shoreline. That figure is grossly in
error, and it greatly distorts the Government’s calcula-
tion of the speed of the water movement over the shore-
lands, as explained below.

No evidence was introduced at the hearing before
the Master concerning the length of the “shoreline” in
the area is dispute. After the hearing, the Government
filed an answering brief in response to a brief filed by
the State of Utah, and on page 7 of that brief asserted
that the Lake had a shoreline of 850 miles, and cited
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page 474 of the 1973 World Almanac (not in evidence)
as the supporting authority. The Government now uses
identical language in repeating its assertion on page 12
of its brief filed with this Court. The critical fact, how-
ever, is that the “shoreline” mentioned in the World Al-
manac is the surveyed meander line, and not a shore-
line located anywhere near the land now in dispute.
Perhaps some further explanation is required.

As the Government knows, the surveyed meander
line of the Lake is the only “boundary” indicated on
federal, state, and county maps and plats (see exhibit

Figure 18. Photograph is taken from point identified as No. 15 on photo-map,
looking northeast from shoreline west of Golden Spike Monument, showing lake
waters in foreground and mud flats in center. Exhibit P-6.
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P-22, at page 102), and it is this meander line that is
always referred to in reference publications such as
almanacs. The surveyed meander line is located at an
elevation of about 4205 feet in most areas, but in some
places may be somewhat higher than that (see exhibits
P-1, P-2, and D-2). The area now in dispute is located
between the elevations of 4194.9 and 4200.8 feet above
mean sea level—or more than four feet vertical eleva-
tion below the surveyed meander line—and in some
areas one foot in vertical elevation equals 114 miles in
horizontal distance (T. 84). One of the Government’s
own exhibits indicates that in most areas the belt of land
between the area in dispute and the surveyed meander
line is several miles in width—and in some places ex-
ceeds seven miles in width—and that any contour line
at the highest elevation of the land in dispute would be
much shorter than the surveved meander line (Exhibit
D-2).

Thus, the reference in the 1973 World Almanac to
the length of the surveved meander line, as distin-
guished from the length of any contour line in the area
now in dispute, is a serious error because the difference
between the two is very substantial.l

Therefore, of all the errors woven into the Govern-
ment’s calculation of an “imperceptible” rate of water

1The Government could easily have acquired the correct
figures for the length of both the surveyed meander line and a
contour line at 4200.8 by a simple telephone call to the USGS.
While obtaining post-trial information in this manner for use in
argument within a brief might be questionable, it certainly would
be much more accurate than the post-trial reference to the 1973
World Almanac to ‘“‘prove” a “fact” in the Government’s theory
of the case. The error in the almanac citation might even cast
some doubt on the accuracy of the speed of the slowest known
snail, which the Government discovered at page 101 of the 1974
edition of the Guiness Book of World Records (Government’s
brief, page 21).
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Figure 19. Photograph is taken from point identified as No. 16 on photo-map,
looking northwest toward Locomotive Springs Waterfowl Management Area, and
showing lake waters and mud flats. Exhibit P-6.
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movement, the reliance on a 850-mile shoreline could be
one of the most crippling because it would eliminate
one of the essential elements necessary for the Govern-
ment to compute a rate of speed.2

Nevertheless, the Special Master accepted the fig-

>The Government’s calculation of 11 inches per hour is
based on a shoreline of 350 miles and an average net annual dif-
ference in the level of the Lake of .69 feet (no relation whatso-
ever to either the actual water movement or the actual net differ-
ence in the level of the Lake for any given year). The Govern-
ment’s calculation of 15 inches per hour is based on the actual net
annual change in the level of the Lake during the 1906-07 water
year. Even this latter figure is misleading because it erroneously
assumes that the only movement of the water level was from an
elevation of 4196.83 to 4198.69, when in fact the water was con-
stantly fluctuating back and forth over the shorelands (see ex-
hibit P-15 and R. 16-17).

As a matter of fact, even the seasonal fluctuations of the lake
level are ordinarily much more rapid and substantial than the
1.86 feet which the Government claims is the maximum annual
change. As an example of such seasonal fluctuations, during the
twenty-three month period between November 1, 1970 and Oc-
tober 1, 1972, the Lake rose and fell a total of 8.70 feet in eleva-
tion (and this does not include the continuous fluctuations during
shorter intervals). The impact of these seasonal fluctuations on

. the mud flats is discussed by the Special Master at page 17 of his
report, as follows:

The fluctuations at monthly intervals from 1896 to February
1, 1973, are shown on Exhibits P-11 and P-12. Changes in ele-
vation are noted on the former. The latter translates those
changes into acreage of shorelands affected. Study of these Ex-
hibits together with Exhibits P-13 and P-14, and using as illu-
strative the period from November 1, 1970 to June 15, 1971,
shows that the rise in the level of the Lake flooded over
450,000 acres of the flat shorelands, followed by a recession for
three and a half months, leaving inundated about 175,000
acres, rising again to inundate some 380,000 acres in the fol-
lowing seven and a half months. The Lake then receded for
four and a half months, leaving inundated some 200,000 acres.

A further error—though minor—which the Government ad-
vances is its claim that the “most extreme movement in the most
extreme year” was 2.2 miles horizontal distance in the 1906-07
water year (Government’s brief, pages 12-13). While the 2.2
figure is wholly erroneous for the reasons noted by the Master
and because of the Government’s selection of the wrong shoreline
as a base for computation, and as explained in the text, the fur-
ther error to be noted here is that the Government ignored the
uncontradicited testimony of Mr. Arnow (the parties’ joint wit-
ness) to the effect that in some areas one foot in vertical eleva-
tion represents a horizontal distance across the mud flats of 11%
miles (T. 34). Thus, even under the Government’s own ‘‘averag-
ing” technique, the 1.86 feet in vertical elevation would represent
2.79 miles in horizontal distance (rather than 2.2 miles) as the
Government’s “extreme’ case.
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ure of 350 miles as the length of the shoreline for the
purpose of weighing the Government’s argument on the
rate of the water movement, and still found that argu-
ment to be without merit (R. 15-16, 30).3

It is abundantly clear that the Special Master not
only professed to view the evidence in a light most fav-
orable to the Government, but that he in fact went to

3Finding of Fact No. 13 on page 30 states that the ‘“‘shoreline
of the Lake is 350 lineal miles.” The 350-mile figure is a reason-
ably close approximation of the length of the surveyed meander
line, and Utah considers that line to be the true ‘“shoreline.” For
that reason the finding is not in error. The error is in the Gov-
ernment’s computation which equates the shoreline with a con-
tour line at an elevation of 4200.8 feet.

Figure 20. Photograph is taken from point identified as No. 17 on photo-map,
showing part of Locomotive Springs Waterfowl Management Area, mud flats,
ponds and dikes. Exhibit P-6.
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extreme lengths to give careful consideration to every
contention made by the Government. Even so, the
Master concluded that the doctrine of reliction simply
had no application to the mud flats around the Great
Salt Lake.

III. THE GOVERNMENT’S ASSIGNED
ERRORS OF “LAW”

A. Preface

As noted in the Summary of Argument, the issues
in dispute are factual rather than legal in nature. The
Special Master has ably and accurately evaluated the
legal criteria for applying the doctrine of reliction. (R.
5-27). The Government does not object to that legal
analysis as such, but in fact acknowledges that the re-
port “in general correctly states the federal law of
accretion.” (Government’s brief, page 14). The Gov-
ernment then says, however, that the Master made “two
errors of law” in applying the legal standard which he
had correctly stated. (Government’s brief, page 14).
These alleged errors are that the Master (1) regarded
seasonal changes in the water level as affecting the
boundary because they were perceptible, and (2) con-
cluded that reliction requires that a new boundary be
reasonably permanent or stable. (Government’s brief,
pages 14-15).

These two assigned errors of “law” will first be
examined, to show that they are actually challenges to
the Master’s view of the unique characteristics of the
Lake. Thereafter, it will be noted that the Master’s
characterization of the ecriteria for reliction is fully
consistent with the decisions of this Court.
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B. The Government’s First Assigned Error of
“Law”

The Government’s first question of “law” is mis-
stated, because the Master did not conclude that sea-
sonal changes affect the boundary. He concluded the
exact opposite—that seasonal changes do not affect the
boundary. Thus, when the Government cites 4labama
v. Geeorgia, 23 How. 505, Sapp v. Frazier, 51 La. Ann.
1718, 26 So. 378, Hillebrand v. Knapp, 65 S.D. 414,
274 N.W. 821, and Anderson v. Ray, 37 S.D, 17, 156
N.W: 591, all for the proposition that seasonal changes

Figure 21. Photograph is taken from point identified as No. 18 on photo-map,
looking southwest from Locomeotive Springs, showing mud flats in center and at
right, with lake waters in upper left of photo. Exhibit P-6.
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in water levels do not affect boundaries, the Govern-
ment is simply trying to knock down a straw man that
it has created. (Government’s brief, page 15-16). The
Master and the parties all agree that seasonal changes
do not affect the boundary. The real issue which the
Government is trying to raise is not that seasonal
changes do not affect the boundary, but that the bound-
ary changes once each year in accordance with the
average annual water fluctuations. (See Government’s
brief, page 10). The Government cites no authority
whatsoever in support of this proposition, but that is
understandable since there is no authority which sus-
tains that proposition.

Thus, the Government has wholly misstated the
Master’s finding that the unique physical character-
istics of the Lake have not caused boundaries to change
with the fluctuation of the waters. And it is obvious
that the issue here involved is not a question of law as
to whether seasonal changes affect boundaries, but is a
factual question as to whether the unique physical char-
acteristics of the Lake are consistent with the gradual
and imperceptible requirement of reliction. These unique
characteristics and the Master’s evaluation of them are
discussed at length in points I and IT of this brief,
supra.

C. The Government’s Second Assigned Error of
(fLaw)J

The second of the two errors of “law” as assigned
by the Government is the charge that the Master erred
in concluding that the water fluctuations over the shore-
lands of the Great Salt Lake revealed no reasonable
permanence. Again, this is essentially a question of
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fact. The Special Master did not say that lands had to
be exposed with absolute permanence in order for the
doctrine of reliction to apply, but only that there need
be some “reasonably permanent or stable” change (R.
20, 28-24), and that to apply the doctrine here would be
“Inconsistent with the stability which should pertain to
a change in title by operation of law.” (R. 25-26).

It was this reliance on the unique characteristics of
the T.ake which persuaded to Master to find, as he did
in Finding of Fact No. 19, that:

Figure 22. Photograph is taken from point identified as No. 19 on photo-map,
looking southeast toward Dolphin Island and showing mud flats in center and
lake waters in background and upper right of photo. Dolphin Island is the dark
spot of land extending into the photo from upper left. Exhibit P-6.
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The land referred to as exposed at the time of
the quit-claim deed, which at statehood was part
of the bed of the Lake, was not an addition of a
reasonably permanent or stable character to the
uplands, title to which is in the United States.
(R. 81.)

And the Master expressly emphasized again in
Conclusion of I.aw No. 3 that it was the “unique
changes” in this case that compelled the conclusion that
there was not “such a reasonably permanent or stable
character as to warrant application of the doctrine {of
reliction].” (R. 82).

Thus, the question of reasonable permanence is a
determination that must be made in light of the facts,
and in deciding that there had been no reasonable perm-
anence the Master considered the testimony of the wit-
nesses and the numerous exhibits, including photo-
graphs. The Government is on extremely weak footing
in its effort to convert this factual question to one of
“law” in order to prove error on the part of the Special
Master.

Again, the facts on which the Master based his de-
termination are reviewed at some length under points I
and IT of this brief, supra.

It might be noted, as an incidental matter, that the
Government makes some erroneous factual claims with
respect to the concept of reasonable permanence. Thus,
on page 18 of its brief the Government claims that “the
land being reinundated by the present rise in the Lake
has been dry for the last 22 to 43 years.” The Govern-
ment cites exhibit P-4 in support of that claim, but
that exhibit shows no such thing. To the contrary, it
shows that every acre of the land in dispute has been
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water-covered more recently than 22 years ago (much
less 43 years ago). As a matter of fact, the lower part
of the land in dispute has been water covered each and
every year since statehood, with the exception of a five
vear period (1961-65) when the Lake reached its his-
toric low, and the very highest portion of the land in
dispute has been water covered during 29 of the years
since statehood (Exhibit P-4)—and is water-covered
today. The only conceivable way in which the Govern-
ment’s assertion could be true is if the Government is
referring to land at a higher elevation than the land

Figure 23. Photograph is taken from point identified as No. 20 on photo-map,

looking southwest from lakeshore near Strongknob Mountain, showing mud flats

ﬁnl‘)l theGSouthern Pacific railroad tracks which bisect the photo diagonally. Ex-
ibit P-6.
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now in dispute, and concerning which the Master made
no findings or conclusions. It seems hardly likely that
the Government would advance such an argument, but
if it has, there is an obvious problem of relevance.

D. Criteria of Gradual and Imperceptible, and
Reasonable Permanence

The Special Master concluded that the doctrine of
reliction should apply to the mud flats surrounding the
Great Salt Lake only if the lands in dispute had been
exposed in a gradual and imperceptible manner and if
the exposure had some prospect of reasonable perman-
ence. These criteria are the essence of the doctrine of
reliction. But the Master did not view them as abso-
lutely rigid or inflexible. Indeed, he expressly noted
that reliction might occur even though the process is
perceptible (R. 13)1 and that the degree of permanence
need not be absolute but need only be reasonable in the
sense that it is consistent with the required stability of
real estate titles. (R. 25-26). Even in view of this
extremely liberal view of the doctrine of reliction, the
Master simply could not find that the lands in question
had been exposed in a gradual or imperceptible manner
or that the areas exposed had any reasonable degree
of permanence—all because of the truly unique char-
acter of the Lake and its environs.

The decisions of this Court fully support the
Master’s analysis of the criteria to be found before
applying the doctrine of reliction. Adrkansas v. Tennes-
see, 246 U.S. 158 (1918); Bonelli Cattle Co. v. Ari-

1The only case which has said that the reliction process need
not always be imperceptible is Bonelli Cattle Co. v. Arizona, 414
U.S. 313 (1973).
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zona, 414 U.S. 313 (1978) ; County of St. Clair v. Lov-
ingston, 90 U.S. (23 Wall.) 46 (1874); Hughes v.
W ashington, 389 U.S. 290 (1967); Jefferis v. East
Omaha Land Co., 134 U.S. 178 (1890) ; Jones v. John-
ston, 18 How. 150 (1856); Mississippt v. Arkansas,
________ U.S....... (No. 48 Orig., February 26, 1974) ; and
Philadelphia Co. v. Stimson, 223 U.S. 605 (1912). The
Special Master’s report presents a scholarly, perceptive
and practical evaluation of these cases (as well as lower
federal court decisions and some state cases), and no
useful purpose would be served by repeating that evalu-

Figure 24. Photograph is taken from point identified as No. 21 on photo-map,

looking south toward Timpie Springs Waterfowl Management Area, showing

I'Slta]?s‘)miy é\/lountains in background and lake waters and mud flats in foreground.
xhibit P-6.



74

ation here. And this is particularly true since the dis-
pute resolves not around the law announced in those
cases, but the application of the law to the peculiar and
unique physical characteristics of the Great Salt Lake
and its surrounding shorelands.

IV. BURDEN OF PROOF AND SCOPE OF
REVIEW

A. Preface

The Government announces the rather surprising
conclusion on page 21 of its brief that “the law requires
a specific finding that the movement {of the water] was
perceptible for reliction not to apply.” The law contains
no such requirement, and the Governmeént cites no au-
thority whatsoever in support of its statement. The Gov-
ernment then goes on, at pages 21-22 of its brief, to
argue that if the question is a choice between avulsion
~and accretion, and there is not sufficient evidence to re-
solve the question, then an accretion will be presumed.
That proposition has no relevance to this litigation since
the question of avulsion was never raised as an issue,
and the Special Master specifically explained that
“neither avulsion nor erosion is involved.” (R. 10).

B. Burden of Proof

The Government has simply tried to reverse the
burden of proof by asserting that reliction must inex-
orably apply unless there is a specific finding that the
water movement was perceptible. But the exact oppo-
site is true—the Government fails in its claim of relic-
tion unless it proves (and the Master finds) that the
land in question was exposed imperceptibly.
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This is so because Utah filed the present action and
proceeded to prove that it acquired ownership of the
lands in dispute, against the denials and opposition of
the Government. (403 U.S. 9; 406 U.S. 484). The
Government thereafter asserted its claim of reliction,
claiming that the Government had divested Utah of its
adjudicated title. Since the Government thus asserts
title through reliction, it has the burden of proving it.
Tt matters not whether a party is denominated as a
plaintiff or defendant, because each has the burden of
proving their affirmative claims of title. Qklahoma wv.

Figure 25. Photograph is taken from point identified as No. 22 on photo-map,
showing area of shoreline southwest from south end of Stansbury Island. Stans-
bury Island is in center-right, Stansbury Mountains are in background, and mud
flats are at center of photo. Exhibit P-6.
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Texas, 260 U.S. 606 (1922); Shapleigh v. United
Farms Co., 100 F.2d 287 (5th Circ. 1938).1

The United States failed to meet its burden of
proof, and the Master declared in Finding of Fact No.
18 that:

.. . the Special Master is unable to find that the
progress of such recession or inundation is at a
rate which would be imperceptible as it occurs.

(R. 31).

Moreover, in Finding of Fact No. 16 the Master
flatly declared:

The continuous rise and fall of the elevation of
the Lake, though gradual, is reflected in a con-
tinuous movement of the waters to and fro across
the shorelands, apart from the effects of the
wind. These movements are often perceptible.
(R. 30) (Emphasis added).

C. Scope of Review

As the trial arm of this Court, the Special Master
listened to and observed the witnesses, examined the ex-

1The rule is universally applied. See Babcock v. Dangerfield,
98 Utah 10, 94 P.2d 862 (1939); Eltzroth v. Ryan, 89 Cal. 135, 26
Pac. 647 (1891); Jones v. Schmidt, 170 Neb. 351, 102 N.W.2d 640
(1960); Stratbricker v. Junge, 153 Neb. 885, 46 N.W.2d 486
(1951); Durkin v. Ward, 66 Or. 335, 133 Pac. 345 (1913); State v.
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971); In re East River
Drive Borough of Manhattan, 289 N.Y.S. 433, 159 Misc. 741
(1936); Pallas v. Dailey, 169 Neb. 533, 100 N.W.2d 197 (1970);
Elizabeth v. Central R.R. Co., 79 N.J.L. 542, 77 Afl. 529 (1910);
Normanoch Ass’n., Inc. v. Baldasanne, 40 N.J. 113, 190 A.2d 852
(1963); In re Broadway in Borough of the Bronx, 122 N.Y.S. 281
(1910); Plummer v. Marshall, 59 Tex. Civ. 650, 126 S.W. 1162
(1910); Nolte v. Sturgeon, 376 P.2d 616 (Okla. 1962); Wilson v.
Watson, 144 Ky. 352, 138 S.W. 283 (1911); Gaskill v. Cook, 315
S.W.2d 747 (Mo. 1958); City of Los Angeles v. Anderson, 206 Cal.
662, 275 Pac. 789 (1929); Wright v. City of Council Bluffs, 130
Iowa 274, 104 N.W. 492 (1905); Peterson v. City of St. Joseph,
348 Mo. 954, 156 S.W.2d 691 (1941); Sears v. Murdock, 59 Or.
211, 117 Pac. 305 (1911); 65 Am. Jur. 2d., Quieting Title, §§78-79
(1972); 12 Am. Jur. 2d., Boundaries, §99 (1964).
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hibits and other evidence, and made his recommended
findings of fact and conclusions of law. His findings of
fact and his judgments based on the unique factual
characteristics should be accorded the same weight and
presumption of correctness as is accorded the factual
findings of federal trial judges. Anderson v. Mt. Cle-
mens Pottery Co., 8328 U.S. 680 (1946) ; Connecticut v.
Massachusetts, 282 U.S. 660 (1981) ; Crawford v. Neal,
144 U.S. 585 (1892) ; Crowell v. Benson, 285 U.S. 51
(1931) ; Morgan v. Daniels, 153 U.S. 120 (1894); Mor-
imura v. Taback, 279 U.S. 83 (1929); Nebraska v.
W yoming, 825 U.S. 589 (1945); Tilghman v. Proctor,
125 U.S. 136 (1888); and Washington v. Oregon, 297
U.S. 517 (1936); and see also 5 Adm. Jur. 2d, 4 ppeal
and Krror, sec. 704 at 149-51.

V. SOME IMPRACTICAL CONSEQUENCES
OF APPLYING RELICTION

The Special Master concluded that there was no
legal basis or justification for applying the doctrine of
reliction to the mud flats surrounding the Great Salt
I.ake. Beyond that, there are several practical factors
which support the Master’s legal analysis, and a few of
them should be noted.

A. Stability of Real Estate Titles

Utah has not only administered and managed the
mud flats around the Great Salt Lake since statehood,
but has invested substantial sums of money in the shore-
lands in reliance on its ownership, and has created prop-
erty interests in others who likewise acted in reliance on
the strength of the state’s title.
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Title examiners had little difficulty in concluding
that the State could offer marketable title. After the
present dispute created uncertainties as to the state’s
title to the Great Salt Lake shorelands, a well-respected
title lawyer made the following observation:

For over forty years, title examiners have relied
on a Utah Supreme Court decision that the doc-
trine of accretion and reliction was not extant as
to the beds of navigable waters in Utah. (Shear-
er, Federal Land Grants to the States: An Ad-
vocate’s Dream; A Title Examiner’s Nightmare,
14 Rocky Mountain Mineral Law Institute, 193-
94 (1968)).

This uncertainty was, of course, a serious concern
to the State, as the Governor indicated to Congress
when he said that:

The Government has tacitly agreed to the as-
sumed State ownership until 1961. There is a ba-
sic unfairness in asserting a claim at this late
date, particularly where, as here, the State has
created rights in third parties who would be in-
Jjured. (Exhibit P-22, p. 139).

In The Propeller Genessee Chief v. Fitzhugh, 12
How. 443 (1851), this Court overruled The Thomas
Jefferson, 10 Wheat. 428 (1825), and extended admir-
alty jurisdiction to navigable inland waters. In so doing,
the Court noted the importance of stability in real estate
titles, and emphasized that its decision was limited to ad-
miralty jurisdiction and would have no impact on estab-
lished property rights:

The case of the Thomas Jefferson did not decide
any question of property, or lay down any rule
by which the right of property should be deter-

mined. If it had, we should have felt ourselves
bound to follow it notwithstanding the opinion
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we have expressed. For every one would suppose
that after the decision of this court, in a matter
of that kind, he might safely enter into contracts,
upon the faith that rights thus acquired would
not be disturbed. In such a case, stare decisis is
the safe and established rule of judicial policy,
and should always be adhered to. For if the law,
as pronounced by the court, ought not to stand, it
is in the power of the legislature to amend it,
without impairing rights acquired under it. But
the decision referred to has no relation to rights
or property. It was a question of jurisdiction
only, and the judgment we now give can disturb
no rights of property nor interfere with any con-
tracts heretofore made. The rights of property
and of parties will be the same by whatever court
the law is administered. (The Propeller Genes-
see Chief v. Fitzhugh, 12 How. 443 (1851)).

And the Special Master was aware of this concern
when he observed that to apply the doctrine of reliction
to the mud flats in dispute would be “inconsistent with
the stability which should pertain to a change in title by
operation of law.” (R. 25-26).

B. Importance of the Public Trust

Each State holds title to the beds and shorelands of
navigable waters in a special trust relationship for the
purpose of regulating and protecting public use, for
such purposes as navigation, fishing, and general recre-
ation. This public trust is rooted in the law of England,
where public use of tidewaters was primarily for navi-
gation and fishing, and where the King could, in early
times, make grants and thereby extinguish rights of
public use. But later statutes, as enacted by Parliament,
limited this power, and only Parliament could there-
after diminish public rights in tidewaters and tidelands.
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(See, generally, R. Hall, Essay on the Rights of the
Crown and the Privileges of the Subject in the Sea
Shores of the Realm, at 106-08, (2d ed. 1875) ).

As a result of the American Revolution, the Orig-
inal States succeeded to all of the sovereign rights and
proprietary interests in navigable waters and shorelands
as had earlier been held by the Crown and Parliament.
(Martin v. Waddell, 16 Pet. 367 (1842)). As a matter
of constitutional equal footing among the States, all
States subsequently admitted into the Union enjoy the
same sovereign rights and proprietary interests. (Pol-
lard v. Hagan, 3 How. 212 (1845)). The Supreme
Court has characterized the nature of the trust relation-
ship in° which the State is to protect public uses and
values in navigable waters and shorelands:

The State holds the property of this soil for the
conservation of the public rights of fishing there-
of, and may regulate the modes of that enjoy-
ment so as to prevent the destruction of the fish-
ery. . .. This power results from the ownership
of the soil, from the legislative jurisdiction of the
State over it, and from its duty to preserve those
public uses for which the soil is held. (Smith ©.
Maryland, 18 How. 71, 75 (1855)).

With respect to the shorelands of the Great Salt
Lake, it is true that few areas are adapted to recreation-
al uses for bathing and boating, but there are vast areas
of critically valuable marshes, both developed and un-
developed. (Exhibit P-20, pp. 50-60). These areas
offer not only public recreation and hunting on a large
scale, but serve important national and international
wildlife needs as resting and feeding areas for migra-
tory waterfowl. (Exhibit P-20, pp. 50-60). The doc-
trine of reliction, if applied, would convert most of these
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lands into private ownership, eliminate the public trust
and deny public use, and render the marshes subject to
destruction of wildlife values.

This is so because the uplands swrrounding the
shorelands of the Great Salt Lake are about 60% pri-
vately owned, with the Government owning about 40%
(see second map following page 98, Exhibit P-22). All
of the native marsh areas, as well as 41,850 acres of the
total of 49,800 acres of marsh lands developed and ad-
ministered by the Utah Division of Wildlife Resources,
are located between the present water level and private-
ly owned uplands (Exhibit P-20, pp. 50-60, generally,
and p. 54 particularly; compare Kxhibit P-22, 2nd map
following page 98).

Thus, if reliction is applied in response to the Gov-
ernment’s present claim, it would create a precedent
that surely would be applied by lower courts in response
to reliction claims of private upland patentees. And it is
in this way that the public trust lands and wildlife values
thereon, and public use of the same, would be destroyed.
Of course, reliction claims of private upland owners are
not in issue in this case, and they will in no way be ad-
Jjudicated in this action. But it must be noted that a rule
of reliction in this case might ultimately and perhaps in-
evitably result in destruction of the public trust as to
such lands.

C. Adn Administrative Nightmare

There would be an utter impossibility of adminis-
tering the lakebed lands if the fluctuating water level
results in reliction. Relicted lands would appear and dis-
appear not only on a seasonal and monthly basis, but
also on a daily and hourly basis.
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There is little need to belabor this point. It can be
illustrated very simply by reference to Exhibit P-19,
which is a map showing the location of the acreage cov-
ered by oil and gas leases on the Great Salt Lake. Those
leases cover a large area of the land in dispute ('T. 81-
82). If the lessees discover and produce oil and gas, the
difficulties are obvious. In Utah, as elsewhere, the own-
er of overlying land owns the minerals beneath the land.
Thus, if reliction applies despite the fluctuating water
level, the State would own the oil and gas beneath the
water-covered bed and the adjacent upland owners
would own the oil and gas in the “relicted” lands.

But how could anyone keep track of such “relicted”
lands, even during the course of a single day? How
would anyone know how many acres he owned over-
lying the pool of 0il? The amount of acreage would be
in a constant state of flux, because as Mr. Arnow said,
the Lake is “continually fluctuating” (T. 54), and, as
Exhibits P-16 and P-17 show, the daily and hourly
fluctuations of the Lake are substantial.

How could anyone calculate royalty interests? Per-
haps the State would insist on maximum production
during the Spring and early Summer when the Lake
level was at its seasonal high (and the state’s underlying
mineral ownership therefore at a maximum), and that
the wells be shut down during seasonal lows in the water
level of the Lake. But perhaps upland owners would
insist otherwise. How much litigation might be ex-
pected?

Of course, the United States has already deeded
any interest it might have had to the State of Utah, in-
cluding not only the lands presently in dispute, but all
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lands within the surveyed meander line. But that does
not mean that the foregoing argument is fanciful! Since
about 60% of the upland around the Lake is owned by
private patentees of the United States (as observed
above), a rule of reliction would create the nightmare
Jjust illustrated with respect to all of these private in-
terests, even though the United States has quit-claimed
its interest.

For another thing, the deed issued by the United
States might become void. Section 5(a) (8) of the Great
Salt Lake Lands Act (80 Stat. 192) provides that the
conveyance “shall be null and void” if Utah does not
pay to the United States the amount determined by the
Secretary of the Interior within two years following re-
ceipt of notice of the amount due, in the event the Gov-
ernment owns any reliction lands. It is conceivable that
Utah might think that the Secretary’s appraisal was ex-
horbitant, and thus decide not to buy, particularly if it
appears that Utah would then be paying for vast areas
of water-covered lands that are clearly part of the bed
of the Liake now but were exposed at the date of the
deed. In that event, if Utah refused to pay and the deed
became void, Utah would own the lands anyway, at
least to the extent that they were still water-covered.
But the administrative nightmare would still be there.

It is clear that untoward results are to be expected
from application of a rule of reliction to convert the
shorelands into relicted lands. And, in any event, the
merits of this litigation should be determined without
reference to the fact that a deed has been issued from
the United States to Utah, since the focal point is the
state of affairs as they existed immediately prior to that
deed.
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If a “reliction” boundary should be viewed as not
following the water’s edge, but remaining stable during
the year and then shooting instantaneously once each
year to a new location at the “average” level of the fluc-
tuations during the preceding 12-month period, the ad-
ministrative difficulty would be just as awkward. See,
for example, the discussion in point 1.B.2, supra.

As a final note, the Government supported enact-
ment of the Great Salt Lake Lands Act for the reason
that a shifting boundary, moving back and forth across
the shorelands, would cause great difficulty in admin-
istration of these lands. (Exhibit P-22, page 107, Ex-
hibit P-20, page 11).

VI. THE EQUITIES
A. Preface

Practical, equitable, and public interest factors fa-
vor state ownership of the mud flats and thus reinforce
the Master’s conclusion that there is no legal justifica-
tion for appling the doctrine of reliction to these shore-
lands. This section of the brief notes the “public inter-
est” concern of this Court’s Bonelli decision, explains
why the Government has misconceived the public inter-
est criterion, discusses the range and extent of Utah’s
public interest in the mud flats, and, finally, preserves
the option of borrowing Utah law as a source of federal
common law if such a course of action should become
necessary.

B. The “Public Interest” Concern of Bonelli

In Bonelli Cattle Co. v. Arizona, 414 U.S. 313
(1973), this Court emphasized that a state’s public in-
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terests and programs were pertinent factors to consider
in determining whether the doctrine of reliction should
apply. The Special Master took note of Utah’s public
interests and programs in section 4 at page 26 of his re-
port, concluding that Utah’s public interest in the mud
flats “confirms the Special Master in his recommenda-
tion adverse to application of the reliction doctrine.”

(R. 26).

In point V.B, supra, the significance and import-
ance of the State’s public trust in the Lake and sur-
rounding shorelands were discussed, but there are other
important public interests that should be noted. Perhaps
most obvious is the navigational interest, since a holding
that the subject lands are not part of the bed of the Lake
would divest Utah of access to the very waters which it
must regulate. Perhaps most important from an econ-
nomic standpoint is the mineral extraction industry.
Utah owns the brines, salts and minerals in solution In
the waters of the Lake. These minerals are extracted by
pumping water from the ILake into “settling ponds” on
the shorelands surrounding the Lake, where solar evap-
oration causes the minerals to precipitate on the bottom
of the ponds. The use of the Lake waters and the evap-
orating ponds is an integrated operation, performed by
lessees of the State who hold leases for use of the brines
as well as the shoreland areas. Utah also owns the min-
erals beneath the bed of the Lake, and substantial acre-
age is now subject to oil and gas leases; and if produc-
tion is obtained the shoreland area will be important for
extracting, transporting and refining purposes. Utah
also owns the brine shrimp which are harvested from the
Lake and from shoreland areas when they are washed
up on the adjacent lands. Utah further regulates tourist
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and recreational uses of the Lake and its beaches,
through leases executed with concessionaires and by di-
rect development of beach area, boating facilities, and
recreation areas. In short, Utah has many interests of
substantial public importance in the Lake and the sur-
rounding shorelands. (See, generally, exhibit P-22, pp.
5-55).

The United States, on the other hand, has no inter-
ests, programs, or purposes to be served by owning the
shorelands in dispute—other than a naked desire to own
such lands in a proprietary capacity. These lands have
no significant intrinsic value, but are alternately mud
flats and submerged lands, having significant value only
in connection with the State’s interests, operations and
programs on the Lake.

Therefore, consistent with the guidance of Bonelli,
it is appropriate to consider the public interests and
needs of the State in determining the validity of relic-
tion claims, and Utal’s interests and needs in support of
public purposes present persuasive reasons in support
of the Master’s report.

C. The Government’s Misconceptions

In point IV of the Government’s brief, beginning
on page 22, it is argued that the Government’s reliction
claim should be sustained because (1) Congress intend-
ed that Utah should have no claim to lands inundated if
the water level rose to the statehood level and (2) that
the Special Master applied the doctrine of reliction in
favor of Utah rather than the United States. Both of
these assertions are complete misconceptions.
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With respect to the intent of Congress in passing
the Great Salt Lake Lands Act, the Government ar-
gues that, by accepting that Act, “Utah agreed to waive
its right to control the Lake for navigational and re-
lated purposes” to the extent that the Lake might rise
above the “meander line,” in return for benefits accru-
ing from a fixed boundary line. (Government’s brief,
page 23). This notion is absurd. Neither Utah nor the
United States purported to waive any regulatory or
governmental rights, but merely agreed to quit-claim
proprietary rights, using the surveyed meander line as
the joint boundary.

The Government then advances a most misleading
argument on page 23 of its brief, contending that Utah
was perfectly willing to forfeit any claim to shorelands
inundated if the lake level rose to the statehood level
(which it now has). The Government argues:

Thus, Representative David S. King, of Utah,
at the February 1966 hearings on the Great Salt
Lake Lands Act, stated (Ex. P-22, p. 112):

In that event {the return of the Lake to state-
hood levell the State of Utah would lose and it
is perfectly willing to assume that risk. In
other words, in this situation certainty is more
important to all parties than the matter of
gambling over the gain or loss of new terri-
tory. What is most important is that we get the
matter settled and the State of Utah would be
perfectly willing to hazard the risk of its losing
acreage if the water should exceed the me-
anderline * * * [Hearings Before the Sub-
committee on Public Lands of the Committee
on Interior and Insular Affairs, on H.R. 1791
and H.R. 6267, Great Salt Lake Relicted
Lands, 89th Cong., 2d Sess., at 112 (1966).]
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The grievous mischief of the above argument and
quotation is that it endeavors to distort the testimony of
Representative King so as to make it appear that he
was speaking of Utah’s willingness to lose any land in-
undated if the T.ake should rise to the statehood level
(the area now in dispute), when in fact Representative
King was clearly and expressly speaking of the sur-
veyed meander line. Of course, the parties have ex-
changed the quit-claim deeds which now purport to
establish the surveyed meander line as the permanent
boundary, and Representative King was simply indi-
cating Utal’s willingness to accept such a compromise.
But not with respect to the lands now in dispute, situ-
ated between the level of the Lake on June 15, 1967 and
the statehood level of 4200.8. As pointed out in section
I1.D, supra, there is a substantial difference between
the statehood level and the surveyed meander line.

And there can be no doubt whatsoever as to Repre-
sentative King’s intention. The Government conveni-
ently omits the last two words of Representative King’s
testimony, which in fact was:

... the State of Utah would be perfectly willing
to hazard the risk of losing acreage if the water
should exceed the meander line or go beyond the
meander line of 1855. (Exhibit P-22, page 112).
(Emphasis added).

There seems to be no purpose in the Government’s
omission of the last two words of the quotation other
than to make it appear that Representative King was
referring to a “meander line” located at the statehood
level. This is made painfully clear by the Government’s
insertion of the bracketed words in the quote:
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In that event {the return of the Lake to state-
hood levell the State of Utah would lose and it
is perfectly willing to assume that risk. (Govern-
ment’s brief, page 23).
The actual exchange between Representative Say-
lor and Representative King is illuminating:

Mr. Saylor: What would happen, Mr. King, if
the Great Salt Lake reversed the procedure
which new has existed for many years and rose
above the 1855 meander line?
Mr. King: In that event the State of Utah would
lose and it is perfectly willing to assume that risk.
(Exhibit P-22, page 112) (Emphasis added).
Thus, the Government’s misstatement of the ante-
cedent as being the statehood elevation rather than the
surveyed meander line of 1855, coupled with the omis-
sion of the two words “of 1855” at the end of Repre-
sentative King’s statement, appear to be an effort on
the part of the Government to find a legislative resolu-
tion of the very ownership question which has been liti-
gated before the Special Master. And it is difficult to
see how the Government hopes to sell that notion, since
the purpose of the Great Salt I.ake L.ands Act was to
authorize this very litigation, not to make it moot.

The other misconception of the Government is
the claim on page 28 of its brief that the Special
Master “in fact applied the doctrine of reliction to
the reinundation which occurred since June 15, 1967”
in Conclusion of Law No. 4 at R. 82. This is so absurd
as to warrant little or no response. The Special Master
repeatedly emphasized in his report that the doctrine of
reliction did not apply at all, to anyone’s benefit or det-
riment, because of the unique characteristics of the
Lake, and that:
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The law of reliction has not divested the State of
Utah of title to the lands deseribed. (Conclusion
of Law No. 4, R. 832) (Emphasis added). (See
also, point I11.A, supra).

The Government’s endeavor, of course, is to argue
that even though Utah obtained title at statehood, the
Master found that such title was lost to the Government
by virtue of the doctrine of reliction, and that the Master
then erroneously restored title to Utah by applying the
doctrine of reliction in Utah’s favor. Then, the Govern-
ment argues on page 25 of its brief:

Moreover, under the Act the ultimate choice
lies with Utah. Should our contention prevail in
this Court, the State may choose to pay the Unit-
ed States for the lands conveyed in 1967 and thus
obtain the fixed boundary thought to be import-
ant when the Act was passed, or it may choose
instead to retain its rights under the doctrine of
reliction. (Emphasis added).

It is difficult to see how the Government hopes to
prevail by advancing such an argument, particularly in
view of the specific and clear declarations of the Master
that Utah has retained its title acquired at statehood and
that the doctrine of reliction has no place on the mud
flats of the Great Salt Lake.

D. Utak’s Public Interests

Utah’s public interests in the I.ake and its shore-
lands are many and varied, and are explained in points
V.B and VI.B, supra, and need not be summarized
again here. It might be emphasized, however, that those
public interests are not recent developments. They have
existed since statehood. As Governor Calvin L. Ramp-
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ton explained in his testimony before the House com-
mittee considering the Great Salt Lake Lands Act:

Utah believed that there are many reasons why
equities were with the State and the Government
should give Utah its claim to the relicted lands.
We believe these equities still exist. Utah has as-
sumed ownership of the lands for a long period
of time—since statehood. The Government has
tacitly agreed to the assumed State ownership
until 1961. There is a basic unfairness in assert-
g a claim at this late date, particularly where,
as here, the State has created rights in third par-
ties who would be injured. (Exhibit P-22, p.
139).

Max Gardner, then Director of the Utah Land
Board, testified similarly before the Senate committee:

Rightly or wrongly, the State has assumed own-
ership and has exercised dominion and control
over the lands since the time of statehood. The
Government did not seriously assert title until
1961. (Exhibit P-20, p. 49).

During such extended stewardship, the State of
Utah and its agencies have spent considerable sums of
money and have made many improvements on the lands
in question. (See, e.g., Exhibit P-20, pp. 50-60, 60 et
seq., and 108-09). :

E. Utah Law as a Source of Federal Law

Prior to the Bonelli decision, supra, Utah had
taken the position that state rules of property law should
determine the reliction question since title to the lands
in dispute admittedly had been acquired by Utah at
statehood—and had argued that the disposition of state-
owned lands should be a matter of state law, whether
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the disposition came about by conveyance or by opera-
tion of law. But, after the Bonelli decision, Utah with-
drew that position before the Master and acknowledged
that the Master was bound to apply federal decisional
law—which he did. Utah noted, however, that it would
preserve the position in the event that it saw fit to re-
quest the Court to reconsider its position in Bonells.

Since the Master has found that the disputed lands
are not reliction lands under federal law, Utah does not
contend for the application of state law.

However, if for some reason that Utah cannot now
perceive, the Court should reject the findings and re-
port of the Master, and rule that the disputed lands are
in fact reliction lands under federal law, then Utah sub-
mits that Utah law should be borrowed as a source of
federal law in this particular case. Such a course of ac-
tion would be justified because of the many practical
and equitable factors mentioned above, and because of
the many public interests and programs which Utah has
in connection with the Lake and its shorelands—and-
borrowing state law in this case would not necessarily
serve as a precedent for borrowing state law in other re-
liction cases because of the wholly unique physical char-
acteristics of the Great Salt Lake.

Of course, if the Master’s report is sustained, state
law is entirely moot. If the Master’s report is not sus-
tained, then there is ample justification for reaching the
same result by borrowing state law. See, generally,
Wechsler, The Political Safeguards of Federalism, 54
Col. L. Rev. 543 (1954) ; Mishkin, The Variousness of
Federal law, 105 U. Pa. L. Rev. 797 (1957) ; Herbert,
Federal Land and Seashore Accretion, 28 La. L. Rev.
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655 (1968); Corker, Where Does the Beach Begin,
And to What Extent is This a Federal Question, 42
Wash. L. Rev. 83 (1967); United States v. Oregon, 295
U.S. 1,28 (1935) ; Walter v. Pan American Petroleum
Corp., 384 U.S. 63, 68 (1966).

And Utah law is perfectly clear to the effect that
the mud flats are not reliction lands. Utah v. Hardy
Salt Co., 26 Utah 2d 143, 486 P.2d 391 (1971).

VII. TWO MINOR CORRECTIONS AND
ONE CLARIFICATION

The Special Master utilized two of the findings of
the Hon. J. Cullen Ganey, former Special Master in
this case, which are not entirely accurate and which
should be corrected. Both the United States and the
State of Utah are in agreement that these adjustments
should be made. Neither adjustment has any bearing on
the merits of Special Master Fahy’s report to the
Court.

There also is the matter of determining whether
the words “such as” should be included within the de-
cree, as it refers to Congressional regulatory authority
over the Lake. This item requires some discussion and
serious attention, because the parties stipulated to the
use of those two words in the Court’s earlier decree of
May 22, 1972 (406 U.S. 484), and the Government has
since misconstrued that language in other litigation, ar-
guing that this Court decided issues that were never be-
fore the Court. These matters will be noted below.
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A. The Corrections
1. Elevation of Lake at Statehood was 4200.8

In Finding of Fact No. 10 on page 29 of his report,
the Master finds that at statehood the “elevation of the
Lake was 4200.2 feet.” On page 24 of his report, the
Master explains that this figure is taken from page 29
of Master Ganey’s report to the Court of October 26,
1970. Since Master Ganey’s figure in that regard was
not remotely relevant to the issue of navigability then
before the Court, the parties ignored it. However, the
parties now believe that it should be corrected, since
there .never has been any evidence to support such a
finding; and by a recent exchange of correspondence
between the parties it was agreed that each would bring
the error to the Court’s attention. The Government has
done this on page 13 of its brief, observing that the
statehood level was 4,200.8 rather than 4,200.2 feet
above mean sea level, and by further noting in footnote
7 on that page that the 4,200.2 figure is in error. Utah
agrees, and consents and recommends that the figure
4,200.2 as it appears in Finding of Fact No. 10 on page
29 of the Master’s report be changed to 4,200.8.

2. Area in Dispute Totals 396,000 Acres

The second minor error has a similar origin. Master
Ganey explained the nature and extent of various claims
to the shorelands around the Great Salt Lake at pages
6-8 of his first report to the Court (dealing with pro-
cedural issues), and this summary was quoted by this
Court in its per curiam opinion of March 3, 1969 (394
U.S. 89, at 90-92). 1t is therein explained that approxi-
mately 600,000 acres are claimed as reliction lands, and
that of this amount the United States claims 325,000
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acres and private patentees of uplands claim 275,000
acres. Special Master Fahy mentions the 275,000 acre
figure at the end of footnote 8 on page 8 of his report,
and he incorporates the 325,000 acre figure in Finding
of Fact No. 10 on page 29 of his report. As a technical
matter, the 325,000 figure refers only to the reliction
claims of the United States, whereas the reference in
Finding No. 10 seems to include all land exposed be-
tween the levels of 4194.9 and 4,200.8. As such, the cor-
rect figure is 396,000 acres (exhibit P-5). The Govern-
ment notes this error in paragraph 1 of its exceptions
to the Findings of Fact, at page 3 of its brief. Utah
consents and agrees that the figure 325,000 should be
changed to 896,000 in I'inding of Fact No. 10 on page
29 of the Special Master’s report.

B. The Clarification: Omission of “Such As” in
Decree

At page 5 of its brief, the Government takes the
following exception to the decree proposed by the Spe-
cial Master:

The United States excepts to the failure of the
Special Master to include in the preamble of
paragraph 1 the words “such as” in the phrase
“subject to any regulations which the Congress
may impose in the interest of navigation or pollu-
tion control” (R. 82-83), inasmuch as the Decree
entered by this Court on May 22, 1972, 406 U.S.
484, uses the phrase “subject to any regulations
which the Congress may impose, such as in the
interest of navigation or pollution control {em-
phasis addedl.”

The Special Master concurred in this exception by
his transmittal to the Court of June 5, 1974, explaining
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that he had inadvertently omitted the words “such as”
by following the form of Master Ganey’s proposed de-
cree and by failing to notice that the Court modified
that proposal by adding the words “such as” in its May
22, 1972 decree.

Utah has a somewhat different suggestion. It is
proposed that the first part of paragraph 1 of the decree
provide as follows:

1. Subject to any federal regulatory authority
that may eatend to the Great Salt Lake or its
shorelands, the United States of America, its
departments and agencies, are enjoined from
asserting against the State of Utah any claim
of right, title and interest:

Utah believes that the first clause as emphasized
above is infinitely more desirable than simply adding
the words “‘such as” in the decree. This is so because the
Government has contended in a case now pending in
the United States Court of Appeals for the Tenth Cir-
cuit that the Court’s use of the words “such as” in its
May 22, 1972 decree constituted an adjudication that
the regulatory authority of the Corps of Engineers un-
der the Rivers and Harbors Act (33 U.S.C. 401 et.
seq.) extends to the Great Salt Lake. That contention
is a serious misuse of the Court’s language. The Tenth
Circuit case now pending will be identified in more de-
tail later, but first it is important to explain how the
words “such as” became a part of the May 22, 1972 de-
cree.

Under numerous decisions of the Court, the regu-
latory authority of the United States ovei navigation
extends only to the “navigable waters of the United
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States,” and those are the waters that form a continuous
link for waterborne navigation in interstate or foreign
commerce. Navigable waters located within a single
State with no navigable outlet to another State are the
navigable waters of the States. This distinction was first
established in The Daniel Ball, 10 Wall. 557 (1870),
and it has since been reaffirmed numerous times by this
Court.

The Great Salt Lake is located entirely within the
State of Utah. The Bear River flows from Idaho into
Utah and thence into the Great Salt Liake, but the nav-
igability of the Bear River from the Great Salt Lake
into Idaho was never an issue in this litigation because
the regulatory authority of the United States over the
Lake has never been an issue. Following the navigabil-
ity hearings in May of 1969, Special Master Ganey re-
quested the parties to file briefs, and at page 9 of its
brief, the Government indicated that it might wish to
argue that States receive title only to the beds of the
navigable waters of the United States and not to the
navigable waters of the States, but acknowledged that
such an argument was then foreclosed by Supreme
Court opinions to the contrary, and indicated that the
Government might elect to request the Supreme Court
to reconsider its earlier decisions. Special Master Ganey
noted this in note 5 at page 7 of his second report to the
Court, dealing with the navigability of the Lake (all
references to the Master’s report hereafter in this sec-
tion of the brief refer to Master Ganey’s report on nav-
igability) :

.. . the United States reads the opinions of Unit-

ed States v. Utah, 283 U.S. 64, 75 (1931) and
United States v. Oregon, 295 U.S. 1, 14 (1935),
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as foreclosing this argument at this juncture and
merely preserves the point “in the event it seems
appropriate to urge reconsideration of those de-
cisions when the Special Master’s report is before
the Honorable Court.”

When Special Master Ganey submitted his report
to the Court, it was éntirely in favor of the State of
Utah, and the Government thus found it “appropriate”
to argue the question of interstate navigability. Since
this had not been an issue during the hearings when the
evidence was taken, additional hearings would have
been required to resolve that issue, and Utah questioned
the propriety of the Government’s attempt to assert
such an issue at such a late date:

More than two years after the action was filed,
hearings were held to take evidence {on naviga-
bility}]. The parties agreed to and acknowledged
the correct legal test of navigability—and evi-
dence was taken accordingly. Then, months after
the hearings were concluded, the Government
indicated that it might want to reframe the legal
criteria for navigability.

If this were an appeal, the Government would be
foreclosed from reversing its legal position. But
in original actions, the procedural rules are very
unclear. Since the Government did not make any
request whatsoever of the Special Master—it
simply signalled its intention, after the trial, of
adopting a new theory if it seemed necessary—
the Special Master did not respond to that notice.
(Utah’s brief before the Supreme Court, March
9, 1971, at pages 112-13).

Special Master Ganey did find that the Great Salt
Lake was navigable, and noted that there had been
some navigation on the tributaries to the Lake, but that
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no eivdence had been introduced to show interstate nav-
igation:

. . even though there is evidence that vessels
sailed from the Bear River to the Lake, and up
the Jordan River from the Lake, there is no evi-
dence upon which to base a finding that vessels
could travel on water between the Lake and its
affluents to any place outside the State of Utah
since 1824. (Finding No. 24, page 24, Special
Master’s Report on Navigation).

As stated above, the question of interstate naviga-
bility had not been an issue during the hearings and no
evidence addressed that question, and the Master con-
cluded in his Report that it would be unnecessary to de-
termine whether the I.ake was navigable in interstate
commerce, because:

The fact that the body of water in question is not
capable for use for navigation in interstate or
foreign commerce will not defeat a State’s claim
of title to the bed of that body of water. (Special
Master’s Report on Navigation, Conclusion of
Law No. 10, page 51).

This Court agreed, and held that interstate navig-
ability was not a requirement for state title (as it had
held several times earlier), since all that was required
was that the body of water be a navigable highway, “and
that is the gist of the federal test.” (403 U.S. 9, 11).

In any event, since the factual question of inter-
state navigability had not been tried or resolved in the
hearings, Special Master Ganey recited in paragraph 1
of his proposed decree that the United States was en-
joined from asserting any claim of right, title and in-
terest to the bed of the Great Salt Lake, “subject to any
regulations which the Congress may impose .in the in-
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terest of navigation or pollution control.” This language
was appropriate because if in any future litigation it
should be proved that the Lake is navigable interstate,
then no decree should enjoin the United States from
exercising its regulatory powers. The Court did not
enter this decree, but referred it to counsel for the par-
ties for their review to see if they could agree on the
form and content of the final decree.

Under date of August 27, 1971, Solicitor General
Erwin N. Griswold wrote to Utah Attorney General
Vernon B. Romney, saying:

. to make paragraph 1 consistent with the full
scope of conglesswnal powers, we suggest that
the phrase “in the interest of navigation or pollu-
tion control” be changed to, “such as in the inter-
est of navigation or pollution control.”

Attorney General Romney responded as follows:

Utah is not particularly concerned with the scope
of paragraph No. 1 insofar as it refers to the reg-
ulatory powers of Congress. Since it is not clear
that the Great Salt Lake forms any navigable
link in interstate commerce, it is not at all evi-
dent that the Lake is a “navigable water of the
United States” for purposes of federal regula-
tory powers. This question is not before the Court
or the Master, and we view the pertinent lan-
guage of par agraph No. 1 to be only a recital of
the obvious—that the State’s ownershlp interest
cannot prevent Congress from exercising its con-
stitutional regulatory powers. The parties, by
consenting to the Decree to be entered, will not
be restricting or enlarging the constitutional
powers of Congress. Therefore, Utah’s consent
to the Decree is not an acknowledgment of fed-
eral regulatory powers on the Lake—but is an
acknowledgment that if federal requlatory porw-
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ers apply to the Lake, they can be exercised by
Congress, in its sole discretion, unrestricted by
State ownership. However, your modification in
paragraph No. 1 is based on a sensible observa-
tion, and it is acceptable to us, subject to the ob-
servations made above. (Letter from Utah At-
torney General Vernon B. Romney to Solicitor
General Erwin N. Griswold, dated September
13, 1971, with a copy to Special Master J. Cul-
len Ganey). (Emphasis added).

There was no further correspondence between the
parties concerning paragraph 1 of the Master’s pro-
posed decree, although in a subsequent telephone con-
versation the Government acknowledged that it agreed"

with the above-quoted content of Utah’s letter.

So far as now material, the parties consented and
stipulated to the language contained within paragraph
No. 1 of the decree as approved and entered by the
Court; and the Court adopted the exact language sub-
mitted by the parties, without changing so much as a
comma, and without any hearings, arguments, or dis-
cussions thereon. Therefore, the language in the decree
entered by this Court came about in the manner ex-
plained above. As yet, there has been no showing that
the Great Salt Lake is a navigable water of the United
States (i.e., that it is navigable interstate).

It is time now to return to the litigation pending in
the United States Court of Appeals for the Tenth Cir-
cuit. That litigation actually consists of three consoli-
dated cases (Civil No. 73-1714, 73-1715, and 73-1716),
denominated Hardy Salt Company, et al, v. Southern
Pacific Transportation Company. One of the issues
there pending is whether the Rivers and Harbors Act
(83 U.S.C. 401, et seq.) applies to the Great Salt Lake



102

(particularly, to the Southern Pacific Company’s rail-
road causeway across the Lake) as a “navigable water
of the United States.”

The United States filed an amicus curiae brief in
that case on April 8, 1974, arguing at pages 7-8:

We can only conclude from Utah v. United
States, supra, as well as from the realities of the
modern world, that to be subject to the regula-
tory power of the Federal Government, it is not
necessary that navigable waters flow interstate,
only that they have been, are being, or could con-
ceivably be used as one link in a transportation
network moving goods in interstate commerce.
The Great Salt Lake is such a body of water. In-
deed, the Supreme Court in Utah v. United
States, supra, could have intended nothing less.
The report of the Special Master, appended to
the opinion, could hardly be more explicit:

1. The United States of America, its depart-
ments and agencies, are enjoined, subject
to any regulations which the Congress may
impose in the interest of navigation or pol-
lution control, from asserting against the
State of Utah any claim of right, title and
interest:

The Government then sent a follow-up letter to the
Circuit Court, observing that its prior brief quoted from
the Master’s proposed decree, and calling the Circuit
Court’s attention to this Court’s final decree as “ger-
mane” because it had modified the Master’s proposed
decree (by addition of the words “such as”) :

. .. the Supreme Court’s decree in Utah v. Unit-
ed States, 406 U.S. 484 (1971), is germane. It is
not cited in any of the briefs and the language is
slightly different from the report of the Special
Master appended to the Court’s opinion in Utah
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v. United States, 403 U.S. 9, 13 (1971). (Letter
from Terrence L. O’Brien to Howard K. Phil-
lips, April 8, 1974, pages 1-2).

The clear implication intended by the Government
is that this Court considered the language in the Special
Master’s proposed decree, and after deliberation made
a slight modification in language to sharpen the accur-
acy of paragraph No. 1. That implication is false and
misleading, since it was counsel for the parties who stip-
ulated to that exact language, and to the addition of the
words “such as” pursuant to the Solicitor General’s re-
quest—with the understanding that there was to be no
implication that this Court had made any adjudication
with respect to the regulatory authority of the United
States over the Great Salt Lake.

Utah filed an amicus curiae brief in the Tenth Cir-
cuit, responding to the Government’s amicus brief,
and pointing out, among other things, the same back-
ground concerning the words “such as” as is explained
above.

Of course, there still is no issue before this Court
with respect to the regulatory authority of the United
States over the Great Salt Lake. And Utah certainly is
not endeavoring to insert such an issue here, nor to in-
fluence the Tenth Circuit case in this proceeding. But,
having taken pains to exchange correspondence with
the Solicitor General and explain the intended pur-
pose of and limitation upon the pertinent language
in the decree, Utah has since found it distressing to see
the Government seize upon that language in an effort
to extend the regulatory authority of the Corps of En-
gineers over the Great Salt Lake. Consequently, Utah
is gun-shy about consenting to a routine insertion of the
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words “such as” in Special Master Fahy’s proposed de-
cree. Utah much prefers that the introductory clause be:

Subject to any federal regulatory authority that
may extend to the Great Salt Lake or its shore-
lands, . . .

Then, if and when subsequent disputes must be liti-
gated concerning federal regulatory authority over the
Lake, those disputes can be litigated on the merits—and
not by searching for controlling implications in the de-
crees entered in this land title litigation.

CONCLUSION

By way of conclusion, it may fairly be stated that
the Great Salt Lake has never stabilized at any time
since the settlement of the Great Salt Lake Valley; that
the water fluctuations have ranged through high periods
and low periods, always with marked seasonal fluctua-
tions; that each year thousands upon thousands of acres
of mud flats are inundated as the waters rise to their
seasonal high when the run-off to the Liake comes from
mountain streams, and then falls and exposes thousands
upon thousands of acres as evaporation causes the Lake
to lower; and that even on a monthly, daily, or hourly
basis during and within the general seasonal trends, the
water level is continually fluctuating up and down, ex-
posing and inundating vast acreages.

Thus, whether viewed during the entire span of
time from 1850 to the present, or at five-year intervals,
or at yearly intervals, or at monthly intervals, or at daily
intervals, or at hourly intervals, the Liake waters con-
tinue to rise and fall, rapidly and perceptibly advancing



105

upon and retreating from the vast, barren, flat, saline
shorelands surrounding the Lake.

The common law doctrine of reliction was devised
to work a change of title when a body of water gradu-
ally, imperceptibly and permanently assumed a new
stage or character as a result of natural processes, but
has no application to the unique, saline mud flats sur-
rounding the Great Salt Lake.

It is therefore respectfully submitted that the re-
port of Special Master Charles Fahy is in all respects
correct on the merits, and that the Findings of Fact,
Conclusions of Law, and Decree be accepted and ap-
proved by this Honorable Court, subject only to the
minor modifications that:

Finding of Fuact No. 10 be adjusted by inserting
4200.8 in lieu of 4200.2, and by inserting 396,000
in lieu of 325,000. (The parties agree to these
adjustments).

The Decree be modified by revising the first
part of paragraph No. 1 to read as follows:

Subject to any federal regulatory authority
that may extend to the Great Salt Lake or its
shorelands, the United States of America, its
departments and agencies, are enjoined from
asserting against the State of Utah any claim
of right, title and interest: (The United States
apparently does not agree to this modifica-
tion).

Respectfully submitted,

Vernon B. Romney
Utah Attorney General
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Dallin W. Jensen
Assistant Attorney General
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Assistant Attorney General

Richard L. Dewsnup
Special Assistant

Clifford L. Ashton
Special Assistant

Edward W. Clyde
Special Assistant

286 State Capitol Building
Salt Lake City, Utah 84114



107

APPENDIX: TABULATION AND
IDENTIFICATION OF EXHIBITS

EXHIBITS INTRODUCED BY UTAH

P-1

P-9

P-10

Corps of Engineers base map of Great Salt
Lake and surrounding area, for general orienta-
tion.

U.G.M.S. Map of Great Salt Lake, for general
orientation purposes, showing elevation contours
at five-foot intervals.

U.S.G.S. gaging station records from 1875 to
October, 1972, showing elevation of Lake above
mean sea level.

U.S.G.S. hydrograph, showing gage readings.

Tabulation of surface area of Lake at 1/10-foot
intervals.

Photographs of exposed lands around Great
Salt Lake (black-and white pictures taken QOc-
tober 26, 1972; color pictures taken February 12,
1978).

Fluctuation of Lake level in elevation at five-
year intervals.

Fluctuation in surface area of Lake at five-year
intervals (companion exhibit to P-7).

Fluctuation of Lake level in elevation at one-
year intervals (with gage readings taken on
June 1 and November 1 of each year from 1850
to 1972).

Fluctuation in surface area of Lake at one-year
intervals, showing surface area as of June 1 and



P-11

P-12

P-13

P-14

P-15

P-16

P-17

P-18

P-19
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November 1 of each year from 1850 to 1972
(companion exhibit to P-9).

Fluctuation of Lake level in elevation at month-
ly intervals (with gage readings at the first of
each month from 1896 to February, 1973).

Fluctuation in surface area of Lake at monthly
intervals at the first of each month from 1896 to
February, 1973 (companion exhibit to P-11).

Fluctuation of Lake level in elevation on month-
Iy grid as of the first and fifteenth of each month
from 1955 to February, 1973).

Fluctuation in surface area of Lake for each
month from 1955 through Kebruary, 1973 (com-
panion exhibit to P-13).

Contrast in fluctuations in elevation and surface
area of the I.ake for 1903-04 and 1906-07 periods
(illustrating a rather typical period and a more
pronounced period of fluctuations).

U.S.G.S. gage recording of Lake level for June,
1967.

Daily average fluctuation of Lake in elevation
and surface area for June, 1967 (based on ex-
hibit P-16).

Influence on Lake of artifical diversions from
tributaries, a report entitled “Great Salt Lake
Elevations Adjusted for the Effects of Man-
Caused Reduction of the Inflow to the Lake.”

Map showing area of I.ake and shorelands cov-
ered by oil and gas lease applications on the
Great Salt Lake.



P-20

P-21

P-22

P-23

P-24
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Senate Hearings on Great Salt Lake Lands Act
(introduced as exhibit P-31 in navigability hear-
ings).
Senate Committee Report on Great Salt Lake

Lands Act (introduced as exhibit P-34 in navig-
ability hearings).

House Hearings on Great Salt Lake Lands Act
(introduced as exhibit P-32 in navigability hear-
ings).

House Committee Report on Great Salt Lake

Lands Act (introduced as exhibit P-33 in navig-
ability hearings).

Utah statute accepting terms of Great Salt Lake
Lands Act (introduced as exhibit P-85 in nav-
igability hearings).

EXHIBITS INTRODUCED BY THE
UNITED STATES

D-1

D-2

D-3

B.L.M. preliminary work map of the Great Salt
Lake.

Colored map of Great Salt Lake showing shore-
land areas.

Table of average annual change in altitude (ele-
vation) of Lake.

Cross-sections of selected areas of the Lake.

Cross-section index map (used in conjunction
with D-4).

Fluctuation of Lake level in elevation at one-
year intervals from 1850 to 1968.
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JOINT EXHIBITS INTRODUCED BY
THE PARTIES

J-1  Sketch map showing elevation of Lake Bonne-
ville.

J-2  Pencil sketch of bed of Lake Bonneville (show-
ing water elevation at two different levels to illu-
strate evaporation from the Lake).

CERTIFICATE OF SERVICE

I, Vernon B. Romney, Attorney General of, and
counsel for, the State of Utah, and a member of the Bar
of this Court, do hereby certify that copies of the fore-
going Reply Brief of the State of Utah were served
upon’ the Solicitor General of the United States of
America, Department of Justice, Washington, D.C,,
20530, by mailing the same air mail, postage prepaid,
this 11th day of June, 1974, all in accordance with the
Rules of this Court.

VERNON B. ROMNEY

Utah Attorney General
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