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Ju the Sugreme owrt of the Hnited States

OcroBer TErM, 1973

No. 31, ORIGINAL

STATE OF UTAH, PLAINTIFF
.
UNITED STATES OF AMERICA

EXCEPTIONS OF THE UNITED STATES TO THE REPORT OF THE
SPECIAL MASTER FILED APRIL 15, 1974

Pursuant to the order of the Court,® the United
States presents the following exceptions to the Report
of the Special Master filed April 15, 1974:

I

With respect to the Conclusions of Law of the Spe-
cial Master appearing at pages 31-32 of his Report:
1. The United States excepts to the failure of the
Special Master to conclude, in accordance with the

1On April 15, 1974, the Court ordered: “The Report of the
Special Master is received and ordered filed. Exceptions, if any,
with supporting briefs, may be filed [within 30 days].” A request
by the United States for an extension of the time for filing the
exceptions and brief to May 30, 1974, was granted on May 186,
1974. The Report of the Special Master is referred to herein
as “R-”

(1)
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long-established rule of this Court, that seasonal
changes in a body of water do not result in a change
of the boundary that is subject to modification by
the doctrine of reliction. '

" 2. The United States excepts to the declaration in
Conclusion of Law 2 that the application of the doc-
trine of reliction in this case “depends upon whether
the exposure of the land * * * constituted a reason-
ably permanent or stable addition to the riparian
land which was upland from the bed of the Lake at
statehood * * *”” (R. 31-32).

3. The United States excepts to the ruling in Con-
clusion of Law 3 that the exposure of shorelands
“occurred in the course of such unique changes in
the relation of the waters of the Lake to the shore-
lands as not to come within the doctrine of reliction”
(R. 32).

4. The United States excepts to the ruling in Con-
clusion of Law 3 that the “changes were not at the
date of the quitclaim deed of such a reasonably per-
manent or stable character as to warrant application
of the doctrine” (R. 32).

5. The United States excepts to the determination
in Conclusion of Law 4 that the ‘“‘public benefit of
Utah which is entitled to protection has accompanied
the reinundation of the bed of the Lake to approxi-
mately its extent at statehood” (R. 32), inasmuch
as the Special Master is in fact applying the doctrine
of reliction to the benefit of the State of Utah while
refusing to apply it to the benefit of the United
States, and, further, because the reinundation referred
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to for the most part has ocecurred since June 15,
1967, the public benefit for navigation or any other
related purpose is already fixed in the State by the
Great Salt Lake Lands Act of June 3, 1966, 80 Stat. 192.

6. The United States excepts to the holding in
Conclusion of Law 5 that the “law of reliction has
not divested the State of Utah of title to the lands
described” (R. 32).

7. The United States excepts to the ruling in Con—
clusion of Law 6 that the “State of Utah is entitled
to a decree quieting its title as against the United States
to the bad of Great Salt Lake at the date of
statehood” (R. 32).

8. The United States excepts to the ruling in Con—
clusion of Law 7 that the ‘““State of Utah is not re-
quired to pay the United States for the land covered
by Great Salt Lake and below the boundary line of the
Lake’s bed as of January 4, 1896’ (R. 32).

IT

With respect to the Findings of Fact of the Special
Master appearing at pages 27-31 of his Report:
1. The United States excepts to the determination
in Finding of Fact 10 that the recession of the Lake
between statehood and the date of the quitclaim deed
has resulted ‘‘in the exposure of an estimated 325,000
acres” (R. 29), inasmuch as the correct figure is 396,-
000 acres as shown in Exhibit P-5 (reproduced as a
part of the Report).

2. The United States excepts to the determmatmn
in Finding of Fact 12 that a change in the level of the
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Lake of 8.28 inches ‘‘would inundate about 50,000
acres of shoreland” (R. 29), inasmuch as the inundation
of about 50,000 acres would occur only when a change
took place at the level of about 4198.5 feet above mean
sea level (the average level of the Lake since statehood),
whereas generally a lesser number of acres is inundated
by changes of 8.28 inches at both lower or higher eleva-
tions as shown in Exhibit P-5 (reproduced as a part
of the Report).

3. The United States excepts to the characterization
in Finding of Fact 14 that the effect of mountains
upon the movement of the water along the shoreland
is ““not reflected in the calculation described in Find-
ing 13”7 (R. 30), inasmuch as the calculation is an
average which inherently includes areas where the
rate of movement is both greater and smaller than the
stated average.

4. The United States excepts to the characterization
in Finding of Fact 15 that the average movement
along the shoreland of 114 inches per hour is ‘““to an
unascertained degree an under-estimate of the rate of
movement over extensive areas of shore” (R. 30).
The movement over the flattest part of the shore dur-
ing the most cxtreme year amounted to only 15 inches
per hour (Br. for the United States Before the Special
Master, p. 7, n. 7). This is the greatest possible extent to
which the calculated average in Finding 13 is an “under-
estimate.”

5. The United States excepts to the determination
in Finding of Fact 15 that the average movement of
114 inches per hour, or the maximum historical move-
ment of 15 inches per hour, is a rate of movement
which is not imperceptible.
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6. The United States excepts to the determination
in Finding of Fact 18 that the progress “of a reces-
sion or inundation,” unobscured by “constant fluctua-
tions,” cannot be found to ‘‘be imperceptible as it oc-
curs” (R. 31).

7. The United States excepts to the determination
in Finding of Fact 19 that the land exposed between
statehood and the time of the quitelaim deed “was not
an addition of a reasonably permanent or stable char-
acter” (R. 31).

ITT

With respect to the Proposed Decree of the Special
Master appearing at pages 32-34 of his Report:

1. The United States excepts to the failure of the
Special Master to include in the preamble of para-
graph 1 the words ‘‘such as’’ in the phrase ‘‘subject
to any regulations which the Congress may impose in
the interest of navigation or pollution control’”’ (R.
32-33), inasmuch as the Decree entered by this Court
on May 22, 1972, 406 U.S. 484, uses the phrase “sub-
ject to any regulations which the Congress may im-
pose, such as in the interest of navigation or pollution
control [emphasis added].”

2. The United States excepts to the Proposed Decree
of the Special Master in its entirety (R. 32-34),
insofar as it grants the relief sought by Utah and de-
nies the relief sought by the United States.

Respectfully submitted.

RoserT H. BoORK,
Solicitor General.
May 1974.
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No. 31, ORIGINAL

STATE OF UTAH, PLAINTIFF
v.

UNITED STATES OF AMERICA

BRIEF FOR THE UNITED STATES IN SUPPORT OF EXCEPTIONS
TO THE REPORT OF THE SPECIAL MASTER FILED APRIL 15, 1974

I. INTRODUCTION

This litigation is authorized by the Great Salt Lake
Lands Act, 80 Stat. 192. In order to assure a perma-
nent boundary hetween state and federal ownelshlp
of land in the Great Salt Lake Basin, Congress pro-
vided that the surveyed meanderline of the Great Salt
Lake should become the boundary between state and
federal ownership. To that end, the United States
would quitelaim to Utah all of its interests below the
meanderline,” and Utah, in partial compensation,
would quitelaim to the United States all of its inter-
ests above the meanderline. These mutual obligations
exist without regard to whether land on either side of,
the meanderline was exposed or inundated by the
water (80 Stat 192 Secs. 2 & 4). Utah agreed to pay

! The . meanderhne was surveyed at several different dates, but-
in many places: appr0x1mat,es the level ‘of the Lake in 1855
@ -
548-686 E
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an assessed valuation for whatever land this Court
determines that the United States owned below the
meanderline as of the date of the quitelaim deed, June
15, 1967. Should Utah fail to do so within two years of
the valuation, the mutual conveyances are cancelled,
and each party would own those lands to which it
was entitled in the absence of the Act.

In an earlier stage of this litigation, this Court
held that the Great Salt TLake was navigable at the
time of Utah’s admission to the Union, and that the
State therefore acquired title to the bed of the Lake
by operation of the equal footing prineiple. 403 U.S.
9. Thus, the State of Utah is not obliged to pay the
United States for any of the lands lying below the
level of the Lake on June 15, 1967. 406 U.S. 484.

The question to be determined at this stage of the
litigation is whether the lands exposed by the reces-
sion of the waters of the Great Salt Lake between
statehood (January 4, 1896) and the date of the quit-
claim deed from the United States (June 15, 1967)
belonged to the United States, where it 1s the upland
owner, by operation of the doctrine of reliction. If
so, Utah is obliged to pay the United States for the
lands so conveyed on June 15, 1967.*

2 Should this Court agree with the Special Master that the doc-
trine of reliction is not applicable to Great Salt Lake and that
Utah therefore has continued, notwithstanding any recession of
the waters of the Lake, to own all lands within the boundary of
the Take at the time of statehood, it will then become necessary
to resolve:the dispute among the parties concerning the boundary
of the Lake at statehood. The State contends that the surveyed
meanderline represents the gorrect-boundary of the Lake, and that
therefore the quitclaim deed executed by the United States on

June 15, 1967, did not enhance the State’s title; in that case, the
State would owe no payment to the United States under.the. Act.
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II. QUESTIONS PRESENTED

1. Whether the fact that rapid daily and seasonal
changes occur along the shorelands of the Great Salt
Lake and the fact that exposed shorelands may some-
day be reinundated render the doctrine of reliction
inapplicable to the Great Salt Lake.

2. Whether, between statehood and the date of the
quiteclaim deed, portions of the bed of the Great Salt
Lake were exposed by a gradual and imperceptible

process. -
III. STATEMENT

In this stage of the litigation, there is little factual
dispute concerning the history and characteristics of
the Great Salt Lake.’

The Great Salt Lake occupies the lowest part of a
flat, closed basin. The Lake is approximately 70 miles
long and 30 miles wide. Its maximum depth is about

On the other hand, the United States contends that the boundary
of the Lake on January 4, 1896, is defined by the water’s edge at |
that date (or some seasonally adjusted line derived therefrom),
so that it remained the owner of the substantial areas lying between
the water’s edge at statehood and the surveyed meanderline, much
of the Lake having been surveyed (and the meanderline estab-
lished) at times when the elevation of the Lake was substantlally
higher than at statehood.

If, on the other hand, the Court agrees with us that the doctrlne
of rehctlon applies, only the technical matter of determlmng the .
boundary of the Lake on the date of the quitclaim deed will
remain, and issues relating to the meanderline will drop out of
the case and will not require further litigation,

3 See R. 27, n. 24. The principal witness at trial was a joint
witness, Mr. Theodore Arnow, United States Geological Survey“
(U.8.G.S.), Utah. Mr. Arnow’s testimony (Tr. 28-61) consisted .
mainly of .a brief explanation of the history of the Lake.and .
the cause of its fluctuations. The detailed history of the fluctua- -
tions is set forth in plaintiff’s Exhibits, which are derived from-
U.S.G.S. records.
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34 feet. At some bbints; the shorelands surrounding
the Great Salt Lake are extremely flat, while at others,
mountain ranges project through the Lake. As a re-
sult, a change in the level of the Lake may inundate or
expose considerable shorelands in some areas and no
shorelands at all in others (Tr. 33-34). :

The Great Salt Lake has no outlet. The only way
the Lake loses water (outflow) is by evaporation. It
receives water (inflow) from tributaries and from
rainfall on the Lake. Since outflow rarely exactly
equals inflow, the level of the Great Salt Lake fluctu-
ates (Tr. 36-38; Ex. P-4).

Many variable but interrelated physical factors af-
fect the level of the Great Salt Lake. The rate of in-
flow is for the most part a function of precipitation
(Tr. 40). The rate of evaporation is a funetion of the
wind, temperature, salinity, and surface area of the
Lake. In addition, inflow affects salinity and surface
area: As the level of the Lake rises, the rate of evap-
oration increases because there is more surface from
which to evaporate, and conversely. Heavy inflow de-
creases the salinity of the water, which also increases
evaporation. Thus, the level of the Lake tends to be
self-stabilizing (Tr. 48-54).

The level of the Great Salt Lake is affected by three
general types of fluctuations: annual, seasonal, and
daily. Only the annual fluctuations reflect a change in
the ordinary high water mark—the boundary that is
subject to modification by the doctrine of reliction.

Daily fluctuation is caused by the action of the
wind and is not a change in the level of the Lake. The
wind can push up as much as two feet of water in one
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part of the Lake while the level goes down commen-
surately elsewhere (Tr. 4647).

The seasonal fluctuation reoceurs each year in essen-
tially the same pattern and is the dominant element in
changes in lake elevation (Cf. Exs. P-4, P-9, P-11).
It is caused principally by regular changes in tem-
perature and precipitation. Over the hot, dry summer
the level of the Lake declines. As the temperature
cools, the seasonal low occurs, usually in October or
November. Maximum precipitation occurs in late fall
and early spring, and the level of the Lake rises. As
the temperature increases in the:.late spring, snow-
melt runoff occurs. The seasonal high usually occurs
in May or June, depending upon the coolness of the
spring, again followed by a decline over the hot, dry
summer (Tr. 48-49). These cyeclical seasonal fluctua-
tions are not in themselves changes in the boundary of
the Lake.*

The annual change is a product of every physical
factor affecting the level of the Great Salt Lake. It is
measured by differences in the ‘‘average yearly stage’’
of the Lake, which is the average of the levels of the
Lake at regular intervals over a 12-month cycle (Ex.
P-18, p. 4). This is comparable to the 18.6 year cycle
used in computing tidal boundaries. See Borax, Ltd. v.
Los Angeles, 296 U.S. 10, 26-27.

Annual changes in the level of the Great Salt Lake
have generally been less than 1 foot per year. Since
statehood, the average annual change has been about
8 inches (Ex. D-3). The greatest annual change oc-
curred In 1907, when the level of the Lake rose 1.86
feet, or less than 1/16 inch per day. Since that time

¢ See discussion at pp. 15-17, énfra.
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the Lake has experienced an annual change of more
than a foot on only ten occasions (Ex. D-3; Ex. P-18)7°
- Even though the annual fluctuations have not been
-great, small changes in the level of the Lake can inun- -
date” or expose hundreds of feet of shoreland (Ex. -
-D-4) because the shorelands in some parts of the-
‘(reat Salt Lake are extremely flat (see Exs. D-1 and
‘D-2). As the level of the Lake. changes, the move-
ment of the water’s edge in these flat areas is almost
in a horizontal direction. :

The average annual movement of the boundary of
‘the Great Salt Lake has been quite small. Since state-
hood, the average Lake level has been about 4198.5 feet
(Ex. P-18). At this level, the average annual change
in water level of .69 feet (Ex. D-3) would expose
or inundate about 50,000 acres of shorelands (Ex.
P-5). However, in a lake with a shoreline of 350
miles (1973 World Almanae, p. 474) this means an
average movement along the shore of less than 1,200
feet (1178.5)." Such a movement is barely 3 feet per
day, or a little more than 114 inches per hour.

Similar calculations can be made for extreme cir-
cumstances. For example, the flattest shorelands in
the entire perimeter of the Lake are located in the
northwest corner (Ex. D-1; see B-B’ in Ex. D-5).
The greatest annual change occurred between 1906
and 1907 when the leV'el of the Lake rose from 4196.83

s Ex. D-3 and Ex. P- 18 contain data only throucrh 1967 the
year of the qultclalm deed.
¢ All levels given are distances above mean sea level.
750,000 acres=1781% sq. mi. 7814 sq. mi. divided over a 350 mlle
shore is .2232 mi., which equals 1178.5 feet.
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to 4198.69 feet above mean sea level (Ex. D-3). As
shown by cross-section B-B’, about 2.2 miles of shore-
land, or 11,616 feet, were inundated in that area in
one year. This most extreme movement in the most
extreme year represents a ‘‘horizontal” movement
of ‘about 31 feet per day or only 15 inches per hour
{(Ex. D4). And even in the most extreme year, many
other areas along the shore remained relatively un-
affected. At the area shown by eross-section D--D’,
only 0.2 miles, or 1,056 feet, were inundated over the
same year. This represents less than 3 feet per day
or 114 inches per hour (Ex. D—4). Values for the most
extreme movement in an average year (which the
master found unascertained in Finding of Fact 14)
and the average movement in the most extreme year
can be similarly caleculated. Both would lie between
114 and 15 inches per hour. ‘

Long-term trends in climate have resulted in gen-
eral upward or downward trends in the level of the
Lake (Tr. 53). The evidence shows that on the day
of statehood the level of the Great Salt Lake was
4200.8 feet,® and was approaching the bottom of a
long downward trend. The average yearly stage of
the Lake bottomed in 1903 at 4197.00 feet, and in
1910 reached the top of an upward trend. For about
the next 15 years, the level of the Lake remained
stable, fluctuating above the statehood level at 4202—
4203 feet. In 1924 a downward trend began, which
bottomed in 1936 at 4194.77 feet For the next ten

~ #The Master’s finding that the level was 4200.2 feet is not sup-
ported by the evidence. See Exs. P-3, P—11 ’
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years the level of the Lake again remained relatively
stahle at ahout 4194.5 to 4195.5 feet. In 1946 the level
of the Lake began a rise which peaked in 1953 just
below the statehood level, only to fall to the all-time
low of 4192.22 feet in 1963. At the time of the trial
the level of the Lake was rising and had almost
reached statehood level (Ex. P—4; Ex. P-18; Ex.
D-3; Ex. D-6). We are informed by the United
States Geological Survey that the Lake is now above
the statehood level. The May 24, 1974, level was
4201.4 feet. .

Between statehood and the date of the quitclaim
deed from the United States, the level of the Lake
fell from 4200.8 feet (January 4, 1896) to 4194.9 feet
(June 15, 1967). As a result, the water’s edge moved
inward and approximately 396,000 acres of shorelands
were exposed around the Great Salt Lake (Ex. P-5).

ARGUMENT

The Special Master correctly concluded that federal
rather than state law applies to determination of the
boundary here in question (R. 5-7), relying on Bon-
elly Cattle Co. v. Arizona, 414 U.S. 313. His Report in
general correctly states the federal law of accretion,
which essentially guarantees to the upland owner title to
adjoining riparian land that is formed by “gradual and
imperceptible” processes (R. 10-14). See Bonells,
supra, 414 U.S. at 325-326, citing Philadclphia Co. v.
Stimson, 223 U.S. 605, 624.

We submit, hdwever, that in applying this standard,
the Special Master made two errors of law. He re-
garded perceptible changes caused by seasonal factors
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asaffecting the boundary of thé¢' Lake and, because
they were perceptible, as negating the applicability of
reliction (R. 17-20). And, secondly, he held that even
if the movement were gradual ‘a;ﬁd_ imperceptible,
reliction would not apply if ‘the land uncovered was
not ‘‘reasonably permanent or stable’” in the sense
that it was subject to reinundation, years or decades
later (R. 20, 23-24). As we show below, however, the
principle of reliction requires only that a change be
gradual and imperceptible as measured without regard
to ephemeral or seasonal factors. We further show
that the record establishes that the changes in the bound-
ary of the Great Salt Lake have been gradual and
imperceptible. Finally, we show that analysis of the
public benefit of the parties here provides no reason
to ehange the established rule.

I. PERCEPTIBLE AND EXTENSIVE TEMPORARY OR SEASONAL
MOVEMENTS OF A PHYSICAL RIPARIAN BOUNDARY DO
NOT AFFECT THE LEGAL BOUNDARY AND THUS DO NOT
DEFEAT THE APPLICABILITY OF THE DOCTRINE OF RE-
LICTION

The Special Master takes special note in his report of
data showing extensive seasonal changes in the area of
the Lake (R. 17, par. 1) and minor but continuous daily
fluctuations (R. 17-18). He uses this to indicate that
when the ‘‘actual effect on the shorelands of such a
change’’ is perceptible, at any time, then the doectrine
of reliction cannot apply. This is not the law.

* The boundary does not fluctuate with seasonal or
obviously temporary changes. As the Court observed
in Alabama v. Georgia, 23 How. 505, 515:
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* * * thebed * * * isthat portion of its soil
which is alternately covered and left bare, as.
there may be an increase or diminution in the:
supply of water, and which is adequate to contain
it at its average and mean stage during the entire
year, without reference to the extraordinary
freshets of the winter or spring, or the extreme
droughts of the summer or autumn. [ Emphasis
added.]

See also Sapp v. Frazier, 51 La. Ann. 1718, 26 So. 378,
380; Hillebrand v. Knapp, 65 S.D. 414, 274 N.W. 821,
823; Anderson v. Ray, 37 S.D. 17, 156 N.W. 591, 593.

Similarly, the movement of the water’s edge during
the annual flood stage of the Colorado River may well
have been perceptible, but that movement did not af-
fect the location of the ordinary high water mark. See
Uwited States v. Claridge, 416 F. 2d 933 (C.A. 9);
Arizona v. Bonelli Cattle Co., 107 Ariz. 465, 489 P. 2d
699, reversed on other grounds, 414 U.S. 313. And this
Court has held that continual fluctuations do not pre-
vent the application of the doctrine of reliction to
more permanent changes, stating in Philadelphia Co.
v. Stimson, supra, 223 U.S. at 625-626:

* * * the general principle of acecretion
applies * * * notwithstanding the extent and
rapidity of the changes constantly effected. Jef~
feris v. Hast Omaha Land Co., [314 U.S. 178];
Jones V. Soulard, 24 How. 41; Saulet v. Shep- .
herd, 4 Wall. 502;. County of St Clawr v. Lov- .

" ingston, supra; St Louis v. Rutz, [138 U.S.
226.} * * * Nebraska v. Towa, [143 U.S. 359]
* % *7 Emphasis added.]

* % %
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Contrary to this rule, the Special Master here er-
roneously eoneluded that because of the constant flue-
tuations of the 1evel of the Great Salt Lake, the doe-
trine of reliction does not apply. The same argument
was rejected in Nebraska v. Iowa, 143 U.S. 359, in-
volving another famous body of water, the Missouri
River, wherein the Court stated (id. at 367, 369-370) :

* * * Tt is contended, however, that the doc-
trine of accretion has no application to the Mis-
sourl River, on aceount of the rapid and great
changes constantly going on in respect to its
banks; but the contrary has already been de-
cided by this court in Jefferis v. Land Company,
134 U.S. 178, 189. [ Emphasis added.] .

* * * * . *
Our conclusions are that, notwithstanding the
1ap1d1ty of the changes * * the law of accre-
: tion controls * * *, '
See also Beck, The Wcmdw ing Mzssoum River: A
Study wn Accretion Law, 43 N. Dak L. Rev 429 (1967)

II. 'LANDS THAT ARE SUBJECT TO REINUNDATION MAY
NONETHELESS BE GAINED BY RELIC'I‘ION ’ ‘

The Master’s Report concludes that there must be a‘
reasonable permanence or stability to the:change in a
physical riparian boundary in order for the doetrine
of reliction to work a change in the legal boundary as
well. As just noted, to the extent that this rule refers
to seasonal or temporary changes, it is correct. Here,
however, the Master has applied it to a situation where
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an area may change from exposure to inundation only
at intervals of many years or decades. For example,
the land being reinundated by the present rise in the
Lake has been dry for the last 22 to 43 years (see Ex.
P—4). Similarly, many cases have held reliction appli-
cable where a river first moved in one direction and
then reversed its eourse to re-expose the land it had
inundated. See, e.g., Peuker v. Canter, 62 Kan. 363, 63
P. 617 (river moved and returned in 21 years); Rupp
v. Kirk, 231 Towa 1387, 4 N.W. 2d 264 (river moved
in one direction for 25 years with occasional hack-
tracking, then reversed); Widdecombe v. Chiles, 173
Mo. 195, 73 S.W. 444 ; Wilcox v. Pinney, 250 Towa 1378,
1381, 98 N.W. 2d 720, 723. See also Beck, supra, p. 17,43
N. Dak. L. Rev. at 453-461.° And, of course, land which
is exposed or inundated just before a change in direction
of movement takes place is generally the land that will
be reinundated or re- exposed the most quickly. Thus
land at ‘the 4195 foot level exposed in 1960 was again
inundated in 1966 (EX P-4).

In the present case, however, the long-run changes
were of a reasonably. permanent nature, and correlate

well with long run factors such as rainfall.” For ex-
ample, the Lake has reached the statehood level ‘only

once smee that tlme in 1909—1929 Conversely, at no

o Indeed 1f a boundary did not remain ambulatory despite
repeated water Tmovement across a given point, the established_
doctrine that land lost by erosion or reliction may be regained
by :accretjon or dereliction would be largely negated. See Lund--
quest, Artificial Additions to Riparian Land : Ewtendmg the Doc~
trine of Accretion, 14 Ariz. L. Rev. 315, 325-326 (1972) ; 5A

- Thompson on feal Property (1957 Replacement) § 2652, p. 614.

19See Peck and Richardson, Hydrology and Climatology of
. the Great Salt Lake, in Guidebook to the Geology of Utah,
No. 20, Figure 4.
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other period has it fallen as low as it did in 1960-1967.
In the context of the average yearly fluctuation in
the lake level of well under 1 foot, the long run
changes of as much as 15 feet clearly indicate the
applicability of the doctrine of reliction, rather than
the exception for temporary or seasonal changes dis-
cussed in point I, supra.

Furthermore, the cases cited by the Special Master
are inapposite. Sapp v. Frazier, 51 La. Ann. 1718, 26
So. 378 (1899), is only an elaboration of the rule
that a boundary does not follow seasonal changes. As
the Lousiana court explained :

But the mere temporary subsidence of the wa-
ters, occasioned by the seasons, coming in the
winter and staying through the spring, going
n the summer and gone through the autumn,
does not constitute dereliction, in the sense of
an addition to the contiguous lands, susceptible
of private ownership as riparian rights. There
is no “increase of the land” in such case. The
reliction must be from the waters in their usual
state. Where it periodically rises up over the
land, and then recedes, there is no reliction. |,
[26 So. 380.]

| Thus, in . the context of a seasonal change, the
Louisiana court continued:

- There has been no permanent uncovering of
the waters, no laying bare-of the bottom by
the retirement of the waters to stay, and no
shrinking back of the waters ‘below the usual
water-mark, and the remaining of thé same at
the point of shrinkage. It is true its bed, or a
large. part of it, becomes measurably dry, and
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remains so, more or less, for four or five months
in the year. But it becomes covered again with
water, which remains over it six or seven
months, and in turn runs off, leaving the bed
exposed ; and this sueccessive recurrence of con-
ditions has been going on without any change
from time immemorial. [26 So. 381.]

Likewise, State v. Longyear Holding Co., 224 Minn,
451, 29 N.W. 2d 657 (1947), does not support the
Special Master’s position. That case involved the tem-
porary drainage of a lake to allow iron mining on
the bottom, and the lake was to be refilled when the

operation was completed—obviously a highly tem-
porary change. And Fontenelle v. Omaha Tribe of

Nebraska, 298 F. Supp. 855 (D. Neb.), affirmed, 430
K. 2d 143 (C.A. 8), does not pertain at all to tem-
porary fluctuations.

III. THE BOUNDARY OF THE GREAT SALT LAKE HAS MOVED
BY A PROCESS OF RELICTION, SINCE ITS MOVEMENTS
- HAVE BEEN GRADUAL AND IMPERCEPTIBLE

We thus return to the question presented by the
established federal common law of reliction: Has the
boundary of the Great Salt Lake, defined by the
‘““average yearly stage,”” moved by a gradual and im-
perceptible process? The answer, on this record, is
“Yes.” As shown supra, pp. 12-13, the most extreme
annual movement of the boundary at the flattest (and
thus most extreme) point on the shore was only
15 inches per hour. That rate of movement is
gradual and imperceptible. It is equivalent to the
movement of the minute hand on a clock with a 214
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inch radius (about the size of a home alarm clock).
The perceptible movement of the second hand on a
standard government wall elock is 80 times more rapid
than the most extreme lake movement. And the lake
movement is more than 30 percent slower than the
speed of the slowest known snail (Guiness Book of
World Records, 1974 ed., p. 101).

As noted, 15 inches per hour is the most rapid move-
ment of any part of the boundary of the Great Salt
Lake that has occurred in historical times. A better
standard for judging the Lake’s fluctuation is the aver-
age movement over a period of years, measured
around the whole perimeter of the Lake. That move-
ment is about 114 inches per hour, far below the
threshold of human perception. Should one choose to
follow the Special Master’s suggestion (R. 15-16;
Findings of Fact 14-15) and consider the movement
in an average year along areas of flat shorelands, that
movement would be substantially less than 15 inches
per hour. Since the average lake level change of .69
feet (Ex. D-3) is about 35 percent of the most ex-
treme change in lake level, the rate of movement in
an average year at the flattest point along the shore
would be about 5 to 6 inches per hour. The Special
Master therefore erred in declaring (R. 20, 30) that
such a movement cannot be found to be imperceptible.

Moreover, the law requires a specific finding that
the movement was perceptible in order for reliction
not to apply. A common law presumption favoring
an ambulatory boundary is expressed in the rule that
if an avulsion is not shown, an accretion will be pre-
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sumed. Lundquist, supra, 14 Ariz. L. Rev. at 325 n. 54;
65 C.J.S. Navigable Waters § 86¢; 5A Thompson, supra,
§ 2561 n. 88. Utah does not appear to contend that an
avulsion has taken place in the change in boundary be-
tween statehood and the date of the quitclaim deed, and
the Special Master specifically notes that none is in-
volved (R. 10).

IV. ANALYSIS OF THE PARTIES INTERESTS IN THE GREAT
SALT LAKE UP TO THE TIME OF THE GREAT SALT LAKE
LANDS ACT REQUIRES THE APPLICATION OF THE DOC-
TRINE OF RELICTION

The Special Master correctly construed Bonells,
supra, 414 U.S. at 322-323, 328-329, 331, as requiring an
analysis of the ‘“public benefit to be protected’ (id.
at 323) in fixing the boundary (R. 21, 26). That anal-
ysis, however, indieates that the application of the
doctrine of reliction is completely consistent with the
public benefit considered in Bonelli. Throughout that
opinion, this Court indicated that the public benefit
to be protected was the State’s interest in safeguard-
ing navigation or related activities. Thus, in Bonells,
the State was denied title to exposed lands because
the channelization project was not ‘‘undertaken to
give the State title to the subject lands for the pro-
tection of navigation or related public goals” (Bonells,
supra, at 323). And the Court noted that the State’s
claim must fail, because ‘‘depriving petitioner of the
subject land is [not] necessary to any mavigational or
related purpose” (id. at 331).

Similarly, in the present case, the general applica-
bility of the reliction doctrine was necessary for the
preservation of Utah’s interest in navigation on the
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Lake, up to the date of the Act. Indeed, the Special
Master, in Conclusion of Law 4 (R. 32), in fact ap-
plied the doctrine of reliction to the reinundation
which occurred since June 15, 1967, as follows:

The public benefit of Utah which is entitled

to protection has accompanied the reinundation

of the bed of the Lake to approximately its

extent at statehood.
And this would undoubtedly be correct, were it not
for the passage of the Great Salt Lake Lands Act.
By accepting that Act, Utah agreed to waive its right to
control the Lake for navigational and related purposes
to the extent that the Lake might rise above the mean-
derline, in return for the benefits aceruing from a fixed
boundary line.

Thus, Representative David S. King, of Utah, at
the February 1966 hearings on the Great Salt Lake
Lands Aect, stated (Ex. P-22, p.112) :.

In that event [the return of the Lake to state-
hood level] the State of Utah would lose and
it is perfectly willing to assume that risk. In
other words, in this situation certainty is more
important to all parties than the matter of
gambling over the gain or loss of new terri-
tory. What is most important is that we
get the matter settled and the State of Utah
would be perfectly willing to hazard the risk
of its losing acreage if the water should exceed
the meanderline * * * [Hearings Before the
Subcommittee on Public Lands of the Committee
on Interior and Insular Affairs, on H.R. 1791 and

H.R. 6267, Great Salt Lake Relicted Lands, 89th
Cong., 2d Sess., at 112 (1966).]
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Contrary to the Master’s statement that Congress
could have intended Utah to pay for relicted lands
only if the 1967 lake level was reasonably stable (R.
26), it was specifically contemplated that the Lake
would continue to fluctuate. The Act itself, in Sec-
tions 2 and 4, recognizes the possibility of Lake move-
ments both above and below the meanderline. Senator
Bennett of Utah specifically stated in floor debate
that within 10 years the Lake would rise enough to
inundate some 350,000 acres (112 Cong. Rec. 5008)
and later stated that he certainly hoped that the area
was entering a wet period which would cause the
Lake to rise (112 Cong. Rec. 11047). And of course
Rep. King’s testimony cited above supports the same
conclusion. All of Utah’s federal legislators supported
the final legislation embodying this understanding. See
112 Cong. Rec. 5005, 7505, 7508, 11078-11081.

‘What we have here, realistically, is a gamble (al-
though a low-risk gamble, as explained wnfra) by
Utah that did not pay off. Utah’s position has always
been that reliction does not apply to the Great Salt
Lake and that the State therefore owns all land under
water at statehood, which Utah equates with the sur-
veyed meanderline. The State’s representatives ap-
parently believed, however, that with the Lake at its
very low level of the mid-1960’s, a stable boundary
and certainty of land titles were more important than
a possible victory in litigation on the reliction ques-
tion. Thus, the Great Salt Lake Lands Act was adopt-
ed. If the Lake had fallen further, Utah would have
become the free owner of land which otherwise might
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have been lost under the doctrine of reliction. Since
the Lake has instead risen, Utah may now be required
to pay for land which it would have owned without
payment, except for the Act. But the outcome of that
gamble should not affect the legal determination as
to the applicability of the doctrine of reliction up
to the date of the quitclaim deed. And as shown
above, both the general principles of the doctrine
of reliction and Utah’s interest in control of naviga-
tion required the doctrine to apply until it was made

inapplicable by contract.
Moreover, under the Act the ultimate choice lies

with Utah. Should our contention prevail in this
Court, the State may choose to pay the United States
for the lands conveyed in 1967 and thus obtain the
fixed boundary thought to be important when the Act
was passed, or it may choose instead to retain its
rights under the doctrine of reliction. If the State
simply refuses to pay the amount ultimately deter-
mined to be due to the United States, the conveyance
by the United States will be voided and the doctrine
of reliction will continue to apply. Great Salt Lake
Lands Act, Sec. 5(b), 80 Stat. 193. In that event, Utah
would be the owner, without payment, of the lands
now beneath the waters of the Great Salt Lake, al-
though it would continue to run the risk of loss in the
event of a future fall in the lake.

CONCLUSION

It is therefore respectfully submitted that the
United States should be confirmed as the owner, as of
June 15, 1967, of such lands adjacent to United States
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property as had been exposed by the recession of the
ordinary high water mark of the Great Salt Lake
between the date of statehood, January 4, 1896, and
June 15, 1967. ,
RoserT H. BoORK,
Solicitor General.
Warrace H. JOHNSON,
Assistant Attorney General.
Danxy J. Boaaes,
Asstistant to the Solicitor General.
JouN E. LINDSKOLD,
Attorney.
May 1974.
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