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No. 381, OrRIGINAL

In the Supreme Court of the
Nunited States

OctoBER TERM, 1970

STATE OF UTAH

Plaintiff,
V.
UNITED STATES OF AMERICA
Defendant.

Motion by State of Utah for Leave to File Supplemental Brief,
Statement in Support of Motion, and Supplemental Brief

I. MOTION FOR LEAVE TO FILE SUPPLE-
MENTAL BRIEF

The State of Utah respectfully moves this Honor-
able Court for leave to file a supplemental brief in the
above entitled action, for the reasons set forth in the
Statement in Support of Motion.

Dated this 22nd day of April, 1971.

VERNON B. ROMNEY
Utah Attorney General



2
II. STATEMENT IN SUPPORT OF MOTION

The State of Utah filed with this Court a brief
dated March 9, 1971 in support of the Special Master’s
Report and in answer to exceptions filed by the United
States. As the filing date for that brief drew near, the
draft as then prepared appeared to be too long, and a
considerable amount of material was deleted before the
brief was sent to the printer.

One of the sections of the draft brief that was
omitted related to the legislative history of the Sub-
merged Lands Act. Utah’s claim of title to the bed of
the Great Salt Lake is based on the navigability of the
Lake at statehood, and Utah’s title would thus have
vested on January 4, 1896, when Utah obtained state-
hood. The 1958 enactment of the Submerged Lands Act
served only to “confirm” that pre-existing title. But the
Government, in its brief supporting its exceptions to the
Special Master’s Report, contended that the Submerged
Lands Act did not apply to navigable intrastate waters.
In response to that, Utah prepared material to show that
the act clearly and specifically applied to navigable in-
trastate waters. That part of this material which covered
the legislative history of the act was deleted because it
seemed primarily to show the specific acreage of the bed
of the Great Salt Lake that was confirmed in Utah by
the act. Since the Special Master concluded:

Unless the parties to this action otherwise stipu-
late or agree, all issues relating to the exact
boundaries of the bed of Great Salt Lake, as of
January 4, 1896, are to be reserved for subse-
quent determination by this Court. (Conclusion
of Law No. 19, Special Master’s Report, p. 52),

it was assumed by Utah that it would be more proper to
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reserve the material relating to the legislative history of
the Submerged Lands Act for use in subsequent pro-
ceedings to determine exact boundaries. The rationale
was that, if the Lake were found to be navigable at state-
hood, the Submerged Lands Act would be useful at that
point to show exact boundaries as late as 19583, as be-
tween Utah and the United States. Any question of re-
liction, then, would be limted to the period of time be-
tween 1953 and the date of the quit-claim conveyance
by the Government to Utah (June 15, 1967).

Counsel for the Government advised Counsel for
Utah by telephone on Monday, April 19, 1971, that the
Government would file a reply brief in response to
Utah's brief dated March 9, 1971, and that such reply
brief would contain argument by the Government to the
effect that the Submerged Lands Act does not apply to
the Great Salt Lake. In light of such expected argument
by the Government, it now appears that it was an error
in judgment on Utah’s part to have deleted the legisla-
tive history of the Submerged L.ands Act from its brief
of March 9, 1971. Since there now is an issue before this
Court as to whether the Submerged Lands Act applies
at all to intrastate navigable waters, the legislative his-
tory of the act is useful to show, not only the exact
acreage of the bed of the Lake that was confirmed in
Utah, but, a fortiori, that the Submerged Lands Act
does apply to intrastate navigable waters such as the
Great Salt Lake.

Believing that the legislative history of that act
will indeed be useful to the Court at the present stage of
the proceedings, Utah respectfully requests the Court
for leave to file a supplemental brief. The supplemental
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brief desired by Utah to be filed is included as part III
hereof, but should be read and considered as part of
Point V.B. 8. of Utah’s brief dated March 9, 1971. Since
Utah has not received a copy of the Government’s reply
brief, the proposed supplemental brief does not respond
to that brief, but simply supplements Utah’s brief of
March 9, 1971.

III. SUPPLEMENTAL BRIEF: LEGISLA-
TIVE HISTORY OF SUBMERGED
LANDS ACT

A. SYNOPSIS

In Utah’s brief dated March 9, 1971, the Sub-
merged Lands Act (43 U.S.C. 1301 et seq.) was dis-
cussed, but only to show the judicial background of the
act, and to show that the phrase “laws of the United
States” referred to the test of navigability-in-fact, ap-
plied as a rule of federal law in the federal courts. In-
deed, the legislative history of the Submerged Lands
Act makes that proposition clear in House Report 215
(to accompany H.R. 4198, see 1953 U.S. Code Cong.
and Adm. News, p. 1387) :

Section 2(a) defines the term “lands beneath
navigable waters” to mean the lands which were
within State boundaries and covered by non-tidal
waters which were navigable under Federal law
at the time the State entered the Union . .. (em-
phasis added)

The term “navigability” is defined neither in the
Submerged Lands Act nor in any other federal statute.
Congress has always deferred to the judicial definition.
It is generally true that the phrase “laws of the United
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States” includes decisional law. See, for example, United
States v. Hvass, 355 U.S. 570, 575 (1958) (“laws of
the United States” include rules and regulations “and
also decisional law”); Warren v. United States, 340
U.S. 528, 526-27 (1951) (‘“national laws” include “rules
of court decisions”); and compare Erie R. Co. v.
Tompkins, 804 U.S. 64 (1938) (“laws of the several
states” include state decisional law). And it is abund-
antly clear that Congress, in the Submerged Lands Act,
used the phrase “navigable under the laws of the United
States” as a reference to federal judicial decisions defin-
ing navigability (see Point V.B.3. at pages 92-97 of
Utah’s brief dated March 9, 1971).

But the focus of this supplemental brief is in an-
other direction. The emphasis here is to show that the
legislative history of the Submerged Lands Act clearly
demonstrates that it was to apply not only to all inland
navigable waters, including waters that are navigable
intrastate only, but that it specifically applied to the
Great Salt Lake.

This supplemental brief will show that:

1. Members of Congress (including both pro-
ponents and opponents of submerged lands
legislation) clearly and expressly recognized
that such legislation covered inland waters, in-
cluding intrastate navigable waters. The same
understanding was expressed by President
Truman and the United States Solicitor Gen-
eral.

2. Congressional debate over submerged lands
legislation endured over an eight year period,
during which three bills were passed by the
Congress. The first two were vetoed by Presi-
dent Truman and the third became law on
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May 22, 1953. All three bills purported to con-
firm title in the states to all inland navigable
waters.

3. The essence of the debate in Congress over
inland waters was as follows:

a. The proponents of the legislation (active
support from 45 of the 48 states) argued
that the submerged lands cases had cast a
cloud upon state ownership of the beds of
inland navigable waters, and that federal
legislation confirming state title was nec-
essary to remove the cloud;

b. The opponents of the legislation (including
President Truman and the United States
Solicitor General, as well as certain mem-
bers of Congress) argued that it was un-
necessary to confirm state title to inland
waters, because such state title had always
been recognized and never questioned, and
that such a course of action was simply a
devious maneuver by coastal states to mar-
shall support in Congress to obtain owner-
ship of the three mile belt of the bed of the
marginal sea.

4. Nevertheless, the Submerged Lands Act of
May 22, 1953 clearly confirmed in the states
title to 28,960,640 acres of land underlying in-
land waters. Of this total, 1,644,800 acres were
said to be located in Utah. And, of Utah’s
total, 1,300,800 acres were clearly identified
as constituting the bed of the Great Salt Lake.

B. LEGISLATIVE ATTENTION TO INLAND
WATERS

During the 1930’s and 1940’s, considerable interest
developed in the bed of the marginal sea as a source of
petroleum, particularly off the California coast. The
State of California issued a number of oil and gas leases
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within a three mile belt of the marginal sea along the
California coastline, assuming that such seabed and
natural resources therein were state owned. The Fed-
eral Government became very much interested in the
potential oil reserves in the bed of the marginal sea and
began to examine the possibility of federal ownership of
such seabed.

On May 29, 1945 the United States Attorney Gen-
eral, at the request of President Truman, filed suit
against the State of California to determine whether
the United States or California owned the bed of the
marginal sea within the three mile belt. The submerged
lands cases are discussed at pp. 86-90 of Utah’s brief
dated March 9, 1971.

Needless to say, the coastal states immediately be-
came concerned when the United States began to ques-
tion state ownership of the three mile belt of the mar-
ginal seabed. While the California case was still in liti-
gation, and prior to its decision, the coastal states gen-
erated a good deal of activity in Congress to resolve any
ownership questions in favor of the states. In order to
marshall sufficient support in Congress to resolve such
questions in favor of the states, it was suggested that all
state ownership of the beds of navigable waters was in
jeopardy, and that state title should be confirmed to in-
land waters and tidelands as well as the bed of the mar-
ginal sea. This would have been the effect of House
Joint Resolution 225 (79th Cong., 2d Sess., 1946), but
it was vetoed by President Truman on August 1, 1946.
In his veto message, the President pointed out that the
California case had been filed at his direction, and that
he considered the Supreme Court, rather than the Con-
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gress, to be the proper forum for determining state
versus federal rights in the seabed. Moreover, the Presi-
dent pointed out that tidelands and inland waters would
in no way be threatened, and that the Government had
been willing, during the congressional debate on the
measure, to give an outright disclaimer of any federal
ownership as to the beds of such waters, but that Con-
gress had rejected such an offer:

The Supreme Court’s decision in the pending
case [United States v. Californial will determine
rights in land lying beyond ordinary low-water
mark along the coast extending seaward for a
distance of 8 miles. Contrary to widespread mis-
understanding, the case does not involve any tide-
lands, which are lands covered and uncovered by
the daily ebb and flow of the tides; nor does it in-
volve any lands under bays, harbors, ports, lakes,
rivers, or other inland waters. Consequently the
case does not constitute any threat to or cloud
upon the titles of the several States to such lands,
or the improvements thereon. When the joint
resolution was being debated in the Senate, an
amendment was offered which would have re-
sulted in giving an outright acquittance to the re-
spective States of all tidgelands and all lands, un-
der bays, harbors, ports, lakes, rivers, and other
inland waters. Proponents of the present mea-
sure, however, defeated this amendment. This
clearly emphasized that the primary purpose of
the legislation was to give to the States and their
lessees any right, title, or interest of the United
States in the lands and minerals under the waters
within the 3-mile limit. (H. Doc. No. 765, 79th
Cong., 2d Sess.) (See Senate Report No. 133,
Part 2, p. 113, 83rd Cong., 1st Sess.)

As a result of the presidential veto, congressional
activity did not abate on:the submerged lands question,
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but continued to flourish, with vigorous proponents and
opponents both for state ownership and federal owner-
ship. Then, after the Supreme Court had decided the
California, Louisiana and Texas cases (see Utah’s brief
dated March 9, 1971, at pp. 86-90), Congress again
sought to vest and confirm state ownership, not only to
the three mile belt of the marginal sea, but also to tide-
lands and inland waters. This congressional declaration
came In 1952, as Senate Joint Resolution 20, but was
also vetoed by President Truman, on May 29, 1952. In
this veto message the President said that he considered
the joint resolution to be an unjustified gift of sub-
merged lands to a few states, at the expense of the na-
tion as a whole, because the inland states were getting
nothing but deception in the confirmation of title to the
beds of inland waters. This was so, thought the Presi-
dent, because the states already owned such lands:

It has been claimed that such legislation as this
is necessary to protect the rights of all the States
in the lands beneath their navigable inland waters.
It has been argued that the decisions of the Su-
preme Court in the California, Louisiana, and
Texas cases have somehow cast doubt on the
status of lands under these inland waters. There
is no truth in this at all. Nothing in these cases
raises the slightest question about the ownership
of lands beneath inland waters. A long and un-
broken line of Supreme Court decisions, extend-
ing back for more than 100 years, holds unequiv-
ocally that the States or their grantees own the
lands beneath the navigable inland waters within
the State boundaries.

If the Congress wishes to enact legislation con-
firming the ownership of what is already theirs
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—that is, the lands and resources under navig-
able inland waters and the tidelands—1I shali, of
course, be giad to approve it. But such legisiation
is completely unnecessary, and bears no relation
whatever to the question of what should be done
with lands which the States do not now own—
that is, the lands under the open sea. (See Senate
Report No. 183, Part 2, p. 185, 83rd Cong. 1st
Sess.)

The controversy continued as to whether the sub-
merged lands cases had cast any cloud upon state owner-
ship of tidelands and the beds of inland waters. In sup-
port of the Submerged Lands Act, the National Associ-
ation of State Attorneys General prepared a memoran-
dum brief for Congress, which was placed in the Con-
gressional Record, and which suggested that the Su-
preme Court decisions in the submerged lands cases
could be read as portending only a qualified state owner-
ship of tidelands and inland waters to protect the trust
of public use; but which contended that such ownership
had always been both in a proprietary and sovereign ca-
pacity, subject only to superior Federal powers granted
by the Constltutlon

In Enghsh and American Jurlsprudence two sep-
arate and distinct sovereign rights have always
been recognized with relation to navigable waters
and the soils beneath them. These rights are: (1)
proprietorship (jus privatum or dominium), and
(2) governmental control for public use ( jus
publicum or imperium). Proprietorship (jus pri-
vatum-—using, leasing, collecting revenues) must
not and cannot interfere with the regulatory con-
trol (jus publicum), because the latter has al-
ways been paramount for the protection of the
public uses of commerce, navigation, and fishing.
In England both ownershlp and regulatory con-
trol (jus privatum and jus publicum) were vest-
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ed in the King. Under our constitutional system
in the United States, the sovereign right of own-
ership (jus privatum) is vested in the respective
States. The sovereign right of governmental con-
trol (jus publicum) is divided between the dual
State and Federal sovereignties, with the States
reserving all of such rights which were not dele-
gated to the Federal Government. Under such a
division of sovereign rights, State ownership of
lands beneath navigable waters has not in the past
and will not in the future interfere with that por-
tion of the jus publicum contained in the para-
mount constitutional powers of the Federal Gov-
ernment for regulation and control of navigation,
national defense, and other Federal powers.
(1958 U.S. Code Cong. and Adm. News, p.
1531)

United States Solicitor General Philip B. Perlman
responded to the contentions of the States Attorneys
General, contending that as to tidelands and inland
waters, there never had been and was not any question
as to complete state ownership, and challenged the good
faith of the States Attorneys General in even raising
such an argument: :

... the Attorneys General’s pamphlet purports to
prove that the decisions by the Supreme Court as
to the status of the submerged lands of the mar-
ginal sea involve the title to the submerged lands
of the rivers, harbors, bays, lakes, and other in-
land waters of the States.

This is not true, and never has been true. Those
in charge of the quit-claim legislation know it.
Part of the effort to legitimize the trespass on
Federal areas by 3 States at the expense of the
other 45 States is directed to concealing the true
status of submerged lands of inland waters, and
to block legislation proposed by the Government
to dispose permanently of baseless and frivolous
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contentions in which the entire pamphlet is
framed. (1958 U.S. Code Cong. and Adm.
News, p. 1618).

The States Attorneys General had said, referring,
among other things, to state ownership of submerged
lands, that “This long-recognized rule of law, applicable
to the waters and submerged lands of every State, has
been destroyed and State titles clouded by the Supreme
Court’s ‘tidelands’ decision.” Solicitor General Perlman
responded:

It is difficult to deal patiently with this series of
misstatements. In the first place it should be
noted that the word ‘“tidelands” is a misnomer;
the United States does not claim any rights, by
reason of national sovereignty, in the soil of lands
covered by the tides, and its rights begin at the
low-water mark outside of tidelands, and seaward
of inland waters, such as rivers, bays, etc., which
empty into or are arms of the ocean.

There is absolutely nothing, absolutely nothing,
in the decisions by the Supreme Court in the Cali-
fornia case or in the Louisiana and Texas cases
(citations omitted) which destroys or impairs or
affects in any degree any long-recognized rule
of law, applicable to the inland waters and sub-
merged lands under inland waters of any State.
The Supreme Court in the California case, may
fairly be said to have confirmed State rights in
“lands under inland navigable waters such as
rivers, harbors, and even tidelands down to the
low-water mark.” (1953 U.S. Code Cong. and
Adm. News, p. 1621)

and, further:

State ownership of submerged lands under in-
land waters has not been affected by the rejec-
tion of State claims {o the resources of the sub-
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merged lands of the marginal sea, and, as has
been shown, beyond even the marginal sea. But in
order to take away from quitclaim proponents
the opportunity to continue to present such a
baseless contention, the appropriate Federal
agencies prepared and submitted to Congress a
bill releasing and relinquishing to the States, and
to all others lawfully entitled, all right, title, and
interest of the United States, if any it has, in and
to all lands beneath navigable inland waters
within the boundaries of the respective States.
(1958 U.S. Code Cong. and Adm. News, p.
1623).

The final version of the Submerged Lands Act,
identified as Senate Joint Resolution 13 and H.R. 4198
(88rd Cong., 1st Sess.), persisted in including a confir-
mation of state title for tidelands and inland waters, as
well as the marginal sea. The Senate Committee Report
explained:

The joint resolution treats all of the States alike,
both inland and coastal, with respect to lands be-
neath navigable waters within their respective
boundaries. As shown by the list in appendix F,
every State has submerged lands which are cov-
ered by this joint resolution. Comparative totals
show far greater areas under inland waters and
the Great Lakes, as follows:

Acres
Lands under inland waters .................. 28,960,640
Lands under Great Lakes .................. 38,595,840
Lands under marginal seas ................. 17,029,120

All of these areas of submerged lands have been
treated alike in this legislation because they have
been possessed, used, and claimed by the States
under the same rule of law, to wit: That the
States own all lands beneath navigable waters
within their respective boundaries. (Senate Re-
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port No. 183, March 27, 1953 {to accompany
S.J. 181, 83rd Cong., 1st Sess., at p. 7)

The lands under the Great Lakes and the belt of
land under the marginal sea are not difficult to identify,
but the 28,960,640 acres of lands under inland waters
require further identification. Part of that identification
~was provided in Appendix F to the Senate Report,
which contained the following table (at page 76):
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APPENDIX'F

Approrimale arcas df submerged lands within State boundaries

{Exprossed fn acres]

Inland Grent Marginal
Sato wnters ) Yakes? sea?
Alab 339,840
Arizona 210, 560
Arkansas H4L20 ).
California 1. 208, 600
Colorado 179,200
Connecticut 70, 10
Delaware 50, 560
Florida 2,900,720
Georgia 224, 120 ,
daho 470,360 fienenana.n coue
1llinois 289,920 976.640 Jeeeecocsaccoes
di 55,010 145,920 Jeesecrnmrenven
owa 18%, 160
Kansas 104,320
Kentucky 183,040 cree
Loujsiana 214,440 lecoomrccncenes 2, 668, 160
Maine 302, 759, 650
Maryland 441, /00 59, 520
Massachusetts Q400 Neaeneaan . 368, 640
ichigan T4, 160 24,613,760 fevrurecncncece
innesota 2,597, %60 . 4 eerscmessvesss
'«i«igpi 159,440 Jeeuecrrccnees 136,320
Missouri 208, 560
Montana 526, 050
Nebraska 373,700
Nevada AT0.320 Jeremirnirerecc]ecncsesoocanns
New Hampshire 4 8, 0
New Jersey A 249, 600
New Mexico 99,20 Jeeeesnseanen - eesevmasseoces
New York .. 1,054, 0 2,321,280 243,810
North Carolina 2,284,800 |ocennn. 577,920
North Dakota SMAHO Joeanaennn. ... feerecnrecacons
Ohio 64,
Oklahoma
QOtegon

Pennsylvania ....
Rhode Island

. South Carolina

South Dakota

Tennessee

Texas ...

Utah

Vermont

Virginia
Washington

West . Virginia ..

Wisconsin

Wyoming .

Total

2, 364, 80y
1,641,800
211, R40
586, 240
777,400
8, 210

a2, 900 |

261,120

....... reroase

2, 466, 500

215,010
300, Su

28, 960, 610

38, 595, 840

17,029,124

1 Areas of the United States, 1940, 16th Census of the United Sta
The figutes ate very approximate but are absclute minimums.

Office, 1942) p. 2 et seq.
2 Wo: published by the New York World-Telegram

t]d Almanac an

Book of Facts for 1947,

tes (Government Printing

{1947), p. 138; Serial No. 22d Department oi Commerce, U. S, Coast and Geodetic Survey, No-
vember 1915. In figuring the marginal sea area, only original State boundaries have been used.
These coincide with the 3.mile limit for all States except i

In the latter cases, the 3-league limit as established before or at the time of entry into the Union

has been used.

exas, Louisiana, and Florida gulf coast.
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The same tabulation of acreage for lands beneath
inland waters as used by the Senate Report in its Ap-
pendix F had earlier been included in the brief of the
States Attorneys General which had been placed in the
Congressional Record, along with a statement to the
effect that such submerged lands contained valuable
minerals which produced revenues to support education
and other functions of state government, as follows:

(See Cong. Rec., July 24, 1951—Senate, Vol. 97, Part
7, 82nd Cong., 1st Sess., p. 8720) '



Approzimatc arcas and present uses of submerged lands within State boundaries

[Expressed in acres}
Inland ireat Marainal
State waters 1 Lakes * sca 2 Present uses and revenuces include—
Alahama.... 230,840 fovecoenanees 101, 760 | Sand, pravel, shell, oysters, oil and gas leases,
Arizona. ... 210, 560 Sand and gravel, .
Arkansas 241, 250 84,641 :\‘crcs under oil and gas lease; sand snd
grovel,
California 1, 200, 600 2,540,800 | Qil, wus, sand, gravel, kelp, snd shell,
Colorado.._. 270,200 Foeeneracanonfecaonanneann Sand, cravel, and gold.
Connecticl — 70,400 |eeeeenecnnee 384,000 | 50,000 acres of marginal sea under lease; shell fish,
sand, gravel, oysters, clams, mussels.
DEAWAICrreeeeresseccesanan 50, 560 |oeeecenne .- 583,760 | Oyster bed leases, sand, gravel, |
Flotid0eerosecconcocacosease] 2 730,720 4,697,600 | 003,00 ncres of Gulf of Mexico under lease,
2,748,000 acres of land under inland waters and
um{cr lease; oil, gas, sand, gravel, sponges,
oysters,
Georgia. 220,120 162,000 } Send and shelt, approximately 1,000 scres of land
in marginal sca leascd,
Ydaho. 479, 360 Sand and gravel, 1,302.06 acres under lesse for
gold and gravel,
IHiNolS. cevereeorocesessenee 286, 020 976, €40 Sand, gravel, coa), and clay.
Indianf...eeenneenee cevocen 535, 040 145,020 }ceueeuesa..| Sand, gravel, ennl, oil, mussel shells, peat, and
marl, The revenues during 1948-49 included:
sand and gravel, $50,563.68; of), $101,413.51;
coal, $4,453.56,
JOWN. ceveeeesosoncescoernen 188, 160 Sand and grave), coal, stone, ice, shell,
Kansas. 304, 320 Sand, gravel, oil, and gas, 6,944.96 acres of sube
merged lands under mineral leases,
KontUCKkYeeeenssoercccccses 183,040 Fich, r;lussel, shells, ¢oa), gas, oil, sand and
gravel.
Louisiana. 2,141,440 2,668,160 | Sand, gravel, oysters, and other marine products,
2,191,179 acres under leaso in coastal waters,
Maine 1, 392, €60 750,680 | Kclp, clams, Johsters, mussels, fish, Total {n-
come_  of $14,000,000, )
Maryland, 441, €00 59,520 | Oll and gas leases on entirc marginal ses, Ree
eeive $20,557 annual rentals,
Massachusotts 224,000 368,640 | Clams, lobsters, mussels, sand, rock.
MiChi2aN. .« eonsecnsoenene] . 764,160 | 24,613,760 J.eceveeeee.] Leascs cover oil and gas, sand and gravel,
finnesota 2,507,760 | 1,415,680 }ecvwosonsen- Sand, grave), clay,
Mississippl, 189,440 136,320 | Sand, aravel, oyster shell,
Missouri 258, 560 Sand and gravel,
Motutana, 526, 050 Do.
Nehraska, 373, 760 Do,
NOVAAN ceeurcemcecavorones 472, ceenssscssnc]esssonnenzae Do.
New Hampshiroeee. 179,500 }oereenanenn . , 960 | Kolp loases, sand and shell,
NeW JOISCY . veersevcnsase 200, 960 249,600 | $55,000,000 improvements below high-water
mark, including Atlantie City piers,
Irim %M%co.. 3 Ogg'tz) 0 321,280 243,840 %and mtl'cl gr%vo"hee f; removal of sand and
oW YorKeooo y cercation beaches, surf; r )}
' %5, carih, Millions of improvements on Siled-in
s,
North Carolindeeeeescscene] 2284800 |uueerceeenas] 577,020 |- Oysters, shellfish, clams, sand, seaweed, shrimp,
North Dakotdeesvevassones 391, 040 Sodium sulphste, good prospects for oil, sand and
gravel.  Revenues dedicated to scbool fund,
Ohif..eeeceoccocncennvessce 64,000 | 2,212,480 [.ceeneesess-]| Sand ond gravel,
Mineral leases. sond and grovel,
568, 320 | Sand and gravel, oil, gas, kelp.
Pennsylvania. .. 470,400 |eevamromenn .| Oil sands, clays, and coals,
Rhode Island. ... . 76,800 | Sand, gravel, cysters, .
South CaroliNideeccesesacess 359,040 | Sond Ixmdt,;rmv ¢l Alllands Jeased for ol and gas
explorations. e
S0uth D8kol9ussesvorossees] 827,040 Sand and gravel, Possibility of oil under sube
T 182, 400 Sondond el
CNNCSElonscraosasescoresen 3 ond and gravel,
Toxas. 2, 364, 800 2, 466, 560 's:mdi gravel, oysters, shell, shrimp, sulfur, oil,
ang gas.
Ttah 1, 644, §00 Mineral leases for salt; sodium sulphate, 0il snd
£as,
Vormont....ceecenrrencnea] 211,840 Sand, gravel, snd quarries,
Virginia. e 240 215,040 | Sand, gravel, nysters,
WashingtoBeeeeeeesasonnses 777,600 300, 800 | Placer gold, gnld, copper, Jead, silver, zine, cosl
limestone, Inari, )pcat and salines, sané an
gravel, and rentals on 130 oil and gas loases:
1 producing oil well in tho tidelands area.
Wost Virglnioeeeeeecsocenee 58,240 Sand and gravel, and prospecting for coal, oi}
and gas.
WiSCoNSiNeesasnsasasessenes] 920,960 | 6,430,680 Joovereeses.] Sand, gravel and marl,
WYOMING.eeeseroesronsenas) 261,120 Sand and gravel,
Total {expressed in
BOPES) uamamnnnsenes] 28, 060, 640 | 38, 505, 840 [ 17,029, 120

1 Arcas of the United States, 1940, Sixtecnth Consus of tho United States (Government Printing Oflice, 1942), p. 2
et seqq. “Tho figures are very approxiniate but are absoluto minimums, .

2 World Almanac and Book of Facts for 1947, published by the New York World-Telegram (1947), p. 138; serial
No. 22, Department of Commerce, U, S, Const and Geodetic Survoy, November 1915, In figuring marginalsea area,
only orivinal Stato boundarics have been used, Theso coincide with the 3«milo Jimit for all States except Texas,
Louisiana, and -Florida Gulf const. In the lattcr cases, tho 3-Jeague Jimijt as cstablished beforo or at the time of
entry into tho Union bas been used,
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Solicitor General Perlman had responded:

This statement [that states were deriving reve-
nues from natural resources within inland wa-
tersl, standing alone, is undoubtedly true. What
is false about it—and the publication with it of
lists of the acreages of lands under inland waters,
the Great Lakes and the marginal sea; and of the
known resources of the waters and the submerged
lands of such waters—is the treatment of the
facts as if such waters and their submerged lands
and resources have been held to be subject to the
paramount power and full dominion of the Unit-
ed States. No more complete misrepresentation
has ever been made to the Members of Congress
of the United States. In this way, and only in
this way, could the proponents of the Walter bill
dare print a list of every one of the 48 States with
the acreages and resources of submerged lands
of inland waters, in an attempt to persuade the
elected representatives of all the States, that, un-
less the Walter bill is enacted, they may be de-
prived of valuable resources belonging to their
people. (1953 U.S. Code Cong. and Adm. News,
p. 1619)

The Minority Views of those opposing the Sub-
merged Lands Act were published as part of House Re-
port 215 (To accompany H.R. 4198) and as Part ITI of
Senate Report No. 1383 (To accompany S. J. Res. 13)
(both reports dated March 27, 1953, 83rd Cong., 1lst
Sess.), wherein a considerable space was devoted to de-
tailing what the Minority Members thought was clear
evidence that state ownership of inland navigable waters
had never been challenged by the Federal Government,
but in fact had been explicitly and repeatedly recog-
nized. (See, for example, 1953 U.S. Code Cong. and
Adm. News, pp. 1440, 1468-69, 1550-55, 1617-40)

As note 1 to Appendix I of the Senate Report ex-
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plained, the tabulation for lands under inland waters was
taken from a Government publication entitled Areas
of the United States, 1940, and published in connection
with the 16th Census of the United States. That note
explains that the acreage figures “are very approximate
but are absolute minimums.”

A reference to the U.S. Census publication cited
shows that there the figures are expressed in square
miles, rather than acres, although the figures corre-
spond when converted from square miles to acres. As
will be seen, the “approximate” nature of the figures
might have resulted from the fact that the basic table
for states in the Census report rounded acreage amounts
to the nearest square mile, and thus dealt in no units
smaller than 640 acres. However, supplementary tables
in the Census publication do show a breakdown of lands
under inland waters for each county in each state, for
each voting precinct in each state, and for all incorpo-
rated areas having a population of 1,000 or more per-
sons. Thus, it is possible to locate the exact number of
square miles (in these tables the area is broken down to
the nearest one-tenth of a square mile) of inland waters
in each voting precinct or minor political subdivision in
the entire United States. With respect to the Great Salt
Lake, this identification will be illustrated in the next
section of this brief.

But, before turning to an examination of the Sub-
merged Lands Act’s confirmation of specific acreage
(as shown in the legislative history of the act), it is per-
haps important to point out that the key language of the
act, so far as relevant here, is found in what now is eodi-
fied as 48 U.S.C. 1811 (a):
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It is determined and declared to be in the public
interest that (1) title to and ownership of the
lands beneath navigable waters within the boun-
daries of the respective States, and the natural -
resources within such lands and waters, and (2)
the right and power to manage, administer, lease,
develop, and use the said lands and natural re-
sources all in accordance with applicable State
law be, and they are, subject to the provision
hereof, recognized, confirmed, established, and
vested in and assigned to the respective States or
the persons who were on June 5, 1950 {the date
of the Supreme Court decisions in the Louisiana
and Texas cases], entitled thereto under the law
of the respective States in which the land is lo-
cated, and the respective grantees, lessees, or suc-
cessors in interest thereof;

This language, as will be seen, was specifically intended
to cover the bed of the Great Salt Lake in the State of
‘Utah.

C. SPECIFIC LEGISLATIVE CONFIRMA-
TION OF TITLE IN UTAH TO THE BED
OF THE GREAT SALT LAKE

1. Senate Commitice Report: As already shown
above, the final Senate Committee Report on the Sub-
merged Lands Act (Report No. 138, March 27, 1958,
83rd Cong., Ist Sess., To accompany S.J. 13) set forth
the exact acreages of the beds of navigable waters con-
firmed in each state. This tabulation was contained in
Appendix F to the report (at page 76), and the State
of Utah was listed as having 1,644,800 acres of land
underlying inland waters, title to which was confirmed
in Utah under the act. Footnote No. 1 to that Appendix
characterized the acreage figures as “absolute mini-
mums” and cited, in support thereof, a publication en-
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titled “Areas of the United States, 1940” (16th Census
of the United States, Government Printing Office,
1942).

2. Areas of the United States, 1940: This publica-
tion, as cited by the Senate Committee Report, contains
at page 6 a table of land areas expressed in square miles,
rather than acres, as follows:



AREAS OF THE UNITED STATES: 1940

Taz L—LAND AND WATER AREA OF THE UNITED STATES, BY STATES: 1940

AREA IN SQUARE MILES AREA IN SQUARE WILES
STATE STATR
Inland Inland
Total tand? Total Lanat 2
water? water
UNITED STATES.ccosvsccsssacs 3,022,387 2,977,128 43,259 UNITFD STATES—Continued
AYaDAMA . eossssrrstsesssessersrsressessavensrase 51,609 51,078 230 1] Nedrasimeicverrscanssicirsinscsssrccnrinnrsoene 7,237 78,653 394
AriZOMAcisissscrnccessesaosee 113,909 113,580 329 || NeVAdB.asssovsvssossosesctsassserescnssrvaccnas 110,540 109,802 738
583,102 852,725 I77 || New Hampshire@.cscesesccsssossscasossosessaccane 9,304 8,024 280
158,693 156,303 1,:‘390 NeW JOPSeYreevesssscssesscatossastssnosssrsasas 7,838 7,522 314
10::(—;;‘; 103,8& ﬁg Now MEXLCO0esossrestossscrcersnossonssesssosnes 121,666 121,511 i3
O3 L New YOrMoceesaroassosenrnsssnnsnosssnsassncssass 49,576 47,929 1,647
DelawAre,.sseasesssassuvessrsassascsncncserosse 2,087 1,978 7O 1l North CarelinBeeeeessonssssssaseosracsrsrsonsen 52,712 49,142 3,570
District of COUMbIA.cecvveasrsnraverorssssrane 69 61 8 .
North Dakota.sses ceresecrsrrttaritinasane 70,665 70,054 611
38,560 54,2621 4208 e eerenenas 41,222 41,122 100
38,876 88,518 355 1 011 ahonR s euenes 69,919 69,283 636
83,857 82,808 749 s 3
£6,400 55,947 453 1] Oregomeesvacsicecneanee 96,981 96,350 631
TGI8 s verassvrsnsssoesnssesearsasessonnsen 26,291 36,205 86 || Pennsylvania.cceesseasticctscsnsssnssarsscacess 45,333 45,045 288
JOWBevreeensarsesensensossrssustsrrssnsnsnssess 56,280 55,986 294 || Rhode Islandsscocmareeees 3,214 1,058 156
KanSaS.veess 82,276 82,113 163 || South Carolinf.ccoeeese 31,055 30,504 - 461
40,395 40,109 286 || South Dakota.secessease 77,047 76,536 511
48,523 45,177 TennesSetesecssseascses 42,218 41,961 285
33,215 31,040 267,339 263,644 3,695
10,577 9,887 84,916 82,346 2,570
MassachusettSeececscess 8,257 7,907 8,609 9,278 331
MiChIgan..eeevassonrsen 58,216 57,022 Virginia....ee 40,815 39,699 916
84,068 80,008 | 4,059 || Washington.... 68,192 66,977 1,215
47,716 47,420 296 || west Virginia. 24,181 24,090 o1
69,674 89,270 404 || WiScONSIN.veccovnness 56,154 54,715 1,439
147,138 146,316 822 || Wyoningscesoesveons 97,914 97,508 408

tland area is defined to include: Dry land and land temporarily or partially covered by water, such as marshland, swamps, and river fiood plains; streams, sloughs,
estuaries, and canals less than one-eighth of a statute mile in width; and lakes, reservoirs and ponds having less tian 40 acr¢s of erea. .’

2 Inland water is defined to include: Permanent inland water surface, such as lakes, reservolrs and ponds having 40 acres or more of area; streans, sloughs, estuarles,
and canals one-eighth of & statute mile or more in width; deeply indented embayments end sounds, and other coastal waters behind or gheltered by headlands or islands sepa~
rated by less than one nautical mile of water; and islands having less than 40 dcres of area. This inland water excludes 74,361 square miles of water which consists of
deeply indented eadayments and sounds, and other coastal waters lying between the outer linits set for inland mater and behind or sheltered by headlands or islands separated
By less than 10 nautical miles of water; table IV shows in detail such waters for each state. }

(44
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It will be observed that the above figures expressed
in square miles correspond exactly to the Senate Re-
port where the figures were expressed in acres. For ex-
ample, the above table lists Utah as having 2,570 square
miles of land underlying inland waters, which, when
multiplied by 640 to convert to acres, exactly equals the
1,644,800 acres contained in the Senate Committee Re-
port. The same publication contains supplementary
tables which further identify the lands underlying nav-
igable waters covered by the Submerged Lands Act, as
will be shown below.

8. County Charts: The same Census Bureau pub-
lication, at pp. 6 through 17, lists the exact acreage of
lands underlying inland navigable waters for each coun-
ty within each of the forty-eight states. For example, at
page 16, the twenty-nine counties of Utah are listed as
follows:

—————
Inland

Total Tland | water

arca in || area In | arca

COUNTY square square in

miles miles [square

miles

UTAH.eereoeceess | 84,916 82,316 | 2,570
BEAVEPssssssssevtessanvcssves 2,589 2,587 2
. 6,719 5,594 § 1,125

1,176 1,173 1

1,182 1,474 8
764 76t] (#) 1

633 268 368

3,264 3,260 4

4,450 3,410 8

5,218 5,217 1

3,702 3,692 10

3,306 3,300 6

3,421 3,412 g

4,116 4,103 11

6,805 6,648 157

611 610 1

761 33 8,

1,078 1,022 56

814 764 %0

7,916 7,884 32

1,613 1,597 16

1,938 1,932 6

1,864 1,860 4

7,289 6,011 378

4,445 4,420 25

2,141 1,993 143

1,207 1,194 13

2,428 2,425 3

2,433 2,489 4

673 w9 124
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It will be observed that, of Utah’s total of 2,570
square miles of land underlying inland waters, the five
counties bordering on the Great Salt Lake have the
following figures listed as the number of square miles
underlying inland waters within those counties:

Box Elder County ................. 1,125 square miles
Davis County _...oocoooeeieeenee. 365 square miles
Salt Lake County ................ 50 square miles
Tooele County ....o..oooceeieeeeee. 878 square miles
Weber County .............. P 124 square miles

Five County Total ........... 2,042 square miles

Thus, of Utah’s total of 2,570 square miles of land
underlying inland waters, 2,042 square miles are located
in the counties bordering the Great Salt Lake. Con-
verted to acres, of Utah’s total of 1,644,800 acres, 1,306,-
880 acres are located in the counties bordering the Lake.
But riot quite all of this land was located within the sur-
veyed meander line of the Great Salt Lake, as will be
shown below.

4. Voting Precinct T'ables: The same publication
contains more detailed figures at pp. 18 through 3804,
where the tables are entitled “Land and Water Area of
Counties by Minor Civil Divisions: 1940,” and where the
area is broken down to the nearest one-tenth of a square
mile. The table for Utah appears at pp. 271-74, and the
minor civil divisions used are the election precincts of
the counties within the State. At pages 440-41 are maps
of the State of Utah, showing the exact election pre-
cincts set forth in the table appearing at pp. 271-74.
Thus, the combination of the table and the maps gives
the exact area of land underlying inland water for each
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election precinct, and the exact boundaries of each pre-
cinct can be identified on the maps.

So far as relevant here, the map appearing on page
440 covers the northern half of Utah, and includes the
area where the Great Salt Lake is located. The bed of
the Great Salt Lake is shown as that area within the
surveyed meander line of the Lake. The boundaries of
each election precinct adjacent to the Lake are shown,
and that part of the bed of the Lake contained within
each such precinct is also shown. Thus, from this map
one can readily see the exact part of the bed of the Lake
contained within each such precinct, and from the table
appearing at pp. 271-74 one can further readily ascer-
tain the exact area (to the nearest one-tenth of a square
mile) of lakebed included within any particular pre-
cinct. The table and the map show that the following
election precinets have the following land areas under-
lying the Great Salt Lake as a body of inland water,
title to which was confirmed in Utah by the Submerged
Lands Act:

Inland W ater Area
County Election Precinct in Square Miles
Box Elder Lakeside .....occoeeeeeeeeeeeeneeececeeeeene 361.2

Balance of County (this large area
of the Liake was excluded from elec-
tion precincts, as shown on map at

page 440) e 758.4
Davis Centerville Precinet ...................... 9.2

Farmington Precinct (excluding

Farmington City) ..o 314.1

Kaysville Precinct (excluding

Kaysville City) oooeeeeeeeeeeeeceeees 5.1

Syracuse Precinet ... 24.1

‘West Point Precinet ....ooooooeeenen...... 13.0
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Salt Lake Precinet No. 4 ... 20.9
Precinet No. 12 27.4

Tooele Precinct No. 2 (Grantsville, ex-
cluding Grantsville City) ....cc.cceeee 320.7
Precinct No. 8 (Lake Point) ......... 56.9

Weber Hooper Precinet ... 12.5
Warren Precinet ... ... ... 17.0
West Warren Precinet ................... 92.0

Total Great Salt Lake Area ...2,032.5

Thus, of the total of 2,570 square miles of land
underlying inland water confirmed in Utah by the Sub-
merged Lands Act, 2,032.5 square miles are specifically
identified as constituting the bed of the Great Salt Lake;
and, converted to acres, of Utah’s total of 1,644,800, it
is indisputable that 1,300,800 acres constituted the bed
of the Lake within the surveyed meander line.

D. SUMMARY

It is really rather absurd for anyone to argue that
the Submerged Lands Act does not apply to the Great
Salt Lake, because:

1. For several years Congress vigorously de-
bated the inclusion of inland waters in that
act, and had before it the specific list of acre-
ages within each state, including an express
figure of 1,644,800 acres located within Utah
and to be covered by the act;

2. Neither the members of Congress who opposed
the Submerged Lands Act, nor the President
of the United States, nor the United States
Solicitor General, ever questioned the applic-
ability of the act to the acreages listed as lands
underlying inland waters; but, on the con-
trary, expressly rccognized such coverage by
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the act, and simply argued that such coverage
was unnecessary because the states already
owned such lands;

. The Census Bureau publication, specifically
cited by Congress as the source of information
for the acreage figures used for lands under-
lying inland waters and to be confirmed in the
states, clearly identifies the Great Salt Lake
as having 1,300,800 acres of lakebed lands cov-
ered by the act;

. The final Senate Committee Report on the
Submerged Lands Act said that the figures
used for the acreage underlying inland waters,
title to which was to be confirmed in the states,
were “absolute minimums.” And, in identify-
ing this specific acreage, the Senate Commit-
tee Report said:

As shown by Appendix F, every State has
submerged lands which are covered by this
joint resolution. (Senate Report No, 1383,
March 27, 1958 {To accompany S.J. 131,
83rd Cong., 1st Sess., p. 7)
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Respectfully submitted,

VERNON B. ROMNEY
Utah Attorney General

ROBERT B. HANSEN
Deputy Utah Attorney General

DALLIN W. JENSEN
Assistant Attorney General

PAUL E. REIMANN
Assistant Attorney General

CLIFFORD L. ASHTON
Special Assistant Attorney General

EDWARD W. CLYDE
Special Assistant Attorney General

COUNSEL FOR PLAINTIFF
236 State Capitol Building
Salt Lake City, Utah 84114

April 22, 1971
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CERTIFICATE OF SERVICE

I, VERNON B. ROMNEY, Attorney General
of, and counsel for, the State of Utah, and a member of
the Bar of this Court, do hereby certify that copies of
the foregoing MOTION FOR LEAVE TO FILE
SUPPLEMENTAL BRIEF, STATEMENT IN
SUPPORT OF MOTION, and SUPPLEMENT-
AL BRIEF of the State of Utah were served upon the
Solicitor General of the United States of America, De-
partment of Justice, Washington, D.C. 20530; by de-
livering the same, this 22nd day of April, 1971, all in
accordance with the Rules of this Court.

VERNON B. ROMNEY
Utah Attorney General
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