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IN THE

Supreme Court of the United States

Octoer TerM, 1958.

No. ... , Original.

STATE OF ILLINOIS,

Complainant,
vs.

STATES OF MICHIGAN, OHIO, PENNSYLVANIA,
MINNESOTA, NEW YORK AND WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE COMPLAINT FOR
DECLARATORY JUDGMENT AND INJUNCTION.

The State of Illinois by its Attorney General hereby
asks leave of this Honorable Court to file its complaint
as an original action by the State of Illinois against the
States of Michigan, Ohio, Pennsylvania, Minnesota, New
York and Wisconsin. The action is proposed to be in-
stituted in this Court under the authority of Article III,
Section 2 of the Constitution of the United States. The
purpose of the proposed action is (i) to establish by de-
claratory judgment the right of the State of Illinois through
its instrumentality, The Elmhurst - Villa Park - Lombard
‘Water Commission, to withdraw water from Lake Michi-
gan for the domestic purposes of the three municipalities
organizing the Commission (the City of Elmhurst and the
Villages of Villa Park and Lombard) and for the domes-
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tic purposes of other customers of said Commission lo-
cated along the line of its proposed water mains and (ii)
to enjoin the Defendants from interfering with the exer-
cise of such right.

This is a matter of immediate urgency. The 90,000 peo-
ple whose needs for water for drinking and other domestic
purposes are proposed to be supplied by the Commission
are now dependent upon wells the ultimate capacity of
which has been reached. The capacity of these wells is
in fact inadequate to meet present needs, as illustrated
by the circumstance that rationing of water use has been
placed in effect in the recent past in certain of the areas
proposed to be served by the Commission. It is antici-
pated that during the two-year period in which the Com-
mission would be constructing its facilities for the with-
drawal of water from Lake Michigan, even more severe
water rationing measures will be required. During this
two-year period there is the ever-present hazard of the
disappearance of a substantial portion even of the pres-
ently available well water, an event which would require
drastic measures in order to preserve the health, safety
and welfare of the affected communities.

The urgent needs of the people in the communities pro-
posed to be served can be met by the withdrawal from
Lake Michigan of amounts of water so insignificant that
the effects on the levels of Lake Michigan and other Great
Lakes cannot be measured. Furthermore, the withdrawal,
proposed as it is for domestic purposes, is specifically au-
thorized by the decree of this Court in Wisconsin v. Illi-
nots, 281 U. 8. 696 (1930), the opinion of the Court ap-
pearing at 281 U. 8. 179. Under these circumstances, the
State of Illinois believes itself entitled not only to re-
ceive this Court’s leave to file its complaint for declaratory
Judgment and injunction but also to receive a summary
judgment thereon.
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A more complete statement of facts in: support of the
motion for leave to file is as follows:

The City of Elmhurst, the Village of Villa Park and
the Village of Lombard are municipal corporations of the
State of Illinois located within the metropolitan area of
the City of Chicago, Illinois, which is located on the shore
of Lake Michigan. The City of Elmhurst and the Vil-
lage of Villa Park and the Village of Lombard in the year
1956 organized The Elmhurst-Villa Park-Lombard Water
Commission, under the authority of an Aet of the Legis-
lature of the State of Illinois known as Article 81 of the
Revised Cities and Villages Act (Ill. Rev. Statutes 1957,
Ch. 24, Art. 81, Vol. 1, pp. 734-736). This Act authorizes
two or more municipalities in the State of Illinois to or-
ganize a commission for the purpose of providing said mu-
nicipalities and other customers of the commission with a
common source of water and provides that such commis-
sion shall have power to construct within or without the
area of such municipalities a system for such common
supply of water and to construct the necessary water
mains leading from the source of water to the municipalities.
It also provides that a commission so organized may finance
the construction of its system through the sale of revenue
bonds payable from the revenues derived by the Commis-
sion under its water contracts.

The Elmhurst - Villa Park - Lombard Water Commission
so organized, proceeded to have necessary engineering
studies made and, pursuant to the results of such studies,
to contract for the purchase of a site on the shore of
Lake Michigan for a water intake and pumping station,
to contract for the purchase of a site for a filtration plant
and to contract for an easement for its water mains along
the right-of-way of the Chicago and North Western Rail-
way Company.

It also entered into contracts for the furnishing of
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water to the municipalities which organized it and to other
customers along the proposed line of its water mains
consisting in the aggregate of an area with population of
approximately 90,000 people. It is estimated that the aver-
age amount of water which would be withdrawn by the
Commission would be approximately 25 to 30 cubic feet
per second during the next twenty years.

The Commission further adopted a bond ordinance and
on September 25, 1958 entered into a contract for the sale
of its bonds to a syndicate of investment bankers headed by
Blyth & Co., Inc., Glore, Forgan & Co., and Harriman
Ripley & Co., Incorporated, in the principal sum of
$18,750,000. These bonds were printed and executed by the
officers of the Water Commission.

On October 9, 1958, the State of Michigan through its
Attorney General wrote a letter to the Commission threat-
ening proceedings to prevent the Commission from con-
structing its system and withdrawing water from Lake
Michigan for the purposes above stated, and later informed
the Commission that similar threats would be sent to it
from the other Defendants. Subsequently, on October 27,
1958 and October 29, 1958, respectively, similar threatening
letters were received by the Commission from the States
of Ohio and Pennsylvania through their respective Attor-
neys General.

As a result of these threats, the Commission is unable
to complete the sale and delivery of its bonds and to re-
ceive the proceeds therefrom and to proceed with the con-
struction of its system until the issues raised by such
threats shall have been determined by this Court.

The communities of Elmhurst, Villa Park and Lombard
have up to this time depended upon wells for their sup-
plies of water. Originally, these communities were able to
obtain sufficient quantities of water from the wells. How-
ever, during recent years the needs of the population have
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exceeded the water supply available from :underground
sources, and although many new wells have been drilled,
the total water supply has not been increased sufficiently
and the water level in all of the wells has been dropping
at an average rate of from 7 to 10 feet per year. Dur-
ing the year 1958 there was a recession of water levels
of 20 to 30 feet. It has been necessary to drill the wells
deeper and deeper and to set the pumps lower .and lower
until at the present time the pumps have been placed at ap-
proximately 650 to 700 feet below ground level, which is
the lowest practicable setting. The water in the exist-
ing wells of these communities is derived from the sand-
stone substrata and the wells run to a depth of approxi-
mately 1,800 feetf. At 2,000 feet below the surface salt water
has been encountered so that it is impossible to obtain more
water by drilling the wells deeper. The drilling of addi-
tional wells has proved not to produce an appreciable
amount of additional water. For some time it has been
obvious that even with severe restrictions on domestic use,
the wells could not continue to supply the existing popu-
lation. There is no other source of water supply in this
area except Lake Michigan.

Accordingly, the State of Illinois asks leave of this
Court to file its complaint for declaratory judgment and
injunction as aforesaid.

Respectfully submitted,

State oF IrLiNoIS,

Laraam CasTLE,
Attorney General of the State of Illinois,

‘WirLiam C. WinNss,
Assistant Attorney General,
Grorce BE. BiLLeTT,
CaARLES A. BaNE,
Cavviny D. TrRowsrIDGE,
Special Assistant Attorneys General,

Counsel for Complainant.
January 20, 1959.






IN THE

Supreme Court of the United States

Octoser TERrM, 1958.
No. ..., Original.

STATE OF ILLINOIS,
Complainant,
vSs.

STATES OF MICHIGAN, OHIO, PENNSYLVANIA,
MINNESOTA, NEW YORK AND WISCONSIN,
Defendants.

COMPLAINT.

To The Honorable the Chief Justice and the Associate
Justices of the Supreme Court of the United States:

The State of Illinois, by its Attorney General, brings
this suit against the Defendants, the States of Michigan,
Ohio, Pennsylvania, Minnesota, New York and Wisconsin,
for an injunction and a declaratory judgment establishing
the right of the State of Illinois and its instrumentality,
The Elmhurst - Villa Park - Lombard Water Commission, to
withdraw water from Lake Michigan for the domestic pur-
poses of the customers of said Commission, and for its
cause of action states:

1. The jurisdiction of this Court is invoked under Arti-
cle IT1, Section 2, of the Constitution of the United States.
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2. An actual controversy exists in connection with the
right of the Complainant to withdraw Lake water for the
purposes stated in that the States of Michigan, Ohio and
Pennsylvania have threatened to interfere with such pro-
gram and have represented that the other Defendants will
join in such interference,

3. This is a matter of immediate urgency. The 90,000
people whose needs for water for drinking and other
domestic purposes are proposed to be supplied by the
Commission are now dependent upon wells the ultimate
capacity of which has been reached. The capacity of these
wells is in fact inadequate to meet present needs, as illus-
trated by the circumstance that rationing of water use has
been placed in effect in the recent past in certain of the
areas proposed to be served by the Commission. It is
anticipated that during the two-year period in which the
Commission would be constructing its facilities for the
withdrawal of water from Lake Michigan, even more severe
water rationing measures will be required. During this
two-year period there is the ever-present hazard of the
disappearance of a substantial portion of even the presently
available well water, an event which would require drastic
measures in order to preserve the health, safety and wel-
fare of the affected communities.

4. The State of Illinois is a riparian and littoral owner
of Lake Michigan. The City of Chicago, Illinois, and its
suburbs constitute a metropolitan area located on the shore
of Lake Michigan.

5. An Act of the Illinois Legislature (I1l. Rev. Statutes
1957, Ch. 24, Art. 81, Vol. 1, pp. 734-736) provides that two
or more municipalities of the State may organize a com-
mission to provide a common source of water for such
municipalities; to install its mains along, upon, under and
across any highway, street, alley or public ground in the
State, including highways within a municipality; to finance



the acquisition of its system by the sale of revenue bonds
payable out of the proceeds of the sale of water to the
municipalities organizing it and other customers along the
line of its mains. ‘

6. The City of Elmhurst and the Villages of Villa Park
and Lombard, pursuant to the authority of such Act, or-
ganized The Elmhurst - Villa Park - Lombard Water Com-
mission in 1956, for the purpose of supplying water from
Lake Michigan to said municipalities and other customers
along its water line.

7. The City of Elmhurst and the Villages of Villa Park
and Lombard which formed the Commission are municipal
corporations of the State of Illinois located in the metro-
politan area of the City of Chicago. The City of Elmhurst
has a population of approximately 35,000, with its nearest
boundary approximately 16 miles from Lake Michigan.
The Village of Villa Park, with a population of approxi-
mately 16,000, adjoins Elmhurst on the west; and the
Village of Lombard, with a population of approximately
19,000, adjoins Villa Park on the west. The other com-
munities proposed to be served along the lines of the
Commission’s water mains are the Village of Addison, with
a population of approximately 4,500, and the Village of
Bensenville with a population of approximately 8,000, both
in DuPage County, and the Village of Elk Grove Village in
Cook County with a population of approximately 5,000.
(A map of the area is appended hereto.)

These communities are essentially residential communi-
ties of suburban Chicago and are developed with medium
to high-priced homes, the majority of which are single-
family, owner-occupied dwellings. Although commercial
developments are sufficient for local needs, such activity
is not important to the general economy of the general
area. Industry is limited to light manufacturing establish-
ments, the majority of which are located in Addison and
Bensenville. The Commission also proposes to furnish
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water to other customers, some of which are industrial
users along the line of its water main.

The Commission has also agreed with the Village of
Glencoe to furnish to said Village, upon its request, a sup-
ply of water to supplement that produced by the existing
facilities of said Village.

8. The communities of Elmhurst, Villa Park and Lom-
bard have up to this time depended upon wells for their
supplies of water. Originally, these communities were able
to obtain sufficient quantities of water from the wells.
However, during recent years the needs of the population
have exceeded the water supply available from wunder-
ground sources, and although many new wells have been
drilled, the total water supply has not been increased suffi-
ciently and the water level in all of the wells has been
dropping at an average rate of from 7 to 10 feet per year.
During the year 1958 there was a recession of water
levels of 20 to 30 feet. It has been necessary to drill the
wells deeper and deeper and to set the pumps lower and
lower until at the present time the pumps have been placed
at approximately 650 to 700 feet below ground level, which
is the lowest practicable setting. The water in the existing
wells of these communities is derived from the sandstone
substrata and the wells run to a depth of approximately
1,800 feet. At 2,000 feet below the surface salt water has
been encountered so that it is impossible to obtain more
water by drilling the wells deeper. The drilling of addi-
tional wells has proved not to produce an appreciable
amount of additional water. For some time it has been
obvious that even with severe restrictions on domestic use,
the wells could not continue to supply the existing popula-
tion. There is no other source of water supply in this area
except Lake Michigan.

9. In order to assure an adequate supply of water for
these municipalities and the vicinity, the Commission was
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organized as above stated and it proceeded to have engi-
neering studies made to obtain a source of supply; con-
tracted to purchase property on the shore of Lake Michigan
in the Village of Glencoe in Cook County, approximately 23
miles from the City of Elmhurst, as a site for a water intake
and pumping station; contracted to purchase a site for a
filter plant midway between the Village of Glencoe and the
City of Elmhurst; contracted to purchase an easement for
a water main over 14 miles of right-of-way of the Chicago
and North Western Railway Company; contracted to sell
water to the municipalities which formed the Commission
and other customers in the area; procured permits for the
construction of the project from the United States Corps
of Engineers, the Department of Public Works of the State
of Tllinois, the State Sanitary Water Board and the Village
of Glencoe, which are all the permits required by law;
prepared and adopted an ordinance for the issuance and
sale of $18,750,000 principal amount of water revenue bonds
to finance the construction of its system and contracted to
sell such bonds to a group of investment bankers headed by
Blyth & Co., Ine., Glore, Forgan & Co., and Harriman
Ripley & Co., Incorporated, and caused such bonds to be
executed and made ready for delivery.

10. On October 9, 1958, prior to the date proposed for
delivery of the bonds to the investment bankers, the State
of Michigan through its Attorney General, and thereafter
the State of Ohio on October 27, 1958 through its Attorney
General, and the State of Pennsylvania on October 29,
1958 through its Deputy Attorney General, directed letters
to the Commission threatening to take proceedings to halt
the proposed abstraction of water from the Great Lakes,
and it was further indicated informally that the other
Defendants would take similar action. Copies of the letters
received from these States are included in the Appendix
hereto. Because of these threats, the Commission has been
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unable to complete delivery of the bonds and without the
proceeds thereof it cannot proceed with its project. -

11. The right of the State of Illinois to withdraw water
from Lake Michigan for the domestic purposes of the
Chicago area was established by this Court in Wisconsin v.
Illinois, 281 U. S. 179 (1930), and was admitted by the
Defendants in their application filed to the present term of
this Court to reopen that case. The Defendants cannot
take any different position with regard to the taking of
water by this Commission. The Defendants have never
brought proceedings against the City of Chicago or any
other Illinois municipality to prevent the taking of water,
and have limited their proceedings to the agency which has
the function of disposing of the effluent of sewage, to wit:
The Metropolitan Sanitary Distriect of Greater Chicago,
seeking to require the return of such effluent to the Lake.
The Commission here involved has only the power to ac-
quire a supply of water. It has no function or power to
dispose of the sewage effluent. Only part of the communi-
ties to be served by the Commission are within The
Metropolitan Sanitary District of Greater Chicago, but like
that District they all dispose of their sewage effluent into
the Mississippi watershed.

12. The pumpage of the Chicago metropolitan area was
1,700 cubic feet per second in 1930. The amount of this
pumpage has not substantially varied from the time of its
approval in this Court’s decree in Wisconsin v. Illinois, 281
U. 8. 179 (1930). The average amount of domestic pump-
age proposed for the Commission is estimated at approxi-
mately 25 to 30 cubic feet per second during the next 20
years, with an estimated daily average withdrawal of 50
cubic feet per second by the year 2000. The amount to
be withdrawn is so small as not to be measurable in deter-
mining Lake levels either regarded alone or as affecting
the total amount of domestic pumpage by the metropolitan
area.
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13. The Defendants’ contention that the sewage effluent
resulting from domestic pumpage from Lake Michigan
within The Metropolitan Sanitary District of Greater Chi-
cago should be returned to the Lake was denied in the case
of Wisconsin v. Illinots, in 1930. An application to reopen
that case filed in the year 1957 was dismissed by this Court
and a new application seeking to reopen the case and to
require the Sanitary District to return its sewage effluent
to the Lake is now pending in this Court. Because (1) the
amount of water proposed to be withdrawn from the Lake
by The Elmhurst-Villa Park-Lombard Water Commission
is so insignificant as to amount to a matter de minimis,
(2) the need of the communities to be supplied by the
Commission is so urgent, (3) there is no legal obligation to
return to the Lake waste or effluent resulting from the do-
mestic use of water, (4) the Commission has no funetion
or power with respect to disposition of wastes, and (5) the
question of return of sewage effluent by that area is in-
volved in such other proceeding, the right of the Commis-
sion to withdraw water from the Lake for domestic
purposes as proposed by it should be declared without con-
sideration of any demand by the Defendants that the sew-
age effluent resulting therefrom be returned to the Lake.

‘Waererorg, the Complainant prays that a declaratory
judgment of this Honorable Court may be rendered to the
effect that (1) the Complainant, the State of Illinois, and
its instrumentality, The Elmhurst - Villa Park - Lombard
Water Commission, are entitled to proceed with the pro-
gram described in this complaint for the construction of a
pumping station, water intake, filtration plant and water
mains for the distribution of a common supply of water to
the City of Elmhurst and the Villages of Villa Park and
Lombard, and the other customers of said Commission lo-
cated along the line of its proposed water main, and the
withdrawal of water from Lake Michigan through such
system for the domestic purposes of said municipalities and
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other customers, and (2) restraining and enjoining the
Defendants, the States of Michigan, Ohio, Pennsylvania,
Minnesota, New York and Wisconsin, from interfering in
any manner with the construction of said water supply sys-
tem or the withdrawing of water from Lake Michigan for
the domestic uses of said City of Elmhurst, the Villages of
Villa Park and Lombard, and other customers of said
Commission, and that such other orders and judgments
may be entered herein as shall appear to this Court to be
necessary and proper in the premises stated by the
complaint.

Respectfully submitted,

StaTE oF ILLINOIS,

Lataam CasTLE,
Attorney General of the State of Illinois,

WiLriam C. WiNEs,
Asgistant Attorney General,

Georce E. BrureTT,
Cuarres A. Bang,

Carvin D. TROWBRIDGE,
Special Assistant Attorneys General,

Counsel for Complainant.
January 20, 1959.
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STATE oF ILLINOIS,
Couxty oF CooE.

George K. Billett, being duly sworn, deposes and says
that he is a Special Assistant Attorney General of the
State of Illinois, the Complainant herein, and that he has
read the foregoing complaint and that he is informed and
believes that the contents thereof are true.

Sworn to before me this ... day of
1959.

Notary Public.
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STATE OF MICHIGAN

StanToN 8. FAVILLE
Chief Assistant Atlorney General

OFFICE OF
PAUL L. ADAMS
ATTORNEY GENERAL
LANSING

REGISTERED MAIL
October 9, 1958

Mr, Robert T, Palmer, Clerk
Elmhurst-Villa Park-Lombard Water Commission
Elmhurst, Illinois

Dear Sir:

It has been brought to my attentlon that pursuant to legislation
passed by the legislature of your state, which became law on July 8,
1955, your Commission was organized on September 12, 1955 by ordinances
adopted by the clty council of Elmhurst and the village boards of Villa
Park and Lombard,

I understand that it 1s the function of your Commission to abstract
water from Lake Michigan for the use of these communities and that
thereafter the water 1s discharged into a sewer system which carries
it to the DesPlaines River, thence to the Sanitary Ship Canal. This
mears a diversion of water from Lake Michlgan to the Mississippi Basin
in addlition to the one that is now carried on by the Metropolitan
Sanltary District of Chilcago.

It is apparent from information coming to me that you intend to issue
$18 million worth of revenue bonds for the purpose of constructing

a raw water pumping statilon in the village of Glencoe, and that this
construction will be under way in March 1959, The purpose of this
letter is to advise you that unless your Commission desists from 1ts
apparent intention of diverting water from the Great Lakes Basin, the
State of Michigan intends to Institute such proceedings as may be nec-
essary to protect its interests for the halting of your proposed ab-
stractlon of water from the Great Lakes which at the present tlme are
at an extremely low level,

A copy of this letter is belng sent to Governor Stratton; to Attorney
General Latham Castle; and to the offlcials of the citles of Elmhurst,
Villa Park and Lombard, as well as to the village of Glencoe, which
apparently 1s cooperating with you in the construction of the pumping
station on Lake Michigan,

Very tru; yours,

PAUL L, ADAMS
Attorney General

PLA:NVO:h






OFFICE OF THE ATTORNEY GENERAL
mu.m:«ng:ﬁgsemmn STATE\Q\S OHIO
COLUMBUS 15

HUNTINGTON CARLILE
FIRST ASSISTANT ATTORNEY GENERAL

HUGH A.SHERER
CHIEF COUNSEL

October 27, 1958

Mr., Robert T. Palmer, Clerk
Blmhurst-Villa Park-Lombard Water Commisslon
Elmhurst, Illinois

Dear Sir:

Information has reached this office that in accordance with legisla-
tion passed by the Illinols Leglslature, which became effective on

8 July, 1955, that your Commission was organized on September 12, 1955,
pursuant to ordinances adopted by the City Council of Elmhurst and the
Village Boards of Villa Park and Lombard,

Information at hand indicates that your Commisslon proposes to divert
waters from Lake Michigan for the use of the above communities and
that thereafter this water as used for domestlic pumpage is to be dls-
charged into a sewer system whlch 1s connected to the Des Plaines
River and thence into the Sanitary Ship Canal, This diversion of
water from Lake Michigan into the Mississippi River Basin parallels
and is in addition to the one that is now being accomplished by the
Metropolitan Sanitary District of Chicago,

The information at my disposal further indicates that you propose to
issue $18 million dollars worth of Revenue Bonds for the purpose of
constructing this diversion system and pumping statlon in the Village
of Glencoe and that this construction will be commenced by March of
1959.

Please be advised that the State of Ohio believes this diversion to
be in violation of thelr riparian and littoral rights to the waters
of the Great Lakes and that the State of Ohio further intends to take
such legal actlon and proceedings as may be required to protect this
state's interests and to stop your proposed diversion of water from
the Great Lakes! Basin into the Mississippi River Basin,

A copy of this letter is being sent to Governor Stratton, to Attorney
General Latham Castle and to the officials of the Cities of Elmhurst,
villa Park and Lombard, as well as the Village of Glencoe, all of
which are apparently in cooperation with your organization in the
proposed diversion of the waters of the Great Lakes! Basin,

neerely,
e
WILLIAM S
Attorney General
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OFFICE OF THE ATTORNEY GENERAL
HARRISBURG

REGISTERED MAIL October 29, 1958

City Council
City of Elmhurst
Elmhurst, Illinois

The Honorable, the Members of the City Council:

It has been brought to my attention that pursusnt to legislation
passed by the legislature of your state, which became law on July 8, 1955,
the Elmhurst-Villa Park-Lombard Water Commission was organized on
September 12, 1955, by ordinances adopted by the City Council of Elmhurst
and the village boards of Villa Park and Lombard,

Pennsylvania has been informed that this Commission intends
to abstract water from Lake Michigan for the use of the communities of
Elmhurst, Villa Park and Lombard; and that after the water has been dis-
charged into a sewer system it will be carried via the Des Plaines River
and the Sanitary Ship Canal and, ultimately, diverted to the Mississippi
River Basin, This would constitute a diversion out of the Great Lakes Basin
and into another watershed, Such activity would constitute a deprivation of
the rights of Pennsylvania as a riparian sovereign on Lake Erie, since any
abstraction of water from Lake Michigan lowers the lake lavel of Lake Erie,

From information received, it is apparent that the Water Com-~
mission intends to issue $18 million worth of revenue bonds for the purposs
of constructing a raw water pamping station in the village of Glencoe, and
that this construction will be under way in March, 1959, This letter is to
advise you that the Commonwealth of Pennsylvania intends to institute such
proceedings as may be necessary to protect its interest for the halting of
this proposed abstraction of water from the Great Lakes,

Coples of this lstter ars being unttoth.intoruudlhuand
local olﬁchll.

Very tzuly yours,

Lais G. éw
un &“
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