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by the United States
in Caillou Bay ........... 36, 44, 46-47, 208-210

in East Bay ........ 17-18, 46-47, 163-165, 168
in other Mississippi Delta
Bays 182, 183
Acts of Louisiana
concerning Caillou Bay
assertion of ownership and

title ..o 31, 42, 46-48, 205, 206
provision for leasing ... 47, 206
regulation of oyster fishing ............. 47, 205
regulation of shrimping ... 47, 206

concerning East Bay
assertion of ownership and

title ............ 18, 27, 31, 32, 155-156, 157
assertion of ownership of

salt water shrimp ... 157
prevention of pollution ... .. 160

regulation of oyster fishing ....20-21, 27, 155
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concerning other Mississippi Delta Bays
assertion of jurisdiction ................... 180, 181
assertion of title ... 180, 181
regulation of shrimping ... 180
concerning Shell Keys ... 211
Arrests of foreign vessels by Louisiana
In East Bay ..o 18, 160
in other Mississippi Delta Bays ............... 18, 181
Artificial modifications made at
East Bay see East Bay
Ascension Bay ... 276-283
Assimilation of islands and low-water
elevations to mainland
islands (other than mudlump islands)
at Caillou Bay ..o 291-300
mudlumps
in general ... ... .. 176-178
at North Pass ... ... ... 254-258
at Pass a Loutre ... 260-262
at South Pass ... 231-234
at Southeast Pass ............cooeeeiiii 264-269
Atchafalaya Bay ..o 308-312
B
Bays (see also Juridical Bays, Missis-
sippi Delta Bays, specific proper
names and United States)
closing lines
international law principles
prior to 1918 ... 130-131

qualification under Convention on the
Territorial Sea and Contiguous
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Zone see discussion of particulars
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ten-mile limit ....._.. 8, 10-11, 14, 132, 186-187
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United States position, 1918-
1948 12, 132-145
interdistributary growth cycle .............. 174-175
islands within, treatment of ... 245-248

land-locked characteristics
see also Convention, Art. 7(2)
U. S. position, 1918-1948 ....._. 9, 13, 132-145
low-water elevations within,

treatment of ..... ... 245-248
overlarge

Ascension Bay ... 276-283

Atchafalaya Bay ... 308-312

Bisector-of-the-angle method of natural
entrance point selection see
Natural entrance points

Blind Bay
assimilation of mudlumps ... 260-262
historic claims see Mississippi Delta Bays
juridical bay qualifieation ...................... 262-264
Bucket Bend Bay
alternative closing lines .......................... 258-260
assimilation of low-water elevations
at North Pass ... 254-258
historic claims see Mississippi Delta Bays
qualification as a juridical bay ................... 258
Bull Bay oo 258
C
Caillou Bay

admission by U. S. as to inland
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water status ... 36, 44, 184-200

cartographic history ... 286-287
historic economic exploitation

by surrounding residents ............ 202-204

historic geographic integration
with surrounding landforms ...44-45,

202-204
historic need for control by
surrounding residents ................ 202-204
island assimilation to mainland .............. 291-300
juridical bay qualification .....__. 184-200, 285-286,
301-304
alternativeclaims ... 304-305
scereening islands ... 305-308
well-marked headlands ... 285-286
jurisdiction by Louisiana since
1812 35, 47, 204-208
land areas omitted from Set of 54
Maps, existence of ... 287-290

prejudice to Louisiana’s claims
by United States’ action ....35-37, 41, 200-202
by United States Supreme

Court’s action ... ... 201
recognition of bay status by
United States ............ 36-40, 43, 186-187
Charts
changes made in East Bay ... 13
distinguished from maps ............ 273-275, 283-285
effect of land forms shown thereon ............ 283-285

Closing lines see Bays
Convention on the Territorial Sea and
Contiguous Zone
Art. 7(2) qualification
Blind Bay .o oooeeeeeee 262-264
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Bucket Bend Bay ... 254-260
Caillou Bay ..o 301-304
East Bay ..o 220-231, 234-236
Garden Island Bay ....................... 269-271
Redfish Bay ....ooooomeoe 269-271
Art. 7(3) qualification
Caillou Bay ..o 305-308
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Atchafalaya Bay ... ... 308-312
Art. 7(6) qualification ... 29-35, 37-39, 46

see also historic references under
proper name of each bay
Cook Inlet, comparison to East Bay see
East Bay
Corps of Engineers
artificial changes made at East Bay ........ 145-150
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237-241
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Disclaimers by United States
absence of in Caillou Bay to

1968 .o 37, 208-210
effect of
as discussed in Cook Inlet case ................... 16
Caillou Bay ... 37-39, 210
East Bay ... 8-10, 15-16, 170-172
Mississippi Delta Bays ... 184
E

East Bay
acquiescence to Louisiana’s claims
see Acquiescence
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acts of Louisiana concerning see Acts
artificial modifications ... ... ... 145-150
changes in configuration (historic) ... 145-150
comparison with Cook Inlet ... 19-21, 26
deterioration of Joseph Bayou land-
form .. 51-53, 250-254

disclaimers by U. S. see Disclaimers
historic economic exploitation by
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historic need for control over by
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1918-1948 o 9, 132-145
closing line A to 1950 ... 12, 220-221
closing line A to 1956 ....._... 9, 14, 53, 221-224
closing line B* to 1962 ..._....._..... 53, 225-229
closing line C to 1969 ... 231
closing line A to present ................ 234-236
closing line B to present ................ 52, 236-237
closing line B' to present ... 241
closing line C to present . ............... 241-242
closing line D to present .. ... 242
natural entrance points .................. 12, 220-221
semicircle test requirements see
Semicircle test

sovereignty, exercizes of by Louisiana

see Sovereignty
United States, recognition of the inland

water status of ... . 8
water area measurement see Semicircle test
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Florida Keys
compared to Isle Derniere ......... 55-57, 297-300
compared to Shell Keys ... 210-220
G
Garden Island Bay
historic claims see Mississippi Delta Bays
mudlump assimilation problems ... 264-269
qualification as a juridical bay ............_. 269-271
H
Headlands
Ascension Bay ... 276-283
Caillou Bay ..o 285-286, 304-305
Bast Bay ... . 220-221, 225-234
I

Inland waters (see also proper names
of bays and United States)
Caillou Bay, status of waters
admitted by United States ......36, 44, 184-200

claimed by Louisiana ... 204-208

recognized by United States
Supreme Court ........................ 184-200

claims distinet from territorial

waters ... 6-7(fn.), 163-170
East Bay, United States recognition ................ 18
Shell Keys ..o 210-220
Innocent passage ... 25-28

International Law (see also Convention
on the Territorial Sea and Contiguous
Zone)
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Isle Derniere
assimilation to mainland ... 291-297
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Jetties
at South Pass ... ... 11, 145-150
at Southwest Pass ... 11, 145-150
Juridical Bays
Ascension Bay ... 276-283
as determined by Convention see
Convention on the Territorial
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Atchafalaya Bay ...l 308-312
Blind Bay ..o 262-264
Bucket Bend Bay ... 258

Caillou Bay see Caillou Bay
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policy prior to 1948 ... . 132-145
East Bay see East Bay
Garden Island Bay ... 269-271
Redfish Bay ..o 269-271
Jurisdiction (see also Sovereignty)
acquiescence in assertion of
CaillouBay ... 36, 44, 47, 208-210
East Bay ... ... 17, 47, 163-170
Mississippi Delta Bays ...ooocoooooeeoo 182-184
Shell Keys ... 210-220
disclaimers to by U. S.
Caillou Bay ... ... 37-39, 210
East Bay ... ... 8-10, 16, 170-172
Mississippi Delta Bays ... 184
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Caillou Bay .................. 35, 47, 204-208
open, apparent exercize of in
Fast Bay .................. 18, 27, 163-170
point-to-point basis of in Mississippi
Delta Bays ................. 45, 47, 179-182
L
Land-locked see Headlands
Louisiana Acts see Acts of Louisiana
Low-water elevations
assimilation to mainland
at North Pass ... ... 254-258
at Pass a Loutre ... .. 260-262
existence of at South Pass,
effect . 275-276
within bays, treatment of ... . 245-248
M

Maps see Set of 54 Maps
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Caillou Bay ..o 204-208
Bast Bay oo 154-162
Mississippi Delta Bays ......ooooeeeeeeo. 179-182
Mississippi Delta Bays (other than
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claims see Acquiescence
disclaimers of U. S. see Disclaimers
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historic economic exploitation by
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historic geographic integration with
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historic need for control of by
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jurisdiction asserted on a point-
to-point basis ... 179-182

Mudlumps
assimilation to mainland ....................... 174-175
at North Pass ... .. 254-258
at Pass a Loutre ... 260-262
at South Pass (#93) ... 231-234
at Southeast Pass ... 264-269
existence of at South Pass
HOS e 273
O e 271-273
N

Natural entrance points (see also Headlands)
bisector-of-the-angle method
of determination ..................... 229-231

East Bay
closingline A ... 9,11, 14, 220-221

closing line B* ... 53, 229-231
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North Pass, assimilation of
low-water elevations ... 254-258
0]
Overlarge bays see Bays
Oyster leases
Caillou Bay ..o 47, 204-208
East Bay ... ... 20-21, 27, 154-162
Mississippi Delta Bays ... 179-182
P
Paddy Bay oo 258
Planimetry, methods of for meeting
Semicircle test
Method 1 (known as conservative
method) .. 242-245
Method 2 ... . 51-53, 236-237
Method 8 . . . 51-53, 234-236
Pollution control in East Bay ..................... 154-162

Protest, absence of by foreign
governments after arrests ....20, 163-170

R
Redfish Bay
historic claims see Mississippi Delta Bays
mudlump assimilation ... 264-269
qualification as a juridical bay ............... 269-271
Resurvey by U. S. in 1970, effect of ...................... 285
S
Semicircle test
East Bay meets test
closing line Ato 1950 ... 12, 220-221

closing line A to 1956 ...__... 9, 14, 53, 221-224
closing line B' to 1962 ... 53, 229-231
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(see also Planimetry)
conservative (Method 1), use of ........ 242-245
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(Method 2) ... 248-250
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distinguished from charts ........ 273-275, 283-284
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inadequacy of ... .. 200-202
omissions at Caillou Bay ......................... 287-291
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Louisiana Acts ... 210-220
inland water status recognized
by U. S. to 1961 ... 210-220
Shrimp
ownership ... 154-162
restrictions on fishing
Caillou Bay ....cooooeeeeeee 47, 204-208
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Mississippi Delta Bays ... 179-182
South Pass
jetties e 1452150
mudlumps

effect Of oo 273-279
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enforcement of jurisdietion ....... 6-7(fn), 31
42, 46-48, 205-206
fishing licensing ... 205
mineral leasing ... 6-7(fn), 47, 206
oyster leasing ....................... 6-7(fn), 47, 205
shrimp regulating ... 47, 206
East Bay
arrest of foreign vessels ....18, 20, 31, 32, 160
comparison with Cook Inlet case............ 19-21
fishing licensing ... 20, 159
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Well-marked see Headlands
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No. 9, ORIGINAL

In the
Supreme Cmut of the United States

OcTOBER TERM, 1973

UNITED STATES OF AMERICA,
Plaintiff,
V.

STATE OF LOUISIANA, ET AL.,
Defendants.

ERRATA TO LOUISIANA’S MOTION AND MEM-
ORANDUM DATED MAY 13, 1974

Certain minor typographical errors occurred in
Louisiana’s May 13th filing and these errata are sub-
mitted as corrections thereof.

L.

In the Memorandum the following corrections are
indicated.

1. At page 16, the citation for the quotation at
the top of the page reading “394 U.S. 11, 78 n. 104”
should read “394 U.S. 11, 77 n. 104.”

2. At page 22, at the bottom of the top para-
graph, the last sentence reading ‘“Notes 28 and 30, 394
U.S. 11, 24, 30...” should read “Notes 28 and 30, 394
U.S. 11, 24, 26....”

3. At page 38, the first line of the second quota-
tion, beginning “On the same basis,” the date “1948”
should be “1958.”
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IL.

In the Motion the following corrections are in-
dicated:

1. At page 252, the first line, “From La. Exh.
383’ should read “From La. Exh. 343.”

2. At page 280, Finding 48.M, the first line, “The
natural entrance points of Ascension Bay. . .” should
read “The outer entrance points of Ascension Bay....”

3. At page 281, Finding 48.N, the second line,
“as natural entrance points” should read “as outer
entrance points.”

Respectfully submitted,

WILLIAM J. GUSTE, JR.
Attorney General
State of Louisiana

FREDERICK W. ELLIS
Special Assistant
Attorney General

PAUL M. HEBERT
VICTOR A. SACHSE
OLIVER P. STOCKWELL
FREDERICK W. ELLIS
WILLIAM E. SHADDOCK

Special Assistant
Attorneys General

May 27, 1974
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PROOF OF SERVICE

I, the undersigned, authorized to act on behalf of
the State of Louisiana, certify that copies of the fore-
going Errata to Louisiana’s Motion and Memorandum
were hand delivered to Federal Counsel in Memphis,
Tennessee, on May 27, 1974.

FREDERICK W. ELLIS







No. 9, ORIGINAL

In the
Supreme Tmuet of the United States

OcTOBER TERM, 1973

UNITED STATES OF AMERICA,
Plaintiff,

V.

STATE OF LOUISIANA, ET AL,
Defendants.

MEMORANDUM IN SUPPORT OF MOTION TO
CLARIFY, AMEND AND SUPPLEMENT FINDINGS
OF FACT AND CONCLUSIONS OF LAW IN THE
DRAFT OF THE PROPOSED REPORT OF
THE SPECIAL MASTER

May it Please the Special Master:

Following the suggestions of the Special Master
in his letter of February 21, 1974, Louisiana is filing
with this memorandum a motion to clarify, amend and
supplement findings of fact and conclusions of law
contained in the tentative draft of the proposed report
of the Special Master.

In the reference to the Special Master, the United
States Supreme Court suggested primarily that the
Special Master resolve certain factual issues and find
facts on which the Court could base its final opinion
in establishing the extent of Louisiana’s claim under
the Submerged Lands Act. Such being the Court’s in-
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struction, it is extremely important to Louisiana to
have the Special Master find detailed undisputed facts
on certain issues so that the Court may consider these
factual determinations along with the conclusions
drawn from the facts by the Special Master. This would
obviate the necessity of the Court remanding to the
Special Master issues for additional findings of fact if
the Court disagrees with the conclusions reached by the
Special Master on particular issues where all of the
facts were not detailed in the Special Master’s report.

In his draft, the Special Master commented on
Louisiana’s proof of historic waters, “As the United
States does not dispute any of the factual evidence pre-
sented in support of these allegations, they must for
purposes of this report be taken astrue.” ! In view of

!This sentence follows the statement on pages 17 and 18,
which reads as follows:

“The State of Louisiana, however, insists that both
before and after the Geneva Convention, it has ex-
ercised over certain, if not all, of the disputed areas
sovereignty of a type consistent only with inland waters,
and that there has never been any protest either by any
foreign power or by the United States as to the exercise
of this sovereignty. This consists of the granting by the
State of Louisiana of certain oyster and mineral leases,
the regulation by it of fishing in the waters in question,
including the exclusion of unlicensed vessels and in at
least one instance the arrest of foreign unlicensed fisher-
men in those waters, the enforcement of pollution control
regulations in the area, and the protection of wildlife in
the area by both the State of Louisiana and the United
States.”

While maintaining that the acts are consistent only with
a claim of inland sovereignty, because, among other reasons,
the Acts were done under a juridical basis (Pollard’s Lessee
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the undisputed evidence on Louisiana’s historic bay
claims, we suggest that the Master make detailed find-
ings of fact on such to perfect the record for the Court.

We will first consider East Bay. In approaching
Louisiana’s historic inland water claim as to East Bay,
it is necessary to consider what the Supreme Court
said in referring this issue to the Special Master. The
Supreme Court stated:

It would be quite another to allow the United
States to prevent recognition of a historic title
which may already have ripened because of past
events but which is called into question for the
first time in a domestic lawsuit. The latter, we be-
lieve, would approach an impermissible contrac-
tion of territory against which we cautioned in
United States v. California.?

This means that the Special Master must de-
termine Louisiana’s historic bay claim as to East Bay
when Louisiana’s claim was “called into question for
the first time in a domestic lawsuit.”

In determining when Louisiana’s claim was first
called into question, we refer to the Suggested Findings
of Fact and Conclusions of Law filed by the United

v. Hagan, 44 U.S. (3 How.) 212 (1845) which has been
limited as appertaining only to inland waters (United States
v. California 332 U.S. 19 (1947)), Louisiana disagrees with
any implication that acts of sovereignty must be consistent
only with inland classification to be effective in establishing
an historic inland claim.

2United States v. Louisiana, 394 U.S. 11, 78, note 104,
(emphasis added).
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States with the Special Master by cover letter dated
December 3, 1973, from which we quote:

The United States has at all times in this litiga-
tion, since the filing of the first complaint in 1948,
asserted that East Bay is not inland water within
the operative meaning of that term in these pro-
ceedings. (Finding No. 6).

Accordingly, the Special Master should determine
whether Louisiana’s historic bay claim to East Bay
had ripened into such ownership by past events at that
time. Actions of the United States after that date in
attempting to prevent recognition of such a historic
title “would approach an impermissible contraction of
territory against which we cautioned in United States
v. California.”

Louisiana has maintained that when Louisiana
was admitted as a state in 1812, East Bay was a juri-
dical bay. The United States, in its Findings of Fact
and Conclusions of Law filed with the Special Master
by cover letter dated December 3, 1973, admitted, in
Finding No. 8:

Before 1900, East Bay appears to have had such a
configuration that its entrance did not exceed 10
miles in width. Since at least 1918, the entrance of
the bay has been more than 10 miles wide. La.
Exh. 23.

and further, in Finding No. 9, United States admits
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Nevertheless, if one applies the 10-mile closing
rule until 1958 ® and the Convention on the Ter-
ritorial Sea and the Contiguous Zone thereafter,
East Bay, if once a true inland bay, ceased to be
a juridical bay ever since at least 1918. See the
Chapman Line of 1950 which did not enclose East
Bay.*

The closing line of East Bay as a juridical bay to
1918 between the outer natural entrance points was
8.58 nautical miles wide. East Bay landward of this
closing line contained 81,588 acres. The number of
acres to satisfy the semicircle test amount to 24,502,
being 7,086 acres in excess of the semicircle test. This
evidence is undisputed, as is the data showing East
Bay satisfied the semicircle test and had a mouth be-
tween natural entrance points of barely 11 miles from
1918 to 1956. La. Exh. 23A, and Finding 1.C and 2.M.

It would thus appear that there is no dispute be-

3United States v. California 389 U.S. 139 (1965) did not
apply the 10-mile rule until 1958, but applied the Convention
24-mile rule and semicircle test retroactively, to determine
the extent of inland waters acquired by California upon
statehood in 1850 and the grant acquired under the 1953 Sub-
merged Lands Act. The evidence is uncontroverted that at
least until 1956 East Bay, between natural entrance points
(Line A) clearly met the Convention tests, even by the most
conservative area measurement systems. See Findings 1.C,
2.1, 21 and 22.

‘But see the Measurement of the Geographic Area of the
United States, Plate VIII, the congressionally sanctioned and
still used study which did enclose East Bay. See Finding 6.I-N
and La. Exh. 52,
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tween the United States and the State of Louisiana
that East Bay was a juridical bay at least until 1918,
with a closing line of less than ten miles.® The law never
restricted a bay to a width of ten miles ® but never has

5See U.S. Exh. 103, letter from Dean Rusk to Robert F.
Kennedy, dated January 15, 1963, stating that prior to the
December 10, 1951 ICJ decision in the Anglo-Norwegian Fish-
eries case, the United States followed the “so-called ten-mile
rule for bays” (emphasis added) but thereafter sought adop-
tion by the U. N. of a 10-mile limit. This letter of the Secre-
tary of State thus indicates that this country, in foreign rela-
tions after December 10, 1951, recognized the ICJ Decision
rejecting the “so-called” ten mile rule as having ever been
international law. Certainly, the United States, outside of oil
litigation, would not have lightly continued to advocate a
position in foreign relations as law which a world tribunal
had declared in violation of international law; nor is it con-
ceivable that a distinguished statesman like Dean Rusk would
have refused to recognize that the ICJ ruling was entitled to
respect, even retroactively. Other evidence in the record of
this case indicates that while perhaps advocating a ‘“10-mile
rule in international relations,” this country recognized con-
siderably greater bay closures (See Findings 1.B, 2.B, C, D
and L).

“The North Atlantic Coast Fisheries Case, sometimes cited
as the source of the so-called 10-mile rule, in fact did not
hold that there was a ten-mile rule of law on bays, but merely
recommended that the parties specifically agree on a 10-mile
limit which they did, for only some of the bays in question,
because of the absence of a defined bay size limit in interna-
tional law. “[T]hese circumstances (certain prior agreements
or proposals by Britain) are not sufficient to constitute this
a principle of international law, it seems reasonable to pro-
pose this rule...” Hague Court Reports (1910), p. 188. It
was still merely being proposed in 1956, and never became
law. See United States v. California 381 U.S. 139, 163-165
(1965) applying Convention standards retroactively, due to
the void of clear prior limits. Thus, as per Secretary Rusk’s
letter, U.S. Exh. 108, noted supra, and the evidence of the
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the United States, even in its oil claims in this case,
urged a lesser limit * for bay closing lines.

As noted above, we have shown that the “so-
called” (as Dean Rusk styled it) 10-mile rule was not
a rule at all, but only a rejected proposal. East Bay,
from its very first appearance on charts until at least
September 17, 1956, by the most conservative of area
measurement methods (specifically the method ap-
proved by the Special Master) continuously qualified
as a bay behind a line connecting its outer natural en-
trance points (not using the jetties), which only slight-
ly exceeded ten miles after 1918. Although the Su-
preme Court stated that:

East Bay does not meet the Semicircle test
on a closing line between its seawardmost head-
lands—the tip of the jetty at Southwest Pass and
the southern end of South Pass,

it did expressly hold:

There is a line which can be drawn within

charts until 1956, La. Exh. 23A, Findings 1.C, 2.L, 21 & 22
in the period 1951 to 1956, the United States was recogniz-
ing a width standard which when applied to East Bay, called
for its classification as inland waters, for the closing line
distance was barely 11 miles wide between natural entrance
points on the August 22, 1955 chart, and was not signifi-
cantly greater on any prior charts.

“A greater limit—a twenty-mile rule—was used by fed-
eral treasury and law enforcement officials, presumably for
many years before and after a 1929 letter reflecting it. See
finding 2.C. Of course, East Bay has never had a mouth even
approaching twenty miles in width.
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East Bay, however, so as to satisfy the semicircle
test. United States v. Louisiana, 394 U.S. 11,
53, 54.

The Supreme Court was right. The Court will
need the Master’s findings concerning data on the
juridical status of East Bay during the entire period
June 5, 1950 to the present to govern disposition of
revenue from bonuses, rentals and royalty paid over
the years. A ruling that the status from June 5, 1950
to 1956 is irrelevant would contradict the agreement of
the parties on the need to decide the status of waters in
East Bay since June 5, 1950 (Joint Pretrial State-
ment, Issues 6(3), p. 5). This is a matter of great
materiality since many of the mineral leases were
granted prior to 1956.

The factual findings requested by Louisiana on
measurement data have been absolutely uncontested
and inevitable conclusions are compelled by the data.
See Findings 1, 2, 21, 22, and 26 with supporting ref-
erences which cannot leave any doubt and are clearly
compelled by the record: East Bay behind the closing
line between its natural entrance points was always
unquestionably an inland water body with a configura-
tion that was recognized as a bay under international
law, certainly at least between June 5, 1950 and 1956;
and further, it was a bay by the principles the Supreme
Court retroactively applied in the 1965 California de-
cision and even a bay under principles retroactively
recognized in foreign relations by the United States
after December 1951. This is also true as to important
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dates: in 1948, when for suspect reasons,® federal oil
litigation claims over East Bay were first asserted for
domestic purposes; in June 1950, the date for com-
mencing accounting between the parties; as of the
1953 enactment of the Submerged Lands Act; and
until 1956 when Chart 1272 was changed contempo-
raneously with the 1956 government motion for a gov-
ernmental injunction to prevent drilling in East Bay
and other offshore areas, which change should also be
suspect.

Recognition of East Bay’s long standing status
as a juridical bay is also material and adds importance
to Louisiana’s claim to that waterbody as an historic
bay. Under the principle urged by the United States at
the Hague Conference in 1930 and recognized as the
United States position in the U. N. Conference on the
Law of the Sea which led to the 1958 Convention, and
also recognized in testimony by international law ex-
perts in this case,

Waters, whether called bays, sound, straits,
or by some other name, which have been under the
jurisdiction of the coastal state as part of its in-
terior waters are deemed to continue as part
thereof. (Statement of Mr. Miller, the representa-
tive of the United States of America, at the Hague
Conference on the Codification of International
Law in 1930 quoted as a part of the United States
position under the approving heading, “Scope of
the Theory of Historic Bays,” in the Preparatory

$See Judge von der Heydt’s findings in the Cook Inlet
Case treated in findings 7.C-D, and in note 9 infra.
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Documents, Vol. I, Official Records U. N. Con-
ference on the Law of the Sea 1958, U. N. Doec. A
Conf. 13/37, at page 37.)

But if you might have started even with a geo-
graphic bay but in fact as a result of change it
ceased to be one but you continued to assert rights
in those bays, and other people continued to recog-
nize them, then you might have moved from, if
you will, a geographic to an historic bay. Dr.
Henkin, Tr. 4912-13.

See testimony of Dr. Bouchez, Tr. 957-66.

We have shown elsewhere that the Supreme Court
has deemed the indentations of the Mississippi Delta
to have sufficient geographic characteristics to be con-
sidered as historic bays. See footnote 100, 394 U.S. 11,
75. We have more than demonstrated the correctness of
the Court’s approach by proving that by every stan-
dard, East Bay was geographically and legally a bay
until at least 1956 behind a line connecting its outer
natural entrance points.

Even after East Bay exceeded the ten-mile pro-
posed limit commencing in 1918, if it had not been
juridically an inland water body at its outer mouth, it
was at least a geographical bay until 1956 behind its
outer natural entrance points. The line met the semi-
circle test and a fallback line would have been ap-
propriate, even under the North Atlantic Coast Fish-
eries Arbitration recommendation and the policy of
the United States. See Findings 1 and 2, especially
2.L(3), 2.N, and Figure 3.
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The nexus between the historic and geographic
considerations simply cannot be ignored if the Su-
preme Court’s views are to be followed. “Whether par-
ticular waters are inland has depended on historical as
well as geographical factors.” 394 U.S. 11, 23 (in the
context of discussing the historic waters claims of
Louisiana under the broad Coast Guard Line claim).

The principle announced that waterbodies once
inland remain inland, accords with the Supreme Court
opinion, for it is derived from historical geographical
reasoning. Nor does the principle conflict with the
ambulatory commentary of the Supreme Court, if
mechanistie literalism is avoided and context consid-
ered. That ruling was not in the context of Mr. Miller’s
point that waterbodies, whether straits, sounds or bays,
remain subject to the jurisdiction of a state once they
fall under the jurisdiction of a state. Surely the Su-
preme Court has recognized that no amount of geo-
graphic change of the shoreline in an historic bay will
change its legal status, since continued legal status is
not dependent on precise present geography. . . . other
areas of water closely connected to the shore, although
they do not meet any precise geographical test, may
have achieved the status of inland waters by the man-
ner in which they have been treated. . .”” 394 U.S. 11,
23. A fortiori, if waters had formerly met precise geo-
graphical tests and had also been treated as a bay,
failure to continue to meet precise geographic tests
would be immaterial. Thus, the doctrine is traceable to
the Court’s language. Mr. Miller at the Hague was not
speaking of mere changes of shoreline and related
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three-mile projections from the shoreline; Mr. Miller
was speaking of geographic entities not changing
status.

The question after 1948, when the United States
made its oil claims for East Bay as against the State
of Louisiana, is not whether thereafter the federal
government continued to recognize the bay, for as the
Supreme Court has stated,

it would be impermissible to allow the United
States to prevent recognition of an historic title
which may have already ripened because of past
events but which is called into question for the
first time in a domestic lawsuit. The latter we be-
lieve would approach an impermissible contrac--
tion of territory against which we cautioned in
United States v. California. U.S. v. Louisiana,
394 U.S. 11, 78 n. 104.

For this obvious reason the Court in Alaska considered
“suspect” post-oil litigation matters.” The only ques-

9United States District Judge James S. von der Heydt,
in his findings of fact and conclusions of law dated the 29th
day of January, 1973, in the suit of United States of America
v. State of Alaska, Civil No. A-45-67, found:

“103. The so-called disclaimers relied upon by the United
States government are ineffectual because (a) they are re-
futed by historic evidence, referred to above, which is clear
beyond doubt; (b) they were hastily prepared, based on ques-
tionable research, and offered in a self-serving effort by the
federal government to have the Court disregard historic facts;
and (c) came at a time when historic title had already ripened
into ownership of the disputed area of Cook Inlet.

104. The background investigation pertaining to the letter
from Abram Chayes to Frank J. Barry dated May 3, 1962
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tion after 1948 is, did any foreign nation protest or
otherwise cease to recognize abundant assertions of

was done by a staff assistant in the Office of the Secretary
of State’s Legal Advisor. The investigation was limited to
records of the State Department. (Exhibit 58; Chayes’ depos.
pp. 5-12; Yingling’s depos. pp. 5-12; 15-16; 18-21)

105. The background investigation pertaining to said let-
ter was inadequate in that: (a) not all of the records of the
State Department or other departments necessary to form an
adequate basis for the conclusions contained in said letter were
searched; (b) an adequate investigation would have required
research by one person of at least three months, whereas in
fact, the one person assigned to the project took only six
days. (Simon’s depos., p. 54-55; Exhibit HT; HT-1; Alaska’s
11th Set of Interrogatories No. 4)

106. The conclusions contained in the letter from Leonard
Meeker to Shiro Kashiwa, dated July 3, 1969, were based on
on research other than that referred to above, plus an insignif-
icant amount of additional research. (Carter’s depos., pp.
6-11)

107. The charts depicted by Exhibit 73 were drafted by
the Law of the Sea Baseline Committee at a time when this
case was pending in this court. Among the members of that
committee at the time was the principal attorney for the
United States in this litigation. Said exhibit cannot be said
to be an unbiased product. (Hodgson’s depos., pp. 10-15; Ex-
hibits HY, HX, IB, IC, IC-1)

108. The background factual research pertaining to Ex-
hibit 73 was based upon no information other than that refer-
red to in Findings 104-106. (Hodgson’s depos., pp. 6-7; 44-
45; 48-49)

109. Contrary to the position now advanced by the United
States in lower Cook Inlet, the Baseline Committee determined
Long Island Sound to be historic waters of the United States
in the absence of a declaration by the Executive Branch to
that effect. The Baseline Committee failed to discuss, in its
deliberations, the possible historic status of Cook Inlet and
it is clear such committee did not have before it the evidence
which has been presented to this Court. (Hodgson's depos.,
pp. 49, 151-153; 157-159; Exhibit HX).”
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jurisdiction theretofore made by both the United States
and Louisiana and thereafter continuously and vigor-
ously asserted by Louisiana? Even a foreign protest
would be irrelevant if the title had ripened.

Almost contemporaneously with the filing of the
lawsuit against Louisiana in 1948, even in 1946, offi-
cial publications of the federal government were still
representing to the world that East Bay measurements
showed it to be inland waters, and the measurements
are still officially used.*

There is an overwhelming preponderence of evi-
dence showing the possession of East Bay as a body of
inland water, which should be the subject of findings;
e.g., see Finding 5 treating facts such as the following:
oyster leasing in 1903 and for many decades there-
after; patrolling by armed vessels which excluded
foreign vessels from East Bay immediately after World
War I, and during the 1920’s; reinforced further by
mineral leasing of the entirety of East Bay in 1928
with a great multiplicity of operations or contracts
made during the 1930’s and 1940’s pertaining to East
Bay; the subjecting of foreigners to the regulatory ju-
risdiction of Louisiana, through licensing Japanese
fishermen and enforced compliance with Louisiana
conservation laws; the exclusion of unlicensed out-of-
state and foreign fishermen by Louisiana patrol vessels
as far as the memory of witnesses extended (to 1918);
the actual arrest of several foreign vessels in 1946 or

LMeasurement of Geographic Area of the United States,
Plate VII], La. Exh. 52 (1 § 2). See Findings G.I—O.
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1947; the continued and renewed mineral leasing in
the 1940’s and 1950’s by the State of Louisiana; and
many other acts, state and federal.

By comparison, the Alaska Cook Inlet decision
simply does not reflect a fraction of the facts support-
ing the historic bay claim for East Bay. The tentative
subjective conclusion of the Master to the contrary
simply will not stand close comparison of the factual
details of the cases. For the Supreme Court’s review,
Louisiana is entitled to have reflected particular find-
ings which would enable the Supreme Court to reach
its own subjective comparative conclusions without
need for remand. There were fishery statutes and
regulations in Alaska affecting Cook Inlet. These were
also present in East Bay. There was patrolling of Cook
Inlet for a brief time. There was patrolling by armed
vessels using a point-to-point headland system for mea-
suring the three miles at East Bay at least since 1918.
See depositions (La. Exhs. 145-149) which, since they
were deposition evidence, could have been overlooked.
There was a single, isolated arrest of a Japanese vessel
in Shelikof Strait, many miles away from Cook Inlet
in another waterbody Alaska claims on historic
grounds. True, the arrest was partly on the claimed
grounds that the vessel had earlier been in Cook Inlet,
but this is not nearly as strong as East Bay evidence.
There was not an arrest of a single vessel, but an ar-
rest of a group of vessels within East Bay and at a
point more than three miles from shore. In both East
Bay and outside of Cook Inlet the arrests were by state
enforcement officials concerned with fisheries conser-
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vation law enforcement. In Alaska, Canadians had fre-
quently entered the bay. This was done without any
special license from the state of Alaska. Such innocent
passage did not preclude historic inland bay classifica-
tion. The only foreign entrances into East Bay other
than perhaps emergency entrances in bad weather
(which is not regarded as innocent passage) were
under fishing licenses or registry obtained from the
State of Louisiana which some Japanese who used to
operate out of Barataria Bay and Grand Isle acquired
to shrimp in inland waters during the 1930’s. This was
at least an implicit recognition of jurisdiction of the
State of Louisiana and in compliance with the laws and
authority of the state. Otherwise, foreigners were ex-
cluded by armed vessels, using a point-to-point sys-
tem (the jetties and mudlumps).

There had not been 20 years of mineral leasing
and mineral development activity in Cook Inlet prior
to the first federal challenge to its status. The 1940
remeasurement for the geographic area of the United
States reported in the official United States Depart-
ment of Commerce publication in 1946, Measurement
of Geographic Area, did not reflect any internal waters
claim for Cook Inlet (Alaskan waters were not treat-
ed.) It did for East Bay, and plainly stated to be by
application of the rules of the Geographer of the De-
partment of State used to determine inland waters in
international relations. There was no evidence in the
Cook Inlet case that other resources of the bay had
been the subject of exclusive leasing and scores of
years of occupation and corporeal uses, e.g., the oyster
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and mineral leases in East Bay. There were no bird
reservations affecting Cook Inlet. If Louisiana can
have the specific particular fact findings to reflect the
facts of what was present over the years by way of
assertions of jurisdiction of the State of Louisiana
and/or the federal government in East Bay, we are
confident that the Supreme Court, when it considers
both cases, will do equal justice to Louisiana.

The Master’s tentative draft suggests that as-
sertions of jurisdiction, which may be made in terri-
torial waters, are not probative of historic inland
classification. This has been apparently based upon a
misunderstanding of a certain facet of the Supreme
Court opinion in the Louisiana Boundary Decision re-
lating to rejection of the historic waters claim which
used only the inland water lines designated under the
Act of 1895. The importance of statements of the
Court on this subject lies not in any erroneous impli-
cation that jurisdietional acts which may be done both
in territorial and in inland waters are not probative of
an historic inland bay claim; for no such legal rule was
presented in the portion of the Court’s opinion setting
forth the relevant historic waters rules. The only
agreed rules for historic bay determination given by
the Court, for which it found substantial accord, were
referred to in notes 102 and 107. See 394 U.S. 11, 23,
n. 27; cross referenced at 75, note 102.

These factors are: (1) The exercise of au-
thority. . . (2) the continuity of this exercise. . .
(3) the attitude of foreign states.
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It is true, the Supreme Court indicated other con-
siderations in notes 28 and 30, by way of obiter, in the
context of dealing with Louisiana’s historic waters
claims stating with reference thereto ‘“there is not
complete accord.” 394 U.S. 11, 24. We emphasize the
word waters to show that the relevancy of the Court’s
remarks in notes 28 and 30, about matters for which
there was a want of accord, was further lessened by
the context. The context was not a discussion of his-
toric bay claims, but of the broad historic waters claim
based upon the old Inland Water Line position or Coast
Guard Line argument that involved a line drawn dozens
of miles at sea which was predominantly an historie
waters contention, not a bay contention. Notes 28 and
30, 394 U.S. 11, 24, 30 both quoted Juridical Regime of
Historic Waters, Including Historic Bays, U.N. Doec.
A/CN.4/143 (1962). Note 28 reads:

Historic title can be obtained over territorial
as well as inland waters, depending on the kind of
jurisdiction exercised over the area. “If the claim-
ant State exercised sovereignty as over internal
waters, the area claimed would be internal waters,
and if the sovereignty exercised was sovereignty
as over the territorial sea, the area would be ter-
ritorial sea.” Juridical Regime of Historic Waters,
Including Historic Bays, supra, n. 27, at 23.

Note 30 reads:

The recent United Nations study of the con-
cept of historic waters concluded that “if the
claimant State allowed the innocent passage of
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foreign ships through the waters claimed, it could
not acquire an historie title to these waters as in-
ternal waters, only as territorial sea.” Juridical
Regime of Historic Waters, Including Historic
Bays, supra, n. 27, at 23. Under that test, since
the United States has not claimed the right to ex-
clude foreign vessels from within the “Inland
Water Line,” that line could at most enclose his-
toric territorial waters.

The material referred to as being at page 23 is found
in the typed copy of the Juridical Regime document at
page 66, U.S. Exh. 99, paragraph 164. Paragraph 163
had stated the general proposition that as to historic
bays, the coast of which belong to a single state, the
waters were internal waters and that the territorial
waters commence outside that line.

The dominant opinion as gathered from the
statements assembled in the memorandum seems
to be that historie bays, the coast of which belong to
a single state, are internal waters. .

Paragraph 165 at page 67 of the document, Juri-
dical Regime of Historic Waters, Including Historic
Bays, U.S. Exh. 99, made plain that the principles
quoted in notes 28 and 30 of the Supreme Court’s opin-
ion, page 66 of U.S. Exh. 99, are reconciled with para-
graph 165’s statement by pointing out that the terri-
torial waters classification can only appertain to
waters and not to bays.

In the latter case [referring to historic
waters that are part of the territorial sea rather
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than inland in character] it would be preferable
not to speak of an “historic bay” but of “historic
waters” of some other kind.

Thus, when an indentation sufficient to be deemed
a bay is the situs of the act, the act coupled with the
geography shows the inland nature of the sovereignty
asserted. It has been decided that the waters claimed
by Louisiana in the Mississippi Delta on historic waters
grounds, and this is especially true of East Bay, have
a configuration sufficient to characterize them as his-
toric bays.

We do not pass on this contention except to note
that, by the terms of the Convention, historie bays
need not conform to the normal geographic tests
and therefore need not be true bays. How unlike a
true bay a body of water can be and still qualify
as a historic bay we need not decide, for all of the
areas of the Mississippi River Delta which Lou-
isiana claims to be historic inland waters are in-
dentations sufficiently resembling bays that they
would clearly qualify under Article 7 (6) if his-
toric title can be proved. Louisiana Boundary
Case, 394 U.S. 11, 75, n. 100.

Thus, the Master is not empowered to consider
whether the bodies claimed by Louisiana are mere-
ly historic waters and not historic bays, and notes 28
and 30 appertain, as the text of the opinion shows, only
to those historic waters which are not bays. This argu-
ment is further supported by the clear letter of the
text of the opinion. The Supreme Court, in treating
Mississippi River Delta and East Bay claims, treated
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them as historic bays and at 394 U.S. 11, 74, 75, used
the term bays repeatedly in treating Louisiana’s Mis-
sissippi Delta historie claims. However, by contrast,
when discussing the so-called Coast Guard Line claims
—a line 370 miles long which at most places did not en-
close indentations or was not tied into headlands—the
Court repeatedly used the term “historic waters.” This
related only to the rejection of historic claims based
only on that line.

Whether particular waters are inland has
depended on historical as well as geographical fac-
tors. Certain shoreline configurations have been
deemed to confine bodies of waters, such as bays,
which are necessarily inland.’* But it has also
been recognized that other areas of water closely
connected to the shore, although they do not meet
any precise geographical test, may have achieved
the status of inland waters. . . (emphasis added)
394 U.S. 11, 23.

It was not the historic bays, “which are necessarily
inland,” but the ‘“other areas” of the Inland Water
Line claim which were rejected as merely territorial
by the Court. By contrast to the bay language used as
to the Mississippi Delta claims, the term “historie in-

11Consider this statement in light of note 100 of the
Court’s opinion quoted supra concerning the sufficiency of
the indentations to be bays in the Mississippi Delta, together
with the Juridical Regime Document, the Court quoted, which
stated immediately after the quoted paragraph as discussed
supra, that it would be incorrect to speak of historic bays but
rather the term historic waters should be used if the waters
are merely territorial sea rather than inland waters.
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land waters” was repeatedly used for the “other areas”
of the historic waters claims. Pages 24, 25, 26, 27, 2§,
29. The terms waters and bay were employed quite ad-
visedly according to their context in the text of the
Court’s discussion.

Somehow the federal arguments have perverted
the meaning of what was done in the document “Juri-
dical Regime,” changing a rule that permitting inno-
cent passage shows a merely territorial intent into a
false rule that only acts actually expelling foreigners
physically are probative of an inland intent. The sole
example quoted as evidence of the proposition that an
assertion of jurisdiction would result in territorial sea
classification, was the circumstances where such as-
sertions were accompanied by the permission of inno-
cent passage. (As in the Cook Inlet case, where even
these facts did not deter an historic bay finding.)
There is no occasion for innocent passage within an
indentation of a bay-like geographic character, for in-
nocent passage relates to routes which connect parts
of the high seas, not entrances to inland waters nor in-
land waters themselves. Where innocent passage is
practiced, navigational regulation alone is of course
ambiguous and in the context of the inland water
claim, was rejected by the Court as alone inadequate.
For the particular concrete problem the court was dis-
cussing, one can readily understand how the court
probably opined that a vessel 20 or more miles from
shore, or clearly in the open seas where there was no
trace of an indentation on charts, would not have a
sense of being subjected to the inland jurisdiction of
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a nation seeking to enforce navigational rules in shal-
low coastal waters.

To make an analogy to possession and prescrip-
tion rules of the Civil Law, from which International
Law on Historic Waters was derived, possession must
be open and unequivocally as owner; that is, there must
be acts suggestive of an intent to act as full owner.
Navigational regulation alone under the circumstances
described by the Court can well be understood as in-
sufficient. However, exclusive acts have plainly evi-
denced a domestic imperium and dominium in East
Bay: oyster leasing that started in 1903 and continued
for scores of years, and mineral leasing that started in
1928, and the patrolling by armed vessels, and the
arrest of foreigners in 1946 ; and the enactment of laws
claiming the waters—these and other acts all are so
overwhelmingly exclusive that there should be no doubt
as to their efficacy for historic bay purposes, especially
in an indentation which would give the plain geogra-
phic connotation of an inland bay claim.

Whether particular waters are inland has
depended on historical as well as geographical
factors . . . configurations such as bays . . . are
necessarily inland. 394 U.S. 11, 23.

The true impact of note 30 of the United States
Supreme Court opinion, 394 U.S. 11, 26, pertaining to
the effect of the allowance of innocent passage is that
it is incumbent upon the party contesting the assertions
of jurisdiction to show that innocent passage was nor-
mally or frequently allowed, that is, that the waters
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which are the subject of the historic claim were an in-
ternational route for traffic between parts of the high
seas. Not only did the government fail to show such a
thing, but the character of East Bay precludes such a
showing. No vessel would go into East Bay for the pur-
pose of getting to another part of the high seas but
would only use it, navigationally, to enter or exit in-
land waters. The same is true of Caillou Bay and other
waters claimed on historic bay grounds, none of which
are useful for innocent passage to connect parts of the
high seas. Shallowness or configuration makes inter-
national passage between parts of the high seas im-
possible. The real significance of the innocent passage
quotation from the Juridical Regime document is this:
jurisdictional acts which have been rejected as ineffec-
tive to prove an inland historic title were in the con-
text of significant innocent passage, or the subject of
an express limiting declaration. United States v. State
of California, 381 U.S. 139, 171-173, discussion of the
fact that the Santa Barbara channel served as an im-
portant route of international passage which precluded
it from being classed as inland water; discussion of
Coast Guard Line in United States v. Louisiana, 394
U.S. 11, 27 (1969) ; and U.S. Exh. 99, p. 66.

If the Master adheres to his tentative ruling that
Louisiana’s evidence has a merely territorial signifi-
cance, that ruling will be inconsistent with many au-
thorities which, on the basis of lesser evidence than
the undisputed evidence presented by Louisiana, have
recognized historic bays to enclose inland waters.

Thus, the authorities recognize that there was no
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question that when Delaware Bay and Chesapeake
Bay were adjudicated to be historic bays, their waters
became inland waters of the United States. (Op. A.G.
32 (1852) ). (Stetson v. U. S., No. 3993 Class 1) (2d
Court of Commissioners of Alabama Claims). This is
likewise true of Long Island Sound. At first Long Is-
land was not recognized by the United States State
Department as a historic bay, but this was corrected
by Mr. Leonard C. Meeker, Legal Advisor for the State
Department, in his letter to Mr. Erwin N. Griswold,
Solicitor General, dated April 8, 1969. When Long
Island Sound was recognized as a historic bay, no ques-
tion was raised about its waters being inland waters
of the United States. See U. S. Exh. 108.

The Convention on the Territorial Sea and the
Contiguous Zone itself refutes the United States’ con-
tention that East Bay and Caillou Bay are territorial
seas but not inland waters. The rules of Article 7, it
will be noted, are prescribed solely for the purpose of
defining the baseline for the measurement of territorial
sea across the mouths of or within bays, and that
waters inside that line are inland waters. Accordingly,
the only sensible meaning of Section 6 of that Article
(the exception of historic bays) is that a baseline
drawn across the bay’s entrance encloses inland
water.”

12Paragraph 116, Historic Bays, indicates that a bay can
contain historic waters only if the recognized historic bay
were equal to the width of the historic water in the bay. Thus,
since one-half of the distance between the headlands of East
Bay and Caillou Bay is more than three miles in each case,
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Thus in the document, Historic Bays, Memoran-
dum of the Secretariat of the United Nations, Docu-
ment A/Conf 131, one of the United States’ own ex-
hibits in the case (Exh. 97), we find:

“It is always necessary to remember, in dealing
with ‘historic waters,” the essential point that
those waters are internal waters. This fact ex-
plains many aspects which would be otherwise
difficult to grasp. The theory was originally
evolved to apply to ‘bays,” and is still referred to
as the theory of ‘historic bays,” because it was
never envisaged that it might apply except in
areas which, by reason of their configuration, are
generally not used as major international routes
of transit;...” Historic Bays 117. (See also
Juridical Regime 163 wherein it is stated that
the dominant opinion is that historic bays are
internal waters.)

The United States does not dispute authority of
a state exercising sovereignty (Juridical Regime, 80)
over bays in order to claim them as historic waters.
What kind of acts constitute “sovereignty”’? The Unit-
ed States contends that the requisite exercise of sover-
eignty must consist of acts directed against foreigners.
The only evidence in the record on this subject is that
introduced by Louisiana, which establishes that Lou-
isiana’s enforcement policies in East Bay and Caillou
Bay were directed both against nationals and foreign-

it necessarily follows that the territorial sea of the United
States must have been more than three miles. This, of course,
is not true since the United States was only claiming a ter-
ritorial sea of three miles.



31

ers alike. The United States did not offer one scintilla
of evidence to establish that foreigners used East Bay
or Caillou Bay without complying with the laws, rules
and regulations promulgated by Louisiana for fishing
in these waters. Certainly if there was such evidence
the United States, with its vast resources would have
produced it.

Recognizing that sovereignty must be effectively
exercized by deeds and not merely by proclamations,
the writers of the Juridical Regime stated:

“This does not, however, imply that the State
necessarily must have undertaken concrete action
to enforce its relevant laws and regulations within
or with respect to the area claimed. It is not im-
possible that these laws and regulations were re-
spected without the State having to resort to par-
ticular acts of enforcement. It is, however, essen-
tial that, to the extent that action on the part of
the State and its organs was necessary to main-
tain authority over the area, such action was un-
dertaken.” Juridical Regime 99.

The absence of foreign vessels (except a few who
recognized Louisiana’s sovereignty by the purchase of
licenses from Louisiana) and Louisiana’s policy of en-
forcing its laws and rules in the waters of East Bay
and Caillou Bay against nationals and foreigners alike
satisfy this pronouncement. In discussing the kind of
authoritative acts the State must exercise, the author
of the Juridical Regime document stated:

“Suppose . . . that the State has continuously as-
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serted that its citizens had the exclusive right to
fish in the area, and had, in accordance with this
assertion, kept foreign fishermen away from the
area or taken action against them. In that case the
State in fact exercised sovereignty over the area,
and its claim, on a historical basis, that it had the
right to continue to do so would be a claim to the
area as its ‘historic waters’. The authority exer-
cised by the State would be commensurate to the
claim and would form a valid basis for the claim
(without requirements for the title must also be
fulfilled).” Juridical Regime 86."*

The author went on to quote the opinions of promi-
nent and internationally recognized writers on the sub-
ject and to refer to international conventions and arbi-
trations. One writer, Gidel, in discussing the acts by
which authority is exercised, stated:

“It is hard to specify categorically what kind of
acts of appropriation constitute sufficient evi-
dence: the exclusion from these areas of foreign
vessels or their subjection to rules imposed by the
coastal State which exceed the normal scope of
regulations made in the interests of navigation
would obviously be acts affording convincing evi-
dence of the State’s intent. It would, however, be
too strict to insist that only such acts constitute
evidence. In the Grisbadarna dispute between
Sweden and Norway, the judgment of 23 October,
1909 mentions that ‘Sweden has performed vari-

13See Deposition of Captain Schouest on the armed patrols
commencing in 1919, and how the Japanese and other for-
eigners honored them. Finding 5.P. See also depositions of
other law enforcement officers. Findings under 5.
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ous acts. . . owing to her conviction that these re-
gions were Swedish, as, for instance, the placing
of beacons, the measurement of the sea, and the
installation of a light-boat, being acts which in-
volved considerable expense and in doing which
she not only thought that she was exercising her
right but even more that she was performing her
duty.’ ” Juridical Regime 89.

Bourquin, another writer, agreed and stated:

“What acts under municipal law can be cited as
expressing its desire to act as the sovereign? That
is a matter very difficult, if not impossible, to de-
termine a priori. There are some acts which are
manifestly not open to any misunderstanding in
this regard. The State which forbids foreign ships
to penetrate the bay or to fish therein indisputably
demonstrates by such action its desire to act as
the sovereign.” Juridical Regime 90.

In the Flisheries case, United Kingdom v. Nor-
way, Judgment of 18 December, 1951, Norway stated
in its Counter-Memorial:

“It cannot seriously be questioned that, in the ap-
plication of the theory of historic waters, acts
under minicipal [sic] law on the part of the
coastal State are of the essence. Such acts are
implicit in an historic title. It is the exercise of
sovereignty that lies at the basis of the title. It is
the peaceful and continuous exercise thereof over
a prolonged period that assumes an international
significance and becomes one of the elements of
the international juridical order.” Juridical Re-
gime 93.
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Clearly Louisiana’s evidence meets the test set
forth in the above-quoted portion of the Juridical Re-
gime, an authority admitted by the United States to be
controlling in this case. The United States Supreme
Court has decided that state acts may be considered in
establishing jurisdiction over inland waters.

Another misunderstanding in the Master’s draft
concerning the Supreme Court’s 1969 opinion war-
rants correction. The Court, 394 U.S. 11, 27, quoted
administrative acts commencing in 1948 and in 1953,
1964, and 1967 (each happening at or immediately
before an active phase of the controversy) disclaiming
importance for the 1953 Coast Guard Line. Disclaimers
in or after 1948 are suspect. The 1943 Coast Guard
Manual did not clearly disclaim jurisdictional im-
portance but merely stated that the line quite obvious-
ly did not truly separate the high seas from the inland
waters. Obviously, it could not, because territorial
waters Intervened. But if the latter point were not
true, still between 1895 and during all the many sub-
sequent declarations of lines around the Mississippi
Delta prior to 1953, jurisdiction, at least navigational,
was declared and exercised under the Act of 1895.
Alone, perhaps this might not be enough. However,
given the many acts and lines depicted in La. Exh. 285,
the cumulative effect is enough. In effect, before Arti-
cle 4 was articulated, the United States itself drew or
recognized straight baselines, thus, adding to the his-
toric bay body of evidence. There had, “in effect” been
a drawing of an international baseline by subsequently
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defined principles and methods. That is enough. See
394 U.S. 11, 74.

CAILLOU BAY

If Caillou Bay had been long treated as inland
waters, it would be historic inland waters if not an
historic bay. The Court said:

“. .. other areas of water closely connected to
the shore, although they do not meet any precise
geographical test, may have achieved the status
of inland waters by the manner in which they
have been treated by the coastal nation. . . .

[H]istoric title can be claimed only when the
‘coastal nation has traditionally asserted and
maintarned dominion with the acquiescence of
foreign nations.” ” 394 U. S. 11, 23.

“It would be [impermissible] to allow the
United States to prevent recognition of a historic
title which may already have ripened because of
past events but which is called into question for
the first time in a domestic lawsuit. The latter,
we believe, would approach an impermissible con-
traction of territory against which we cautioned
in United States v. California. See n. 97, supra.”
394 U.S. 11, 77 n. 104.

Moreover the United States has in effect utilized
straight baselines around Caillou Bay and would
change now in an impermissible effort to prevail in
this litigation.

“If that [that the United States had taken
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a posture of a firm and continuing international
policy to enclose inland waters within island
fringes to the extent that it could be said to have
in effect utilized the straight baseline approach]
had been the consistent official international
stance of the Government, it arguably could not
abandon that stance solely to gain advantage in a
lawsuit to the detriment of Louisiana.” 394 U.S.
11, 74 n. 97.

The Special Master should first determine when
the United States called into question Louisiana’s in-
land water claim to Caillou Bay in a domestic lawsuit.
Caillou Bay has been treated by Louisiana as a bay
since its admission into the Union in 1812. Caillou Bay
has been designated as a bay on maps since that date.
When Act 52 of 1904 and similar prior acts were
passed, by which Louisiana claimed title to the beds and
bottoms of all bays on the Gulf, Caillou Bay was such
a bay and title was vested in the State of Louisiana.
After the decree of December 11, 1950, by which the
United States Supreme Court determined that Louisi-
ana had no marginal sea, the Honorable Philip B.
Perlman, on March 16, 1951, made demand on Louisi-
ana to account for offshore oil and gas operations gulf-
ward from a line on Charts 1115 and 116. Caillou Bay
was treated on the charts as inland waters. This is
the same set of maps on which the United States dis-
puted Louisiana’s claim to East Bay. When the Sub-
merged Lands Act was passed in 1953, Caillou Bay
was inland waters of Louisiana and was so recognized
by the United States.
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This was true throughout the litigation interpret-
ing initially Louisiana’s claim under the Submerged
Lands Act, which resulted in the decree of the Supreme
Court, dated May 31, 1960,** determining that Louisi-
ana had no historical boundary and was only entitled
to three miles from its coastline. The arguments lead-
ing to that decree had recognized the inland character
of Caillou Bay and all other waters enclosed by islands.

In 1961, even after the 1958 Territorial Sea Con-
vention, the United States was still adhering to the
Chapman Line position on Caillou Bay, on the basis
of State Department direction. See La. Exh. 178, and
Finding 14.T.

In the California litigation, no indication was
given of any change in the United States position on
the island-bay closing lines and the recognition of the
sufficiency of enclosure, but rather the Louisiana facts
of sufficiency of enclosure were merely distinguished
from Santa Barbara Channel. (After 1968 the Santa
Barbard Channel holding has been urged as disposi-
tive of Caillou Bay issues.) For the first time in 1968
the Proposed Supplemental Decree No. 2 and Memo-
randum in Support of the Motion for the United States
and in Opposition to the Motion of the State of Lou-
isiana called Louisiana’s title to Caillou Bay in ques-
tion in the following language.

“Under the Convention on the Territorial Sea and
the Contiguous Zone, waters between the main-
land and coastal islands do not have the status of

14United States v. State of Louisiana, 363 U.S. 1.
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inland waters unless the coastal nation elects to
enclose them by straight baselines under Article 4.
Prior to that Convention there was no internation-
al consensus on the subject; but the United States
had taken the position that such waters were in-
land waters at least in some circumstances. In ac-
cordance with that position, we have heretofore
treated Chandeleur and Breton Sounds as inland
waters in this case and its predecessor, United
States v. Louisiana, No. 13, Original, October
Term, 1948; No. 12, Original, October Terms,
1949-1950; No. 7, Original, October Terms, 1951-
1960.” (Page 78). (Emphasis added)

The United States continued on page 79 to state:

“On the same basis we conceded in 1948 that the
waters between the mainland and islands belong-
ing to Louisiana under its Act of Admission were
m fact sufficiently enclosed to constitute inland
waters under the principles then being followed
by the United States.” (Emphasis added.)

The United States went on tosay:

“We think that there would be much justifi-
cation for asking at this time to be relieved of a
concession, at variance with the Convention on the
Territorial Sea and the Contiguous Zone, made
four months before that Convention was signed
by the United States, more than six years before
it entered into force, and seven years before this
Court announced that the grant made by the Sub-
merged Lands Act of May 22, 1953, was to be
measured by the rules of the Convention rather
than by the principles followed by the United



39

States at the time the Act was passed.” Id. at 79-
80.%

It was no concession, as argued by the United
States. It was a statement of a firm policy by the
United States. To understand why it was not a conces-
sion, it is necessary to consider correspondence that
has been received from the United States bearing on
this subject. In the letter dated February 29, 1960,
from Honorable J. Lee Rankin, Solicitor General of
the United States, to Rear Admirable H. Arnold Karo,
Director, Coast and Geodetic Survey, Department of
Commerce, Washington 25, D.C., with a copy to Ray-
mond T. Yingling, Assistant Legal Adviser, Depart-
ment of State, and to Dr. G. Etzel Pearcy, Geographer,
Department of State, Mr. Rankin stated:

“On July 6, 1950, in response to a specific inquiry
in connection with the case of United States v.
Louisiana, 339 U.S. 699, the State Department
advised us that Chandeleur Sound should be con-
sidered inland water. On October 26, 1950, in the
same connection, Dr. Boggs, then Geographer of
the State Department, joined with representatives

5]t will be seen from the above the United States, in
dealing with foreign countries, recognized water enclosed by
a string of islands as inland waters and it was only after the
ratification of the Convention on the Territorial Sea and the
Contiguous Zone that the United States changed its position.
The Convention on the Territorial Sea and the Contiguous
Zone was ratified on March 24, 1961, by the United States
as T. I. A. S. No. 5634 and on September 10, 1964, when the
requisite number of nations had ratified it the Convention
went into force.
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of the Department of the Interior and this De-
partment in describing, on that basts, a line, (com-
monly referred to as the ‘Chapman Line’) to rep-
resent the official position of the United States
as to the coast line of Louisiana, that is, the base
line for the three-mile belt. We followed this posi-
tion in our brief in support of our motion for
Jjudgment on the amended complaint in the related
case of United States v. Louisiana, et al, No. 11,
Original, October Term, 1957, at page 177; a
draft of that brief was submitted to the State De-
partment in May, 1958, before it was filed, and no
question was raised on this point. The position
was repeated at pages 43-44 of our reply brief in
the same case, a draft of which was likewise sub-
- mitted to the State Department in August 1958.

At that time, Mr. Yingling, Assistant Legal Ad-
viser, did raise a question regarding Chandeleur
Sound; but at a conference between him, Dr.
Pearcy, and John F. Davis and George S. Swarth
of this Department, it was agreed that we should
continue to concede that the Sound is inland water.
Because of this concession, it was unnecessary for
Louisiana to press certain aspects of its argu-
ment as it might otherwise have wished to do.” '*

The Court, in this case, held:

“It might be argued that the United States’
concession reflected its firm and continuing in-
ternational policy to enclose inland waters within
island fringes. It is not contended at this time,
however, that the United States has taken that
posture in its international relations to such an

1“Irncluded in La. Exh. 283 (20). (Emphasis added.)
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extent that it could be said to have, in effect,
utilized the straight baseline approach sanctioned
by Article 4 of the Convention. If that had been
the consistent official international stance of the
Government, it arguably could not abandon that
stance solely to gain advantage in a lawsuit to
the detriment of Louisiana.'™ Cf. United States
v. California, 381 U.S. 139, 168: ‘(A) contrac-
tion of a State’s recognized territory imposed by
the Federal Government in the name of foreign
policy would be highly questionable.” We do not
intend to preclude Louisiana from arguing before
the Special Master that, until this stage of the
lawsuit, the United States had actually drawn
its international boundaries in accordance with
the principles and methods embodied in Article
4 of the Convention on the Territorial Sea and
the Contiguous Zone.” 394

It is clear that the United States recognized,
prior to the adoption of the Convention on the Terri-
torial Sea and the Contiguous Zone, that Caillou Bay
was inland waters under the rules then recognized
by the United States in its relation with foreign na-
tions.” This is another instance where the United
States, after the adoption of the Convention on the
Territorial Sea and the Contiguous Zone, is attempting

171t is noted that the Supreme Court did not have the
above document or other related materials contained in Ap-
pendix A and La. Exh. 178 before it at the time of its 1969
opinion.

18There is attached hereto Appendix A, a Chronological
listing of Documents Relating to the United States and In-
ternational Law on Islands and Groups of Islands Enclosing
Inland Waters.



42

to deprive Louisiana of title which was validly vested
in Louisiana prior to the adoption of such Convention.

If the Special Master fails to recognize Caillou
Bay as historic inland waters, it will be necessary
for the Special Master to decide whether the United
States by its ratification of the Convention on the
Territorial Sea and the Contiguous Zone divested Lou-
isiana of title to Caillou Bay which had ripened in
Louisiana prior to the United States’ adoption of such
Convention.

The United States, in its suggested findings of
fact and conclusions of law submitted to the Special
Master by letter dated December 3, 1973, argues “At
all events, regulation of fishing up to 12 miles from
shore (which would more than encompass all of
East Bay) could as well be viewed as the assertion
of a territorial sea of that width.” (Page 17 (d) ),
and then stated: Thus, any acquiescence by foreign
fishermen in Louisiana’s shrimping and fishing reg-
ulations as applied to the most seaward portions of
East Bay would prove no more than that they were
willing to treat the area as part of the American
territorial sea—not inland waters of the United
States.” Page 17 (f). This not only ignores the recency
of the 12 mile fishing zone position of the United
States in foreign relations and its former rigid posi-
tion on the three mile rule, it also implies that the
United States recognized that Louisiana did enforce
its fishing and shrimping regulations in the total of
East Bay against foreigners as well as nationals, but
argues that such would not establish the waters of
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East Bay as inland waters. This was the same argu-
ment made by the United States in the Alaskan case
and was rejected both by the lower court and the
United States Circuit Court for the Ninth Circuit.
In his report, the Special Master seems to accept the
argument of the United States that all of the acts
performed by Louisiana in East Bay were consistent
with the character of those waters as territorial sea,
and thus errs.

The United States, in effect, drew straight base-
lines around Caillou Bay.! In our briefs we discussed
proof of the firm and continuing policy of the United
States in its international relations to treat island
fringes as enclosing inland waters. This policy was
given specificity by use of a ten-mile standdrd and
even applied in this very litigation for twenty years
until the 1968 motion. See Appendix A. We there
present the history of this policy: in esse, starting in
the 1860’s with the recognition of Spanish claims in
Cuba; thereafter with the recognition of British
Bahama claims; in the recognition of Cuban island
claims in 1955; in the work of Boggs for the 1930
Hague Conference; the application of Boggs work
in the re-measurement of the United States in 1940;
the 1946 publication of that standard in the Depart-
ment of Commerce work Measurement of Geographic

1This is true also at East Bay and generally in the Mis-
sissippi Delta, but is especially pertinent to East Bay; there-
fore, for convenience in presentation, the treatment of the
question is given under Caillou Bay but reference is made to
Mississippi Delta straight lines also.
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Area of the United States (Louisiana exhibit 52(1) );
the drawing of the Chapman line in collaboration with
the State Department; in the position publicly recog-
nized and urged in this litigation from 1948 until
1968; in the Coast and Geodetic Survey publication,
Shore and Sea Boundaries; in the 1951 letter from
the Secretary; in the interdepartmental work of 1961;
and in other actions treated in Appendix A. These
facts and others certainly show a firm and continuing
policy to enclose as inland those waters within island
fringes. This is all the Court suggested was necessary
to arguably show that the United States had in effect
drawn straight baselines. However, Louisiana pre-
sented much stronger evidence.

We showed the publication of the Chapman line
actually enclosed Caillou Bay as inland waters. (There
can be no stronger proof than this that the Bay was
recognized as inland waters until after the litigation
started.) We showed, additionally, that the Bureau
of the Census had drawn baselines around Caillou
Bay in the 1940 Census measurement of United
States territory. Additionally, all affected federal
agencies concurred in the closing line for Caillou Bay
in 1961. Similarly, there was unchallenged proof that
lines were drawn around East Bay and the entire
Mississippi Delta by federal agencies, including lines
related to bird reservations, game refuges, naviga-
tional regulatory lines, and the 1940 Measurement of
Geographical Area lines (Louisiana exhibit 52(1) ).
This is but to name a few.

It is a clearly impermissible contraction of terri-
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tory to now deny inland status of a bay which, even
during twenty years of oil litigation claims had been
recognized to be a bay since 1812 and which no foreign
nation had ever claimed to be high seas. There is
clearly then a need for the Master to pass upon the
issue of whether the State of Louisiana may be di-
vested of recognized territory in the name of foreign
relations. See Appendix A and historic Caillou Bay
findings requested in the attached motion.

General and Concluding Comments on Historic Bays

We have recounted here much material relative to
East Bay and Caillou Bay both because of its impor-
tance and because it is equally applicable in other
major areas of the Mississippi Delta claimed on historie
bay grounds. Thus, for example, the long history of
point-to-point law enforcement including patrols by
armed vessels excluding out-of-staters and foreigners
in East Bay as per the deposition of Captain Schouest,
Captain Von Lubbe and other Louisiana law enforce-
ment commanders of armed vessels, applied as well
throughout the whole Mississippi Delta as did the
mineral leasing, fisheries regulations, statutory claims
and other acts, all of which also affected Caillou Bay
and for which repetitive discussion is unnecessary.
There are certain powerful statements, though, which
appertain to all of the waters claimed on historic bay
grounds which this selective discussion of particular
problems in the Master’s report may not have high-
lighted.

It is undisputed that prior to the determination
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of the United States to litigate with California no
government but Louisiana laid claim to the waters now
in litigation.

It is undisputed that even after the United
States determined to litigate with California, no na-
tion in the entire world has disputed Louisiana’s
claim to these waters but the United States.

It is undisputed that as part of the federal con-
stitution the states assigned a part of their sovereign
rights—dealing with other nations—to the federal
government, and the latter is not authorized to use
this power to the detriment of the states and the en-
richment of the federal treasury.

It is undisputed that the purpose of this domestic
litigation is a division of the submerged mineral re-
sources between the state and federal government but
that by action to which Louisiana was not a party,
the Federal Government seeks to prevail by giving
away American territory that no foreign government
seeks to get.

It is undisputed that the reference in the Conven-
tion on the Territorial Sea and Contiguous Zone made
long after the Submerged Lands Act to historic waters
would justify the United States in successfully main-
taining that character of these waters through the
activities of Louisiana against any possible foreign
claimant.

It is undisputed that before this litigation be-
tween the federal and state governments, the internal
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status of these waters as part of the United States
and part of the territory of Louisiana was never
challenged by any nation. Not until the California
case, decided by a divided court in 1947, was there any
concept of a federal belt around the seaward states.

It is undisputed that the Constitution of the
United States forbids depriving a state of its territory
without its consent.

In all issues between a littoral nation and another
as to the extent of internal waters, the littoral nation
is entitled to protect its economy and safety by
choosing the most seaward and not the most inland
points to serve in marking its boundary so long as
there is geographic or historic support for such point.

In the resolution of this conflict, where reasonable
choices exist, that one should be made which best pre-
serves American territory.

If unchallenged oyster leases dating back 70 years
are not enough to show waters were recognized as
inland waters of the state; if mineral leasing both in
Caillou Bay and East Bay and all of the Mississippi
Delta bays dating back 20 years before this oil claim
was first made is not enough; if official recognition
of the status of Caillou Bay as inland waters between
1948 and 1968 in this oil litigation is not enough;
if 79 years of navigational control over East Bay
is not enough; if straight baselines drawn by the
Bureau of the Census around East Bay and other
bays of the Mississippi Delta and Caillou Bay are
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not enough; if bird reservations encompassing East
Bay on maps are not enough; if official designations
by the Secretary of the Interior to reflect Department
of State policy in this litigation are not enough, as at
Caillou Bay with the Chapman Line; if 100-plus years
of continuous uninterrupted policy on island fringes
for Caillou Bay is not enough; if the arrest of for-
eigners is not enough if scores of years of armed
patrols enforcing fishing regulations is not enough;
if a point-to-point system of juridical ascertainment
and law enforcement in the Mississippi Delta and at
Caillou Bay is not enough; if at least 144 years of
satisfaction of precise geographic standards at East
Bay is not enough—if all of this together is not enough
to show a title by historic or straight baseline con-
siderations, then the Master will have decided that the
language of the Supreme Court is in fact illusory and
meaningless, for he will have held in essence that the
historic waters and historic bay rules and straight
baseline considerations suggested by the Court were
hollow hopes and that only present geographic or
geomorphic facts are functionally relevant.

We turn to those geomorphic matters now on a
highly selective basis to avoid rebriefing. Here and
in our discussion of historic straight baseline matters,
omission of positions previously reached is not to be
construed as an indication of waiver of these positions
but is occasioned by the selective nature of this memo-
randum. See proposed findings for more fully detailed
findings requested of the Master on geomorphic
matters under the Convention.
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JURIDICAL AND GEOGRAPHIC MATTERS?*
East Bay Juridical Status

The Master has tentatively decided against the
use of tributary waters for area measurement dis-
tinguishing the only precedent, the Thames Estuary
decision, on the ground that East Bay is not an
estuary. The rules that were applied in the Thames
Estuary were based not per se on its status as an
estuary, but on the fact that estuaries are treated as
bays. See 1 Shalowitz 217. Thus, the Master has pre-
sented a fortiori reasoning to follow the decision, as
grounds for distinguishing it. The case is indistin-
guishable. It will weaken the report, unless the report
follows the case, instead of seeking distinctions.

If the precedent is followed only to the extent of
employing those waters which are directly tributary
to the bay, the Thames decision could not reasonably
be used to attack the Master’s report in the Supreme
Court. If it is not followed, and the present draft
employed, the Master’s rejection of the use of tributary
waters will be subject to attack through a host of
arguments, e.g.:

1. The draft is inconsistent with the Supreme
Court’s semicircle test usage of geographically distinet
waterbodies within waterbodies, separated only by
streams and stream bank islands. 394 U.S. 11, n. 65,

20Tt will assist the Master in examining these arguments
to review the findings requested for each area, and to use
the syllabus of the requested findings, attached hereto as
Appendix B.
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see illustration La. Reply Brief, p. 58 and Fig. 58A in
re Zinzin Bay and Riverside Bay.

2. In deeming “arbitrary” a system which
would terminate tributary water measurement at the
point where the tributary nature of the waterbody
ceases, the draft errs.

3. Even if the method of terminating measure-
ments of tributaries where they join the Mississippi
proper was “equally arbitrary,” as cutting them off
at their mouths, the decision to cut them off at their
mouths would violate a court applied principle calling
for selection of the method enclosing the greater extent
of waters. See Finding 28.

4. The Master solves the problem of deciding
how far up tributaries to go by not going up into them
at all, thus making a choice that would tend to defeat
the semicircle test in a marginal case. This is error.
See Finding 28.

5. Like bays, ponds or coves linked only by
narrow passages or channels to an outer indentation,
narrow passages or channels are tributary waterways
themselves and should be included under the Court
approved rule. 394 U.S. 11, 51, n. 66.

“ “In the application of the semicircular rule
to an indentation containing pockets, coves or
tributary waterways, the area of the whole in-
dentation (including pockets, coves, etc.) is com-
pared with the area of a semi-circle.” ” Quoting 1
Shalowitz 219.
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6. The Court said follow the Convention; the
Convention says follow the low water mark.

The reference to the Master commands that his
report be “consistent with this opinion.” 394 U.S. 11,
78. As a bare minimum, even partial consistency would
require acceptance of Method 2 and use of passages
and channels. Complete consistency would also call
for use of islands within the bay. Method 3, and use
of the deteriorated island remnants of the Joseph
Bayou area as water are also required by the opinion.

We respectfully point to the Special Master’s
error in saying that Louisiana had endeavored to in-
clude evidence of the deterioration of the Joseph Bayou
area (relative to the semicircle test) only in a brief
after the record had been closed. Photography of the
Joseph Bayou area was included in a post-argument
technical memorandum requested by the Master merely
to illustrate that the facts of Joseph Bayou deteriora-
tion discussed by witnesses and shown by a mass of
photographs in the record were continuing even at
present. The Master’s report reads as though the only
evidence of Joseph Bayou land mass deterioration was
evidence after the closing of the record. This is clearly
erroneous. See materials treated in findings hereafter
requested and especially testimony of Allan Ensminger,
the surface photograph panorama introduced with the
testimony of Dr. Morgan, La. Exh. 342, and low
oblique aerial photography in the record, e.g., La. Exh.
9. These simple, eloquent pictures will cause the Su-
preme Court to feel as qualified to pass upon this
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question as anyone else looking at the photographs.
They must have been understandably overlooked
in examining the extensive record. We are confident
that upon a review of this record material and other
record evidence which has been overlooked, the Master
will correct his report by changing his conclusions to
fit the record evidence. Or, if the Master deems the
record evidence immaterial, then he should deny the
request for a finding on that ground to form an ap-
pealable basis for Louisiana to seek review as to the
materiality of the photographs, and the Morgan-
Ensminger testimony.

If the Master now recognizes that the deteriora-
tion of Joseph Bayou landforms was shown by record
evidence, but adheres to the approach rejecting use
of tributary waters, Closing Line B should be rec-
ognized. It failed to meet the semicircle test using
Method 1 by a mere 820 acres out of 14,714 acres.
The Joseph Bayou island remnant areas (so much
like the deteriorating fragments of land in West Bay
recognized by the Court as water for measurement)
obviously affect materially more than 820 acres. See
La. Exh. 197 and requested findings.

By Method 2, using tributary waters, the data
would justify Line B, even if Joseph Bayou deteriora-
tion were not recognized.

By Method 3, Line A even presently satisfies the
semicircle test. This conclusion is fortified by inclu-
sion of Joseph Bayou land remnants as islands.

Even using conservative Method 1 and ignoring
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evidence of the deterioration of Joseph Bayou, Line A
satisfies all relevant tests until 1956. Not until that
year did it cease to satisfy the semicircle test. See
arguments supra, under historic waters, detailing the
fact that by the conservative method approved by the
Master, and by application of the Convention retro-
actively, as the Court did in the California case, Line
A enclosed a bay on June 5, 1950 until 1956.

Issue 6(e) requires answer to the question:

“Have there been changes in the coastline
that would affect future distribution of revenues
heretofore accrued since June 5, 1950, and, if
so, when did the changes become effective?”’

Precise answer has not been given to this ques-
tion. Only by accepting Method 3 and Line A, or by
finding that East Bay is an historic bay, can the
status of geomorphic alternatives over time be ignored.
Serious oversight may otherwise occur, such as the
oversight in failing to give effect to Line B’.

The federal government repeatedly admitted Line
B’ met the semicircle test by the conservative method

the Master approved. It plainly satisfies headland and
other bay considerations. Yet the draft report ignored
it. Federal suggestions to reject it on other grounds
simply won’t hold water, as our oral discussion shall
show.

On Cowhorn Island, the Master is eminently cor-
rect, except that he does not carry the finding for-
ward in time as the evidence warrants. Removal from
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the December 6, 1969 chart was based on a lawyer’s
instructions, and contrary to normal hydrographic
standards used under unsuspicious circumstances. It
quite obviously resulted from a hurried effort to over-
come the effect of depositions which had shown there
‘was a survey basis—a hydrographic survey basis—
to placement of the island on the chart. This caused
the government to realize Louisiana would rely on
the chart and so the chart was changed, with no new
evidence to justify the change, no evidence beyond
that which had previously been considered and re-
jected at an unsuspicious time. The survey, later made
to justify a further revision, was made tmmediately
after a hurricane, and was worthless to reflect normal
shoreline conditions, as the federal survey party chief
admitted.

That survey was also remarkably deficient in
other respects, e.g., taking soundings seaward of an
area to show that the area was below the low water
line. See La. Reply Brief, p. 149, Fig. 149A, which
shows the quality of that proof. Thus, even if the
Master concludes that Cowhorn Island no longer existed
after December 6, 1969 because of the 1970 survey,
the same cannot be said for the additional low water
lines between West Bay and Pass Tante Phine, at the
mouth of Pass du Bois. When the Joint Pretrial State-
ment was filed in Memphis on December 5, 1969, the
alleged December 6 revision of the chart was not yet
made. Obviously, Issues 8(a) through (e), indeed
all of the issues related to the effect of Chart 1272,
are based on the editions extant on or before Decem-
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ber 5, 1969. Hurried or post-hurricane changes in the
chart thereafter, so obviously timed at a suspicious
date, under the admitted direction of counsel, and
plainly for purposes of this litigation, should be
ignored, not merely because of their unreliable char-
acter, but because the Statement of Issues does not
appertain to them.

Louisiana expressly objected to introduction of
the post-December 5, 1969 revisions of Chart 1272.
We accordingly request a finding that the parties
agreed in Memphis in a meeting before the Master on
December 5, 1969 to issues pertaining to Chart 1272,
and this agreement therefore did not reasonably relate
to editions revised after December 5, 1969. We further
request a finding that post-December 5, 1969 revisions
of Chart 1272 be rejected as intrinsically unreliable,
due to the suspicious timing of the chart revisions,
their plain purpose to affect this litigation, and the
absence of reliable survey evidence to show normal
shoreline conditions to support the revisions.

Caillou Bay

Islands which have been treated realistically as
part of the mainland and as forming the side of
Florida Bay in the report of the Florida Master,
presents less favorable assimilation data than the facts
of the Isle Derniere. It is inconceivable that in the
context of no final judgment, the Supreme Court of
the United States will allow a passing error in a foot-
note concerning a misunderstanding of what had been
argued to control a Louisiana Special Master’s report
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and compel ignoral of the geomorphological facts at
Caillou Bay that are markedly more favorable to bay
classification than those of Florida Bay and the Keys.
See requested findings and related illustrations com-
paring the data. Even if the Master feels bound by
the passing footnote remark, to avoid possible remand,
the report should reflect factual findings to enable
the comparative data to be reviewed by the Supreme
Court; or there should be a finding that the requested
findings are irrelevant or immaterial under the
Court’s opinion in order to furnish a basis of review.
Of course, Louisiana maintains, as with all of the
requested findings it has proposed, that all are ma-
terial and relevant, but the purpose in submitting
them is to perfect the record to enable Louisiana to
argue that particular requested findings should have
been granted if they in fact have not been granted.

Similarly, the great array of data showing that
-Isle Derniere segments are to reasonably be considered
as part of the mainland ought to be the subject of
findings. These and other detailed findings are re-
quested for Caillou Bay.

Other Major Matters

The Florida decision and island assimilation
problems affect numerous bay headlands along Lou-
isiana’s coast. We have therefore prepared findings
which are substantially self briefing to augment or
correct the Master’s report on several island matters.

Other miscellaneous details are important also,



57

but are not amplified in this memorandum although
treated in the findings. This is of course for the pur-
pose of brevity and is not to be construed as an indica-
tion of the relative importance of the matter.

Certain corrections and reconsideration of Atcha-
falaya Bay problems are requested in a finding.

The Master’s decision at Ascension Bay is correct,
but can be reinforced by certain specific additional
findings which are requested. Similarly, East Bay
geomorphic findings of the Master which were favor-
able to Louisiana can be reinforced by requested find-
ings.

Respectfully submitted,

WILLIAM J. GUSTE, JR.
Attorney General
State of Louisiana

PAUL M. HEBERT
VICTOR A. SACHSE
OLIVER P. STOCKWELL
FREDERICK W. ELLIS
WILLIAM E. SHADDOCK
Special Assistant Attorneys General
May 13, 1974
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APPENDIX A

A Chronological Listing of Documents Relating to

I)

II)
1989

IV)

United States and International Law on Islands
and Groups of Islands Enclosing Inland Waters

Page
Insular Features Enclosing Inland Waters
(United States Practice) ............... 63, 64, 75, 85,

88, 93-109, 112-126

Codification Attempts for Groups of Islands....69-
74, 78-88, 11

Straits Leading to Inland Waters ........ 69-74, 11,
105-108, 112,121, 122

Assimilation of Islands to Form a Bay’s Peri-
meter ........... 65-68, 89-91, 103-105, 109-110, 126
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Index
Page

1863: Letter from U.S. Secretary of State Seward
to Spanish Minister Gabriel Tassara............. 63

Portion of Map of Cuba from Rand-McNally, THE
International Atlas (1969), p. 230 ._............. 64

1891: United States Supreme Court in Manchester
v. Massachusetts, 139 U.S. 240,243 ... ... 65

Map of Buzzard’s Bay from Strohl, International
Law of Bays at p. 177 ... 66

TROME oo 67

Portion of Yarmouth-Windsor Map (Nova Scotia)
Showing Brier and Long Islands ..................._. 68

Portion of Yarmouth-Windsor Map (Nova Scotia)
Showing Closing Line for Mira Bay, which
Uses Scatari Island as a Headland .................. 68

1930: Hague Conference—International and
United States Proposals Treating Island
Groups and Straits Leading to Inland Waters 69

1930: S. W. Boggs’s Explanation of the United
States Proposal at the Hague Conference...... 74

1940: Census Bureau Delimitation of Internal Wa-
O S oo 75

1951 :Letter from the United States State Depart-
ment to the Justice Department Explaining
National Position on International Law of the

S8 o 7
1952: United States v. California, Report of the
Special Master ... ... 1

1952: International Law Commission ...................... 78
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Page
1953: International Law Commission ... ... 79
1954: International Law Commission ........... ... . 83
1955: International Law Commission ....... ... 84

1955: U.S. Position on Cuban Decree No. 1948 ...... 85

1956: International Law Commission ... 86
1958: Geneva Convention on the Territorial Sea
and the Contiguous Zone ... ... ... 87

1958: United States Brief in United States v. Lou-
istana, et al., No. 11, Original ... ... 88

1958: Historic Bays Memorandum by the Secre-
tariat of the United Nations, and illustration 89
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1863: Letter from U.S. Secretary of State Seward to
Spanish Minister Gabriel Tassara

The undersigned has further ascertained, as he
thinks, that the line of keys which confront other por-
tions of the Cuban coast resemble, in dimensions, con-
stitution and vicinity to the mainland, the keys which
lie off the southern Florida coast of the United States.
The undersigned assumes that this line of keys is
properly to be regarded as the exterior coast line, and
that the inland jurisdiction ceases there, while the
maritime jurisdiction of Spain begins from the ex-
terior sea front of those keys.

Letter dated August 10, 1863, which appears in 1 Moore
Digest of International Law, p. T11 (1906), introduced
into evidence before the Master as La. Exh. 356(3).
Also see La. Exh. 154, 4 Whiteman, Digest of Interna-
tional Law, 274-75.
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1891: United States Supreme Court in Manchester v.
Massachusetts, 139 U.S. 240, 243

The Commonwealth further offered evidence tending
to show that the distance between the headlands at the
mouth of Buzzard’s Bay, viz., at Westport, in the
county of Bristol, on the one side, and the island of
Cuttyhunk, in the county of Dukes, on the other side,
was more than one and less than two marine leagues.
The island of Cuttyhunk is the most southerly of the
chain of islands lying to the eastward of Buzzard’s
Bay, and known as the Elizabeth Islands. The distance
across said bay at the point where the acts of the de-
fendant were done is more than two marine leagues,
and the opposite points are in different counties. The
defendant did not dispute any of the testimony offered
by the Commonwealth. ... (Emphasis added.)

Manchester v. Massachusetts, 139 U.S. 240, 243 (1891).
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Map of Buzzard’s Bay
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1910: The North Atlantic Coast Fisheries Arbitration

For or near the following bays the limits of exclu-
ston shall be three marine miles seawards from the
following lines, namely:

For or near Barrington Bay, in Nova Scotia, the
line from the light on Stoddart Island to the light on
the south point of Cape Sable, thence to the light at
Baccaro Point; at Chedabucto and St. Peter’s Bays, the
line from Cranberry Island light to Green Island light,
thence to Point Rouge; for Mira Bay, the line from the
light on the east point of Scatari Island to the north-
easterly point of Cape Morien; and at Placentia Bay,
in Newfoundland, the line from Latine Point, on the
eastern mainland shore, to the most southerly point of
Red Island, thence by the most southerly point of Mera-
sheen Island to the mainland.

Long Island and Bryer Island, on St. Mary’s Bay,
m Nova Scotia, shall, for the purpose of delimitation,
be taken as the coasts of such bays. [ Emphasis added. ]

Finding #2 in the North Atlantic Coast Fisheries Arbitration,
Scott The Hague Court Reports, 189 (1906).
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1930: Hague Conference—International and United
States Proposals Treating Island Groups and
Straits Leading to Inland Waters

ANNEX L

BASES OF DISCUSSION DRAWN UP BY THE
PREPARATORY COMMITTEE, ARRANGED IN
THE ORDER WHICH THAT COMMITTEE
CONSIDERED WOULD BE MOST CON-
VENIENT FOR DISCUSSION AT
THE CONFERENCE

* % ok ¥ %

Basis of Discussion No. 13.

In the case of a group of islands which belong to
a single State and at the circumference of the group
are not separated from one another by more than
twice the breadth of territorial waters, the belt of ter-
ritorial waters shall be measured from the outermost
islands of the group. Waters included within the
group shall also be territorial waters.

The same rule shall apply as regards islands
which lie at a distance from the mainland not greater
than twice the breadth of territorial waters.

Basis of Discussion No. 17

Where a strait is merely a channel of communica-

U.S. Exh. 74, League of Nations, Acts of the Conference
for the Codification of In‘ternational Law, Held at the
Hague from March 13th to April 12, 1930, III Minutes
of the Second Committee, Territorial Waters, C.351(Db).
M.145 (b) 1930.
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tion with an inland sea, the rules regarding bays ap-
ply to such strait and sea.

ANNEX IL

OBSERVATIONS AND PROPOSALS REGARDING
THE BASES OF DISCUSSION PRESENTED TO
THE PLENARY COMMITTEE BY VARIOUS
DELEGATIONS.

Japan.

AMENDMENTS TO BASES OF DiSCUSSION Nos. 4, 5, 8, 9,
11, 13, 14, AND 15, CIRCULATED TO THE MEMBERS
OF THE COMMITTEE ON MARCH 18TH, 1930.

Basis of Discussion No. 13.

1. Delete the first sentence of the first paragraph
from the words “twice the breadth of territorial wa-
ters” to the end, and substitute the words “ten miles”,
and add immediately afterwards the following sen-
tence: “The whole group shall be regarded as a single
unit”’.

2. Omit the second sentence of the first para-
graph. '

3. In the second paragraph, substitute for the
words “twice the breadth of territorial waters”, the
words “ten miles”.

The article as revised will read as follows:
“In the case of a group of islands which be-

long to a single State and at the circumference
of the group are not separated from one another
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by more than ten miles, the whole group shall be
regarded as a single unit. The same rule shall
apply as regards islands which lie at a distance
from the mainland not greater than ten miles.”
[p. 189.]

AMENDMENTS TO BASES OF DiIsCUSSION NoOS. 3 AND
6, 7,8, 9 AND 18, 12, 13 AND 14, 10, 11, 15, 16, 17,
AND PROPOSALS FOR THREE NEW BASES OF Dis-
CUSSION CIRCULATED TO THE MEMBERS OF THE
COMMITTEE ON MARCH 27TH, 1930.

These Bases are submitted in the interest of find-
ing a set of formulae for the delimitation of territorial
waters which shall be simple in application and def-
inite in result. This is believed to be the first attempt
to formulate a comprehensive and systematic body of
rules for this purpose, and it is suggested that they
be studied objectively, so far as practicable, on charts
and maps. Two pages of diagrams are attached to
illustrate the text.

% ok x %

F. Straits.
Bases of Discussion Nos. 15,16 and 17.

The delimitation of territorial waters in straits
shall be made in the following manner:

* K% ok %

3. In the absence of agreement to the contrary,
where a strait is merely a channel of communication
with an inland sea, the rules regarding bays apply to
such strait.
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G. Simplification and Assimilation.

New Basis of Discussion.

1. Where the delimitation of territorial waters
would result in leaving a small area of high sea totally
surrounded by territorial waters of one or more States,
the area is assimilated to the territorial waters of such
State or States.

2. Where the delimitation of territorial waters,
as prescribed in the foregoing articles, results in a
pronounced conecavity such that a single straight line,
not more than four nautical miles in length, drawn
from the envelope of the ares of circles on one side to
the envelope of the arcs of circles on the other side en-
tirely closes an indentation, the coastal State may re-
gard the body of water enclosed within the envelope of
the arcs of circles and said straight line as an exten-
sion of its territorial waters if the area exceeds the
area of a semi-circle whose diameter is equal to the
length of the straight line; if the coastal State chooses
to assimilate these waters it shall notify the nations
which may be interested therein. [pp. 197-201]

Appendix 2.
REPORT OF THE SECOND SUB-COMMITTEE.

* * * *
GROUPS OF ISLANDS
Observations.

With regard to a group of islands (archipelago)
and islands situated along the coast, the majority of
the Sub-Committee was of opinion that a distance of
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ten miles should be adopted as a basis for measuring
the territorial sea outward in the direction of the high
sea. Owing to the lack of technical details, however,
the idea of drafting a definite text on this subject had
to be abandoned. The Sub-Committee did not express
any opinion with regard to the nature of the waters
included within the group.

STRAITS.
Observations.

The application of the article is limited to straits
which serve as a passage between two parts of the
high sea. It does not touch the regulation of straits
which give access to inland waters only. As regards
such straits, the rules concerning bays, and, where
necessary, islands, will continue to be applicable. [pp.
217-20]
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1930: S. W. Boggs’s Explanation of the United States
Proposal at the Hague Conference

Efforts of the conference to define a group of
islands, in terms of numbers, size, and relative posi-
tion of islands, did not produce practical results. The
real reason for making a special case of islands is that
the three-mile envelope leaves undesirable pockets. It
is the American viewpoint that the only practicable
way to eliminate these pockets is to consider the pockets
as pockets, rather than to consider the islands as is-
lands. It vs believed that the general proposal for the
assimilation of anomalous pockets of high sea by a
geometrical means avoids the definition of a “‘group
of islands,” just as the geometrical solution of the pro-
posal relating to bays avoids the definition of “bays,”
and that in both cases the desired results are obtained
in an entirely satisfactory manner. [ Emphasis added.]

U.S. Exh. 75, Boggs, “Delimitation of the Territorial Sea:
The Method of Delimitation Proposed by the Delegation
of the United States at the Hague Conference for the
Codification of International Law,” 24 American Journal
of International Law 541 (1930).
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1940: Census Bureau Delimitation of Internal Waters

A solution for the problem of setting outer limits
for the United States was obtained by special adapta-
tions, pertaining to embayments and islands, of the
excellent principles established by S. W. Boggs, Geo-
grapher of the Department of State, in delimiting the
territorial waters of the United States.” These adapta-
tions of Boggs’ principles resulted in the following
rules for delimiting coastal and Great Lakes water,"
and thereby, in part, for setting the outer water limits
of the United States (fig. 8): (1) where the coast line
is regular it shall be followed directly unless there
are off-shore islands within ten nautical miles;" (2)
where embayments oceur having headlands of less than
ten and more than one nautical mile in width, a straight
line connecting the headlands shall set the limits;"
however, (3) the coast line shall be followed if the in-
dentation of the embayment is so shallow that its wa-
ter area is less than the area of a semicircle drawn
using the said straight line as a diameter;™ and (4)
two or more islands less than tem and more than
one nautical mile from shore shall be connected by a
straight line or lines, and other straight lines shall be
drawn to the shore from the nearest point on each end
1sland.™ [ Emphasis added.]

La. Exh. 52(1), Proudfoot, Measurement of Geographic Avrea,
Dept. of Commerce, Bureau of the Census (1946) p. 33.
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% Boggs, S. W., “Delimitation of the Territorial Sea, The
Method of Delimitation Proposed by the Delegation of the
United States at the Hague Conference for the Codification
of International Law,” American Journal of International
Law, Vol. 24 (July, 1930), 541-555.

%Termed “State water” and not subdivided among ad-
joining counties or minor civil divisions.

96See Atlantic coastal strip, C. of fig. 8., plate I.

97See Atlantic coastal strips A. and B. of fig. 8., plate 1.

983ee Pacific coastal strips H., J., K. and L. of fig. 8,
plates XII and XIII.

99See treatment of Florida Keys, Atlantic coastal strip
Q. of fig. 8.
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1951: Letter from the United States State Depart-
ment to the Justice Department Explaining Na-
tional Position on International Law of the Sea

With respect to a strait which is merely a channel of
communication to an inland sea, however, the United
States took the position, with which the second sub-
committee agreed, that the rules regarding bays should

apply (Act of Conference, 201, 220).
U.S. Exh. 93, a letter from James E. Webb, State Depart-
ment, to J. H. McGrath, Justice Department, dated No-

vember 13, 1951, also published in Appendix D of 1
Shalowitz Shore and Sea Boundaries, pp. 354-56 (1962).

1952: United States v. California, Report of the Spe-
cial Master

Straits

Subject to the special case of historical waters,
the position of the United States as to straits con-
necting two areas of open sea, as set forth by the Secre-
tary of State (ante p. 14), is that if both entrances
are less than six nautical miles wide the strait is ter-
ritorial waters but never inland waters. Otherwise,
the marginal belt is to be measured in the ordinary
way. If the strait is merely a channel of communica-
tion to an inland sea the ten-mile rule regarding bays
should apply. [ Emphasis added. ]

Report of the Special Master in United States v. California,

No. 6, Original, October Term, 1952, 332 U.S. 19. Sub-
mitted October 14, 1952; Filed November 10, 1952, p. 27.
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1952: International Law Commission

The International Law Commission’s Special Rap-
porteur for the regime of the territorial sea, J. P. A.
Francois, included in his first report in 1952 the fol-
lowing articles and comments on reefs, islands, and
groups of islands: [p. 295]

* k% x  k

“[Article 10. Groups of Islands:] With re-
gard to a group of islands (archipelago) and is-
lands situated along the coast, the ten-mile line
shall be adopted as the base line for measuring
the territorial sea outward in the direction of the
high sea. The waters included within the gtoup
shall constitute inland waters.

“Comment [p. 296]

* k% %

“3. The Rapporteur has inserted article 10
not as expressing the law at present in force, but
as a basis of discussion should the Commission
wish to study a text envisaging the progressive de-
velopment of international law on this subject.”
A/CN.4/53, pp. 28-30; II Yearbook of the Inter-
national Law Commission 1952, pp. 25, 33, 36-
317. [p. 297]

4 Whiteman 295-97.
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1953: International Law Commission

Francois’ second report to the International Law
Commission in February 1953 effected the following
changes (II Yearbook of the International Law Com-
mission 1953, pp. 57, 65-70) :

* % ok %

The final sentence of article 10 which had read
that the waters within a group of islands constituted
inland waters (also supra) was deleted,

I I R

At the invitation of Professor Francois, a five-
man group of technical experts, acting in their per-
sonal capacity, met at The Hague from April 14 to
16, 1953, in order to examine certain questions of a
technical nature raised during the discussions of the
International Law Commission. (For the membership
of the Committee of Experts, see ante, p. 146.) Ques-
tions submitted by the Special Rapporteur to the Com-
mittee of Experts together with the answers of the
latter regarding delimitation of reefs and islands were
as follows:

* k%

II1

“If the low-water line may be replaced by a
straight base-line, as indicated by the Internation-
al Court of Justice in the Anglo-Norwegian Fish-

4 Whiteman 297-98.
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eries Case, what technical questions may arise as
to

“C. the islands, rocks and shallow waters
within T miles before the coast (T standing for
the width of the territorial sea)?

“2. Such ‘straight base-lines’ might be drawn
—1if specifically justified by international law—
between headlands on the coastline or between
such headlands and islands less than 5 miles from
the coast or between such islands, provided such
headlands and/or islands are not further than 10
miles apart.

“3. The Committee considered that between
three or more islands at a distance of less than
5 miles from each other, ‘straight base-lines’
might be drawn. In that case, these islands con-
stitute a group. Waters lying within the outer
base-lines around a group should be considered
as inland waters.

“4, The Committee recognizes as a special
case a group of islands in which one, but only one,
of the said connecting lines exceeds 5 miles though
not 10 miles in length. This case may be called a
‘fictitious bay’.

“5. A ‘fictitious bay’ may also be formed by
a string of islands taken together with a portion

of the mainland coastline as provided for under
2 B.

“6. The Committee agreed that ‘straight
base-lines’ should not be drawn to and from dry-
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ing rocks and shoals. Their part in measuring
the territorial sea has been stated sub I.”

Report of the Committee of Experts, April
1953, contained in Addendum to the Second Re-
port on the Regime of the Territorial Sea by J. P.
A. Francois, Special Rapporteur, A/CN.4/61/
Add.1, Annex, May 18, 1953, pp. 1-4.

Francois’ First Report, Apr. 4, 1952, Doc.
A/CN.4/53, is printed in II Yearbook of the In-
ternational Law Commission 1952, pp. 25, 32-33,
36-37. Francois’ Second Report, Doc. A/CN.4/
61, Feb. 19, 1953, is printed in II Yearbook of the
International Law Commission 1953, pp. 57, 65,
67, 68-70. The addendum to the Second Report,
Doc. A/CN.4/61/Add. 1, by Francois, together
with the annexed Report of the Committee of Ex-
perts, is printed ibid., pp. 75, 77, 78.

As a result of the Experts’ Report, Francois sub-
mitted the following amendment and additions to his
second report in May of 1953

* ok ok %

“Article 5a

“2. In general, the maximum permissible
length for a straight base-line shall be 10 miles.
The base-lines may be drawn between headlands
on the coastline or between such headlands and
islands, provided such headlands and/or islands
are not further than 10 miles apart. The base-
lines should not be drawn to and from drying
rocks and shoals. These lines constitute the delimi-

4 Whiteman 299-300.
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tation between inland waters and the territorial
sea.

“[Article 9. Islands (unchanged).]
“Article 10
“Group of islands
“Article 10 is modified as follows:

“l. Between three or more islands at a dis-
tance of less than 5 miles from each other, a
‘straight base-line’ may be drawn. In that case,
these islands constitute a group. Waters lying
within the outer base-lines around a group shall
be considered as inland waters.

“2. A group of islands in which one, but only
one, of the said connecting lines exceeds 5 miles
though not 10 miles in length, constitutes a “ficti-
tious bay’.

“3. A ‘fictitious bay’ may also be formed by
a string of islands taken together with a portion
of the mainland coastline as provided under arti-
cle 6, paragraph 5.” (A.CN.4/61/Add.1, pp. 5-6,
7.)

Addendum to Francois’ Second Report, May 18,
1953, printed in II Yearbook of the International Law
Commission, 1953, pp. 75, 76, 77.
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1954: International Law Commission

In his third report in February 1954, Francois
simplified his draft text on reefs to read:

* Xk ok %

As to “Groups of islands”, the third report and
comment read:

“[Article 12. Groups of Islands:] 1. The
term ‘group of islands’, in the juridical sense, shall
be deemed to mean three or more islands enclos-
ing a portion of the sea when joined by straight
lines not exceeding five miles in length, except
that one such line may extend to a maximum of
ten miles.

“2. The straight lines specified in the preced-
ing paragraph shall be the base lines for measur-
ing the territorial sea; waters lying within the
area bounded by such base lines and the islands
themselves shall be considered as inland waters.

“3. A group of islands may likewise be formed
by a string of islands taken together with a por-
tion of the mainland coastline. The rules set forth

in paragraphs 1 and 2 of this article shall apply
pari passu.

“Comment

“Sub-Committee II of the 1930 Conference
abandoned the idea of drafting a text on this sub-
ject. The Committee of Experts endeavoured to
provide also for this case. In drafting the article,
the rapporteur followed the Committee’s sugges-
tions.” (Ibid., p. 13.)

4 Whiteman 300-01.
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1955: International Law Commission

At its seventh session, held in 1955, the Interna-
tional Law Commission did not modify its 1954 text
of article 10. It commented:

“The Commission had intended to follow up
this article with a provision concerning groups of
islands. Like The Hague Conference for the Codi-
fication of International Law of 1930, the Com-
mission failed to overcome the difficulties in the
way of carrying out this intention. ... Moreover,
article 5 [on straight base lines] may be appli-
cable to groups of islands situated off the coasts,
while the general rules will normally apply to
other islands forming a group.” Report of the
International Law Commission Covering the work
of its seventh session, 2 May-8 July 1955, U.N.
Gen. Ass. Off. Rec. 10th Sess., Supp. No. 9 (A/
2934), p. 18. [For text evolved at its eighth ses-
sion, with commentary, see ante, pp. 294-295.]

4 Whiteman 303.
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1955: U.S. Position on Cuban Decree No. 1948:

“Cuban Law Decree No. 1948 of January 25,
1955, stated in article I that: ‘The waters between
the coasts of the Island (of Cuba) and all adja-
cent keys, when the distance between them and
between the keys themselves does not exceed 10
miles, are declared interior seas.” [Amembassy,
Habana, to the Department of State, despatch
No. 776, Feb. 11, 1955.] The U.K. and U.S. pro-
tested other portions of this law. ... [Emphasis
added. ]

4 Whiteman 275.
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1956: International Law Commission

The text evolved by the International Law Com-
mission with respect to islands (article 10), and con-
tained in its 1956 and final report, together with its
Commentary thereon, read:

“Article 10

“Every island has its own territorial sea. An
island is an area of land, surrounded by water,
which in normal circumstances is permanently
above high-water mark.

“Commentary
* % ok X%

“(3) The Commission had intended to fol-
low up this article with a provision concerning
groups of islands. Like The Hague Conference
for the Codification of International Law of 1930,
the Commission was unable to overcome the dif-
ficulties involved. The problem is singularly com-
plicated by the different forms it takes in different
archipelagos. The Commission was prevented
from stating an opinion, not only by disagreement
on the breadth of the territorial sea, but also by
lack of technical information on the subject. It
recognizes the importance of this question and
hopes that if an international conference sub-
sequently studies the proposed rules it will give
attention to it.

“(4) The Commission points out, for pur-
poses of information, that article 5 may be ap-
plicable to groups of islands lying off the coast.”
Report of the International Law Commission Covering

the work of its eighth session, 28 April-4 July 1956, U.N.
Gen. Ass. Off. Rec. 11th Sess., Supp. No. 9 (A/3159), pp.
16-17; II Yearbook of the International Law Commission
1956, pp. 253, 270.

4 Whiteman 294-95.
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1958: Geneva Convention on the Territorial Sea and
the Contiguous Zone

Article 10 of the Convention on the Territorial
Sea and the Contiguous Zone, concluded in 1958 at the
Geneva Conference on the Law of the Sea, contains
the following provisions with reference to islands:

“l. An island is a naturally-formed area of
land, surrounded by water, which is above water
at high-tide.

“2. The territorial sea of an island is mea-
sured in accordance with the provisions of these
articles.”

U.N. Doc. A/CONF.13/L.52; II U.N. Conference on
the Law of the Sea, Plenary Meetings, pp. 132, 133; S.
Ex. J, 86th Cong., 1st sess., pp. 14, 16; XXXVIII Bulle-
tin, Department of State, No. 992, June 30, 1958, pp.
1111, 1112. Entered into force Sept. 10, 1964. U.S. TIAS
5639; 15 UST 1606, 1609.

4 Whiteman 295.
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1958: U.S. Brief in United States v. Louisiana, et al.,
No. 11, Original

While the United States denies that the phrase,
“including all islands within three leagues of the
coast,” described any submerged land, we do agree
that Louisiana is entitled, though for a different rea-
son, to the submerged lands between its islands and
mainland. It happens that all the islands on the coast
of Louisiana are so situated that the waters between
them and the mainland are sufficiently enclosed to
constitute inland waters; consequently the lands un-
derlying those waters necessarily passed to the State
upon its entry into the Union. Pollard v. Hagan, 3
How. 212. Thus the islands, together with the line
marking the outer limit of the intervening inland wa-
ters, constitute the ‘“coast” of Louisiana in the sense
of the Submerged Lands Act. We make this explana-
tion lest the dispute over the meaning of the Act of
Admission should give the impression that the sub-
merged lands within the islands are contested here.
We likewise concede the State’s right to the submerged
lands within three miles seaward of the islands, under
the ordinary three-mile rule. We deny its right to
more. [ Emphasis added.]

Brief for the United States in Support of Motion for Judg-
ment on Amended Complaint in United States v. Lou-
isiana, et al., No. 11, Original, May 15, 1958, pp. 177-78.
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1958: Historic Bays Memorandum by the Secretariat
of the United Nations

The Zuyder Zee

34. The Netherlands title to this sea can be based
not only on a historic right proper but also on ordinary
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international law. A. Chrétien,” who does not admit
the theory of historic bays (see infra, para. 92) con-

U.S. Exh. 97, Historic Bays, Memorandum by the Secretariat
of the United Nations, United Nations Conference on
the Law of the Sea, Official Records, Vol. 1; Preparatory
Documents (A/CONF. 13/37), p. 7, and Portion of Map
of Holland from Rand-McNally THE International Atlas,
p. 30.
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cedes nevertheless that certain small bays, among
others the Zuyder Zee, should be regarded as subject
to the full and absolute sovereignty of the coastal State.
Gidel®” mentions the Zuyder Zee among the maritime
areas which are sometimes designated as historic “but
which should not be treated as falling within that
category [of historic waters] because pursuant to
the rules of the ordinary international law of the seas
these areas are in any case internal waters”.
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“Measurement of the U.S. Territorial Sea,” by
G. Etzel Pearcy, Geographer, Department of
State, XL Bulletin, Department of State, No.
1044, June 29, 1959.

“The Convention on the Territorial Sea and the

Contiguous Zone limits the entrance of any bay to not
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La. Exh. 154, 4 Whiteman, Digest of International Law, 210,

and Portion of Chart 1113, showing delimitation of
Florida Bay recommended by Dr. G. E. Pearcy and es-
tablished by Special Master Maris in United States wv.
Florida, No. 52, Original, Report of the Special Master,
p. 85.
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more than 24 nautical miles. In event that the distance
between the natural entrance points of a bay exceeds
that distance, a straight baseline of 24 miles is drawn
within the bay in such a way as to enclose the maxi-
mum water area that is possible with a line of that
length. Figure 3 [infra] illustrates the principle dia-
grammatically. The rule has practical application in
Florida, where a closing line 24 miles in length extends
from East Cape to Vaca Key to close off the maxi-
mum amount of water between the coast of Florida
and the chain of keys curving south and east.
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1960: Letter from the Justice Department to the
U.S.C.&G.S. Regarding the United States Posi-

tion Concerning Islands Along Louisiana’s
Coast

“This [the position of the U.S. regarding inland
waters behind island fringes] is borne out by the letter
dated February 29, 1960, from Honorable J. Lee Ran-
kin, Solicitor General of the United States, to Rear
Admiral H. Arnold Karo, Director Coast and Geodetic
Survey, Department of Commerce, Washington 25,
D.C., with a copy to Raymond T. Yingling, Assistant
Legal Adviser, Department of State, and to Dr. G.
Etzel Pearcy, Geographer, Department of State, in
which Mr. Rankin stated:

“On July 6, 1950, in response to a specific in-
quiry in connection with the case of United States
v. Louisiana, 339 U.S. 699, the State Department
advised us that Chandeleur Sound should be con-
sidered inland water. On October 26, 1950, in the
same connection, Dr. Boggs, then Geographer of
the State Department, joined with representatives
of the Department of the Interior and this Depart-
ment in describing, on that basis, a line, (com-
monly referred to as the “Chapman Line”) to
represent the of ficial position of the United States
as to the coast line of Louisiana, that s, the base
line for the three-mile belt. We followed this posi-
tion in our brief in support of our motion for
judgment on the amended complaint in the related

Louisiana Brief before the Special Master, Vol. I, Part 1, pp.
59-60, quoting from La. Exh. 283 (20).
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case of United States v. Louisiana, et al., No. 11,
Original, October Term, 1957, at page 177; a
draft of that brief was submitted to the State De-
partment in May, 1958, before it was filed, and
no question was raised on this point. The position
was repeated at pages 43-44 of our reply brief
in the same case, a draft of which was likewise
submitted to the State Department in August
1958. At that time, Mr. Yingling, Assistant Legal
Adviser, did raise a question regarding Chande-
leur Sound; but at a conference between him, Dr.
Pearcy, and John F. Davis and George S. Swarth
of this Department, it was agreed that we should
continue to concede that the Sound is inland wa-
ter. Because of this concession, it was unneces-
sary for Louisiana to press certain aspects of its
argument as it might otherwise have wished to
do.” [Emphasis added.]
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1960: United States v. Louisiana, et al., Supreme
Court Decision

The Government concedes that all the islands
which are within three leagues of Louisiana’s shore
and therefore belong to it under the terms of its Act
of Admission, happen to be so situated that the waters
between them and the mainland are sufficiently en-
closed to constitute inland waters. Thus, Louisiana is
entitled to the lands beneath those waters quite apart
from the affirmative grant of the Submerged Lands
Act, under the rule of Pollard’s Lessee v. Hagan. 3
How. 212. Furthermore, since the islands enclose in-
land waters, a line drawn around those islands and the
intervening waters would constitute the ‘“‘coast” of
Louisiana within the definition of the Submerged
Lands Act. Since that Act confirms to all States rights
in submerged lands three miles from their coast, the
Government concedes that Louisiana would be entitled
not only to the inland waters enclosed by the islands,
but to an additional three miles beyond those islands
as well. We do not intend, however, in pasing on these
motions, to settle the location of the coastline of Lou-
isiana or that of any other State. [Emphasis added.]

United States v. Louisiana, et al., 363 U.S. 1, 67 n. 108 (1960).
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1961: Letter from the Solicitor General to the Direc-
tor, U.S.C.&G.S.

March 6, 1961

Rear Admiral H. Arnold Karo
Director
Coast and Geodetic Survey

Department of Commerce
Washington, D. C.

Dear Admiral Karo:

In the case of United States v. Louisiana et al.,
No. 10, Original, involving ownership of offshore sub-
merged lands in the Gulf of Mexico, the Supreme
Court’s opinions of May 31, 1960 (363 U.S. 1 and
121), and decree of December 12, 1960, establish the
dividing line between the federal and state property
rights at a distance of three geographical miles from
the coast lines of Louisiana, Mississippi, and Alabama
and three leagues from the coast lines of Texas and
Florida. The coast line is defined, as in the Submerged
Lands Act, as the line of ordinary low water along
that portion of the coast which is in direct contact
with the open sea and the line marking the seaward
limit of inland waters.

We are now faced with the problem of giving
precise application to the rather general terms of that

decision. . ..
¥ %k %X %

La. Exh. 178, pp. 1-4, Letter from Archibale Cox, Solicitor

General, to Admiral Karo, Director of the U.S.C.&G.S.,
dated March 6, 1961.
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It will be necessary ultimately to establish a pre-
cise line as to all five of the Gulf States, but the solu-
tion of the problem is particularly important with re-
spect to Louisiana, where a great deal of present pro-
duction is involved. We therefore intend to proceed
with respect to Louisiana first. As a basis for dis-
cussion, we have asked the Interior Department to
furnish a proposed description of the coast line of
Louisiana, based on the joint survey which it has been
making with the State. I enclose a copy of the descrip-
tion prepared, in response to that request, by Mr.
Donald B. Clement of the Division of Cadastral En-
gineering, Bureau of Land Management, to which I
have added paragraph numbers for convenience of
reference. 1 also enclose a memorandum written by
Mr. George Swarth of this Department, commenting
on Mr. Clement’s proposed description, comparing it
with the earlier description known as the Chapman
Line and with maps prepared last year by Dr. G. Etzel
Pearcy, the Geographer of the Department of State,
and raising certain questions for further consideration.

In supporting our position as to the location of
the coast line, it will be necessary to formulate the
principles on which the description has been developed.
I would like to submit for your consideration some
statements of principles, derived from various sources,
including the letter of November 13, 1951, from Acting
Secretary of State James E. Webb to Attorney Gen-
eral J. Howard McGrath and the 1958 Convention on

the Territorial Sea and Contiguous Zone.
% ok k%
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The principles that I suggest are as follows:

* Kk ok ok

(g) Waters enclosed between the mainland and
off-lying islands which are so closely grouped that no
entrance exceeds ten miles in width shall be considered
inland waters.

® ¥ 3k ok

There are of course many questions raised by the
foregoing propositions or by matters not covered by
them. In particular, I should be glad to have your
views on the following:

* ¥ ok ok

(b) Under what circumstances should the coast
line depart from the mainland to embrace offshore is-
lands?

*k ok kX

(e) How are the 10-mile and semicircle rules
applied to a series of adjoining and interconnected
bays and screening islands such as are found along
the south coast of Louisiana?
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1961: Memo from A. L. Shalowitz to the Director,
U.S.C.&G.S. (Karo)

[To] The Director March 10, 1961
[From] A. L. Shalowitz
Letter from Solicitor General

This is to bring to your attention the scope of
the Solicitor General’s request and what it will en-
tail to prepare an appropriate reply which we may be
called upon to back in any future litigation that may
arise between the Federal Government and the State
of Louisiana, in the event an agreement cannot be
reached on the controversial aspects of the boundary
problem.

1. As stated by the Solicitor General, “the ques-
tions involved relate to matters within the particular
competence of the Coast and Geodetic Survey.”

2. As I envision the request, it will involve the
following :

(a) A critical study and analysis of the Lou-
isiana boundary description prepared by the Bureau
of Land Management.

(b) An evaluation of the comments by the De-
partment of Justice in relation to the boundary de-
scription and the maps prepared by the Department
of State.

(¢) A study of the principles proposed by the De-

La. Exh. 178, p. 26.
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partment of Justice and the specific technical ques-
tions raised, all considered in the light of the position
advocated by the United States at the 1930 Hague
Conference for the Codification of International Law;
of the “Chapman Line,” which we helped formulate
in 1950 and which was promulgated by the Govern-
ment as the tentative boundary between Federal and
State (Louisiana) rights; of the proceedings before
the Special Master in the California case with which
the Bureau was closely associated; of the technical
recommendations of the Special Master to the Supreme
Court; of the pertinent recommendations of the In-
ternational Law Commission in 1956, considered in
the light of the work of the Committee of Experts in
1953 (the State Department representative was in
close touch with the Bureau on questions raised by the
ILC) ; and finally of the Convention adopted at Geneva
in 1958 on the Territorial Sea and the Contiguous
Zone.
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1961: Letter from Director, U.S.C.&G.S. to Solicitor

General

“Honorable Archibald Cox
The Solicitor General of
the United States
Department of Justice
Washington 25, D.C.

My dear Mr. Solicitor General:

This is in reply to your letters of March 6 and
March 22, 1961 (File 90-1-18-260), asking this Bu-
reau’s assistance and advice in formulating principles
and procedures by which the term “coast line” as used
in the Supreme Court’s decree of December 12, 1960,
may be given precise application to the Louisiana
coast. The enclosed Memorandum, prepared by Mr.
A. L. Shalowitz, of my staff, sets forth our views on

the various questions raised in your letter of March
6. .

* % ok %

The following materials were consulted in the
preparation of the Memorandum: Supreme Court’s
Decree of December 12, 1960; charts showing the
Pearcy line (1960); 1958 Geneva Convention on the
Territorial Sea and the Contiguous Zone; final report
of the International Law Commission on the Law
of the Sea (1956); Report of the Special Master in
La. Exh. 178, pp. 29-30, Letter from Admiral Karo, Director,

U.S.C.&G.8S., to Archibald Cox, Solicitor General, dated

April 18, 1961, in response to Cox’s letter of March 6,
1961. [Retyped verbatim from La. Exh. 178.]
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the California case (1952); Letter of November 13,
1951, from Acting Secretary of State Webb to At-
torney General McGrath; the Chapman Line descrip-
tion of 1950; Bases of Discussion submitted by the
United States Delegation to the 1930 Hague Confer-
ence; Findings of the North Atlantic Fisheries Tri-
bunal of 1910; and United States Coast and Geodetic
Survey hydrographic surveys H-999 and M-1000, of
1869.

I trust this Memorandum will be of help to the
Department of Justice in formulating the United
States position in the pending litigation.

Sincerely,
(Signed) H. Arnold Karo

Rear Admiral, USC&GS
Director

Enclosure
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MEMORANDUM IN REPLY TO LETTER OF
MARCH 6, 1961, FROM THE SOLICITOR
GENERAL, RE THE LOUISIANA COAST

LINE

PART I

COMMENTS ON PRINCIPLES PROPOSED BY
DEPARTMENT OF JUSTICE

L S S

Item (g)

This principle is concurred in and is in conformity
with the principle recommended in Part II, Item (b).
It would probably be difficult to make this rule more
specific because of the great variety of coastal con-
figurations that might be encountered. Each case
would call for a consideration on the merits and an
equitable solution arrived at.

* %k ok X

PART II

RECOMMENDATIONS RE QUESTIONS
RAISED BY DEPARTMENT OF JUSTICE

* % k%

Item (b)
RECOMMENDATION

The coast line should not depart from the main-
land to embrace offshore islands, except where such
islands either form a portico to the mainland and are

La. Exh. 178, pp. 31-68, Memorandum by A. L. Shalowitz of
the U.S.C.&G.S. attached to Admiral Karo’s response,
dated April 18, 1961, to Solicitor General Cox’s letter of
March 6, 1961.
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so situated that the waters between them and the main-
land are sufficiently enclosed to constitute inland wa-
ters, or they form an integral part of a land form.

Commentary

(1) The first part of the recommendation is based
on the position of the Government as enunciated in
the letter of November 13, 1951 (par.(e)), from Act-
ing Secretary of State Webb to Attorney General Me-
Grath. This was the position taken by the Department
of Justice in the California case and which the Special
Master upheld. Under this part of the recommenda-
tion, each island, whether isolated or part of a group,
would carry its own territorial belt. This is readily un-
derstood and easy to apply, and no additional rules
are necessary, such as the ratio of the area of an is-
land to the water area between it and the mainland.
Where an island is within the territorial sea, drawing
the coast line so as to embrace the island would have
little effect on the extent of the intervening submerged
lands. For any other situation, there is greater reason
why they should be excluded from the coast line.

(2) The second part of the recommendation (the
exceptional part) deals with situations characteristic
of the Louisiana coast and did not arise in the Cali-
fornia case. It was the basis for drawing the Chapman
Line and is in conformity with the concession made
by the Government in its Brief in the Louisiana case
(p. 177).
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(3) When the 1958 Geneva Convention on the
Territorial Sea and the Contiguous Zone becomes oper-
ative and it becomse permissible to take coastal islands
into account for the purpose of drawing straight base-
lines between appropriate points but which “must not
depart to any appreciable extent from the general di-
rection of the coast,” the difficulty of laying down
specific rules for applying the general criteria of the
convention should be recognized. The ultimate solu-
tion may lie in studying each case on the basis of the
general criteria, but using the skjaorgaard coast of
Norway as the limiting condition of conformity to the
criteria.

(4) Insofar as determining which islands form
part of a land form and which do not, no precise
standard is possible. Each case must be considered
within the framework of the principal rule. One in-
dication of homogeneity might be a common low-water
line.

Item (e)
RECOMMENDATION

In applying the 10-mile rule to a group of screen-
ing islands along a coast, no opening between such
islands should exceed 10 miles. . . .

Commentary

(1) Limiting the distance between screening is-
lands along a coast to 10 geographic miles is in accord
with the general policy of the United States regarding
minimum encroachment upon the high seas.
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(2) The theory of the screening islands is that
the waters between them and the mainland are suffi-
ciently enclosed to constitute inland waters (see Part
I, Item (g)). Hence, the openings are in the nature
of straits leading to inland waters, which in accordance
with the State Department Letter of November 13,
1951, the rules for bays apply. A 10-mile limitation
on the entrance width of a bay is one of those rules.
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1962: Shalowitz’s Conception of the Chapman Line

73. APPLICATION TO LOUISIANA COAST

As in the California case, the decree entered by
the Court in United States v. Louisiana, 340 U.S. 899
(1950), was couched in the same general terms and
described the lands involved as “lying seaward of the
ordinary low-water mark on the coast of Louisiana,
and outside of the inland waters.” But, whereas, in
the former, stipulations were entered into between
California and the Federal Government as to the ex-
clusion of certain areas from the operative effect of
the Supreme Court decision (see 211), and other con-
troversial areas were referred to a Special Master (see
2111), no such stipulations were entered into in the
Louisiana case. Instead, the Secretary of the Interior
promulgated tentative arrangements, subject to future
congressional action, for the continuance of operations
under state leases seaward of the low-water line and
outside the limits of inland waters.* In order that the
area subject to federal jurisdiction be known, parti-
cularly for some of the complex areas along the Lou-
isiana coast, a jurisdictional line was adopted seaward
of which the submerged lands were under the jurisdic-
tion of the Federal Government.” Because the line was
promulgated during the tenure of Secretary of the
Interior Chapman it came to be known as the ‘“Chap-
man Line.”

1 Shalowitz, Shore and Sea Boundaries, 108.
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731. THE CHAPMAN LINE—ITS TECHNICAL BASIS

The Chapman line was intended to represent graph-
ically the ordinary low-water mark and the seaward
limits of inland waters along the Louisiana coast.® Its
description and plotting on the charts represented an
effort to apply, as accurately as possible, the principles
of delimitation advocated by the United States in the
proceedings before the Special Master.”. ..

"These principles had been developed in international law
or had been promulgated by the United States in its interna-
tional relations. They involved the semicircular rule (see 421)
and the 10-mile rule (see 43) for bays, and the rule for straits
leading to inland waters. The latter situation did not arise
in the California case. Along the Louisiana coast all islands
are so situated in relation to the mainland and to each other
as to enclose all waters landward of the islands as inland wa-
ters with the result that the islands constitute large segments
of the coastline. Mahler v. Norwich and New York Transporta-
tion Company, 35 N.Y. 352 (1866). Also see Brief for the
United States in Support of Motion for Judgment on Amended
Complaint 177, United States v. Louisiana et al., Sup. Ct., No.
11, Original, Oct. Term, 1957. The openings between the nu-
merous islands along the Louisiana coast constitute channels
leading to inland waters and the rule as to bays becomes ap-
plicable (see Part 3, 2218 (¢)). [Emphasis added.]
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1962: Shalowitz Discussion of Fringing Islands Along
Louisiana’s Coast

1621. SEAWARD LIMITS OF INLAND WATER
A. WHERE ISLANDS FRINGE A COAST

When the Chapman line was drawn along the
Louisiana coast (see Part I, 731), pursuant to the
decision in United States v. Louisiana, 339 U.S. 699
(1950), the principle followed in drawing the base-
line was that waters enclosed between the mainland
and offlying islands which were so closely grouped
that no entrance exceeded 10 nautical miles in width
were considered inland waters.

In formulating principles for delimiting the
“coast line,” as defined in the Submerged Lands Act,
an amplification of the above procedure was recom-
mended so that it would be of general application, to
wit: “The coast line should not depart from the main-
land to embrace offshore islands, except where such
islands either form a portico to the mainland and are
s0 situated that the waters between them and the main-
land are sufficiently enclosed to constitute inland wa-
ters, or they form an integral part of a land form.” **°

[Emphasis added.]

I .

124Within the author’s knowledge there has neither been
proposed nor developed thus far a geometric rule for deter-
mining the status (inland waters or open sea) of water areas

1 Shalowitz 161 (1962).
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between islands and the mainland coast similar to the semi-
circular rule for bays. It would be difficult to develop such a
rule for general application because of the complex of geo-
graphical configurations that might be encountered and would
not be limited as in the case of bays to a single form of con-
figuration. It has been proposed that the semicircular rule for
bays be applied for a determination of the limit of inland
waters behind straight baselines (see Part 3, 2211 A (b) note
17).

125Memorandum of Apr. 18, 1961, from the Director, Coast
and Geodetic Survey, in reply to letter of Mar. 6, 1961, from
the Solicitor General of the United States. The request set
forth the problem of giving precise application to the rather
general terms of the Supreme Court decision of May 31, 1960,
and the decree of Dec. 12, 1960, which established the dividing
line between federal and state property rights in the Gulf of
Mexico at a distance of 8 geographic miles from the coastlines
of Louisiana, Alabama, and Mississippi, and 3 leagues from
the coastlines of Texas and Florida, and defined coastline as
“the line of ordinary low water along that portion of the
coast which is in direct contact with the open sea and the
line marking the seaward limit of inland waters.” The Bureau’s
advice was sought in formulating principles on which to base
the Government’s position because ‘“the questions involved
[bays, inland waters, islands, ordinary low water, etc.] largely
relate to matters within the particular competence of the
Coast and Geodetic Survey.” The Bureau’s memorandum con-
tained recommendations (including commentaries) on the
principles to be established in defining ‘“coast line” as it ap-
plied to various geographic configurations along the Gulf
coast, particularly the Louisiana coast. Some of these recom-
mendations are embodied in the discussion of the Geneva Con-
vention on the Territorial Sea and the Contiguous Zone and
the interpretation to be placed on some of the provisions (see
Part 3, 221).
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1962: Shalowitz Discussion of Island Group Status
Under the Geneva Convention on the Terri-
torial Sea and the Contiguous Zone

2211. DELIMITATION OF THE TERRITORI-
AL SEA

D. ISLANDS AND LOW-TIDE ELEVATIONS
b. Groups of Islands

This question of groups of islands cannot be con-
sidered as settled. The International Law Commission,
while recognizing the importance of the question, was
unable to reach a decision because of disagreement on
the breadth of the territorial sea and because of a lack
of technical information on the subject. It pointed out,
however, that the rules with regard to straight base-
lines may be applicable to groups of islands lying off
the coast.

1 Shalowitz 228 (1962). Discussion under Part III “Recent
Developments in the Law of the Sea,” Chapter 2 “United
Nations Conferences on the Law of the Sea.”
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1963: U.S. Brief in United States v. California—
Straits Leading to Inland Waters

(e) Straits leading to inland waters.—Wherever
the United States has insisted on the right of innocent
passage through straits, denying them the status of
inland waters, the claim has rested on the character
of the strait as a passageway between two areas of
high seas. No such right is claimed as to a strait lead-
ing only to inland waters. Such a strait is treated as
a bay. Examples of this have already been discussed,
including the straits leading into the Alaskan Archi-
pelago (supra, pp. 105-107), straits leading to waters
between Cuba and its encircling reefs and keys (supra,
pp. 103-105), and Chandeleur Sound (supra, p. 110;
see also, infra, pp. 153-155).'

105The proper application of this principle becomes a mat-
ter of some difficulty in situations where several straits lead
to the same body of inland water; and a circularity is involved
in situations where the “inland” status of that body depends
on whether its entrances are to be subject to the ten-mile rule
or to three-mile marginal belts. It may be that some of the
applications have been unduly liberal—for example, in the
case of Chandeleur Sound—but this need not concern us here,
for, as we shall show, even accepting those liberal applications
as correct, they do not reach the situation in California. See
infra, pp. 151-155.

Brief for the United States in Answer to California’s Kxcep-
tions to the Report of the Special Master in United States
v. California, No. 5, Original (1963), pp. 130-31.
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1963: U.S. Brief in United States v. California—10-
Mile Island Rule at Chandeleur Sound

California attempts to analogize the Santa Bar-
bara Channel to Chandeleur and Breton Sounds, in
Louisiana, which the United States has recognized as
inland waters (Brief, 33-34, n. 14; 82; 106-108). For
present purposes, it is enough to observe that the
widest entrances into Chandeleur and Breton Sounds
are six miles, between Breton Island and Bird Island,
and slightly less than ten miles, between Ship Island
and the northernmost tip of the Chandeleur Islands.
See U.S. Coast & Geodetic Survey Chart No. 1115.
Thus, our concession as to Chandeleur and Breton
Sounds involved no breach of the ten-mile limit. Other
aspects of California’s analogy are discussed infra,
pp. 153-155.

Brief for the United States in Answer to California’s Excep-
tions to the Report of the Special Master in United States
v. California, No. 5, Original (1963), pp. 130-31.
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1963: U.S. Brief in United States v. California—10-
Mile Rule at Chandeleur Sound Versus Santa
Barbara Channel

Finally, California points to the United States’
recognition of Chandeleur and Breton Sounds, in Lou-
isiana, as inland waters, and attempts to show that
the Santa Barbara Channel is not distinguishable.
Brief, 33-34, n. 14, and maps following 34; 82; 106-
107. As we have pointed out (supra, p. 110), there
Is no opening into Chandeleur or Breton Sound wider
than 10 miles while the western entrance to the Santa
Barbara Channel, between Point Conception and
Richardson Rock, is about 21 miles. Thus the analogy
fails at the outset, unless California is entitled to
the benefit of the 24-mile rule. But even apart from
this, the two bodies of water are utterly dissimilar.
The Santa Barbara Channel connects the high seas
of the Pacific Ocean with other waters which we be-
lieve, and the Special Master found, are likewise high
seas; and it is actually used as a route for shipping
not going to or from local ports. Chandeleur and
Breton Sounds, on the contrary, lead nowhere; they
are simply an enclosed lagoon in a cul-de-sac of the
Gulf of Mexico. Moreover, even if international traf-
fic wanted, for some inexplicable reason, to go through
the maneuver of making a loop into the sounds at
one end and back out again at the other, it could
Brief for the United States in answer to California’s Excep-

tions to the Report of the Special Master in United States
v. California, No. 5, Original (1963) pp. 153-55.
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not do so because there is not sufficient depth.""” Not
only is it not a “useful” route for international traf-
fie, it is not even a feasible one. California is cor-
rect in saying (Brief, 107), that depth is not a
recognized test of inland waters; but navigability is
certainly a primary test of international straits.'*
The determinative distinction is that the Santa Bar-
bara Channel is a used and useful channel for inter-
national traffic between areas of high seas, while
Chandeleur and Breton Sounds are not.

19 According to the soundings shown on Coast & Geodetic
Survey Chart No. 1270, the depth is in general from 6 to 12
feet, but there is no passage as much as 12 feet deep between
the northern and southern ends of the sounds.

120As tidewater, Chandeleur and Breton Sounds are in a
legal sense “navigable waters,” even in those parts that are
too shallow for navigation. See United States v. Turner, 175
F. 2d 644, 647 (C.A. 5), certiorari denied, 338 U.S. 851. How- -
ever, a strait is not subject to an international right of pas-
sage unless it is a useful route of navigation in its natural
condition. Thus, the Fisheries Case held that the Indreleia (a
navigational route along the Norwegian coast inside the is-
lands) is not an international strait because its utility depends
on navigational aids maintained by Norway. 1.C.J. Reports,
1951, p. 116 at 132. The California channels are useful with-
out artificial improvement. See Tr. 323, 330-331.
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1963: U.S. Brief in United States v. California—U.S.
Position on Straits Leading to Inland Waters
off Cuba and Alaska

California refers (Brief, 73-74; 108, n. 62) to
American recognition that Cuba’s three-mile belt
should be measured from its offshore keys and is-
lands, and attempts to show that very long lines can
be drawn between some of those islands and the main
Cuban coast. The first reference to this subject was
in a letter of August 10, 1863, from Secretary of
State William H. Seward to Gabriel Tassara, the
Spanish Minister, 1 Moore, Digest of International
Law (1906), 711-712. Spain had argued that she
was entitled to more than three miles of territorial
water around Cuba because the presence of many off-
shore reefs and islands within three miles of the
Cuban coast made a three-mile belt an inadequate
defensive area. Secretary Seward made the obvious
reply, that the three-mile belt should be measured
from the offshore islands rather than from the shore
of Cuba proper. This in itself was enough to answer
the Spanish contention, and of course was plainly
correct. We have always conceded that every island
is entitled to a three-mile belt around it. However,
Secretary Seward went on to express the view, based
on his examination of maps, that the “line of keys
is properly to be regarded as the exterior coast line,
Brief for the United States in Answer to California’s Excep-

tions to the Report of the Special Master in United States
v. California, No. 5, Original, pp. 103-06.
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and that the inland jurisdiction ceases there, while
the maritime jurisdiction of Spain begins from the
exterior sea front of those keys.” Undoubtedly that
is true of most of the Cuban keys, especially those
closely grouped along the north coast where the prin-
cipal difficulties with American shipping were arising.
Whether Secretary Seward’s statement must neces-
sarily be understood as a categorical assertion that
every islet off the Cuban coast forms part of a single
exterior coast line seems doubtful;*" but even if it is
so understood, it is by no means necessary to join
them by such long closing lines as California indi-
cates.”' Of seventeen lines, one exceeds the ten-mile
limit by 7/16 miles. So small a concession to a for-
eign power, in the particular geographical situation
there presented, may be dismissed as de minimais.
Certainly it does not prove a policy of claiming on
our own coasts the very long lines suggested by
California.™

California refers (Brief, 76; 108, n. 62) to the
line described by the United States in the Alaska
Boundary Avbitration of 1903 as the “coast line” of
the Alaska Archipelago, and shows on a map that
lines longer than ten miles can be drawn between is-
lands of that group. However, those lines are not the
lines described by the United States in that arbitra-
tion.™

None of the closing lines actually described needs
to exceed ten miles in length, and the United States
repeatedly emphasized that none was to be drawn so
as to be more than ten miles:
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When “measured in a straight line from
headland to headland” at their entrances, Cha-
tham Strait, Cross Sound, Sumner Strait and
Clarence Strait, by which this exterior coast line
is pierced, measure less than ten miles. That fact,
according to the authorities quoted in the British
Counter Case, pp. 24-28, places them within the
category of territorial waters. [5 Proceedings of
the Alaskan Boundary Tribunal, S. Doc. No. 162,
58th Cong., 2d Sess. (Cong. Doc. Ser. No. 4603),
Pt. I, Argument of the United States, pp. 15-16.]

80Secretary of State Hamilton Fish, writing on May 18,
1869, to Secretary of the Navy Adolph E. Borie, referred
only to the three-mile belt around each key, without suggest-
ing that the line of keys marked the limit of inland waters
(1 Moore, Digest of International Law (1906) 713):

“The maritime jurisdiction of Spain may be acknowl-
edged to extend not only to a marine league beyond the coast
of Cuba itself, but also to the same distance from the coast
line of the several islets or keys with which Cuba itself is
surrounded. Any acts of Spanish authority within that line
can not be called into question, provided they shall not be at
variance with law or treaties.”

81According to Naval Hydrographic Charts Nos. 2617,
2618 and 2620, the Gulf of Batabano, for which California
shows cloging lines of 23 miles at the east end 59 miles at
the west (Brief opposite p. 74), can be enclosed by the fol-
lowing lines: Punta Oriental to Cayo Piedras, 7 miles; thence
to an unnamed sandy islet at about 21°48'30”’N., 81°12'15” W,
10 miles; thence to Cayos de Dios, 10 miles; thence to Cayo
Ingles, 414 miles; thence to Cayo Largo, 7 miles; thence to
Cayo Estofa, 2 miles; thence to Cayo Rosario, 7 miles; thence
to Cayo Cantiles 114 miles; thence to Cayo Avalos, 3 miles;
thence to Cayos Aguardientas, 2 miles; thence to Cayo Campos,
145 mile; thence to Cayo Hicacos, 14 mile; thence to Cayo Matias,
2 miles; thence to the Isle of Pines, 4 miles; thence to Cayos
los Indios, 5 miles; thence to Cayos de San Felipe, 8 miles;
thence to Punta Santo Domingo, 10 7/16 miles.

82The question of how maritime limits should be drawn
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where there are offshore islands is discussed #nfre, pp. 119-
140. The present discussion is not intended to deal with that
question beyond showing that the United States has not ex-
ceeded the ten-mile rule in that connection.

83The line claimed by the United States was described as
follows (4 Proceedings of the Alaskan Boundary Tribunal, S.
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Portion of a map of Alaska, United States v. California, No.
5, Original, Brief in Support of Exceptions of the State of
California to the Report of the Special Master, dated Octo-
ber 14, 1952, Pursuant to Court Order of December 2, 1963,
Opposite p. 76.
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Doc. No. 162, 58th Cong., 2d Sess. (Cong. Doc. Ser. No. 4602),
Pt. I, Counter Case of the United States, p. 32) :

“In the present instance the political or legal coast line
drawn southward from Cape Spencer would cross to the north-
western shore of Chichagof Island and follow down the west-
ern side of that island and of Baranof Island to Cape Om-
maney; at this point it would turn northward for a short
distance and then cross Chatham Strait to the western shore
of Kuiu Island; thence again turning southward along that
shore and along the outlying islets west of Prince of Wales
Island, the line would round Cape Muzon and proceed east-
ward to Cape Chacon; thence following northward along the
eastern shore of Prince of Wales Island to Clarence Strait
it would cross the latter at its entrance and proceed south-
eastward to the parallel of 54°40 at the point where it enters
Portland Canal.”
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1965: United States v. California, Supreme Court De-
cision

California asserts that the Santa Barbara Chan-
nel may be considered a “fictitious bay” because the
openings at both ends of the channel and between the
islands are each less than 24 miles.”* The United
States argues that the channel is no bay at all; that
it is a strait which serves as a useful route of com-
munication between two areas of open sea and as
such may not be classified as inland waters.*

By way of analogy California directs our atten-
tion to the Breton and Chandleur Sounds off Louisi-
ana which the United States claims as inland waters,
United States v. Louisiana, 363 U. S. 1, 66-67, n.108.
Each of these analogies only serves to point up the
validity of the United States’ argument that the Santa
Barbara Channel should not be treated as a bay. The
Breton Sound is a cul de sac. The Chandleur Sound,
if considered separately from the Breton Sound which
it joins, leads only to the Breton Sound. Neither is
used as a route of passage between two areas of open
sea. In fact both are so shallow as to not be readily
navigable.*’

3The United States asserts that “international law rec-
ognizes no principle of ‘fictitious bays.”” We find it unneces-
sary to decide that question. ...

The openings at the ends of the Santa Barbara Channel
are 11 miles and 21 miles.

United States v. California, 381 U.S. 139, 170-71 (1965).
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39See Letter from Acting Secretary of State Webb to At-
torney General McGrath, November 13, 1951, Senate Hear-
ings 460. See also Senate Hearings 1084-1085 (remarks of
Jack B. Tate).

49The depth in general ranges between 6 and 12 feet ac-
cording to Coast and Geodetic Survey Chart No. 1270, but
there is no passage as much as 12 feet deep connecting the
ends of the sound. The sounds are “navigable waters” in the
legal sense even in the parts too shallow for navigation. See
United States v. Turner, 175 F. 2d 644, 647, cert. denied, 338
U.S. 851.

1966: United States v. California, Supplemental De-
cree

6. Roadsteads, waters between islands, and wa-
ters between islands and the mainland are not per se
inland waters. [ Emphasis added.]

United States v. California, 382 U.S. 448, 451 (1966).
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1968: United States Brief in United States v. Lou-

isiana

12. Chandeleur and Breton Sounds.—Under the
Convention on the Territorial Sea and the Contiguous
Zone, waters between the mainland and coastal islands
do not have the status of inland waters unless the
coastal nation elects to enclose them by straight base-
lines under Article 4. Prior to that Convention there
was no international consensus on the subject; but
the United States had taken the position that such
waters were inland waters at least in some circum-
stances. In accordance with that position, we have
heretofore treated Chandeleur and Breton Sounds as
inland waters in this case and its predecessor, United
States v. Louisiana, No. 13, Original, October Term,
1948; No. 12, Original, October Terms, 1949-1950;
No. 7; Original, October Terms, 1951-1960.

In 1950 federal officials described the line, com-
monly known as the “Chapman Line,” representing
the federal position as to the proper coast line of Lou-
isiana, which drew closing lines across the entrance
to Breton Sound from Breton Island, by way of Bird
Island, to the northern headland of Grand Bay, and

Motion by the United States for Entry of a Supplemental De-
cree as to the State of Louisiana (No. 2), Proposed Sup-
plemental Decree and Memorandum in Support of the
Motion of the United States and in Opposition to the
Motion of the State of Louistana, filed January 1968 in
United States v. Louisiana, et al., No. 9, Original, pp. 78-
80.
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across the entrance to Chandeleur Sound from the
northern tip of the northernmost of the Chandeleur
Islands to the western tip of the westernmost of the
Ship Islands. On March 16, 1951, the United States
asked Louisiana for an accounting on the basis of that
line, under the decree of December 11, 1950, 340 U.S.
899. That line was used also as the baseline of the
three-mile belt, called “Zone 1,” which Louisiana is
allowed to administer without impoundment of pro-
ceeds under the Interim Agreement of October 12,
1956. See Agreement Between United States of Amer-
ica and State of Louisiana Pursuant to Section 7 of
the Outer Continental Shelf Lands Act and Act 38 of
the Louisiana Legislature of 1956, paragraphs 2(a)
and (6), and Exhibit “A” thereto, filed October 12,
1956, pursuant to the order of June 11, 1956, 351 U.S.
978, and Amended Exhibit “A,” January 28, 1957, filed
June 11, 1957. On the same basis we conceded in 1958
that the waters between the mainland and islands be-
longing to Louisiana under its Act of Admission were
in fact sufficiently enclosed to constitute inland waters
under the principles then being followed by the United
States. See United States v. Louisiana, 363 U.S. 1, 67,
fn. 108. Paragraph 3(d) of the supplemental decree
of December 13, 1965, 382 U.S. 288, 292, entered on
motion of the United States without objection by
Louisiana, awarded to Louisiana certain submerged
land in the entrance to Breton Sound on the same
basis (but assuming a closing line from Breton Island
directly to the eastern headland of Main Pass, seaward
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of the original Chapman Line, in recognition of sub-
stantial intervening accretion at Main Pass).

We think that there would be much justification
for asking at this time to be relieved of a concession,
at variance with the Convention on the Territorial
Sea and the Contiguous Zone, made four months be-
fore that Convention was signed by the United States,
more than six years before it entered into force, and
seven years before this Court announced that the
grant made by the Submerged Lands Act of May 22,
1953, was to be measured by the rules of the Conven-
tion rather than by the principles followed by the
United States at the time the Act was passed. How-
ever, we do not ask for such relief because we think
it would not be in the public interest, at this late date,
to upset a fundamental assumption that has guided
the conduct of both parties and their lessees in a large
area over a long period of time. We do point out, how-
ever, that since Louisiana’s right to these sounds as
inland waters rests solely on the basis of our adher-
ence to our past concession, and not on any legal prin-
ciple, there is no basis on which Louisiana can be
allowed closing lines farther seaward than the con-
cession warrants. [ Emphasis added. ]
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1974: United States v. Florida, No. 52, Original, Re-
port of Albert B. Maris, Special Master

I do not think that this conclusion need be reached
with respect to the most easterly portion of this area,
however, namely, the area between the mainland on
the northwest and the upper Florida Keys on the
southeast which lies east of a closing line running
southwesterly from East Cape of Cape Sable to Knight
Key in the Florida Keys, a distance of approximately
24 geographical miles. This area comprises for the
most part very shallow water which is not readily
navigable and nearly all of which is dotted with small
islands and low-tide elevations. I find that this area
is sufficiently enclosed by the mainland and the upper
Florida Keys, which constitute realistically an exten-
sion of the mainland, to be regarded as a bay which
constitutes inland waters of the State within the test
applied in United States v. Louisiana, 1960, 363 U.S.
1, 66-67, fn. 108, and United States v. Louisiana, 1969,
394 U.S. 11, 60-66, and discussed in United States v.
California, 1965, 381 U.S. 139, 171. Moreover, the
character of this area as inland waters of the State of
Florida appears to be conceded by the United States.
It is this area which I designate in this report as
Florida Bay. But the claim of the State to the waters
of the Gulf of Mexico to the west of this area as a
juridical bay must, in my opinion, be rejected.

Report of Albert B. Maris, Special Master, in United States
v. Florida, No. 52, Original, pp. 38-39. (See Figure at
p. 19, supra, of this appendix.)
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APPENDIX B

SYLLABUS OF FINDINGS
Pages

Louisiana’s Historic Claims
East Bay, Findings 1-7 ... .. 129-172
Other Mississippi Delta Bays, Findings 8-13 .172-184
Caillou Bay, Findings 14-19 ... 184-210
Shell Keys, Finding 20 ... 210-220

Juridical /Geomorphic (Article 7) Claims
South Pass to Southwest Pass: East Bay,

Findings 21-36 ... 220-254
From Dead Woman Pass to North Pass

(Bucket Bend Bay) oo 254-260
From Pass A Loutre to Southeast Pass,

Including Blind Bay ... ... 260-264

From Southeast Pass to South Pass,
Including Garden Island and

Redfish Bays ..o 264-271
South Pass ..o 271-276
Southwest Pass to Belle Pass:

Ascension Bay ... 276-283
West Bay to Pass Tante Phine ........................ 283-285
Caillou Bay ... 285-308

Atchafalaya Bay ... 308-312






No. 9, ORIGINAL
In the
Supreme Court of the Wnited States

OCTOBER TERM, 1973

UNITED STATES OF AMERICA,
Plaintiff,

V.

STATE OF LOUISIANA, ET AL.,
Defendants.

MOTION TO CLARIFY, AMEND AND
SUPPLEMENT FINDINGS OF FACT AND
CONCLUSIONS OF LAW IN THE TENTATIVE
DRAFT OF THE PROPOSED REPORT OF THE
SPECIAL MASTER

The State of Louisiana, in response to the invi-
tation of the Special Master in his letter of February
21, 1974, files this motion to clarify, amend and
supplement the findings of fact and conclusions of
law contained in the tentative draft of the Special
Master as to a report to be filed with the Court, and
respectfully states:

LOUISIANA’S HISTORIC
CLAIMS

East Bay

1. There is no dispute and the evidence proves that
at least until 1918, East Bay qualified as a juri-
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dical bay under principles then recognized by the
United States in its international relations.

A. East Bay was a juridical bay under principles
advocated by the United States at least until
1918, as sustained by admissions of the United
States in its Suggested Findings of Fact and
Conclusions of Law on historic waters filed
with the Special Master by cover letter dated
December 3, 1973, which read:

“Before 1900, East Bay appears to have
had such a configuration that its entrance
did not exceed 10 miles in width. Since
at least 1918, the entrance of the Bay has
been more than 10 miles wide. La..Ex.
23.”7 (U.S. suggested finding #8.)

“Nevertheless, if one applies the 10-mile
closing rule until 1958, and the Conven-
tion on the Territorial Sea and the Contig-
uous Zone thereafter, East Bay, if once
a true inland bay, ceased to be a juridical
bay ever since at least 1918. See the
Chapman Line of 1950 which did not
enclose East Bay.” (Portion of U.S. sug-
gested finding #9.)

B. The international and domestic principles of
juridical bay delimitation recognized by the
United States at the time during which East
Bay, by admission, had the character of a juri-
dical bay are summarized in the Award of the
Tribunal in the North Atlantic Coast Fisheries
Arbitration, decided September 7, 1910, and



131

incorporated into the subsequent treaty signed
by the United States on July 20, 1912. (Scott,
The Hague Court Reports (1916) pp. 142-225,
see La. Exh. 283(10).)

(1) In case of bays the three marine miles

(2)

are to be measured from a straight line
drawn across the body of water at the
place where it ceases to have the con-
figuration and characteristics of a bay.
(Scott at 224.)

On this point the tribunal commented:

This interest [of the territorial sovereign]
varies, speaking generally, in proportion
to the penetration inland of the bay; but
as no principle of international law rec-
ognizes any specified relation between the
concavity of the bay and the requirements
for control by the territorial sovereignty,
this tribunal is unable to qualify by the
application of any new principle its inter-
pretation of the treaty of 1818. ... (Scott
at 183-84.)

In every bay not hereinafter specifically
provided for, the limits of exclusion shall
be drawn three miles seaward from a
straight line across the bay in the part
nearest the entrance at the first point
where the width does not exceed ten miles.
(Scott at 224.)

Bays for which the limits of exclusion were
specifically provided ranged in width from
under ten geographic miles to over 17 geo-
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graphic miles (Egmont Bay) at their en-
trances.

Prior to 1918, East Bay constituted a pro-
nounced indentation of Louisiana’s coast, hav-
ing a mouth less than 10 geographic miles wide
and exhibiting the configuration and charac-
teristics of a bay. The configuration and char-
acteristics are reflected by its pronounced
penetration in proportion to the width of its
mouth, as demonstrated by satisfaction of the
semicircle test. (See tabular summary of un-
controverted data below from La. Exh. 23A
and Figure 1; La. Exhs. 229, 230, 238, 241,
and 240.)

Edition

Closing Linel Bay | Hypothetical Differ-
Chart Length Area Semi- ence
(Na.Mi.) Acres | circle (Ac) | Acres

1839
1873
1901

Talcott 8.72 | 26,150
194 7.79 31,047
194 8.58 31,588

20,198 -+10,849
24,502 +7,086

25,323 [ +827

2. From 1918 until the inception of litigation claims
to East Bay in 1948, and after, East Bay qualified
as a juridical bay under legal principles advocated
by the United States in its international relations.

A.

East Bay had a more bay-like configuration
and characteristics after 1918 than did Eg-
mont Bay, on the coast of Prince Edward
Island, which was held to be a juridical bay
in the North Atlantic Coast Fisheries Arbitra-
tion. Figure 2 compares the configuration of
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Egmont Bay as delimited in the Award of the
Tribunal with that of East Bay (1918-1955)
as claimed by Louisiana. (La. Exh. 23A; Exh.
283(10)—Scott at 224; Louisiana Reply
Brief, Fig. 133A.)

B. The U.S. Treasury Department defined the
territorial waters® of the United States in
1923 as follows:

Sec. 1. The territorial waters of the
United States comprise all waters over
which the United States claims and exer-
cises dominion and control as a sovereign
power, including ports, harbors, bays and
other enclosed arms of the sea along the
coast of the United States and of the is-
land and other possessions thereof, to-
gether with a marginal belt of the sea
extending from low water mark outward
a marine league, or three geographical
miles, the seaward boundary thereof fol-
lowing a coast of land belonging to the
United States; bays, such as the Chesa-
peake Bay and the Delaware Bay, which
except at their entrance, are so surround-
ed by the lands of the United States as to
be reasonably regarded as geographically
a part thereof, regardless of the distance
between the opening headlands. ... (T.D.

*“Territorial waters” as used in this and subsequent legis-
lative acts of the United States [Findings 2.C and 2.D] in-
clude both marginal sea and inland waters. La. Exh. 283(2),
pp. 249-250, 262,
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. EAST BAY
' Chart 194

Edition - 9/1901

Length of Closing Line: 8.58 Naut. Mi.

Area of Bay: 31,588 Acres

Area of Semicircle: 24,502 Acres

Difference: +7,086 Acres
4__—-—'—

Figure 1. Juridical bay closure for East Bay on 9/1901 edi-
tion of Chart 194 (from La. Exh. 23A) showing satisfaction
of the semicircle test with a bay closure less than 10 geo-
graphic miles long. This configuration prevailed on nautical
charts until 1918. (La. Exhs. 22 and 23A.)
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EAST BAY
Chart 1272
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Figure 2. Comparison of East Bay from 1918 to 1955 with
Egmont Bay. (See Louisiana Reply Brief, Figure 133A, for
direct comparison of Egmont Bay with East Bay.)
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Bulletin 3484 (June 2, 1923), La. Exh.
150, Tab 3, Admission No. 1, Exhibit 1
(c), emphasis added.)

C. In an order to the Coast Guard Fleet published
on May 20, 1925, the Treasury Department
delimited juridical bays as follows:

“Where bays and estuaries are involved,
which are not more than 20 miles in width
—head-land to head-land—the ‘coast’ is
determined by a straight line drawn from
head-land to head-land and tangent to
them. REGINA vs. CUNNINGHAM, Bell
Crown Cases 72; DIRECT U.S. CABLE
CO. vs. ANGLO-AM TEL. CO. (in the
House of Lords) 2 App. Cases 349.”

(Letter dated June 4, 1929, from Seymour
Lowman, Assistant Secretary of the Treasury
Department to the Secretary of State in re-
sponse to a request concerning delimitation of
U.S. territorial waters from the Norwegian
Legation, La. Exh. 172.)

D. The United States similarly defined permis-
sible bay closures for delimitation of the ter-
ritorial sea of the United States for enforce-
ment of the National Prohibition Act of 1927
(41 Stat. 305) :

.. .bays, such as Chesapeake Bay and Del-
aware Bay, which, at their entrances, are
so surrounded by the lands of the United
States as to be reasonably regarded as
geographically a part thereof, regardless
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of the distance between the opening head-
lands. . ..

(La. Exh. 283(2), p. 250—an excerpt from
Section 2201, Regulation 2, which was a revi-
sion of Internal Revenue Regulations No. 60.)

E. The Boggs’s reduced area formula for ascer-
taining the juridical character of a waterbody,
although proposed by the United States delega-
tion to the 1930 Hague Conference on the Cod-
ification of International Law, has never re-
ceived international recognition, either at the
conference or in later codification attempts.
However, the basic principle of the Boggs
formula, the semicircle test of Article 7(3) of
the Territorial Sea Convention, has received
recognition. (United States v. California,
(1965), 381 U.S. 139, 164, n. 27; La. Exh.
178, p. 41; La. Exh. 283(4), p. 151-152; U.S.
Exhs. 74 and 93; 1 Shalowitz 36-40 and pp.
341-42 of Appendix C.)

F. The United States supported the 10-mile clos-
ing line for bays and the 10-mile fallback
principle (Basis for Discussion No. 7) at
the 1930 Hague Conference. However, in-
ternational agreement on a limit for bay
mouth size and fallback lines was not reached
until adoption of the Convention on the Ter-
ritorial Sea and the Contiguous Zone, which
the United States Supreme Court has retro-
actively applied. United States v. California,
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381 U.S. 139, 163-165 (1965). (U.S. Exh.
74, p. 198.)

G. The semicircle method generally, and not
specifically the reduced area method as pro-
posed by Boggs in 1930, has been used by var-
lous agencies of the Federal government at
least since 1930, according to Aaron L. Shalo-
witz, Special Assistant to the Director of the
U.S.C. & G.S. (1 Shalowitz 40-41; La. Exh.
178; also, see Finding 2.H, infra.)

H. The Census Bureau’s delimitation of the outer
limits of the United States in the official Six-
teenth Census of 1940 represents a published
attempt by an agency of the Federal govern-
ment to delimit internal waters of the United
States. This delimitation was based upon the
principles described below (excerpted from La.
Exh. 52(1), Measurement of Geographic
Area), which were taken from the State De-
partment’s posture in international relations.
No disclaimer of the effects of this delimita-
tion is found in this officially published (De-
partment of Commerce) document.

A solution for the problem of setting
outer limits for the United States was
obtained by special adaptations, pertain-
ing to embayments and islands, of the ex-
cellent principles established by S. W.
Boggs, Geographer of the Department of
State, in delimiting the territorial waters
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of the United States.” These adaptations
of Boggs’ principles resulted in the follow-
ing rules for delimiting coastal and Great
Lakes water,” and thereby, in part, for
setting the outer water limits of the
United States (fig. 8): (1) where the
coast line is regular it shall be followed
directly unless there are off-shore islands
within ten nautical miles;"® (2) where
embayments occur having headlands of
less than ten and more than one nautical
mile in width, a straight line connecting
the headlands shall set the limits;"" how-
ever, (3) the coast line shall be followed
if the indentation of the embayment is
so shallow that its water area is less than
the area of a semicircle drawn using
the said straight line as a diameter ;"™ and
(4) two or more islands less than ten
and more than one nautical mile from
shore shall be connected by a straight line
or lines, and other straight lines shall be
drawn to the shore from the nearest point
on each end island.™

NOTE: East Bay is delimited as internal wa-
ters in this document by a line from the tip of
Southwest Pass to the South Pass spit (La.

%4Boggs, S.W., “Delimitation of the Territorial Sea, The
Method of Delimitation Proposed by the Delegation of the
United States at the Hague Conference for the Codification
of International Law,” American Journal of International
Law, Vol. 24 (July, 1930), 541-555.

%Termed “State water” and not subdivided among ad-
joining counties or minor civil divisions.

969K ootnotes omitted.
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Exh. 52(1), p. 45, reproduced infra as Figure
8 at Finding 6.1.).

I. The international and domestic principles of
juridical bay delimitation recognized prior to
1951 by the United States are outlined in a
letter from James E. Webb of the State De-
partment to J. Howard McGrath, Attorney
General, dated November 13, 1951,

(¢) The determination of the base line in
the case of a coast presenting deep inden-
tations such as bays, gulfs, or estuaries
has frequently given rise to controversies.
The practice of states, nevertheless, indi-
cates substantial agreement with re-
spect to bays, gulfs or estuaries no more
than 10 miles wide: the base line of ter-
ritorial waters is a straight line drawn
across the vpening of such indentations,
or where such opening exceeds 10 miles
in width at the first point therein where
their width, does not exceed 10 miles. (See
Article 2 of the Convention between Great
Britain, Belgium, Denmark, France, Ger-
many and the Netherlands, for regulating
the Police of the North Sea Fisheries,
signed at The Hague, May 6, 1882, 73
Foreign and British State Papers, 39, 41;
The North Atlantic Coast Fisheries Arbi-
tration between the United States and
Great Britain of September 7, 1910; U.S.
Foreign Rel., 1910 at 566; and the Re-
search in International Law of the Har-
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vard Law School, 23 American Journal
of International Law, SS, 266.)

Subject to the special case of histori-
cal bays, the United States supported the
10 mile rule at the Conference of 1930
(Acts of Conference, 197-199) and the
Second Sub-Committee adopted the prin-
ciple on which the United States relied
(Acts of Conference, 217-218). It was
understood by most delegations that, as a
corollary to the adoption of this principle,
a system would be evolved to assure that
slight indentations would not be treated
as bays (Acts of Conference, 218). The
United States proposed a method to deter-
mine whether a particular indentation of
the coast should be regarded as a bay to
which the 10 mile rule would apply (Acts
of Conference, 197-199.) The Second Sub-
Committee set forth the Awmerican pro-
posal and a compromise proposal offered
by the French delegation in its report,
but gave no opinion regarding these sys-
tems (Acts of Conference, 218-219). 1
Shalowitz 355; U.S. Exh. 93; emphasis
added.)

It is apparent from the introductory sentences
of section (C) of the letter that there was no
concrete international law restricting the limit
to 10 miles.

J. In the Anglo-Norwegian Fisheries Case deci-
sion dated December 10, 1951, the Interna-
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tional Court of Justice rejected a contention
that closing lines for bays or islands was
limited to 10 miles. Thereafter, the United
States referred to the 10-mile limit, which it
had formally contended to be international
law, as a “so-called ten-mile rule for bays”
(see entire quote, infra, this finding). While
advocating legislative adoption of a 10-mile
limit for bays in the United Nations, after
1951 and prior to the 1958 Convention, the
United States recognized that the ICJ had
rejected the “so-called ten-mile rule for bays”,
and thereafter the United States honored
greater bay limits, specifically the 24-mile
limit after its adoption. These facts are evi-
denced by U.S. recognition of the Convention
(as to honoring the Convention rule) and in
a letter from Secretary of State Dean Rusk
to Attorney General Robert F. Kennedy, dated
January 15, 1963.

Prior to the decision of the International
Court of Justice in the Anglo-Norwegian
Fisheries case rendered on December 10,
1951 the United States, as indicated
above, followed the so-called ten-mile rule
for bays, i.e., that under international
law the closing line of bays could not ex-
ceed that limit. In a note verbale to the
United Nations dated March 12, 1956,
the United States took exception to a
twenty-five mile proposal in the Interna-
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tional Law Commission’s 1955 draft code
on the law of the sea and advocated in-
stead maintaining the ten-mile rule for
bays. Thus, during the 1951-1954 period,
the United States either supported the
10-mile rule as international law or after
the rejection of that rule by the Interna-
tional Court of Justice advocated its
adoption by the United Nations. (U.S.
Exh. 102.)

This finding is further substantiated by the
Federal government’s observations in sug-
gested finding #9 of its Suggested Findings of
Fact and Conclusion of Law concerning his-
toric claims, p. 6.

The evidence does not indicate that
the United States adhered to a 10-mile
closing rule before 1930, or that such a
rule was settled in international law even
as late as 1953. See United States v. Cali-
fornia, 381 U.S. 139, 163-164; Fisheries
Case (United Kingdom v. Norway), 1.C.J.
Reports (1951) 116, 131.

. Findings 1.B through 2.J above indicate that
the United States’ posture on juridical bay
delimitation prior to the inception of the law-
suit in 1948 included the following five points:

(1) Bay closures were permissible regardless

of distance between headlands, provided
that the waterbodies were sufficiently
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surrounded by the land as to be geograph-
ically considered a part thereof.

(2) Waterbodies less than 20 miles in width
could be closed by baselines from head-
land to headland.

(3) As a minimum, a 10-mile bay closing line
was permissible, and indentations that
exceeded that limit could be delimited by
a line at the first point within the bay
which did not exceed 10 miles.

(4) In applying the above distance rules or
for determining sufficiency of enclosure
(in 1 above), slight indentations of the
coast should be eliminated by application
of the semicircle test.

(5) Waters landward of the baseline thus
delimited were inland waters.

L. Under principles recognized by the United
States prior to the inception of this lawsuit,
East Bay was a geographically landlocked in-
dentation, as evidenced by satisfaction of the
semicircle test, with a mouth considerably less
than 20 miles wide, and accordingly consti-
tuted a juridical bay as delimited on La. Exh.
23A (overlays for 1918 to 1956 editions of
Chart 194/1272). Tabular data below (from
La. Exh. 23A) is uncontroverted by the fed-
eral government.
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Closing Line| Bay | TPOhe- | piprer.

Edition | Chart Length Area tlca} ence
(Na.Mi.) | Acres | . Semi- Acres

circle (Ac)

1918 194 11.41 45,229 43,420 +1,809
1924 194 11.43 45,515 43,503 42,012
1925(2) | 1272 11.35 45,576 42,921 -+2,655
1925 (10) 1272 11.44 45,617 43,587 42,030
1933 1272 11.22 44,332 41,931 --2,401
1934 1272 10.97 44,627 40,067 +4,560
1935 1272 11.00 41,434 40,307 +1,127
1944 1272 11.23 43,077 42,013 -+1,064
1955 1272 11.07 42,189 40,872 -+1,317

M. Should Findings 2.K.1 and 2.K.2 and 2.L be
answered negatively, a 10-mile fallback line
(under Finding 2.K.3) could be positioned
within East Bay slightly landward from the
closures indicated on La. Exh. 23A, because
the bay met all requirements other than the
10-mile distance limitation. See Figure 3,
mfra.

3. Changes in the geographic configuration of East
Bay and resulting changes in the juridical extent
of that waterbody have resulted primarily from
artificial modifications to the navigable channels
bounding the bay by or under the direction of the
U.S. Corps of Engineers.

A. Jettying of South Pass by James B. Eads in
in 1875-78 artificially extended the mouth of
that landform seaward over one geographic
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mile to the southeast. See Figure 4, Area A.
(La. Exh. 10, p. 67; La. Exh. 23A, 1901
edition; La. Exh. 177; testimony of Dr.
Morgan, tr. 401-03.)

B. Grand Bayou, the natural levee of which con-
stituted the eastern seaward periphery of East
Bay in the 1800s and early 1900s, was closed
by dams in 1876-1878 in conjunction with
South Pass jetty construction. See Figure 4,
Area B. (La. Exhs. 177 and 23A; Dr. Morgan,
tr. 410.*)

C. Jettying at Southwest Pass, begun by the U.S.
Corps of Engineers in 1902 and essentially
completed in 1908, extended the mouth of that
pass in a southwesterly direction more than
three geographic miles. See Figure 4, Area
C. (La. Exh. 10, p. 61; La. Exh. 23A, 1918
edition [also La. Exh. 159]; La. Exh. 170;
Dr. Morgan, tr. 405.)

D. Numerous small channels entering East Bay
from Southwest Pass were dammed in con-

junction with the jettying project at that pass.
(La. Exhs. 170, 272, 275, 273; Dr. Morgan,
tr. 405-06, 417-18 and 6320.)

E. By the eary 1900s, sufficient accretion had
occured at the South Pass western jetty to
extend the natural levee landform to the end

*References to persons’ testimony found in the tran-

script will be hereinafter cited in the form of “Dr. Morgan,
tr. 410.”
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Figure 3. Juridical extent of East Bay from 1913 until 1956
showing closures (solid) consistent with former domestic
law (Finding 2.K.1, 2, & 4) and the Convention; also 10-
mile fallback closures (dashed) unquestionably permitted in
former domestic relations (Finding 2.K.3).



Figure 4. Areas of major artificially caused change in the
configuration of East Bay.
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of the jetty and to build a small westward
trending sand spit at the terminus. (La. Exh.
6, p. 14, Figure 5 [See Figure 23 at Finding
25.A infra for reproduction]; La. Exh. 159.)

F. By 1918, the Grand Bayou landform had de-
teriorated to such an extent that only small
levee remnants remained, thereby producing
the expanded East Bay configuration. (La.
Exh. 159; Dr. Morgan, tr. 410.)

G. Portions of East Bay claimed by the United
States in this lawsuit as high seas over which
neither government has territorial jurisdie-
tion were formerly land above the high water
datum and were patented and issued to pri-
vate individuals in conformance with U.S.
statutes. (La. Exhs. 93 and 94; Louisiana
Brief, Vol. 11, Part 1, Figure H-3 following
page 84.)

H. The effect of jetty construction at both passes
upon the juridical bay character of East Bay
was to greatly extend the distance between
outermost points on the headland landforms
(closing line length) without enclosing a pro-
portionately greater water area. Hence, the
bay fails to meet semicircle test requirements
at the outermost (jetty) points (if such points
are found to be permissible “natural entrance
points”) after jetty construction. (La. Exh.
23A, compare pre-1918 and post-1918 edi-
tions.)
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I. As a direct result of closing the small bayous
opening into East Bay along Southwest Pass,
the western natural entrance point of East
Bay (as delimited on La. Exh. 23A) has signi-
ficantly retreated, concurrently lengthening
the closing line of the bay. See Figure 5 below.
(La. Exh. 23A.)

J. Beginning in the 1930s, the Corps of Engineers
cut channels through the western natural levee
of South Pass, which had become quite nar-
row by that time, causing sedimentation along
that landform. See Figure 6. This artificially
created land in the bay reached its maximum
extent at the time of the 1959 low-water sur-
vey and has been significant in reducing the
bay area for semicircle test caleulations. (La.
Exh. 23A; La. Exhs. 328 and 329; Dr. Mor-
gan, tr. 6324.) .

4. The geographic and economic characteristies of

Figure 5. History of Southwest Pass headland landform mor-
phology: 1901 to 1956 (from base maps in La. Exh. 23-A).
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son of South Pass portions of Chart 1272,

Figure 6. Compari

land build-

showing progressive

lélg at sites qf artificial cuts in the levee made by
orps of Engineers. (La. Exhs. 164, 168, and 124.)

edtions 1935, 1956, and 1969

the U.S.

East Bay are such that it would have been un-

natural had the inhabitants of its shores not ex-

ercised continuous sovereignty over its shores and
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waters from the earliest times forward without
any objection from foreign nations.

A. East Bay has exhibited a configuration and
characteristics sufficiently bay like to have
been considered a bay on charts and maps
for nearly 200 years. The feature, although
crudely portrayed, is designated “Bay of S. &
S.W. Passes” on a January 1778 map of
the delta (1968 Louisiana Brief, Exhibit 25,
submitted in La. Exh. 21 in the Special Master
proceedings) and is first referred to as “East
Bay” on the Talcott Chart of 1838-39 (La.
Exh. 23A). The bay is so designated on sub-
sequent charts and maps, many of which have
worldwide publication. (La. Exhs. 23A, 150,
180, 256, 258, 274, and 296.)

B. If the configuration of East Bay had become
sufficiently un-bay like over its cartographic
history to destroy its geographie character as
a bay, the name would have been removed
from the official charts under present chart-
ing practices of the U.S.C. & G.S.:

A geographic name is applied to a particu-
lar feature which has identity. If the fea-
ture ceases to exist, the name becomes
meaningless and is removed from the
charts. 2 Shalowitz 321.

C. The waters of Kast Bay are completely sur-
rounded by the lands of Louisiana, except for
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the opening facing on the Gulf of Mexico. (La.
Exh. 23.)

. The numerous tributaries, natural channels,
and artifidial cuts entering East Bay from
South and Southwest Passes are entirely situ-
ated within the lands of Louisiana.

. All of East Bay’s waters have been and are
such that they can be easily patrolled and pro-
tected by the governmental entity that has
controlled its shores. (La. Exh. 8; Finding
5.P, infra.)

. East Bay is well marked by headlands inside
of which the mariner instinctively feels him-
self within the jurisdiction and dominion of
Louisiana. (Deposition of Emanual Von Lub-
be, La. Exh. 148, pp. 11-12; Deposition of
Abraham Schouest, La. Exh. 147, pp. 10 &
16; Deposition of Christopher Dobard, La.
Exh. 284, p. 83.)

. The waters of East Bay are sufficiently en-
closed to provide shelter for coastal craft.
(Deposition of Abraham Schouest, La. Exh.
147, pp. 10 & 16.)

. East Bay is not and has never been a water-

way for intercourse between nations. (La.
Exh. 8.)

Since the mid-1800s there have been settle-
ments along East Bay’s shores, including Port
Eads on the east bank and Pilot Station on the
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west bank of South Pass, Burrwood (and be-
fore that, Pilot’s Lookout and Custom House)
on the east bank of Southwest Pass, and Pilot-
town near the head of the two passes. Addi-
tionally, the Coast Guard has maintained
stations at the mouths of both passes. (Dr.
Morgan, tr. 193-94; La. Exhs. 8, 159, and
169.)

J. From the beginning of recorded history, the
inhabitants of East Bay’s shores have had
vital economic interests in the bay, including
protecting the mouths of the Mississippi for
navigational purposes, protecting oyster fish-
ing within the bay, protecting shrimping
within the bay, protecting water fowl (in-
cluding terns and all other species of birds)
and game within the bay, preventing pollu-
tion, and exploring for and developing oil and
gas resources. These activities commenced
long before the Truman Proclamation of
1945 and have continued to date. See Findings
5 and 6, infra.

K. If the State of Louisiana had not controlled
oyster fishing, shrimping, and other marine
life exploitation carried on in East Bay, there
would have been disastrous effects upon the
biologic resources in East Bay. (J. Y. Christ-
mas, tr. 1129-1131.)

5. Louisiana has claimed and exercised jurisdiction
and sovereignty over East Bay as an inland
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waterbody since entering into the Union in 1812.

A. East Bay was a navigable waterbody consti-
tuting a juridical bay in 1812 when Louisiana
entered the Union, as determined from its
characteristics on the 1839 Talcott chart, the
first accurate cartographic portrayal of the
area. (Dr. Morgan, tr. 363-364; La. Exh.
23A.)

B. Sovereignty over coastal bays in Louisiana in-
cluding East Bay, was established in the State
of Louisiana in 1812 by virtue of the nature
of the union, after having been under the
sovereignty of France, Spain and the United
States (as a territory). While the United
States retained all publie lands except water-
bottoms, title to the waterbottoms of rivers,
bays, and other navigable inland waterbodies
passed to Louisiana on its admission in 1812.
(See Finding 6.G, infra.)

C. The doctrine recognizing state ownership of
waterbottoms underlying inland navigable wa-
ters in Pollard’s Lessee v. Hagan, 44 U.S. (3
How.) 212 (1845), is applicable to East Bay
under Finding 5.A, supra. (United States v.
Lowisiana, et al.,363 U.S. 1,66,n.108 (1960).)

D. Asearly as 1870 Louisiana enacted legislation
(Act 18 of 1870) to regulate oyster fishing in
its coastal bays. Later statutes (including Act
106 of 1886, Act 110 of 1892, Act 153 of 1902
and Act 52 of 1904) specifically asserted
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ownership of the coastal waterbodies as well
as the biologic resources growing on their beds.
(La. Exhs. 55, tabs 1, 2, 3, 5 and 6.)

. In 1902 the Louisiana Legislature enacted Act
52, which specifically provided:

[T ]hat all of the beds of the rivers, bay-
ous, creeks, lagoons, lakes, bays, coves,
sounds and inlets bordering on or con-
necting with the Gulf of Mexico, and all
that part of the Gulf of Mexico within
the jurisdiction of the State of Louisiana
shall be, continue, and remain the prop-
erty of the State of Louisiana.... (La.
Exh. 55(5).)

. During the period 1903-1918, some 58 oyster
leases were granted in the shallow waters of
East Bay. While the leases covered areas with-
in three miles of the shore, the maps attached
to the leases designating their extent showed
East Bay to be a bay. [The Federal govern-
ment admits that the waterbody qualified as
a juridical bay at that time—See Finding 1,
supra. |

. At the time Louisiana asserted title over all
bays bordering on or connected with the Gulf
of Mexico (Findings 5.D & 5.E, supra), East
Bay was clearly designated as a bay on maps
of the State of Louisiana and of the United
States, many of which had worldwide circula-
tion. (La. Exhs. 23A, edition 9/1901, and
256.)
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H. In 1902 East Bay was a juridical bay as rec-
ognized by the United States’ admission
(Finding 1, supra.)

I. By Act 189 of 1910, Louisiana again asserted
its title to the beds and bottoms of rivers,
bayous, lagoons, lakes, bays, sounds, and in-
lets bordering on or connected with the Gulf
of Mexico. (La. Exh. 55(8).)

J. East Bay was a juridical bay in 1910 when
the above statute (Finding 5.1) was enacted.
(Finding 1, supra.)

K. Act 245 of 1910 made it unlawful, except with
a license, to seine for shrimp in any waters of
the State of Louisiana. (La. Exh. 55(168).)

L. Act 103 of 1926 declared the State to have
ownership of all saltwater shrimp existing in
the waters of the State of Louisiana, which
waters were defined to include all bays and
sounds along the Louisiana coast. (La. Exh.
55(173).)

M. Act 51 of June 18, 1948, enacted prior to the
inception of the 1948 lawsuit, specifically rec-
ognized East Bay as “inside” waters of the
State to which open and closed shrimping sea-

sons and other regulations were applicable.
(La. Exh. 55(179).)

N. In contrast to the Florida statute, dealt with
in Skiriotes v. Florida, 313 U.S. 69 (1941),
which was construed as an exercise of au-
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thority over United States nationals fishing
in international waters, Louisiana’s various
oyster and shrimping statutes dealt with
waters over which Louisiana had jurisdiction
and were asserted against all persons, citizens
and aliens alike. (See Findings 5.0-U relating
to enforcement of the Louisiana acts.)

O. Enforcement agents of the Refuge Division
of the Louisiana Wild Life and Fisheries
Commission, working from a base camp es-
tablished in Garden Island Bay in 1911, en-
forced laws to protect quadrupeds, water
fowl and other wildlife in the Pass a Loutre
Waterfowl Management area, including the
entirety of East Bay, prior to passage of the
Migratory Bird Treaty Act of 1918. (Alan
Ensminger, tr. 771-776.)

P. Enforcement agents of the Wild Life and
Fisheries Commission and its predecessor
agency, the Department of Conservation, have,
at least since 1918, continuously patrolled the
waters of Kast Bay within an imaginary line
drawn between the South Pass mudlumps to
the Southwest Pass jetties and three miles
seaward of that line in enforcing Louisiana’s
fishing and shrimping statutes. (Deposition
of Captain Emanuel Von Lubbe, La. Exh.
148, p. 11; deposition of Captain Abraham
Schouest, La. Exh. 147, pp. 11, 13; deposition
of Samuel J. Nunez, La. Exh. 145, pp. 7-10;
testimony of Joseph Billiot, tr. 820-823.)
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Q. In patrolling Louisiana’s coastal inland waters
enforcement agents of the Conservation De-
partment and the Wild Life and Fisheries
Commission have used armed vessels or have
themselves been armed and have used armed
force to arrest violators of Louisiana’s laws.
(Deposition of Samuel Nunez, La. Exh. 145,
p- 6; Deposition of Captain Abraham Schouest,
La. Exh. 147, pp. 6-7.)

R. Both United States citizens and foreign na-
tionals, including Japanese, Chinese, Filipino,
Mexican, and Spanish fishermen, have been
required to obtain Louisiana licenses to fish
in East Bay and other Louisiana waters. (De-
position of Captain Von Lubbe, La. Exh. 148,
pp. 23-26; deposition of Samuel J. Nunez, La.
Exh. 145, p. 14-15; deposition of Captain
Abraham Shouest, La. Exh. 147, p. 12-14.)

S. Licenses of fishermen fishing in Kast Bay
have been checked by Wild Life and Fisheries
enforcement personnel without regard to na-
tionality. (Deposition of Samuel Nunez, La.
Exh. 145, pp. 14-15; deposition of Captain
Von Lubbe, La. Exh. 148, pp. 24-25.)

T. Regardless of nationality, persons caught fish-
ing without a license within East Bay or three
miles seaward from the mouth of the bay have
been arrested and have had charges filed
against them by Louisiana enforcement of-
ficers. (Deposition of Samuel Nunez, La. Exh.
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145, pp. 14-16; Mr. Billiot, tr. 821-25; deposi-
tion of Captain Von Lubbe, La. Exh. 148,
p. 15.)

. Mr. Joseph Billiot, an aerial law enforcement
agent for the Wild Life and Fisheries Com-
mission, arrested three Mexican fishing ves-
sels in or about 1946 for violating the closed
shrimping season in East Bay. These arrests
were made outside of a 3-mile belt from the
shore and inside the East Bay closure claimed
by Louisiana. See Figure 7. (Mr. Billiot, tr.
824-25; La. Exh. 8.)

. Louisiana enacted Act 68 of 1932, Act 367 of
1940, Act 385 of 1948, and Act 386 of 1948
to prevent pollution of State waters. (La. Exh.
59, tabs 1 through 4.)

. Enforcement agents of the Wild Life and
Fisheries Commission have conducted pollu-
tion control activities in East Bay consistent
with Louisiana pollution control statutes and
have issued citations for failure to comply
with these regulations. (Jack Hood, tr. 1270,
et seq.)

. Louisiana commenced mineral leasing in East
Bay on February 20, 1928 by awarding State
Mineral Lease 192 to E. C. Andrus on that
date, which lease specifically named East Bay.
This remains an active lease in which nu-
merous agreements were entered into between
the lessee and subsequent transferees, selec-
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tions were made and filed, Division Orders
were signed and filed, and royalties were paid.
All of these acts are on file with the State
Land Office. As partial releases were obtained
other leases were given; parts of the original
Lease 192 area are still subject to that lease.
(La. Exh. 92; Mr. Ory Poret, tr. 1497, et seq.)

Subsequent to the Truman Proclamation of
1945, Louisiana issued twenty leases covering
virtually all of East Bay. Louisiana continued
leasing the bed of East Bay until enjoined
by the Supreme Court in 1956. (La. Exh. 58,
tabs 35-54; La. Exh. 95.)

Z. Although the leasing in East Bay involved

AA.

various administrative and regulatory acti-
vities, the record of which was public, none of
the leases were ever challenged by the United
States prior to the declaration of the 1945
Truman Proclamation. (See Finding 5.AA,
mfra.)

The Continental Shelf doctrine originated in
1945 with the proclamation of President Harry
S. Truman and only later matured into inter-
national law. Consequently, exclusive acts of
jurisdiction pertaining to exploitations of the
sea bed, (such as exclusive mineral leasing or
oyster leasing prior to the Truman Proclama-
tion) cannot reasonably be explained as having
no territorial import because of the Continen-
tal Shelf doctrine.
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6. Louisiana’s claim to East Bay has never been
disputed or questioned by foreign governments,
nor was the claim disputed by the United States
government until the inception of the lawsuit
in 1948. To the contrary, all evidence indicates
that both foreign governments and the Federal
government acquiesced in Louisiana’s claim.

A. The Inland Water Line, established under
Congressional Act of 1895, has designated
East Bay as inland waters, at least for pur-

poses of navigation regulation, since 1895.
(La. Exh, 98.)

B. On August &, 1907, the United States, by Ex-
ecutive Order of President Theodore Roose-
velt, created the Tern Islands Reservation,
which included the entirety of East Bay. This
reservation was set aside as a preserve and a
breeding ground for native birds prior to any
migratory bird treaty. (La. Exh. 28, tabs 1, 4,
5, and 6.)

C. The Tern Islands Reservation was designated
on many maps of general circulation. (La.
Exhs. 256D, 258, and 270.)

D. This area was patrolled by Louisiana, under
authority of the United States, to protect birds.
(La. Exh. 28(2); Mr. Ensminger, tr. 776.)

E. Dr. George H. Lowery, Jr., an internationally
known ornithologist, testified that the desig-
nation of the small islands without control
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over the surrounding water would have been
ineffective and that he interpreted the Proc-
lamation as including the islands and sur-
rounding waters, which included East Bay.
(La. Exh. 30, Dr. Lowery, tr. 692-99; Imple-
mentation of Migratory Bird Treaty in 1918,
40 Stat. 755.)

F. Representatives of the United States, in inter-
preting a similar proclamation for a reserva-
tion at Shell Keys, recognized that the birds
in the reservation would not tolerate distur-
bance in the surrounding water areas. (La.
Exh. 28(27), a memo by Warren S. Bourn,
a biologist with the U.S. Interior Department,
dated October 17, 1956; 45 Stat. 1222; 43
Stat. 98; Louisiana Act 52 of 1921; Dr. Low-
ery, tr. 702-06 and 742-44.)

G. The United States, in response to Louisiana’s
Request for Admission, stated:

The United States is not aware that any
foreign power has attempted to assert
any jurisdiction over the deltaic area
within the broken lines shown on the plat
attached to the Proclamation of August
8, 1907 [which included East Bay],
creating the Tern Islands Reservation,
since that date, or indeed, since the ef-
fective date of the Louisiana Purchase of
1803. Earlier, jurisdiction over the por-
tions of the mainland lying within the
area encompassed by that line was as-
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serted by France from April 9, 1682, to
November 3, 1762, by Spain from Novem-
ber 3, 1762, to October 1, 1800, and by
France from October 1, 1800, to April
30, 1803, to the extent that the mainland
extended into that area at those times.
The United States is not able categori-
cally to admit or deny the matter re-
quested to be admitted, because it has not
undertaken the historical research that
would be necessary to enable it to do so.
(Insert ours. La. Exh. 150.)

During the pendency of the Special Master
proceedings the United States, having had
sufficient time to undertake the research
necessary to categorically deny the matter,
has made no further statement on this point.

H. In its Request for Admissions, Louisiana
asked:

Is it not a fact that no foreign power has
questioned the rights asserted by the
President of the United States over the
area referred to in Admission No. 17

And in response, the United States said:

No foreign power has questioned the
right of the President of the United
States to designate as a bird reservation
the islands lying within the area referred
to in Request for Admission No. 1. (La.
Exh. 150, tab 2, p. 2.)

I. The United States Department of Commerce
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Census Bureau, in a 1937 delimitation of the
outer limits of the United States territory
made in conjunction with the 1940 Census,
delimited the entirety of East Bay as internal,
or State, waters from the terminus of South
Pass to the tip of the Southwest Pass jetties.
See Figure 8 below. (La. Exh. 52(1).)

J. The Census Bureau delimitation, made in ac-
cordance with juridical bay rules advocated
or utilized by the State Department in its in-
ternational relations, represents a comprehen-

INSERT LINE
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Figure 8. Portion of Plate VIII from Measurement of Geo-
graphic Area, p. 45 (La. Exh. 52(1).)
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sive, unbiased delimitation of the internal
waters along Louisiana’s coast at an unsuspi-
cious time for objective reasons prior to the
inception of the 1948 lawsuit. (See finding
2.H supra; La. Exh. 52(1).)

The Census Bureau delimitation was published
in 1946, just two years prior to the inception
of the 1948 lawsuit. (La. Exh. 52(1).)

Unlike other delimitations of the United States
jurisdictional limits that contained disclaim-
ers (e.g., Tariff Commission study and U.S.
Exh. 416D), the Census Bureau’s delimitation
was not disclaimed for any purpose in the of-
ficial publication of the study. (La. Exh.
52(1).)

Measurement of Geographic Area, the publica-
tion in which the 1937 Census Bureau delimi-
tation is discussed and illustrated, was pub-
lished by an official agency of the United
States government—the Department of Com-
meree, is a public document, and as such, may
be assumed to have a general and non-restrict-
ed worldwide distribution. (La. Exh. 52(1).)

The internal waters delimitations incorporated
in the 1940 Census remeasurement and the
underlying delimitation principles were re-
viewed and used to measure the limits of the
United States by the Census Bureau in 1967.
(La. Exh. 52(2).)

0. The United States has offered no evidence of
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any protest by foreign governments to the
United States delimitation of East Bay as in-
ternal waters, nor has it offered any records
of adverse claims to East Bay by foreign na-
tions.

P. The continuous patrolling of East Bay and
enforcement by Louisiana agents of regula-
tions throughout all of East Bay was open,
apparent, and visible to all—United States
nationals and foreigners alike—who may have
taken occasion to examine the conditions exist-
ing in East Bay. (La. Exhs. 145, 147 and 148;
Joseph Billiot, tr. 817, et seq.; See Findings
5.0-U, supra.)

Q. The right of Louisiana to exclude foreign fish-
ing vessels if they did not obtain Louisiana li-
censes to fish in East Bay has not been ques-
tioned or protested by the nationals or the gov-
ernments of the United States, China, Japan,
the Phillipines, Spain, Mexico, or any other
country or state. (Deposition of Samuel Nunez,
La. Exh. 145, p. 15; Deposition of Capt. Von
Lubbe, La. Exh. 148, pp. 24-25; See also Find-
ings 5.0-U, supra.)

R. Japanese and Chinese, as well as other foreign
nationals, obeyed Louisiana’s exclusionary
shrimping and fishing laws. (Deposition of
Capt. Von Lubbe, La. Exh. 148, pp. 26-27.)

S. Regarding Joseph Billiot’s arrest and detention
of three Mexican fishing vessels around 1946
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for entering Louisiana’s waters (See Finding
5.T supra), no evidence has been located and
placed into the record of this case that the
Mexican government ever protested Louisi-
ana’s actions.

. No evidence has been located and placed into
the record of this case that Japan or any other
foreign government has ever protested the en-
forcement of Louisiana laws excluding their
nationals or requiring licenses.

. The Captain of the Port of New Orleans as-
serts jurisdiction over East Bay as a represen-
tative of the United States Coast Guard. (33
CFR, subpart 3.40-75, La. Exh. 53.)

. The probative value of navigational regulation
in establishing historic title is affected by the
fact that foreign vessels may often be sub-
Jected to navigational regulation extra-terri-
torially or while exercising the right of in-
nocent passage in the territorial sea. Geogra-
phical sovereignty as the basis of the claim is
unclear in such a case. Therefore, for historic
title purposes, navigational regulation is to be
distinguished from other jurisdictional activ-
ity, which clearly evidences a claim of geo-
graphic sovereignty but which may be done
in both inland waters and in the territorial
sea.

. Assertions of sovereignty which have been
construed as ineffective to establish historie
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inland waters claims involved facts where the
waters were used as routes for international
traffic, or involved explicit declarations clear-
ly evidencing a limited intent. See United
States v. California, 381 U.S. 139, rejecting
the historic inland claim for the Santa Bar-
bara channel and discussing its importance
for international traffic; Louisiana Boundary
Case, 394 U.S. 11, discussion of historic Coast
Guard Line claim; and U.S. Exh. 99, p. 66.

7. Disclaimers of the Federal government are in-
effective in defeating Louisiana’s historic claims
at East Bay, as all such disclaimers have arisen
since the inception of the 1948 lawsuit.

A. No evidence in the record of this case indicates
that the United States disclaimed ownership
of East Bay or any portion of that waterbody
prior to the inception of the lawsuit in 1948.
(Suggested Findings of Fact and Conclusions
of Law by the United States, submitted by
cover letter dated December 3, 1973 to the
Special Master, Finding #6, pp. 4-5; and U.S.
Exh. 108.)

B. The Census Bureau delimitation of East Bay
made in 1937 for the 1940 Census and pub-
lished in 1946, is definitive evidence in the
record of this case showing the United States
position regarding the internal waters delimi-
tation of that waterbody prior to the inception
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of this litigation. The closure indicated (see
Figure 8, supra) is exactly that claimed by
Louisiana in this proceeding. (La. Exh. 18,
Sheet 3; La. Exh. 52(1).)

C. Regarding the set of maps prepared by the
Law of the Sea Baseline Committee and pub-
lished in April 1971 (U.S. Exh. 416D), U.S.
District Judge James von der Heydt held in
the Alaska proceeding in his Findings of Fact
and Conclusions of Law at p. 24:

107. The charts depicted by Exhibit 73
[U.S. Exh. 416D in this proceeding ] were
drafted by the Law of the Sea Baseline
Committee at a time when this case was
pending in this court. Among the mem-
bers of that committee at the time was
the principal attorney for the United
States in this litigation. Said exhibit can-
not be said to be an unbiased product.
(Hodgson’s depos., pp. 10-15; Exhibits
HY, HX, IB, IC, IC-1.) (United States
v. Alaska, Civil No. A-45-67.)

D. In the same Findings of Fact and Conclusions
of Law referred to in 7.C supra, disclaimers
similar to those offered by the United States
in this proceeding (U.S. Exhs. 108 and 114)
were described as “hastily prepared, based on
questionable research, and offered in a self-
serving effort by the federal government to
have the Court disregard historic facts.”
(United States v. Alaska, Civil No, A-45-67,
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p. 23 of Findings of Fact and Conclusions of
Law, Finding #103(b).)

Other Mississippi Delta Bays

8. The waterbodies enclosed by distributaries of the
Mississippi River delta and adjacent deltaic land-
forms have had configurations prior to the incep-
tion of this lawsuit sufficiently bay like to war-
rant their treatment as juridical bays by closing
their entrances with straight baselines.

A. At the time of the first accurate surveys in
the Mississippi delta (c. 1840), all indenta-
tions lying between and adjacent to distribu-
taries of the Mississippi River delta exhibited
bay-like configurations in which average pene-.
tration inland appears to be at least half the
width of their mouths, as ascertained by the
semicircular method. (See Figure 9, La. Exh.
151; also La. Exh. 23A, Talcott Chart of 1839.)

B. All major interdistributary indentations in the
delta have been at least partially filled by
subdeltaic sedimentation resulting from cre-
vasses in the Mississippi River natural levees.
(Dr. Morgan, tr. 115-27; La. Exh. 4, pp. 117-
19, Figures 3-6; La. Exh. 5, Figures 6-8—
Figure 7 is reproduced infra as Figure 10;
La. Exh. 7, GP-17, GP-21-29.)

C. Land construction within the bays, although
emphasizing the inland nature of the water-
bodies, has sufficiently reduced the water area
within certain bays so that the semicircle test
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Modern Mississippi River Subdeltas

Dry Cypress Bayou Complex
Grand Liard Complex

West Bay Complex
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Figure 10. The subdeltas of the modern Mississippi River;
dates are for initial crevasse. (From Morgan, La. Exh. D,
Figure 7.)

is not met using former geographic headlands
and conservative methods of area measure-
ment which exclude tributaries. (See e.g., the
effects of Joseph Bayou sedimentation and
sedimentation along artificial cuts through
the South Pass levee upon semicircle test cal-
culations at East Bay (La. Exh. 23A).)

D. Subdelta sedimentation within the interdistyri-
butary bays exhibits a growth cycle composed
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of several stages: initial crevasse, rapid sub-
delta growth, abandonment, deterioration of
the subdeltaic deposit, and final reversion to
an estuarine embayment. Modern subdeltas
within the delta are in the terminal portions
of this cycle. (La. Exhs. 4 & 5; Dr. Morgan,
tr. 136-145.)

E. Assuming that the natural entrance points of
the bays remain in the same approximate posi-
tions, complete deterioration of the subdeltaic
deposits should result in the waterbodies once
again regaining their juridical bay status.

F. Even in the present state of moderate dete-
rioration, the Supreme Court has held that:

[A]11 of the areas of the Mississippi
River Delta which Louisiana claims to be
historic inland waters are indentations
sufficiently resembling bays that they
would clearly qualify under Article 7(6)
if historic title can be proved. 394 U.S.
11, 75 n. 100.

G. If the configuration of the delta bays had be-
come sufficiently un-bay like over their carto-
graphic history to destroy their geographic
character as bays, the names would have been
removed from the official charts under pres-
ent charting practices of the U.S.C. & G.S.:

A geographic name is applied to a partie-
ular feature which has identity. If the
feature ceases to exist, the name becomes
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meaningless and is removed from the
charts. 2 Shalowitz 321.

(See La. Exhs. 21 [Sheet 26], 169, 158, 122,
170, 275, 273, 272, 159, 160, 161, 269, 162-168,
8, 277, 124, and 293 for continued use of bay
nomenclature on official charts of the delta.)

9. Mudlump islands, because of their close proxi-
mity to the mouths of the major passes, which
bound the interdistributary bays, and because of
their pronounced and readily identifiable charac-
ter, have been recognized as natural appendages
of the delta coast from which Louisiana’s political
coastline is to be measured.

A. The most pronounced elevations in the Mis-
sissippi delta are mudlump islands which form
at and lie in close proximity to the major dis-
tributary mouths. (Dr. Morgan, tr. 292-321,
350-51; La. Exhs. 6, 10, 11, 12, and 340;
deposition of Samuel Nunez, La. Exh. 145,

p.9.)

B. Mudlump islands in the delta have been utilized
since earliest times as prominent markers
for navigators. Many of these features were
secondarily marked with stakes or flags in
early days and today are carefully surveyed
and noted on nautical charts. (Dr. Morgan,
tr. 242; deposition of Samuel Nunez, La. Exh.
145, p. 9; deposition of Captain Von Lubbe,
La. Exh. 148, pp. 12-13; La. Exh. 21 (Sheet
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26)—Talcott Chart, see also Louisiana Brief,
Vol. V, Part 4, Figure D-13 following p. 17.)

C. In the case of The Anna, 5 C. Rob. 373, 385C
(1805), it was held that mudlumps constitute
natural appendages of the coast:

But it so happens in this case, that a
question arises as to what is to be deemed
the shore, since there are a number of
little mud islands composed of earth and
trees drifted down by the river, which
form a kind of portico to the mainland....
[T]he protection of territory is to be
reckoned from these [mudlump] islands;
. . . they are the natural appendages of
the coast on which they border, and from
which, indeed, they are formed.

(La. Exh. 25.)

D. A line connecting outermost mudlumps at the
mouths of the Mississippi River follows the
general trend of the delta coast. (La. Exh.
8; La. Exh. 98; Figure 9, supra.)

E. In the Alaskan Boundary Arbitration of 1904,
U.S. counsel Hannis Taylor stated that the
political coastline of the Mississippi delta is
to be measured from outermost mudlumps.
This statement followed and was in the
general context of a discussion about political
coastlines connecting outermost points along
the coast of Maine and along Cuban archi-
pelagos.
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[W]le had a great English authority in
the Case of the “Anna,” an Admiralty
opinion pronounced by Lord Stowell (Rob.
Adm., 373), in which the question arose
at the mouth of the Mississippi River,
whether the mud islands which are
formed away out in the Gulf—whether
that is the outside line of the State of
Louisiana. Lord Stowell in that notable
case, a case of capture during war, held
that you had to go to the uttermost limit
of these mudbanks in order to find the
point from which to measure the political
coastline. (6 Proceedings of the Alaskan
Boundary Tribunal, 5 (1904) Sen. Doc.
No. 162, 58th Congress 2d Session, 606-
608—La. Exh. 356-G.)

F. The maps used in the Louisiana v. Mississippi
opinion of the Supreme Court, 202 U.S. 1
(1906), if interpreted in light of the United
States position regarding the political coast-
line of the Mississippi delta in the 1904
Alaskan Boundary Arbitration (Finding 9.E,
supra), may reasonably be interpreted as in-
ferring an offshore boundary based upon
straight baseline closures between outermost
points of the delta.

10. The geographic and economic characteristics of
all Mississippi delta bays are such that it would
have been unnatural had the inhabitants of their
shores not exercised continuous sovereignty over
their shores and waters from the earliest times



179

forward without any objection from foreign na-
tions.

Note: Finding 4 (except part 4.I) as to East
Bay is equally applicable to all delta bays.
It is requested that the various subparts
(except I) of Finding 4 be answered with
respect to factual evidence regarding delta
bays other than East Bay, in the event of a
negative response to Finding 10.

11. Louisiana has asserted jurisdiction over and
ownership of all waterbodies in the delta on a
point-to-point (headland-to-headland) basis.

A.

Title to Louisiana’s coastal inland waters
passed to the State in 1812 by virtue of the
nature of the Union. The United States re-
tailed all public lands, but title to navigable
inland waterbodies, including bays, vested to
Louisiana upon its admission.

. In light of the unquestionable bay character

of delta bays in the mid 1800s (Finding 8.A),
title to these waterbodies as navigable inland
waters was confirmed to Louisiana under the
doctrine recognized in Pollard’s Lessee v.
Hagan, 44 U.S. (3 How.) 212 (1845). (See
363 U.S. 1,66 n. 108.)

Commencing in 1870, Louisiana enacted legis-
lation to regulate oyster fishing in its coastal
bays. (La. Exh. 55(1).)

Since 1886 Louisiana has legislatively reaf-
firmed its title to bays along its coast, includ-
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ing those in the delta. (See Acts of 1886,
1892, 1902, 1904, and 1910 La. Exh. 55, tabs
2, 3, 5, 6, and 8§, respectively.)

E. At the time these legislative reaffirmations of
ownership were made, large portions of the
bays in the delta qualified as juridical bays
despite subdeltaic growth within and were
designated on widely published maps as bays.
(La. Exhs. 151, 169, 158, 274, 240, 256-A,
256-C, and 170.)

F. Louisiana has granted oyster leases in the
shallow waters of many Mississippi delta
bays subsequent to the above (Finding 11.D)
legislation. (La. Exhs. 69, 70, 72, and 73).

G. Statutes regulating shrimping in Louisiana
have defined the inside waters of the delta
area (to which stringent closed season laws
have applied) in a progressively refined and
detailed manner, as follows:

Act 108 of 1926 (La. Exh. 55(173)):

All . . . bays and sounds found along
the Louisiana Coast of the Gulf of Mexico.

Act 143 of 1942 (La. Exh. 55(177)):

All. .. bays and sounds along the Louisi-
ana coast, and all other waters in and
contiguous to the Gulf of Mexico whether
or not partly enclosed by islands, sand
[s]pits, marshes, or delta fingers, where-
in the water is less than three (3) fath-
oms in depth. (Emphasis added. The vast
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majority of waters enclosed by delta fin-
gers are less than three fathoms in depth.
La. Exh. 8.)

Act 51 of 1948 (La. Exh. 55(179) ) :

The inside waters shall include.. .Bre-
ton Sound, ... Blind Bay, Garden Island
Bay, East Bay, West Bay . . . and all other
bays and sounds along the Louisiana
coast. ...

H. Since the early 1900s the Louisiana Wild Life
and Fisheries Commission and its predecessor
agency, the Department of Conservation, have
used a system of boat and aircraft patrol in
which imaginary lines joining outermost mud-
lumps and other features marking the sea-
ward terminus of the passes and a belt of
waters lying three miles from such lines have
been utilized to enforce Louisiana’s shrimping
and fishing statutes. (Deposition of Captain
Von Lubbe, La. Exh. 148, pp. 10-15; deposi-
tion of Captian Schouest, La. Exh. 147, pp. 13
& 15; deposition of Samuel Nunez, La. Exh.
145, pp. 10-13; Joseph Billiot, tr. 822-23.)

I. Arrests have been made and fines levied
against persons violating Louisiana’s statutes
inside of the areas of the delta described in
Findings 11.C to 11.H above, regardless of
nationality. (See citations for Findings 5.R-5.
U, supra.)

J. Louisiana issued mineral leases under Act 30
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of 1915 as amended by Act 315 of 1926 cov-
ering most of the Mississippi delta bays prior
to issuance of the Truman Proclamation in
1945. These included Mineral Lease 192 in
1928 covering West Bay and East Bay, Min-
eral Lease 195 in 1928 covering Grand Bay,
Grand Coquille Bay and many other bays to
the north of the delta contiguous with Breton
Sound, and Mineral Lease 335 in 1935 cover-
ing Paddy Bay, Bull Bay, Delta Bend, Quar-
antine Bay, Breton Sound and Chandeleur
Sound. Portions of these leases remain active.
(La. Exhs. 88, 89, 90; testimony of Mr. Ory
Poret, tr. 1497 et seq.)

12. Louisiana’s claim to waters of the delta lying be-
tween and adjacent to the passes of the Missis-
sippi River has never been disputed or questioned
by foreign governments, nor was the claim dis-
puted by the United States government until the
ineeption of the lawsuit in 1948. To the contrary,
all evidence indicates that both foreign govern-
ments and the Federal government acquiesced in
Louisiana’s claim. [See Findings under 6 for move
specific treatment of East Bay. ]

A. The Inland Water Line, established under
Congressional Act of 1895, has designated all
bays of the Mississippi delta as inland waters,
at least for purposes of navigation regula-
tion, since 1895. (La. Exh. 98.)

B. The Tern Islands Reservation, established by
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Presidential Executive Order on August 8§,
1907, encompassed the majority of the delta
bays in question, as shown on maps of general
circulation and wide publication. (La. Exh.
28, tabs 1, 4, 5, and 6; La. Exhs. 258 and 270.)

C. Both an expert employed by the United States
and a prominent ornithologist recognized that
such reservations must include jurisdietion
over waters contiguous to the islands in ques-
tion to be effective (La. Exhs. 28(27) and 30;
40 Stat. 755; 43 Stat. 1222; 43 Stat. 98; Lou-
isiana Act 52 of 1921; Dr. Lowery, tr. 692-
99; 702-06, and 742-44.)

D. The bays in question were patrolled by Lou-
isiana, under authority of the United States,
to protect birds. (La. Exh. 28(2) ; Dr. Lowery,
tr. 704.)

E. The United States has found no evidence show-
ing that United States jurisdiction over the
area designated in the Tern Islands Reserva-
tion has ever been questioned or challenged
by foreign nations. (See Findings 6.G-H,
supra.)

F. The United States Department of Commerce
Census Bureau in 1937 designated virtually
all of the waters claimed as historic bays by
Louisiana in the delta as internal or “State”
waters in accordance with principles advo-
cated by the State Department. (See Figure
8, supra.) This delimitation was made prior
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to the inception of this lawsuit and was not
disclaimed by the United States in the official
non-restricted publication of that study. (See
Findings 6.I-N, supra for citations and more
detailed findings.)

13. Disclaimers of the United States are not effective
in defeating Louisiana’s claims to historic bays
in the delta, as all such disclaimers have arisen
after the inception of this lawsuit (See Finding
7, supra, for more specific subfindings, which are
equally applicable to all delta bays.)

Caillou Bay

14. Caillou Bay qualified as a body of internal waters
under principles of international and domestic
law (as reflected in official documents of the
United States) for at least 120 years. For at
least 28 years (1940-1968), the water body was
explicitly recognized by the United States, both
prior to the inception of and during the bulk of
the submerged lands lawsuit.

A. At least as early as 1863 the United States
officially recognized that insular formations
can enclose inland waters. This is reflected
in a transmittal from Secretary of State
Seward to Mr. Tassara, the Spanish Minister,
on August 10, 1863 concerning jurisdiction
off the Cuban Keys. (Appendix A, p. 1.)

B. The United States adhered to a position in in-
ternational and domestic relations from at
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least 1863 until at least 1968 in which straits
which lead to inland waters were treated as
inland waters, subject to application of bay
rules. (Appendix A, pp. 7-9, 11, 12, 28-29, 32,
40, and 41.)

C. The validity of treating straits leading to in-
land waters under bay rules, and accordingly
as potential inland waters, was not disputed
at the 1930 Hague Conference, the concept
being incorporated both in the Bases of Dis-
cussion (no. 17) and in the final Report of
the Second Sub-Committee, under “Straits.”
(See Appendix A, pp. 7-8.)

D. The United States’ proposal concerning as-
similation of ‘“undesirable pockets” at the
1930 Hague Conference was introduced as a
new basis of discussion to deal at least in part
with the problem of islands screening the
coast. Except for possible domestic use in de-
limitations on the Tariff Commission Maps
(U.S. Exh. 377), the method received little
or no domestic recognition. The method was
not accepted by the Hague Conference Com-
mittee members, the majority of whom favored
enclosing islands separated by 10 miles or less
with baselines. (Appendix A, p. 8.)

E. The position advocated by the United States
Department of Commerce in delimiting inter-
nal waters for the 1940 Census indicates that
the 1930 United States Hague Conference pro-
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posal on “undesirable pockets” (14.D, supra)
was not followed in official functions of the
United States even a decade after its proposal,
but instead, the 10-mile island rule was adopt-
ed, as follows:

(1) where the coast line is regular it shall
be followed directly unless there are off-
shore islands within ten nautical miles....

[ S .

(4) two or more islands less than ten and
more than one nautical mile from shore
shall be connected by a straight line or
lines, and other straight lines shall be
drawn to the shore from the nearest point
on each end island. (La. Exh. 52, p. 33.)

(Appendix A, p. 10.)

. The International Law Commission, in pre-
paratory meetings leading up to the Geneva
Conferences on the Law of the Sea, treated
the system of straight baselines (present Arti-
cle 4) separately from straight baselines
around “groups of islands,” which included
both offshore islands and strings of islands
along the mainland coast. (Appendix A, pp.
12-16.)

. Because of inability to reach a decision on the
subject of island groups, the International
Law Commission recognized that they may
be treated under provisions sanctioning the
straight baseline system. (Appendix A, pp.
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15-16.) It was specifically recognized that the
problem was not settled, however, and that
further consideration should be given the prob-
lem at any future international conferences
dealing with such matters. (Appendix A. pp.
16 and 31.)

The 10-mile island rule, first recommended by
the Second Sub-Committee at the 1930 Hague
Conference (finding D above), later adopted
by the United States for measuring the limit
of United States internal waters during the
1940 Census (finding 14.E, supra), and dis-
cussed in the International Law Commission
work from 1952 to 1956 (Appendix A, pp. 12-
16), was again followed in 1961 by various
agencies of the Federal government (includ-
ing the Justice and State Departments) in
formulating the United States position in the
submerged lands controversy. (La. Exh. 178—
see Appendix A, pp. 22-28, for pertinent por-
tions of the exhibit.)

Numerous situations are found in domestic
cases, international adjudications, and in the
writings of legal scholars from the last half
of the 19th century to the present wherein
islands constitute the periphery of a juridical
bay. Notable among these are the Zuyder Zee
in Holland, Buzzard’s Bay in Massachusetts,
Florida Bay in Florida, and Mira Bay and
St. Mary Bay in Nova Scotia. (U.S. Exh. 97,
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p. 7; Manchester v. Massachusetts, 139 U.S.
240, 243 (1890) ; La. Exh. 154, p. 210; United
States v. Florida, No. 52, Original, Report of
Albert B. Maris Special Master (1974), pp-
38-39; U.S. Exh. 47; See Appendix A, pp. 3-6,
18-19, 26, 27, 30, and 45.)

J. Caillou Bay has exhibited a configuration and
characteristics sufficiently bay like to have
been considered a bay on charts and maps,
many of which have had worldwide circula-
tion, for over 130 years. (La. Exhs. 171, 196,
157, 135, 215, 151, 274, 256, 258, 207, 268,
202, 270, and 50; U.S. Exhs. 347 & 348; see
also Caillou Bay Findings 51 and 52, infra.)

K. Using the United States’ position concerning
either juridical bay delimitation (Findings
1.B and 2.B-K, supra) or delimitations of in-
ternal waters enclosed behind screening islands
(Findings 14.A-1, supra), Caillou Bay con-
stituted a body of internal waters from its
earliest cartographic depiction (1842 Hughes
Military Reconnaissance Map) until the in-
ception of the 1948 lawsuit (and after, as dem-
onstrated infra) (1948-1951). See Figure
11, infra, tracing the cartographic-juridical
history of the bay. (U.S. Exh. 347; La. Exhs.
198, 247, 171, 157, 215, 151, 274, 256, 268,
270, and 50; Appendix A.)

L. Although a specific internal waters closure
was not drawn for Caillou Bay on the Tariff
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Commission maps delimiting the territorial
sea, numerous such closures can be drawn so
that the resulting 3-mile belt would be land-
ward of the jurisdictional line portrayed on
the map. See Figure 12. (U.S. Exh. 377-B.)

. The Census Bureau’s delimitation of Caillou
Bay in 1937, representing a published delimi-
tation prior to the inception of this lawsuit,
reflects a closure based upon the following
long-recognized principles:

(1) where the coast line is regular it shall be
followed directly unless there are off-shore
islands within ten nautical miles;

(2) where embayments occur having head-
lands of less than ten and more than one nau-
tical mile in width, a straight line connecting
the headlands shall set the limits; however,

(3) the coast line shall be followed if the
indentation of the embayment is so shallow
that its water area is less than the area of a
semicircle drawn using the said straight line
as a diameter; and

(4) two or more islands less than ten and
more than one nautical mile from shore shall
be connected by a straight line or lines, and
other straight lines shall be drawn to the
shore from the nearest point on each end
island.

No disclaimer as to the effect of the delimita-
tion is found in the officially published De-
partment of Commerce description. (Measure-
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Figure 11. Cartographic-juridical history of Caillou Bay show-
Ing satisfaction of juridical bay requirements throughout the

waterbody’s history (base from Louisiana Reply Brief, Fig-
ure 1584).
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Figure 12. A portion of Chart 1116 showing the territorial
Sea delimitation of the United States Tariff Commission (solid
line) [U.S. Exh. 377-B] and one possible inward closure
across Caillou Bay (dashed line) which generates a three-

mile belt (dotted line) landward of that of the Tariff Com-
mission,

ment of Geographic Area, La. Exh. 52(1).)
Figure 13 shows the official delimitation of
Caillou Bay in 1940.

N. The Chapman Line, promulgated on October
26, 1950 (after the inception of the 1948 law-
suit) “as the most landward line that the
Government would claim for the federal-state
boundary” was based upon



Figure 13. Plate VIII from La. Exh. 52 (1), Measurement of
Geographic Area, p. 45.

principles [which] had been developed
in international law or had been promul-
gated by the United States in its inter-
national relations,” [including] the semi-
circular rule . . . and the 10-mile rule . ..
for bays, and the rule for straits leading
to inland waters. Shalowitz pp. 108-109.

This description delimited an internal waters
closure from

the northern headland at the mouth of
Caillou Bay, said headland being the
most southerly point on the main shore
between Taylor’s Bayou and Grand
Bayou du Large, near latitude 29 10" 127,
longitude 90° 00" 00”; thence by straight
line in a southeasterly direction across
the mouth of Caillou Bay to the ordinary
low-water mark at Raccoon Point on the
westernmost extremity of the Isles Derni-
eres; (Chapman Line description, U.S.
Exh. 117). (See Line A, Figure 14).
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(U.S. Exhs. 117, 118; 1 Shalowitz 108-112;
Appendix A, pp. 20, 29-30; La. Exh. 286; See
Finding 14.T, infra.)

0. In 1958, the Justice Department admitted in
its Brief for the United States in Support of
Motion for Judgment on Amended Complaint
in United States v. Louisiana, et al., No. 11,
Original that

. .. all the islands on the coast of Louisi-
ana are so situated that the waters be-
tween them and the mainland are suf-
ficiently enclosed to constitute inland wa-
ters.

This would include waters behind Isle Derni-
ere, were they not considered inland waters
under juridical bay principles. (Appendix A,
p. 17; Finding 14.K, supra.)

P. Dr. G. E. Pearcy, Geographer of the State
Department, in a study delimiting the base-
line along the coast of the United States ac-
cording to principles of the Territorial Sea
Convention, recognized an internal waters
closure within Caillou Bay (Figure 14, Line
D). (La. Exhs. 176, 199 & 199A.)

Q. The Supreme Court recognized the inland
nature of waters enclosed by islands along
Louisiana’s coast in United States v. Louisi-
ana, et al., 363 U.S. 1, 66 n. 108 (1960).
(Appendix A, p. 21.)
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R. At the request of the Justice Department, Mr.
D. B. Clement of the Bureau of Land Manage-
ment confected a description of the Louisiana
coast in 1961 to be used in this lawsuit based
upon international law principles advocated
by the United States. This description con-
tained the following internal waters closure
at Caillou Bay:

. . . Thence easterly along the ordinary
low water line to the headland of Caillou
Bay, said headland being the most south-
erly point on the main shore between
Taylor’s Bayou and Grand Bayou du
Large, in approximate latitude 29° 10’
12”7 N., longitude 91° 00" 00” W.;

. . . Thence by straight line in a south-
easterly direction across the mouth of
Caillou Bay to the ordinary low water
line at Raccoon Point on the western
extremity of Isles Dernieres;

(La. Exh. 178, pp. 1-2 and 8; See Figure 14,
Line C.)

S. George Swarth of the Justice Department
commented on the restrictive nature of the
B.L.M. Caillou Bay closure (Finding 14.R,
supra) and additional closures along the
northern shore of the Caillou Bay area.

. . . These are similar to the Chapman
Line, and make a 6 3/4 mile closing line
for Caillou Bay. Dr. Pearcy uses a much



Figure 14. Portion of Chart 1275 showing Caillou Bay Closing
Lines (A) claimed by Louisiana; (B) recognized in the 1940
Census Bureau delimitation of internal waters and suggested
by George Swarth of the Justice Department in 1961; (C)
recognized in the Chapman Line and by the Federal interde-
partmental committee in 1961 and by the Federal govern-
ment during meetings of the Joint (State/Federal) Commit-
tee in 1962; and (D) recognized by Dr. Pearcy, Geographer
of the State Department, in 1960. Dashed lines compare 3-
mile belts generated by present State and Federal claims.
(Base of reduced-scale Chart 1275 from 1968 Louisiana Brief,
Exh. 51.)
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more restricted line across Caillou Bay,
putting its northern terminus at the
point about 0.4 mile west of the mouth
of Turtle Bayou. That gives a closing line
of about 6.4 miles. However, query if the
ordinary application of the 10-mile rule
would not put the northern headland of
Caillou Bay at the southernmost point
west of East Junop Bay? That gives a
closing line of about 6.8 miles and gives
Caillow Bay reasonable headlands (using
Raccoon Point at the south in all cases)
and an area fully meeting the semicircle
rule. While it is disadvantageous to us,
our own rules seem to me to require it.
(Figure 14, Line B.)

* ok %

Dr. Pearcy draws a single straight
line from the west headland of East
Junop Bay to the east headland of
Taylors Bayou, which seems justifiable
under the rules; but that would be elim-
inated by the direct line to Raccoon
Point, discussed above, which seems
equally justifiable.

f I

This conforms to the Chapman Line.
As indicated above, Dr. Pearcy puts the
north headland of Caillou Bay about
three miles farther east; the justification
for dotng so is not apparent to me.

(La. Exh. 178, pp. 19-20, emphasis added.)
T. A. L. Shalowitz, Assistant to the Director,
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U.S.C. & G.S., although considering the more
restrictive closure proposed by Dr. Pearcy in
1960, (Finding 14.P), recommended the line
followed in the Chapman Line description
(Finding 14.N) and adhered to by D. B. Cle-
ment, (Finding 14.R) indicating he felt that
in the absence of coastal change, the Chapman
Line must be recognized,

. . . But since the Chapman Line delinea-
tion forecloses the use of a more restric-
tive line in areas where no changes have
occurred since the line was drawn, a
retention of the closing line used in the
Chapman Line delineation is recom-
mended. This is the same as the BLM
line.

This understanding is clarified by Shalowitz
in Vol. 1 of Shore and Sea Boundaries (1962),
p. 108-109,

It was understood at the time [of the
Chapman Line deseription—1950] that in
general the line was being promulgated
as the most landward line that the Gov-
ernment would claim for the federal-state
boundary, but subject to modification,
landward or seaward, in areas where the
lack of up-to-date surveys prevented an
accurate map delineation. . ..

(La. Exh. 178, pp. 54-55; 1 Shalowitz 108-
109.)
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U. The final Caillou Bay internal waters closure
concurred in by the interdepartmental com-
mittee and transmitted to the Solicitor General
read as follows:

. . . Thence easterly along the ordinary
low water line of the Gulf of Mexico to
the north headland of Caillou Bay, said
headland being the most southerly point
on the main shore between Taylors Bayou
and Grand Bayou du Large, near latitude
29° 10" 12” N., longitude 91° 00’ 00” W.;

Thence southerly by a straight line
across the mouth of Caillou Bay to a point
on the ordinary law water line at Raccoon
Point on the western extremity of the
Isles Dernieres; (See Figure 14, Line C.)

(La. Exh. 178, p. 96.)

V. Throughout the interdepartmental correspon-
dence related to delimitation of Caillou Bay
(Findings 14.N, P, and R-U, supra), the
waterbody was treated as a juridical bay. As
no mention is made of the 10-mile island rule
being applicable at this locale, it must be as-
sumed that the segments of Isle Derniere were
considered to be an integral part of the main-
land. La. Exh. 178.

W. The Federal constituents of the 1962 Joint
(State-Federal) Committee appointed to con-
sider the effects of applying the Territorial
Sea Convention to the Louisiana coast recog-
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nized the juridical bay character of Caillou
Bay and adhered to the closure evolved in the
Federal interdepartmental committee (Find-
ing 14.U and Figure 14, Line C). (La. Exhs.
257, p. 8 & 286.)

. Not until January 1968 did the Federal gov-
ernment deny that Caillou Bay constituted a
juridical bay. The premise for such a change
after 28 years of explicit recognition was ap-
parently rationalized on the basis of proposed
changes in international and, allegedly, do-
mestic law by ratification and adoption of the
Territorial Sea Convention. (Motion by the
United States for Entry of a Supplemental
Decree . .. pp. 20-21, 70-71, 78-80; See Ap-
pendix A, pp. 42-44.)

. In dialog between Arthur Dean, representa-
tive of the State Department, and Senator
Russell Long concerning the United States’
adoption of the Territorial Sea Convention, the
basis for the United States’ altered position
at Caillou Bay was specifically rendered in-
valid.

Mr. Dean: This treaty, being a
treaty, a convention, rather, between
sovereign states would not apply to rela-
tions under our Constitution between the
rights of the several States and the Fed-
eral Government.

Senator Long: Right.
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You know at the present time there
is a case over in the Supreme Court be-
tween the State of Louisiana and the
United States that is relevant to some of
the matters in this treaty?

Mr. Dean: Yes.

Senator Long: And it is not intended
in any respect that this treaty should prej-
udice either the United States or the
State government of Louisiana in that
case before the Court?

Mr. Dean: That is correct, Senator.

(La. Exh. 283(16), p. 19.— See Louisiana
Brief, Vol. I, Part 1, pp. 47-51a, for general
constitutional discussion, including the above
dialog.)

15. The Federal government’s retreat from its long-
advocated position regarding Caillou Bay as a
juridical bay (or inland waterbody qualifying
under the 10-mile island rule) has prejudiced
Louisiana claims to that waterbody in this law-
suit.

A. Louisiana, in good faith, continued exercising
jurisdiction over the Caillou Bay area includ-
ing leasing waterbottoms lying within Caillou
Bay and lying within 3 geographic miles of
the line recognized by the Federal government
in 1950 (Finding 14.N), in 1961 (Finding
14.U) and in 1962 (Finding 14.W) and gen-
erally recognized by admission of the Justice
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Department in 1958 (Finding 14.0) and by
the Supreme Court in 1960 (Finding 14.Q).
(La. Exh. 55, tabs 24-34; La. Exh. 96.)

Low-water elevations and the low-water line
of the shore lying behind closures recognized
by the Federal government until 1968 were
not surveyed in compiling the Set of 54 Maps
in the Caillou Bay area. As the United States
now contends that the low-water line along
the coast of the Isle Derniere segments and the
interior portions of the formerly recognized
bay should be utilized to delimit Louisiana’s
“coast line” under the Submerged Lands Act,
Louisiana may be losing many square miles
of jurisdiction because of its reliance upon the
former United States position. (La. Exh. 300
and related exhibits and testimony; Figure
14, supra; Finding 47, infra.)

C. Louisiana’s argument concerning assimilation

of the Isle Derniere segments to the mainland
for delimiting juridical Caillou Bay (Finding
54, infra) has already been prejudiced by dicta
remarks of the Supreme Court, 394 U.S. 11,
67 n. 88, which relied upon the incomplete
representation of the Isles Dernieres config-
uration shown on Maps 19 and 20 of 41 of
the Set of 54 Maps. The Special Master has
already tentatively ruled against assimilation
of the island segments based upon the Court’s
remark. Tentative Draft Report of the Special
Master, p. 56.
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The correspondence between the State Depart-
ment and the Justice Department, particularly
but not exclusively with Solicitor General Lee
Rankin, has not been presented to the Supreme
Court at this time nor was it available to Lou-
isiana until this hearing. (Appendix A, p. 20;
i camera documents; Louisiana Brief, Vol.
V, sealed brief.)

16. The geographic and economic characteristics of
Caillou Bay are such that it would have been un-
natural had the inhabitants of its shores not ex-
ercised continuous sovereignty over its shores and
waters from the earliest times forward without
any objection from foreign nations.

A.

Caillou Bay has exhibited a configuration and
characteristics sufficiently bay like to have
been considered a bay on maps and charts for
over 130 years. (See Finding 14,J, suprae and
51 and 52; infra.)

The waters of Caillou Bay are completely sur-
rounded by the lands and inland waters of
Louisiana, except for the opening facing on
the Gulf of Mexico. (La. Exhs. 50 & 198.)

. The various bayous and other tributaries en-

tering Caillou Bay are entirely situated with-
in the lands of Louisiana. (La. Exh. 50 & 198.)

Caillou Bay is well marked by headlands inside
of which the mariner instinctively feels him-

- self within the jurisdiction and dominion of
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Louisiana. (Finding 4.E; La. Exh. 50; Mr.
Billiot, tr. 826-28.)

. All of Caillou Bay’s waters are such that they
can be easily patrolled and protected by the
government entity that has controlled its
shores. (La. Exh. 50; Mr. Billiot, tr. 826-28.)

. The waters of Caillou Bay have been suffi-
ciently enclosed to provide shelter for coastal
craft. (La. Exhs. 50, 138, 144, 151, 157, 268.)

. Caillou Bay is not and has never been a water-
way for intercourse between nations. (La.
Exh. 50; Mr. Richardson, tr. 5085.)

. Historic records indicate that the western por-
tion of Isle Derniere enclosing Caillou Bay on
the south was used as a resort area at least
as early as the 1830s (La. Exhs. 137, 138-144,
and 196.)

. At the date of the first accurate large-scale
survey of Isle Derniere (1853 - U.S.C. & G.S.
survey T-410), the village of Last Island is
designated, with a number of buildings and a
hotel being clearly indicated. (La. Exh. 196.)

. The village, which had attained quite a popula-
tion by the mid-1850s, was totally destroyed
by a hurricane in August 1856. (La. Exhs.
138-144, Dr. Morgan, tr. 2808.)

. Caillou Bay, along with Timbalier, Terre-
bonne, and Atchafalaya Bays, were considered
“important indentations” of the Terrebonne
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Parish coast by S.H. Lockett, surveyor of “The
Louisiana State University Topographical
Map of Louisiana,” first published in 1876.
Caillou Bay is designated upon that map. (La.
Exh. 135, p. 116 and map opposite p. 32.)

L. From the beginning of recorded history, the

M.

inhabitants of Caillou Bay’s shore have had
vital economic interests in that waterbody, in-
cluding using it as a sheltered transportation
route to the island resort, protecting and cul-
tivating oyster fishing within the bay, protect-
ing shrimping within the bay, preventing pol-
lution, and exploring for and developing oil
and gas resources beneath the bed of the bay.
These activities commenced long before the
Truman Proclamation of 1945 and have con-
tinued to date. (See Finding 17, infra.)

If the State of Louisiana had not controlled
oyster fishing, shrimping, and other marine
life exploitation carried on in Caillou Bay,
there would have been disasterous effects upon
the biologic resources of the bay. (J.Y. Christ-
mas, tr. 1129-1131.)

The importance of shrimping in Caillou Bay
is reflected by the fact that some 4000 trips
are made annually to exploit this resource.
(J.Y. Christmas, tr. 1125.)

Louisiana has claimed and exercised jurisdiction
and sovereignty over Caillou Bay as an inland
waterbody since entering into the Union in 1812.
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. Caillou Bay was a juridical bay in 1812 when
Louisiana entered the Union, as determined
from its characteristics on the 1778 Gauld
map and 1842 Hughes Military Reconaissance
map of the area (Finding 14.K, supra, and
Figure 11; La. Exhs. 198 & 247; U.S. Exh.
347; La. Exh. 185-A, sheet 1; Dr. Morgan, tr.
2797-2801.)

. Louisiana’s sovereignty over Caillou Bay was
established in the State in 1812 by virtue of
the nature of the Union. While the United
States retained all public lands except water
bottoms, title to the water bottoms of rivers,
bays, and other navigable inland waterbodies
vested to Louisiana on its admission.

. The doctrine recognizing State ownership of
watterbottoms underlying navigable waters in
Pollard’s Lessee v. Hagan, 44 U.S. (3 How.)
212 (1845), is applicable to Caillou Bay under
Findings 17.A & B, supra. (363 U.S. 1, 66 n.
108.)

. As early as 1870, Louisiana enacted legisla-
tion to regulate oyster fishing in its coastal
bays. (La. Exh. 55(1).)

. Beginning in 1886, the Louisiana legislature
enacted legislation in conjunction with oys-
ter fishing regulation which reaffirmed the
State’s claim to coastal inland waterbodies.
(Act 106 of 1886—La. Exh. 55(2); Act 110
of 1892—La. Exh. 55(3); Act 153 of 1902—
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La. Exh. 55(5); Act 52 of 1904—La. Exh.
55(6); Act 189 of 1910—La. Exh. 55(8);
ete.)

. During the entire time that Louisiana legisla-
tively reaffirmed its claim to Caillou Bay,
that waterbody was recognized as a bay on
charts and maps published by private State
and Federal agencies and widely distributed.
(La. Exhs. 157, 135 (p. 116, map opposite
p. 32), 215, 151, 274, 256 A-D.)

. During the entire time that Louisiana legisla-
tively reaffirmed its title to Caillou Bay, that
waterbody qualified as a juridical bay under
principles of domestic and international law.
(See Finding 14, supra, especially subfinding
14.K and Figure 11.)

. Oyster leases were granted within Caillou Bay
beginning in 1905 which remained in force
until the mid-1940s. (La. Exh. 55, tabs 140,
142, and 143; La. Exhs. 75 and 76.)

. Beginning in 1910 Louisiana, began regulat-
ing shrimp fishing in waters of the State.
(Act 245 of 1910—La. Exh. 55(168).)

. Subsequent legislation supplementing Act 245
of 1910 regulating shrimping in Louisiana
waters has defined the inside waters of Lou-
isiana (to which stringent closed season laws
have applied) to include Caillou Bay, by def-
inition until 1942 and by name after that
time. (La. Exh. 55, tabs 173-179.)
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K. Foreign fishing vessels have stayed outside of

Caillou Bay as it has been considered inside
waters subject to the exclusive jurisdiction of
Louisiana. (Deposition of Captain Von Lubbe,
La. Exh. 148, pp. 27-28.)

L. Enforcement agents of the Louisiana Wild

M.

Life and Fisheries Commission have delimited
the waters of Caillou Bay using a point-to-
point system of enforcement in which the wa-
ters lying landward of a line from Raccoon
Point to the landform at Bayou Junop have
been regarded as inside waters of Louisiana.
Enforcement activities have included a belt of
waters lying 3 miles from this line as well.
(Joseph Billiot, tr. 826-28.)

Pursuant to Act 30 of 1915,

Authorizing the Governor to lease lands,
including lake and river beds and other
bottoms, belonging to the State, and pro-
viding the terms and conditions of such
leases.

State Lease 188 was granted in 1928, seven-
teen years prior to the Truman Proclamation,
concerning the area designated on the lease
Instrument as follows:

All the lands, beds and bottoms be-
longing to the State of Louisiana, com-
prised within the area extending from
the land or shore line of the Parish of
Terrebonne, La., which land or shore line
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begins at Point au Fer, and runs in a
southeasterly direction until it intersects
the dividing line between the Parishes of
Terrebonne and Lafourceh, Louisiana,
into the marginal or maritime belt of the
Gulf of Mexico to the extreme limit or
boundary of the domain, territory and
sovereignty of the State of Louisiana,
including the beds and bottoms underly-
ing the waters of Caillou Bay, Lake Pelto
and that portion of Timbalier Bay em-
braced in the Parish of Terrebonne. (Em-
phasis added, La. Exh. 91.)

N. Official maps of the State of Louisiana made
during the period in which the above lease was
in effect clearly designate Caillou Bay (La.
Exhs. 256D, 258, 270).

0. Some 27 mineral leases were granted covering
all or parts of the bed of Caillou Bay, both
prior to and subsequent to the Truman Proc-
lamation of 1945. (La. Exhs. 58, 86, 91, 96.)

Louisiana’s claim to Caillou Bay has never been
disputed or questioned by foreign governments,
nor was the claim disputed by the United States
government until 1968, two decades after the in-
ception of the 1948 lawsuit. All evidence indicates
that both foreign governments and the Federal
government acquiesced in Louisiana’s claim.

A. The United States Department of Commerce
Census Bureau delimitation of the United
States outer territorial limits made in con-



209

junction with the 1940 Census delimited the
internal waters of Caillou Bay to be from
Raccoon Point, on the westernmost point of
Isle Derniere, to the landform west of Bay
Junop. This delimitation was published in a
non-restricted government document and was
not disclaimed for any purpose. (See Findings
6.J-N and 14.M including Figure 13; La. Exh.
286; La. Exh. 52(1).)

B. The United States has offered no evidence of
any protest by foreign governments to the
United States delimitation of Caillou Bay as
internal waters, nor has it offered any records
of adverse claims to Caillou Bay by foreign
nations.

C. The continuous patrolling and enforcement of
fisheries regulations by Louisiana agents at
Caillou Bay was open, apparent, and visible
to all—United States nationals and foreigners
alike—who may have taken occasion to ex-
amine conditions existing in Caillou Bay.
(Joseph Billiot, tr. 826-829; deposition of
Captain Von Lubbe, La. Exh. 148, pp. 27-28.)

D. The United States has offered no evidence
that the right of Louisiana to designate waters
of Caillou Bay as “inside waters” subject to
exclusive state control over shrimp fisheries
has ever been questioned by foreign govern-
ments.

E. The United States explicitly recognized large
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portions of Caillou Bay as internal waters

subsequent to the inception of this lawsuit in

1948 and until 1968. (See Findings 14.N-Y,
supra.)

19. Disclaimers of the Federal government are inef-

fective in defeating Louisiana’s historic claims at

Caillou Bay, as all such disclaimers have arisen

well after the inception of this lawsuit. (See Find-
ings 7.A-D, 14.N-Y, and 15.A-C.)

Shell Keys

20. The waters surrounding and contained within the
Shell Keys were traditionally treated as inland
waters until 1961, after this lawsuit arose, under
principles used and advocated by the United
States.

A. A portion of the Shell Keys area was set aside
as a lighthouse reservation by Executive Or-
ders of September 13, 1837 and July 9, 1855.
(No. 2 of Plaintiffs Answers to Defendant’s
Interrogations One to Fourteen dated Octo-
ber 23, 1969.)

B. The 1855 Order was vacated by an Executive
Order dated August 17, 1907, creating the
Shell Keys Reservation, as follows:

It is hereby ordered that the Execu-
tive Order of July 9, 1855, creating the
Light House Reservation which embraces
a small group of unsurveyed islets lo-
cated in the Gulf of Mexico about three
and one-half miles south of Marsh Island,



211

Louisiana, and approximately in latitude
29° 26" north, longitude 91° 51" west
from Greenwich, as appears upon United
States Coast Survey Chart No. 200, be,
and the same is hereby vacated and set
aside; and it is also ordered that these
islets, located within the area segregated
and shown upon the diagram hereto at-
tached and made a part of this Order, be,
and they are hereby reserved and set
apart for the use of the Department of
Agriculture as a reserve and breeding
ground for native birds. This reservation
to be known as Shell Keys Reservation.
(La. Exh. 28(26).)

C. Both Dr. Lowery and Warren Bourn, a biolo-
gist with the U.S. Department of Interior,
concurred that the designation of the reserva-
tion to include only the islets in question, with-
out control over surrounding shallow waters,
would render the reservation ineffective as a
bird refuge. (La. Exh. 28(27); Dr. Lowery,
tr. 727-728; See Finding 6.F, supra.)

D. Louisiana asserted jurisdiction over and title
to the waters contiguous to and within the
Shell Keys as “inlets . . . bordering on the Gulf
of Mexico” by Act 106 of 1886 and many sub-
sequent acts and by leasing portions of the
area in question. (La. Exh. 55, tabs 2, 3, 5,
6, 8; La. Exh. 77.)

E. The United States has offered no evidence of
protest by foreign nations to the exclusive
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United States control over the shallow waters
contiguous with the Shell Keys reefs.

. Under principles adopted by the United States
Department of Commerce Census Bureau in
its 1937 delimitation of the limits of internal
waters in the United States, the waters en-
closed by the Shell Keys would have been in-
ternal waters. (See Findings 14.E & M; Ap-
pendix A, p. 10; La. Exh. 52(1).)

. At the Florida Keys the Census Bureau de-
limited waters with considerably less enclo-
sure (isolated elevations along the periphery
of the Keys were used as basepoints) as in-
ternal, or State, waters of Florida. (La. Exh.
52(1), Plate VI, p. 43—a composite of which
is reproduced as Figure 15; see Finding 20.N,
mfra.)

. The United States Coast and Geodetic Survey
has considered the Shell Keys area to be, for
all practical considerations, a largely non-
navigable area and has accordingly portrayed
large portions of the area on coastal charts
as having a common low-water line. See Fig-
ure 16 below.

In its 1958 Brief for the United States in Sup-
port of Motion for Judgment on Amended
Complaint, p. 177, the Federal government
recognized the inland character of waters en-
closed by the Shell Keys:
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It happens that all the islands on the
coast of Louisiana are so situated that
the waters between them and the main-
land are sufficiently enclosed to consti-
tute inland waters. ...

(See Appendix A, p. 17.)

J. The Supreme Court recognized the principle of
islands enclosing inland waters along Louisi-
ana’s coast in 1960 (363 U.S. 1, 66 n. 108).
(See Appendix A, p. 21.)

Figure 15, Delimitation of Florida’s internal waters at Florida
Bay and the Florida Keys by the United States Census Bu-
reau in conjunction with the 1940 Census. Note the similarity
With the holding of Special Master Maris in United States v.
Florida, No, 52, Original (Finding 20.N, infra). (La. Exh.
52(1), Plate VI, p. 43.)
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K. In 1961 Donald B. Clement of the Bureau of
Land Management prepared the following
description of Louisiana’s coast line in the
vicinity of Shell Keys to be used in this law-
suit:

Thence in a southeasterly direction
along the ordinary low water line of the
Gulf of Mexico on the southern shore of
Marsh Island to a point on the ordinary
low water line at a prominent point on the
south shore of Marsh Island in approxi-
mate latitude 29° 28" 36” N., longitude
91° 50" 45" W.;

Thence by a straight line in a south-
erly direction to the ordinary low water
line at the northwestern extremity of a

group of small islands comprising the
“Shell Keys”;

Thence in a southerly direction along
the ordinary low water line on the west
side of said “Shell Keys”, to the southern
extremity of said keys;

Thence in a northerly direction along
the ordinary low water line on the east
side of said “Shell Keys” to the north-
eastern extremity of said keys;

Thence by a straight line in a north-
easterly direction to the ordinary low
water line at the southern extremity of
Mound Point on the south shore of Marsh
Island, being the eastern headland of
Oyster Bayou;
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This description is delineated on a portion of
Map 4 of 5 (La. Exh. 353) as Figure 17. (La.
Exh. 178, pp. 6-7.)

L. Comments on D. B. Clement’s description
(Finding 20.K, supra) by George Swarth of
the Justice Department, which led to a federal
retreat from the former United States posi-
tion at Shell Keys, was based upon a con-
sideration of only the Shell Key islands and
disregarded the myriad of low-water eleva-
tions that greatly augment the inland char-
acter of intervening waters.

6-9. This departure from the shore
of Marsh Island to run the coast line
around the Shell Keys, seems unjustified,
as the intervening water lacks any of the
characteristics of inland water. The keys
are only a little more than three miles
from shore, so that their three-mile belt
and the three-mile belt along Marsh Is-
land will merge, giving all the interven-
ing submerged land to the State. In view
of this circumstance, I think we may re-
cede to this small extent from our state-
ment to the Court [U.S. Brief, 177] that
the lands between the islands and the
mainland belong to Louisiana because all
the islands are so situated as to enclose
inland waters.

(La. Exh. 178, p. 18.)

M. A. L. Shalowitz of the U.S.C. & G.S. approved
Mr. Swarth’s coast line change as follows:
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Calls (6-9) This treatment is concurred
in and follows the Recommendation made
for Item (b) in Part IL

However, subsection 4 of Item (b) in Part II
states:

(4) Insofar as determining which islands
form part of a land form and which do
not, no precise standard is possible. Each
case must be considered within the frame-
work of the principal rule. One indication
of homogeneity might be a common low-
water line.

(La. Exh. 178, pp. 39 & 53, emphasis added.)

Note the U.S.C. & G.S. treatment on Figure
16, supra, of the closely clustered reefs; large
portions of the area are indicated as having
a common low-water line. Data from which
the latest chart was compiled are based upon
the 1960 low-water survey (made for pur-
poses of this litigation), the interpretation of
which is shown as the basemap for Figure 17,
supra. (U.S. Exh. 202, Figure 17 on p. 41; La.
Exh. 178; Finding 20.H, supra.)

. In treating the Florida Keys, Judge Maris,
Special Master in United States v. Florida,
No. 52, Original, enclosed waters within reef
groups as inland waters based upon Supreme
Court rulings in the California and Louisiana
submerged lands cases and the traditional
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(pre-litigation) position of the United States
concerning island groups:

The remaining islands, in the main chain
of the Keys west of Knight Key, comprise
three groups which may be considered
separately, the lower Florida Keys from
Money Key to Key West, the Marquesas
Keys and the Dry Tortugas Islands. In
the case of each group the narrow waters
within the group are inland waters of the
State of Florida and the coastline follows
the ordinary low-water along those por-
tions of the coast of the outer islands and
low-tide elevations of the group which
are in direct contact with the open sea
and straight lines drawn belween those
islands and low-tide elevations to mark
the seaward limit of the inland waters
between and behind them,

% %k %k %k %k X

Likewise the location of the coastline of
the lower Florida Keys from Money Key
to Key West as a group, of the Marquesas
Keys as a group, and of the Dry Tortugas
Islands as a group, will have to be de-
termined by the parties hereafter in ac-
cordance with the criteria hereinabove
stated. It is impossible for me on the rec-
ord now before me to make a precise de-
termination of the location of the coastline
of these three groups of islands so far
as concerns the closing lines marking the
seqward limits of the narrow inland
waters lying between the islands of each
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group. If the parties are unable to agree
as to any of these closing lines application
for further supplementary proceedings
to determine them should be authorized
by the Court. (Emphasis added.)

This principle of enclosure is the same as that
advocated and adopted by the U.S. Depart-
ment of Commerce in 1940 (see Figure 15,
supra.) (Report of Albert B. Maris, Special
Master, United States v. Florida, No. 52,
Original, filed January 18, 1974, pp. 39, 52-
53, and 55; Finding 20.G; and Finding 20.J,
supra. )

JURIDICAL/GEOMORPHIC
(ARTICLE 7) CLAIMS

South Pass to Southwest Pass: East Bay

21. From at least 6/5/50 (and as early as 4/1/44)
until 12/4/50, a line approximating line A on La.
Exh. 197, and more precisely shown on La. Exh.
23A (see Figure 18, infra) enclosed a waterbody
meeting all juridical bay requirements under
Article 7 of the Territorial Sea Convention. (See
La. Exhs. 22 and 23A for analysis of effective
dates.)

A. The mudlump island lying at the eastern ter-
minus of the closing line constitutes the apex
of the South Pass sand spit salient and other-
wise qualifies as an appropriate natural en-
trance point. (La. Exh. 23A, Louistana Brief,
pp. 134-140.)
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B. Waters intervening between the above-refer-
enced mudlump island and the mainland were
so shallow that they could not be and conse-
quently were not sounded by the USC&GS.
Later editions with better defined hydrogra-
phy indicated an extensive mean low-water
line connecting these mudlumps to the main-
land. (La. Exhs. 23A, editions of 1944 and
1955, and 216; James Richardson, tr. 5057-
5064, in connection with the absence of sound-
ings and shoaling phenomena; Finding 22.A,
mfra.)

C. The feature at the western terminus of the
closing line constitutes an identifiable ‘“minor
shore form” related to the headland landform
which had historically constituted the western
terminus of a well-defined indentation. (1
Shalowitz 64; La. Exh. 23A; See Figure 5,
supra, for a graphic summary of the geomor-
phic history of this headland.)

D. The penetration of the waterbody enclosed by
the subject closing line is in such proportion
to the width of its mouth as to enclose land-
locked waters. (La. Exhs. 23A, 229, 244;
Figure 18, infra.)

E. The water area enclosed by the subject closing
line meets semicircle test requirements under
the most conservative planimetry delimitation
techniques. (La. Exh. 23A; Figure 18.)

22. From 12/4/50 to 9/17/56, a line approximating
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EAST BAY
Chart 1272

) Edition- 4/1/1944
Length of Closing Line: 11.23 NAUTICAL MILES

S o R Tl ’ . ) . Area of Bay: 43,077 ACRES
* i . ' Area of Semicircle: 42,013 ACRES
| fars
} ! Difference: +1,064

ey

i .

d;f:;i:& ~P0.rt.10n of La. Exh. 23A showing semicircle test

A on La 3I§U;"11d1ca1 bay closure (approximating Closing Line
- Eixh. 197) on the 4/1/44 edition of Chart 1272.
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line A on La. Exh. 197 and more precisely shown
on La. Exh. 23A, edition of 8/28/55 (reproduced
as Figure 19, infra), enclosed a waterbody meet-
ing all juridical bay requirements under Article
7 of the Territorial Sea Convention. (See La.
Exhs. 22 and 23A for analysis of effective dates.)

A.

The low-water line at the point marking the
eastern terminus of the closing line constitutes
an identifiable feature at the maximum sea-
ward extension of the South Pass sand spit
and is the apex of a coastal salient. (La. Exh.
23A; Louisiana Brief, pp. 134-140).

The feature marking the western terminus
of the closure constitutes an identifiable
“minor shore form” related to the headland
landform which had historically constituted
the western terminus of a well-defined inden-
tation. (1 Shalowitz 64; La, Exh. 23A ; Figure
5, supra.)

The penetration of the waterbody enclosed by
the subject closing line is in such proportion
to the width of its mouth as to enclose land-
locked waters. (La. Exhs. 23A, 229, 242; Fig-
ure 19.)

The water area enclosed by the subject clos-
ing line meets semicircle test requirements
under the most conservative planimetry de-
limitation techniques. (La. Exh. 23A; Figure
19.)
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Lot

ROEN |
r,

- EAST BAY .
" Chart 1272

Edition - 8/22/1955

Length of Closing Line:

Area of Bay:

" Area of semicircle:

Difference:

e

11.07 NAUTICAL HILES
42,189 ACRES
40,872 ACRES

+1,317

Figure 19. .Po.rtion of La. Exh. 23A showing semicircle test
data for a juridical bay closure (approximating Closing Line
A on La. Exh. 197) on the 8/22/55 edition of Chart 1272.
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23. From 9/17/56 to 9/17/62, a line from the north-
easternmost tip of the Southwest Pass spit to a
point on Cowhorn Island identified by the bisec-
tor-of-the-angle method of natural entrance point
selection (shown on Figure 20, infra) enclosed a
waterbody meeting all juridical bay requirements
under Article 7 of the Territorial Sea Convention.

A. Only one pronounced headland is required to
define a juridical bay, provided that the in-
dentation otherwise meets all bay require-
ments under Article 7 of the Convention. (M.
Strohl, The International Law of Bays, 62-63
(1963) ; California Supplemental Decree, 382
U.S. 448, 451 (1966) ; 1 Shalowitz 64-65.)

B. The northeasterly projecting spit at Southwest
Pass, to which the closure is drawn in Figure
20, constitutes an apex of a salient and is ac-
cordingly an appropriate natural entrance
point. (La. Exhs. 23A & 180.)

C. Cowhorn Island, the low-water feature which
is virtually connected to the South Pass natu-
ral levee in 1956, existed until at least Decem-
ber 6, 1969 as previously ascertained by the
Master and constitutes an appropriate head-
land landform for the subject closing line.
(See Finding 29, infra.)

D. Under the Supreme Court’s ruling in the 1966
California Supplemental Decree, the outer-
most extension of the headlands that satisfies
all criteria of Article 7 must be selected in
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order to enclose the maximum juridical bay
area. (382 U.S. 448 at 451; also Louisiana
Special Master tentative draft, pp. 34 and
38.)

E. In the absence of a pronounced headland, the
bisector-of-the-angle method is appropriate.
(382 U.S. 448 at 451; 1 Shalowitz 64-65; Fig-
ure 21 demonstrates the utilization of this
natural entrance point selection method else-
where by the United States in two virtually
identical bay situations from evidence sub-
mitted in this case.)

F. The point selected at Cowhorn Island on Fig-
ure 20 has been appropriately ascertained by
the bisector-of-the-angle method, subject of
Finding 23.E, supra, and described by Shalo-
witz. (1 Shalowitz 64-65.)

G. The penetration of the waterbody enclosed by
the subject closing line is in such proportion
to the width of its mouth as to enclose land-
locked waters. (See Figure 20, supra—pene-
tration is even more clearly pronounced for
this closure than for that shown on La. Exhs.
180 and 197 (Line C) and recognized by the
Special Master, tentative draft, p. 38.)

H. The water area enclosed by the subject clos-
ing line [B’] meets semicircle test require-
ments under the most conservative planimetry
delimitation techniques as demonstrated iIn
Louisiana Memorandum Presenting Addition-
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Figure 21. Comparison of natural entrance points selected by
the Federal government at (A) Whiskey Pass for the Ter-
rebonne-Timbalier Bay complex (U.S. Exh. 389, Map 19 of
41) and (B) Demarcation Bay, Alaska (U.S. Exh. 416-D,
Chart 9478—inverted for comparative purposes) with (C)
the natural entrance point proposed by Louisiana and rejected
by the Federal government on Cowhorn Island for East Bay.
Note relationship of closing line to inward shoreline of island
headland landforms in question; waters located landward at
Cowhorn Island (C) are more enclosed than either (A) or
(B) above.

al Technical Data and Information Requested
by the Special Master at the October 29, 1973
Conf erence, pp. 46-47, the correctness of which
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data has been agreed to by the Federal gov-
ernment at p. 18, fn. 12 of their response to
Louisiana’s memorandum:

2 Qur calculations show that each of these
lines [B’, C, and C’] satisfies the semi-
circle test. (Emphasis added.)

24. From 9/17/62 until 12/5/69%, a line from the
northeasternmost tip of the Southwest Pass spit
to a point on Cowhorn Island identified by the
bisector-of-the-angle method of natural entrance
point selection (shown on Figure 22, infra) en-
closed a waterbody meeting all juridical bay re-
quirements under Article 7 of the Territorial Sea
Convention.

A. Findings 23.A through 23.G are equally ap-
plicable to the waterbody enclosed by the sub-
ject closing line, as configurations are identi-
cal along much of the bay’s periphery.

B. Cowhorn Island, the bay’s eastern headland
landform, is physically attached to the South
Pass natural levee (see Figure 22).

C. The water area enclosed by the subject closing
line meets semicircle test requirements under
the most conservative planimetry delimitation
techniques. [Adding the area of the basic tri-
angle used in Finding 23.H (2460 ac.) to that
shown on La. Exh. 180 (14,529 ac.) gives a

*Date of filing Joint Pretrial Statement with the Master
in Memphis. (See attached Memorandum.)
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bay area of 16,989 acres. The closing line, be-
ing the same as in 23.H (7.00 geog. mi.), pro-
duces a hypothetical semicircle of 16,315 acres.
Thus, the bay exceeds minimum semicircle
test requirements by 674 acres.]

In the absence of affirmative holdings at Findings
23 and 24, supra, from 9/17/56 until 12/5/69, a
line from the northeasternmost tip of the South-
west Pass spit to the northwestern terminus of
Cowhorn Island (see Figures 20 and 22, also Line
C on La. Exh. 197) met all juridical bay require-
ments under Article 7 of the Territorial Sea Con-
vention. (La. Exhs. 180, 229, 234; Dr. Melamid,
tr. 3323-28; Philip Whitaker, tr. 3961-64; Find-
ings 23 and 24.)

Mudlump No. 93 (identified on La. Exh. 6, Figure
2 and Figure 5 [reproduced infra as Figure 23]),
lying just offshore from the South Pass sand
spit, is properly assimilable as the eastern head-
land for various potential East Bay closing lines
under principles enunciated by the Supreme Court.

A. Mudlump No. 93, lying along the axis of the
South Pass sand spit, was located approximate-
ly 1230 distant from the terminus of that
feature in 1959 (Map 4 of 8). Were it not for
the intervening water passage, it would be a
part of the spit formation. (La. Exhs. 8, 197,
296; U.S. Exh. 374, Map 4 of 8.)

B. Growth of the sand spit at South Pass has
shown a history of mudlump incorporation as
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1885 8 1900
Map No. 30 8 45
(See Appendix A)

1885 & 1905
Map No. 30 & 5I

Mudlump Numbers
Refer To Fig. 3 0 800

Shoreline

1885 & 1925
Map No. 30 & 87

o 62

"
R

Yy

2\

1885 8 1953
Map No. 30 & |18

1885 & 1950
Map No. 30 & (17

1885 & 196l
Map No. 30 & 123

Figure 23, South Pass sand
ship to mudlump islands

spit development and its relation-
(from La. Exh. 6, Figure 5).
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demonstrated by assimilation of Mudlumps
No. 25, 37, 47, 64, 65, 71, 89 and 90. (La.
Exh. 6, pp. 7-14, especially Figures 2 and 5
[see Figure 23]; La. Exh. 10, pp. 81-84 and
Plate 4; La. Exh. 121; Dr. Morgan, tr. 325-
27.)

C. Dr. Morgan prognosticated in 1963, based
upon his studies from 1948 to 1963, that:

In the not too distant future it is quite
probable that island No. 93 will also be-
come part of the mainland through fur-
ther extension of the sand spit. (La.
Exh. 6, p. 12.)

(See also Dr. Morgan, tr. 326-27.)

D. Despite Hurricane Camille’s destruction of the
sand spit on August 17, 1969, the feature has
largely reconstituted itself, as postulated by
Wright, Swaye, and Coleman (La. Exh.
283(13), pp. 14-17) and explained by Dr.
Morgan (tr. 6270-80). (La. Exh. 340, photos
No. 16-25; La. Exh. 342; Louisiana Memoran-
dum Presenting Additional Technical Data
and Information Requested by the Special
Master at the October 29, 1973, Conference,
photographs following p. 34; La. Exh. 10, pp.
78-81.

E. Water depths between the spit and offlying
mudlumps are exceedingly shallow and essen-
tially nonnavigable. (La. Exh. 216; U.S. Exh.
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200, Vol. VIII, pp. 2-3 and Vol. IX, p. 2, Dr.
Morgan, tr. 6276.)

F. Mudlump No. 93 lies along potential East Bay
closures and if assimilated, would give the
bay a more pronounced ‘“pinched” eastern
headland landform. (La. Exhs. 197 and 296.)

27. From 12/5/69* until present, a line from the sea-
ward terminus of mudlump No. 93 at South Pass
at x=2,697,850; y=117,200 to a point near the
month of Burrwood Bayou, debouching from
Southwest Pass at x=2,624,995; y—=108,700 (des-
ignated Line A on La. Exh. 197) has enclosed
a waterbody meeting all juridical bay require-
ments under Article 7 of the Territorial Sea Con-
vention, provided that Method 3 planimetry de-
limitation techniques (La. Exhs. 133 and 255)
are employed to ascertain the bay area for semi-
circle test purposes. (See Figure 24.)

A. Mudlump No. 93, lying at the eastern terminus
of the closing line, is assimilable to the main-
land as a headland and constitutes the apex
of the South Pass sand spit salient and the
maximum extension of that feature seaward.
(La. Exhs. 197 and 296; Finding 25, supra.)

B. The feature at the western terminus of the
closing line constitutes an identifiable “minor
shore form” which is located in the vicinity
of a naturally formed headland landform that
has historically constituted the western head-

*See note regarding this date at Finding 24.
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Figure 24. Reduced copy of Chart 1272 (12/6/69 edition—La.
Exh. 296) showing the locations of Closing Lines A, B and

D. See Figures 20 and 22 for locations of Lines B’ and C.
(La. Exh. 197.)

[N‘_)tei Termini of closing lines are upon the low-water line,
Wwhich has not clearly reproduced in this illustration.]

land of East Bay. (La. Exhs. 23A and 197; 1
Shalowitz 64 ; Figure 5, supra.)

C. Should Finding 26.B above be answered nega-
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tively, the western terminus independently
qualifies by application of the bisector-of-the-
angle test. (1 Shalowitz 64-65; Lowuisiana
Brief, Vol. IV, Part 3, p. 136 and Figure E-38
following p. 136.)

D. The penetration of the waterbody enclosed by
the subject closing line is in such proportion
to the width of its mouth as to enclose land-
locked waters. (La. Exhs. 229 and 234.)

E. The so-called “V” shape of East Bay (which
is only a reflection of the passes marking the
waterbody on the east and west) cannot on
this geometric consideration (See numerous
shape comparisons in Louisiana Brief and
Louisiana Reply Brief), deprive the indenta-
tion of its juridical bay status.

F. East Bay as delimited on Chart 1272 (1968
edition) has a configuration which is inter
fauces terrae. (Dr. Melamid, tr. 3336; La.
Exh. 8.)

G. The bay area exceeds the hypothetical semi-
circle area by 403 acres utilizing Method 3
planimetry delimitation techniques. (La. Exhs.
197 and 255; Philip Whitaker, tr. 3961.)

From 12/5/69 until present, a line from a salient
feature located on the levee of South Pass at
x=2,685,325; y=133,800 to the northeasternmost
point on the sand spit at Southwest Pass at x=2,-
644,940; y=134,910 (designated Line B on La.
Exh. 197) has enclosed a waterbody meeting all
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juridical bay requirements under Article 7 of the
Territorial Sea Convention utilizing all properly
includable tributary waters of the bay for area
measurement purposes. (See Figure 24, supra.)

A.

The feature marking the eastern terminus of
the closing line, whose apex lies at x=2,685,-
325; y=133,800, constitutes an identifiable
salient landform. (La. Exhs. 197 and 296; Dr.
Melamid, tr. 3324.)

The feature marking the western terminus of
the closing line at x=2,644,940; y=134, 910
clearly marks the indentation under considera-
tion and constitutes the apex of a pronounced
salient. (La. Exhs. 197 and 296 ; Dr. Melamid,
tr. 3323-24.)

The penetration of the waterbody enclosed by
the subject closing line is in such proportion
to the width of its mouth as to enclose land-
locked waters. (La. Exhs. 229 and 234; Dr.
Melamid, tr. 3321-23.)

. The bay area exceeds the hypothetical semi-

circle area if tributary waters and true islands
and low-water elevations within the bay are
counted as part of the bay area as directed
by the Convention and by the Supreme Court.
(See proposed Findings 33 through 36, infra;
La. Exh. 197; Philip Whitaker, tr. 3960-61.)

The existence of Cowhorn Island, first shown on
Chart 194 in 1918 and continuously portrayed on
official U.S.C. & G.S. Charts 194 and 1272 until
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an edition dated December 6, 1969, has not been
reasonably disproved. The removal of the feature
from official charts after 12/6/69 was at re-
quest of Federal counsel and was performed in a

manner contrary to the long-standing practice of
the U.S.C. & G.S. Marine Chart Division.

A.

Cowhorn Island was removed from Chart 1272
on the 24th edition dated 12/6/69 at the re-
quest of Hugh Dolan of the NOAA staff and
legal adviser for National Ocean Survey.
(James Richardson, tr. 5113-14; Louisiana
Brief, Vol. 111, Part 3, pp. 8-18; La. Exhs.
8 and 124.)

Such removal was contrary to the long-applied
standards of the Marine Chart Division, as
no new hydrographic data existed for the area
at the time of Cowhorn Island’s removal. (De-
position of James Richardson, La. Exh. 123
at pp. 99-100 and 120-125; La. Exhs. 204-
216; Louisiana Brief, Vol. 111, Part 3, pp.
8-18.)

Such removal immediately followed the taking
of deposition evidence that supported the exis-
tence of Cowhorn Island, at least as a low-
water feature, and which justified the main-
tenance of that feature on Chart 1272 for
some 10 years subsequent to the 1959 low-
water survey leading to the Set of 54 maps
in the delta area. (Deposition of James Rich-
ardson, La. Exh. 123, taken October 20, 1969;
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Chart 1272, December 6, 1969 edition—La.
Exh. 124.)

. The 1970 Federal resurvey of the Cowhorn
Island vicinity did not reasonably disprove
the existence of the low-water feature under
normal conditions. The survey was made in
January 1970, only 5 months following pas-
sage of Hurricane Camille, “one of the most
intense storms in recorded North Atlantic
tropical cyclone history” (La. Exh. 283(13),
p. 5) through the delta area. Wright, Swaye,
and Coleman of the Coastal Studies Institute,
commenting on the effects of Camille in the
delta area stated:

Most landforms-certainly most de-
positional landforms-are primarily the
product of normally occurring processes
which act with regularity and high fre-
quency. However, occasional catastrophic
events may modify a landscape to the
extent that normal processes, once they
resume, act upon a different set of “ini-
tial” conditions. In such a case form-
process equilibrium will eventually be re-
gained, but only after changes in the pre-
catastrophy morphology have taken place.
(La. Exh, 283(13), p. 13.)

Commenting on the destruction of the South
Pass sand spit, which formerly connected mud-
lumps 89-90 to the mainland, they said:

With the exception of a few sand
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patches at the extreme eastern end of the
spit, the active subaerial beach was com-
pletely removed and the sands were re-
distributed. . . . It may be postulated that
rapid reclamation of the spit will be fav-
ored by the inshore accumulation of
eroded sand at depths shallow enough to
enable constructive waves to reform the
beach. (La. Exh. 283(13), p. 17.)

Although Cowhorn Island, lying approximate-
ly 2 miles north of the spit, was not the subject
of this study, it must be assumed that a similar
pattern of destruction and rebuilding would
occur for that feature. Joseph K. Wilson,
photogrammetrist and field inspection super-
visor for the National Ocean Survey, corrora-
borated the observations of the Coastal Stu-
dies personnel from his own experience stating
that surveys made after a hurricane do not
fairly reflect the normal conditions of the
shore because ‘““the hurricane changes every-
thing” (tr. 4677). (La. Exh. 283(13) ; Joseph
K. Wilson, tr. 4677.)

. The hydrographic techniques employed in the
1970 Federal resurvey of the Cowhorn Island
area did not reflect normal charting hydro-
graphy techniques and cannot be said to have
reasonably disproved the existence of that fea-
ture. Only one sounding was made at the loca-
tion of the feature (6B) and recorded on U.S.
Exh. 200. This single sounding showed that
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at the “mean” level of the bay, the portion of
Cowhorn Island at the site of the sounding
was covered by only 0.2 foot, less than 214
inches, of water and that because of “moder-
ate swells,” the feature actually was exposed
by the same amount (0.2 foot) between
“swells.” (U.S. Exh. 200, Survey Area 6, pp.
1 & 4; Deposition of James Richardson, La.
Exh. 123; and James Richardson, tr. 4947,
et seq., concerning proper charting techniques
and elements of hydrographic surveying.)

30. In the absence of affirmative holdings at Find-

31.

ings 27 and 28, a line from the northeastern ter-
minus of the Southwest Pass spit at x=2,644,940;
y=134,910 to a point on the low-water line of
Cowhorn Island located by the bisector-of-the-
angle method (approximately the line designated
B’ on Figures 20 and 22 at Findings 23 and 24)
encloses a waterbody which has qualified as a
juridical bay under Article 7 of the Convention
from 12/5/69 until the present. (See elements of
Findings 23 and 24 supra, which are equally ap-
plicable to this Closing Line and Finding 29,
supra; La. Exh. 197, Closing Line C; La. Exh.
296.)

In the absence of an affirmative holding at Find-
ing 30, supra, a line connecting the termini of
the Southwest Pass sand spit (x=2,644,940;
y=134,910) and Cowhorn Island (x=2,677,650;
y=138,050) encloses a waterbody which has quali-
fied as a juridical bay under Article 7 of the Con-



32.

33.

242

vention from 12/5/69 until present. (See Find-
ing 31, supra; La. Exh. 197, Closing Line C.)

In the absence of an affirmative holding at Find-
ing 31, supra, a line joining the coordinates x=2,
644,940; y=134,910 and x=2,672,315; y=141,-
745 (see Figure 24, Line D, supra) encloses a
waterbody meeting all juridical bay requirements
under Article 7 of the Convention. (La. Exh. 197,
Closing Line D; Dr. Melamid, tr. 3321-30; Philip
Whitaker, tr. 3964-65.)

If a waterbody otherwise qualifies as a bay, t.e.,
is a well-marked indentation of the coast with
identifiable headlands and sufficient penetration
to constitute more than a mere curvature of the
coast, then a conservative delimitation or inter-
pretation of water area for semicircle test should
not be allowed to defeat the juridical bay status
of that waterbody.

A. A. L. Shalowitz in Shore and Sea Boundaries,
Vol. I, p. 40, discusses the effects of applying
the semicircular rule to indentations posses-
sing the “configuration and characteristics” of
a bay as follows:

But beyond this is the overriding con-
sideration that the bay would be inland
waters under the general principle laid
down in the North Atlantic Coast Fish-
eries Arbitration (see text at note 3
supra), and no technical method is re-
quired to determine its status. The semi-
circular rule was devised to provide more
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specific criteria than were supplied by
the arbitration; in no case should it oper-
ate as a contraction of the principle there
established. Therefore, those indentations
that possess the “configuration and char-
acteristics,” referred to in the arbitra-
tion would be classified as inland waters
anyway. It is only those for which it may
be difficult to determine whether the
“configuration and characteristics” are
present that more specific criteria are
proposed. In other words, the technical
method begins where the arbitration left
off.

B. The Supreme Court has held at Ascension Bay
in the Louisiana Boundary Case, 394 U.S. 11,
52-53 (1969), that a liberal delimitation of
the bay’s water area for semicircle test mea-
surement purposes is required.

Article 7(3) provides that for the pur-
poses of calculating the semicircle test,
“[i]slands within an indentation shall
be included as if they were part of the
water areas of the indentation.” The
clear purpose of the Convention is not to
permit islands to defeat the semicircle
test by consuming areas of the indenta-
tion. We think it consistent with that
purpose that islands should not be per-
mitted to defeat the semicircle test by
sealing off one part of the indentation
from the rest. Treating the string of is-
lands “as if they were part of the water
areas” of the single large indentation
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within which they lie, “Ascension Bay”
does meet the semicirele test.

C. In a similar analysis of factual island/tribu-
tary water area measurement problems in West
Bay, the Supreme Court in its 1969 Opinion
again required a liberal interpretation of what
areas should be included within that bay for
semicircle test ecalculations.

We think the same result follows in
West Bay, where the areas which the
United States seeks to exclude from the
bay are set off only by strings of islands.
See n. 65, supra. Accordingly, should the
closing line urged by Louisiana be accept-
ed, it will not be defeated by the semicir-
cle test. (394 U.S. 11, 563 n. 71.)

D. The language of the Territorial Sea Conven-
tion Article 7(3) supports following the low-
water line wherever it might lead into
subindentations, up estuarine tidal channels,
and around islands and mudflats or other
low-water features to the extent that the full
indentation is tested, or at least to the point at
which such measurement is no longer neces-
sary (e.g., see notes on La. Exhs. 23A, 26,
104, 180, 194, and 198).

3. For the purpose of measurement,
the area of an indentation is that lying
between the low-water mark around the
shore of the identation and a line joining
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the low-water marks of its natural en-
trance points.

E. This interpretation is affirmed in the prin-
ciples enunciated in the Thames Estuary Case
(Post Office v. Estuary Radio, Ltd.), 3 All
E.R. 663 (1967), in which tributaries of the
Thames were to be followed “so far as the tide
flows and reflows” in measuring the water
area of the indentation for semicircle test pur-
poses (at 674). (La. Exh. 283(17).)

All islands and low-water elevations (as defined
in Articles 10 and 11 of the Territorial Sea Con-
vention) lying between the low-water mark
around the shore of East Bay and a line joining
natural entrance points of that waterbody should
be included as if they were part of the water area
of the indentation for purposes of measurement
as provided by Article 7(3) of the Convention.

A. It was the clear intention of the Convention’s
redactors to treat all islands within an inden-
tation as water area for purposes of calculat-
ing semicircle test data.

11. Mr. FRANCOIS (Special Rappor-
teur) drew attention to the second and
third sentences of paragraph 2. The third
sentence, which read: “Islands within a
bay shall be included as if they were part
of the water area of the bay” would en-
able any indentation to be considered as a
bay provided its depth was at least half
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the closing line, even though some of the
area within the bay was covered by is-
lands rather than by sea. If a provision of
that type were not included, the water
area would be reduced and in certain
cases might not be equal to the area of a
semi-circle drawn on the entrance of the
indentation—the criterion laid down for
a bay in the opening sentences of para-
graph 2, a criterion moreover which cor-
responded to the text adopted at the 317th
meeting on the proposal of Mr. Garcia
Amador.

(1 Yearbook of the International Law Com-
mission 214-215, 319th Meeting, June 24,
1955.)

B. Recognition that islands within an indentation
emphasize the inland character of its waters
further supports treating all islands which lie
within the indentation as water for area mea-
surement purposes, regardless of island origin
or configuration.

13. Mr. SANDSTROM pointed out that
the presence of islands actually empha-
sized, from a geographical point of view,
the inland character of the waters within
the bay.

(1 Yearbook of the International Law Com-
MISSION 215, 319th Meeting, June 24, 1955.)

C. The Supreme Court recognized this principle
in its 1969 Opinion in this case.



247

Article 7(3) provides that for the pur-
poses of calculating the semicircle test,
“[i]slands within an indentation shall be
included as if they were part of the water
areas of the indentation.” The clear pur-
pose of the Convention is not to permit is-
lands to defeat the semicircle test by
consuming areas of the indentation. (394
U.S. 11, 53.)

D. The Supreme Court has held in factual situa-
tions in this case that strings of islands sur-
rounding waters should not segregate those
waters from the primary indentation for
measurement purposes, regardless of the de-
gree of enclosure. (394 U.S. 11, 52-53 — see
Findings 33.B and 33.C, supra.)

E. Spoil islands, regardless of their proximity to
the shore, must be counted as water area for
semicircle test purposes in order to maintain
consistency with the 1969 Supreme Court
Opinion (394 U.S. 11, 40-41, fn. 48, relating to
treatment of spoil banks at Pass Tante Phine).

F. Bifurcation middle ground islands should not
be excluded as water area for semicircle test
measurement purposes because of their fluvial
origin. These features have never constituted
a part of the mainland; their formation at the
mouths of streams entering a standing body
of water precludes this. If erosional islands
(those formed by the deterioration or erosion
of former land areas) are permitted to be
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counted as water area, the fluvial islands,
which have no former connective relationship
with the mainland, a fortori should be counted
as water area. (Figure 6, supra; Dr. Morgan,
tr. 84-85 & 92-94; La. Exh. 7, GP-9.)

35. All bodies of water that are tributary to East Bay
(as opposed to being more clearly tributary to a
different waterbody) should be included as part
of that bay’s water area for measurement pur-
poses.

A. A. L. Shalowitz recognized that the area of
the whole indentation, including tributary wa-
terbodies, should be used for comparison with
the hypothetical semicircle in applying the
semicircular rule to an indentation.

In the application of the semicircular
rule to an indentation containing pockets,
coves, or tributary waterways, the area of
the whole indentation (including pockets,
coves, etc.) is compared with the area of
a semicircle. If the indentation meets the
test, a closing line is drawn across the
headlands. But if it fails to satisfy the
test and the indentation becomes open
sea, the semicircular rule should still be
applied to any of the tributary waterways
for the purpose of determining their sta-
tus as inland waters. (1 Shalowitz 219-20.
Emphasis added.)

B. The principle of including subordinate water-
bodies within the primary indentation for area
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measurement purposes has been recognized by
the Supreme Court and by The Geographer of
the State Department. (394 U.S. 11, 50-53;
La. Exh. 153, p. 13.)

C. Just as islands should not be permitted to con-
sume areas of an indentation and thereby de-
feat the inland status of that waterbody under
application of the semicircle test (394 U.S. 11,
53 — see Findings 34 and 35, supra), neither
should exclusion of tributary waters which
can reasonably be included for area measure-
ment purposes be allowed to defeat the inland
status of a waterbody otherwise qualifying as
a juridical bay. (See Finding 34, supra.)

D. The Thames Estuary case provides precedent
for utilizing tributary estuarine features ad-
joining the primary indentation in calculating
the area of an indentation. (L.a. Exh. 283
(17).)

E. The water areas which Louisiana seeks to in-
clude as a part of East Bay’s water area under
Method 2 bay delimitation are tributary to

nothing but East Bay. (La. Exhs. 8, 133, and
197.)

F. The inlets, both artificial and natural, into
East Bay which Louisiana seeks to include in
the primary indentation’s area are all subject
to influx of both saline, marine water and
fresh, fluvial water. (Dr. Morgan, tr. 6311-
26.)
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. Closing tributary waters off from the remain-

ing waters of East Bay by a line across their
mouths is equally as arbitrary from a legal
standpoint as segregating them by a line
across their heads. (Master’s tentative draft,
p. 36.)

. The outer (bay) portion of the major distri-

butary natural levees is more irregular than
the inner (channel) portion. Consequently, de-
limiting closures along the bay boundary al-
lows more subjective interpretation than along
the channel boundary. (La. Exhs. 8, 133, and
197.)

Failure to include fluvial islands and tributary
channels contiguous with waters of East Bay
would allow that waterbody, while meeting all
other juridical bay requirements, to fail to
meet semicircle test requirements at Line B on
the Set of 54 Maps by only 820 acres and
would thus deprive the waterbody of its inland
status at that closing line. (La. Exh. 197.)

The Joseph Bayou landform has shown a history
of deterioration over the past two decades. Much
information was introduced into the record of this
case prior to briefing which substantiates massive
deterioration in this area.

A. Joseph Bayou originated as a crevasse in the

east bank of Southwest Pass prior to 1918 and
substantially had completed construction of
its subdelta into East Bay by the mid-1950s.
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(La. Exh. 23; Dr. Morgan, tr. 414, 417, 419-
21, 430, 432, 2686-88.)

B. Subdeltas within the Mississippi River delta
have shown cyclic growth characteristics as
explained at Finding 8.D, supra. Joseph Bayou
is in the deterioration phase, demonstrating
extensive loss of land. (La. Exhs. 4 & 5; Dr.
Morgan, tr. 6291-6307.)

C. As in the West Bay subdelta, canalization of
the Joseph Bayou landform has substantially
augmented deterioration of that landform.
(Alan Ensminger, tr. 767-69 and 783-801; Dr.
Morgan, tr. 2366-70; La. Exhs. 8, 299, and
341.)

D. Abundant evidence in the record prior to the
filing of the Louisiana Memorandum Present-
ing Additional Technical Data and Informa-
tion Requested by the Special Master at the
October 29, 1973 Conference in November
1973 substantiates the rapid deterioration of
the Joseph Bayou subdelta. See Figures 25
and 26, supra, for examples of evidence in the
record. (La. Exhs. 8, 9 [photos 32-41], 33-35,
193Y-AB, 299, 341 [31 photographs in one
exhibit], 343; testimony of Alan Ensminger
and Dr. Morgan; Louisiana Brief, Vol, III,
Part 3, pp. 44-57.)

E. The area of the Joseph Bayou landform lying
north of Joseph Bayou is characterized on
charts by large ponded areas separated from
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Figure E-5. From Louisiana Brief, Vol. 111, Part
3, following page 52.

Figure 26. Joseph Bayou Area. Note open water link to main
area of East Bay. La. Exh. 9, Photographs #34, 36.
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other waters within East Bay by only nar-
row strings of islands and peninsulas of land.
(Evidence in the record shows this area to
have much greater connection with East Bay
than indicated on current charts, however—
compare Figure 26 with the Joseph Bayou
area on La. Exh. 8.) This is factually equiv-
alent to the relationship Bob Taylor’s Pond
bears to West Bay; the Supreme Court held
(394 U.S. 11, 50 n. 65, 53 n. 71) that waters
of this pond are to be included in the area
of West Bay for area measurement purposes.
Waters north of Joseph Bayou (if not the en-
tire “landmass” consisting of insular forma-
tions) should similarly be held to constitute
a part of East Bay’s water area.

From Dead Woman Pass to North Pass (Bucket Bend

Bay)

37. The low-water elevations lying at the mouth of
North Pass constitute an integral part of the
mainland for purposes of delimiting the southern
terminus of Bucket Bend Bay under principles
enunciated by the Supreme Court (394 U.S. 11,
65-66) and adopted by the Florida Special Master.
A. The low-water elevations in question lie along

the axis of the northern natural levee of North
Pass and are aligned with that feature. Were
it not for the intervening waters, the eleva-
tions would be a part of that formation. (La.
Exh. 8; U.S. Exh. 389, Map 2 of 8; testimony
of Dr. Melamid, tr. 3270-71; Figure 27, infra.)
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Figure 27. Comparison of 1933-1969 nautical chart configura-
tions at North Pass showing natural progradational assimila-
tion of low-water elevations and islands along the submarine
natural levee through time (at A and C). Dashed line (labeled
B) shows approximate 2’ bathymetric contour outlining the
extremely shoal portion of the submarine levee.
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B. Comparison of various editions of Chart 1272
(1933-La. Exh. 162; 1935 - La. Exh. 164;
1956 - La. Exh. 168; and 1970 - La. Exh, 293)
indicates that similar low-water elevations
and islands have occupied equivalent positions
at the tip of the North Pass levee at past times
(Figure 27). Careful study of the above charts
show that as the pass progrades, these low-
water elevations are built above the surface
as islands and incorporated into the subaerial
natural levee as part of the mainland. This is
substantiated by testimony and exhibits of
Dr. Morgan. (Tr. 84-98; La. Exhs. 7, GP-9
to 15.)

C. Aceording to the latest hydrographic survey,
less than 1’ (one foot) water depths surround
the elevations in question. Figure 28 is an
overlay of the 1940 hydrographic survey (La.
Exh. 344) over a portion of Map 2 of 8 (U.S.
Exh. 374) to facilitate this comparison.

D. Distance between the mainland and the closest
of the two primary elevations is less than
600’; distance between the above elevation and
outermost elevation is less than 1000"; dis-
tance from the mainland to outermost eleva-
tion is less than 1900°. (U.S. Exh. 374, Map
2 of 8—see base for Figure 28.)

E. At Florida Bay Judge Maris held that low-
water elevations lying a minimum of 4000
from the closest land above high water (which
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Figure 28. Superimposition of 1940 hydrography (La. Exh.

344) over planimetric configuration of 1959 (Map 2 of 8,

U.S. Exh. 374) at North Pass showing extremely shallow
waters separating low-water elevations from the mainland.
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itself is an island) are assimilable to the main-
land for delimiting a potential overlarge bay
24-mile baseline. (Report of Albert B. Maris,
Special Master in United States v. Florida,
No. 52, Original—see Figure 29 for a factual
comparison with the North Pass situation.)

38. The waterbody enclosed by a line between x=2,-
708,835; y=221,440 at Dead Woman Pass and
x=2,738,320; y=210,230 at North Pass meets all
juridical bay requirements of Article 7 of the
Territorial Sea Convention, assuming Finding
37 to be valid.

A. The area defined above has sufficient depth
of penetration in proportion to width of mouth
to contain landlocked waters. (La. Exhs. 229
and 231.)

B. The termini of the above line (at the coordi-
nate-deseribed points) constitute maximum
extensions of land into the water and apexes
of salients of the coast. (Dr. Melamid, tr.
3270-71.)

C. Utilizing properly included tributary waters,
such as Bull Bay and Paddy Bay, the area of
Bucket Bend Bay exceeds the area of the hypo-
thetical semicircle, having for its termini,
x=2,708,835; y=221,440 and x=2,738,320;
y=210,230. (La. Exhs. 26 and 26A; U.S.
Exh. 349, Sheet 2, Line AC; Philip Whitaker,
tr. 3948-55.)

39. All alternative lines lying seaward of the feder-
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ally recognized minimum juridical bay extent
(Line BE, U.S. Exh. 349) are defined by identifi-
able points that bear a relationship to the indenta-
tion, contain landlocked waters as ascertained
from the depth of penetration, and meet semi-
circle test requirements using properly included
tributary waters. (U.S. Exh. 349, Sheet 2; Dr.
Melamid, tr. 3270-74; Philip Whitaker, tr. 3948-
55.)

From Pass A Loutre to Southeast Pass, Including
Blind Bay

40. The mudlump islands and low-water elevations
lying along the seaward extension of the Pass a
Loutre submarine natural levee are assimilable
to, and therefore constitute an integral part of,
the mainland for juridical bay delimitation pur-
poses.

A. Growth of Pass a Loutre has demonstrated a
history of mudlump incorporation, as evi-
denced by the designation of Thomasin Lumps
on Map 2 of 8 (U.S. Exh. 374) and current
Chart 1272 (La. Exh. 8).

B. Testimony of Dr. Morgan concerning mud-
lump origin and distributary progradation
charts in the record explain and substantiate
this history of incorporation. (La. Exhs. 159,
167, 296—see Figure 30 for reproductions of
these charts; La. Exhs. 6 and 10; tr. 338-339,
342-343.)
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The factual circumstances of mudlump loca-
tion at Pass a Loutre relate closely to those of
The Anna case. (Louisiana Reply Brief, Fig-
ure 80B, following p. 80; La. Exhs. 10, 12,
13-17, 25, 340, and 344; U.S. Exh. 374, Map
2 of 8.)

Water depths lying along the Pass a Loutre
submarine natural levee, which connects the
mainland and offlying mudlumps, are exceed-
ingly shallow and nonnavigable, ranging from
less than 1’ to 4’; average depth is less than
2’. (La. Exh. 344, a portion of which is repro-
duced as Figure 31.)

Assuming the validity of Finding 40 that the mud-
lumps at Pass a_Loutre are an integral part of
the mainland and assuming the same to be true
for mudlumps lying off Southeast Pass (see Find-
ing 16, below), the waterbody enclosed by a line
from x=2,751,045; y=181,305 to x=2,726,105;

y:

148,530 meets all juridical bay requirements of

Article 7 of the Territorial Sea Convention.

A.

The above-designated points constitute apexes
of salient coastal features and are the maxi-
mum extensions of the lanc into the sea. (La.
Exh. 8; Dr. Melamid, tr. 3303-04.)

The enclosed waters are landlocked, as ascer-
tained from the deep penetration inland in the
vicinity of Blind Bay on Map 2 of 8 (U.S.
Exh. 374; La. Exh. 353.)

The enclosed waters meet semicircle test re-
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quirements. Although this is obvious by visual
inspection of the indentation, figures in Lou-
isiana’s 1968 Brief, p. 180, fn. 172, indicate
that the bay area exceeds that of the hypothet-
ical semicirele by 1000 acres.

From Southeast Pass to South Pass, Including Garden

Island and Redfish Bays

42. The mudlumps located off the mouth of Southeast
Pass are so closely aligned with the mainland as
to be considered as integral part of that landform.

A.

The mudlumps located off the seaward ter-
minus of Southeast Pass lie along the axis
and are aligned with that feature. (La. Exh.
8; U.S. Exh. 374-Map 3 of 8.)

The mudlumps at Southeast Pass, as at Pass
a Loutre and other major delta distributaries,
constitute porticos to the mainland. (Dr. Mor-
gan, tr. 350-51; La. Exh. 25.)

. Were it not for intervening waters between

the mudlump islands and the islands and the
mainland, they would constitute an integral
part of the Southeast Pass natural levee land-
form. (La. Exhs. 8, 12, and 346; Dr. Morgan,
tr. 241.)

Mudlump islands at Southeast Pass, as at the
other passes, have become incorporated with-
in the natural levee marshland as the pass pro-
graded. See Figure 32 for comparison of
charts dated 1838 to 1909 showing this incor-
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poration, (La. Exhs. 10 at p. 87, 21, 169, and
277; Dr. Morgan, tr. 338-39.)

E. Water depths lying between the Southeast Pass
mainland and off-lying mudlumps are so shal-
low as to be unnavigable even in small craft.
The U.S.C. & G.S. was unable to sound the
intervening waters on the latest hydrographic
survey, although water depths along the peri-
phery range from 14 to 3 feet. See Figure 33,
infra, for a comparison of hydrography and
planimetric configuration at Southeast Pass.
(La. Exh. 340, photo No. 6; La. Exh. 346;
James Richardson, tr. 5058-5060; Dr. Morgan
tr. 240-242.)

F. The distance between the mainland (at x =
2, 725, 550; y = 153, 430) and the first mud-
lump off the tip of Southeast Pass is approxi-
mately 1600”. The distance to the next mud-
lump is approximately 530°, and from that
mudlump to the outermost is about 1420°.
Overall distance from the mainland to the
outermost mudlump is less than one statute
mile (approximately 5080’). See Figure 34
showing measured distances. (U.S. Exh. 374-
Map 3 of 8.)

G. If the Spanish Banks are assimilable to Little
Pine Key in the Florida Bay area under prin-
ciples enunciated by the Supreme Court in
prior submerged lands cases, including size
and distance from the mainland, (see Special
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Master Maris’ Report in United States v.
Florida, No. 52, Original, pp. 38-39 & 46-47),
it is inconsistent not to assimilate the South-
east Pass mudlumps to Southeast Pass on the
same bases. See Figure 35, infra, for a com-
parison at the same scale.

43. Assuming the mudlumps at Southeast Pass to be
assimilable (Finding 42), the waterbody enclosed
by a line from x = 2,724,850; y = 148,150 to x
= 2702,461; y = 124,148 meets all juridical
bay requirements of Article 7 of the Territorial
Sea Convention.

A. The most seaward mudlump off Southeast
Pass constitutes the apex of a salient of the
coast and the maximum extension of the
Southeast Pass landform into the Gulf. (La.
Exhs. 8 and 12 [No. 10-13]; Dr. Morgan, tr.
239-241.)

B. The terminus of the eastern jetty at South
Pass constitutes the maximum extension of
the eastern South Pass levee into the Gulf
and is unquestionably the apex of a coastal
salient. (Should use of artificial features as
headlands be held impermissible, the western
levee would so qualify because of accretion at-
tached thereto.) (La. Exh. 8.)

C. The enclosed waterbody is landlocked, as as-

certained from its penetration in proportion
to width of mouth. (La. Exh. 8.)

D. The enclosed waterbody meets semicircle test
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Figure 35. Comparison of factual situations at Southwest
Pass and Florida Bay area. Both illustrations are taken from
nautical charts at a scale of 1:80,000. The Spanish Banks
were held to be assimilable by Florida’s Special Master.

[Note: Southwest Pass in caption should be Southeast Pass.
Scale has been modified for reproduction of this illustration.]
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requirements. Although inspection of charts
in this area unquestionably substantiates this
statement, Louisiana’s 1968 Brief to the Su-
preme Court (p. 181, n. 173) verifies that
fact, indicating that the waterbody satisfies
the test by 9,500 acres.

South Pass

44. Mudlump No. 94, located on Figure 2, p. 8 of La.
Exh. 6 (also as La. Exh. 121A), has existed above
mean low water from at least January 7, 1954
until present.

A. Mudlump No. 94 was first detected as a sub-
marine feature at -2° MGL in June and August
1950 (La. Exh. 6, pp. 12 and 59; La. Exh.
10, p. 43).

B. Mudlump No. 94 was detected on aerial photo-
graphy beginning 1/7/54 near or above water
level until January 1961, at which time the
Master recognizes its unquestionable existence,
and after. See Figure 36. (La. Exh. 121,
photographs 5, 6, 8, 9, 10, 11, and 13; Curtis
Buttorff, tr. 1989-2029; La. Exh. 184X ; Lou-
1siana Brief, Vol. VIII, Appendix J.)

C. It is probable that landforms shown at or above
water level on photographs taken during photo-
graphic daylight in the Mississippi delta area
are above mean low-water level. (U.S. Exh.
3; Louisiana Brief, Vol. VIII, Appendix J.)

D. Mudlump uplift is most pronounced in the
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summer months following spring flood of the
Mississippi River, while mudlump degrada-
tion by storm and wave action is acecentuated
in winter months. (La. Exh. 10, pp. 98-99.)

A HISTORY OF A “NON-EXISTENT” MUDLUMP (NO.
94) AS SHOWN ON NUMEROUS AERIAL PHOTO-
GRAPHS, SURFACE PHOTOGRAPHS AND
SURVEYS

Its Submarine History.

8/1950 - first detected as a submarine mudlump (—2’
at MGL) on Corps of Engineers 1”7 = 400’ map.
La. Exh. 6, p. 12, 59.

Its Subaerial (above water) History.

01/07/54 air photo  724-193 La. Exh. 121 No.
02/29/56 air photo 24-116 La. Exh. 121 No.
10/11/58 air photo 16948 La. Exh. 121 No.
11/08/59 air photo 144 La. Exh. 121 No.
11/30/59 air photo L8728 La. Exh. 121 No. 10
12/07/59 air photo 19121 La. Exh. 121 No. 11

O 00 O Ot

10/13/60 air photo 62 La. Exh. 121 No. 13

10/17/61 air photo 112 La. Exh.121 No. 14

11/23/62 air photo 75 La. Exh. 121 No. 15

11/1964  Morgan photo La. Exh. 12, No. 35, see tr. 271-
72.

11/1964  Morgan photo La. Exh. 12, No. 36, see tr. 272.

11/1964 Morgan structure map shows 300’, La. Exh.
12, No. 49

Figure 386. Portion of Appendix J of the Louisiana Brief
(Vol. VIII, p. 11) reflecting history of Mudlump 94 until
1964, by which time the Master recognizes its unquestioned
existence.
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E. Although Mr. Buttorff was able to readily
identify the existence of Mudlump No. 94 on
air photographs taken from 1954 until pres-
ent, the feature is clearly visible to the naked
untrained eye as being above water on U.S.
Army Corps of Engineers air photograph 551
X2, taken October 29, 1957. Figure 37, infra,
is a copy of this photograph overlain by a
registered transparency of La. Exh. 121A,
identifying mudlumps by the Morgan num-
bering system. (La. Exh. 6, p. 8; La. Exh.
193C.)

Mudlump No. 93 located on La. Exh. 121A (for-
merly SP-3 in early Morgan publications—La.
Exh. 10), was first observed above the water sur-
face in June 1948 and has persisted and increased
in size until present. (Dr. Morgan, tr. 2356-57;
La. Exh. 6, pp. 7-12; La. Exh. 10. pp. 72-75, 99
fn. 10, and Figure 44 and Plate 4; La. Exh. 121,
Photographs 4-23; La. Exh. 11, p. 156; La. Exh.
12; Louisiana Memorandum Presenting Addi-
tional Technical Data and Information Requested
by the Special Master at the October 29, 1973
Conference, photographs following p. 34.)

The existence of mudlump islands in the area
east and northeast of Mudlumps 92-94 (see La.
Exh. 121A) shown on editions of Chart 1272
dated from 3/28/41 until 12/6,/69 should be given
effect until present in this litigation as these
features were shown on official large-scale nau-



Figure 37. Superimposition of La. Exh. 121A, an overlay
showing distribution of mudlumps at South Pass from a
Morgan publication (La. Exh. 6), over a 1957 Corps of En-
gineers aerial photograph (551 X2), which unquestionably
shows Mudlump No. 94 as being of considerable areal extent
and located above water at that time.
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tical charts published by the U.S.C. & G.S. until
December 5, 1969, the date upon which the Joint
Pretrial Statement was filed with the Special
Master in Memphis. On that date the correctness
of the Set of 54 Maps was stipulated to, except
in a few areas where the chart should control;
the South Pass mudlump area was one of these.
The additional mudlumps were indicated on Chart
1272 until their removal at request of Federal
counsel on the edition dated 12/6/69 (see Find-
ing 29, supra, and Figure 38). It certainly should
be held that their existence was not reasonably
disproved until the date of the Federal resurvey
in January/February 1970, if this evidence, ob-
tained at variance with normal charting tech-
niques, is allowed to control. It should be noted
that on the latest chart, dated 8/15/70, the area
in question is still specially delimited and labeled,
“foul with shifting shoals and mud lumps,” a
near-disclaimer of the 1970 Federal resurvey
work. (La. Exhs. 8, 22, 123 at pp. 100-104; 124,
165, 166, 167, 168, 277, and 293.)

The existence of mean low-water areas surround-
ing the mudlumps subject of Finding 46, supra,
and shown on Chart 1272 on editions dated 12/
4/50 until 12/6/69 should be given effect until
present by reasoning presented in Finding 46.
Alternatively, the low-water line shown on the
charts of this period in the area in question should
control until the date of the 1970 resurvey. (See
Figure 38 and citations contained at Finding 46.)
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F" tgure 38. Comparison of various nautical chart configura-
tions showing mudlumps and low-water information at South
Pass from 1944 to 1969. (La. Exhs. 22, 165, 167, 168 and

296.)

Southwest Pass to Belle Pass: Ascension Bay

48. Ascension Bay, bounded by the natural levee of
the Mississippi on the east and by the natural
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levee of Bayou Lafourche on the west, is juridical-
ly and geographically a bay that has a mouth in
excess of 24 miles wide, and a 24-mile line should
be drawn within it and used as a baseline.

A. Geographically and geomorphologically, As-
cension Bay is a well-marked indentation of
the coast, for it is an interdeltaic estuarine
basin bounded by two prominent physical fea-
tures, the natural levees of Bayou Lafourche
and of the Mississippi River and Southwest
Pass, which clearly mark its sides and mouth.
See Figure 39, infra. (Dr. Morgan, tr. 146-47;
La. Exh. 104.)

B. The Geographer of the Department of State
recognized that Ascension Bay is well marked.
(Dr. Robert D. Hodgson, tr. 5379.)

C. The well-marked character of Ascension Bay
is further shown by the pronounced character
of the headlands that mark its mouth which
compare favorably to those of Monterey Bay
and other recognized bays. See comparisons
with Monterey Bay (Figure A-5 of Louisiana
Brief, Vol. V, Part 5, following p. 18) with an
unnamed Alaskan Bay (Figure A-7 of Louisi-
ana Brief, Vol. V, Part 5, following p. 20),
with Moray Firth (Figure 138A of Louisiana
Reply Brief), and with Egmont Bay (Figure
139A of Louisiana Reply Brief).

D. Cartographic comparisons enumerated in Find-
ing 48.C, supra, demonstrate Ascension Bay’s
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Figure 39. Reproduction of Figure 7 “Interdeltaic basin be-
tween two Mississippi River delta systems” from Dr. Mor—
gan’s article, “Ephemeral Estuaries of the Deltaic Environ-
ment” in Estuaries (La. Exh. 324) p. 119.

equivalent or superior landlocked and size/
enclosure characteristics. (See also Thames
Estuary analysis, Louisiana Brief, Vol. V,
Part 5, pp. 27-29, and Hawke Bay analysis,
Louisiana Brief, Vol. V, Part 5, pp. 33-35 in-
cluding Figure A-14.)

E. The landlocked character of a bay is measur-
able by a consideration of the depth of penetra-
tion of an identation in proportion to the
width of its mouth. If a waterbody is land-
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locked, it is more than a mere curvature of
the coast. (See Article 7 of the Territorial Sea
Convention; North Atlantic Coast Fisheries
Arbitration, [Scott, The Hague Court Reports
(19186), pp. 183-84—Finding 1.B, supra]; La.
Exh. 230.)

. The method of mathematical measurement of
depth of penetration in proportion to width
of mouth that is most suitable in applying
Article 7 is that system which enables mea-
surement to the deepest point of the indenta-
tion, since measurement of depth reasonably
requires measurement of total depth.

. Possible mathematical systems of measuring
depth of penetration in proportion to width
of mouth confirm subjective and graphic im-
pressions that Ascension Bay is landlocked.
(David Morgan, tr. 3844-47; La. Exhs. 229
and 237A-C.)

. As reflected on La. Exh. 229, the depth of
penetration in proportion to width of mouth
of Ascension Bay is materially greater than
Monterey Bay and also compares well with
other recognized bays by mathematical mea-
surements.

. The Shalowitz system of recognizing that an
essentially semicircular indentation has suffi-
cient configuration to be a well-marked, land-
locked indentation is correct. (1 Shalowitz 34-
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36; the language of Convention Article 7(2)
supports such an analysis,

An indentation shall not, however, be
regarded as a bay unless its area is as
large as, or larger than, that of the semi-
circle whose diameter is a line drawn
across the mouth of that indentation.
[ Emphasis added.])

J. It is found that Ascension Bay has more than
an essentially semicircular configuration and,
therefore, materially exceeds minimum re-
quirements. See Figure 40, infra.

K. A pronounced pocket exists near the eastern
headland of Ascension Bay consisting of West
Bay and more interior waters where substan-
tial erosion has taken place and continues to
the present. (Louisiana Brief, Vol. V, Part
5, pp. 22-23, including Figure A-8; La. Exh.
4, Figures 3-5; Dr. Morgan, tr. 139-41.)

L. The presence of pockets at the sides of an in-
dentation or mouth of an indentation is un-
necessary to a finding that the indentation is
either well marked or landlocked. (Article 7
of the Convention; see list of V-shaped bays
recognized in U.S. Exh. 416-D, in Louisiana
Reply Brief, Figures 67A and T0A.)

M. The natural entrance points of Ascension Bay
are at the mouth of Bayou Lafourche at Belle
Pass and the mouth of the Mississippi River
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Figure 40. Ascension-Barataria Bay (Figure A-15, Louisi-
ana Brief, Vol. V, Part 5, following p. 35) showing locations
of two possible overlarge bay closures (C and D) landward
of those shown on La. Exh. 104 (A and B). Lines C and D
enclose waters even more landlocked than those behind lines
A and B and would even more obviously satisfy semicircle
test requirements.

at Southwest Pass. (See Figure 40; La. Exh.
104; Dr. Morgan, tr. 2731-32.)

N. If the points mentioned in the preceding find-
ing (48.M) as natural entrance points would
not satisfy natural entrance point require-
ments, other points more inward within the
indentation, e.g., at the hump at Southwest
Pass, would constitute reasonable natural en-
trance points of an indentation that would
satisfy the semicircle test. (See Figure 40.)
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0. The waters of the Barataria Bay-Caminada
Bay complex form part of the area of Ascen-
sion Bay. (394 U.S. 11, 50-53.)

P. Even not counting the waters of Barataria
Bay-Caminada Bay, it would be found that
Ascension Bay constitutes a well-marked, land-
locked indentation and is more than a mere
curvature of the coast which satisfies the semi-
circle test, especially considering advanced
deterioration of West Bay. (Finding 48.K,
supra; Figure 40.)

Q. Utilizing outer natural entrance points en-
closing Ascension Bay by lines from x=2,354,-
070; y=152,599 to x=2,607,290; y=93,040
or from x=2,354,434 ; y=153,240 to x=2,615,-
475; y=113,900, the waterbody thus enclosed
exceeds semicircle test requirements, using
properly includable tributary waterbodies, by
approximately 50,000 to 125,000 acres. (La.
Exh. 104, sheet 1; Philip Whitaker, tr. 3966-
74, Phillip Larimore, tr. 3547-56; admission
of Mr. Charney, tr. 3970.)

R. Findings above that Ascension Bay between
its outer or even interior alternative possible
headlands is well marked, landlocked, and
satisfies semicircle test requirements are based
upon use of the maps and surveys in the rec-
ord. However, there is also much evidence in
the record showing that in interior portions of
pockets, coves, or bay within Ascension Bay,
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there has been much expansion of water areas
that would materially add to the area of the
bay for consideration of configuration ques-
tions. (Finding 48.K, supra; Dr. Morgan, tr.
95-96, 139-41.)

S. A 24-mile baseline drawn from the tip of the
Empire Canal jetties at x=2,550,402; y=216,-
158 to x=2,406,890; y=189,733 is a line which
would enclose the maximum extent of inland
waters as prescribed by Article 7(5) and said
line should be used for projection of the three-
mile belt. (La. Exh. 104.)

West Bay to Pass Tante Phine

49, As discussed under Finding 46, supra, at South
Pass, the effect of landforms shown on various
editions of Chart 1272 dated from 4,/1/44 to 12/
6/69 (Figure 41, infra) should control in this
litigation, as the features continued to be carried
until and after the stipulation to accept the cor-
rectness of the Set of 54 Maps on December 5,
1969. In the absence of stipulation to the con-
trary, such as in the subject areas, large-scale
charts published by the U.S.C. & G.S. should con-
trol. Certainly, these features should be given ef-
fect for three-mile projections until the date of
the 1970 Federal resurvey, when the existence
of these features was purportedly disproved. (La.
Exhs. 165, 166, 167, 168, 8, 277, 124; La. Exhs.
22 & 23; U.S. Exh. 200; Louisiana Reply Brief,
pp. 140-149, particularly Figure 149A.)
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50. Should the Master deny Finding 49, supra, and
allow the Federal resurvey to control and to be
applied retroactively to 12/6/69 despite the lack
of thorough hydrographic sounding work typical
of charting surveys, Louisiana is, at a minimum,
entitled to three-mile projections from the fea-
tures in question until 12/6/69. (La. Exhs. 124
& 2717.)

Caillou Bay

51. Caillou Bay is a well-marked indentation which
has been recognized as a bay in the geographic
sense since earliest cartographic documentation.

A.

The Gauld map based upon surveys from 1764
to 1771 shows Caillou Bay (unnamed) as a
pronounced indentation of the coast. (La.
Exh. 247.)

The Connely field notes of 1838, which formed
a basis for the first official land survey in.
the Caillou Bay area, refers to “Caillou Bay”

and “Derniere Isle,” or “Last Island.” (La.
Exh. 171.)

From at least 1842 until present, the area
claimed by Louisiana as juridical Caillou Bay
was designated by that name on maps and
charts published by Federal, State and private
entities. (La. Exhs, 196, 157, 135, 215, 186,
274, 256-A-D, 207, 258, 268, 270, 50; U.S.
Exhs. 347, 374.)

The designation “Caillou Bay” has remained
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on official U.S.C. & G.S. charts despite seg-
mentation of Isle Derniere. (La. Exh. 50.)

E. Maps 19-22 of 41 of the Set of 54 Maps, made
for purposes of this litigation, indicate Caillou
Bay’s existence (by designation on those maps
at least as a geographic entity, from Isle Der-
niere to the northern mainland shore just east
of Taylor’s Bayou. (U.S. Exh. 374.)

F. If the configuration of Caillou Bay had be-
come sufficiently un-bay like over its carto-
graphic history to destroy its geographic char-
acter as a bay, the name would have been re-
moved from the official charts under present
charting practices of the U.8.C. & G.S. as fol-
lows:

A geographic name is applied to a parti-
cular feature which has identity. If the
feature ceases to exist, the name becomes
meaningless and is removed from the
charts. 2 Shalowitz 321.

52. The geographic entity “Caillou Bay” has had an
extent approximating Louisiana’s juridical bay
claim in that area over the cartographic history
of the bay, provided that the following procedure
was used in placement of the bay nomenclature on
the various maps and charts published by agencies
of the Federal government.

The placement of geographic names on
nautical charts (this also applies to the
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topographic and hydrographic surveys)
follows well-established cartographic prin-
ciples. ... [T]he name of a feature which
covers a considerable area, such as an is-
land or a bay, is placed in the approxi-
mate center of the area, where possible,
and is eurved to follow the general con-
figuration of the feature. (2 Shalow:itz
321.)

A. Placement of the nomenclature “Caillou Bay”
on the Hughes Military Reconaissance map
(U.S. Exh. 347) implies a bay extent similar
to that claimed on a juridical basis by Lou-
isiana (La. Exh. 198), assuming the principle
stated above.

B. Placement of the name “Caillou Bay” on the
1932 edition of U.S.C. & G.S. Chart 198 re-
flects a geographic extent compatible with the
extent of Louisiana’s juridical bay claim in
this proceeding, assuming the principle stated
above. (La. Exhs. 268 and 198.)

C. Placement of the name “Caillou Bay” on the
latest Chart 1275 submitted in this proceeding
(6/27/70) indicates a geographical extent of
Caillou Bay at least as large as Louisiana’s
minimum alternative claim in the area, assum-
ing the principle stated above. (La. Exhs. 50
and 198.)

Additional land areas defined and delimited by
Louisiana expert witnesses on La. Exh. 300 and
not shown on the Set of 54 Maps were in existence,
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at least above the mean low water datum, at the
time that the official 1954 Ammann photography
was taken. These areas, lying landward of in-
land water closures formerly recognized by the
Federal government at Caillou Bay and landward
of the termination of low-water line information
on the Set of 54 Maps, are not contrary to the
stipulation in the Joint Pretrial Statement (Part
B) and should be given effect in delimiting Lou-
isiana’s coastline in this area.

A. Under the Joint Pretrial Statement the parties
have a right to show “inland portions of water
lines left incomplete on the Set of 54 Maps”
provided that additional evidence is ‘“not in-
consistent with those maps.” (Joint Pretrial
Statement, p. 11.)

B. The United States Justice Department recog-
nized closures between headlands located on the
seaward side of the Isle Derniere segments
from at least 1950 (Chapman Line) until
August 1968 (U.S. Exhs. 116 and 117 at p.
3; La. Exh. 178 at pp. 1-2, 8, 19-20, 55-56,
76, 96; Motion by the United States for Entry
of a Supplemental Decree and Memorandum
in Support of the Motion of the United States
and in Opposition to the Motion of the State
of Louisiana, at p. 21-22; Brief for the United
States on Cross Motions for the Entry of a
Supplemental Decree as to the State of Lou-
isiana (No. 2), at p. 89-90.)
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C. The Federal government specifically recog-
nized the following closures on the Set of 54
Maps:

From: To:
x = 2,134,210 x = 2,138,231
y= 136,726 y= 136,387
x = 2,148,929 x = 2,157,920
y= 136,962 y= 135,621
x = 2,162,430 x = 2,163,266
y= 135,112 y= 135,182
x = 2,171,989 x = 2,179,937
y= 136,334 y= 135,695

(1968 United States Motion at p. 21-22; La.
Exh. 300).

D. 1954 Ammann International aerial photogra-
phy was utilized exclusively in the Isle Der-
niere/Caillou Bay area as a direct basis for
the Set of 54 Maps (U.S. Exh. 10 [p. 3], 14,
20 [p. 2], 21, 30 [pp. 2-3 and p. 5].)

E. U.S. Exhs. 257 and 258 and La. Exhs. 302-
320 are true and accurate copies of the 1954
Ammann photography which was utilized to
ascertain the low-water line along the outer

shore of Isle Derniere. (See also La. Exh.
333.)

F. The insular features and additional land areas
lying behind island segments interpreted by
Mr. Curtis Buttorff, which are shown on La.
Exh. 300 (cross-hatched areas), are plainly



290

visible on U.S. Exhs. 258-259. These areas lie
landward of the closures designated in Find-
ing 53.C, supra, and are not inconsistent with
low-water line information provided on Maps
19 and 20 of 41.

G. The features referred to in Finding 53.F,
supra, and shown cross-hatched on La. Exh.
300 are at least above mean low water and
probably represent islands (above high water).
(La. Exhs. 327, 332, 333, 334; Curtis But-
torff, tr. 5868-79 and 5930-41; U.S. Exhs.
417-18, p. 20-22.)

H. Except to show low-water lines felt incom-
plete on the Set of 54 Maps, evidence offered
attempting to show island configurations based
upon survey information later than the dates.
upon which the official Ammann photography
was taken (post 1954) is inadmissible. Such
information would be contrary to the stipula-
tion outlined in Finding 53.A, supra, unless
the express purpose of such evidence is to show
the character of the area and not to depart
from the low-water line portrayed on the Set
of 54 Maps.

* ok ok k%

Louisiana requests the following group of find-
ings (Findings 54 through 57) as a primary request.
Should the Master feel compelled by the 1969 Supreme
Court Opinion (394 U.S. 11, 67 n. 88) to deny or re-
spond negatively to these findings, Louisiana respect-
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fully requests, in the alternative, that the Master re-
spond to Findings 58 through 61, infra.

* ok ok k%

54. On the basis of evidence in the record now before
the Special Master, the various segments of Isle
Derniere should be assimilated to the mainland
under the criteria enunciated by the Supreme
Court for purposes of delimiting juridical Caillou
Bay.

A. Early charts and maps of the Caillou Bay/
Isle Derniere region show considerable north-
south continuity between the mainland and
the island, both at the vicinity of Caillou Boca
and to the east. (La. Exhs. 247, 196, 157, 135,
151, 274, 256, 258, 268, 185-B; U.S. Exh. 374;
Louisiana Memorandum Presenting Addition-
al Technical Data and Information Requested
by the Special Master at the October 29, 1973
Conference, Figure 158-A, following p. 54—
reproduced infra as Figure 42.)

B. Caillou Boca has been in existence (although
of lesser extent formerly) since at least 1842.
No map in the record showing the existence
of Caillou Boca has failed to show the exis-
tence of a geographic feature designated “Cail-
lou Bay.” (La. Exhs. 196, 157, 135, 215, 186,
374, 256 A-D, 207, 258, 268, 203, 270, 50;
U.S. Exhs. 347, 374.)

C. Caillou Boca has evidenced a shallowing trend;



Figure 42. Comparison of maps of the Caillou Bay area dated
1853-1932 showing high degree of connexity between the
mainland and Isle Derniere. Also note unbroken configuration
of the island. (Lowisiana Reply Brief, Figure 158A.)
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between 1890 and 1934, depths decreased ap-
proximately 6 feet. (U.S. Exh. 202, at p. 56.)

D. Neither Caillou Bay nor Caillou Boca provides
a transportation route for other than local
boat traffic. No boat drawing more than 5 feet
of water could traverse Caillou Bay. (U.S.
Exh. 191; La. Exh. 50; James Richardson,
tr. 5085.)

E. Caillou Boca cannot be considered a “route of
passage between two areas of open sea” or “a
useful route for international passage” as dis-
cussed in the California case (381 U.S. 139,
171-172). At most, the feature has utility
only as a strait leading from inland waters
(Bayou Grand Caillou and Caillou Bay) to
inland waters (Caillou Boca/Lake Pelto/
Timbalier-Terrebonne Bay). The Federal gov-
ernment’s recognition of this fact is mani-
fested in its closure across Caillou Boca for
the bay complex to the east. (U.S. Exh. 416-D,
Chart 1274; U.S. Exh. 257; La. Exhs. 50,
198, 321 and 322; Dr. Morgan, tr. 2841.)

F. Isle Derniere remained virtually unbroken as
reflected on surveys from 1771 until 1934.
U.S.C. & G.S. surveys T-5291 and T-5292 in-
dicate the first substantial segmentation of
the island based upon evidence in the record.
(La. Exhs. 247, 171, 196, 157, 135, 215, 208,
209, 186, 256-A-D, 274, 207, 258, 268, 202;
203; U.S. Exh. 247.)
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G. The configuration of the openings has changed
since the 1934 surveys, with water depths
within the opening shoaling considerably.
(Compare INlustration E [1938] with Illustra-
tion F [1970] of Memorandum for the United
States in Support of Oral Argument before
the Special Master, pp. 25-26). Present (6/
27/70) water depths of 1 to 4 feet compare
with depths of 12 to 15 feet in 1938. (La.
Exh. 50.)

H. The present configuration of the western Isle
Derniere segments (assuming either the Set
of 54 Maps or La. Exh. 300 configuration to
be correct) displays a flowing continuity with
the segments to the east, which continuity re-
flects the former (pre-segmentation) shape
evidenced in 1934 (Chart 198). Were it not for
the intervening water gaps, the western seg-
ments would be part of the Isle Derniere for-
mation. (La. Exhs. 268, 300; U.S. Exh. 374.)

I. Isle Derniere is the product of marine rework-
ing of former fluvial/deltaic deposits of the
Mississippi River. These deposits, which com-
prise the mainland marshes to the north, un-
derlie portions of all segments of the island
as evidenced by Figure 14 of U.S. Exh. 202.
(U.S. Exh. 202, at pp. 32 & 33; Dr. Morgan
tr. 2840-41; La. Exh. 181.)

J. Based upon the Isle Derniere configuration
shown on La. Exh. 300, which includes addi-
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tional land areas as interpreted from the 1954
Ammann photography, the area of the island
segments constitutes approximately 83.5% of
the combined area of islands and intervening
water gaps south of the north bank of Caillou
Boca. In each case, the area of the island being
considered exceeds that of the intervening
water gap. (Ratios vary from 1.20:1 to 81.40:
1.) (La. Exhs. 300 & 331.) (Note: underscor-
ing to differentiate parameters, not for em-
phasis, Findings 54. J to P.)

K. Based upon the Isle Derniere configuration
shown on La. Exh. 300, the ratios of the
lengths of islands to intervening water gaps
from a point north of Caillou Boca range from
2.15:1 to 16.52:1. Comparing total length of
island segments (50,100 feet) with total of
intervening water gaps (7,500 feet) gives an
overall ratio of 6.68:1. The islands therefore
comprise approximately 87% of the total
island/water gap length. (La. Exh. 300.)

L. Based upon the Isle Derniere configuration
shown on La. Exh. 300, the islands west of
the central island segment comprise about
92 9% of the total island/water gap area. (La.
Exhs. 300 & 331; Loutsiana Brief, Vol. V,
Part 6, Figure C-2—Island Assimilation Data
table.)

M. Based upon the Isle Derniere configuration
shown on La. Exh. 300, the islands west of
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the central island segment comprise approxi-
mately 89% of the total island/water gap
length. (La. Exh. 300; Louisiana Brief, Vol
V, Part 6, Figure C-2—Island Assimilation
Data table.)

N. Based upon the Isle Derniere configuration
reflected on Maps 19 and 20 of 41 of the Set
of 54 Maps, the ratios of the lengths of islands
to intervening water gaps from the northern
bank of Caillou Boca to Raccoon Point ranges
from 1.97:1 to 18.562:1. Comparing combined
island length (48,800 feet) with combined
water gap length (10,700 feet) gives an over-
all ratio of 4.56:1. The islands therefore com-
prise approximately 829 of the total island/
water gap length. (La. Exh. 188A).

O. Based upon the Isle Derniere configuration
reflected on Maps 19 and 20 of 41 of the Set
of 54 Maps, the islands west of the central
island segment constitute approximately 81 %
of the total island/water gap length. (La. Exh.
188A; Louisiana Brief, Vol. V, Part 6 Figure
C-2—Island Assimilation Data table.)

P. Federal measurements for Finding 54.0, supra,
yield a figure of 78% for aggergate island
length compared to total island/water gap
length west of the central island segment (R.B.
Southard, tr. 5202; U.S. Exh. 355A.)

Q. Assuming that the federally proposed 50%
“test” for island assimilation bears any valid-
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ity, the western segments of Isle Derniere
would be assimilated to the mainland based
upon that test alone.

55. Comparison of island assimilation facts for Isle
Derniere segments at Caillou Bay with assimila-
tion facts for the Florida Keys at Florida Bay
from the Report of Albert B. Maris, Special Mas-
ter (United States v. Florida, No. 52, Original,
filed January 18, 1974) indicates that based
upon far less favorable facts, the various Florida
Keys were assimilated, while with a much strong-
er case at Caillou Bay assimilation, Louisiana
claims were rejected. The segments of Isle Der-
niere should accordingly be assimilated to pre-
clude unequal treatment of equal states.

A. The following criteria enunciated in Supreme
Court decisions were cited as having a bear-
ing on island assimilation problems:

a) Sufficiency of enclosure by islands
(363 U.8. 1, 66-67, fn. 108)

b) Shallowness and lack of navigability
of enclosed waters (381 U.S. 139, 170-
171)

¢) Alignment with or ties to the main-
land as determined by

(1) origin of islands and resultant
connection with mainland

(2) size

(3) distance from mainland
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(4) depth and utility of intervening
waters

(5) shape of island

(6) relationship of island to config-
uration or curvature of the coast.
(394 U.S. 11, 60-66, fn. 83 & 84).

(Maris Report, p. 39.)

B. In applying the factors outlined in Finding
55.A, supra, Judge Maris held that not all the
above conditions must be met simultaneously
in order to assimilate islands (Maris Report,
pp. 46-47). This is contrary to Special Master
Armstrong’s tentative draft findings (Tenta-
tive draft, p. 45).

C. The Maris interpretation is supported by the
Supreme Court’s language:

While there is little objective guidance on
this question to be found in international
law, the question whether a particular is-
land is to be treated as part of the main-
land would depend on such factors as its
size, its distance from the mainland, the
depth and utility of the intervening wa-
ters, the shape of the island, and its rela-
tionship to the configuration or curvature
of the coast."® We leave to the Special
Master the task of determining in the
first instance—in the light of these and
any other relevant criteria and any evi-

86This enumeration is intended to be tllustrative rather
than exhaustive. (894 U.S. 11, 66; emphasis added.)
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dence he finds it helpful to consider—
whether the islands which Louisiana has
designated as headlands of bays are so in-
tegrally related to the mainland that they
are realistically parts of the “coast” with-
in the meaning of the Convention on the
Territorial Sea and the Contiguous Zone.

. Judge Maris held that channels of 1.9 to 2.2
geographic miles in width containing water
depths of 7 to 13 feet did not defeat assimila-
tion of certain keys to the mainland. (Maris
Report, pp. 54 & 95.)

. The breaks in Isle Derniere west of the central
island segment are 0.2 and 1.1 geographic
miles in width and contain water depths of
1/2 to 4 feet. (La. Exh. 50.)

. The shallow waters of Florida Bay, deemed to
be internal waters by Judge Maris, range up
to 13 feet in depth (except for non-continuous
tidal channels). Those in Caillou Bay range
up to 7 feet in depth (except for non-continu-
ous tidal channels). (La. Exh. 50; Maris Re-
port, p. 95.)

. One of a group of small low-water elevations
at Spanish Banks, lying a minimum of .87
geographic miles and an average of 1.5 geo-
graphic miles from the nearest land above
MHW (Big Spanish Key), was assimilated by
Judge Maris for use in delimiting a potential
24-mile baseline. Surrounding water is quite
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shallow. See Figures 29 and 35, supra. (Maris
Report, pp. 46-47.)

Although the system of straight baselines was
specifically refuted along the Florida coast,
Judge Maris held that the coast line (baseline)
around the island groups of the lower Florida
Keys, the Marquesas Keys and the Dry Tor-
tugas should be drawn between outer islands
and low-tide elevations of the groups, thus en-
closing inland waters of the State of Florida.
See Figure 15, supra, showing similar treat-
ment at the Florida Keys by the Department of
Commerce in the 1940 Census. (Maris Report,
pPp- 52, 53, and 55; La. Exh. 52(1).)

The Master’s Report negated the Federal gov-
ernment’s argument that assimilation of the
lower keys to the mainland might be justified
because they are joined to the mainland by a
highway (394 U.S. 11, at 72, fn. 95).

a) Closures between the keys follow the sea-
wardmost natural entrances of the islands,
some of which are not even connected by
the highway. (Maris Report, p. 95 — see
closures at Indian Key Channel.)

b) The highway extends to Key West, while
the area lying west of Knight Key was
specifically held not to be assimilable. The
highway was not discussed as a factor to
be considered in such assimilation, al-
though geologic connection was considered.
(Maris Report, pp. 47 & 97.)
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56. The waterbody enclosed by a line from x=2,117,-
317; y=143,491 to x=2,076,201; y=189,799
meets all juridical bay requirements under Ar-
ticle 7 of the Territorial Sea Convention, assum-
ing that Isle Derniere constitutes an integral part
of the mainland (Finding 54, supra). See Figure
43.

A. The point on the low-water line of the western-
most Isle Derniere segment known as Raccoon

Point at:
x=2,117,317
y= 143,491

constitutes an identifiable point, being the
apex of a salient and the maximum seaward
extension of the shoreline of Isle Derniere.
(Dr. Melamid, p. 3278; La. Exh. 181D.)

B. The point on the low-water line of Caillou
Bay’s northern periphery at:

x=2,076,201
y= 189,799

is an identifiable point on the shore at which
there is an appreciable change in the direction
of the general trend of the coast. This point is
verified by bisecting the angle formed by
generalizing the bay shore and the Gulf shore
seaward of the headland landform. (Dr. Me-
lamid, tr. 3278; La. Exh. 181D; Louisiana
Brief, Vol. V, Part 6, Figure C-11.)
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. This point (x=2,076,201; y=189,799) is the
outermost point which bears a relationship to
the geographic characteristics and configura-
tion of Caillou Bay. (D. J. Morgan, tr. 6191-
6203; U.S. Exh. 386; La. Exh. 339.)

. A line connecting the above-designated points
and shown on La. Exh. 198 as Closing Line A
encloses landlocked waters based upon the
penetration in proportion to width of mouth
[assuming Isle Derniere forms the southern
periphery of Caillou Bay]. (La. Exhs. 198,
229, and 232.)

. The closure described in Finding 56.D, supra,
designated A on La. Exh. 198, encloses suffici-
ent bay water area to meet semicircle test re-
quirements under even the most conservative
bay area delimitation. (La. Exh. 198; Philip
Whitaker, tr. 3985-87.)

. The area lying landward of Closure A is shel-
tered from the dominant southeasterly winds
by Isle Derniere. This characteristic is reflect-
ed by the paucity of shell beaches to the east
of Louisiana’s primary northern headland lo-
cation near Bayou Goreau and their preva-
lence to the west. (Dr. Morgan, tr. 2835-38 and
2886-88; D. J. Morgan, tr. 6194-95; La. Exhs.
50, 198; U. S. Exh. 202, p. 56 and Figure 24,
p. 57; Louisiana Brief, Vol. V, Part 6, Figure
C-2.)

. Closure A roughly parallels the 6-foot hydro-
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graphic contour; waters lying landward are
dominantly less than 6 feet. Average water
depth for the bay appears on Chart 1275 to be
about 4 feet. Such shallow water depths have a
tendency to dissipate wave energy in the ab-
sence of actual land above water. (U.S. Exh.
202, Figure 19, p. 45; D. J. Morgan, tr. 6194-
95; La. Exh. 50.)

57. Louisiana’s alternative Caillou Bay closing lines
designated as X, Y, and Z of La. Exh. 198 meet
all juridical bay requirements under Article 7 of
the Territorial Sea Convention.

A. Points on the low-water line of the northern
shore of Caillou Bay at the following coordi-
nates constitute identifiable points on land-
forms which bear a relationship to the inden-

tation:
x=2,085,370
y= 187,372
x=2,098,954
y= 185,105
x=2,106,412
y= 183,216

(La. Exhs. 50 & 198.)

B. Louisiana’s alternative closures at Caillou Bay
(designated X, Y, and Z on sheet 2 of La. Exh.
198) all delimit landlocked waters based upon
the penetration in proportion to width of
mouth [assuming that Isle Derniere forms the
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southern periphery of Caillou Bay]. (La. Exh.
198.)

C. Louisiana’s alternative closures at Caillou Bay
(designated X, Y, and Z on sheet 2 of La. Exh.
198) all meet semicircle test requirements
based upon conservative planimetry tech-
niques. (La. Exh. 198; Philip Whitaker, tr.
3985-91.)

* %k ok k¥

The Supreme Court, in its reference to appoint-
ment of a Special Master, directed that his findings
should be consistent with its opinion (394 U.S. 11, 78).
The findings rejecting Louisiana’s claims that Caillou
Bay is a juridical bay have been accordingly based on
an appreciation of the Supreme Court’s ruling as to
that area (394 U.S. 11, 67 n. 88). If the Supreme Court
does not agree that the Master was compelled to reach
the findings and conclusions rejecting Caillou Bay’s
status as a juridical bay because of this footnote, then
the Special Master is requested to respond to Louisi-
ana’s requested Findings 58 through 61, infra, which
correspond to Findings 54-57, supra.

* %k ok ok ok
58. See Finding 54, supra.
59. See Finding 55, supra.
60. See Finding 56, supra.
61. See Finding 57, supra.

62. In the event that the Isle Dernire assimilation
question is answered negatively (Finding 54 or 58,
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supra), the segments of the island may be treated as
screening islands lying at the mouth of a bay. The bay
thus delimited meets all requirements of Article 7 of
the Territorial Sea Convention.

A. The indentation delimited without use of the
western Isle Derniere segments constitutes a
sufficiently landlocked and well-marked fea-
ture, as ascertained by comparison with Bis-
cayne Bay, Florida, delimited in U.S. Exhibit
416-D, to qualify as “more than a mere curva-
ture of the coast” under the Territorial Sea
Convention (Louisiana Brief, Vol. V, Part 6,
Figure C-5, following p. 27; La. Exh. 154, p.
212.—quote from G. E. Pearcy, Geographer of
the State Department,

The keys along the southern coast of Flor-
ida opposite and south of Miami give Bis-
cayne Bay a number of mouths and ac-
count for its status as a body of internal
water. Without these keys it would be

little more than an elongated, irregular
indentation in the coast.

B. Closing lines from the vicinity of either of the
following points at the western terminus of
the central Isle Derniere segment:

x=2,157,920 or x=2,156,802

y= 135,521 y= 137,007
to a point on the north shore of Caillou Bay at:
x=2,076,201

y= 189,799
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intersect islands lying to the west of the cen-
tral island segment shown on La. Exh. 300.
(La. Exh. 300; Louisiana Brief, Vol. V, Part
6, Figure C-2A, following p. 27.)

C. A closing line from a point on the western
terminus of the central island segment to each
consecutive island segment in the Isle Derniere
chain westward and from Raccoon Point at

x=2,117,317 to x=2,076,201
y= 143,491 y= 189,799

on the northern mainland shore meets semi-
circle test requirements under the most con-
servative water area measurement technique,
as follows:

Summation of water gaps from La. Exh.
300: 250 + 120 + 2,970 +1,180 = 4,520
ft. = 0.74 na. mi. Total length of closure
(Line A, La. Exh. 198 + above) :

10.19 + 0.74 = 10.93 na. mi. = 12.59
stat. mi.

Hypothetical semicircle (A = 14 11 r?)
12.59 2 X 1.5708 = 62.23 sq. stat. mi. =
2

39,827 acres

Planimetered bay area (La. Exh. 198§,
sheet 2) :

48,433 acres
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Difference:

+8,606 acres, therefore meets semicircle
test.

D. Closing lines constructed between the points at
the western terminus of the central Isle Der-
niere segment designated in 62B, supra, and
the alternative headlands designated in 57A,
supra, intersect islands lying to the west of
the central segment shown on La. Exh. 300.
(La. Exh. 300; Louisiana Brief, Vol. V, Part
6, Figure C-24, following p. 27.)

E. Louisiana’s alternative closures at Caillou Bay
(designated X, Y, and Z on sheet 2 of La. Exh.
198) all appear to meet semicircle test re-
quirements based upon comparison of differ-
ences shown on sheet 2 of La, Exh. 198 with
the additional hypothetical semicircle area
generated in the calculation in 62.C, supra,
for Line A (approx. 4,250 acres additional
area).

Atchafalaya Bay

63. Atchafalaya Bay is an overlarge bay, having a
mouth in excess of 24 miles. Therefore, a line 24
geographic miles in length should be drawn at the
mouth of the bay in such a manner as to enclose
the maximum possible water area, in accordance
with Article 7(5) of the Convention. See Figure
44, supra.

A. The tightly clustered group of low-water ele-
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vations lying west of Point au Fer form a con-
tinuous reef mass which underlies Point au
Fer. (Dr. Morgan, tr. 2916.)

. Chart information controls absent clear error
in the charts. Consequently, the chart practice
of aggregating very closely grouped islets or
low-water elevations as shown at the Point au
Fer low-water feature and at Shell Keys and
delimiting such aggregations as a single fea-
ture with a common low-water line is reason-
able. (La. Exh. 194; U.S. Exh. 387.)

. The tightly grouped islets comprising the Point
au Fer low-water feature are larger, as a
whole, than the intervening water area sepa-
rating it from the mainland and, accordingly,
the feature may be deemed an integral part
of the mainland.

. Facts supporting assimilation (water depths
of 4 feet and distance less than 0.4 na. mi.
from the mainland) compare quite favorably
with those presented and accepted in the Flor-
ida Keys assimilation (Finding 55, supra).
. The point lying at x = 1,987,371; y = 241,272
on the above feature constitutes an approxi-
mate eastern natural entrance point for Atcha-
falaya Bay. (Dr. Melamid, tr. 3301-03.)

. The Shell Keys consisting of islands and low-
water elevations lying south of Marsh Island
are realistically considered as part of the main-
land, and the outermost island or any of a
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number of more inward island points would
reasonably serve as the western natural en-
trance point of the bay. (U.S. Exh. 387; La.
Exh. 194; Dr. Melamid, tr. 3305-06.)

G. Any lines joining the low-water elevation ly-
ing off Point au Fer with the Shell Keys reef
features would meet semicircle test require-
ments. (Philip Whitaker, tr. 3991-93; La.
Exh. 194—see Figure 44.)

H. If the low-water elevation near Point au Fer
at x = 1,987,371; y = 24,272 is realistically
considered part of the mainland, a 24-mile
line drawn from there at Marsh Island should
be used as a baseline for projecting the 3-mile
belt, except that it would not be used to con-
tract 3-mile belts generated by islands or low-
water elevations lying more seaward. See
Figure 44 for location.

I. Even if the Shell Keys and the low-water eleva-
tion near Point au Fer should not realistically
be treated as part of the mainland, the main-
land of Point au Fer at x = 1,993,420; y =
241,930 and the mainland at Mound Point
would constitute natural entrance points of
an indentation which is well marked, contain-
ing landlocked waters, forming more than a
mrer curvature of the coast, with a mouth in
excess of 24 miles, and an area which would
satisfy the semicircle test. Therefore, in any
event, a closing line of 24 miles would be justi-
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fied. (See La. Exh. 194, and testimony of Mr.
Whitaker.)

J. If the low-water elevation near Point au Fer
is not realistically considered as part of the
mainland, nonetheless a 24-mile line should be
drawn from the mainland on Point au Fer at
x = 1,993,420; y = 241,930 to a point 24 geo-
graphic miles distant on Marsh Island sea-
ward of South Point. Such 24-mile line should
serve as a baseline for projection of the 3-mile
line with the exception of more seawardly ly-
ing islands or low-water elevations having ef-
fect in projecting additional 3-mile belts.

Respectfully submitted,

WILLIAM J. GUSTE, JR.
Attorney General
State of Louisiana

PAUL M. HEBERT
VICTOR A. SACHSE
OLIVER P. STOCKWELL
FREDERICK W. ELLIS
WILLIAM E. SHADDOCK

Special Assistant Attorneys General
May 13, 1974
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PROOF OF SERVICE

I, the undersigned, authorized to act on behalf
of the State of Louisiana, certify that copies of the
foregoing motion have been properly served on the
13th day of May, 1974 by mailing copies, sufficient
postage prepaid, to the offices of the Attorney General
and of the Solicitor General of the United States, re-
spectively, in the Department of Justice Building,
Washington, D.C.
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