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Summary ....

Exceptions

Preliminary Statement ...

Argument

I. East Bay is an historic bay

A.

The Court’s opinion fix the criteria
for establishing an historic bay
which the Special Master failed to
FOOW -

The Special Master found that East
Bay was a juridical bay until at
least 1918 and that East Bay is not
now a juridical bay, but he failed
to find when East Bay ceased to
be & bay .ooooeeeeee

The Special Master found that the .
evidence introduced by Louisiana
on its historic bay claims was un-
contradicted and must be taken as
true, then made specific findings of
FaCt e

The Special Master failed to give
weight to other acts of sovereignty
exercized over East Bay by the
United States and Louisiana not in-
cluded in his findings of fact ..........

The acts of sovereignty commenced
when it is conceded that East Bay
was inland waters and have con-
tinued uninterrupted to the present
time o

11
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. The Special Master failed to recog-

nize the principle established by the
United States that when a bay
formed part of the interior of the
United States, that it is deemed to
continue a part thereof ... ...

. The Special Master erred in holding
the waters of East Bay to be terri-
torial waters instead of inland
Waters e,

. The Special Master was in error in
holding Louisiana had to establish
actual formal acquiescence by a
foreign government in order to es-
tablish its historic bay claims .......

. The Special Master erred in holding

the United States effectively dis-
claimed historic bays along the Lou-
isiana coast and that, therefore,
Louisiana had to prove its historic
claim “clear beyond doubt” ...........

. The Special Master failed to find
that East Bay was a historic bay
with inland waters landward of the
closing line from X = 2,697,850, Y
= 117,200 to X = 2,609,180, Y =

19

46

II. The remaining Mississippi Delta Bays
and Caillou Bay are historic bays

A. Although the Special Master found
that Louisiana’s title to the Missis-
sippi Delta bays was not disputed
by the United States until 1948 and



B.

C.

iii

that Louisiana continued to exercize
sovereignty over them, he failed to
find they were historic bays ........... -

Louisiana’s Mississippi Delta bays
should be recognized as historic
bays to the closing lines described ..

Even though the title of Louisiana
to Caillou Bay as inland waters was
not questioned by the United States
until 1969 and the Special Master
found Louisiana exercized sover-
eignty over Caillou Bay, neverthe-
less, the Special Master failed to
find Caillou Bay was an historic
bay as the evidence showed ...........

II1. East Bay is a juridical bay
A. East Bay behind closing line A has

B.

C.

always qualified as a bay ................

Line A and all other alternative
closing lines satisfy the semicircle
test by use of the Article 7 method
of area measurement which includes
islands and waters outside the low-
water line ...

All alternative East Bay closing
lines satisfy all other requirements
of Article 7 in addition to the semi-

cirele test oo

Line A not only satisfies the Arti-
cle 7 method of area measurement,
but until chart changes were made
after this litigation commenced,

60
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62

69
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even satisfied the conservative
method recognized by the Special
Master oo,

. The restrictive method of area

measurement excluding tributary
waters and islands is inconsistent
with this Court’s prior application
of Article 7 and with leading au-
thorities .......oooooeeei el

. Deterioration of the Joseph Bayou

area and the questionable “land”
classification of the stream and
canal bank remnants prove that line
A satisfies the semicircle test even
if the restrictive area measurement
system is employed ...

. The use of all tributary waters,

however minor, is a valid applica-
tion of Article 7 as shown by the
official position of the British gov-
ernment, the decision in the Thames
Estuary case and other authori-
218 o

. The Special Master, while recog-
nizing that changes in configura-
tion should be determined since
June 5, 1950, nonetheless failed to
apply his findings to the configura-
tion in East Bay until 1956 which
satisfied the highly-conservative
area measurement system ...

. If the Court should approve the use

of all tributary water but not all

7

81

89



v

islands seaward on the low-water
line for measuring area under the
semicircle test, then at least closing
line B would qualify for East Bay

Even if closing line B were to be
rejected, lines B’ and ¢’ qualify....

If more outward closing lines are
not recognized, three-mile projec-
tions from Cowhorn Island and a
closing line employing it (Line C or
C’) are justified as the existence
of Cowhorn Island on large-scale
charts has been amply proved........

L. East Bay Summary ...

IV. The Ascension Bay findings should be
upheld

V. Applicable legal criteria for the treat-
ment of islands as headlands and for
island assimilation problems were not
used

A. The Special Master erred in treat-

C.

ing the factors to be considered in
assimilation problems as cumula-
tive rigid requirements and ignored
the importance of fluvial origin ...

The “Anna” is important prece-
dent for treating islands as part of
the mainland for all purposes .......

The Special Master failed to give
weight to additional arguments
which favored treatment of the is-
lands as mainland ...

94

94

116

117
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D. Errors of law contributed to errone-
ous appraisal of evidence ............... 129

VI. Errors were made by the Special Mas-
ter affecting several cartographic and
survey questions ... 144

VII. Full effect should be given the fact that
the Special Master found that Caillou
Bay is a juridical bay based on a full

evidentiary hearing ... . 146
ConeluSion ..o 151
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SUMMARY

1. Louisiana takes six exceptions. Two relate to
failure to recognize as historic bays East Bay, Caillou
Bay and other indentations formed by the Mississippi
River Delta. The other exceptions relate to juridical
inland water claims.
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2. The evidence is entirely uncontroverted, ex-
cept as to a few technical oversights affecting juridi-
cal problems. Thus, Louisiana’s exceptions almost en-
tirely relate to errors of law, or misapplication of law
to reach erroneous ultimate conclusions. The errone-
ous assumption that acts which may be done in the
territorial sea can never prove an historic bay inland
water claim, is an example of such an error treated
in historic arguments. In the juridical rulings, in ad-
dition to many errors of law (e.g. failure to follow
the Convention rule to follow the low-water mark in
semi-circle test area measurement) there are also
several mistaken applications of law. Thus, as to is-
land-headland errors, the Report misinterpreted mere
guidelines or factors so as to convert them incorrectly
into cumulative strict requirements,

3. In summary of historic waters arguments, the
uncontradicted evidence supports Louisiana’s claims
that all of the Mississippi Delta Bays, including East
Bay and Caillou Bay are historic bays. This evidence
shows exercise of authority over the controverted
waters, continuing over a very long time, with ac-
quiescence of foreign states, far more than for recog-
nized historic bays. The waterbodies are all indenta-
tions and bay-like. The acts are therefore sufficient to
show an inland claim. Even by the reasoning employed
in the Report, many of the acts were sufficient to
evidence an inland historic bay claim, but were denied
such effect in erroneous ultimate conclusions of the
Report. Such acts included: 4 arrests of foreign
vessels; an American ambassador appearing in a
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British Court in 1806 and making a coastline claim
of territory to waters enclosed by river islands along
the Louisiana coast; exclusion of foreigners by armed
patrols with eye witness testimony on such patrols ex-
tending back to and before World War I; requiring
foreigners to submit to state licensing and regulation
as required for fishing in inland waters; and many
other uncontroverted jurisdictional acts reviewed in
these historic arguments. Louisiana maintains that
these and other actions amounted to such a firm and
continuing publicized stance, that they were, in effect,
assertions of jurisdiction which the government can-
not now deny in this domestic law suit. Misunder-
standing or misapplication of law caused the negative
conclusions of the Report. In addition, it was consi-
dered by the United States that East Bay was a juridi-
cal bay to its outermost headlands until at least 1918.
It was recognized that the waters of Caillou Bay were
inland waters until at least 1968.

4. As to the juridical exceptions, Louisiana argues
in support of Exception 3 that all bay requirements
for the more outward East Bay closing lines are met
as required under the Convention, Article 7. Indeed,
the Master agreed, as to all matters except area mea-
surement where he used a method not supported by
law. Louisiana’s juridical arguments at East Bay are
therefore principally directed to the point that the
Convention system of area measurement for the semi-
circle test should be employed, not the more restric-
tive approach by the Master. The Convention system
calls for use of the low-water line. This requires use
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of bays within the bay or other tributaries and islands
that the Master did not employ. Supplemental argu-
ments are made to further show area measurement
criteria are satisfied for the alternative closing lines
claimed in East Bay. Incidental arguments relate to
headland error and map and survey rules which gov-
ern time periods for which certain alternatives should
be recognized if more outward claims are rejected.

5. Arguments supporting Exception 4, pertaining
to island-headland problems, maintain that the Court’s
opinion, 394 U.S. 11, contemplated a realistic con-
sideration of numerous factors. The opinion did not
posit a cumulative, strict test which required that
strong positive facts should be disregarded if a single
minor, negative fact is found. We specially argue that
this Court’s pronouncements and important precedent
on the great weight to accord the fluvial character
and origin of islands were not correctly interpreted.
We treat many erroneous conclusions as to particular
island-headland problems affecting Bucket Bend Bay
and other Mississippi Delta Bays, Caillou Bay and
Atchafalaya Bay.

6. A few technical oversights are cumulated and
treated in Exception 5. Even these errors principally
relate to legal questions, e.g. the argument that a rea-
sonably correct chart should control, but chart changes
should not be given effect if they do not fairly reflect
normal shoreline conditions or were obviously self-
serving changes made to influence this litigation.

7. Louisiana argues in support of Exception 6
that Caillou Bay is juridically a bay, on the basis of
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Isle Derniere forming part of the mainland. Important
new evidence was presented to the Master, including
evidence showing additional land largely closing water
gaps shown on erroneous maps. Louisiana also argues
it was materially prejudiced here by the federal
change of position, because no surveys were made for
the gaps between islands or on the bay side of the
islands during the years the government recognized
the bay. That federal position, it is argued, could not
be changed, for reasons suggested in note 97, 394 U.S.
11. The Master agreed with Louisiana’s basic posi-
tions, but was in error in holding that this Court’s
findings barred him from ruling in favor of Louisi-
ana.

8. In conclusion, Louisiana argues that the many
technical questions before this Court are of great im-
portance to Louisiana, but are of minuscule signifi-
cance to the Nation. Given the lion’s share of offshore
resources already, the federal government has unduly
burdened this Court with three decades of Tidelands
controversy. Never ending dispute over coast line de-
tails was not intended by Congress. Future contro-
versy would be avoided by recognition of the lines
described in Appendix .III. Correct application of
rules heretofore approved will reach that result.
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EXCEPTIONS

The State of Louisiana takes the following excep-
tions to the determination by the Special Master that
certain waters considered inland waters by Louisiana
within its coastline are either territorial seas or high
seas:

1. The State of Louisiana excepts to the Special
Master’s conclusion that although it is conceded that
prior to 1918 East Bay qualified as a juridical bay
and the acts of sovereignty exercised over the bay by
Louisiana and the United States are undisputed, that,
nevertheless, the waters of East Bay are not now
historic inland waters, but are part of the territorial
sea or high seas, notwithstanding his finding that
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the facts presented by Louisiana are undisputed and
must be taken as true.

2. The State of Louisiana further excepts to the
Special Master’s conclusions that the waters treated
by Louisiana as inland historic waters in the remain-
ing Mississippi River Delta and Caillou Bay are not
now historic inland waters, but are part of the ter-
ritorial sea or high seas, notwithstanding his finding
that the facts presented by Louisiana are undisputed
and must be taken as true.

3. The State of Louisiana further excepts to the
Special Master’s failure to find that the portions of
East Bay seaward of Closing Lines C and D satisfy the
semicircle test: alternatively, the Report did not re-
flect dates when closing lines seaward of Lines C and
D ceased to satisfy the test after 1918.

4. The State of Louisiana further excepts to the
Special Master’s failure to correctly and fully use
applicable legal criteria for treatment of islands as
part of the mainland and for determination of natural
entrance points of bays. These errors have caused the
Special Master to fail to recognize more seaward
closing lines for recognized juridical bays, including
Bucket Bend Bay, Blind Bay, Garden Island-Red Fish
Bay, and Atchafalaya Bay.

5. The State of Louisiana further excepts to the
Special Master’s errors affecting several cartographic
and survey questions in the Mississippi Delta such
as not giving full effect to pre-December 6, 1969
chart configuration and failing to correctly find the
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times of the existence of certain islands, low-water
elevations, or low-water areas.

6. The State of Louisiana further excepts to the
Special Master’s conclusion that although he finds
that Caillou Bay is in fact a juridical bay, the de-
cision of this Court precludes his so holding.
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PRELIMINARY STATEMENT

Louisiana asserted ownership and sovereignty of
the marginal sea along its coast from the inception of
its statehood in 1812. This claim was placed in jeopardy
after the decision in United States v. California, 332
U.S. 19 (California I), where this Court held that the
United States , and not the several states, has full
dominion over the resources of the seabed of the ter-
ritorial sea. Louisiana’s inland claim to the waters of
the delta lying between and adjacent to the passes of
the Mississippi River had never been disputed or
questioned by foreign governments, nor was the claim
disputed by the United States Government until the in-
ception of this lawsuit in 1948. Report of Special Mas-
ter, Finding of Fact No. 16, at 69 (hereinafter, Re-
port).* In United States v. Louisiana, 339 U.S. 699
(Louisiana I), and United States v. Texas, 339 U.S.
707, this Court applied to Louisiana and Texas the
same principle announced in California I. Shortly
thereafter, Congress enacted the Submerged Lands
Act, 67 Stat. 29, 43 U.S.C. 1301 (1964 ed.), reaffirm-
ing title to all coastal states in the ownership of the
seabed within three geographic miles of the coast and
granting to the states along the Gulf the right to estab-
lish an historical offshore boundary not to exceed three
leagues. The United States instituted suit against Lou-

1 Louisiana’s title to Caillou Bay as inland waters was
first called into question by the United States in 1968 in this
litigation. 394 U.S. 11, at 78 n. 97. See United States wv.
Louisiana, 363 U.S. 1, at 67 n. 108. The United States now
takes the position that part of Caillou Bay, formerly recog-
nized by the United States as inland waters of Louisiana up
until 1968, is now “high seas.”
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isiana and subsequently joined Texas, Mississippi, Ala-
bama and Florida to establish the measure of the off-
shore boundary of these states under the Submerged
Lands Act. In United States v. Louisiana, 363 U.S. 1
(Louisiana II), this Court held that Louisiana had
no historical boundary into the Gulf of Mexico,
but was entitled to three geographic miles gulfward
from its coastline. Jurisdiction was retained by the
Court under a renumbered No. 9, Original to deter-
mine the coastline, fix the boundary and dispose of all
other relevant matters. 364 U.S. 502.

Under the Submerged Lands Act the coast line of
a state is defined as “the line of ordinary low water
along that portion of the coast which is in direct con-
tact with the open sea and the line marking the sea-
ward limit of inland waters.” 67 Stat. 29 §2(C).

Proceedings were filed in No. 9, Original by the
United States against Louisiana to fix Louisiana’s
coastline from which to measure three geographic
miles., The Court then, in United States vs. Louisi-
ana, et al. (Louisiana III), 394 U.S. 11, laid down
certain rules and precepts for the location of said coast-
line. Some of the precepts laid down by this Court were
self-executing and others depended upon factual deter-
minations. The matter was then referred to the Honor-
able Walter P. Armstrong, Jr., as Special Master, on
May 19, 1969. 395 U.S. 901.

This Court determined first, in the case of United
States v. California, 381 U.S. 139 (California II) that
the definitions contained in the international Conven-
tion on the Territorial Sea and the Contiguous Zone,
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ratified by the United States in 1961, [1964] 15 U.S8.T.
(pt. 2) 1607, T.I.A.S. No. 5639 (hereinafter, Conven-
tion), should be considered in determining inland wa-
ters as defined by the Submerged Lands Act. This same
principle was to be applied in determining the coast-
line of Louisiana. It was recognized that the definitions
in the Convention did not fit all of the factual situa-
tions involved in establishing Louisiana’s coastline, in-
cluding a definition of historic inland waters.

The only remaining issue now before the Court
is the gulfward extent of Louisiana’s inland waters
from which to measure the rights received by Louisiana
in the marginal sea under the Submerged Lands Act.?
No dispute exists over Louisiana’s title to its coastal
inland waters which were acquired on its admission
into the Union as a state in 1812 under doctrine recog-
nized in Pollard’s Lessee v. Hagan, 44 U.S. (3 How.)
212. Principle reaffirmed in 363 U.S. 1, at 66 n. 108.
In determining the line marking the seaward limit of
Louisiana coastal inland waters, we are not dealing
with rights acquired under the Submerged Lands Act,
for those rights only commence from the line marking
the seaward limits of inland waters.

2 Large areas of Louisiana’s coastline from which to
measure Louisiana’s marginal sea acquired under the Sub-
merged Lands Act have already been fixed and established
by agreement between the parties and decrees of this Court.
A majority of the monies held in escrow by the United States
under the Interim Agreement, resulting from oil, gas and
mineral operations in the disputed areas, have been disbursed
by decrees of this Court (decrees of December 13, 1965,
382 U.S. 288; December 20, 1971, 404 U.S. 388; and October
16, 1972, 409 U.S. 17). Most of the escrow money was paid
to the United States under such decrees. Only a few areas of
Louisiana’s total coastline are still in dispute in this litigation.
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The Special Master has now filed his report with
the Court after holding numerous hearings. The tran-
script of these hearings occupy 46 volumes, containing
a total of 6,444 pages. Louisiana offered 356 separate
exhibits and the United States offered 419 separate
exhibits.?

Each side was given adequate time by the Special
Master to develop its various contentions. The excep-
tions filed by Louisiana to the Report of the Special
Master are based primarily on erroneous conclusions
drawn by him from undisputed facts, and his applica-
tion of erroneous legal principles to some of these facts.
Louisiana adopts many of the facts found by the Spe-
cial Master, for they were made in most instances from
undisputed evidence, and adopts many of his conclu-
sions as our discussions in this memorandum will re-

veal.* Several exceptions relate to areas where the
Special Master would have found enclosed inland

waters after listening to the evidence, if the Special
Master had not felt bound by certain language in the
Court’s opinion rendered prior to an evidentiary hear-
ing and without the benefit of evidence produced be-
fore the Special Master. Louisiana urges in these areas
the Special Master construed too narrowly the language
of the Court. In any event the Court should make its
final determination on the full record as made up after
the evidentiary hearing before the Special Master. Ms-
sippi v. Arkansas, U.S , 94 S.Ct. 1046, quoted
note 18, infra.

8 For the convenience of the Court, Louisiana files herein
with this memorandum, as Appendix II, an index to the
transeript and an index to all of the exhibits.

4 See discussions infra of Ascension Bay and East Bay.
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ARGUMENT
FIRST EXCEPTION

HISTORIC EAST BAY

The State of Louisiana excepts to the Special
Master’s conclusion that although it is conceded
that prior to 1918 East Bay qualified as a juridical
bay and the acts of sovereignty exercised over
the bay by Louisiana and the United States are
undisputed, that, nevertheless, the waters of East
Bay are not now historic inland waters, but are
part of the territorial sea or high seas, notwith-
standing his finding that the facts presented by
Louisiana are undisputed and must be taken as
true.

EAST BAY IS AN HISTORIC BAY

East Bay, recognized from the earliest times as a
bay on maps of the Mississippi Delta, lies between
the two main passes of the Mississippi River. It is
conceded by the parties to this litigation that East
Bay was a juridical bay until at least 1918, to its outer-
most natural entrance points. Report, at 27.° In spite
of this, the Master determined, as of the date of his
Report, East Bay was not an historic bay nor any
longer a juridical bay to its outermost natural head-
lands.

Criteria Fixed by the Court
For Establishing an Historic Bay

Let us now first consider what this Court estab-
lished as precepts to be followed by the Special Mas-

5 This means the waters landward of the closing line
were inland waters. Articles 5(1) and 7 of the Convention.



9

ter in considering Louisiana’s historic inland water
claims. The Court determined: (1) It would be in-
equitable in adapting principles of international law
to resolve this domestic controversy to permit the
United States to distort those principles in the name
of its power over foreign policies and external affairs
by denying any effect to past events. 394 U.S. 11, at
78. (2) That the only fair way to apply the Conven-
tion’s recognition of historic bays to Louisiana’s claim
would be to treat the claim of historic waters as though
it were being made by a national sovereign and op-
posed by another nation. 394 U.S. 11, at 77. (3) The
Special Master should consider Louisiana’s exercise of

dominion as relevant to the evidence of historic title.
394 U.S. 11, at 78. (4) To the extent the United States
could rely on state activities in advancing a claim to
historie title they are relevant to the determination of
Louisiana’s historic title. 394 U.S. 11, at 76, 78. (5)
While the United States is not required to take affir-
mative steps to add to its territory by drawing straight
baselines,

[i]t would be [unprecedented] to allow the United
States to prevent recognition of a historic title
which may already have ripened because of past
events, but which is called into question for the
first time in a domestic lawsuit. The latter, we
believe, would approach an impermissible contrac-
tion of territory against which we cautioned in
United States v. California. See n. 97, supra. 394
U.S. 11, at 77 n. 104. [Emphasis by the Court].

(6) Historic bays are not defined in the Convention,
but their definition stems from general principles of
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international law. Thus, while there is no universal
accord on the exact meaning of historic waters, there
is substantial agreement on the outline of the doctrine
and on the type of showing which a coastal nation must
make. United States v. Louisiana, 394 U.S. 11, at 74-75.

The Court referred to the Juridical Regime of
Historic Waters, Including Historic Bays (hereinafter,
Juridical Regime) as a guide in determining whether
a bay was an historic bay under international law.
These criteria are as follows:

“There seems to be fairly general agreement
that at least three factors have to be taken into
consideration in determining whether a State has
acquired a historic title to a maritime area, These
factors are: (1) the exercise of authority over
the area by the State claiming the historic right;
(2) the continuity of this exercise of authority;
(3) the attitude of foreign States. First, the State
must exercise authority over the area in question
in order to acquire a historic title to it. Secondly,
such exercise of authority must have continued
for a considerable time; indeed it must have de-
veloped into a usage. More controversial is the
third factor, the position which the foreign States
may have taken towards this exercise of authority.
Some writers assert that the acquiescence of other
States is required for the emergence of an historie
title; others think that absence of opposition by

6 The Court also referred to the REGIME OF BAYS IN
INTERNATIONAL LAW (1964) by Dr. Leo Bouchez. Dr. Bouchez
was recognized by the Court as an authority on historic
inland waters. See United States v. Louisiana, 894 U.S. 11, at
22 n. 23, 23 n. 27, 27 n. 31, 76 n. 108.
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these States is sufficient.” Juridical Regime of
Historic Waters, Including Historic Bays, [1962]
2 Y.B. Int’l L. Comm’n 1, 13, U.N. Doc. A/CN.
4/143 (1962). 394 U.S. 11, at 23-24 n. 27.

Louisiana followed these precepts in developing
its case before the Special Master. Louisiana’s first
exception is based on the fact that the Special Master
failed to follow these precepts announced by the Court
in making his determination that East Bay is not an
historic bay.

The Special Master Found the Evidence Introduced by
Louisiana on its Historic Bay Claims was Uncontra-
dicted and Must be Taken as True

East Bay is surrounded by land of Louisiana ex-
cept for its opening in the Gulf of Mexico, and it is
undisputed that since the mid-1800’s there have been
settlements along East Bay’s shores, including Port
Eads, Pilot Station, Burrwood (and before that, Pilot’s
Lookout and Custom House on the shores of East Bay)
and Pilottown near the head of the bay. Additionally,
the Coast Guard has maintained stations at each side
of the mouth of the bay.” It is only natural that East
Bay was considered a juridical bay from the earliest
times. We emphasize the Special Master found that it
was conceded by both the United States and Louisiana
that East Bay was a juridical bay until at least 1918.
Report, at 27. We are here dealing with a sizeable body
of enclosed waters long recognized as inland waters, a
large portion of which the United States now argues

7 Dr. Morgan, tr. 193, 194; La. Exhs. 8, 159 and 169.
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is open sea.® There is no finding by the Special Master
when East Bay ceased to be a juridical bay after 1918,
if it did, although the Special Master did find, in-
fluenced by this Court’s ruling, that East Bay is not
now a juridical bay to its outermost natural headlands.
Report, at 29.° The Special Master determined that
East Bay was not an historic bay, Report, at 22, even
though the Master made findings of fact from the un-
contradicted evidence introduced by Louisiana as to
certain acts of sovereignty exercised over East Bay by
Louisiana as follows:

1. Title to Louisiana’s coastal inland waters

8 In 1918, when it is agreed that East Bay was a juridical
bay, it contained inland waters shoreward of its closing line
of 31,588 acres or more than 7,000 acres in excess of that
required by the semicircle test. See Appendix I, Fig. 1, at
134,

% Without having all of the facts and on a motion for
judgment, this Court stated: “Since East Bay does not meet
the semicircle test on a closing line between its seawardmost
headlands—the tip of the jetty at Southwest Pass and the
southern end of South Pass—it does not qualify as a bay
under Article 7 of the Convention on the Territorial Sea
and the Contiguous Zone.” 394 U.S. 11, at 53. The Court
then went on to find, in substance, that an indentation which
does not satisfy the semicircle test is not a bay, but open
sea. When these statements were made the Court did not
have before it the evidence that has now been presented to
the Special Master, nor the fact that both parties concede
that East Bay was a juridical bay until at least 1918. This
statement did not apply to Louisiana’s historic claim referred
to the Special Master to make a determination in the first
instance. The Special Master felt bound by the above state-
ments of the Court to restrict tributary waters in determining
the semicircle test. For a further discussion of this issue,
see pages 77-92 infra.
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passed to the State in 1812 by virtue of its
act of admission to the Union. While the
United States retained title to all public
lands, title to navigable inland water-bodies,
including bays, vested in the State of Louisi-
ana upon its admission. This title was con-
firmed to Louisiana under the doctrine rec-
ognized in Pollard’s Lessee v. Hagan, 44 U.S.
(3 How.) 212 (1845). (See 363 U.S. 1, 66
(1960) n. 108.)

. Commencing in 1870, Louisiana enacted leg-
islation to regulate oyster fishing in its
coastal bays.

. Since 1886 Louisiana has legislatively reaf-
firmed its title to bays along its coast, includ-
ing those in the delta. (Acts of 1886, 1892,
1902, 1904, and 1910).

. Louisiana has granted oyster leases in the
shallow waters of many Mississippi delta
bays subsequent to the above legislation,

. Statutes regulating shrimping in Louisiana

have defined the inside waters of the delta
area (to which stringent closed season laws
have applied) as follows:

Act 103 of 1926:

All. . .bays and sounds found along the
Louisiana Coast of the Gulf of Mexico.

Act 143 of 1942:

All. . .bays and sounds along the Louisiana
coast, and all other waters in and contigu-
ous to the Gulf of Mexico whether or not
partly enclosed by islands, sand [s]pits,
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marshes, or delta fingers, wherein the
water is less than three (3) fathoms in
depth.

Act 51 of 1948:

The inside waters shall include . . . Breton
Sound, . . . Blind Bay, Garden Island Bay,
East Bay, West Bay . . . and all other bays
and sounds along the Louisiana coast. . . .

. Since the early 1900s the Louisiana Wild Life
and Fisheries Commission and its predeces-
sor agency, the Department of Conservation,
have from time to time used a system of boat
and aircraft patrol in which imaginary lines
joining outermost mudlumps and other fea-
tures marking the seaward terminus of the
passes have been utilized to determine a belt
of waters lying three miles from such lines
for purposes of such patrol.

. ...arrests have been made and fines levied

against persons violating Louisiana’s stat-
utes inside the areas of the delta described
above, regardless of nationality. ...

. In patrolling Louisiana’s coastal inland
waters, enforcement agents of the Conserva-
tion Department and the Wild Life and Fish-
eries Commission have used armed vessels or
have themselves been armed and have used
armed force to arrest violators of Louisiana’s
laws.

. Both United States citizens and foreign

nationals, including Japanese, Chinese, Fili-
pino, Mexican, and Spanish fishermen, have
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11.

12.

13.

14.

15.
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been required to obtain Louisiana licenses to
fish in Louisiana waters.

Licenses of fishermen fishing in Louisiana
waters have been checked by Wild Life and
Fisheries enforcement personnel without re-
gard to nationality.

Regardless of nationality, persons caught
fishing without a license within Louisiana
waters or three miles seaward from the
mouth of any bay . .. have been arrested and
have had charges filed against them by Lou-
isiana enforcement officers.

About 1946, personnel on three Mexican fish-
ing vessels were arrested by an aerial law en-
forcement agent for the Wild Life and Fish-
eries Commission for violating the closed
shrimping season in East Bay. These arrests
were made outside of a 3-mile belt from the
shore and inside the East Bay closure claimed
by Louisiana.

Louisiana enacted Act 68 of 1932, Act 367
of 1940, Act 385 of 1948, and Act 386 of
1948 to prevent pollution of State waters.

Enforcement agents of the Wild Life and
Fisheries Commission have conducted pollu-
tion control activities in East Bay consistent
with Louisiana pollution control statutes and
have issued citations for failure to comply
with these regulations.

Louisiana issued mineral leases under Act 30
of 1915 as amended by Act 315 of 1926 cover-
ing most of the Mississippi delta bays prior
to issuance of the Truman Proclamation in
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1945. These included Mineral Lease 192 in
1928 covering West Bay and East Bay, Min-
eral Lease 195 in 1928 covering Grand Bay,
Grand Coquille Bay and many other bays to
the north of the delta contiguous with Breton
Sound, and Mineral Lease 335 in 1935 cover-
ing Paddy Bay, Bull Bay, Delta Bend, Quar-
antine Bay, Breton Sound and Chandeleur
Sound. Portions of these leases remain active.

16. Louisiana’s claim to waters of the delta lying
between and adjacent to the passes of the
Mississippi River has never been disputed or
questioned by foreign governments, nor was
the claim disputed by the United States gov-
ernment until the inception of this lawsuit in
1948. Report, Findings of Fact, at 67-69.%°

There Were Other Acts of Sovereignty and
Jurisdiction Exercised over East Bay
By Louisiana and the United States
to Which Weight Was Not Given

Louisiana did not urge before the Special Master
that the United States had adopted straight baselines
under Article 4 of the Convention, for the Convention

10 The Special Master submitted to counsel a preliminary
report to which Louisiana filed a Motion to Clarify, Amend
and Supplement Findings of Fact and Conclusions of Law, a
copy of which motion is made Appendix I to this brief. The
Master’s findings of fact in Appendix B to his report, the
recognition that East Bay was a juridical bay until at least
1918, and the findings that Caillou Bay is a juridical bay
resulted from a hearing before the Master on this motion.
For a more detailed discussion of the characteristics of East
Bay and the evidence on which the Special Master made the
above findings, see Appendix I, to this brief, at 129-172.
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was only approved by the United States in 1961, Lou-
isiana’s title to East Bay as an historic bay had ripened
long before the adoption of the Convention.

As added support of Louisiana’s historic bay
claim, the evidence established the United States took
actions by setting aside certain areas of water, includ-
ing East Bay, in which it had a particular interest, and
exercised acts of sovereignty over these areas. These
actions should have been considered by the Special Mas-
ter along with the other acts of sovereignty exercised
over East Bay by the United States and Louisiana.
Louisiana did not urge to the Special Master that the
inland water line'* established inland waters by itself,
for this Court has already held that such is not the
case, '* but left open the question of whether or not this
regulation of navigation could be considered along
with other acts in establishing historic inland waters.
The Special Master gave no effect to the inland water
line as a factor to be considered along with other acts
of sovereignty to establish historic inland water. Re-
port, at 9.

Louisiana urged that certain charts attached to
the opinion of this Court in Louisiana v. Mississippi,*®
should likewise be considered as an assertion of sov-
ereignty over the area outlined in the charts. The Spe-
cial Master refused to give any weight to these charts.
Report, at 10-11.**

11 Act of February 19, 1895, 28 Stat. 692.

12 394 U.S. 11, at 21-22,

13202 U.S. 1.

14 The charts showing the delta inland waters have been
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The United States enclosed the Delta, including
East Bay, in 1936, fixing the area to take the census of
the United States. The Special Master failed to give
any weight to this indication of Louisiana’s coastline
by a Department of the United States Government.”
Report, at 11.

The United States, by proclamation of President
Theodore Roosevelt in 1907, designated an area sur-
rounding the Mississippi Delta as Tern Islands Reser-
vation. This area was patrolled and the birds were pro-
tected. The Special Master failed to give any weight to
this assertion of sovereignty by United States in es-

tablishing Louisiana’s historic water claims. Report,
at 11-13.¢

Even though none of these acts of sovereignty,
considered alone, may be sufficient to establish inland
waters, they should have been given serious weight by
the Special Master, (where East Bay was a juridical
bay until at least 1918) along with the other uncon-
tradicted evidence of sovereignty exercised by Louisi-
ana over East Bay as shown by the findings of fact of
the Special Master in Appendix B to his report.

published in the reports of cases by the U.S. Supreme Court
since 1906,

'* See Proudfoot, MEASUREMENT OF GEOGRAPHIC AREA
at 33, U. 8. Dept. of Commerce (1946). This publication
showed East Bay as a juridical bay in 1946,

"“For a detailed discussion of the Inland Water Line,
charts in the Louisiana v. Mississippi case, the charts of the
Department of Commerce for measuring the United States

to take the census thereof, and Tern Islands Reservation see
Appendix I to this brief.
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STRAIGHT BASELINES AND OTHER JURISDICTIONAL ACTS*
FEDERAL:

m = (Census Bureau measurement of area of United

States and Louisiana for 1940 Census, still
recognized in 1968. See e.g. La. Exh. 52
and 285.

Lines described on charts or other publica-
tions to show inland waters designated by:

>
rk. %:f hamio v 1895-1907--Secretaries of Treasury
W and Commerce and Labor
: ibgiong el 1911--Secretary of Commerce and Labor
SR 1917--Secretary of Commerce
= 1927-32--Secretary of Commerce
See e.g. La. Exh. 51, 98 and 285.
——— = Tern Island Bird Reservation boundary,
g declared by President Roosevelt in 1907
j and in force until early 1950's. See e.qg.
,b‘f La. Exh. 28 and 285.
% STATE :
;%? 1 X = Oyster leasing zone (scores of smaller
I8Vl oyster leases granted commencing 1904
/: . and probably continuing into 1940's).
Y P KA ASE WOAA K PIARCIET SRS See e.g. La. Exh. 55 (items 19 through
N gl AR AT TS KA F AR PSSR R R 164), 67 and 68.

//7 = Mineral leases (full extent not shown)
covering East Bay, granted 1928 through

1940's, some still in force. See e.g.

La. Exh. 58 (especially item 57) and 95.

= Wildlife and Fisheries enforcement acti-

BN vity 1919 to present. See e.g. La. Exh.
55 (particularly items 194, 195 and 198).
X = Locale of arrest of several foreign fish-

ing vessels, circa 1947. See La. Exh. 8
for exact location by Joseph Billiot.

= Area of exclusive Louisiana fishing acti-
vity, except for fishing conducted by
Japanese circa early 1930's to 1941 in
recognition of Louisiana authority by
license. See e.g. La. Exh. 55 (items 194
through 197).

Havtcal Miles
3

*See text for numerous additional lines
and acts not practical to illustrate.
Areas and lines approximate for illus-

COLOR PlATE l trative purposes.
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The attached Plate I is a composite visual ex-
planation of some of the acts of sovereignty exercised
by Louisiana and the United States over East Bay as
established by the evidence.

Many of the acts of sovereignty, as found by the
Special Master, commenced prior to 1918 when the
waters of East Bay were conceded to be inland waters;
such acts continued up to the present time. The asser-
tion of these acts and others after 1918 is clear evi-
dence, announcing to the world, Louisiana still con-
sidered the waters of East Bay inland. Louisiana’s
assertion of ownership and sovereignty after 1918
maintained Louisiana’s title to East Bay as an historie
inland water bay, even assuming, for purpose of argu-
ment, East Bay failed after that time to meet the test
as a juridical bay. Louisiana’s title to East Bay was
not questioned by the United States until 1948 as
found by the Special Master. Louisiana’s title to East
Bay was vested by past events both as a juridical bay
and an historic bay before 1948. The United States
cannot now, as cautioned by the Court, prevent recogni-
tion of East Bay as an historic bay.

The Principle Established by the United States that
when a Bay formed part of the Interior of the
United States, It is Deemed to Continue
a Part Thereof, Should be Recognized

The United States argues before this Court, in its
exceptions to Judge Maris’ report as Special Master in
United States v. Florida, No. 52 Original, and in their
petition for writ of certiorari to this Court in the case
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of United States v. Alaska, No. 73-1888, that the
United States has consistently discouraged coastal
states from extending their jurisdiction into areas
previously regarded as high seas. This argument is
not valid in this case, for here the United States is
arguing that areas which were concededly inland
waters at one time are now part of the open sea. There
is no evidence in the record that the United States has
ever taken a position in its international relations that
East Bay was not inland waters of Louisiana before
Louisiana’s title was placed in jeopardy in 1948.'"

The Special Master, in his preliminary report, to
which the Motion to Clarify, Amend and Supplement
the Findings of Fact and Conclusions of Law was filed
by Louisiana (Appendix I), determined that East Bay
is not an historic bay. The comments appearing in the
Report filed by the Special Master with the Court ap-
pearing at pages 19-21 are substantially the same as
those contained in the preliminary report. These were
stated prior to the findings of fact contained in Appen-
dix B to the Master’s report and to the findings by the
Special Master that it was conceded that East Bay was
a juridical bay up until at least 1918. The fact that
East Bay was a juridical bay until at least 1918 is a
recognition that the acts of sovereignty performed by
Louisiana up until at least that date were such as were
exercised over inland waters. The later findings of
fact, as shown in Appendix B to the Master’s Report,

17 We have been unable to find in our research any case
where a nation has acknowledged that an area as large as
East Bay, which once was inland water, is now open sea.
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differ to some extent with the findings in the body of
the Report. Appendix B to the Report explains and
amplifies the acts stated in the body of the Report.
There is nothing in the Special Master’s Report indi-
cating he gave any weight to the admitted fact that
East Bay was a juridical bay containing inland waters
until at least 1918. This strengthens the reason the
Court should make its determination based on the total
record.®

Recognition of East Bay’s long-standing status as
a juridical bay is very material. It adds strength to
Louisiana’s claim that even though East Bay may have
lost its status as a juridical bay, nevertheless, it con-
tinued as an historic bay. Under the principle urged
by the United States at the Hague Conference in 1930
and recognized as the United States’ position in the
U. N. Conference on the Law of the Sea which led to
the 1958 Convention on the Territorial Sea and the
Contiguous Zone, it was the United States’ position that
waters forming part of the interior waters of the
United States are deemed to continue a part thereof.

Waters, whether called bays, sounds, straits,
or by some other name, which have been under
the jurisdiction of the coastal state as part of its

18 This Court in considering a Report of a Special Master
in an original action decides the case “upon [its] own con-
gideration and . . . independent review of the entire record,
of the report filed by the Special Master, of the exceptions
filed thereto, and of the argument thereon. ...” Mississippi
v. Arkansas, U.S. , 94 S.Ct. 1046, at 1049.
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interior waters, are deemed to continue as part
thereof.*

This principle was recognized by Dr. Henkin in
his testimony as an expert for the United States in
this case where he said:

But if you might have started even with a geo-
graphic bay but in fact as a result of change it
ceased to be one but you continued to assert rights
in those bays, and other people continued to recog-
‘nize them, then you might have moved from, if
you will, a geographic to an historic bay. Dr. Hen-
kin, tr. 4913.

There is no Legal or Factual Basis to Support a Finding
That East Bay is an Historic “Territorial’’ Bay
Rather than Inland Waters

Faced with the acknowledged fact that East Bay
was a juridical bay until at least 1918, and with the
uncontradicted evidence introduced in these proceed-
ings of acts of sovereignty exercised by Louisiana and
the United States over East Bay, the United States ad-
vanced the unsound argument that there are two kinds
of historic bays, one being an historic territorial bay
and the other being an historic inland water bay. This
unsupported theory was adopted by the Special Master

19 Statement of Mr. Miller, the representative of the
United States of America, at the Hague Conference on the
Codification of International Law in 1930 quoted as a part of
the United States position under the approved heading, “Scope
of the Theory of Historic Bays,” in the Preparatory Docu-
ments, Vol. I, Official Records U. N. Conference on the Law
of the Sea 1958, U.N. Doc. A/CONF. 13/37, at 37. See testi-
mony of Dr. Bouchez, tr. 957-66. '
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in his finding that East Bay is an historical territorial
bay. The difference in the two types of bays, as argued
by the United States and found by the Master, is that
in one, foreign nationals had the right of innocent
passage, whereas in the other type of bay, foreign na-
tionals had no right of innocent passage. By holding the
waters in East Bay territorial instead of inland, Lou-
isiana is deprived of title to the bed of East Bay, which
it had owned for more than one hundred years. The
Master adopted this argument of the United States in
spite of the fact that he found Louisiana had been en-
forcing its game and fishing laws by armed vessels in
East Bay from at least 1900 against residents and
foreign nationals alike. To give credence to this argu-
ment by the United States as adopted by the Master, it
must be found that Louisiana ceased to treat the waters
of East Bay as inland waters after 1918. The evidence
is just to the contrary.

There is no basis in international law for this dis-
tinction advanced by the United States and adopted by
the Special Master. This is particularly true as it ap-
plies to East Bay, admittedly once a juridical bay.

Professor Yehuda Z. Blum, in his treatises en-
titled Historic Titles in International Law, at 299-300
(1965), in discussing the fact that the waters of his-
toric bays are internal waters, had this to say:

Article 4 of the Draft Convention prepared
by Schucking for the 1930 Hague Codification
Conference—as amended following the discussions
held in the Committee of Experts appointed by the
Assembly of the League of Nations in 1924—
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expressly provides that the waters of bays, as de-
fined in that article (i.e. bays bordered by a single
State, where the distance between the two shores
does not exceed ten marine miles, ‘““unless a greater
distance has been established by continuous and
immemorial usage”) are to be assimilated to in-
ternal waters. Likewise, Article 7, paragraph 4,
of the Territorial Sea Convention stipulates that
the waters enclosed by a baseline drawn across the
entrance of a bay, the width of which does not ex-
ceed twenty-four miles, “shall be considered as in-
ternal waters.” Although paragraph 6 of the same
article expressly excludes historic bays from the
scope of the provisions of this article, it is clearly
understood that the intention of this stipulation
was to recognize some departure from the restric-
tive rules envisaged for ordinary bays, the en-
trance of which—if claimed as territorial bays—
could not exceed a certain width. This question
does not arise in respect of historic bays.

It may therefore be confidently assumed that
this provision is not meant to indicate any distine-
tion between the legal regime of the waters of
ordinary bays, recognized as territorial bays, and
the regime accorded to historic bays. Both cate-
gories of bays are to be regarded as internal
waters.

The theory advanced by the United States that
the waters of East Bay are part of the territorial sea
instead of inland waters is likewise disputed by the
Convention. The rules of Article 7 of the Convention,
it will be noted, are prescribed solely for the purpose
of defining the baseline for the measurement of the
territorial sea across the mouths of or within bays, and
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that the waters inside that line are inland waters. Ac-
cordingly, the only sensible meaning of Section 6 of
Article 7 (the exception of historic bays) is that a
baseline drawn across the entrance of historic bays
encloses inland waters. Thus, in the document, His-
toric Bays, Memorandum of the Secretariat of the
United Nations, Document A/CONF. 13/1, one of the
United States’ own exhibits in the case (Exh. 97), we
find:

“It is always necessary to remember, in dealing
with ‘historic waters,” the essential point that
those waters are internal waters. This fact ex-
plains many aspects which would be otherwise
difficult to grasp. The theory was originally
evolved to apply to ‘bays,” and is still referred to
as the theory of ‘historic bays,” because it was
never envisaged that it might apply except in areas
which, by reason of their configuration, are gen-
erally not used as major international routes of
transit;...” Historic Bays 117, (See also Juridical
Regime 163 wherein it is stated that the domi-
nant opinion is that historic bays are internal
waters.)?°

20 “T1t has long been part of international law that, on a
basis of long-continued user and treatment as part of the
coastal domain, waters which would not otherwise have
that character may be claimed as territorial or as internal
waters—usually the latter, because, in practice, the doctrine
has hitherto been applied mainly to ‘historic bays’ i.e., by
permitting a closing line irrespective of length to be drawn
across the entrance to certain bays respecting which a
historic claim could be substantiated, thus converting the
entire waters of the bay into internal or national waters. The
Court in the Fisheries case defined historic waters as follows
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McDougal and Burke, in their recognized author-
ity, The Public Order of the Oceans, at 340, (1962),
in commenting on historic bays, had this to say:

Turning now to policy with respect to his-
toric bays, the most general question is that of
identifying the conditions which create general
expectations that the waters of a bay are within
the territory of a state fo the same extent as the
adjoining land masses. The primary factors for
community policy relate to the patterns of practice
which are advanced to support the notion of a
prior assertion of authority and to the conditions
which may be said to characterize acquiescence
in such a claim by other states.

Although writers and experts in codification
place great emphasis and importance on the usage,
or practices, of a coastal state in exercise of au-
thority over a bay, it is not here suggested that a
coastal state’s expectation about its authority over
a bay must be unequivocally manifested by an ex-
plicit claim that the bay is considered within in-
ternal waters. Control of fisheries, imposition of
administrative requlations upon foreign vessels,
legislative enactments and local judicial decisions
affecting foreign vessels all may serve to indicate
the local belief that the bay is a part of state terri-
tory. Similarly the element of acquiescence should

(1.C.J., 1951, p. 130): ‘By “historic waters” are usually
meant waters which are treated as internal waters but
which would not have that character were it not for the
existence of an historic title’.” The British Year Book of
International Law 1954, Thirty-first year of Issue, The Law
and Procedure of the International Court of Justice, 1951-54,
by Sir Gerald Fitzmaurice, at page 381. [Emphasis added].
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not be regarded technically; lack of protest by in-
terested states even to equivocal practices, the gen-
eral assumptions of writers over a period of time,
and the response of decision-makers both national
and international would appear sufficient indica-
tion of concurrence with the coastal expectation
to establish evidence of a community expectation.
[Emphasis added].

On the basis of the above authorities, having found
that the acts of sovereignty exercised by Louisiana
over Kast Bay were sufficient, at least, to establish
the waters as part of the territorial sea, the Special
Master should have determined that the waters of East
Bay are historic inland waters.

The Master’s determination that assertions of
sovereignty by Louisiana established the waters as part
of the territorial sea and are not probative of historie
inland waters is apparently based upon a misunder-
standing of a certain facet of this Court’s opinion
in Louisiana III relating to rejection of the historie
walers claim of Louisiana based solely on the Inland
Water Line designated under the Act of 1895.** The im-
portance of statements of the Court on this subject
lies not in any erroneous implication that jurisdie-
tional acts which may be done both in territorial and
in inland waters are not probative of an historic in-
land bay claim; for no such legal rule was presented
in the portion of the Court’s opinion discussing “his-
toric and inland waters.” The only agreed rules for
historic bay determination given by the Court, for

21 Act of February 19, 1895, 28 Stat. 692.
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which it found substantial accord, were referred to
in notes 102 and 104. See 394 U.S. 11, at 23 n. 27;
cross-referenced at 75 n. 102.

These factors are: (1) The exercise of au-
thority. .. (2) the continuity of this exercise...
(8) the attitude of foreign states. 394 U.S. 11,
at 23 n. 27.

It is true, the Court indicated other considerations
in notes 28 and 30, by way of obiter, in the context
of dealing with Louisiana’s historiec waters claim based
on the Act of 1895. We emphasize the word waters to
show that the relevancy of the Court’s remarks in
notes 28 and 30 (394 U.S. 11, at 24, 26), about matters
for which there was a want of accord, was further
lessened by the context. The context was not a dis-
cussion of historic bay claims, but of the broad his-
toric waters claim based upon the former Inland
Water Line position or Coast Guard Line argument
which was an historic waters contention, and, included
waters seaward of bays, not an historic bay contention.
Notes 28 and 30, 394 U.S. 11, at 24, 26 both quoted
Juridical Regime. Note 28 reads:

Historic title can be obtained over territorial
as well as inland waters, depending on the kind
of jurisdiction exercised over the area. “If the
claimant State exercised sovereignty as over in-
ternal waters, the area claimed would be internal
waters, and if the sovereignty exercised was
sovereignty as over the territorial sea, the area
would be territorial sea.” Juridical Regime of
Historic Waters Including Historic Bays, supra,
n. 27, at 23.
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Note 30 reads:

The recent United Nations study of the con-
cept of historic waters concluded that “if the
claimant State allowed the innocent passage
of foreign ships through the waters claimed,
it could not acquire an historic title to these waters
as internal waters, only as territorial sea.” Juri-
dical Regime of Historic Waters, Including His-
toric Bays, supra, n. 27, at 23. Under that test,
since the United States has not claimed the right
to exclude foreign vessels from within the “In-
land Water Line,” that line could at most en-

close historic territorial waters. [Emphasis add-
ed].

The material referred to as being at page 23 is
found in the typed copy of the Juridical Regime docu-
ment at page 66, U.S. Exh. 99, paragraph 164. Para-
graph 163 had stated the general proposition that
as to historic bays, the coast of which belong to a
single state, the waters were internal waters and
that the territorial waters commence outside that
line.

. . . [T]he dominant opinion, as gathered from
the statements assembled in the memorandum,
seems to be that “historic bays” the coasts of

which belong to a single State are internal waters.
[Emphasis added].

Paragraph 165 at page 67 of the document,
Juridical Regime, U. S. Exh. 99, made plain that the
principles quoted in notes 28 and 30 of this Court’s
opinion, page 66 of U.S. Exh. 99, are reconciled with
paragraph 163’s statement by pointing out that the
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territorial waters classification can only appertain
to waters and not to bays.

This paragraph 165 reads as follows:

In the latter case, [referring to historic
waters that are part of the territorial sea rather
than inland in character] it would be preferable
not to speak of an “historic bay” but of “historic
waters” of some other kind.

The terms waters and bays were employed quite
advisedly according to their context in the text of the
Court’s opinion. Thus, when an indentation sufficient
to be deemed a bay is the situs of the act, the act
coupled with the geography shows the inland nature
of the sovereignty asserted.?” It has been decided that
the waters claimed by Louisiana in the Mississippi
Delta on historic grounds, (and this is especially true
of East Bay), have a configuration sufficient to
characterize them as historic bays.

We do not pass on this contention except to note
that, by the terms of the Convention, historic bays
need not conform to the normal geographic tests
and therefore need not be true bays. How un-
like a true bay a body of water can be and still
qualify as a historic bay we need not decide, for
all of the areas of the Mississippi River Delta
which Louisiana claims to be historic inland

22 This is the reason the drafters of the Convention, in
preparing Article 7, used a closing line between the headlands
of a bay to enclose inland waters instead of measuring from
the low water within the bay. Where a bay is an historic bay,
the waters behind the closing line are inland waters, not part
inland and part territorial.
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waters are indentations sufficiently resembling
bays that they would clearly qualify under Arti-
cle 7 (6) if historic title can be proved. United
States v. Louisiana, 394 U.S. 11, at 75 n, 100.
[Emphasis added].

There was no evidence introduced in the record
that foreign nationals were permitted innocent pas-
sage in East Bay. To the contrary, the evidence, as
found by the Special Master, establishes that Lou-
isiana used armed vessels to require foreign nationals
to secure fishing licenses to fish in East Bay and that
foreign nationals were required to abide by Louisiana’s
fishing laws and regulations. Somehow, the federal
arguments concerning innocent passage have per-
verted the meaning of what was done in the document
Juridical Regime, changing a rule that permitting
innocent passage shows merely territorial intent into
a false rule that only acts actually expelling foreigners
physically are probative of an inland intent. The United
States has failed to cite any authority for such a
rule.?® There is no occasion for innocent passage within
East Bay, for innocent passage relates to routes which
connect parts of the high seas, not entrances to inland
waters nor inland waters themselves.

The United States urged in the Alaskan case,
that the waters in Cook Inlet were territorial waters
instead of historic inland waters. The U. S. District
Court found that the United States, and later the
State of Alaska, regulated fishing in Cook Inlet and

23 Moreover, Louisiana did expel foreigners.
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on this evidence found Cook Inlet was an historic
bay and the waters therein were necessarily inland,
thereby rejecting the same argument advanced by the
United States and adopted by the Special Master in
this case. This holding by the Distriet Court was
affirmed by the United States Ninth Circuit Court
of Appeals.*

The evidence on Louisiana’s historic bay claim is
more substantial than that in the Alaskan case on
which the Court found Cook Inlet was an historic bay
necessarily containing inland waters landward of the
closing line between its two headlands.

On the urging of the United States, the Special
Master held that the only test to be applied in assessing
what acts of sovereignty over a bay establish an his-
toric bay as inland waters instead of territorial waters,
were acts which interfere with the right of innocent
passage of foreign vessels. It was on this premise
that the Special Master determined

The regulation of fishing within the territorial
seas off the coast of the States to the extent
that it does not conflict with federal law has long
been recognized. See Manchester v. Massachusetts,
139 U.S. 240 (1891); Skiriotes v. Florida, 313
U.S. 69 (1941) ; Toomer v. Witsell, 334 U.S. 385
(1948). Report, at 20.

Unfortunately, the Special Master failed, in adopt-

24 United States v. Alaska, 352 F.Supp. 815, affirmed
by United States Court of Appeals, 9th Circuit 497 F.2d
1155 (1974). Application is now pending before this Court
by the United States for writ of certiorari under No. 73-1888.
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ing the reasoning advanced by the United States, to
give effect to Louisiana’s enforcement of its fishing
and game laws against foreign nationals in East Bay
and the other bays along the Louisiana coast. The
United States does not permit unauthorized foreign
nationals to fish in inland waters or the three-mile
territorial sea. When Louisiana enforced its game
and fishing laws against foreign nationals in East
Bay, it was asserting acts of sovereignty over the
total of East Bay and three miles gulfward from the
closing line of East Bay. It has been recognized in
international law, as we will demonstrate, that the
enforcement for a long period of time by a nation of
its fishing laws in a bay against foreign nationals
is sufficient to create historic inland waters even
though the bay does not qualify as a juridical bay.*®

The Court has already held the United States
could urge acts of sovereignty exercised by Louisiana
in establishing inland waters. Where Louisiana’s title
to East Bay as an historic bay had ripened in 1948
by past events, the United States cannot now disavow
East Bay as an historic bay to the prejudice of Lou-
isiana. The cases cited by the Special Master, men-
tioned above, relate to a state enforcing its laws against
its own citizens. We do not question the rulings in
those cases. Those cases did not deal with the question
of a state enforcing its laws in a bay against foreign
nationals, such as Japanese, Chinese, Filipino, Mexican

25 McDougal and Burke, THE PUBLIC ORDER OF THE
OCEANS, at 840. See authorities on pages 84, 39-42 of this brief.
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and Spanish. Requiring foreign nationals to purchase
fishing licenses from Louisiana, and forcing foreign
nationals to obey Louisiana fishing laws in East Bay,
certainly interfered with their innocent passage in
East Bay, the same as the arresting of Mexicans in East
Bay 4.3 miles east of Southwest Pass in about 1946.
Report, Finding of Fact No. 12, at 69. If Japanese,
Chinese, Filipino, Mexican and Spanish had not ob-
tained Louisiana licenses, they would have been pre-
vented from fishing in East Bay or they would have
been arrested if they fished without licenses as certain
Mexican nationals were arrested. The fact that they
purchased licenses and were checked by the Wild Life
and Fisheries personnel showed their acquiescence
in Louisiana’s title to these inland waters. These acts
of sovereignty inure to the benefit of the United States
under the ruling of this Court in establishing Lou-
isiana’s inland waters.?®

Claims to exclusive rights and exercise of sover-
eignty over bays in enforcing these rights have re-
sulted in establishment of historic bays, particularly
when these acts were prior to the Geneva Convention
on Fishing and Conservation of the Living Resources
of the High Seas of 1958. The granting of leases over
the area to be used for fishing and the requiring of
licenses to fish in the areas are assertions of juris-
diction. Gidel, 1 Le driot international public de la
mer, 501 (1932) ; J.P.A. Francois, Deuxieme rapport
sur la haute mer, Doc. A/CN. 4/42, (1951) 2 Y.B.IL

26 This was long before the adoption of the Truman
Proclamation in 1945.
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L.C. 99; A. Papandreou, La situation juridique des
pecheries sedentaires en haute mer, 72 (1958). (Also
Queensland and Western Australia, Papandreou at
40-43 and 64-65; Frangois at 96-98). McDougal and
Burke, The Public Order of the Oceans.

To make an analogy to possession and prescription
rules of the Civil Law, from which International Law
on Historic Waters was derived, possession must be
open and unequivocally as owner; that is, there must
be acts suggestive of an intent to act as full owner.
Navigational regulation alone under the circumstances
described by the Court can well be understood as in-
sufficient. However, exclusive acts have plainly evi-
denced a domestic imperium and dominium in East
Bay: first, it is conceded that East Bay was a juridi-
cal bay until at least 1918, thereby removing any ques-
tion that East Bay was inland waters of Louisiana
until at least 1918. During the time East Bay was a
juridical bay, Louisiana exercised acts of sovereignty
over the bay which have continued to the present
time, such as: asserting its title to East Bay by
legislative acts open for inspection to the world; oyster
leasing that started in 1903; mineral leasing which
started in 1928; patrolling by armed vessels and armed
personnel to enforce Louisiana laws since 1900, and
arresting of foreigners in these waters for violating
the Louisiana law. These acts and other acts found
by the Special Master from the uncontradicted evi-
dence introduced by Louisiana are so overwhelmingly
exclusive that there should be no doubt as to their
efficacy for historic bay purposes, especially in an
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indentation which would give the plain geographic
connotation of an inland bay claim.

The true impact of note 30 of the Court opinion,
394 U.S. 11, at 26, pertaining to the effect of the
allowance of innocent passage, is that it is incumbent
upon the party contesting the assertions of juris-
diction to show that innocent passage was normally
or frequently allowed, that is, that the waters which
are the subject of the historic claim were an inter-
national route for traffic between parts of the high
seas. Not only did the United States fail to show
such a thing, but the character of East Bay precludes
such a showing. No vessel would go into East Bay for
the purpose of getting to another part of the high seas
but would only use it, navigationally, to enter or exit
inland waters. East Bay is not useful for innocent pas-
sage to connect parts of the high seas. Shallowness
or configuration makes international passage between
parts of the high seas in the areas impossible. The
real significance of the innocent passage quotation
from the Juridical Regime document is this: juris-
dictional acts which have been rejected as ineffective
to prove an inland historic title were in the context
of significant innocent passage, or the subject of an
express limiting declaration. United States v. Cali-
fornia, 381 U.S. 139, at 171-173, discussion of the
fact that the Santa Barbara channel served as an
important route of international passage which pre-
cluded it from being classed as inland water; dis-
cussion of Coast Guard Line in United States v. Lou-
isiana, 394 U.S. 11, at 27; and U.S. Exh. 99, at 66.
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The Special Master’s finding that Louisiana’s
evidence has merely territorial significance is incon-
sistent with many authorities which, as we have demon-
strated on the basis of lesser evidence than the undis-
puted evidence presented by Louisiana, have recognized
bays to be historic inland bays.

Thus, the authorities recognize that there was no
question that when Delaware Bay and Chesapeake
Bay were adjudicated to be historic bays, their waters
became inland waters of the United States. Op. A. G.
32 [1852]. Stetson v. United States, No. 3993 Class 1,
(2d Court of Commissioners of Alabama Claims).
This is likewise true of Long Island Sound. At first
Long Island Sound was not recognized by the United
States State Department as an historic bay, but this
was corrected by Mr. Leonard C. Meeker, Legal Ad-
visor for the State Department, in his letter to Mr.
Erwin N. Griswold, Solicitor General, dated April 8,
1969.2” When Long Island Sound was recognized as an
historic bay, no question was raised about its waters
being inland waters of the United States. See U. S.
Exhibit 108.?

27 . S. Exhibit 108.

28 The finding by the Special Master that East Bay is an
historic territorial bay means the Special Master determined
(1) Louisiana had claimed title to and exercised sovereignty
over the bay; (2) Louisiana had continued to exercise this
sovereignty over East Bay, and (8) foreign states had acqui-
esced in these acts of sovereignty, Although there was mno
evidence of any foreign national using East Bay for navigation
purposes, and Louisiana required foreigners to secure fishing
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The United States does not now dispute authority
of a state exercising sovereignty over bays to claim
historic waters. Juridical Regime, 80. What kind of
acts constitute “sovereignty” ? The United States con-
tends that the requisite exercise of sovereignty must
consist of acts directed against foreigners, The only
evidence in the record on this subject is that introduced
by Louisiana, which establishes that Louisiana’s en-
forcement policies in East Bay were directed both
against nationals and foreigners alike. The United
States did not offer one scintilla of evidence to es-
tablish that foreigners used East Bay without com-
plying with the laws, rules and regulations promul-
gated by Louisiana for fishing, hunting and exploring
for minerals in these waters. Certainly if there was
such evidence, the United States, with its vast re-
sources, would have produced it.

Recognizing that sovereignty must be effectively
exercised by deeds and not merely by proclamations,

licenses before fishing in East Bay, the Special Master de-
termined that the only element lacking was failing to inter-
fere with the innocent passage of ships of foreigners in
East Bay.

All historic bay closures claimed by Louisiana includ-
ing those of East Bay and Caillou Bay, have a width in
excess of 6 miles. Thus, claims that they enclosed territorial
sea rather than inland waters, would be inconsistent with the
repeatedly asserted United States position that it has never
claimed a territorial sea in excess of three miles. Foreigners
would have therefore understood exercises of jurisdiction
as being clearly inland in character, for United States policy
ag to inland waters was not restricted by a three mile limit,
certainly not as to historic bays.
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the writers of the Juridical Regime stated:

This does not, however, imply that the State
necessarily must have undertaken concrete ac-
tion to enforce its relevant laws and regulations
within or with respect to the area claimed. It is
not impossible that these laws and regulations
were respected without the State having to re-
sort to particular acts of enforcement. It is, how-
ever, essential that, to the extent that action
on the part of the State and its organs was neces-
sary to maintain authority over the area, such
action was undertaken. Juridical Regime 99.

The absence of foreign vessels (except those who
recognized Louisiana’s sovereignty by the purchase of
licenses from Louisiana) and Louisiana’s policy of
enforcing its laws and rules in the waters of East
Bay against nationals and foreigners alike satisfy this
pronouncement. In discussing the kind of authoritative
acts the State must exercise, the author of the Jurid-
ical Regime document stated:

Suppose. . . that the State has continuously as-
serted that its citizens had the exclusive right
to fish in the area, and had, in accordance with
this assertion, kept foreign fishermen away from
the area or taken action against them. In that
case the State in fact exercised sovereignty over
the area, and its claim, on a historical basis, that
it had the right to continue to do so would be a
claim to the area as its ‘“historic waters”. The
authority exercised by the State would be commen-
surate to the claim and would form a valid basis
for the claim (without prejudice to the condition
that the other requirements for the title must also
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be fulfilled). Juridical Regime 86.° [Emphasis
added].

The author went on to quote the opinions of promi-
nent and internationally recognized writers on the
subject. Gidel, in discussing the acts by which au-
thority is exercised, stated:

“It is hard to specify categorically what kind
of acts of appropriation constitute sufficient evi-
dence: the exclusion from these areas of foreign
vessels or their subjection to rules imposed by
the coastal State which exceed the normal scope
of regulations made in the interests of navigation
would obviously be acts affording convincing evi-
dence of the State’s intent. It would, however,
be too strict to insist that only such acts con-
stitute evidence. In the Grisbadarna dispute be-
tween Sweden and Norway, the judgment of 23
October, 1909 mentions that ‘Sweden has per-
formed various acts. . . owning to her conviction
that these regions were Swedish, as, for instance,
the placing of beacons, the measurement of the
sea, and the installation of a light-boat, being
acts which involved considerable expense and in
doing which she not only thought that she was
exercising her right but even more that she was
performing her duty.” ” Juridical Regime 89.
[ Emphasis added].

Bourquin, another writer, agreed and stated:

“What acts under municipal law can be cited

2% See Deposition of Captain Schouest on the armed patrols
commencing in 1919, and how the Japanese and other foreign-
ers honored them. Appendix I, at 158. See also depositions of
other law enforcement officers. Appendix I, at 154-162.
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as expressing its desire to act as the sovereign?
That is a matter very difficult, if not impossible,
to determine a priori. There are some acts which
are manifestly not open to any misunderstanding
in this regard. The State which forbids foreign
ships to penetrate the bay or to fish therein in-
disputably demonstrates by such action its de-
sire to act as the sovereign.” Juridical Regime
90. [Emphasis added].

In the Anglo-Norwegian Fisheries Case, United
Kingdom v. Norway, [1951] 1.C.J. 116, Norway stated
in its Counter-Memorial:

“It cannot seriously be questioned that, in the
application of the theory of historic waters, acts
under minicipal [sic] law on the part of the
coastal State are of the essence. Such acts are
implicit in an historic title. It is the exercise of
sovereignty that lies at the basis of the title.
It is the peaceful and continuous exercise thereof
over a prolonged period that assumes an inter-
national significance and becomes one of the
elements of the international juridical order.”
Juridical Regime 93.

Clearly Louisiana’s evidence meets the test set
forth in the above-quoted portions of the Juridical
Regime, an authority admitted by the United States
to be controlling in this case. This Court has already
decided that state acts may be considered in establish-
ing sovereignty over inland waters.

The Court having recognized that the definition of
historic inland waters is imprecise, Louisiana fol-
lowed the teachings of this Court, as suggested in its
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opinion, to determine if its historic inland waters
would meet the international test. Louisiana called
as a witness, Dr. Leo Bouchez, Associate Professor,
Institute of Public International Law of the University
of Utrecht, the Netherlands, who was recognized by
this Court as an authority on the law of the sea, to
testify what an international tribunal with appropriate
jurisdiction would hold the customary international
law to be in establishing inland waters.*°

After Louisiana had introduced its evidence as to
acts of sovereignty and jurisdiction exercised by Lou-
isiana and United States over East Bay (summarized
by the Special Master in his findings as Appendix
B [Report, at 67-69]), Dr. Bouchez was then called
as a witness. Dr. Bouchez was asked a hypothetical
question, assuming facts established respecting East
Bay substantially as the Master has found them to be.
What would an international tribunal determine to be
the legal rights of the adjacent state in the water
and the subsoil of the area involved in the assumed
facts?

Dr. Bouchez’ opinion, expressed at page 992 of
the transcript, was that such a hypothetical indentation
would come under the regime of internal waters as
fitting the historie bay doctrine.

30 Dr. Bouchez was recognized by the Court as an au-
thority on historic inland waters. See United States v. Lou-
isiana, 394 U.S. 11, at 22 n. 23, 23 n. 27, 27 n. 31, 76 n. 103.
See La. Exh, 60 for an extensive history of Dr. Bouchez’ ex-
pert qualifications in the field of international maritime
boundary law.
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This testimony is the opinion of a recognized ex-
pert in the field of the law of the sea, which field
this Court has determined is imprecise. We respect-
fully urge that his expert opinion is entitled to great
weight in this proceeding.

Louisiana Need Not Show Actual Formal Acquies-
cence by a Foreign Government in Order to
Establish its Historic Bay Claims

In a further effort to defeat Louisiana’s claim,
the United States argued that Louisiana must show
actual acquiescence by foreign governments to es-
tablish an historic bay claim even though no foreign
government has ever protested the acts of sovereignty
exercised over East Bay by Louisiana and the United
States. While some proponents of the theory of ac-
quiescence require proof of express consent of other
States, it is generally agreed that “inaction” of those
States in favor of a line of conduct of a coastal State
would be sufficient. Thus, Sir Gerald Fitzmaurice
admits that the argument of the United Kingdom in
the Fisheries Case was really limited to the contention
that:

the true role of the theory [of historic rights]
is to compensate for the lack of any evidence of
express or active consent by States, by creating
a presumption of acquiescence arising from the
facts of the case and from the inaction and tolera-
tion of States. But of course it is still this pre-
sumed acquiescence, not the usage per se, which
creates the right. Moreover, the historic element
only creates a presumption of acquiescence. It
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remains open to any State against which the claim
is invoked to rebut this presumption if it can, and
to show that in all the circumstances it cannot
be held to have consented. [Fitzmaurice, ‘“The
Law and Procedure of the International Court of
Justice, 1951-54; General Principles and Sources
of Law,” 30 British Year Book of International
Law (1953), p. 1, at 29-30. See also McGibbon,
“The Scope of Acquiescence in International
Law,” 31 idem (1954), p. 143.]

As Bourquin puts it, what matters is whether the
reactions of other States “interfere with the peaceful
and continuous exercise of sovereignty” by a coastal
State to the point of divesting it of its chance to es-
tablish an historical title. “Obviously only acts of
opposition can have that effect. So long as the behavior
of the riparian State causes no protest abroad, the
exercise of sovereignty continues unimpeded.” Ac-
quiescence is not necessary; the “absence of any reac-
tion by foreign States is sufficient.” Bourquin, “Les
baies historiques,” Melanges Georges Sauser-Hall
(1952), p. 37, at 46.

Consequently, the United Nations study suggests
the abandonment of the term “acquiescence” and the
use instead of the term “toleration” (used also by the
International Court of Justice in the Fisheries Case,
[1951] I.C.J. 116, 138-39). Juridical Regime 111. Such
toleration ceases, if other States actually lodge an ef-
fective protest against the claim asserted by the coastal
State. To stop acquisition of a title, the opposition
must be sufficiently strong, both in the effectiveness
of the protest and the number of States opposing the
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claim. What is an effective protest depends on the
circumstances of the case, but an isolated protest by
one State only is certainly not sufficient. While the
coastal State has to prove the basis of its claim, a
State opposing such a claim would have to prove that
there has been sufficient opposition to nullify the claim.
It cannot be said that the whole burden of proof is on
the coastal State. There is no basis for the argument
of the United States that only actual expressed ac-
quiescence by a foreign nation must be established
before an historic bay claim can ripen.

The principle previously discussed that water
bodies once inland remain inland, accords with the
Supreme Court opinion, for it is derived from historical
geographical reasoning. Nor does the principle con-
flict with the ambulatory commentary of the Supreme
Court, if mechanistic literalism is avoided and con-
text considered. That ruling was mot in the context
of Mr. Miller’s point that water bodies, whether straits,
sounds or bays, remain subject to the jurisdiction of
a State once they fall under the jurisdiction of a State.
Surely the Supreme Court has recognized that no
amount of geographic change of the shoreline in an
historic bay will change its legal status, since con-
tinued legal status is not dependent on precise present

geography.

... [O]ther areas of water closely connected to
the shore, although they do not meet any precise
geographical test, may have achieved the status
of inland waters by the manner in which they
have been treated. .. 394 U.S. 11, at 23.
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A fortiori, if waters had formerly met precise
geographical tests and had also been treated as a bay,
failure to continue to meet precise geographic tests
would be immaterial. Thus, the doctrine is traceable
to this Court’s language. Mr. Miller at the Hague was
not speaking of mere changes of shoreline and related
three-mile projections from the shoreline; Mr. Miller
was speaking of geographic entities not changing
status.

The Holding that the United States had Effectively
Disclaimed Louisiana’s Historic Bays so that Louisiana
Would Have to Prove Its Historic Claim “Clear
Beyond Doubt” was in Error

The question after 1948, when the United States
made its oil claims for East Bay as against Louisiana,
is not whether thereafter the federal government con-
tinued to recognize the bay, for this Court said:

It would be [impermissible] to allow the United
States to prevent recognition of a historic title
which may have already ripened because of past
events but which is called into question for the
first time in a domestic lawsuit. The latter, we
believe, would approach an impermissible con-
traction of territory against which we cautioned
in United States v. California. United States wv.
Louisiana, 394 U.S. 11, at 77 n. 104.

The Special Master relied on evidence after Lou-
isiana’s title had already vested by past events to es-
tablish the United States disclaimed East Bay as an
historical bay. The acts of disclaimer were urged by
the United States to require proof by Louisiana beyond
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reasonable doubt. Other than the filing of this liti-
gation in 1949, the remaining acts of disclaimer as-
serted by the United States took place, commencing
in 1969, long after this litigation was under way and
consisted only in letters from a federal official to
another covering this litigation. This is evident by
the Special Master’s findings to this effect:

The United States has disclaimed any inten-
tion on its part of seeking to establish any in-
land waters along the coast of the State of Lou-
isiana on historic principles. In fact, the very
filing of the present suit and its vigorous pros-
ecution itself constitutes such a disclaimer. In
a letter dated April 8, 1969 from Leonard C.
Meeker, Legal Advisor, Department of State
to Erwin N. Griswold, Solicitor General, De-
partment of Justice (U.S. Exhibit 108) it is
stated:

“We are not aware of any foreign waters
which have been recognized as historic by the
United States.”

In a later letter dated April 4, 1970 from
John N, Mitchell, Attorney General of the United
States, to William P. Rogers, Secretary of State
of the United States (U.S. Exhibit 114) it is
further stated:

“[T]he Department is unaware of any evi-
dence regarding a claim by the United States
Government of historic bays in any other area
which would not now qualify as a legal bay under
Article 7, paragraphs 1-5, of the Convention on
the Territorial Sea and the Contiguous Zone.”
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In April 1971, the United States published
a set of 155 maps delimiting the three mile ter-
ritorial sea, the nine mile contiguous zone and
certain internal waters of the United States,
including the boundaries for the entire coast of
Louisiana (U.S. Exhibit 416D). These maps are
available for sale to the general public and have
been distributed to foreign governments in re-
sponse to requests to the United States Depart-
ment of State for documents delimiting the bound-
aries of the United States. As shown thereon,
those boundaries are entirely consistent with
the position taken by the United States in this
litigation, and do not include any historic bays
along the coast of Louisiana which would not
otherwise qualify as juridical bays. Report, at
16-17
The United States is urging this disclaimer of
inland waters along Louisiana’s coast, including East
Bay, so as to advance its unsound argument that Lou-
isiana’s claim of historic bays must be proved by
evidence “clear beyond doubt.” In the first place,
there was no disclaimer by the United States before
this litigation in 1949. In addition, the acts relied
on by the Special Master are not clear disclaimers of
historic waters.

In the letter from Leonard C. Meeker, Legal
Adviser, Department of State, to Erwin N. Griswold,
Solicitor General, dated April 8, 1969, Files, Depart-
ment of State (U. S. Exhibit 108), Mr. Meeker sug-
gested that the United States respond to Interroga-
tory #10 of Alaska as follows:

“The United States does not recognize as
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historic any bays with closure lines exceeding 24
miles. Prior recognition of historic water such as
Delaware Bay, Chesapeake Bay, and perhaps
Long Island Sound are now irrelevant since all
these bodies of water would now be inland under
the 24-mile closure rule. We are not aware of
any foreign waters which have been recognized
as historic by the United States.”

Note that none of the historic closures claimed by
Louisiana exceed 24 miles., He continued his letter:

It has now come to my attention that on
December 8, 1879, commissioners of New York
and Connecticut executed an agreement drawing
a common boundary between those two States
through Long Island Sound, which was ratified
by the legislatures of both States and was ap-
proved by Congress. Act of February 26, 1881,
21 Stat. 351. This Congressional action supplies
the element of formal governmental assertion
that I previously supposed to be dubious, and
leaves unquestionable the status of Long Island
Sound as historic inland waters. The status of
the Sound as “historic” has never been disputed.
Cf. Jessup, The Law of Territorial Waters and
Maritime Jurisdiction (1927) 224-227; 4 White-
man, Digest of International Law (1965) 237,
241-242. This makes it unnecessary to consider
the applicability of a 24-mile closing line under
Article 7 of the Convention on the Territorial
Sea and the Contiguous Zone. [Emphasis added].

Then, at the end of the letter, he stated:

I suggest that the United States’ responses
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to Alaska’s interrogatories should be amended to
reflect the foregoing.

This letter does not purport to disclaim any
historical inland waters along the coast of Louisiana.
It states that the United States does not recognize
as historic any bays or closing lines exceeding 24
miles and that the writer is not aware of any foreign
waters which have been recognized as historic by the
United States. Mr. Meeker then went on to recognize
that although he initially stated that Long Island
Sound was not historic waters, he has now determined
that it is historic waters and that the status of Long
Island Sound as historic inland waters has never been
disputed.®

The next document cited is a letter from Leonard
C. Meeker, Legal Adviser, Department of State, to
Shiro Kashiwa, Assistant Attorney General, dated
July 3, 1969, Files, Department of Justice (U.S. Ex-
hibit 109). This letter merely related to Cook Inlet.
In this connection Mr. Meeker said:

In its conduct of United States foreign re-
lations the Department of State does not consider
that Cook Inlet is a historic bay. On the basis
of the foregoing, it is my opinion that Cook Inlet
should not be considered a historic bay.

31 In gpite of this statement by Mr. Meeker, the United
States is now urging “Louisiana must prove that foreign
nations have acquiesced in the alleged claim.” Post-trial Brief
for the United States before the Special Master, United
States v. Louisiana, No. 9, Original, 1971, at 78. No such
proof is required, as admitted by Mr. Meeker in his letter of
April 8, 1969.
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Since this purported disclaimer only related to Cook
Inlet, it was not a disclaimer of historic inland waters
off the coast of Louisiana.

In his memorandum and order in United States
v. Alaska, U. S. District Judge von der Heydt,** in
commenting on this disclaimer by Mr. Meeker of the
State Department, had this to say:

The disclaimers in the instant case ap-
proach the impermissible contraction of authority
cautioned against by the Supreme Court, especial-
ly in view of the clear evidence of continuous as-
sertions of sovereignty over lower Cook Inlet.
Considering the circumstances under which they
were prepared, the Court assigns a low reliability
factor to the disclaimers. The first disclaimer
was a letter from the Legal Advisor to the Secre-
tary of State. The Court finds the evidence to
show the disclaimer to have been hastily prepared
and based on questionable research. The second
disclaimer was also a letter from the State De-
partment. That disclaimer was prepared two years
after the commencement of this action, and was
vulnerable to self-serving interests. United States
v. Alaska, 352 F. Supp. 815 (1972), at 818-819.

The next document referred to is a letter from
John N. Mitchell, Attorney General, to William P.
Rogers, Secretary of State, dated January 30, 1970,
Files, Department of State (U.S. Exhibit 110), in
which it is stated:

32 Judge von der Heydt found Cook Imlet an historic
bay. His opinion has been affirmed by the 9th Circuit Court
of Appeals and writs of certiorari have been applied for by

the United States to this Court. United States v. Alaska, 497
F.2d 1155 (1974).
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In formulating our positions on these matters
we have been in close contact with the office of
the Legal Adviser. As a result, we have taken
the position that neither East Bay, nor Isle au
Breton Bay, nor Caillou Bay is historic inland
waters of the United States and that the United
States has not drawn straight baselines on the
Mississippi River Delta or at Caillou Bay.

In his reply to that letter, William P. Rogers,
Secretary of State, wrote to John N. Mitchell, At-
torney General, on April 14, 1970, Files, Department
of State (U.S. Exhibit 114):

With respect to the questions raised in your
January 30 letter, the territorial sea of the United
States is measured in strict conformity with the
provisions of the Convention on the Territorial
Sea and the Contiguous Zone. The United States
Government has taken no action to establish a
system of straight baselines pursuant to Article
4 of that Convention or customary international
law with respect to any area along its coast. Re-
garding historic bays, the Legal Adviser, by letter
dated February 20, 1969, to the Solicitor General,
has already expressed his opinion on the status
of Long Island Sound. The Department is un-
aware of any evidence regarding a claim by the
United States Government of historic bays in
any other area which would not now qualify as
a legal bay under Article 7, paragraphs 1-5, of
the Convention on the Territorial Sea and the
Contiguous Zone. It has, for example, found no
such evidence with respect to the area mentioned
in your letter. [Emphasis added].
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This statement by the Secretary of State cannot
be treated as a disclaimer of any historic inland waters
along the Louisiana coast. The only thing the Secretary
of State is saying is that the United States has not es-
tablished a system of straight baselines along the
coast of Louisiana under Article 4 of the Convention
which was adopted in 1961, and he is unaware of any
evidence regarding claims by the United States of his-
toric bays in any other area which would not qualify
as a legal bay under Article 7. The Secretary of State
then referred to the original letter from the Legal Ad-
viser of the State Department to the Solicitor General,
dated February 20, 1969, in which, at that time, the
Legal Adviser had stated that Long Island Sound
was not historic inland waters. This was later cor-
rected by the letter of April 8, 1969 (U.S. Exhibit
108), which we have already quoted. There the Legal
Adviser stated that from additional research, he had
determined that Long Island Sound was unquestion-
ably historic waters. The letter was couched in terms
so as not to act as a disclaimer in the event the evidence
justified such historical inland waters.

The Master then refers to a set of 155 maps de-
lineating the three-mile territorial sea, dated in April,
1971, and introduced over the objection of Louisiana
as U. S. Exhibit 416D. These maps were prepared by
the United States during the trial of this case and
after Louisiana had put on the majority of its evi-
dence.

These maps carried the following legend:
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CAUTION
THIS DOCUMENT IS NOT FOR USE IN
NAVIGATION

The lines drawn on this document delimit
provisionally the territorial sea, contiguous zone,
and certain internal waters of the United States.
They have been prepared by an interdepartmental
committee and represent its interpretation of re-
levant legal principles as applied to the geo-
graphical information shown on a Coast and
Geodetic Survey nautical chart which has been
used as a base. These lines are subject to re-
vision whenever it is required by amplification
or correction of the information shown on the
chart or by reinterpretation of the legal principles
involved. This document does not attempt to de-
lineate international boundaries and is not to
be understood as asserting or implying where
they are located.

Judge von der Heydt, in the Alaskan case, in his
findings of fact and conclusions of law, dated the 29th
day of January, 1973, found the disclaimers advanced
by the United States in that case ineffective, for he
stated :

103. The so-called disclaimers relied upon by
the United States government are ineffectual be-
cause (a) they are refuted by historic evidence,
referred to above, which is clear beyond doubt;
(b) they were hastily prepared, based on ques-
tionable research, and offered in a self-serving
effort by the federal government to have the Court
disregard historic facts; and (¢) came at a time
when historie title had already ripened into owner-
ship of the disputed area of Cook Inlet.
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104. The background investigation pertain-
ing to the letter from Abram Chayes to Frank J.
Barry dated May 8, 1962 was done by a staff
assistant in the Office of the Secretary of State’s
Legal Advisor. The investigation was limited to
records of the State Department. (Exhibit 58;
Chayes’ depos. pp. 5-12; Yingling’s depos. pp. 5-
12;15-16; 18-21)

105. The background investigation pertain-
ing to said letter was inadequate in that: (a) not
all of the records of the State Department or other
departments necessary to form an adequate basis
for the conclusions contained in said letter were
searched; (b) an adequate investigation would
have required research by one person of at least
three months, whereas in fact, the one person as-
signed to the project took only six days. (Simon’s
depos., pp. 54-55; Exhibits HT; HT-1; Alaska’s
11th Set of Interrogatories No. 4)

106. The conclusions contained in the letter
from Leonard Meeker to Shiro Kashiwa, dated
July 8, 1969, were based on no research other than
that referred to above, plus an insignificant
amount of additional research. (Carter’s depos.,
pp. 6-11)

107. The charts depicted by Exhibit 73 were
drafted by the Law of the Sea Baseline Committee
at a time when this case was pending in this court.
Among the members of that committee at the time
was the principal attorney for the United States
in this litigation. Said exhibit cannot be said to be
an unbiased product. (Hodgson’s depos., pp. 10-
15; Exhbits HY, HX, IB, IC, IC-1)

108. The background factual research per-
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taining to Exhibit 73 was based upon no informa-
tion other than that referred to in Findings 104-
106. (Hodgson’s depos., pp. 6-7; 44-45; 48-49)

109. Contrary to the position now advanced
by the United States in lower Cook Inlet, the Base-
line Committee determined Long Island Sound to
be historic waters of the United States in the ab-
sence of a declaration by the Executive Branch
to that effect. The Baseline Committee failed to
discuss, in its deliberations, the possible historic
status of Cook Inlet and it is clear such committee
did not have before it the evidence which has been
presented to this Court (Hodgson’s depos., pp. 49,

- 151-153; 157-159; Exhibit HX).**

Even if the Court considers the documents as dis-
claimers, such disclaimers, under this Court’s holding,
cannot now divest Louisiana of title to inland waters
already vested in 1948.

This Court said:

The only fair way to apply the Convention’s recog-
nition of historic bays to this case, then, is to treat
the claim of historic waters as if it were being
made by the national sovereign and opposed by
another nation. 394 U.S. 11, at 77,

The government attempted to nullify this lan-
guage by the argument that historic waters are based
upon sovereignty; that only the United States Govern-
ment has sovereignty; and so it is impossible for a State

33 Pinding of Facts and Conclusions of Law by Judge
von der Heydt. Appendix “C” to petition for writ of certiorari
to the United States District Court of Appeal for the Ninth
Circuit No. 73-1888, p. 46(a).
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to have historic waters not claimed to be such by the
United States.** We consider the argument quite un-
reasonable, especially in the light of the statement by
the Court. Clearly, the matter of national sovereignty
based on State action may not be disputed by the
United States to defeat the historic claims already
vested in Louisiana. Nor is the assertion of the United
States that the claims must be proved “clear beyond
doubt” valid. The italicized words are lifted out of
context and are clearly not within the concept of the
reference by the Supreme Court to the Special Master.
The Court said that in the California case it had noted
at page 175:

. . . we were “reluctant to hold that such a dis-
claimer would be decisive in all circumstances, for
a case might arise in which the historic evidence
was clear beyond doubt.” 394 U.S. 11, at 77.

But the Court certainly did not make the test one of
“clear beyond doubt,” nor did it leave the matter to the
wish of the executive department of the government,
for the Court said:

Thus, the Court indicated its unwillingness to give
the United States the same complete discretion to
block a claim of historic inland waters as it pos-
sesses to decline to draw straight baselines.

3¢ To sustain this statement, the United States cites the
cases of Jones v. United States, 137 U.S. 202, at 221; Pearcy
v. Stranahan, 205 U.S. 257, at 265; and Vermilva-Brown
Co. v. Connell, 335 U.S. 877, at 380. We do not disagree with
the holding in these cases, but they are not applicable here,
for the Court, in its opinion, has interpreted the provisions
of the Convention and has determined the criteria on which
the Speical Master is to consider this case.
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While we do not now decide that Louisiana’s
evidence of historic waters is ‘“clear beyond
doubt,” neither are we in a position to say that it
is so “questionable” that the United States’ dis-
claimer is conclusive. Ibid.

In commenting on the burden of proof in the
Alaska case, Judge James A. von der Heydt said:

The final qualification concerns the quantum
of proof required for a showing of historic title.
The expression “clear beyond doubt”; as it first
appeared in United States v. California, 381 U.S.,
at 175, 85 S.Ct. 1401, could very well not have
been intended by the Supreme Court to establish
such a high standard of proof in all cases. The
context in which that phrase appeared pertained
to the legal effect of a disclaimer by the United
States in the face of questionable evidence of his-
toric title. The context of this case is clearly dis-
tinguishable. Further, there is other language in
that case which implies that no rigorous standard
of proof is required to prove historic title. 381 U.S.,
at 174, 85 S.Ct. 1401. Nor do the long respected
commentators of international law appear to
require a rigorous standard of proof. Juridical
Regime 1581. Despite this uncertainty over the
burden of proof, this Court will adhere to the
higher standard of proof, for the reason the Court
finds the State of Alaska has satisfied the require-
ments for establishment of historic title even
under the more rigorous standard.®

Louisiana agrees with Judge James A. von der
Heydt, in the Alaskan case, that the Court did not in-

85 United States v. Alaska, 352 ¥. Supp. 815, at 819.



59

tend to establish such a high standard of proof that
would meet the test “clear beyond doubt.” Even if it
were the intent of the Court to establish such a rigorous
standard, Louisiana’s evidence meets such a standard
and we urge that the Court find that East Bay is an
historic bay containing inland waters landward of a
closing line from X=2,697,850, Y=117,200 to X=
2,609,180, Y=91,445.
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SECOND EXCEPTION
OTHER HISTORIC BAYS

The State of Louisiana further excepts to the
Special Master’s conclusions that the waters treat-
ed by Louisiana as inland historic waters in the
remaining Mississippi River Delta and Caillou
Bay are not now historic inland waters, but are
part of the territorial sea or high seas, notwith-
standing his finding that the facts presented by
Louisiana are undisputed and must be taken as
true.

MISSISSIPPI DELTA BAYS

It is conceded the other bays in the Mississippi
Delta are juridical bays, the only dispute being the
proper headlands from which to draw the closing lines.
It is Louisiana’s position that these bays are historic
bays to their outermost headlands. We must remember,
Louisiana’s title to these bays from “an imaginary line
joining outermost mudlumps and other features mark-
ing the seaward terminus of the bays” ** was not dis-
puted by the United States until 1948.%"

Our argument in this brief demonstrating that
East Bay is an historic bay applies in large measure
to these other Mississippi Delta bays. We will not re-
peat such argument in this section of the brief.

What areas would the United States and Louisi-
ana have a greater interest in maintaining as part of
the inland waters of the United States than the bays

36 Report, Finding of Fact No. 6, at 68.
37 Report, Finding of Fact No. 186, at 69.
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formed by the delta of the great Mississippi River?

There was no question about the inland character
of these waters before 1948. This was only three years
after the Truman Proclamation of 1945 in which the
United States asserted ownership to the minerals in
the Continental Shelf. Even though the United States
would gain title to minerals by restricting the inland
waters in the Mississippi Delta, it is of even greater
importance to maintain the inland waters claimed by
Louisiana prior to 1948 in the delta for it is from the
gulfward limits of the inland waters that the terri-
torial sea and fishing zones are measured. The protec-
tion of the delta from foreign nationals is of prime
importance and should override any attempt by the
United States to weaken the protection of this area by
now trying to disclaim inland waters, title to which
vested in Louisiana prior to 1948. Louisiana’s title was
asserted long before oil was discovered.

The findings of fact by the Special Master (Re-
port, at 67-69) relate in most part to the total Missis-
sippi Delta area.*® This is also true of the Tern Islands
Reservation, Inland Water Lines, charts of this Court
in the Mississippi-Louisiana case, and Proudfoot, Mea-
surement of Geographic Area. These acts of sover-
eignty in the delta area are discussed in detail at pages
178, 182-184 of Appendix I. As to the remaining bays
of the delta, we respectfully urge that the Court should

38 See Appendix I, at 172-184 for a detailed discussion of
and ftranscript references to the evidence sustaining Lou-
isiana’s position.
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adopt closing lines enclosing the historic waters of the
bays as follows:

(1) Isle au Breton Bay—The closing line for the
historic waters of Isle au Breton Bay is a line from
X=2,737,288, Y=345,654 to X=2,755,325, Y=204,680.

(2) Blind Bay—The closing line for the historic
waters of Blind Bay is a line from X=2,751,045, Y=
181,305 to X=2,726,105, Y=148,530.

(3) Garden Island Bay—The closing line for the
historic waters of Garden Island Bay is a line from
X=2,724,850, Y=148,150 to X=2,702,461, Y=124,148.

(4) West Bay—The closing line for the historic
waters of West Bay is a line from X=2,607,290, Y=
93,040 to X=2,590,100, Y=203,860.

Additionally, as treated in the discussion of The
“Anna” infra, p. 117-18, the mudlump island group-
ings enclose historic inland waters, which form part
of the mainland, both juridically and geographically.

CAILLOU BAY

Caillou Bay has been treated as a juridical and
historic bay by Louisiana from its admission into the
Union in 1812 to the present date. Caillou Bay has been
designated as a bay on maps since that date. When
Act 52 of 1904 and similar prior and subsequent acts
were passed by the Louisiana Legislature whereby
Louisiana claimed title to the beds and bottoms of all
bays on the Gulf, Caillou Bay was such a bay and title
was there again reaffirmed in the State of Louisiana.
Louisiana’s title to Caillou Bay was not called into
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question in this domestic litigation until 1968*° when
the United States, in the Proposed Supplemental Decree
No. 2 and its Memorandum in Support Thereof, urged
that Caillou Bay was not a juridical or historiec bay
and that part of the waters of Caillou Bay, formerly
recognized by the United States as being the inland
waters of Louisiana, was part of the open sea. 394
U.S. 11, at 73 n. 97.

Louisiana’s title to Caillou Bay as inland water,
both as a juridical bay and an historic bay, was vested
long prior to being called into question in this litiga-
tion in 1968, long after Louisiana’s title to East Bay
was called into question in 1948,

The Special Master, after hearing all of the evi-
dence in this case, stated:

In the absence of such a holding*® the Special Mas-
ter would upon the evidence presented before him

39 The United States recognized Caillou Bay as inland wa-
ters and Louisiana continued to lease Caillou Bay for oil, gas and
mineral purposes. The moneys received from these oil opera-
tions were excluded from the 1956 Interim Agreement between
the United States and Louisiana since it was recognized
that the waters of Caillou Bay belonged to the State of Lou-
isiana. It is only in 1968, when the United States changed
its position, that it is now claiming a portion of Caillou
Bay is the open sea and that some of the moneys received
by Louisiana should be paid to the United States under the
Outer Continental Shelf Lands Act. This change in position
will prejudice Louisiana since it will have to account for funds
long recognized by the United States as belonging to Louisiana,
and should create an estoppel against the United States.
This late change in position has prejudiced Louisiana. See
discussion of the surveying prejudice, infre at 148-150.

40 United States v. Louisiana, 394 U.S. 11, at 67 n. 88.
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be inclined to hold that based upon their size,
proximity, configuration, orientation and nature
these islands would constitute an extension of the
mainland and would therefore hold that Caillou
Bay is a juridical bay with a closing line between
points at coordinates X=2,117,317, Y=143,491
and X=2,076,201, Y=189,799. This would appear
to be in accord with the view of the Special Mas-
ter in the case of United States v. Florida, No. 52
original, in regard to certain of the Florida keys.
Report, at 50-51.

This holding of the Master was based on the state-
ment of the Court

Louisiana does not contend that any of the islands
in question is so closely aligned with the mainland
as to be deemed a part of it, and we agree that
none of the islands would fit that description.
394 U.S. 11, at 67 n. 88.

Louisiana respectfully states that the positions
attributed to it in the above note were based on incom-
plete evidence and before evidence was introduced in
the trial before the Special Master. Substantial evi-
dence was introduced by both Louisiana and the United
States, which formed the basis of the conclusion
reached by the Special Master. Caillou Bay is an his-
toric bay as well as a juridical bay.

Many of the acts found by the Special Master as
acts of sovereignty exercised by Louisiana (see Report,
Findings of Fact, at 67-69) apply to Caillou Bay.

We refer the Court to pages 184 to 210 of Lou-
isiana’s Appendix I to this brief for a more detailed
discussion of Louisiana’s historic claim to Caillou Bay.
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For the past twenty-eight years (1940 to 1968),
the water body known as Caillou Bay was explicitly
recognized by the United States as inland waters. This
was prior to the inception of and during the bulk of
the submerged lands litigation. Caillou Bay was treated
as inland waters by the Department of Commerce in
1940 for the purpose of taking the census of the United
States (Appendix I, at 192). This was likewise
true of the map prepared by the United States on
August 26, 1950, after the inception of this lawsuit in
1948 showing ““the most landward line that the Govern-
ment would claim for the Federal-State boundary”
(Appendix I, at 191 and 192). The evidence es-
tablishes that Caillou Bay has exhibited a configura-
tion and characteristics sufficiently bay-like to have
been considered a bay on maps and charts for over 130
years, and that the waters of Caillou Bay are com-
pletely surrounded by the lands and waters of Louisi-
ana, except for the opening facing on the Gulf of
Mexico and that various bayous and other tributaries
entering Caillou Bay are entirely situated within the
lands of Louisiana. Caillou Bay is well marked by
headlands inside of which the mariner instinctively
feels himself within the jurisdiction and dominion of
Louisiana.

All of Caillou Bay’s waters are such that they can
easily be patrolled and protected by the government en-
tity that has control of its shores, which in this case is
Louisiana. The waters of Caillou Bay have been suffi-
ciently enclosed to provide shelter for coastal craft and
Caillou Bay has never been a waterway for intercourse
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between nations. (Appendix I, at 203, 204) Louisiana
has claimed title and sovereignty over Caillou Bay by
various acts of the Louisiana Legislature as found by
the Special Master (Report, Finding of Fact No. 13,
at 69). Louisiana has enforced its fishing and hunt-
ing regulations over Caillou Bay from the early
1900’s as found by the Special Master (Report, Find-
ings of Fact, at 68 and 69). Louisiana has leased for
oil and gas purposes the waters and water bottoms of
Caillou Bay since 1928 and subsequent to the Truman
Proclamation of 1945.*

Louisiana respectfully urges that the Court find
Caillou Bay an historic bay with a closing line from
X=2,117,317, Y=143,491 to X=2,076,201, Y=189,799,
being the same closing line the Special Master recom-
mends as a closing line for Caillou Bay as a juridical
bay.

41 See Appendix I from pages 184-210.
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THIRD EXCEPTION
JURIDICAL EAST BAY

The State of Louisiana further excepts to the Spe-
cial Master’s failure to find that the portions of
East Bay seaward of Closing Lines C and D satisfy
the semicircle test: alternatively, the Report did
not reflect dates when closing lines seaward of
Lines C and D ceased to satisfy the test after
1918.

EAST BAY BEHIND LINE A HAS ALWAYS
QUALIFIED AS A BAY

This argument is the first of several on exceptions
which treat juridical bay questions. It pertains to East
Bay, between Southwest Pass and South Pass of the
Mississippi. Louisiana’s primary juridical position is
that a line (Line A)** using the outer natural* en-
trance points of the indentation both formerly and
presently qualifies as a bay closing line. It has always
so qualified, even more clearly in the past.

The Master noted that ““it appears to be conceded
that prior to 1918 it did so qualify.” Report, at 27. See
evidence summarized in Appendix I, at 129-132.*

2 From X = 2,697,850, Y = 117,200 at South Pass to
X = 2,624,995, Y = 108,700 at Southwest Pass as shown on
La. Exh. 197.

43 Article 7 requires use of natural entrance points. This
Court’s prior rejection of a closing line at East Bay involved
use of a jetty as a headland for a line that failed to pass the
semicircle test, due to the artificially widened mouth formed
by a four-mile jetty. 394 U.S. 11, at 53.

4 Appendix I is a document heretofore filed with the
Master as explained suprae in n. 10, which sought reconsidera-
tion of his draft Report, but which was rejected in globo with-
out a point by point consideration of the largely uncontested
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Evidence summarized, Appendix I, at 132-134, showed
East Bay was a bay and fully treated as a bay between
1918 and the filing of this suit. La. Exh. 23 and 23A
explained in the testimony of Dr. Morgan, tr. 388 et
seq., showed that the charts which existed at the time
of and prior to the filing of this suit demonstrated that
East Bay satisfied all bay tests, even the semicircle test
using the extremely conservative method approved by
the Master (Method 1). Appendix I, at 220-224, treat-
ing data on the configuration of East Bay on official
large-scale charts of the United States during the pe-
riod 1944 to 1956. The Convention requires use of such
charts, Article 3.

Before discussing each closing line alternative
claimed by Louisiana, it is well to note that this dis-
cussion, although intended for the juridical aspects
of the case, reinforces Louisiana’s historic claims.

This Court’s ecareful choice of language in recog-
nizing that historic bays need not conform to normal
geographic tests was not a finding that they must not
conform to normal geographic bay tests. Certainly,
Delaware Bay and Chesapeake Bay are no less historic
bays merely because they satisfy juridical or normal
geographic standards. Rather, the language of the
Court quoted supra, at 30-31, indicates historic bays
must possess a geographic bay-like configuration, al-

points made therein. Considered point by point, it required
reversal of most of the rulings of the Report which rejected
Louisiana’s claims. We shall hereafter refer to it frequently,
adopting material therein by reference, in the interest of
brevity.
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though they may have less than normal geographic
bay characteristics. 4 fortiori, satisfaction of normal
geographic bay standards for much of an indenta-
tion, even at present, is obviously a positive factor in
favor of an historic bay finding. Also, satisfaction of
the more stringent normal geographic standards in
the past over an extensive time period quite obviously
fortifies an historic bay claim. This is specially so
when it is considered that the international community
would have comprehended, even absent particular cor-
poreal acts, that a coastal state continuously claimed
inland authority as to a normal geographic bay. See
discussion and authorities quoted at 30-36, 43-46
supra on historic bay requirements.

Line A and All Other Alternative Lines Satisfy the
Semicircle Test by Use of the Article 7 Method of
Including Islands and Waters Outside of the
Low-Water Mark in the Area Measured

Louisiana’s position that even after 1956, Line A
qualifies to the present is predicated upon use of a
semicircle test area measurement method which fol-
lowed the direction of Article 7 of the Convention to
use islands and follow the low-water line, thus using
tributary waters. This Article states:

2. ... An indentation shall not, however, be
regarded as a bay unless its area is as large as, or
larger than, that of the semicircle whose diameter
is a line drawn across the mouth of that indenta-
tion.

3. For the purpose of measurement, the area
of an indentation is that lying between the low-
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water mark around the shore of the indentation
. . .. Islands within an indentation shall be in-
cluded as if they were part of the water area of
the indentation.

The principle of this Article is reflected in Figure 1.

Line A meets the objective semicircle test if the
method of measurement prescribed by Article 7 (de-
scribed as Method 3 in the proceedings before the Spe-
cial Master) is followed. If the method provided in
Article 7 is rejected in favor of more restrictive meth-
ods, Line A would not qualify but other lines between
identifiable headlands would qualify. These lines were
identified as Lines B, C, and D in the trial before the
Master. The coordinate descriptions for these lines are
reflected in La. Exh. 197. Further alternatives sub-

S EA

Figure 1. Illustration of Article 7 rule requiring use of tribu-
tary area outside of low-water mark of the shore, and use of
island area for measuring area of the bay. Tributary and
island areas would be added to water area of the bay for
measuring bay area under the semicircle test.
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Figure 2. Portion of La. Exh. 23A showing semicircle test
data for a juridical bay closure (approximating Closing Line
A on La. Exh. 197) on the 9/22/55 edition of Chart 1272.
Note that the method of planimetry reflected on the overlay
for this chart in La. Exh. 23A is equivalent to Method 1, the
system of excluding tributary waters and until this chart was
changed in 1956, the bay qualified. (Details of the low-water
line in the vicinity of Cowhorn Island did not reproduce.
See original exhibit for full-size detail.)
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Chart 1272
Edition- 4/1/1944 .
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Figure 3. Portion of La. Exh. 23A showing semicircle test
data for a juridical bay closure (approximating Closing Line
A on La. Exh. 197 on the 4/1/44 edition of Chart 1272).
This shows semicircle test data for Method 1 (approved by
the Master on this chart configuration which was in effect
from 1944 until 1955), Thus, on the initial accounting date,
June 5, 1950, and on the 1953 date of the passage of the
S_ubmerged Lands Act, East Bay qualified as a bay. See full-
size copy for low-water line detail which could not be ef-

fectively reproduced at this scale.



EAST BAY

Figure 4. Reduced copy of Chart 1272 (12/6/69 edition—La.
Exh. 296) showing the locations of Closing Lines A, B, and
D from Exh. 197, using 1959 low-water survey configuration.
See La. Exh. 197 for detail of low-water lines which could
not be reproduced effectively at this scale, e.g., at eastern
terminus of Line D.
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Figure 5. Portion of Chart 1272, edition of 9/17/56, showing
closure [C] from La. Exh. 180 and more outward closure
[B'] that satisfies all juridical bay requirements expounded
by the Master, Article 7 of the Territorial Sea Convention, and
the Supreme Court. See requested finding 23 and especially
Figure 21 therein of Appendix I comparing the entrance points
selected on Cowhorn Island by the bisector of the angle method
with recognized (by the United States) uses of the bisector
of the angle method at Demarcation Bay in Alaska and at
Whiskey Pass on Isle Derniere where the more outward bi-
sector of the angle headlands were employed. See also United
States v. California, 382 U.S. 448, 451, mandating use of outer-
most extension of a headland form.
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SUMMARY OF SEMICIRCLE TEST DATA RESULTS FROM LA. EXH. 197

PLANIMETRY LINE A LINE B LINE C LINE D
METHOD {In acres) (In acres) (In acres) (In acres)

1 -4,792 - 820 +2,578 +2,559
(-1,362) *

2 -3,010 + 963 +3,620 +3,601
(+ 421)*

3 + 403 +4,437 +7,855 +7,836
(+3,557) *

Figure 6. The negative and positive numbers respectively
reflect the deficit or surplus acreage by which particular
closing lines failed to pass, or did pass the semicircle test
through use of possible area measurement systems. Method
1 was approved by the Master; Method 3 uses the Article
7 system of including islands and tributaries.

*Parenthetical data for Line B was introduced in rebuttal
evidence submitted by Louisiana to deal with the federal
1970 resurvey in East Bay made immediately following a
hurricane by which the government was trying to show
that hurricane-associated land loss at the headlands rendered
invalid the data for Line B. In rebuttal, Louisiana showed,
as the parenthetical data reflects, that the results were not
changed, merely the size of the margin.

mitted in rebuttal were identified as B’ and C’. The
group of figures above (2 to 6) shows the location of

all of these lines'” and semicircle test measurement
data.**

5 With exception of C’, which is specially discussed here-
after.

16 This data was supported by measurements and testi-
mony of the cartographic and engineering experts and was
unchallenged as to mathematical accuracy.
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Other Requirements of Article 7 in Addition to the
Semicircle Test have been Satisfied for All
Alternative East Bay Lines

The requirements set forth in 394 U.S. 11, at 64,
that any alternative closing line must not only satisfy
the semicircle test, but independently qualify as a
“well-marked indentation” with ‘“identifiable head-
lands” which encloses ‘“landlocked waters” were clearly
satisfied as to all of these alternative lines. The former
controversy about the legal question of whether these
criteria must be met is moot. They have been met.*’
Thus, the Master found East Bay to be a true bay, a
juridical bay, even at its outer natural mouth, Line A.
He concluded that Line A would be accepted “as the
area which [it] encloses has all of the other characteris-
tics of a true juridical bay” except that it did not meet
the restrictive method of area measurement which he
felt bound to apply. Otherwise, he said

If this were not the case, either due to the
adoption of a more liberal method of water area
measurement or due to subsequent erosion in the
area established by competent evidence in the rec-
ord, either

Line A or Line B would be accepted by him. Report, at

31. The issue, therefore, is the method of area mea-
surement.

“* Report, at 28, 31.
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Line A Not Only Satisfies the Article 7 Method
(Method 3 of the Report), but Until Chart Changes
Were Made After this Litigation Commenced, Even

Satisfied the Conservative Method Recognized

by the Master

By use of the system which follows the low-water
line and includes islands as part of the area of the bay,
Method 3, Line A presently qualifies. Even by the
erroneously conservative system excluding tributary
waters and islands within the bay, Line A clearly
satisfied the semicircle test until a chart change in
1956.*"

The Restrictive Approach of Excluding Tributary
Waters and Islands is Inconsistent with this Court’s
Prior Applications of Article 7 and Inconsistent

With Leading Authorities

The Special Master frankly admitted that Method
1, which he adopted, did not use any of the water from
the tributaries which enter into East Bay, the inlets
which extend from East Bay to the channel of the Mis-
sissippi River, Clearly, these inlets form part of East
Bay and are clearly tributary to it. See Figure 7. There
is nothing in the opinion of this Court to justify the
interpretation given by the Special Master, that a very
restrictive approach should be used to exclude tribu-
tary waters of a bay in conducting measurements for
the semicircle test. As a matter of fact, this Court em-
ployed an exactly opposite view. Not only did the Court

48 See Figures 2 and 3 supra, data from La. Exh. 23A,
and Appendix I, at 220-224.
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Figure 7. Photograph No. 14 from La. Exh. 9 showing tribu-
taries entering the east side of East Bay through South Pass
levee.

in note 66 quote eminent authority as to the opposite
view :

“['T]he water of bays within bays may be in-
cluded as water surface of the outer bay in deter-
mining the dimensions of any coastal indentation.”
Sovereignty of the Sea, United States State De-
partment Geographic Bulletin No. 3, p. 11 (1965).
See also 1 Shalowitz, supra, n. 7, at 219: “In the
application of the semicircular rule to an indenta-
tion containing pockets, coves, or tributary water-
ways, the area of the whole indentation (including
pockets, coves, ete.) is compared with the area of
a semicircle.” 394 U.S. 11, at 51 n. 66,

but the Court explicitly held that the waters of Bara-
taria Bay-Caminada Bay complex could be used to
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satisfy the semicircle test for Ascension Bay and Bob
Taylor’s Pond-Zinzin Bay-Riverside Bay complex were
part of West Bay, even though these waters are sep-
arated from the outer indentation by a string of is-
lands. Thus, the view of Shalowitz and Pearcy (the
author of Sovereignty of the Sea) was adopted.

We have concluded, on the other hand, that
the area of “Ascension Bay” does include the
Barataria Bay-Caminada Bay complex and there-
fore meets the semicircle test. Those inner bays
are separated from the larger ‘“Ascension Bay”
only by the string of islands across their en-
trances.” If those islands are ignored, the en-
trance to Barataria and Caminada Bays is suffi-
ciently wide that those bays and “Ascension Bay”
can reasonably be deemed a single large indenta-
tion even under the United States approach.™
Article 7(3) provides that for the purposes of
calculating the semicircle test, “[i]slands within
an indentation shall be included as if they were
part of the water areas of the indentation.”

% K 3k ok %k ok Kk k k

We think the same result follows in West
Bay, where the areas which the United States
seeks to exclude from the bay are set off only by
strings of islands. 394 U.S. 11, at 52, 53 n. T1.

The comparability of the tributary waters-islands
problems of the Barataria Bay-Caminada Bay-West
Bay rulings of the Court to East Bay factual situations
is graphically clear. For example, the “strings of is-
lands” which set off inner bays within West Bay but
which did not prevent use of those inner areas, are
quite comparable to many of the stream-canal bank
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remnant islands in East Bay. Compare Figure 8 show-
ing the small openings between inner and outer bays
within West Bay, such as Bob Taylor’s Pond; and the
“strings of islands” in East Bay, and ponds between
them, Figure 9. The likeness increases when the chart
treatment of the Joseph Bayou area is corrected to re-
flect the reality that had not been fully surveyed in
1959.*

The highly marginal character of the deteriorat-
ing remnants of former land within East Bay was
amply shown in the record. Apart from the fact that
the maze of islands around Joseph Bayou is disinte-
grating due to canalization, it is most difficult to dis-
tinguish land from water in the ooze of the inner por-
tions of the bay. See Figures 10 and 11.

This and other evidence of change and marginal
complexity confirmed the observations of the late Mr.
Justice Black, concurred in by Mr. Justice Douglas
on the marginal, exceptional and extraordinarily com-
plex geomorphology of the Louisiana coastal facts.
394 U.S. 11, at 83, 84. In this factual aspect, and the
need for practical handling of the unique marginal
questions, there was no disagreement in principle in
the majority opinion. 394 U.S. 11, at 62-66. The only
difference between the majority and dissent was the
degree to which they were willing to accommodate
these special, complex needs in the interest of justice

49 The 1959 low-water survey refrained from going into
the inlets of the Joseph Bayou area, and therefore Louisiana
did not fully agree as to the correctness of that survey be-
cause of its failure to fully show tributary waters.



Figure 8. The size of openings into various subsidiary bays
within West Bay. Note the almost solid levees separating
the inner bays from the outer waters. The inner bays were
held to be part of the outer bay. Compare to the tributary-
island situations in East Bay in the photographs from La.
Exh. 9.

A—Ilargest opening into Bob Taylor's Pond, less than 500 feet.
B=largest opening into Zinzin Bay, less than 150 feet.
C=largest opening into Riverside Bay, less than 500 feet.

to the state and reasonable boundaries. East Bay—
indeed, all of the remaining area not decided by prior
decrees—is a petty fraction of the total area which
was dependent on the Coast Guard Line claim. The
majority refused to allow practical grounds to sus-
tain that claim, but did not so decide other questions
involving far smaller areas.

Deterioration of the Joseph Bayou Area and the
Questionable “Land” Classification of the Stream
and Canal Bank Remnants Prove that Line A
Satisfies the Semicircle Test, even if the Restrictive
Area Measurement System, Method 1, is Employed

The Report at 34 evidences a misunderstanding of
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Figure 9A-B. Photographs from La. Exh. 9. Photographs
Nos. 34 and 35.
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Figure 9C-D. Photographs from La. Exh. 9. Photograph Nos.
36 and 40,
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Figure 11. Photograph of “land” near mouth of Joseph Bayou,
showing insubstantial watery character of the soil. The “land”
is a liquid ooze and the attorney standing on it was in the
process of sinking out of sight. See La. Exh. 341.

the nature of Louisiana’s arguments on this point. It
further confuses the problem by erroneously indicating
that the “only” basis for this position is certain photo-
graphs offered in evidence late in the hearing and
others attached to briefs. From this, it erroneously con-
cludes that further evidentiary hearings would be re-
quired to establish the matter.

The simple truth is that there was ample evidence,
most of it introduced very early in the hearings, from
which the point is readily established, which doubt-
lessly escaped review in the consideration of the
voluminous record. This is evident from the fact that
he thought there was no evidence in the early record
on the point. For example, the Joseph Bayou land mass
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had not been fully developed until a survey associated
with the 1956 chart change. This was shown in La. Exh.
23 early in the hearings. Figures 2 and 3 supra show
that Line A, before the Joseph Bayou land mass was
fully developed, satisfied the semicircle test by the most
conservative method, that is, Method 1, which was ap-
proved by the Master. If the half-developed land mass
configuration had enough water area to meet the test,
the more than half-destroyed configuration should sat-
isfy the test, even absent precise measurement of the
exact extent of destruction. The Report failed to con-
sider this evidence.

Of course, Louisiana, given continuum of change,
could not conduct continuous planimetry (area mea-
surement). But this was clearly not necessary. Nor
was Louisiana responsible for the failure of the
federal government to change the chart as the evidence
of the reality warranted.”

The government’s expert on international law, Dr.
Henkin, would agree that Louisiana could challenge the
chart’s accuracy. Tr. 4936-7:

[1]t [referring to Article 3 of the Geneva Conven-
tion] says the normal baseline. . . is the low water
line . .. as marked on large-scale charts. ...

But if you read the background and the legis-
lative history . . . this is on the assumption . .

50 In the other bays of the Mississippi Delta, where it is
now immaterial to the oil controversy, Chart 1272 has been
revised to reflect the general deterioration and disintegration
of the subdeltas of land between the passes of the Mississippi
River. But in East Bay, modifications of the chart to reflect
subdeltaic deterioration have not been made.
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these charts relate to reality . . . if the line drawn
on an official chart differed to any great extent
from the tide line, a protest could be made . . . .
Dr. Henkin, tr. 4936, citing Year Book of the In-
ternational Law Commission for 1954, Volume 1,
page 990.

The disintegrating Joseph Bayou land mass
and the waters within it and other tributary wa-
ters within East Bay comprise more than the area by
which Line A failed to satisfy planimetry Method 1.
Clearly, it satisfied a reasonable method, indeed the
method called for by Article 7 of the Convention, Meth-
od 3.°' Clearly, this is a relatively petty matter, for
which minor imprecision of data would not be signifi-
cant, even if it were correct to ignore the true Conven-
tion test in applying the Submerged Lands Act. Con-
gress, in enacting the Submerged Lands Act, certainly
did not intend for this Court to interpret the Sub-
merged Lands Act or standards under it with miserly
precision. See discussion infra, on the Congressional
intent not to be miserly about minutiae. The facts as
to the deterioration of the Joseph Bayou landform, e.g.,
its canalization and how such canalization destroys
coastal marsh lands, were made clear early in the rec-
ord, contrary to the Report’s findings. Indeed, its early
treatment explains why it was missed by the Master.
See testimony of Alan Ensminger, at 767-69, 783-
801 and other earlier evidence discussed below.

The Joseph Bayou landform has shown a history
of deterioration over the past two decades, and espe-

51 See Figure 6, supra.
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cially since the 1959 survey work which did not attempt
to precisely locate the low-water line within the island
complex. Much evidence was introduced early in the
record in Louisiana’s opening case which substantiates
massive deterioration since preparation of the 1959
maps. Joseph Bayou originated as a crevasse in the
east bank of Southwest Pass prior to 1918 and substan-
tially had completed outward construction of its sub-
delta into East Bay by the mid-1950’s. La. Exh. 23;
Dr. Morgan, tr. 414, 417, 419-21, 430, 432, 2686-88.
Inspection of the maps, Figures 2 and 3 supra, show
that the lateral growth was not then completed on the
charts, but 1959 low-water survey (see La. Exh, 197)
showed full development of the land. Subdeltas within
the Mississippi River Delta have shown cyclic growth
characteristics as explained in Appendix I, at 174-175.
Joseph Bayou is in the deterioration phase, demonstrat-
ing extensive loss of land. La. Exhs. 4 & 5; Dr. Morgan,
tr. 6291-6307.

As in the West Bay subdelta, canalization of the
Joseph Bayou landform has substantially augmented
deterioration of that land form. Alan Ensminger, tr.
767-69 and 783-801; Dr. Morgan, tr. 2366-70; La.
Exhs. 8,299, and 341.

Abundant evidence in the record prior to the filing
of the Louisiana Memorandum Presenting Additional
Technical Data and Information Requested by the Spe-
cial Master at the October 29, 1973 Conference in No-
vember 1973 substantiates the rapid deterioration of
the Joseph Bayou subdelta. Yet the Report erroneously
stated that only belated or post-record evidence treated
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the point. See Figures 9, 10, and 11 supra, for ex-
amples of evidence put in the record early in the case.
La. Exhs. 8, 9 (Photos 32-41), 33-35, 193Y-AB, 229,
341 (31 photographs in one exhibit), 343; testimony
of Alan Ensminger and Dr. Morgan cited supra.

Much of the Joseph Bayou landform is character-
ized even on present charts by large ponded areas sep-
arated from other waters within East Bay by only
narrow strings of islands and peninsulas of land. Evi-
dence in the record shows even greater ‘“ponding” and
spoil island remnants with much greater connection
with East Bay than indicated on current charts. See,
e.g., photographs in Figure 9 supra, and discussion of
the comparison of inner bays within West Bay to East
Bay facts. Waters and islands north of Joseph Bayou
(if not the entire “land” mass consisting of insular
formations) should similarly be held to constitute a
part of East Bay’s water area. Compare 394 U.S. 11,
at 53 n. 71.

The Use of All Tributary Waters, However Minor,
is a Valid Application of Article 7 as Shown by the
Official Position of the British Government, the
Decision in the Thames Estuary Case, and
Other Authorities

Consistent with the adoption of the Convention by
the Court, Louisiana urges that Method 3 is a proper
method. It measures all tributary waters up to the con-
fluence with the Mississippi River and includes as part
of the area of the bay all islands within the low-water
mark, but excludes tributary waters if they are tribu-
rary to any other water body. This is derived from the
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Article 7 direction to employ the low-water line. If this
Court agrees with the Article 7 low-water line system
of including islands and tributaries, then Line A would
be the proper juridical bay closing line for East Bay as
the Master recognized. Report, at 31.

The identity of Method 8 with the rule of Article
7 is proven in the Thames Estuary case.’® Other than
the expressions of this Court on tributary waters to be
considered in determining area measurements to sat-
isfy the semicircle test, e.g., 394 U.S. 11, at 53 n. 71,
this is the only adjudicated dispute that we have been
able to find where a court discusses tributary waters
to be considered in satisfying the semicircle test. This
case arose over the proper closing lines of the Thames
estuary in England. The English Court was interpret-
ing an order which adopted relevant parts of the Con-
vention. In calculating area for semicircle-testing pos-
sible closing lines in the Thames estuary, the question
arose as to whether various tributaries should be in-
cluded. This was principally the Thames River, but
also included other inlets and streams such as the
Swole, the River Medwey, the River Crouch, the River
Blackwater, and others.”® The Court concluded that

52 Post Office v. Estuary Radio, Ltd., La. Exh. 283, tab
17, 3 All E.R. 663 (1967). '

5% See Louisiana Exh. 290 and Figure E-1 in Louisiana’s
Original Brief before the Special Master, Vol. I1I, Part 3. Al-
though the holding in the Thames Estuary case is simply an
application of the rule of Article 7(3) and does not rest upon
the fact that the indentation was an estuary, Louisiana, noting
many factual similarities, introduced much uncontradicted evi-
dence that East Bay is also an estuary and is very similar in
shape to the indentation at the Thames estuary. See testimony
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under the Convention it should not draw a line exclud-
ing these areas and that it had to follow the low-water
mark “up each river and creek so far as the tide flows
and reflows” since it could not find any other logical
stopping place.”* The Court, therefore, followed the di-
rection of the order in the Council (and the Conven-
tion) and included, for measurement purposes, the
area lying between the low-water mark and the closing
line even though it meant including the various tribu-
tary areas.

The holding in the Thames Estuary case is consis-
tent with the practice of this Court on tributary wa-
ters;” it is a justification for the adoption of Method
3 and supports Line A.

Louisiana submits that this Court was correct and
the Master is in error. The views of the former Geog-
rapher of the Department of State, the eminent expert,
Dr. G. Etzell Pearcy, and those of the government’s
principal technical expert in the California coastline

of Dr. Morgan, tr. 366-68; Larimore, tr. 5640-42. It is impor-
tant to note that in Method 3 Louisiana is not considering
the waters in the passes of the Mississippi River, but only the
tributary streams as they leave the channels of the passes to
enter East Bay. Under the Thames Estuary case there would
be much justification for using even a greater water area.

5+ In the East Bay situation, there is geographic context
which furnishes a logical stopping place other than the tide
line. The stopping place would be the point where a tributary
ceases to be entirely tributary to the bay. Thus, Dr. Morgan
recommended, e.g., measuring the various streams entering
East Bay from South Pass until they reached South Pass, but
not to count South Pass which was principally tributary to
the Gulf. Tr. 2395-7.

55394 U.S. 11, at 53 n. 71.
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case, Aaron L. Shalowitz, support this Court’s view,
that tributary waters should be used.”® The very lan-
guage of Article 7 commands use of the low-water line
and further directs

Islands within an indentation shall be included as
if they were part of the water area of the indenta-
tion.**

Line A should therefore be adopted as the closing
line for East Bay as a juridical bay extending between
coordinates X = 2,697,850, Y = 117,200 on the east,
and X = 2,624,995, Y = 108,700 on the west.

The Special Master’s Report, While Recognizing
that the Coastline is Ambulatory and its Changes
Should be Determined Since June 5, 1950, Nonetheless
Failed to Apply His Findings to the Configurations
in East Bay that were Extant Until 1956 Chart
Changes, which Satisfied the Highly Conservative
Area Measurement System (Method 1) Approved
in the Record

Given the kalideoscope of change in shorelines
the Master faced, it isn’t surprising that an oversight
occurred in applying the standards he approved. While

56 “The water of bays within bays may be included as
water surface of the outer bay in determining the dimensions
of any coastal indentation.” Sovereignty of the Sea, United
States State Department Geographic Bulletin No. 3, p. 11
(1965). See also 1 Shalowitz, supra, n. 7, at 219: “In the ap-
plication of the semicircular rule to an indentation containing
pockets, coves, or tributary waterways, the area of the whole
indentation (including pockets, coves, ete.) is compared with
the area of a semicircle.” 394 U.S. 11, at 51 n. 66.

57 For other authorities on use of tributary waters and
islands, see materials cited in Appendix I, at 242-250.
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he recognized Method 1 and his obligation to apply
the Convention for each significant change since June
5, 1950 to the present, he failed to recognize that
East Bay Line A satisfied the test he approved until
1956, although the evidence was uncontroverted on the
point. Until the 1956 chart change on Chart 1272, the
line corresponding to Line A extending from the tip
of South Pass to the “hump” on Southwest Pass,
satisfied the semicircle test. See Figures 2 and 3 supra.
This was uncontested data and employed the system
approved by the Master in his Report, the system of
closing off tributary waters. Examination of the
overlays in La. Exh. 23 and 23A shows that Method
1 was used.

Leases were granted by the State of Louisiana
prior to the 1956 change in the chart, and prior to any
injunction. The Master has failed to make an impor-
tant factual finding. No ruling of this Court requires
that a party must sacrifice past proceeds of mineral
leasing in areas lost by shoreline or chart change. It
was for that reason that the parties agreed that an
Important issue in the case was to determine

Have there been changes in the coast line that
would affect the future distribution of revenues
heretofore accrued since June 5, 1950 and, if so,
when did the changes become effective?

See Report, at 58, Appendix A-1, Issue 6 (e).

Thus, even if the Convention method is rejected
and Method 1 accepted by the Court, Line A should
be recognized until 1956.
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If the Court Should Approve the Use of All Tributary
Waters but not Approve the Use of All Islands
Seaward of the Low-Water Line for Measuring
Area Under the Semicircle Test, Then at Least

Line B Would Qualify as a Closing Line for
East Bay

The arguments for Closing Line A also support
Closing Line B. The only significant difference between
Closing Lines A and B relates to Line B being the more
inward alternative line, between clearly identifiable
headlands, which satisfies the semicircle test even with-
out the use of all islands as called for in the Conven-
tion.

Closing Line B data is reflected in La. Exh. 197,
and in Figure 6 supra. Not only does this line satisfy
Method 3; it also satisfies Method 2. The difference
between Method 2 and Method 3 is essentially that
Method 2 does not rely upon the use of all islands,
especially those of the Joseph Bayou area. Method 3
counts both tributary waters and islands within the
bay. (See arguments supra.) We have amply demon-
strated that Line A satisfies the semicircle test, es-
pecially in light of this Court’s West Bay precedent.
In the event the Court should differ and decide that
islands in East Bay should not be counted, then it
would be appropriate to recognize Closing Line B.

Even if Line B Were to be Rejected,
Lines B’ and C’ Qualify

Lines B’ and C’ are two other alternative lines
in the vicinity of Line B. The Court might approve
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either of these lines if for any reason Line A were
rejected. See Appendix I, at 225-229 and 241, and
materials cited therein.

The Master recognized that it was conceded that
both of these lines satisfied the semicircle test. See
Appendix I, at 227, paragraph H, quoting a federal
government memorandum in response to a Louisiana
memorandum submitted to the Special Master on
technical data pertaining to these lines in which the
government admitted :

Our calculations show that each of these
lines [B’, C, and C’] satisfies the semicircle test.

If the correct editions of Chart 1272 are examined,
headland reasoning used to reject these lines is un-
sound. This suggests that an erroneous federal map
illustration confused the Master. See Figure 12, show-
ing how consolidation of several alternatives on a single
map could have misled the Master, since the alterna-
tives related to maps of different dates showing dif-
ferent shoreline changes.

The Report incorrectly reasoned

. neither of these closing lines has a western
terminus that qualifies as a pronounced head-
land helping to enclose landlocked waters. Closing
Line B’ suffers the additional objection that its
eastern terminus is located at approximately the
center of Cow Horn Island by applying the so-
called “bisector of the angle” method, a technique
entirely inappropriate in the physical situation,
as there are pronounced headlands in the vicinity.
Report, at 32.
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Cowhorn Island, the eastern headland, has es-
sentially the same pronounced character as the sharp-
ly pointed western headland, a peninsula jutting north-
easterly into East Bay from the Southwest Pass banks.
See Figures 12 and 5.

In spite of this nearly identical shape of eastern
and western termini, the Master found Cowhorn Is-
land is a pronounced headland and at the same time
inexplicably declared that the identically shaped west-
ern peninsula headland was not a pronounced head-
land. The eastern natural point on Cowhorn Island
for Line B’ selected by the bisector of the angle method
was rejected because Cowhorn Island presented a pro-
nounced headland at its tip. This seemingly self-
contradictory aspect of the Report can only be ex-
plained on the basis of an examination of the wrong
map, for the peninsula on the west side is equally as
pronounced.

It is certainly true that the bisector of the angle
method has been recommended for situations where
there is an absence of a pronounced headland. 1
Shalowitz, Shore and Sea Boundaries, 64. But no au-
thority has been suggested to deny that when a pro-
nounced headland has a gently rounded and feature-
less shore that forms a more outward entrance point
that the bisector of the angle method should not
be employed to ascertain the outermost extension
of that headland. See illustration in 1 Shalowitz at
64. This rule calling for the selection of a natural
entrance point on a natural headland which constitutes
an outermost extension of it was applied in favor of
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the State of California by this Court and applied as
to Alaska by federal agencies. The State of Louisiana
should be treated equally.

In drawing a closing line across the entrance
of any body of inland water having pronounced
headlands, the line shall be drawn between the
points where the plane of mean lower low water
meets the outermost extension of the headlands.
United States v. California, 382 U.S. 448, at 451.

Cowhorn Island is a pronounced headland, as
is evident from the Master’s approval of Line C. Thus,
the outermost extension of it or the outermost natural
entrance point on it (even one established by the bi-
sector of the angle method) should be employed. Cer-
tainly, the Justice Department, the Geographer of the
Department of State and all other affected agencies
of the federal government have agreed this is so for
Alaska. Compare the Demarcation Bay precedent
from U.S. Exh. 416D to the Cowhorn Island situation
in Figure 13.

The Louisiana alternative, B’, came about by
way of rebuttal response in the proceedings before
the Special Master to federal attack on Closing Line
B. The challenge to Line B erroneously failed to ap-
preciate the alternative character of the contention
arguing that the headland it employed at South Pass
was improper because the line crossed the low-water
elevation known as Cowhorn Island.”® Louisiana re-

58 Actually, this reasoning would cause Line B to satisfy
Method 1 by greatly shortening the closing line. See Arti-
cle 7 (3) calling for use of the distances between inter-
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416D, Chart 9478 and Figure 21, Appendix I.
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sponded by pointing out that a line, B’, situated almost
identically, satisfied the bisector of the angle method.
Thus, even if Cowhorn Island were found to be present,
Line B or its substantial equivalent, Line B’, had
a satisfactory eastern headland as well as satisfying
the semicircle test. Line B and its near equivalent,
Line B’, are really supported by the presence of two
aligned headlands, one on Cowhorn Island and one on
the East Bay shore of the South Pass bank. The federal
attack on it only served to establish that it satisfied
Method 1 as well as Method 2 area measurement.

As discussed in the section infra concerning Cow-
horn Island and the unfair post-hurricane 1970 re-
survey which led to revisions of Chart 1272, Louisiana
contends that Cowhorn Island’s continued existence
should be recognized and the shoreline configura-
tion changes made on Chart 1272 in the December
6, 1969 and 1970 revision should not be given effect.
See Appendix 1, at 237-240, and especially subpara-
graph D at 239 referring to technical evidence es-
tablishing the unfairness of the post-hurricane survey
which was used to change the chart.

In addition to pointing to the unfairness of a
post-hurricane survey, Louisiana submitted evidence
as discussed infra showing additional reasons why
Cowhorn Island’s continued existence should be rec-
ognized, such as the fact of its counsel-directed re-
moval, the routine, deliberate consideration and re-

vening islands and excluding the distance across the islands
for computation of the diameter of the test semicircle.
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jection of the 1959 low-water survey results by the
Marine Chart Division soon after the survey and the
affirmative effect of the aerial photography inter-
preted by the expert, Mr. Buttorff. Consequently, it
is conceivable that the Court might rule in favor of
the continued recognition of Cowhorn Island while
yet otherwise accepting the 1970 Coast and Geodetic
Survey change in Chart 1272 in areas removed from
Cowhorn Island. The western terminus of Line C
is a headland selected on the post-1970 chart revision
and since the line therefore related to two different
maps at its opposite termini, it could not be correctly
illustrated on a single chart as was attempted by
the federal government in a composite illustration
at page 14 of a memorandum filed with the Special
Master entitled, Memorandum of the United States
in Response to Louisiana Memorandum Presenting
Additional Technical Data. . . . This illustration had
confusedly shown a maze of alternative lines criss-
crossing each other and Line C’ as terminating at
a point on a flat shore line configuration. See Figure
12, a reproduction of this erroneous map from the
federal technical memorandum. The error pertains,
not to the location of the line, but to the implied mis-
representation of this illustration that the line ter-
minated at a point where there was no pronounced
headland. This erroneous impression was achieved
through using as a base map the 1968 edition of Chart
1272. Of course, the 1968 chart did not reflect the
earlier chart location of the sharp point at the tip of
the peninsula that runs northwesterly along the East
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Bay shore of Southwest Pass on the earlier and later
editions of Chart 1272, The termini of Lines B’ and C
are reflected on the correct charts in Figures 5 and
12. These figures show that B’ and C’ in fact have
western termini that are pronounced identifiable head-
lands on the charts to which the alternatives related.
For the 1968 chart configuration Louisiana had pre-
sented data for B’ using not the flat shore of the
peninsula’s side, but its tip at X = 2,644,940, Y =
134,910. See Appendix I, at 241 paragraph 30 and
materials referred to therein.

If More Outward Closing Lines are not Recognized,
Three-Mile Projections From Cowhorn Island and a
Closing Line Employing It (Line C or C’) are Justified
as the Existence of Cowhorn Island on Large-Scale
Charts, in Fact, Had Been Amply Proved, if
Unreliable Survey Evidence is Rejected and if

Chart Changes Made to Affect the
Litigation are Ignored

The Special Master found that Cowhorn Island
existed until December 1969. Cowhorn Island forms a
shoreline for the projection of 3-mile arcs if the more
outward Lines A and B are not recognized. Additional-
ly, it forms the eastern headland for Line C approved
by the Master. See Report, at 33-34. It had long been
reflected on nautical charts and surveys of the coast
and its existence had been repeatedly established by
hundreds of soundings in various hydrographic sur-
veys. See, e.g., the charts collected in La. Exh. 23, edi-
tions of 1918, 1924, 1925, 1935, 1944, 1955, 1956,
through the numerous revisions of the charts in the
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1960’s made after deliberate consideration and re-
Jection of the significance of its alleged non-appearance
on the 1959 photo-survey. See testimony of Mr. Rich-
ardson of the Marine Chart Section, U.S.C. & G.S.,
La. Exh. 123.

This is the survey which was the subject of the
government claim in this lawsuit that a 1959 high
altitude photographic survey did not show the low-
water elevation known as Cowhorn Island or Cow-
horn Reef. It was not found in hasty helicopter flights
in 1959; therefore, the government contends it did
not exist since 1950. Louisiana had shown that Cow-
horn Island had continously appeared either as a low-
water elevation or an island on the official Coast
Charts, 194 and 1272, from 1918 until it was removed
at the direction of federal counsel on December 6,
1969. The removal occurred one day after a December
5, 1969 pretrial conference fixing the issues in the
Special Master proceedings and within a few weeks
of the October 29, 1969 Wraight-Richardson deposi-
tions at U.S.C. & G.S. offices in Rockville, Maryland,
which dealt with the area and surveys proving its
existence. See La. Exh. 123. The depositions had re-
vealed Louisiana’s reliance on the official chart and
the December 5, 1969 pretrial conference had fixed
the issues.

The principal government justification for the
December 6, 1969 deletion of the area, as argued
in briefs before the Special Master, was a January
1970 resurvey and field inspection made after Hur-
ricane Camille struck the area as well as the testimony
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of the field inspection party chief involved in the 1959
and 1970 work, a federal employee.

Joseph K. Wilson, the U.S.C. & G.S. field inspec-
tion supervisor of the 1970 survey, admitted under
cross-examination that coastal survey work following
a major hurricane does not fairly reflect normal con-
ditions of the shore because ‘“the hurricane changes
everything.” Tr. 4677.

Yet, this anomalous, temporary shoreline con-
dition was urged as a basis to sustain the chart re-
visions, even though continued existence of Cowhorn
Island had not been disproved, certainly not by the
highly reliable type of hydrographic work which had
initially shown its existence, and not by normal, safe
charting practice. Literally, thousands of soundings
had been made in the hydrographic survey showing
Cowhorn Island’s earlier existence above mean low-
water levels. See La. Exh. 123, Richardson-Wraight
deposition, map R-5, showing the thousands of sound-
ings made to locate this low-water elevation and used
to place it on the charts precisely.

By contrast, one—just one—accurately located
sounding was made at the alleged location of the fea-
ture in the January 1970 survey to justify the Decem-
ber 6, 1969 removal. See U.S. Exh. 200, Survey Area
6 discussion of sounding 6B at pp. 1, 4.

For navigational safety, normal practice would
not have justified removal from a chart of a low-
water elevation proven by hydrographic survey, on
the basis of subsequent less reliable photogrammetric
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survey and spot field inspection techniques. Indeed,
before the depositions and the later conference re-
vealing Louisiana’s reliance on the configuration
shown on Chart 1272, the Marine Chart Division had
itself rejected the 1959 photogrammetric and aerial
field inspection work, preferring to continue to show
Cowhorn Island and other low-water elevations on the
chart. This was deliberate, even though not found
in the photogrammetric survey field work of 1959.
Normal charting practice preferred the greater re-
liability of hydrographic surveys and the need to be
safe and conservative in removing low-water eleva-
tions from charts.

See deposition of the expert from the Marine
Chart Section of the U.S.C. & G.S., Mr. Richardson,
La. Exh. 123, pp. 99-100, 120-123, regarding the fact
that the U.S.C. & G.S. had routinely not removed
Cowhorn Island and other low-water line configura-
tions from Chart 1272, after considering the 1959
topographic-photo survey work, pursuant to the normal
safety practice of good chart work. That the change
came about by direction of counsel is revealed by
sworn cross-examination:

Q. Now, isn’t it true, sir, that the change that
occurred in chart 1272 when Cowhorn Island
was taken off of chart 1272 in the December
6, 1969 edition and certain other [contested
landforms] shown were also taken off, that
that change came about as a direct conse-
quence of suggestions not initiated by the Ma-
rine Chart Section, but initiated by legal coun-
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sel following the deposition I took from you and
Dr. Wraight in Rockville, Maryland?

A. This is true, Mr. Hugh Dolan of NOAA staff,
who is legal adviser for National Ocean Sur-
vey, told us, Marine Chart division to remove
these areas from the charts.

Q. Thank you.
No further questions.
Tr. 5113-14. [ Emphasis added. ]

In legalistic fashion, the December 6, 1969 change
in Chart 1272, to delete Cowhorn Island, was volu-
minously documented by statements of what was not
seen in the 1959 survey, approved by people who were
not there at the time or who had never been there.
Such statements were made or approved ten years
later, mostly by people who hadn’t ever seen the Missis-
sippi Delta and who were not subjected to cross-ex-
amination. A Mr. Wilson was the only real eye witness
to the inspections made at mean low-water, in a few
brief minutes in 1959. He was the 1959 federal sur-
vey party chief. Mr. Wilson swore that he had made
no notes on field inspection photographs used in his
low-water inspections, where his inspection at low-
water showed no land exposed at low water. Tr. 4673,
4676. The very purpose of his inspection was to as-
certain whether doubtful or controversial areas existed
above low water. See tr. 4669. On cross, Mr. Wilson
confirmed that in the particular case where he lo-
cated no land, he made no notes.

CROSS-EXAMINATION
BY MR. ELLIS:

Q. Was it your testimony, sir, that if you found
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out that there was not a location that you made
no notes?

A. T made no notes in that particular case.

Q. And you made no notes in that particular case
because you considered it was not significant?

A. Because I had checked it very thoroughly, sir.

Q. But you didn’t consider that significant enough
to make any notes of that which you had
checked very thoroughly and which you have
stated was the purpose of your mission, you
made no notes about that, the prime purpose
of your mission?

A. I made no notes. Tr. 4676.

This incredible testimony was contradicted by the
notes on the inspection photographs the Special Master
had before him. See U.S. Exh. 7 which contains behind
Reference Map No. 7 copies of the field inspection
photographs, initialed by Mr. Wilson, and showing the
inspection notes made by him. Photo 8983 shows two
notations reading “covered at LW,” and similar nota-
tions appear on photos 8985, 8989 (three places) and
8727, all made by this witness. But no such notation
was made for the Cowhorn Island locale or other con-
tested points shown on Chart 1272 but not shown on
the 1959 photogrammetric survey, only at other points
not subsequently contested by Louisiana.

In sharp contrast to this reliance on the absence
of information, Louisiana introduced positive evidence
to show that the infrared photographs in 1959 tended
to confirm the continued existence of land at low water
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at the Cowhorn Island locale and at other important
marginal locales which were contested. Mr. Curtis
Buttorff is an independent, highly experienced, infra-
red interpretation specialist, then employed by Geo-
photo Services, Inc., a subsidiary of Texas Instru-
ments. He was not an employee of a litigant, like the
government witnesses, but rather an independent ex-
pert, with experience in the Mississippi Delta and
coastal photomapping experience throughout the world.
See tr, 1872 et seq. on the background of this expert.
Mr. Buttorff testified, tr. 5863-65, the survey photo-
graphs showed wave action or other phenomena in the
vicinity of Cowhorn Island and other low-water con-
figurations which Chart 1272 continued to reflect un-
til removed in 1969. This indicated the possibility of
land at or near the water surface, which may have been
slightly covered with water, due to meteorological or
wave phenomenon. (Long waves may immerse narrow
spits or islands at the moment a picture is taken.) Mr.
Buttorff concluded that although the photographs did
not alone definitely establish presence of land above the
low-water datum at the locations in question, they
tended to confirm rather than refute the prior hydro-
graphic survey work showing land above the mean low-
water datum at these locales. Land above mean low
water may be frequently submerged and cause wave
action over it.

One eye witness, a wildlife biologist, flew the area
twice monthly every year to conduct wildlife counts
during the 1950’s. This witness testified to the fact of
frequently counting thousands of blue and white geese
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on the island during the seven-year period he made
wildlife surveys in the 1950’s. See testimony of Mr.
Richard Yancey, tr. 1252-1259, and La. Exh. 8, show-
ing markings of the witness.

Federal experts have established facts which show
that a random daylight observation of land is very
probably an observation made when the water stage is
higher than low water. Low-water tides normally oc-
cur only at night along the Louisiana coast, except in
December and January. See Jones and Shofnos, “Map-
ping the Low Water Line of the Mississippi Delta,”
XXXVIII International Hydrographic Review 63, at
71 (1961):

. . most low tides reaching mean low water, or
below, occur at night.

Messrs. Jones and Shofnos reported that, statis-
tically, only five days from November through Janu-
ary could be expected when low tide and flying and
photographic daylight conditions would be present
simultaneously, and these were subject to “a wild card
in the deck—the wind.” The Court will readily under-
stand that it is not easy to produce an observation or
photograph of a low-water elevation, but when one is
produced, it is weighty evidence of the existence of the
low-water elevation, since they are normally invisible
in daylight in Louisiana conditions except for waves
breaking over them.

Thus, the wisdom of normal safe charting prac-
tice is evident. Low-water elevations proven by hydrog-
raphy should continue to be recognized until clearly
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and positively disproved by survey work of equal
dignity.’

Chart standards are commanded by the Conven-
tion, Article 3, and this Court directed use of that Con-
vention’s standards. 394 U.S. 11, at 35, The difference
in the 1959 mapping standards and the charting stand-
ards of the U.S.C. & G.S. was explained in U.S. Exh.
200, Appendix D, at p. 31.

Before getting into specific instances, it is im-
portant to re-emphasize that the maps compiled
in 1959-60 were developed for the purpose of ac-
curately delineating the mean low-water line as
it existed at the time of the survey, while nautical
charts are published to show the necessary data
for safe and efficient navigation over a period of
several months or years. Thus the chart compiler
will always lean to the side of safety in compiling
or deleting data affecting safe navigation.

It is the policy of the Coast and Geodetic Survey
to retain charted features affecting safe naviga-
tion until their existence is positively disproved
by field inspection. [ Emphasis added. ]

A major difference between charts and mere maps
was explained by the U.S.C. & G.S. geographer, an
expert on geographic nomenclature, Dr. A. Joseph
Wraight, in his deposition. Charts are for navigation
and therefore use compiled hydrographic survey data
and not merely topographic data. See La. Exh. 123, p.
7-8, and 32.

Thus, charts are a summary of a “motion picture”
and should show conditions over long periods. They
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must therefore err on the side of safety, showing
marginal cases as land above mean low water, whether
or not precise “still camera” methods could prove con-
trary information as of a moment in time. The Court
has decreed that there is to be an ambulatory boundary,
but ambulatory by the standards of the Convention—
normal, gradually changing chart low-water lines.
Surely, the Court did not mean that after each hurri-
cane or each flood, each side should quickly survey the
abnormal conditions to ‘“disprove” the more normal,
safe, permanently oriented chart shoreline.

Obviously, the question of whether a chart is cor-
rect should not be judged by the still-camera inade-
quacies of post-hurricane photo-grammetric surveying.
Rather, reasonableness over time should be the stand-
ard. Indeed, that was the standard, until legal direc-
tion resulting from oil litigation replaced normal con-
cern for safe navigation.

The December 6, 1969 chart revision change, it
will be recalled, was made after depositions showing
Louisiana’s reliance on Chart 1272 configurations and
immediately after the December 5 agreement on the
issues, which agreement referred to the December 5
chart configurations. The January 1970 resurvey,
again not using correct hydrographic survey method-
ology, was made soon after a hurricane struck the area
and it takes years for normal conditions to be recon-
stituted after a hurricane. The worthlessness of the
survey for showing normal conditions is apparent by
the admissions made by the survey party chief under
cross-examination to the effect that survey work after
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a major hurricane does not reflect normal conditions
of the shore. Tr. 4677. See also Appendix I, at 237-240,
and especially subparagraph D at 239, citing scientific
studies and reports in La. Exh. 283 (13).

For these reasons, we contend that the Special
Master was correct in finding the presence of Cowhorn
Island until December 6, 1969, but erred in not finding
it existed after December 6, 1969. Self-serving action
by the federal government during the pendency of this
litigation should not subvert normal chart standards,
and the government should be signaled by this Court
that it cannot thus toy with safety.

Louisiana suffers enough from hurricanes with-
out having to suffer loss of its inland waters after each
hurricane through unfair surveys which exploit tem-
porary disaster conditions, such as those caused by
Hurricane Camille. The January 1970 resurvey was
made only 5 months following passage of Hurricane
Camille, “one of the most intense storms in recorded
North Atlantic tropical cyclone history” (La. Exh.
283(13), p. 5) through the delta area. Wright, Swaye,
and Coleman of the Coastal Studies Institute, com-
menting on the effects of Camille in the delta area
stated:

Most landforms—certainly most depositional
landforms—are primarily the product of nor-
mally occurring processes which act with regular-
ity and high frequency. However, occasional cata-
strophic events may modify a landscape to the
extent that normal processes, once they resume,
act upon a different set of “initial” conditions. In
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such a case form-process equilibrium will even-
tually be regained, but only after changes in the
precatastrophy morphology have taken place. La.
Exh. 283(13), p. 13.

These changes in the pre-catastrophe morphology
take extensive time to be fully effected and in fact have
been in the process of occurring. However, while giv-
ing effect to the post-catastrophe 1970 survey, the
Master would not permit later photographs to rebut
it or show long-term impact of the hurricane. See Re-
port, at 34, denying Louisiana the right to use the re-
cent photographs which “do show substantial erosion”
in the Joseph Bayou area and Line A arguments, supra.
The inequity is emphasized by the admission of the 1970
federal survey chief that a post-hurricane survey does
not fairly reflect normal conditions. Tr. 4677. The in-
equity is compounded by the testimony of the U.S.C. &
G.S. experts that a chart should err on the side of
safety and reflect relatively normal conditions over
long periods of time. See U.S. Exh. 200, App. D, p. 31.

The inequity is contrary to Article 3 of the Con-
vention, mandating use of chart low-water line stand-
ards, for the “normal” baseline.

The inequity is the kind of small thing with which
this Court and Louisiana have been unreasonably
burdened, and which the late Mr. Justice Black and
Mr. Justice Douglas styled “technical and wasteful.”
394 U.S. 11, at 78 n. 2. This and future petty detail
can be made moot through recognition of historie
claims or more outward Louisiana juridical positions.
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The Master’s Report is Self-Sustaining on Line D

The Master’s Report is thoroughly self-sustaining
on Line D, a more inward alternative that must be
respected if the Convention is to have any application
in the case at bar. See Report, at 34. It is purely an
alternative and need be considered only if the more
outward claims are rejected.

EAST BAY SUMMARY

Line D is the last and most inward of Louisiana’s
East Bay alternative contentions, which are numerous,
complex, and operative only if each successive outer
alternative is rejected. See Appendix III for a synopsis
of these contentions with appropriate closing line de-
scriptions. The East Bay juridical problems would be
simply resolved by use of the Convention’s Article 7
(Method 3) system of semicircle test measurement
and resultant acceptance of Line A. Even that prob-
lem need not be decided if Louisiana’s “point to point”
historie claim is accepted.

The alternative exception of the syllabus concern-
ing the termination date of the recognized inland char-
acter of the outer portions of East Bay is important
for two reasons. First, it supports Louisiana’s historic
claims, for the evidence is clear that by the most con-
servative approach, East Bay was a bay before and
after the inception of this controversy, on June 5, 1950,
the date accountings commenced, and in 1953 when
the Submerged Lands Act was enacted. Secondly after
June 5, 1950, accountings will need to consider changes,
if any, in the boundary. It is submitted that chart
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changes after the filing of this suit should not affect
Louisiana adversely without its consent,

ASCENSION BAY
The Report Should Be Adopted as to Its Findings

That the Ascension-Caminada-Barataria Bay
Complex is an Overlarge Bay within the Meaning

of Article 7 and that a 24-Mile Baseline Should be
Drawn Between the Coordinates X = 2,406,890,
Y = 189,733, and X = 2,550,402, Y = 216,158
The Special Master’s findings, Report, at 45-46,
are correct and require no further elaboration. It is
premature to anticipate the need for a reply to excep-
tions which should not be taken by the government.



116
FOURTH EXCEPTION
TREATMENT OF ISLANDS

The State of Louisiana further excepts to the
Special Master’s failure to correctly and fully use
applicable legal criteria for treatment of islands
as part of the mainland and for the determination
of natural entrance points of bays. These errors
have caused the Special Master to fail to recognize
more seaward closing lines for recognized juridi-
cal bays, including Bucket Bend Bay, Blind Bay,
Garden Island-Red Fish Bay, and Atchafalaya

Bay.

General Errors

The areas which are the subject of this exception
are treated in the Report, at 35-42 and 52-53. Major
errors include treatment of certain mere factors not
only as rigid tests or requirements, but also as cumula-
tive requirements, all of which had to be satisfied. This
led the Master to reject as “immaterial,” Report, at 39,
the strong authorities the Court had cited relative to
the special consideration to be given fluvial islands.
Fluvial islands are built from the mainland, indeed
their very materials are derived from the mainland and
ultimately they unite with the shore, whether they be
ordinary river mouth islands or remnants, or the clas-
sic “mudlump” fluvial islands involved in The “Anna.”
See e.g. Appendix I, at 172-179, 231-234.

Another significant error rests in the interpreta-
tion given by the Master to The “Anna” (1805) 5 C.
Rob. 373, Report, at 39, and to this Court’s special
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treatment of that case and similar authorities. The
Court had presented a very strong discussion favoring
use of mudlump islands and recognizing the strong
authorities favoring use of river mouth islands. All of
this law had its roots in The “Anna” as this Court’s
analysis in note 84, 394 U.S. 11, at 64, 65 suggested.
The discussion by the Court and the language it used
had been so strong, quoting The “Anna,” and several
major writers, that it seemed implicitly to favor using
any fluvial island or mudlump island, merely because
it was fluvial. It was this implication that the Court
was attempting to avoid when it said that the discus-
sion should not be taken as suggesting that every
mudlump island is part of the coast and that origin is
one consideration.

Somehow, the Report would change this flexible
limit on the importance of an obviously major factor
into meaning that practically no mudlump or fluvial
islands should be treated as part of the mainland, or
that the major factor should be ignored if a smgle
minor factor is not found.

The Report also ignores the historic waters nexus
of The “Anna” with the geographic problem. We are
not merely discussing The “Anna” as a precedent that
governs identical facts. (See Figure 80B in Louisiana’s
Reply Brief before the Special Master.) We are discus-
sing the very waters, the very area, the almost exact
islands and pass of the Mississippi River, the same geo-
graphical configuration for which an American am-
bassador appeared in the British Courts and laid claim
of American territory. If ever there was a valid his-
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toric claim, this is it; for there was an assertion of
jurisdiction, a formal judicial proceeding and a concur-
rence in the claim by the courts of a foreign sovereign
whose decrees that sovereign enforced. Then, for more
than eight score years, courts and doctrinal writers on
international law around the world have recognized the
importance of the case. See Appendix I, at 178.

The Court did not merely cite authorities but
used its own language:

. .. it is ancient lore that islands created by sedi-
mentation at river entrances are peculiarly inte-
grated with the mainland itself.... 394 U.S. 11,
at 65 n. 84.

Of course, the Court knew that the Convention
now had to be applied. Indeed, the very reason the
Court discussed early authorities and writers was that
the Convention was silent and it was reasonable to
consult established custom, precedent and authoritative
sources for guidance in applying the Convention. It is
incomprehensible that note 84 of this Court’s opinion
should be interpreted so that nearly a page and a half
of a strong discussion is summarily dismissed, on the
basis of a short paragraph. It is ironic that the para-
graph was intended to prevent the very strength of
that discussion from causing any sole factor always to
govern, for the Report uses the paragraph to contend
that a single factor which is not satisfied will always
control the question, if answered negatively to a state’s
interest.

The error of the rationale is further evidenced by
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the fact that this Court directed that the Master would
be free to consider “any evidence he finds it helpful to
consider.” 394 U.S. 11, at 66. If failure to satisfy any
one of the specifically enumerated factors were fatal,
under the intendment of the Court’s holding, then it
could not be said the Master was to be free to con-
sider any other relevant criteria or helpful evidence.
Other criteria or evidence then could not be “helpful”
or “relevant.”

Louisiana submits that the Court was not com-
manding an objective, rigid test or set of strict require-
ments. Indeed, the Court said there was little “objec-
tive guidance,” 394 U.S. 11, at 66. Plainly a rigid ob-
jective formula in which all factors mentioned had to
be satisfied was not intended, for if all of the criteria
were rigid, cumulative requirements, the Court would
not have used terms such as “factors,” “realistically,”
“illustrative,” “consideration” and other similar words
suggestive of flexibility. A rigid, mechanistie, cumula-
tive formula that was open-ended for further ‘“add-
ons” of additional, yet undefined, strict requirements
is inconceivable. It is true the Court said the factors
were illustrative rather than exhaustive, but they were
only what the Court called them—factors, not cumu-
lative, rigid requirements, as the Report would have it.
We do not quarrel with the merely illustrative nature
of the factors for it emphasizes their flexible charac-
ter.

The Master, while initially styling these factors as
guidelines, ended up interpreting them as a “test” with
criteria, all of which had to be satisfied but which if
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satisfied would nonetheless fail to prove islands should
be treated as part of the mainland!

While it is true that the Court leaves open the
possibility of considering other relevant criteria
and states that the list given is intended to be illus-
trative rather than exhaustive, this appears to be
intended to leave open the question of whether
islands or low-water elevations which meet the
five suggested specific criteria may nevertheless
fail to qualify as parts of the mainland rather than
to suggest that islands or low-water elevations
which fail to meet one or more of these specific
tests may nevertheless be so assimilated. Report,
at 37.

If anything, the “illustrative rather than exhaus-
tive” footnote of the Court in 894 U.S. 11, at 66 n. 86
must have been intended to correlate back to the
Court’s language:

And it is ancient lore that islands created by sedi-
mentation at river entrances are peculiarly inte-
grated with the mainland itself . ... 394 U.S. 11,
at 65 n. 84.

This strongly implies that the single positive
factor of the fluvial origin of river mouth islands might
always override other considerations due to the “pe-
culiar” treatment long afforded them. This is not
language suggesting that a single negative factor
should always predominate.

Another misinterpretation of the Court’s opinion
occurs where the Master accepted the federal argu-
ment that The “Anna” was not authority for treating
the mudlump there involved as an extension of the
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mainland. Report, at 39. In response to a Louisiana
argument, the Master stated that the fact that some-
thing geographically constitutes part of the mainland
was irrelevant to determining bay closing lines. He
cited the Court’s analysis of The “Anna” to sustain
this point when, in fact, it is exactly opposite in its
significance. The federal government had argued that
because The “Anna” did not involve delimitation of
bays, it had no relevancy to the issue of whether islands
should be treated as part of the mainland. This argu-
ment had occurred in the earlier proceedings before
this Court and the Court had refused to accept it, not-
ing that the essential feature of The “Anna” was that
the Court had had to decide that the islands were
“deemed part of the shore.” 394 U.S. 11, at 64 n. 84.

Thus, it is submitted that when this Court said

But if the court had been of the view that the
three-mile belt extended from islands as well as
the mainland, it would not have had to decide that

the mud islands were ‘“deemed the shore.” 394
U.S.11, at 64 n. 84.

it was meant that the government’s argument was in-
correct, that the case was valuable and persuasive ma-
terial for the purposes of the Convention. Somehow this
meaning is turned inside-out in the Report where the
Master had only given negative effect to considerations
as to the nature and origin of mainland islands:

. . . their nature and origin is immaterial, al-
though a non-fluvial origin might be a negative
factor. ... Report, at 39.
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Contrast this to the treatment of some of the very

same islands by the British Court in The “Anna’:
. . . that they are the natural appendages of the
coast on which they border, and from which in-
deed they are formed. Their elements are derived
immediately from the territory, and on the prin-
ciple of alluvium and increment, on which so much
is to be found in the books of law. . .. (Quoted
with approval) 394 U.S. 11, at 64 n. 84.

Further contrast the Master’s “immateriality”
reasoning with the statement from Wheaton, quoted
394 U.S. 11, at 64-65 n. 84, “[t]he term ‘coasts’ in-
cludes the natural appendages of the territory which
rise out of the water....”

In spite of this, there was a rejection of such evi-
dence on the grounds that other tests had to be cumula-
tively met, one of which was relationship to the coast.
Report, at 38, 39. It was not discerned that Wheaton’s
point involved relationship to the coast.

Compare also the Master’s finding of immateri-
ality with this Court’s language: “And it is ancient
lore that islands created by sedimentation at river en-
trances are peculiarly integrated with the mainland
itself....” 394 U.S. 11, at 65 n. 84.

Nys’ words, “The islands situated at the mouth of
a river are embraced as part of the territory. .. .”
quoted by this Court, 394 U.S. 11, at 65 n. 84, clash
with the Master’s patent error, “nature and origin is
immaterial, although a non-fluvial origin might be a
negative factor. ...” Report, at 39.

This led to further error—failure to consider ad-
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ditional arguments which favored treatment of the is-
lands as part of the mainland, if only one factor did
not favor assimilation. In note 84 of the Louisiana
Boundary Case, 394 U.S. 11, at 65, this Court had re-
ferred to several important authorities, one of whom
was the eminent Dr. G. Etzel Pearcy, formerly the
Geographer of the Department of State. Dr. Pearcy
had pointed to a single factor, mentioning the distance
from the mainland, as a point which could alone result
in practical treatment as part of the mainland.

“, .. They may be near, separated from the main-
land by so little water that for all practical pur-
poses the coast of the island is identified as that
of the mainland.” 394 U.S. 11, at 65 n. 85.

It is impossible to reconcile Dr. Pearcy’s statement
(which utilizes only one factor) and the Court’s ap-
proval of it with the requirement that all factors must
be satisfied. The Master’s holding is also irreconcil-
able with the Court’s quotation of Shalowitz that each
case “must be individually considered.” 394 U.S. 11, at
65 n. 85.

The incorrect interpretation of the Court’s opin-
ion also resulted in disregarding the more than 100
years of American and international practice con-
cerning islands which are treated as part of the main-
land because they are less than 10 miles from shore
and from each other. This practice included a deci-
sion of this Court. Reference is made to Louisiana v.
Mississippi in which the Court expressly recognized
that Mississippi Sound was

. an enclosed arm of the sea, wholly within
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the United States, and formed by a chain of
large islands, . . .. 202 U.S. 1, at 48.%

The reasoning which followed this remark was that
“the openings . . . are neither of them 6 miles wide.” *°
The fact that this treatment of the island-enclosed
area by the Supreme Court was a treatment of the
sound as inland water is admitted elsewhere by the
government to have been a classification as inland
water. See Brief for United States in Support of Mo-
tion for Judgment on Awmended Complaint in the
Supreme Court of the United States, October Term
1957, No. 11 Original, United States v. States of
Louisiana, et al., at 254. Nor was the Court’s treat-
ment of Mississippi Sound a de novo matter, as more
extensively treated in Appendix I, at 63-126. The
United States had long recognized in its foreign re-
lations that Spanish claims, British claims, and even
modern Cuban claims based on similar reasoning were
valid.

% Contrast this to the hypertechnically logical but realis-
tically unsound analysis of the juridical character of Missis-
sippi Sound in U.S. Exh. 416D, Chart 1267, wherein the
government now maintaing that there are parcels of inter-
national waters within Mississippi Sound although they are
wholly surrounded by territory of the United States. We are
concerned with whether islands should be realistically treated
as part of the mainland.

80 The practice was expanded to a 10-mile standard later
as hereinafter discussed. All island openings in contest are
markedly less than 6 miles—some are measured in mere feet.
See the 1,600 and 500 foot openings of the islands at South-
east Pass compared to the miles of distances which did not
deter Judge Maris from assimilating non-highway connected
islands to the mainland. See Figures 34 and 35, Appendix I
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When in 1950 it came time for the government
to demarcate the precise extent of inland waters recog-
nized by it as forming the outer limit of state proper-
ties along the coast, to apply the decision in United
States v. Louisiana, 339 U.S. 699, a well-established
rule of international law existed which was then
applied in highly publicized maps. In the meantime,
since 1906, the 10-mile standard had become estab-
lished to give greater precision to the principle
this Court had recognized in 1906. This resulted
from the work of the eminent Geographer of the De-
partment of State, Dr. S. W. Boggs, and the position
of the United States at the Hague Conference. In
fact, the standard had, by 1950, been officially applied
to the entire United States coast. See Proudfoot,
Measurement of the Geographic Area of the United
States, 33 (1946) in his discussion of the official re-
measurement of the United States in 1940 pursuant
to the mandate of Congress in connection with the
1940 census. See also the maps attached thereto, Plate
8, Proudfoot, op. cit., p. 45 showing that by use of
mudlump island headlands, this official measurement
of the territory of the United States closed off Gar-
den Island Bay, using the Southeast Pass mudlump
islands. It also closed off all of the other bays of the
Mississippi Delta consistent with the headland con-
tentions of Louisiana on the use of islands. See espe-
cially the treatment of East Bay as inland waters
therein and treatment of Caillou Bay as inland waters.
Proudfoot stated op. cit. at 33,

A solution for the problem of setting outer
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limits for the United States was obtained by
special adaptations, pertaining to embayments
and islands, of the excellent principles established
by S. W. Boggs, Geographer of the Department
of State, in delimiting the territorial waters of
the United States.

This statement with respect to territorial waters was
explained in a footnote at that point as stemming
from Boggs’ article on delimitation of the territorial
sea as proposed by the United States at the Hague Con-
ference. It pertained to demarcation of the baseline
for commencing the measurement of the territorial
sea, essentially the same problem now before this
Court. One of the standards adapted from the Boggs’
article explaining the position of the United States
at the Hague Conference was '

. . . two or more islands less than ten and more
than one nautical mile from shore shall be con-
nected by a straight line or lines, and other
straight lines shall be drawn to the shore from
the nearest point on each end island. Proudfoot
op. cit. 38.

This history of dealings with the British, Span-
ish and Cuban governments; this history of the Court’s
recognition of the inland status of Mississippi Sound
due to the six mile island assimilation test; this his-
tory of the 10 mile islands as mainland test that grew
out of United States practice reported at the Hague
conference; this history of actual application of the
standard by the agency charged with officially mea-
suring the territory of the United States—these his-
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torical realities compelled recognition that the waters
behind islands along the coast of Louisiana were part
of the mainland. The 1950 demarcation of inland wa-
ters recognized by the United States was confected
and put on publicized maps, maps which treated the
islands of the Mississippi Delta as part of the main-
land and which treated Caillou Bay and the other is-
land headlands claimed by Louisiana as part of the
mainland. Thus, it was not some act of largesse, but
established practice under international law long-rec-
ognized and applied by the United States. See 1 Shalo-
witz, 161, wherein there also appear excerpts from a
memorandum of the Coast and Geodetic Survey which
was cited with approval by this Court, 394 U.S. 11,
at 65-66 n. 85.

One of the principles quoted by the Court from
the memorandum (that the coastline should embrace
islands which are sufficiently enclosed to constitute
inland waters) immediately followed Shalowitz’s ex-
pression of the particular standard for measuring
sufficiency of enclosure,

. . . 5o closely grouped that no entrance exceeded
10 nautical miles . . . . 1 Shalowitz, at 161.

That formula was the basis for 18 years of recog-
nition by the United States in this litigation that all
of the Louisiana coastal islands formed sufficient en-
closures for intervening waters to be part of the main-
land, that is, inland waters.*

81 See 394 U.S. 11, at 42: “The theory of the Convention,
it is argued, reflects a long-standing principle of interna-
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The waters between islands that are assimilated
to the mainland and the physical mainland are known
as straits leading to inland waters. See 1 Shalowitz,
108 n. 7, cited supra. Mr. Shalowitz, Dr. Pearcy, the
Department of Justice, the Department of State, and
the U.S.C. & G.S. specifically determined that each
of the Louisiana island situations fits the exceptional
situation, that is, they created a sufficient enclosure
to enclose inland waters or formed an integral part
of a landform, and thus created straits leading to in-
land waters. See the portico and landform illustra-
tions in Figure 25, 1 Shalowitz at 162. Shalowitz
stated that

The second part of the recommendation (the ex-
ceptional part) deals with situations character-
1stic of the Louisiana coast. . . . It was the basis
for drawing the Chapman line. [Emphasis
added.]

This passage referred to the recommendation in
the quotation of an April 18, 1961 memorandum from

tional law—that bays and other inland waters are practically
assimilated to the dry land and treated for all legal purposes
as if they were a part of it.” [Emphasis added.]

After an extensive consideration of the history of the
Convention’s provisions, this Court accepted Louisiana’s ar-
gument, holding that the low-tide elevations in controversy
were to be treated as though they were within three miles of
the mainland by reason of the fact that they were within
three miles of inland waters, although more than three miles
distant from corporeal “land.” 394 U.S. 11, at 42 et seq.
The very word “inland” means in land, thus any formula for
determining whether islands are realistically part of the
mainland is also a formula for determining the status of the
intervening waters. The converse is equally true.
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the Director of the Coast and Geodetic Survey, found
at 1 Shalowitz 161, quoted by the Court as support
for its own views in note 85, 394 U.S. 11, at 65. The
Court referred to the sufficiency of enclosure and in-
tegral part of a landform tests not as mere factors,
but as a rule for the assimilation of islands to the
mainland.

The Director of the Coast and Geodetic Survey,

Department of Commerce, has stated the follow-

ing rule for the assimiliation of islands to the

mainland....394 U.S. 11, at 65 n. 85.

The rule the Court quoted thereafter had a pre-
cise formula used to confect the 1950 line. The for-
mula was stated on the same page from which the
Court quoted the enclosure-landform rule above:

. .. the principle followed in drawing the baseline

was that waters enclosed between the mainland

and offlying islands which were so closely
grouped that no entrance exceeded 10 nautical

miles in width were considered inland waters. 1

Shalowitz, Shore and Sea Boundaries, at 161.

This formula—the 10 mile assimilation test—is
consistent with factors this Court spelled out, for the
geomorphics of the matter are that it automatically
takes most of the factors into account. Certainly, it
gives precision to the “relationship to the coast” and
“distance” factors, and even some effect to the shape,
size, and utility standards.

Errors of Law Contributed to Erroneous Appraisal of
Island Assimilation Evidence

This misinterpretation of the guidelines the Court
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established, and of important legal aspects on realis-
tic treatment of islands as part of the mainland, com-
bined with the other legal errors mentioned above
obviously influenced appraisal of evidence for several
areas. Indeed, the Master made plain that in his mind
the cumulative set of factors all had to be satisfied
and failure to meet even one would defeat assimila-
tion. See, e.g., Report, at 37.

Evaluation of evidentiary detail can be colored by
the major legal thrust of a decision. This appears to
have led to errors in appraising island-headland evi-
dence. There was a failure to consider adequately the
precedent of Judge Maris’ Florida Keys decision for
comparatively evaluating Louisiana facts. See Appen-
dix I, Figures 34 and 35. Further error is found in fail-
ing to give effect to the factual identity of The “Anna”
to the Louisiana facts. Inconsistency is present as to
the western headland of Atchafalaya, where all of
the factors approved by the Master are satisfied, but
yet the headland is rejected. The clear approval by
this Court of the “integral part of a mainland form”
concept of Shalowitz was not recognized as having
anything to do with configuration of the Southeast
Pass islands which are so nearly identical to the illus-
tration found in 1 Shalowitz 162. See Figure 14, com-
paring the Court-approved Shalowitz conception of
islands as part of a mainland form with La. Exh. 19,
a photograph of the Southeast Pass lumps.

Thus, while articulating the ‘“relationship to
the configuration -or curvature of the coast”
factor of this Court’s opinion, the Master in fact



131

Figure 14. Comparison of figure 25(b) from 1 Shalowitz
162 demonstrating islands as part of a mainland form with
La. Exh. 19, a photograph of Southeast Pass mudlumps.
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failed to give weight to it. See Report, at 41, 42, where
the Report refuses to consider the Southeast Pass
tight group of islands “all together,” and denies sig-
nificance to the fact that some of the islands lie
across the coast even the government recognizes. More-
over, as to the outermost island of a group, the Re-
port treats the distance factor as though no interven-
ing islands were present. This rationalization further
ignored other powerful facts of relationship. See, e.g.,
Figure 14, supra.

Further error relates to the failure of the Master
to accord any weight to the fact that an island is not
in isolation but is rather a part of a tight group of
islands in line with a mainland form on its natural
extension. See Report, at 41 where the Master rejected
reasoning that the proximity of islands within a
group to an island which clearly formed part of the
mainland was irrelevant, and compare that state-
ment to the “relationship” directive of the Court. The
relationship factor was mentioned in an ultimate con-
clusion, but its geographiec meaning in fact escaped ap-
plication, for certainly the “grouping” of islands in
line with a mainland form relates an island therein
to the mainland.

Shalowitz would soundly disagree with the erron-
eous conclusion of the Report at 41-42 that islands
near the mouth of a bay should not have the bay line
extended around them.

Shalowitz was willing to do it for a single
island that was not even touched by the dashed
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closure line that would be recognized absent the
island. See Figure 15. This Court has itself given
importance to the question of whether a closing line
would touch an island and create mouths. 394 U.S. 11,
at 59-60. If the islands at Southeast Pass are not a
part of the mainland, whether or not they form a
“screen,” Shalowitz recognizes the line should be ex-
tended around them. See also the inconsistent factual
finding that the first of the series of islands is crossed
by the bay line, Report, at 41, with the finding, Re-
port, at 42, that they are not located along the mis-
named “natural” closing line of the bay. In fact, more
than one island is touched by the closing line, at least
one other low-water elevation is touched, and two are
totally within the line. Certainly, this causes the group
to have a special relationship to the coast.

No navigator would enter the bay in the less-
than-one-foot water depths between the islands and
low-water elevations. From earliest times mudlumps
have been used as navigational entrance points. See
the 1839 Talcott map in La. Exh. 23 showing the

INLAND WATERS

Figure 15. Reproduction of figure 45 from 1 Shalowitz 225
demonstrating a bay closing line encompassing a single is-
land that lies entirely seaward of the closing line that would
be used if no island were present. See also related text in 1
Shalowitz.
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high elevation of the mudlumps, and the way stakes
with markers were present on them. Clearly, realistic-
ally the outer lump forms the natural entrance point,
and realistic concern is the test.

If this were not so, the mudlumps would form
multiple mouths. Incidentally, the Report misstates
Louisiana’s argument to be as characterized by federal
argument—a screening island argument. This is not so.
Louisiana maintains there is no “screening” “require-
ment” for closing lines at the mouth of a bay. See
Article 7(8), where it is implicitly recognized that
islands outside of a bay closing line create multiple
mouths for it is provided that islands within an inden-
tation shall be treated as part of the water area of
an indentation. No “screening” test is given. See the
interpretation of this Article by this Court, 394 U.S.
11, at 60 and the interpretation in 1 Shalowitz 225
n. 38, wherein Shalowitz discusses the International
Law Commission background and reasons underlying
Article 7 in support of his illustrations, Figures 44
and 45:

The basis for this interpretation is the ob-
servation of the ILC that the presence of islands
at the mouth of an indentation tends to link it
more closely to the mainland (see text following
note 29 supra). It would seem to follow that
where a choice of lines exists that line be selected
that encloses the greatest area of inland waters.
This is consistent with Art. 7, par. 5 of the con-
vention which calls for a closing line to be drawn
that encloses the maximum area of water possible,
and with par. 3 of the article which allows islands
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within an indentation to be considered part of
the water area. The rule proposed would still
leave unresolved the question of how far seaward
from the headland line islands could be in order
to be incorporated under the rule. The best solu-
tion would be to consider each case on its merits
and apply a rule of reason. 1 Shalowitz, 225 n. 38.
[ Emphasis added. ]

The evidence for the suitability of the headlands
claimed by Louisiana is more extensively set forth in
Appendix I, for the different bay closures as indicated
below. Those summary arguments are adopted herein
as though repeated in extenso, and only selectively
supplemented Lelow. See also Appendix III for a
synopsis of bay closing line contentions.

For Atchalafaya Bay, see Appendix I, at 210-220
and 308-312.

The evidence at Atchafalaya Bay included ex-
pert opinion testimony by a geographer that the Shell
Keys complex is part of the mainland and the western
natural entrance point of the bay.*> Massive quantities
of photographs were submitted. Measurement data was
presented in the testimony of the engineer, Mr. Whi-
taker, on treatment of this tight maze of low-water ele-
vations as part of the mainland. Much of this evidence
simply escaped the Master’s attention, perhaps due to
the illegible character of the cartographic symbols for
low-water elevations. In each case the size and location

62 See testimony of Dr. Melamid, tr. 3305-3306 and La.
Exh. 192, Photos 18 and 21.
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of the elevations make it impossible not to realistically
view them as extensions of the mainland, if the rhap
were clear. We believe the Master could have reached
this conclusion only by erroneous map reading. He must
have failed to recognize the dotted and difficult-to- -
discern low-water lines of the low-water elevations on
the Set of 54 Maps in this area. He must have thought
that all Louisiana was talking about was the more
distant high-water elevation (island) at the extreme
tip of the Shell Keys complex shown by solid, easy-to-
discern lines which show only small, more distant
high water peaks of the much more extensive low-
water elevations. The low-water elevations of the
Shell Keys complex run from their outer extremities
all the way back to the shoreline of Marsh Island and
are, at their closest point, separated by only the narrow-
est and most insignificant of shallow channels. The
closest low-water elevation has an area separating it
from shore which is minuscule compared to the area of
the low-water elevation, as is the distance separating it
from shore compared to the size of the low-water eleva-
tion. The more seaward water gaps are not significant-
ly larger between the low-water elevations. However, it
is not necessary to consider the full extent of the
Shell Keys. The low-water elevations closest to shore
are identifiable headlands. Mound Point, the outer
point of Marsh Island, if the reef extension is disre-
garded, is itself an identifiable headland.

The western headland of Atchafalaya Bay is
Marsh Island and its natural extension, the Shell
Keys complex. This Court has ruled in favor of Cali-
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fornia in deciding that where there is a pronounced
land feature, the outermost extension should be se-
lected as the natural entrance point thereon. See decree
in United States v. California, 382 U.S. 448, at 451:
In drawing a closing line across the entrance
of any body of inland water having pronounced
headlands, the line shall be drawn between the
points where the plane of mean lower low water
meets the outermost extension of the headlands.
Clearly, the Shell Keys complex is the outermost
extension of Marsh Island. In any event, clearly
Mound Point, not South Point, is a more outward
extension of Marsh Island than South Point. Clearly,
the Master erred in treating Louisiana differently
than this Court treated California.

Furthermore, “size and location,”—the two cri-
teria which the Master held Shell Keys and Point au
Fer failed to meet, Report, at 52-58—are the least im-
portant of the illustrative (not mandatory) criteria
which this Court suggested for his guidance. As here-
tofore stated, the Court’s previous opinion relied heav-
ily upon the British Court’s decision in The “Anna.”
That decision expressly styled the islands in ques-
tion as “little mud islands” but held that factor to be
insignificant.* The island gaps of Shell Keys are quite
small. The majority are 80 to 400 feet; the largest
opening is 2,350 feet. See La. Exh. 188 B. The “Anna”
islands were 2.5 miles from shore.

63 Moreover, S. W. Boggs, one of the authorities cited
approvingly by the Court, denigrates size as a test, stating

“[t]he size of the island, however, cannot in itself serve as
a criterion. ...” quoted in 394 U.S. 11, at 65 n. 85.
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The Shell Keys complex clearly meets other more
significant criteria for assimilation suggested by this
Court. The Master gave no weight to the fact that
the “depth and utility of the intervening waters”
throughout Shell Keys is negligible. Moreover, the
oyster reefs upon which the islands and low-tide eleva-
tions composing the Shell Keys complex are located,
are clearly fluvial in nature and origin, and present
ecology. These reefs developed on the deltaic lobes of
a former outlet of the Mississippi River. See La. Exh.
173, at 22. Their initial growth and their continu-
ing, present-day life were and are dependent upon a
supply of fresh water and nutrients from the main-
land. Therefore, the islands and low-water elevations of
the Shell Keys complex are geologically and biologi-
cally appendages of the mainland.

In sum, numerous key factors or comparisons to
precedent were not applied and mandate assimilation
of the Shell Keys and Point au Fer reef headlands,
e.g., negligible depth, non-utility of the intervening
waters, larger size of the low-water elevations as
compared to the gaps, small distances of the gaps as
compared to other gaps in recognized assimilation
precedents (e.g., Florida Keys and St. Bernard Penin-
sula), relationship of the island configurations to each
other, the massive number of the islands and low-
water elevations, non-navigability, their assimilation
to the mainland on charts, their portico effect, the
sufficiency of the enclosure, the fact that they are a
natural extension of a mainland form—all of this is
substantiated in the record. See Appendix I, at 210-220,
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308-312. Nature, origin, and present ecology are re-
lated to fluvial and mainland phenomena. The Master
did not consider this mass of factors, although the
Court had directed there was no limit on additional
factors to be considered, simply because he found that
one or two factors were negative and he viewed the law
as therefore commanding that he ignore others.

The Master has recognized that the landlocked
question should be considered

. . . upon the basis of relationship between the
width of ... mouth to...depth.... Report, at 27.

This is a wholistic test, and contradicts the ‘land-
locked” rationalization of the rejection of Mound
Point as a headland. Waters at the center of the
closing line and near the mouth of the closing line
of every bay are not landlocked. It is the bay as a
whole which we consider in determining whether the
characteristic of landlocked is present. See Article 7
(2) of the Convention, which tests the question of
landlocked by a consideration of depth of penetra-
tion in relation to width of mouth:

. whose penetration is in such proportion to
the width of its mouth as to contain landlocked
waters....

See U.S. Exh. 416D for many examples of less pro-
nounced closures at more outward locations which
were accepted by all federal agencies in lieu of a
more pronounced inland headland pursuant to the
principle of the decree in United States v. California
quoted supra requiring use of the outermost extension
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of a headland. A good example of this is found at De-
marcation Bay in Alaska which is the subject of Fig-
ure 13 supra. The area in front of the foreshore of
the low-water spit within the bay closing line shown
in that illustration can hardly be deemed landlocked
if viewed in isolation. Other illustrations abound.
Thus, it is invalid to dismiss headland claims on the
basis that use of a particular headland would result
in the enclosure of some waters that are not land-
locked.

As to the Point au Fer low-water elevation, the
Master relegated to insignificance the very strong
fact that the water intervening between the low-
water elevation and the mainland is an oyster farm
where inland-type mariculture is practiced and navi-
gation is impractical and dangerous. Oyster farming
in Louisiana is a peculiarly inland phenomena of our
coastal bays. Thus, again the presence of unique and
strong facts was ignored merely because a single fac-
tor of distance was allegedly not satisfied.

Turning to the Garden Island-Red Fish Bay and
Blind Bay complex, both of which are so much gov-
erned by the question of the use of the Southeast Pass
mudlump islands as a headland, we direct the Court’s
attention to general discussion supra, pp 116-135, and
to Appendix I, at 260-271, which details substantial
evidence and summarizes it from various exhibits and
testimony in the record. These mudlumps are integral-
ly parts of the Mississippi River natural levee land-
forms and are to be treated as part of the mainland.
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Additionally, they serve as appropriate natural en-
trance points. Thus, in Figure 35 of Appendix I, at 270,
the miles and miles of open water involved in Judge
Maris’ findings between islets are contrasted to the 500
to 1600-foot distance of waters gaps at Southeast Pass.
Hydrographic survey information is presented, Figure
33, showing less than a foot of water between the open-

ings and the continuous submarine character of the
natural levee or mainland form upon which the mud-
lumps are situated here and everywhere else where
they occur. Their relationship in shape to the mainland
and to the configuration of the coast has been hereto-
fore illustrated. The fact that they are characteristic-
ally incorporated into the mainland over time, as de-
veloped in the testimony of the geologist and specifical-
ly illustrated in Figure 30, Appendix I, at 261, was an-
other factor overlooked. The factual identity with The
“Anna’” was overlooked. The fact that some of the mud-
lumps were within the closing line the government
recognized and others were crossed by it was over-
looked. The testimony showing they formed a portico
and an extension of a mainland form which the Court
deemed a significant factor, 394 U.S. 11, at 65-66 n.
85, was overlooked. The utility of the islands as navi-
gational entrance points because of their visibility and
the dis-utility and the danger of shallow intervening
waters were overlooked. Certainly, if utility of inter-
vening waters or danger to navigation are factors to
consider in terms of navigational significance, then

the fact that mudlumps are used by navigators as en-
trance points should be a highly persuasive factor. All
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of these factors and others more fulsomely detailed in
the discussions referred to above were rejected be-
cause merely 2 out of 8 or 9 relevant factors were
found to not be satisfied here. Plainly, this is a case
where misconstruction of the Court’s opinion has re-
sulted in erroneous ultimate fact conclusions, which
are noticeably void of reference to details of evidence.

For other evidence of the Bucket Bend Bay area,
see Appendix I, at 254-260 for a summary of evidence
contradicting the Master’s findings. The islands here
are purely sedimentary and are classic examples of
islands that are a natural extension of a landform,
which are indeed normally incorporated into the land-
form, absent hurricane attack. See Figure 27, Appen-
dix I, at 255, showing how it is characteristic of these
river mouth islands to become consolidated into the
mainland. The Report denies any consideration to the
ultimate question of whether the islands are realistical-
ly to be treated as part of the mainland. Certainly, the
Court will find that these islands realistically ought to
be considered as part of the mainland from which they
come and to which they will be joined.

Bucket Bend Bay presents an instance where the
complete absence of references to the record is con-
spicuous. The Report at 37 simply states, without ex-
planation, that the low-water elevations at Bucket
Bend Bay do not satisfy the size, distance, shape, or
relationship factors the Court mentions, and says there
are no other criteria which would lead to a contrary
conclusion. Reasons, facts, evidence in the record—
nothing is cited in support of these insupportable con-
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clusions, for nothing could be cited. As to size, these
elevations are certainly no smaller than the islands in
The “Anna.” As to the distance from the mainland,
they are a petty fraction of 10 miles, a minor percent-
age of 6 miles, minuscule compared to the 4,000 feet
to multi-mile gaps of Judge Maris’ opinion, and smaller
than other island gaps which the Master assimilated,
e.g., at Caillou Bay. But somehow, here, minor dis-
tances are too great. The greatest gap is approximately
1,000 feet, the smallest less than 700 feet. As to shape,
they are plainly a projection of a mainland shape, with
a river mouth island shape this Court has heretofore
favored. 394 U.S. 11 at 65 n. 84. As to relationship, if
ever there was an extension of a landform, a sedimen-
tary projection along a natural levee, the submerged
river bank, is such a thing. As to the alleged absence
of facts relating to other imaginable criteria, the river
mouth character, the origin from the mainland, the
fluvial nature, the shallowness and non-utility of inter-
vening waters, the tendency to become incorporated
into the mainland—none of these would, in the Master’s
Report, have anything to do with the matter.

This Court can form its own opinions. This it
should do, to be sure that its guidelines to Masters are
in fact followed. See Mississippi v. Arkansas, ____
U.S. , 94 S.Ct. 1046, at 1049 in which this Court
conducted its

own consideration and . . . independent review of
the entire record. ..

in a review of exceptions to a Special Master’s report.
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FIFTH EXCEPTION
- CARTOGRAPHIC AND SURVEY QUESTIONS

The State of Louisiana further excepts to the Spe-
cial Master’s errors affecting several cartographic
and survey questions in the Mississippi Delta such
as not giving full effect to pre-December 6, 1969
chart configuration and failing to correctly find
the times of the existence of certain islands, low-
water elevations, or low-water areas.

~ Several cartographic or surveying oversights or
errors occur in the Master’s Report, which we have
generally elaborated upon elsewhere.

For East Bay, we argued that the pre-December
6, 1969 chart configuration of Cowhorn Island should
control even after that date, due to unreliability of
post-hurricane survey related change, and for other
reasons, see supra at 102-113. These arguments also
apply to the low-water areas near Pass du Bois and
Pass Tante Phine. See paragraphs (c), (d) and (e),
Report, at 47 to which exception is taken for the same
reasons argued for East Bay.

Additionally as to paragraph (e), Report, at 47,
even the federal evidence showed the Pass Tante Phine
spit was in existence prior to March 28, 1956, although
the Master found it existed only for a few months from
November 19, 1959, to February, 1960. See application
of Gulf Oil, Sheet No. 1 of 14 sheets, dated March 28,
1956, U.S. Exh. 171, and compare to the Pass Tante
Phine spit on the 1959 low-water survey maps. As to
the finding paragraph (d), concerning termination of
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its existence, see later photographs showing a part of
it. La. Exhs. 44 and 45.

This is typical of the weak quality of the federal
survey evidence relied upon by the Master in support
of his conclusion and for which careful examination is
necessary. The 1956 map of the existence of the spit
also effectively refutes the claim that it could have only
existed for a few months, as federal testimony had
claimed, which was the apparent basis for the limita-
tion of the time period afforded to it by the Master.
The existence of the spit from March 3, 1956, until the
aerial photographs of November, 1959, and February,
1960, should also have post-February, 1960 conse-
quences for it demolishes the reasoning that such a
landform is rapidly extinguished by natural forces.

The errors as to survey findings of the Report at
43 are contradicted by evidence summarized in Ap-
pendix I at 271-6, treating the South Pass mudlump
problems. The islands should be recognized as having
existed at all relevant times. See the mass of evidence
summarized in Figure 36, of Appendix I, at 272.

See also the Caillou Bay discussion infra, con-
cerning incomplete survey matters.

Exception is also taken to failure of the Report to
correctly give effect to the erosion of the Joseph Bayou
area and other changes in East Bay. See East Bay dis-
cussion supra.
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SIXTH EXCEPTION
CAILLOU BAY

The State of Louisiana further excepts to the Spe-
cial Master’s conclusion that although he finds
that Caillou Bay is in fact a juridical bay, the de-
cision of this Court precludes his so holding.

We have earlier treated the fact that Caillou Bay
is an historic bay. These arguments relate to those por-
tions of the Master’s Report which appertain to the
juridical contentions of Louisiana, but indirectly sup-
port the historic claim. The historic facts also support
the geomorphic claim for they plainly show Caillou
Bay was once physically part of the mainland, and
Isle Derniere a continuous land form. See La. Exhs.
185A and 185B.

The Master correctly found that the geographic-
geomorphic circumstances, even present circumstances,
of the Isle Derniere amply satisfied both the factors set
forth by this Court, 394 U.S. 11, at 64 and the Master’s
more stringent standards on realistic treatment of
islands as part of the mainland. Report, at 37. Under
the procedure of this Court whereby the parties are to
except to the portions of the Report with which they
disagree, it is not incumbent upon Louisiana now to
substantiate correctness of the Master’s holding here
which we shall do more fulsomely in our reply brief if
his findings are challenged by the government.

Much evidence was available to the Master and
not heretofore available to the Supreme Court. This
included proof of serious error in the maps which were
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used in government illustrations that led to the com-
ment contained at note 88 of the Supreme Court’s 1969
opinion, 394 U.S. 11, at 67.%* The Court, obviously over-
looking the arguments of Louisiana concerning the
fact that the Isle Derniere was part of the mainland,
mistakenly observed that no such arguments had been
made by Louisiana. Clearly, then, in the review of the
extensive briefs filed by both parties heretofore, over-
sight no doubt occurred in which the Court apparently
based a conclusion on an erroneous assumption that the
point had not been argued. The point had been argued.
We reproduce here portions of the Reply Brief of Lou-
isiana to the Brief of the United States on Cross Motion
for the Entry of Supplemental Decree No. 2 as to the
State of Louisiana, filed September, 1968:

We do wish to point out here however, that
the federal explanation for not departing from its
prior concessions to the effect that all of the waters
between and behind islands off the Louisiana
shores are sufficiently enclosed to constitute in-
land waters, applies with equal force to Caillou
Bay, irrespective of whether it is a true bay, a
strait leading to inland waters, or inland waters
by whatever test. The Chapman Line recognizes

8¢ It must be remembered that up until this phase of
the litigation the United States recognized that the islands
along the Louisiana coast enclose inland waters. This could
account in part for the lack of stress on the fact that the
islands at Caillou Bay formed part of the mainland. The
United States only changed its position after the adoption
of the Convention. Louisiana should not be deprived of its
inland waters which the Master found Louisiana was entitled
to under the evidence, except for certain language of this
Court made before a complete hearing on the evidence.
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this waterbody as a bay and it has never been in
dispute in this litigation until the rather surpris-
ing change in the federal position in its memo-
randum of January 19, 1968. We can understand
that it was rather surprising to those charged with
drafting the federal position on the closing lines
between the Isles Derniere to find that the new
federal theory called for not closing between the
last several islands of the Isle Derniere chain, be-
cause it is so clearly reasonable and sound to con-
nect islands separated only by a foot or so of water
or less; islands which so plainly form a portico to
the mainland and which are such a clear, natural
extension of the mainland, anyone merely looking
at the map would realize that they must somehow
have the effect of causing the waters behind them
to constitute inland waters because of the great
extent of the enclosure. One can understand that
it would be essential for the government to change
its position at Caillou Bay in order to avoid recog-
nizing basic principles that are unquestionably ap-
plicable . . .. [Emphasis added.] pp. 121-122.

The government itself recognized in the State-
ment of Issues that this was an open issue. See Report,
Appendix A-1, at 60, Issue 11 (a). Louisiana will be
materially prejudiced by the 18 years of the federal as-
sertion as to the limits of inland waters in the Caillou
Bay area and the federal recognition that the islands
forming the Isle Derniere group were juridically part

of the mainland, unless the finding of fact of the
Master that Caillou Bay is a juridical bay is adopted.
In essence, this prejudice relates to the fact that Lou-
isiana had not theretofore insisted on the correct survey
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of low water lines on the north or bay side of the is-
lands; or upon similar survey of the supposed water-
gaps, to show that they were in fact not water gaps,
but continuous mainland. If the federal government
takes exception to the finding at Caillou Bay that the
islands are part of the mainland, then, in reply, we will
fully treat evidence showing the prejudice. See 1 Shalo-
witz, 175 where Shalowitz explained that a reason for
failure to resurvey the 1954 photography areas west of
the Mississippi Delta was

. . . the absence of possible dispute over the Chap-
man line . . ..

In an attempt to rectify this injustice, the Master
has said that the claims of Louisiana as to additional
land behind the islands must be accepted. The dynamics

of change on oil accountings since 1950 are not noted.
The prior assertions prevented Louisiana from dis-
covering the full extent of land behind the islands. We
cannot now possibly show what we would have dis-
covered through 1954 field work or 1959 surveys not
made. There is no way to fully prove what we might
have discovered if we had conducted surveys we did not
conduct; if we had conducted investigations we did not
conduct; if we had demanded a new survey of the area
we did not demand; if we had obtained agreements on
coordinates on the back side as we did on the front side;
if we had conducted aerial patrols over the years. In
short, we contend that the extent of the area Louisiana
is entitled to as a consequence of islands within the
bay for which no survey was made and no agreement
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reached should be the entire extent of area which we
would be entitled to by recognition of the closing line.
It was at least the government’s burden to prove
there was no land beyond the limits of the low-water
survey of 1954 and of 1959. This they were estopped
from proving. This, in fact, they did not even attempt
to prove. The Louisiana evidence stands unrefuted,
that there were undetermined extents of land, that the
exact extent of which can not now be reestablished.
Necessity to rectify this injustice will be avoided if
recognition is given to the fact that Isle Derniere is an
extension of the mainland, not only in front of Lake
Pelto but also in front of Caillou Bay, as found by the
Special Master in determining that Caillou Bay is a
juridical bay.

Whether or not the Court rules that Caillou Bay
is inland waters, the island assimilation question will
affect three-mile projections.
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CONCLUSION

HAVING CONFIRMED FEDERAL TITLE TO
THE GREAT MASS OF THE CONTINENTAL
SHELF, CONGRESS DID NOT INTEND TO
BE PETTY ABOUT COAST LINE MINUTIAE

In leaving the subject of the many marginal tech-
nical questions concerning coastline determination, it
is appropriate to observe that this Court should not
have to be belabored with the technical conflicts en-
gendered by unremitting rigidities of the federal po-
sition.

From a national perspective, the federal govern-
ment is receiving the vast bulk of the resources of the
Continental Shelf and the great majority of territory
and financial benefits which have accrued and are to
accrue. See map and data, “Annual Drilling and Pro-
duction Report,” Offshore, Vol. 34, No. 7, June 20,
1974, at 77 et seq. reflecting the vastly greater partici-
pation of the United States in the offshore resources
than that of the State of Louisiana.

Congress gave the vast bulk of offshore territory
and resources to the national government in the grand
division of the Continental Shelf made by it in the en-
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actment of the Submerged Lands Act and the Outer
Continental Shelf Lands Act. It therefore did not in-
tend that there should be parsimonious interpreta-
tions of technical coastline details that are highly im-
portant to the states but insignificant from the na-
tional perspective. See also the accountings reflecting
that Louisiana has received merely 37 million dollars
from the escrowed account in the Treasury and the
federal government has received more than 1.3 billion
dollars plus many additional billions from Zone 4
revenues, plus free use of the remainder of the es-
crowed funds to date. See Motion by the United States
for Leave to File Accounting and Accounting by the
United States dated December 20, 1971, and earlier
accountings by the parties stemming from the De-
cember 13, 1965 decree.

The effect of the Tidelands coastline controversy
on state-federal relations is not, from a national per-
spective, worth the relatively small value of the re-
maining lands in controversy. Those estuarine lands
are highly important to each state, however, both mon-
etarily and environmentally. Much healing would
be accomplished in state-federal relations through a
reasonable interpretation of the coastline problems.
Perhaps as important, other states in this energy-
short era will not be led to resist offshore development
out of fear that it will presage a sophisticated and
intensive federal attack on the maritime territorial
limits of the state. Serious negative implications arise
as to the impact on the power of states to protect their
coastal environment and other vital coastal interests
other than petroleum revenues. Coastal management
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needs, such as Louisiana has for the new Atchafalaya
Delta, make our territory important for more than
monetary reasons. See also the many coastal wildlife
preserves, e.g., Marsh Island and Pass a Loutre Game

Preserves, boundaries of which are at stake. La. Exh.
8.

Even the funds presently in escrow are, in the
main, to be awarded to the United States, even if
Louisiana were entirely successful in the present hear-
ing on the Special Master’s Report. This is for the
reason that the decree of December 20, 1971 (382
U.S. 288, awarding tens of thousands of square miles
of territory to the United States), excluded so-called
split leases (divided by the lines of the decree)
merely to postpone administrative accounting and
lease maintenance problems until the total resolution
of this controversy. At that time amity will be re-
quired to resolve the problems unless we are to find
ourselves in this Court contesting every detail of well
locations, unit boundaries and lease administration
questions that arise. Even if this Court were to recog-
nize all of Louisiana’s remaining claims, still its re-
sulting judgment would give the bulk of the escrow
account to the United States, but eliminate worrisome
future problems. For example, if Louisiana’s historic
claims are recognized, then the kinds of survey prob-
lems and shoreline change questions which have so
complicated the East Bay controversy will not arise
again. Otherwise, they will be continually repeated,
especially if the shore of the bay is used as a baseline.
See testimony of Dr. Melamid, the Professor of Eco-
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nomic and Political Geography from New York Univer-
sity, tr. 3246-3268, commenting upon the superiority
of the more stable boundary regime which inland water
classification affords in the context of the Mississippi
Delta and Caillou Bay.

Congress, in writing the Submerged Lands Act
was aware that it had awarded the lion’s share to the
national fisc in a separate act, the Outer Continental
Shelf Lands Act, as the map in the Offshore journal
so dramatically demonstrates. In this broader context,
this Court should not be burdened with the effort of
‘the Department of the Interior to get every last drop
of oil and every last dollar it can prevent from going
into state fises, by persistent technical positions on
areas that are so important to the state and so minor
on the national plane, It is well to recall the words of
the former Solicitor General, the Honorable Archibald
‘Cox, in the opinion approved by the then-Attorney
General of the United States, the Honorable Robert
Kennedy, reflected in La. Exh, 27, at 28.

Congress was not in a niggardly mood, holding
out every bit of land that it could find an excuse
to retain.

Respectfully submitted,
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