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THIS COURT HAS JURISDICTION TO ALLOW THE
PETITION OF THE STATE OF ILLINOIS FOR
MODIFICATION OF THE DECREE OF APRIL 21,
1930. :

Contrary to the position assumed by the respondent
lake states, it is obvious from a review of the Special
Master’s report and the decree entered by the court with
the subsequent amendment, that this court did not intend
to relinquish jurisdiction over the matter of diversion
on December 31, 1938, the date when the annual average
diversion of 1500 c.f.s. was to become effective. Respond-
ents recognize of course that the Sanitary Distriet has
complied with the provision of the decree as to the re-
stricted annual diversion.

In the Report of the Special Master on re-reference,
Honorable (now Chief Justice) Charles Evans Hughes,
on pages 138 and 139, stated:

¢* * * Provision should be made for further ex-
amination, after the sewage treatment plants have
been completed, and the effect of the effluent there-
from with the storm water flow on the navigable
channels has been observed, to the end that the ques-

tion of any further or other relief may have appro-
priate consideration i the light of actual conditions.”’

In this connection, we call the Court’s attention to the
fact that the decrece contemplated that the last work was to
be completed on or before December 31, 1938, and on page
145 of said Master’s Report appears the following recom-
mendation:

““It is recommended that the Court should retain

jurisdiction as there are questions which it is im-
possible to dispose of at this time in full justice to the
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parties; as, for example, with respect to the extent
to which the diversion of water from Lake Michigan
by the Sanitary Distriect may be reduced below 5,000
ce.f.s., in addition to pumpage, after the installation of
controlling works in the Chicago River and pending
the completion of the sewage treatment works, and
also with respect to any further or other provisions
as to the diversion which may be found to be appro-
priate after the sewage treatment works have been
completed and the results of their operation with
respect to the effluent and the condition of the mavi-
gable waters have been observed. As construction
work will be conducted on a large scale for several
years, and unforeseem contingencies may arise, it
would also seem to be important that there should
be opportunity for the parties to come before the
Court at any time to obtain such further directions
as the facts may warrant.’’

In the proposed form of the decree submitted by Spe-
cial Master Hughes, in Item 13, he recommends that
either party, complainants or defendants, may apply for
relief with respect to the time allowed for construction or
the progress of construction or the method of operation
or in respect to the diversion of water from Lake Michi-
gan, as may be deemed to be appropriate.

Paragraph 14 of the proposed decree provides that
any of the parties, complainants or defendants, may ir-
respective of the filing of the reports, apply at any time
for an order or direction or modification of the decree.

The decree entered April 21, 1930, followed the recom-
mendations of the Master in retaining jurisdiction to
entertain at any time petitions in relation to the subject
matter by either the complainants or the defendants as
stated in Paragraphs 6 and 7 thereof.

Furthermore, when the Court entered its amended de-
cree of May 22, 1933, it used the language ‘‘that the
decree of April 21, 1930 be and the same is hereby en-
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larged by the addition of * * *, ete. It in no way indi-
cated any intention to relinquish jurisdiction to enter-
tain petitions from either the complainants or the defend-
ants for any other or further action or relief.

We respectfully submit that the Court did retain juris-
diction of the subject matter and now may enter such
modification of said decree as it in equity may deem fit
and proper, and therefore, the Petition of the State of
Illinois was filed in apt time.

II1.

THE SANITARY DISTRICT OF CHICAGO HAS BEEN
DILIGENT IN CARRYING ON THE CONSTRUC-
TION PROGRAM CONTEMPLATED BY THE DE-
CREE ENTERED IN THIS CASE AND NEITHER
THE STATE OF ILLINOIS NOR THE SANITARY
DISTRICT HAS BEEN NEGLIGENT IN FUL-
FILLING ITS OBLIGATIONS WITH RESPECT
THERETO.

There has been no comparable sewage treatment con-
struction program carried on either in the United States
or in the entire world that in any way equals the huge
scale sewage construction work carried on by the Sanitary
District since the amended decree of May 22, 1933.

The respondents, in their return to the rule to show
cause entered in this case, charge, generally, that the peti-
tioner and the Sanitary District of Chicago ‘‘were never
reasonably diligent in prosecuting the construction pro-
gram involved in providing complete treatment for all
the sewage of The Sanitary District.”” It is set forth
in the petition, however, and not denied in the return filed
by respondents, that the construction program contem-
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plated by the decree is practically completed and in op-
eration, except for the secondary or complete treatment
of the West Side sewage; that the West Side Treat-
ment Works is now giving only partial treatment
and that the failure to complete said works is primari-
ly responsible for the obnoxious, noisome and unhealthy
conditions now existing in the Sanitary District channel
and the Illinois Waterway; that the failure to com-
plete said West Side Treatment Works is not due to neg-
ligence on the part of the petitioner or the Sanitary Dis-
trict of Chicago; that the Sanitary District did not pro-
ceed with the construction for the complete treatment of
the West Side sewage because of a recommendation sub-
mitted by a commission appointed by the Federal Emer-
gency Administration of Public Works that it proceed with
the construction of works to provide complete treatment
for the South-West Side area instead of the original plan
to supplement the existing West Side Treatment Works
for complete treatment, in order to permit time for further
investigation and large scale tests as to the best methods
of supplementing the existing West Side Imhoff Tank
Plant (Report of the Board of Engineers appointed by the
Honorable Harold L. Ickes, Administrator, Federal Ad-
ministration of Public Works, to review the plans and
specifications prepared by The Sanitary District of Chi-
cago for certain sewage treatment work at the West
South-West site April 30, 1934, pages 15, 27, 34, 44-45);
and that said modification of the order of construction
procedure adopted pursuant to the recommendation sub-
mitted by said P.W.A. Commission was reported to this
Honorable Court by the Sanitary District on May 23,
1934, due notice thereof having been given to the re-
spondents. No objections were filed at that time or since
by the respondents to the revised order of construction
procedure.
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Following this modification of construction procedure,
The Sanitary District proceeded with the construction of
the sewers and treatment plants as suggested and recom-
mended by the Public Works Administration. While de-
lay in the prosecution of this construction program was
caused from time to time by strikes, by the necessity of
re-advertising certain contracts, by bad weather and other
conditions, it must be remembered that the construction
work performed pursuant to these plans involved, since
1934, an expenditure of over sizty mallion dollars and
was carried on under wmore than one hundred separate
contracts. We respectfully submit that the resulting de-
lay was not excessive in view of the large amount of work
involved in this program.

With respect to the investigation and large scale tests
which the Public Works Administration recommended
should be made before the plans for the West Side Treat-
ment Works were adopted, we respectfully submit that
the Sanitary District was conducting and continued to
conduect certain experiments at the West Side Works and
that experimental work continued there and also at the
North Side Works. A contract for the testing plant was
advertised in March, 1937, and this plant was put in op-
eration in September, 1937. Ixperiments were conducted
at this plant until April, 1939. Reports were made
monthly to the Review Board of Public Works Ad-
ministration regarding this experimental work. The final
formal report on this work is now being prepared and
should be ready within the next two or three weeks.
‘When this report is submitted and approved by the Public
Works Administration, The Sanitary District of Chicago
will proceed with the preparation of detailed plans and
specifications for the complete supplementary sewage
treatment plant at the West Side Treatment Works.
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It is contemplated that funds will be available for con-
struction work as such construction work progresses when
these plans and specifications are completed and approved
and it is estimated that the time required for the physical
construction of said works for complete treatment at the
West Side Sewage Treatment Works will be two working
seasons, which will require the diversion of the additional
water from Lake Michigan requested in the petition until
December 31, 1942, to relieve the obnoxious, noisome and
unhealthy conditions now existing in the Sanitary District
channel and the Illinois waterway, pending the comple-
tion of the West Side Treatment Works.

I11.

THE SEWAGE TREATMENT WORKS OF THE SANI-
TARY DISTRICT OF CHICAGO NOW IN OPERA-
TION ARE BEING OPERATED IN A HIGHLY
EFFICIENT MANNER.

The respondents in their brief criticize without justifica-
tion, the operation by The Sanitary District of Chicago
of its present facilitics for the treatment of sewage. In
answer to their criticism we respectfully submit the fol-
lowing :

North Side Sewage Treatment Works,

Contrary to the statement made in respondents’ brief
on page 24, sludge from the North Side Sewage Treat-
ment Works in the past has been digested in the Imhoff
Tanks of the West Side Treatment Works and is now
being dried in the incinerating plant at the South-west
Side Treatment Works as previously reported to this
Honorable Court. The operating results show that the
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sewage treated in the North Side Treatment Works dur-
ing the past three years was purified to the extent of
91.5% in 1937, 924% in 1938, and approximately 93% in
1939, although credit in the reports to this court has only
been assumed by The Sanitary District of Chicago for
85% purification. We also call attention to the fact that
air was used at the North Side Treatment Works to the
extent needed to produce a suitable effluent. This is
evidenced by the fact that in 1937 the 5-day B.O.D. reduc-
tion was 91.5% and suspended solids reduction 91.5%; in
1938 the B.0.D. reduction was 92.2% and the suspended
solids reduction was 93%; in 1939 the B.0.D. reduction
was 93.5% and the suspended solids reduction was 92.4%.
In parts per million the effluents contained:

Year © 5-day B.O.D. Suspended Solids
1937 .......lL. 9.2 12
1938 ... 8.6 10
1939 ............ 7.7 11

All of these results demonstrate efficient and well con-
trolled operations.

For the purpose of supporting the purported ineffi-
ciency in operation of the North Side plant the respond-
ents compare the operation with a similar plant at Mil-
waukee, Wisconsin. The following table shows the sewage
treatment in 1939 at the North Side Sewage Treatment
Works compared with treatment at the Milwaukee plant:

Sewace TreaTMENT, 1939.
North Side Milwaukee

Average Flow (mil. gal. per 24 hrs.).202.5 121.2
5-Day B.O.D.
Raw Sewage (ppm.)............. 117.0 179.7
Effluent (p.pm.) ....... e 7.7 8.5
Reduection (per cent) ............. 93.5 95.0
Suspended Solids
Raw Sewage (ppm.) ............ 114 268
Effluent (p.pm.) ................. 11 16.5

Reduction (per cent) ........... 92.4 93.8
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The effluent from the North Side Treatment Works of
The Sanitary Distriet of Chicago as shown on the basis
of the average analyses for 1939 is commonly recognized
as better than that from the Milwaukee plant. The Mil-
waukee effluent (discharged into Lake Michigan) contained
50% more suspended solids and had a higher B.O.D. than
the effluent from the North Side Sewage Treatment Works
of The Sanitary District of Chicago.

The table, page 50 of respondents’ Brief, showing 97.5
per cent removal of 20 degree Bacteria at Milwaukee, is
of no particular significance for Chicago conditions. This
is a test made where treatment plant effluent is discharged
into drinking water sources. It means the removal of
Bacteria as shown by tests media incubated at a tempera-
ture of 20 degrees Centigrade or 68 degrees Fahrenheit,
and of course includes intestinal organisms. Tests may
also be made with media incubated at body temperature,
or 98.4 degrees Fahrenheit. Such tests are interesting
and have been made occasionally by The Sanitary Dis-
triet, but since none of the sewage, either raw or treated,
is discharged into a drinking water supply in the Sanitary
Distriet, or in the Illinois River Valley, such determina-
tions are not made by the Sanitary Distriet as a routine
matter. The universal measure of the efficiency of sew-
age treatment is the percentage of removal of suspended
solids and the percentage of the reduction of the bio-
chemical oxygen demand, usually based on the 5-day period
of incubation and designated 5-day B.O.D.

The West Side Treatment Works,

Contrary to the statement made in respondents’ brief
on page 26, no sludge from the Imhoff Tanks of the West
Side Treatment Works has ever been discharged into the
Main Channel., As a matter of fact, there is no way
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in which such sludge could be discharged into the chan-
nel. The sludge has been placed on sand drying beds
and after drying has been removed for deposit west of
Harlem Avenue and north of the main channel on the
property of the Sanitary District. A portion of the sew-
age from the West Side project is now being treated at
the South-west Side Treatment Works, but the extent
to which the South-west Side Treatment Works can be
used for West Side sewage can be determined only by
actual trial. Information on the exact amount of sewage
which can be so treated should be available within the
next two or three months. However it is expected that
this amount will be about 100,000,000 gallons daily.

With respect to respondents’ suggestion, on pages 43
and 44 of their brief, that the amount of sewage from the
West Side area, which is treated in the South-west Side
Treatment Works, should be increased so as to provide
complete treatment of a larger amount at the South-west
Side Treatment Works, the Sanitary District has not been
ignorant of such a possibility and in addition to so treat-
ing that portion of the sewage of the West Side area
now handled at the South-west Sewage Treatment Works
it contemplates an increase within the limits of the capac-
ity of such works and in that connection the petitioner
submits the following:

The South-west Side Treatment Works has an average
designed capacity of 400,000,000 gallons daily and can be
operated to treat 600,000,000 gallons daily (which is 150%
of dry flow) during the relatively brief periods of storm
flow. It eould not, without certain major additions in
tanks and equipment, be operated continuously at 600,-
000,000 gallons daily rate.

The West Side Treatment Works (Imhoff Tanks) has
a flow capacity per day of 467,000,000 gallons as an
average and 700,000,000 gallons for a storm maximum.
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If operated as designed, the combined South-west and
West Side Treatment Works would give complete treat-
ment to the 400,000,000 gallons daily average with over-
load to 600,000,000 gallons daily storm maximum South-
west Side sewage, but only partial treatment to the 467,-
000,000 gallons daily average with overload to 700,000,000
gallons daily storm maximum West Side sewage.

It is expected that 500,000,000 gallons daily average
may be completely treated continuously at the
South-west plant, leaving only 367,000,000 gallons daily
average for partial treatment at the West Side plant. The
treatment of the storm maximum of sewage however
would be the same in either case.

This procedure will not attain the ultimate treatment
expected of 90% or better on dry flow and 85% annual
average. It will be nearer to 77% treatment of dry flow
and 71% annual average. It is not expected that the
aforesaid ultimate treatment can be attained until com-
plete treatment facilities have been provided for the
West Side sewage.

Operating Efficiency of the Several Sewage Treatment
Plants.

The North Side Plant, the Calumet Plant and the South-
west Side Plant as now operated produce a purification of
90% or more. The actual purification during 1939 was
in per cent removal:

Suspended
Plant 5-day B.O.D. Solids
North Side .....ccoovviviiiiiii.. .. 93.5 92.4
Calumet .............cooovvn.. ... 87.0 90.6
West Side ......ovviiiiiiia.. 53.7 63.0

Southwest (6 mos., July-Dee.) ...... 85.8 88.5
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During the period of ‘‘tuning up’’ at the South-west
Sewage Treatment Works the efficiencies have not been
as high as at the North Side works, but when the South-
west plant operates on a permanent schedule, the per-
centage purification should be as high as at the North
Side Works.

Respondents’ criticism of the use of the term ‘‘popula-
tion equivalent’’ (p. 28 of their brief) is not justified.
The use of this term is made necessary in the case of the
City of Chicago because of the large amount of packing
house and stockyards waste. This waste is equivalent
to the waste of approximately 1,200,000 people.

No other municipality in the world has so large a total
of packing house and stockyards or any other trade waste.
All such wastes in Chicago must be treated at the South-
west Plant, and not distributed to all of the treatment
works of the Sanitary Distriet.

The suggestion regarding the metering of water in
Chicago is not new. The Sanitary District has advocated
water-metering for many years past and this matter is
being handled by the City of Chicago and reasonable
progress has been made and is being made. The average
daily pumpage for the Chicago waterworks was reported
in gallons per capita as 255 in 1937 and 241 in 1938.

Respondents’ contention that the Sanitary Distriet of
Chicago is now able to obtain the ultimate {freatment
necessary by the addition of supplementary chemiecal treat-
ment to all or part of the West Side flow which respond-
ents contend would substantially double the efficiency of
the Imhoff Tanks in the removal of the oxygen demand
in the sewage at the West Side Treatment Works, is not
supported by actual large scale tests or accepted by rec-
ognized sanitary engineers. Aectnally for the nine year
period, from 1931 to 1939, the West Side Works averaged
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48.2 per cent removal of 5-day B.0.D. with a maximum
yvear of 56 per cent. Obviously this efficiency cannot be
doubled. On this subject we call the Court’s attention
to the report of the Board of Review made April 30,
1934, to the Honorable Harold L. Ickes, Administrator,
Federal Emergency Administration of Public Works,
wherein on page 45 said board states that although it
has given considerable time and attention to the various
chemical processes of sewage disposal, the high cost of
chemicals in some cases and the relative inferior quality of
the resulting effluent, precludes this process from consid-
eration as a primary method of disposal under conditions
in Chicago, although its consideration as a supplementary
method, either for the treatment of the Imhoff Tank efflu-
ent or for final treatment of the effluent of other processes,
merits further consideration. On page 47 the Board sug-
gested that large scale tests be made to determine whether
any combination of Imhoff Tank treatment and chemical
treatment, with or without filtration, will so improve the
quality of effluent as to make further treatment unneces-
sary. These tests have been made and the results show
that the efficiency of the Imhoff Tanks is not doubled, as
claimed by respondents, but only increased about one-
third or at most one-half.

In passing, it may be said that one of the consultants
of the Board of Review, John H. Gregory, Consulting
Engineer of Baltimore, Maryland, and Professor of Sani-
tary Engineering at Johns Hopkins University, reported
to the Board that chemical precipitation, either as a
primary means of treatment or as a means of supple-
menting the existing Tmhoff Tank installation at the West
Side, did not merit serious consideration.

From the various large scale tests that have been made
by The Sanitary District, it appears that the activated
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sludge process is probably the proper method of supple-
‘menting the existing Imhoff Tanks in the treatment of
West Side sewage, and the determination as to whether
or not the activated sludge process or a combination of
tank treatment and chemical treatment should be adopted
is dependent upon the approval by the Board of Review
of the Public Works Administration.

The efficiency attained by the Sanitary Distriet in the
operation of its sewage treatment works compares favor-
ably with that of the treatment works of any other mu-
nicipality. The ecriticism of respondents is unjustified
and is not supported by facts.

IV.

THE TREND OF THE WATER LEVELS IN THE
GREAT LAKES WILL BE UPWARD FOR THE
YEARS 1940, 1941 AND 1942.

The water levels in the Great Lakes are now in the
rising period of one of the fluctuating cycles. From a
study of the lake level chart compiled by the U. S. Lake
Survey it can be expected that the levels of the Great
Lakes during the years 1940 to 1942, inclusive, will aver-
age a foot or more higher than they have averaged over
the past eight years. This chart indicates that the aver-
age level of Lakes Michigan and Huron for the years
from 1932 to 1939 was 578.33 feet above mean sea level;
that this average for the year 1938 was 578.94, and for
the vear 1939 was 579.35. The history of the rise and
fall of the lake levels, as shown by the U. S. Lake Sur-
vey, indicates that this rising trend will probably con-
tinue over the next three years, based on past experiences
and that these lake levels will not return to their 1932-
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1939 average of 578.33 during that period of time. Fur-
thermore it can be expected that the level of these lakes
will rise to elevation 580 annual average before they
again begin to recede.

The statement by respondents in their brief that the
levels of the Great Lakes have been dropping rapidly
since August, 1939, is misleading, when considering the
trend of lake levels for the next three years. The fact
that these levels have dropped between the summer of
1939 and January 31, 1940, cannot be taken as an indica-
tion that they will continue to drop. Despite the severe
drought in the latter part of 1939, the drop in lake levels
has not greatly exceeded the normal drop between sum-
mer and winter levels. The drop in levels, as stated by
respondents in their brief, and the normal drop, is as

follows:
Fluctuation in Water Levels

Lake Respondents Normal

Michigan-Huron ............. 15 inches 13.5 inches
Erie ....... .. ..l 21 inches 18 inches
Ontario ...........ceiiinnn.. 26 inches 21 inches

The high level on all the lakes in the summer of 1940
will be about 1 foot or more higher than the January
level, referred to by respondents in their brief. This
has been the case for the past eight years, and there will
probably be no change in 1940, regardless of local drought.

The granting of a temporary increase in the diversion
of water from Lake Michigan to 5000 cubic feet per
second for the three year period from 1940 to 1942, in-
clusive, will work no hardship on riparian owners around
the Great Lakes nor upon persons using the lakes for
navigation. The temporary increase of 3500 c.f.s. (from
1500 e.f.s. to 5000 c.f.s.) will only lessen navigation depths
(lower lake levels) two inches at the most. This amount
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is no more than the change in levels which is likely to
oceur in any of the lakes in any month, due to natural
causes.

V.

THE SECRETARY OF WAR HAS CERTAIN POWERS
REGARDING THE AMOUNT OF THE DIVERSION
OF WATER.

It has not been contended by the State of Illinois that
the Secretary of War has power to authorize any diver-
sions for the purpose of local sanitation. No diversion
is being made for the purpose of sanitation, but for navi-
gation in the Chicago river, as a part of the port of
Chicago. The Secretary of War has certain authority
under Section 10 of the Rivers and Harbors Act of 1899.
The diversion now being made by the Sanitary District
of Chicago is under the permit of June 26, 1930, from the
Secretary of War acting in accordance with Section 10
of the Rivers and Harbors Act of 1899 and in conformity
to the decree of this Court.

As stated in our petition, the Mayor of Joliet appealed
to the Secretary of War for relief and the Secretary of
‘War replied that he was of the opinion that he was with-
out legal authority, in view of the decree of this Court to
grant a temporary increase in diversion, and suggested
that application be made to this Court. Acting under
this suggestion, the State of Illinois has applied to this
Court for a temporary increase, or for a pronouncement
defining the authority of the Secretary of War. In so far
as the power of the Secretary of War is concerned, it is
not a matter of local sanitation; it is a question of proper
conditions in a Federal waterway, over which the peti-
tioner respectfully submits the Secretary of War has
jurisdietion.
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VI

IT WAS NOT ONE OF THE OBJECTS OF THE
STATE OF ILLINOIS IN FILING THE PETITION
IN THIS CASE TO OBTAIN ADDITIONAL WATER
FROM LAKE MICHIGAN FOR THE GENERATION
OF HYDROELECTRIC POWER.

‘While the State of Illinois has filed an application with
the Federal Power Commission for permits to construct
power plants at the Brandon Pool Dam, at Marseilles and
at Starved Rock, the plans for said power plants contem-
plate the diversion of water from Lake Michigan of only
1500 cubic feet per second in addition to domestic pump-
age. Furthermore, the State of Illinois could not avail
itself of any additional temporary diversion permitted by
this Court in the operation of power plants, because (1)
power plants cannot be constructed by the State of Illi-
nois until further legislation is passed by the General
Assembly of said State, and (2) the period required for
constructing such power plants would extend beyond the
period for which additional diversion is requested.

With respect to the power plant operated by the Sani-
tary District of Chieago, at Lockport, Illinois, said power
plant was constructed and in operation before the redue-
tion in water diversion to 1500 cubic feet per second under
the decree of this Court, and while the Sanitary District
could avail itself of the additional diversion requested in
this petition, it has now adjusted its operation to the
present limitations upon diversion imposed by the decree
of this Court.
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VIL

THE OBNOXIOUS, NOISOME AND UNHEALTHY
CONDITIONS NOW EXISTING IN THE SANI-
TARY DISTRICT CHANNEL AND THE ILLINOIS
WATERWAY WERE MATERIALLY INCREASED
UPON THE REDUCTION IN DIVERSION OF
WATER FROM LAKE MICHIGAN FROM 5000
C.F.S. TO 1500 C.F.S. AND WILL CONTINUE UNTIL
COMPLETE SEWAGE TREATMENT IS PROVIDED
FOR THE WEST SIDE AREA UNLESS A TEMPO-
RARY INCREASE IN DIVERSION IS PERMITTED.

In their brief respondents have sought to negative the
present need for diversion of additional water by making
a comparison of the dissolved oxygen in the DesPlaines
and Illinois Rivers between the years 1921, 1922 and the
year 1939. The conditions of 1921 and 1939 were in no
way comparable. The total flow in the canal in 1921 was
about 8500 c.f.s., made up of about 1200 c.f.s. domestic
pumpage and 7300 cf.s. of water diverted from Lake
Michigan. No sewage treatment plants were in service
prior to August 1, 1922, except in the small village of
Morton Grove. The DesPlaines plant (Maywood) was
started in operation August 2, 1922. The Calumet Sew-
age Treatment Plant was started in September, 1922.
The Calumet Sag Channel was opened August 26, 1922.

Sanitary conditions in the Sanitary District Channels
after the treatment plants were in operation and before
the diversion was reduced to 1500 c.f.s. on January 1,
1939, were far better than they have been in 1939. In our
petition, pages 8 to 15, inclusive, appear the various tests
that have been made showing the extent of the pollution
of the Sanitary District Channel and the Illinois Water-
way, both prior to the reduction to 1500 c.f.s. and subse-
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quent thereto, and the detrimental and dangerous condi-
tion to the health of the citizens along said channel and
waterway and also to those in service of navigation.

On page 16 of our petition we set forth that the Secre-
tary of War, recognized that conditions were unsightly,
filthy and noisome and much worse than they were in
1938, and that unquestionably the waterways were con-
taminated by sewage from the Chicago area to a greater
extent than contemplated, that remedial action was neces-
sary, and furthermore that a temporary increase in di-
version to 5000 cubic feet is necessary in the interest of
public health and to remedy the unsightly and odorous
conditions existing in Joliet.

With respect to respondents’ criticism of the construe-
tion of the dam at Brandon Bridge, the petitioner states
that the construction of this dam was necessary in the
development of the Illinois Waterway and that although
the Illinois Waterway project was begun by the State of
Tllinois, it was later turned over to and completed by the
Federal Government and is now subject to the jurisdie-
tion and control of the United States Government; that
said dam was not constructed chiefly for the development
of hydroelectric power but was necessary for the develop-
ment of a nine foot channel for use as a waterway.

The cities of Lemont, Lockport and Joliet are not re-
sponsible for the condition complained of, as the pollution
tests set forth in the petition show that at Summit, which
is many miles above Lemont, there was no dissolved
oxygen from April to September, 1939, except for 0.2
parts per million in June.

The United States census for 1930 shows the popula-
tion of Lemont to be 2582, Lockport 3383, and Joliet 43009
making a total of 48,965. The total average of polluted
and untreated sewage waters coming from The Sanitary
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District of Chicago is of the equivalent of a population
close to 2,000,000 persons, so that the pollution that could
be charged to Lemont, Lockport and Joliet is negligible
in its effect on river conditions.

The statement on page 39 of respondents’ brief, that
1500 ¢.f.s. of diversion, plus domestic pumpage of 1700
c.f.s., would provide enough oxygen to balance the remain-
ing biochemical oxygen demand of the effluents from the
treatment plants is in error. The 1500 c.f.s. diversion
is an annual average of which 500 c.f.s. will be storm
run-off, leaving only 1000 c.f.s. diversion in times of dry
weather. The 1700 c.f.s. is sewage or sewage treatment
plant effluent. With all the oxygen that is present in the
fresh water diverted, and in the sewage treatment plant
effluent there will not he sufficient oxygen to supply the
5-day Dbiochemical oxygen demand of the sewage treat-
ment plant effluent. The 5-day B.O.D. is much less than
the total B.O.D. In addition to the oxygen needed to
balance the biochemical oxygen demands, an additional
amount of about three parts per million is needed to
guarantee against nuisance.
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CONCLUSION.

In conclusion it is respectfully submitted that:

(1) The Court has jurisdiction to grant a temporary
modification of the decree of April 1, 1930, as prayed in
the petition.

(2) The Sanitary District has been diligent in carry-
ing on the vast construction program contemplated by
the decree and neither the State of Illinois nor the
Sanitary District has been negligent in fulfilling its ob-
ligations with respect thereto.

(3) The sewage treatment works of the Sanitary Dis-
trict now in operation are being operated in a highly
efficient manner and the sewage treated therein, except
that treated in the West Side plant, is being purified
to a point in excess of the purification of 85% considered
as sufficient by this Court.

(4) The inability of the Sanitary District to com-
plete the West Side Treatment Works within the time
contemplated by the decree for the reasons set forth in the
petition and this brief and the diminution of the diversion
of water from Lake Michigan to 1500 c.f.s. under the terms
of the decree has caused noisome and unhealthy condi-
tions along the Sanitary District channel and the Illinois
waterway to the injury of the people residing adjacent
thereto of such a serious nature as to warrant relief and
such conditions will continue until complete sewage treat-
ment is provided for the West Side area unless a tempo-
rary increase in diversion is permitted as prayed in the
petition.

(5) The time reasonably required for the construction
of the complete West Side Treatment Works will be two
working seasons after the plans and specifications are
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approved and the contracts let with the result that this
construction program cannot be completed until the fall
of 1942; and

(6) The trend of water levels in the Great Liakes will
be upward for the years 1940, 1941 and 1942 and the
increased diversion will not injure the respondent states.

‘Wherefore the State of Illinois respectfully suggests
that the decree in this case be modified temporarily to
permit an annual average diversion of 5000 c.f.s. per
second of water from Lake Michigan in addition to do-
mestic pumpage until December 31, 1942, in order to
alleviate said obnoxious, noisome and unhealthy conditions
during the time required by the Sanitary District of Chi-
cago for the completion of the West Side Treatment
Works. (Wisconsin v. Illinois, 278 U. S. 367 pp. 4189,
281 U. S. 179, p. 200, 289 U. S. 395, pp. 401-2; Washing-
ton v. Oregon, 297 U. S. 517 pp. 522-3.)

Respectfully submitted,

Joux E. Cassmy,
Attorney General of the
State of Illinois,
Attorney for Petitioner.
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