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as facts found in the former references, the Special 

Master has erroneously assumed as definitely decided 

(1) that the hydraulics of the Chicago River will not 

permit a reduction in diversion to 5,000 ¢.f.s. without 

controlling works and that controlling works are a nec- 

essary condition precedent to a reduction in diversion 

below 6,500 c.f.s.; and (2) that the Southwest Side 

Treatment Works cannot be constructed in less than 514 

years, which was the time allowed for this work by the 

former Special Master, and that the time for the pre- 

liminary steps allowed by the former Special Master 

constituted a definite requirement and was inflexible, 

and that the work can not be completed within a shorter 

time than that allowed. The Special Master has pro- 

ceeded upon the further belief that ‘‘the facts decided 

by the two former opinions and by the decree must be 

taken as unchangeable,’’? and apparently deemed it in- 

cumbent upon him to suggest some means of financing 

the project, so that it can be completed by the end of 

1938, irrespective of the financial situation of the Sani- 

tary District, regardless of how drastic the means em- 

ployed might be, and notwithstanding that the former 

Special Master and the decree suggest the possibility 

of unforeseen obstacles which might be so serious as to 

eall for a modification of the decree. 

So firmly has the Special Master adhered to this hy- 

pothesis and his conception, which we believe to be 

erroneous, as to what actually was found by the former 

Special Master and his construction of the requirements 

of the decree and of the scope of this reference, that he 

has been unable in our judgment to give due considera- 

tion and attach proper significance to much of the tes- 

timony presented by the defendants. As the report in- 

dicates, the defendants contend that there is error in 

many of the findings of the Special Master which form
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the basis of the conclusions reached by him, and because 

we believe that considerable important testimony has 

been ignored or misapprehended we are called upon to 

refer to the record at some length in order to sustain 

our contention. We believe the circumstances of the 

case require an analysis of much of the evidence and we 

assume that inasmuch as the order of the Court does not 

provide for an abstract of the evidence we may have 

more than the usual latitude in our references to the 

testimony. 

Before proceeding with our argument we shall, for 

convenience, Summarize our objections to the respective 

conclusions of the Special Master, which we contend 

should not be adopted by this Court. 

The findings of the Special Master with respect to the 

causes of the delay in obtaining approval of the con- 

struction of controlling works in the Chicago River, 

insofar as they impute delinquency to the Sanitary Dis- 

trict, are erroneous and should not be confirmed by this 

Court for the following reasons: 

(a) Uncontroverted testimony establishing the 

futility of doing anything more than was done by 

the Sanitary District, because of the attitude of 

the War Department, and other reasons, is misap- 

prehended by the Special Master and inaccurately 

presented in his report. 

(b) The Special Master misconceives the duty 

of the Sanitary District under the decree of April 

21, 1930, and fails adequately to state what the San- 

itary District regarded its duty to be under the 

decree. 

(c) The Special Master misconstrues entirely 

the effect of the Rivers and Harbors Act of July 

3, 1930; he misinterprets the reports and statements
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of officials of the War Department with reference to 

the flow required to maintain a nine-foot depth in 

the Illinois River from Utica to the Mississippi, 

(as distinguished from Lockport to Utica) and mis- 

comprehends the present attitude of the War De- 

partment on this subject. 

(d) The Special Master excluded evidence relat- 

ing to the flow required to maintain navigation on 

the now authorized Federal Project between the 

Port of Chicago and the Mississippi River, but 

makes an erroneous finding on this point. 

(e) The Special Master improperly injects the 

proposed Canadian Treaty into the case. 

(f) The Special Master construes erroneously 

the former opinions of this Court in these cases. 

(g) The Special Master does not state with pre- 

cision the present attitude of the Sanitary District 

with respect to the installation of controlling 

works. 

(h) The Special Master errs in proceeding upon 

the belief that the facts found by the former Spe- 

cial Master must be taken as unchangeable in the 

present reference; he errs in his conception of what 

actually was found by the former Special Master 

and he ignores the express qualification of the form- 

er Special Master upon the findings then made. 

The recommendations concerning the steps which 

should now be taken to secure the approval of the War 

Department of the construction of controlling works, 

are erroneous and should not be confirmed by this Court 

because it has been demonstrated that controlling works 

are not necessary as long as the diversion is 5,000
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e.f.s. or more, as it will be at the end of 1935. The San- 

itary District Engineers testified in the present refer- 

ence that the hydraulics of the Chicago River and the 

Drainage Canal, after the construction of certain large 

intercepting sewers along the portions of the Chicago 

River adjacent to Lake Michigan, will permit a reduc- 

tion in diversion to 5,000 c.f.s. without the installation 

of controlling works and without danger to the met- 

ropolitan water supply. The testimony of these en- 

gineers was based upon their experience and knowledge 

gained since the hearings in 1929. The installation of 

controlling works will serve no useful purpose until the 

diversion is reduced to a figure below 5,000 c.f.s., which 

will not occur, if it occurs at all, before the end of 

1938. Controlling works can be built in two seasons. 

Aside from the constitutional and legal difficulties 

presented, the recommendation concerning enforced 

State financial aid is premature, unreasonable and un- 

necessary. 

In finding as a cause of delay in providing for the 

construction of the Southwest Side Treatment Works 

‘fan inexcusable and planned postponement of the be- 

ginning of construction of these Works to January 1, 

1935 which left an inadequate time for their comple- 

tion before December 31, 1938, at the rate of progress 

expected or to be expected under the methods pursued 

by the Sanitary District,’’ (Rep. 50) the Special Master 

errs for the following reasons: 

(a) The uncontradicted and unchallenged testi- 

mony in this reference is that the Sanitary District 

adopted a program after the entry of the decree in 

1930 (set up in the form of a graph or chart and 

introduced as Exhibit 22) which contemplated the 

beginning of the physical construction of these 

works about January 1, 1935, and allowed sufficient
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time for completion of the works before the end of 

1938, so that a reduction in diversion to 1,500 c.f.s. 

would be accepted as provided in the decree. 

(b) The Special Master errs in assuming the al- 

lowance made in the recommendation of the former 

Special Master for the construction of these works 

to be the minimum time in which the works might 

be constructed. 

(c) The Special Master errs in ignoring the un- 

challenged testimony in this reference that the works 

can be constructed in the time allotted, namely, four 
years, beginning about January 1, 1935. 

The finding as a further alleged cause of delay in 

providing for the construction of the Southwest Side 

Treatment Works, that the Sanitary District failed ‘‘to 

proceed to a definite decision as to a site and to the 

acquisition of the site so chosen,’’ and failed ‘‘to pro- 

ceed with reasonable diligence to prepare designs, plans, 

and specifications for the Works at this site or on the 

site of the West Side Works,’’ (Rep. 50) is erroneous, 

because: 

(a) The evidence establishes that the opposition 

to the proposed Southwest Side site and the diffi- 

culties encountered in the digestion of sludge at the 

West Side Plant by the Imhoff Tanks justified the 

Sanitary District in experimenting with the de- 

watering and incineration of sludge, a method of 

disposal of sludge which eliminates the Imhoff 

Tanks and open-air drying beds; if practicable and 

if adopted, the dewatering and incineration method, 

which requires much less space, would enable the 

Sanitary District to combine the Southwest Side 

Treatment Works with the West Side Treatment 

Works on the West Side site.
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(b) No delay in the construction of the South- 

west Side Works or its equivalent is attributable 

to the alleged indecision as to a site and alleged 

lack of diligence in the preparation of designs, 

plans and specifications for the Works at this site 

or on the site of the West Side Works. 

The Sanitary District is opposed to the Master’s rec- 

ommendation that the decree of April 21, 1930, be en- 

larged by the addition of a paragraph enjoining the 

‘‘State of Illinois to provide forthwith the necessary 

money for, and * * * forthwith to determine upon and 

secure the site * * * if the site is not owned already by 

the Sanitary District and forthwith to design and to 

construct said Southwest Side Treatment Works * * * 

at a rate of progress forthwith that except for casualties 

not now foreseeable will result in the completion of said 

Works and the beginning of their operation in ordinary 

course before December 31, 1938’’ (Rep. 60). The 

Sanitary District is prepared to construct the South- 

west Side Treatment Works as soon as the necessary 

funds are available. It is not a certainty as yet, and 

no such contention was made in this reference, that the 

Sanitary District will not be able to raise the necessary 

funds in sufficient time to complete the construction be- 

fore the end of 1938. 

We shall discuss separately the reasonableness and 

wisdom of enlarging the decree of this Court to the end 

that the financial burden of the entire sewage treat- 

ment program be made a State responsibility. This 

phase of the case overshadows all others. The Special 

Master’s recommendations in this respect should not 

be adopted, in the opinion of the Sanitary District. For 

reasons which will appear in our argument, an exten- 

sion of time beyond 1938 in which to complete the neces-
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sary construction work is preferable to a requirement 

of State financial aid and responsibility, all interests 

considered, in the event that the Sanitary District can- 

not finance the entire project before the end of 1938. 

Although the financial question has become para- 

mount, we shall, before considering it, refer at some 

length to the evidence presented to the Special Master 

upon which we base our contention that his findings 

imputing delinquency to the Sanitary District in its 

progress with the construction of controlling works and 

the Southwest Side Treatment Works are erroneous and 

should not be confirmed. We maintain that in the cir- 

cumstances the criticism of the Special Master is unjust 

and that the Sanitary District should be absolved from 

the reproach of the Special Master. But our primary 

purpose in reviewing the evidence in detail on these 

matters is to remove any erroneous impression that 

might be conveyed by the Special Master’s Report, so 

that the Court, in its consideration of where responsibil- 

ity should be placed for the remaining work to be done, 

will have no misconception of the diligence it may ex- 

pect from the Sanitary District in the future. 

The evidence is undisputed that the officials of the 

Sanitary District have endeavored conscientiously and 

with an earnest purpose to comply with the decree of 

this Court, and that it is the intention of the Sanitary 

District to effect compliance with the decree, if it is 

at all possible. 

The Special Master has found that the charges of the 

complainants that there has been an unfaithful effort 

to delay, avoid and circumvent the performance of the 

decree of this Court, have not been proved (Rep. 5-6). 

The Special Master states, however, that the non- 

action of the Sanitary District warranted a belief on
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the part of the complainants in the charge made (Rep. 

5). This finding is objected to by the defendants. 

After discussing the Special Master’s conclusion re- 

garding the charges of bad faith, our argument will 

follow the outline of the Special Master’s Report, and 

we shall summarize the evidence in support of our ob- 

jections to the findings and recommendations made in 

the order that these objections are stated above. 

A brief has been prepared on the legal questions 

presented, and is submitted separately in conjunction 

with this brief on the facts. 

We shall refer to the Report of Special Master Me- 

Clennen as the ‘‘Report of the Special Master,’’ and it 

will be abbreviated as ‘‘Rep.’’ The Report of the form- 

er Special Master, now Mr. Chief Justice Hughes, on 

Re-reference, filed December 17, 1929, will be referred 

to as the ‘‘Report on Re-reference,’’ and will be abbre- 

viated as ‘‘Re-ref.’? The Report of the former Special 

Master, on the original hearing of the case, filed No- 

vember 23, 1927, will be referred to as the ‘‘First Re- 

port’’ and will be abbreviated as ‘‘First Rep.’’ The Rec- 

ord of the hearings before Special Master McClennen 

will be abbreviated as ‘‘Rec.”’
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ARGUMENT. 

I. 

Charges of Bad Faith. 

The application filed by the complaining States con- 

tains charges of a very serious character. In addition 

to the allegations that the alleged failures on the part 

of the defendants are due to an unfaithful effort to de- 

lay, avoid and circumvent the performance of the de- 

eree of this Court (Rep. 5) the application contains the 

following typical charges: 

‘“‘The State of Illinois and the Sanitary District 
of Chicago, through negligence, incompetence or 
bad faith, have failed, neglected and refused ade- 
quately and reasonably to provide for financing the 
performance of this Court’s decree’’ (Application 
page 13). 

‘“‘This wholly inadequate provision for financing 
in compliance with the decree of this Court is 
coupled with a failure through neglect, incompe- 
tence or bad faith, to levy and collect normal taxes 
at any time since the decree of this Court became 
effective’’ (Application page 14). 

‘“‘This difficulty [in selling bonds] arose from a 
self-created obstacle, to-wit, from the fact that, 
through negligence, incompetence, or bad faith, 
normal and usual taxes had not been levied and 
collected’’ (Application page 15). 

‘By a course of conduct characterized by neglect, 
incompetence, defiance, or bad faith, as the case 
may be, the Sanitary District of Chicago has wholly 
failed to make any real, substantial and good faith 
effort to perform the decree of this Court, and 
has wholly failed to make reasonable, substantial and 
bona fide progress in carrying out that decree. The 
State of Illinois has made no effort on her part to 
comply with the decree; but on the contrary, for
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nearly three years has viewed with complacency, 
if not approval, the neglect, defiance, and/or bad 
faith of her political subdivision and agency, the 
Sanitary District of Chicago’’ (Application page 
16). 

The Special Master reports with respect to these 

charges in general: ‘‘I find that the truth of the charge 

has not been proved and, therefore, that it is not so’’ 

(Rep. 6). The Special Master found further that the 

Sanitary District is not responsible for its financial 

plight (Rep. 78). And again, that ‘‘In the conditions 

which now exist, there is no reasonable financial measure 

which The Sanitary District can take, which it is failing 

to take’’ (Rep. 82). 

With respect to controlling works the Special Master 

finds that: ‘‘Neither Lieutenant Colonel Weeks nor the 

Sanitary District intended to violate the decree of this 

Court’’ (Rep. 18). 

With reference to the Southwest Side Project the 

Special Master states that ‘‘* * the Sanitary District 

was right in giving timely precedence to those other 

Projects, in case it was impossible to deal concurrently © 

with all the Projects’? (Rep. 55). 

The Semi-annual Reports that were filed by the San- 

itary District state very explicitely that delay in con- 

struction has been due to the lack of funds. The oppo- 

sition encountered to the proposed Southwest Side site 

is explained in these Reports. Reference is made in 

the Semi-annual Reports to the experiments in the de- 

watering and incineration of sludge. The progress of 

design and construction is summarized in the Reports. 

No statements made in the Semi-annual Reports 

have been disproved and the only ground for the 

charges made is an unwarranted inference based upon 

an alleged lack of action. The decree is silent with re-
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spect to controlling works and engineering detail. 

Charges of defiance and bad faith cannot be made upon 

the mere failure to perform an assumed obligation, and 

it is manifest that inaction does not warrant a belief of 

bad faith sufficient to sustain a charge of an intention un- 

faithfully to delay, avoid and circumvent the perform- 

ance of a supposed duty. It is obvious that in any case 

there may be good reasons for the failure to perform a 

duty, and in the case of public officials who are presumed 

to do their duty, a charge of bad faith and circumvention 

should never be held to be justified unless there is suf- 

ficient evidence to rebut the presumption to the con- 

trary. A presumption exists in favor of the validity and 

propriety of official conduct and municipal action. 

Cincinnati & Texas Pacific Ry. v. Rankin, 241 

U.S. 319, 827. 

Muser v. Magone, 155 U. 8S. 240, 251. 

Quinlan v. Green County, 205 U.S. 410, 422. 

Under the findings of the Special Master that the 

charges made have not been proved, and in the light of 

the evidence hereinafter referred to, we respectfully 

submit that this Court should find that the complaining 

States were not justified in making such charges in 

their application. 

i 

Controlling Works. 

(a) Formal application to Secretary of War after decree 
of April 21, 1930, for approval of controlling works would 
have been futile. 

The Special Master has found that ‘‘The cause of this 

delay is a total and inexcusable failure of the defendants 

to make an application to the Secretary of War for such 

approval’’ (Rep. 5). We contend that under the prac-
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tice which had been followed by the War Department in 

the District Engineer’s office in the Chicago District, 

the equivalent to an informal application for controlling 

works was made by the Sanitary District which dis- 

closed that the War Department was opposed to all 

plans or designs for controlling works which had been 

brought to its attention, consisting in all of about 

seventeen schemes, which represented all conceivable 

ideas on the subject, and that a formal application ad- 

dressed to the Secretary of War would have been futile. 

After the entry of the decree Lieutenant-Colonel Weeks, 

the U.S. District Engineer at the time, told Mr. 

Ramey, a Sanitary District Engineer, that the War De- 

partment was not interested at that time in the instal- 

lation of controlling works in the Chicago River (Ree. 

487). And further, that the subject of control gates 

could be dropped with propriety for the time being 

(Ree. 489). 

Lieutenant-Colonel Weeks testified that in his confer- 

ences with Mr. Wisner, another Sanitary District En- 

gineer who had been placed in charge of this matter, he 

said to him in effect that, ‘‘We should let the matter 

rest until we had some intimation that the War De- 

partment wanted something done’’ (Weeks, Ree. 493). 

Weeks testified further that, ‘‘After having submitted a 

number of plans to the Chief of Engineers, to my mind 

it put the matter of deciding upon which of the num- 

erous plans the Department would be willing to receive 

an application for * * *. My judgment would be that 

after having submitted the plans to the Department, I 

would do nothing to urge action on the part of the De- 

partment’’ (Weeks, Rec. 804-805). 

According to his testimony, Weeks was definitely of 

the opinion that the next move was up to the War De- 

partment; he conveyed this opinion to the representa-
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tives of the Sanitary District and by tacit agreement 

they did not press the matter (Weeks, Rec. 492). 

Weeks testified further that in his meetings with Mr. 

Wisner they ‘‘invariably mentioned the lack of action 

on the part of the Department with respect to my 

| Week’s] report on controlling works in the Chicago 

River, and by tacit agreement we did not press the mat- 

ter’’ (Weeks, Ree. 492). On the occasion of every visit, 

with possibly one or two exceptions, Mr. Wisner in- 

quired of Col. Weeks whether he had heard anything 

from the War Department with respect to the plans sub- 

mitted by Col. Weeks in his report (Weeks, Rec. 792). 

Seldom as much as two months went by that Wisner 

did not call on Weeks (Weeks, Rec. 491). The confer- 

ences always pertained to the activities of the Sani- 

tary District on matters for which Col. Weeks held 

himself responsible to the War Department, and the 

subject of the installation of controlling works in the 

Chicago River was mentioned in those conferences both 

before and after the decree (Weeks, Rec. 492). Weeks 

also testified that Wisner never stated specifically his 

reason for inquiring whether Weeks had heard anything 

from the War Department concerning the plans sub- 

mitted, but his reason was known to both of them 

(Weeks, Rec. 792), and upon being asked by the Spe- 

cial Master if he stated all of the conversations that he 

could recall, Weeks testified that Wisner always said 

in so many words, ‘‘When you do hear let us know be- 

cause we are ready or anxious to go ahead’’ (Weeks, 

Ree. 792-793). The Special Master in his report (page 

17) states, ‘‘It is a matter of conjecture which there 

is no need to draw, why he said this.’’ Manifestly, what 

Wisner expressed a willingness to do was to go ahead 

with controlling works as soon as the War Department 

indicated a disposition to approve controlling works.
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When asked the latest date at which Wisner said 

‘When you do hear, let us know, because we are ready 

or anxious to go ahead,’’ Weeks testified that he would 

place the latest date approximately as midsummer 1931 

(Rec. 794). With reference to the time that Weeks told 

Wisner that he should let the matter rest until there 

was some intimation that the War Department wanted 

something done, Weeks testified that shortly after he 

had telephoned Ramey, calling his attention to the fact 

that controlling works were not mentioned in the decree, 

Wisner came to see him, and it is quite probable that 

he said that to him at the time, which would be in 

April, May or June, 1930 (Ree. 796). 

Ramey testified that he personally assumed that the 

next move was up to the War Department (Rec. 657). 

In spite of this testimony, the Special Master has 

found that the cause of the delay in obtaining approval 

of the construction of controlling works is a total and 

inexcusable failure of the defendants to make an appli- 

cation to the Secretary of War for such approval. The 

Special Master concedes the personal objection of Gen- 

eral Jadwin, Chief of Engineers, and Lieutenant 

Colonel Weeks, the Local U. 8. Engineer, to controlling 

works while a diversion of 5,000 c.f.s. or over, plus domes- 

tic pumpage, was to continue (Rep. 9, 10, 14; Ree. 498). 

Reference is made by the Special Master to certain 

portions of the conferences between Col. Weeks and 

the representatives of the Sanitary District (Rep. 16- 

19) ‘‘for such extenuation, if any, as they furnish * * 

and not as furnishing any justification’’ (Rep. 18). 

It is stated by the Special Master that, ‘‘at no time 

in the discussions with the engineers of the Sanitary 

District did Lieutenant Colonel Weeks attempt to com- 

mit the War Department or intimate what might be the 

attitude of his superiors’’ (Rep. 18). Col. Weeks tes-
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tified that he indicated his personal views (Ree. 487, 

496). But there is nothing in the record to sustain the 

Master’s conclusion that Col. Weeks did not intimate 

that his attitude was the attitude of his superiors. Col. 

Weeks was the local representative of the War Depart- 

ment and he made all these statements that have been 

referred to in the course of his duties. Unless there was 

an express qualification, the Sanitary District was 

justified in believing that Col. Weeks spoke for the De- 

partment, and when he said the matter of controlling 

works could be dropped with propriety for the time 

being, the Sanitary District had a right to assume 

that Col. Weeks was speaking in his representative 

capacity. 

The attitude of General Jadwin, Chief of Engineers, 

was well known. The former Special Master sum- 

marized his testimony in part as follows: 

‘‘As to new controlling works to prevent re- 
versals of the river, General Jadwin at first stated 
that if there was a large diversion it was doubt- 
ful whether such works would be needed; that 
with a very small diversion the necessity becomes 
more pressing; that he did not know whether they 
were necessary with a diversion of 7,250 ¢.f.s. and 
that of 5,000 later; that the matter was under dis- 
cussion. Subsequently, after full consideration in 
the War Department, General Jadwin made a 
formal statement on the subject of controlling 
works. He then said that with average annual di- 
versions greater than about 6,000 ¢.f.s. controlling 
works placed near the head of the Drainage Canal, 
that is, at or near its northern or eastern terminus, 
would add but little to the effectiveness already ob- 
tamed by the control at Lockport, the western term- 
inus of the main channel of the Drainage Canal, 
where the present control is maintained by sluice 
gates and dams. He said, further, that controlling
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works located at the mouth of the Chicago River 
would mvolve a serious interference with naviga- 
tion; that a control gate there located would not 
be necessary until the diversion was ‘so low as to 
require its frequent operation’, and, under such con- 
ditions, the closure of the river by the gate would 
be an unwarranted obstruction, and that if an effec- 
tive control at the mouth of the river consisted of 
a lock with sluices, it would cause such delay and 
inconvenience that it would merit approval only 
as a last resort. General Jadwin’s conclusion was 
that the question of the control of both the Chicago 
River and the Calumet River were capable of prac- 
tical solution, probably without any further control 
works, with a total annual average diversion of 
5,000 ¢.f.s.’’ (Italics ours.) (Re-ref. 103). 

General Jadwin, in a prepared statement submitted 

to the former Special Master, said: 

‘‘The conclusion as to the general question is that 
the need for further control works is not yet estab- 
lished. 

‘Control works are not necessary in the inter- 
ests of navigation. However and wherever con- 
structed they would impose some delay and incon- 
venience upon navigation.’’ 

* * * * * 

‘“‘Hrom the standpoint of the protection of the 
water supply, it may be noted that the complete 
prevention of any reversal of flow into the lake is 
not now accomplished and is not essential. As the 
sewage purification progresses, the temporary 
amount of outflow which can be tolerated will in- 
crease. As the diversion is decreased, the difficulty 
of preventing considerable outflows will also in- 
crease. It is not now considered possible to fix 
the exact limit of diversion at which the present 
control at Lockport will become unsatisfactory. Re- 
cent experience with a reduced diversion to prevent
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flood damage in the Illinois River indicates, how- 
ever, that after the sewage purification has reached 
the practicable standard of efficiency, the present 
Lockport control may be found satisfactory with 
a total diversion as low at 5,000 ¢.f.s., annual av- 
erage, and might possibly be satisfactory with a 
lower diversion.’’ (Italics ours.) (Re-ref. 108-109). 

* € & * 

‘*Cauumer River.—This discussion has been di- 
rected to the specific question of control works for 
the Chicago River. It does not include the re- 
lated question of satisfactory control of the Calu- 
met River. Both questions are capable, however, 
of practical solution, probably without any further 
control works, with a total annual average diver- 
sion of 5,000 c.f.s. 

*“PracticaL Sotution.—In view of these circum- 
stances, the practical solution, in witness’ opinion 
is to systematically reduce the contaminations and 
the total diversion, observing the results obtained 
by the best operation of the present control at Lock- 
port, and accumulating data on the behavior of the 
flow with this progessively decreasing diversion. 
This procedure will demonstrate in ample time 
whether any control works are necessary, and will 
furnish a correct basis for their design.’’ (Italies 
ours.) (Re-ref. 116.) 

There is no evidence whatever to the effect that Col. 

Weeks told the Sanitary District Engineers that he was 

giving them his personal opinions only. Col. Weeks 

testified that his mind was pretty well made up and ke 

probably conveyed the impression to Mr. Ramey that 

the War Department was not interested at the time in 

the installation of controling works in the Chicago 

River. In some form of words he said that to Mr. Ramey 

(Ree. 487). 
Notwithstanding the numerous conferences in which
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the Sanitary District was persuaded, or at least ad- 

vised by Col. Weeks not to take further action for the 

time being, the Special Master charges the Sanitary 

District with a total and inexcusable failure to make 

an application to the Secretary of War for approval 

of controlling works. This finding is based upon the 

premise that the initiative was put upon the Sanitary 

District because of the attitude of the Chief of En- 

gineers, General Jadwin, as expressed to the Special 

Master in 1929, and because of the omission of a re- 

quirement for controlling works in the permit of De- 

cember 31, 1929, issued by the Secretary of War for 

the diversion of water from Lake Michigan (Rep. 14). 

The Special Master states: 

‘‘Consistently with General Jadwin’s position an- 
nounced on April 19, 1929, to the Special Master, 
as to the requirements of navigation and as to the 
requirements of the War Department in consequence, 
this permit [December 31, 1929] contained no con- 
dition that the Sanitary District must provide con- 
trolling works’’ (Rep. 14). 

‘‘General Jadwin’s statement left the matter on 
April 19, 1929 so that the Sanitary District did 
not want to build controlling works, the War De- 
partment requirement in the current permit [permit 
of March 3, 1925, which required submission of 
plans for controlling works] was gone, in effect, and 
the Chief of Engineers was of opinion that the pro- 
tection of the Chicago water supply and beaches 
did not call for controlling works at least for the 
time being or until the diversion fell below 5,000 
CiS. 

‘“‘The Sanitary District knew all this at the time. 
Therefore they knew that the War Department in- 
tended to do nothing more as to the several meth- 
ods of control which had been considered, until 
the Sanitary District made another application”’ 

(Rep. 10).
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‘“‘The defendants regarded that old application 
as not officially but practically dead. One of the 
engineers for the Sanitary District [Ramey] so tes- 
tified before me. The old application was dead’’ 
(Rep. 7). 

The effect of the Special Master’s finding necessarily 

renders purposeless the discussions between Col. Weeks 

and the Sanitary District Engineers. If the ‘‘old ap- 

plication’’ were dead, or if the parties regarded it as 

finally dead with the War Department, or if it was 

thought that the filing of an application was a neces- 

sary factor, the actions of Mr. Wisner in inquiring 

of Col. Weeks if he had heard anything from the War 

Department, and the action of Col. Weeks in advising 

Mr. Wisner to wait until the War Department had acted, 

would be without rime or reason and utterly inexplain- 

able. Moreover, if it is proper to speak of the old ap- 

plication as being dead, it is obvious that Col. Weeks 

was of the opinion that the ‘‘old application’? was not 

capable of being resurrected or revived for the time 

being, and he so advised the representatives of the San- 

itary District. Col. Weeks led the Sanitary District to 

believe that further action would be futile until there 

was a change of attitude on the part of the War Depart- 

ment, which has not as yet appeared. 

An examination of further testimony of Col. Weeks 

and of the permit of June 26, 1930, establishes conclu- 

sively that the War Department was still vitally inter- 

ested, after the decree of April 21, 1930, in the matter 

of the entire sewage treatment program including con- 

trolling works, and that to secure action there was no 

greater necessity for the filing of an application than 

there was before the decree under the permit of March 

3, 1925. 

Section 6 of the permit of March 38, 1925, provided:
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“That the Sanitary District shall submit for the 
approval of the Chief of Engineers and the Secre- 
tary of War plans for controlling works to pre- 
vent the discharge of the Chicago River into Lake 
Michigan in times of heavy storms. These works 
shall be constructed in accordance with the approved 
plans and shall be completed and ready for opera- 
tion by July 1, 1929’’ (Ree. 42; Rep. 7). 

Plans for a single-pontoon-gate at the mouth of the 

Chicago River were submitted in 1926 by the Sanitary 

District, which were revised in 1927 (Rep. 7). The 

documentary evidence showing in chronological order 

what was done by the Sanitary District and the War 

Department toward securing approval of controlling 

works (Ree. 35-121) shows that no application was ever 

filed with the Secretary of War or the War Depart- 

ment. The filing of an application was dispensed with 

obviously because the Sanitary District was ordered to 

submit plans. Col. Schultz testified in the former hear- 

ing (Re-ref. 105-106) that he did not know why these 

plans for the controlling works had not been approved, 

but they were for Works at the mouth of the River; that 

they were ‘‘not waiting for any move on the part of 

the Sanitary District.’’ The Sanitary District complied 

with the condition of the permit of March 3, 1925, with 

respect to the filing of plans, and also complied with a 

later request for more plans in 1929, pursuant to which 

twelve designs or schemes were submitted by the Sani- 

tary District to the District Engineer of Chicago (Rep. 

8). It is manifest that up to this time an application 

was deemed unnecessary. 

The permit of December 26, 1929, provided in part as 

follows: 

‘‘Whereas, The Supreme Court of the United 
States delivered an opinion January 14, 1929, rela-
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tive to the said diversion, stating among other 
things that its ‘decree should be so framed as to ac- 
cord to the Sanitary District a reasonably practic- 
able time within which to provide some other means 
of disposing of the sewage, reducing the diversion 
as the artificial disposition of the sewage increases 
from time to time, until it is entirely disposed of 
thereby ;’ 

* * *& * * 

‘¢And Whereas, the Special Master to whom the 
above mentioned litigation was referred has filed 
a report recommending a decree providing inter alia 
that the said Sanitary District be enjoined, on and 
after July 1, 1930 from diverting any waters from 
the Great Lakes water shed in excess of an annual 
average of 6500 cubic feet per second in addition 
to domestic pumpage, but the Supreme Court has 
not yet rendered its decree. 

‘‘Now Therefore, this is to certify that upon the 
recommendation of the Chief of Engineers, the Sec- 
retary of War under the provisions of the afore- 
said statute and subject to the following conditions, 
hereby authorizes the said Sanitary District of 
Chicago to divert, through its main drainage canal 
and auxiliary channels, from Lake Michigan, an 
amount of water not to exceed an annual average of 
7,250 cubie feet per second, or such lesser annual 
average diversion as will restrict the average annual 
flow measured at Lockport to 8,500 eubie feet per 
second until July 1, 1930, after which date the 
amount of diversion will be limited to an annual 
average of 6,500 cubie feet per second in addition 
to domestic pumpage.”’ 

* * * 

‘‘6. That action taken for the reduction of sew- 
age discharge into the said Chicago River and the 
said diversion of water from Lake Michigan hereby 
authorized shall be under the supervision of the
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United States District Engineer at Chicago, and 
under his direct control in times of flood on the 
Illinois and Des Plaines rivers. 

* *& * * * ¥ 

““8. That this permit, if not previously revoked 
or specifically extended, shall cease and be null and 
void on the effective date of the decree on the Mas- 
ter’s report to be entered by the Supreme Court of 
the United States in the pending litigation referred 
to above’’ (Ree. 112-117). 

The permit of June 26, 1930, contained the following 

provisions, among others: 

‘‘Whereas, The Sanitary District of Chicago, Ili- 
nois, was granted authority by the Secretary of 
War by an instrument dated December 31, 1929, to 
divert water through its main drainage canal and 
auxiliary channels from Lake Michigan, the said 
authority if not previously revoked or specifically 
extended to cease and be null and void on the effect- 
ive date of the decree to be entered by the Supreme 
Court of the United States in the case of the State 
of Wisconsin, et al., versus the State of Illinois and 
Sanitary District of Chicago; 

‘“And Whereas, On April 21, 19380, the Supreme 
Court of the United States entered a decree enjoin- 
ing the State of Illinois and the Sanitary District 
of Chicago from diverting any of the waters of the 
Great Lakes-St. Lawrence System or Watershed 
excepting as specified in the said decree, a copy of 
which is hereto attached and made a part of this 
instrument ; 

‘“And Whereas, The said Sanitary District has 
apphed for a continuation of authority to divert 
water from Lake Michigan; 

‘““‘Now Therefore, this is to certify that upon 
the recommendation of the Chief of Engineers, the 
Secretary of War under the provisions of the afore-
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said statute, and subject to the following condi- 
tions, hereby authorizes the said Sanitary District 
of Chicago to divert through its main drainage 
eanal and auxiliary channels, waters from Lake 
Michigan, as specified in the said decree. 

‘<The conditions to which the said diversions shall 
be subject are as follows’’: 

‘‘4. That action taken by the said Sanitary Dis- 
trict for the reduction of sewage discharge into the 
said Chicago River shall be under the supervision 
of the United States District Engineer at Chicago, 
and the said diversion of water from Lake Michigan 
hereby authorized, shall also be under his super- 
vision, and under his direct control in times of 
flood on the Illinois and Des Plaines rivers.’’ (Italics 
ours.) (Ree. 117-120.) 

It will be observed that in the permit of December 31, 

1929, the War Department took cognizance of the re- 

port of the former Special Master and the opinion of 

this Court, and that in the permit of June 26, 1930, the 

decree of this Court 1s expressly made a part of the in- 

strument, and that under both permits supervision over 

the action taken by the Sanitary District for the re- 

duction of sewage discharge and the diversion of water 

is retained by the War Department. Col. Weeks tes- 

tified that while the permit of March 3, 1925 was in 

effect, the question of the interest of the War Depart- 

ment and his interest as the official representative of 

the War Department was to see that the Sanitary Dis- 

trict accepted the minimum requirement set out in the 

permit; that after the permit of December 31, 1929, he 

continued to check what the Sanitary District did and 

reported it under official direction (Ree. 707). Col. 

Weeks did not consider that the permit of June 26,
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1930 set up any standard of progress, but he said, ‘‘ The 

decree provides on and after a certain date diversion 

wil be reduced as to dates; the Department wishes to 

be advised as to whether or not that would be wpos- 

sible’? (Ree. 708); that what he undertook to do under 

the permit of June 26, 1930, was to keep the Depart- 

ment advised as to what progress the Sanitary District 

was making on the sewage disposal program which had 

been laid down by the Special Master in the Supreme 

Court (Ree. 708). As a part of his duties he had dis- 

cussions with officials or engineers of the Sanitary 

District with respect to the progress of construction 

and with respect to compliance with the terms of the 

permit. He was informed at all times of the status 

of the construction work during the time of his service 

in Chicago. Up to the time of his leaving Chicago he 

maintained the same supervision over all the Works 

of the Sanitary District (Ree. 481). 

Representatives of the War Department never at any 

time after April 21, 1930, called the attention of the 

Sanitary District to any neglect. or omission of duty 

under the permit of June 26, 1930 in connection with 

the construction of controlling works (Rec. 438), and the 

decree of April 21, 1930, was a part of this permit. 

At the time that General Jadwin made his statement 

to the former Special Master on April 19, 1929, and 

at the time of the entry of the decree, the Chief of En- 

gineers had before him the plans for a pontoon gate, 

as revised, submitted in 1926 and 1927 by the Sanitary 
District pursuant to the permit of March 3, 1925, and 

also had plans for twelve different methods of control- 

ling works, some of them subdivisions of others, pre- 
pared by the Sanitary District and submitted to Col. 
Weeks, the United States District Engineer at Chi- 
cago, in connection with the study and report made
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to the Chief of Engineers by Col. Weeks, and the Chief 

of Engineers also had five plans prepared in the of- 

fice of the Local District Engineer and submitted with 

the same report on March 11, 1929. These plans rep- 

resented every conceivable thought on the subject 

(Weeks, Rec. 499; Ramey, Ree. 415). 

It was after a study of all possible designs, includ- 

ing Works at the head of the Sanitary Canal, that 

General Jadwin made his report. The fact that the 

War Department had passed unfavorably upon every 

possible scheme was not known to the Sanitary District 

at the time of the hearings before the former Special 

Master. The report of Col. Weeks under date of March 

11, 1929, was not before the former Special Master (Ree. 

649; Rep. 9). 

Ramey testified that he knew that Col. Weeks made a 

report to the Chief of Engineers, but he never saw the 

report until it was introduced in the record in the hear- 

ings conducted by Special Master McClennen (Ree. 398). 

Col. Weeks testified that Wisner knew he had submit- 

ted a report and had incorporated in that report the 

plans submitted by the Sanitary District, but he did 

not know the character of the additions that Col. Weeks 

made because it was an official document, the contents 

of which Col. Weeks communicated to nobody (Ree. 

793). 

It was not until after the decree of April 21, 1930, 

that the futility of submitting further plans appeared. 

It developed that all possible plans had been consid- 

ered and none had been approved during the time that 

the permit of March 3, 1925 was in effect, and which 

contained a requirement for controlling works. 

Col. Weeks testified that in the making of an applica- 

tion for a permit there were two forms of procedure
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in use in his office, one strictly official, and one informal 

which was adopted to save time and effort. In the in- 

formal method the applicant draws up his application, 

addressed to the Secretary of War, prepares his plans, 

and submits them to the Local Engineer. The Local En- 

gineer then looks the plans over and gives them suffi- 

cient study; if in his opinion the plans can be bettered, 

or should be modified, in the interests of navigation, he 

calls in the applicant and they go over the plans to- 

gether and finally they effect an agreement so that when 

the plans go forward to the Chief of Engineers from the 

Local District Engineer, they go forward with his fav- 

orable recommendation. If the plans decided upon by 

the District Engineer and the applicant are not satis- 

factory to the Chief of Engineers, they come back to the 

District Engineer with such instructions as he may see 

fit to give, looking to a modification of the plan (Ree. 

770-771). For reasons which have been stated, the filing 

of an application addressed to the Secretary of War for 

the approval of controlling works was dispensed with 

under the permit of 1925, and was also unnecessary if 

the construction of controlling works was a requirement 

under the decree of April 21, 1980, which was incor- 

porated in the permit of June 26, 1930. The former 

Special Master’s recommendation did not eall for the 

filing of an application, but merely for the submission 

of plans. There is no legislative requirement for the fil- 

ing of an application. The Sanitary District, in the 

course of its contacts with the Local District Engineer 

of the War Department, took up the matter in a way 

that conditions dictated. The War Department had 

before it all possible designs; the Sanitary District En- 

gineers discussed the matter with the Local District 

Engineer of the War Department, and inquired on num- 

erous occasions about what, if anything, should be
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done. All parties assumed, and rightfully so in the cir- 

cumstances, that the ‘‘next move’’ was up to the War 

Department. The informal expressions of Col. Weeks 

properly were deemed sufficient. 

The Special Master makes the suggestion that the 

Sanitary District could have submitted plans for (1) 

controlling works near the mouth of the River, consist- 

ing of a lock and sluices, or a combination of lock and 

gate instead of a single gate, or (2) controlling works 

about seven and one-half miles up the River near the 

northern or eastern head of the Sanitary Canal, (Re-ref. 

112), as Col. Weeks had previously recommended in his 

report of March 11, 1929. But plans for such works 

were already before the War Department and had not 

received favorable consideration by the Chief of En- 

gineers. The first plan mentioned was regarded as an 

unreasonable obstruction to navigation, and the second 

plan as not wholly effective (Re-ref. 110, 112, 114). Mr. 

Ramey testified that the proposition of control works in 

the upper part of the main channel was suggested by 

complainants, and that he was ‘‘not so sure that from 

a hydraulic standpoint it was demonstrated that they 

would be so much better than the present control works 

at Lockport that they would be selected in preference to 

control works at the mouth of the River’’ (Ree. 659- 

660). It follows, therefore, that the statement made by 

General Jadwin, and a similar statement by General 

Brown, ‘‘that the Department will consider any applica- 

tion for the approval of plans of controlling works, to 

be constructed by the Sanitary District or other agency, 

and may be expected to approve these plans, if the 

works are shown tobe necessary, to be effective, and 

to be the minimum detriment to navigation’’ (Rep. 10), 

did not constitute an invitation to the Sanitary District 

to submit further plans until a scheme was devised to
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meet with the requirements mentioned which all pre- 

vious schemes had failed to do. Clearly, there was no 

greater reason for the Sanitary District to believe that 

the War Department would act more favorably or with 

greater leniency upon a re-submission of any of the 

plans after the decree of the Supreme Court which was 

incorporated in the permit of June 26, 1930, than it 

had acted toward the plans submitted when the War 

Department itself was searching for a design. 

In addition to being effective and a minimum detri- 

ment to navigation, the War Department also makes the 

qualification that the Works must be shown to be neces- 

sary. The War Department was of the opinion that 

controlling works were not necessary until the diversion 

fell below 5,000 ¢.f.s. Under the decree of the Court a 

reduction to 5,000 ¢.f.s. was not to be made until the 

end of 1935. It is reasonable to suppose that the War 

Department, notwithstanding the apprehension ex- 

pressed by the former Special Master, was of the opin- 

ion that to pass finally upon the question in 1980 would 

be unwise, inasmuch as the controlling works could be 

built in two seasons, and that this factor entered into 

the discouragement given to the Sanitary District with 

respect to pressing the matter at the time. 

The ultimate necessity for controlling works was ren- 

dered more uncertain by the passage of the Rivers and 

Harbors Act of June 3, 1930, which we shall discuss 

under a separate heading. 

Officials of the War Department have expressed the 

view that a flow of 5,000 ¢.f.s. should be held available 

for the through waterway from Lake Michigan to the 

Mississippi (Re-ref. 94-95). The Act of July 3, 1930 pro- 

vides that, 

‘Cas goon as practicable after the Illinois water- 
way [Utica to Lockport] shall have been completed
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in accordance with this Act, the Secretary of War 
shall cause a study of the amount of water that will 
be requred as an annual average flow to meet the 
needs of a commercially useful waterway as defined 
m said Senate document, and shall, on or before 
January 31, 1938, report to the Congress the re- 
sults of such study with his recommendations as 
to the minimum amount of such flow that will be 
required annually to meet the needs of such water- 
way and that will not substantially injure the exist- 
ing navigation on the Great Lakes to the end that 
Congress may take such action as it may deem ad- 
visable.’’ (Italies ours.) 

An intelligent design and the proper location of con- 

trolling works is necessarily dependent upon the flow 

allowed (Re-ref. 110-116). Ramey testified that they 

do not know the type of works that should be planned 

today (Rec. 407). 

The ultimate diversion of 1,500 ef.s. after 1938, 

specified in the decree of this Court, was allowed upon 

a consideration of the navigation needs of the Port of 

Chicago only; the question as to what diversion might 

be required for a through waterway was expressly ex- 

cluded. The former Special Master said, 

‘Under the opinion of this Court in the present 
suits, the question of the allowance of a diversion 
of water from Lake Michigan in the interest of a 
waterway to the Mississippi, is not deemed to be 
open to consideration. The Court found that Con- 
gress had not acted directly so as to authorize the 
diversion in question, * *’’ (Re-ref. 122). 

Manifestly, the situation has been changed by the Act 

of July 3, 1930, and the passage of this Act might well 

have been one of the causes for the lack of action on the 

part of the War Department after the decree of April 

21, 1930, in encouraging or giving approval to any of
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the designs tuat it previously had under consideration. 

An intelligent opinion as to necessity, design and loca- 

tion cannot be given until the results of the study di- 

rected by Congress are known. 

The Special Master in his report emphasizes the fact 

that the Sanitary District in its proposed findings made 

prior to the filing of the report on re-reference on De- 

cember 17, 1929, provided that ‘‘The Sanitary District 

shall immediately submit plans to the Chief of En- 

gineers or his representative for such works to be con- 

structed at or near the mouth of the Chicago River, 

or at or near the northern or eastern terminus of the 

Main Drainage Canal, and that they shall be completed 

and in operation within a period of two years subsequent 

to the date of the Secretary of War’s authorization un- 

der the statute’? (Rep. 11). 

The proposal of the Sanitary District was made when 

the permit of March 8, 1925, requiring controlling works, 

was still in effect. The former Special Master adopted 

the proposal. It was not known to him that all conceiv- 

able designs for controlling works had already failed 

to meet the approval of the War Department. He knew 

that the matter had been studied, but he did not know 

that the Sanitary District, as well as the War Depart- 

ment, had been unable to design controlling works which 

met the requirements of effectiveness without unreason- 

ably interfering with navigation. 

There is nothing to indicate that subsequently, when 

the briefs were filed in this Court on behalf of the San- 

itary District, in which the submission of plans for 

controlling works was advocated, the representatives of 

the Sanitary District knew that all conceivable designs 

had met with disfavor, and that the filing of further 

plans would be fruitless. The contents of the report 

of Col. Weeks had not been disclosed.
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The good intentions of the Sanitary District are estab- 

lished by the uncontroverted testimony that with or with- 

out controlling works the reduction to 5,000 feet will be 

accepted without danger if the large intercepting sewers 

along the main branch of the Chicago River, adjacent to 

Lake Michigan, are constructed (Rec. 449). Ramey testi- 

fied, ‘‘We are designing the sewers along the main River 

so that they will take care of all the small rains, all but 

those ten major storms, so that we will have the main 

River full of clean water; and in the event that the 

War Department would never approve controlling works 

and that they would not be built, there will be clean water 

in times of reversal’’ (Rec. 449). 

Ramey testified further, ‘‘If we could get our work 

done in accordance with Exhibit 22, so far as it provides 

for the work being done up to the end of 1935, I see no 

reason why the diversion should not be shut down to 

5,000 ¢.f.s., even without controlling works, and we have 

assumed that that might happen. You will notice one 

thing, we have set up those West Side sewers all to be 

finished before 1935. [Now this is very important be- 

cause] they are the sewers that intercept the sewage that 

flows into the main River and that portion of the Chicago 

River close to the Lake’’ (Ree. 450). 

Again, ‘‘In the Engineering Department we have been 

working to adapt ourselves to a diversion of 5,000 c.f.s. 

after December 31, 1935; we have been working to that 

end, and have had no thought other than that the diver- 

sion would be reduced to 5,000 ¢.f.s. at the end of 1935’’ 

(Rec. 447). 

Col. Weeks testified: 

‘Assuming an average annual diversion of 5,000 
e.f.s. it is my opinion that controlling works in the 
Chicago River would not be necessary. With that 
large flow in the Sanitary District Canal reversals
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can be controlled by the discharge of canal capacity 
at the time of heavy precipitation on the Chicago 
River watershed, and on the average annual basis 
during periods of settled weather, the diversion 
can be cut down so as to build up a credit of water 
in the lake, either to repay a draught that has been 
made or in anticipation of other draughts that may 
be made later’’ (Ree. 500-501). 

We submit that the finding of the Special Master, 

charging the Sanitary District with a total and inexcus- 

able failure to file an application for controlling works, 

and that the delay in the construction of controlling works 

is due to such failure to make an application, is contrary 

to all the evidence presented before the Special Master. 

The finding is based upon a misapprehension of the testi- 

mony and upon the contradicted, or at least unsupported 

assumption that an application would have resulted in 

the approval of controlling works by the War Depart- 

ment. To sustain this finding not only must all presump- 

tions be resolved against the defendants, but the veracity 

of the witnesses must be challenged. 

Moreover, the finding requires a conclusion that the 

War Department was a mere bystander and that the con- 

ferences between Col. Weeks and representatives of the 

Sanitary District were without purpose, a finding which 

is contrary to the testimony of Col. Weeks and repug- 

nant to the permit of June 26, 1930, which made the de- 

eree of April 21, 1930, a part of the permit. As shown by 

the terms of the permit of December 31, 1929, the War 

Department was aware of the former Special Master’s 

findings and of the opinion of this Court rendered on 

April 14, 1930. 

Col. Weeks testified that the Sanitary District repre- 

sentatives co-operated with him always, willingly and 

to his entire satisfaction (Ree. 504-505).
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With such a record, a finding that the cause of delay 

in the construction of controlling works is a total and 

inexcusable failure to file an application, when the filing 

of such an application was unnecessary and would have 

been futile, is clearly erroneous and should not be con- 

firmed. 

(b) The Sanitary District is not obliged by the terms of 
the decree to construct controlling works, and the opinion of 
this Court does not contemplate the necessity of such works 
unless the required reductions in diversion can not be made 
without controlling works; the decree and opinion have been 
so construed by the Sanitary District. 

In order to subject the Sanitary District to a reproach 

for failing to make application to the Secretary of War 

for controlling works and proceeding with construction, 

it must be assumed that there was a duty to perform 

such acts. It is the contention of the Sanitary District 

that the decree imposed no such obligation and that if 

the Sanitary District has established that it has made 

proper provision for accepting a diversion of 5,000 

e.f.s. at the end of 1935 without controlling works and 

that proper provision will be made, assuming available 

funds, to accept a diversion to 1,500 ¢.f.s. at the end of 

1938, this Court, under its opinion and decree, is con- 

cerned with nothing more, and the Sanitary District 

should not be held delinquent for failure to carry out a 

suggested plan if the end sought is attainable otherwise. 

The Special Master states the opinion of the Sanitary 

District engineers to be: 

‘Tf the intercepting sewers parallel to the main 
Chicago River and to the North Branch of it are 
completed before December 31, 1935, in accordance 
with the program submitted to the Special Master 
in 1929, it will be safe to do without controlling 

works if the diversion of 5000 c.f.s. continues. * * *”’ 
(Rep. 6).



35 

The Special Master then says: 

‘*T find that the engineers of the Sanitary District 
hold this opinion that Controlling Works are not nec- 
essary under the conditions stated. I make no find- 
ing as to the correctness of this opinion as I regard 
this question as not before me under the terms of 
the order of December 19, 1932 but as set at rest for 
the present inquiry by the findings of the Special 
Master in 1929’? (Rep. 6). 

The Special Master also makes the following observa- 
tion: 

‘‘The defendants argue now that the judgment of 
the Special Master in 1929, as to the need of control- 
ling works was one of precaution and not of a final 
conviction that the hydraulics of the river absolutely 
required controlling works, and that in the present 
reference the Special Master has had the benefit of 
the opinions above described of the engineers of the 
Sanitary District. This is important, if it is my 
duty to reexamine the question, set at rest by the 
Special Master in 1929. If I ought to reexamine 
that question, I could not do it without hearing fur- 
ther evidence, as the parties were discouraged by 
me from going into the question as thoroughly as 
should be, if so serious a matter is to be reexam- 
ined’”’ (Rep. 12). 

As observed by the Special Master, the engineers of 

the Sanitary District testified that it is their pres- 

ent opinion that a diversion of 5,000 ¢c.f.s. can be safely 

accepted upon a completion of the intercepting sewers 

along the main branch of the Chicago River adjacent to 

Lake Michigan without the installation of controlling 

works. They had not reached this conclusion in 1929. 

Since the controlling works can be built in two seasons, 

the War Department was undoubtedly justified in not 

pressing the matter of the controlling works in 1930, in 

view of the opinion of the engineers of this department
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at that time that the controlling works were unnecessary 

until the diversion fell below 5,000 ¢.f.s. And, unless the 

decree required it, the Sanitary District was justified in 

not pressing the matter with the War Department after 

its officials, who had the responsibility, came to the same 

conclusion as that previously reached by the War Depart- 

ment. In these circumstances, it becomes necessary to 

ascertain the requirements of the decree. 

The former Special Master, in his proposed form of 

decree (Re-ref. 146-149) did not specify any exact dates 

for reductions in diversion. He specified, however, cer- 

tain dates for the completion of the several projects in 

the sewage construction program of the Sanitary District. 

With regard to controlling works, the former Special 

Master recommended that the decree provide as follows: 

‘*8. That subject to the approval of the Secretary 
of War upon the recommendation of the Chief of 
Engineers, pursuant to the applicable statute, con- 
trolling works shall be constructed by the Sanitary 
District of Chicago for the purpose of preventing 
reversals of the Chicago River at times of storm and 
the introduction of storm flow into Lake Michigan; 
that for this purpose the Sanitary District of Chi- 
eago shall forthwith submit plans for such works to 
the Chief of Engineers of the War Department; and 
that such controlling works shall be completed and 
placed in full operation by the Sanitary District of 
Chicago within two years after receiving the authori- 
zation of the Secretary of War. 

‘*9. That when such controlling works have been 
constructed and placed in operation, the defendants, 
the State of Illinois and the Sanitary District of 
Chicago, their employees and agents, and all persons 
assuming to act under the authority of either of them, 
be and they hereby are enjoined from diverting any 
of the waters of the Great Lakes-St. Lawrence sys- 
tem or watershed through the Chicago Drainage
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Canal and its auxiliary channels or otherwise in ex- 
cess of an annual average of 5,000 ¢.f.s. in addition 
to domestic pumpage. 

‘10. That after the installation of controlling 
works as above provided, and on the completion of 
all the sewage treatment works as outlined in the 
program proposed by the Sanitary District of Chi- 
cago, and in the absence of competent action by Con- 
gress m relation to navigation lawfully imposing a 
different requirement, the defendants the State of 
Illinois and the Sanitary District of Chicago, their 
employees and agents, and all persons assuming to 
act under the authority of either of them, be and 
they hereby are enjoined from diverting any of the 
waters of the Great Lakes-St. Lawrence system or 
watershed through the Chicago Drainage Canal and 
its auxiliary channels or otherwise in excess of an 
annual average of 1,500 ¢.f.s. in addition to domestic 
pumpage’’ (Italics ours) (Re-ref. 147-148). 

Under the Master’s form of decree, the reductions in 

diversion would take place upon the fulfillment of certain 

conditions precedent, for all of which dates were set ex- 

cept for controlling works, but the former Special Master 

did not recommend that final definite dates for reductions 

in diversion should be included in the decree. His reasons 

are stated in part as follows: 

‘‘Tt is recommended that the Court should retain 
jurisdiction as there are questions which it is im- 
possible to dispose of at this time in full justice to 
the parties; as, for example, with respect to the ex- 
tent to which the diversion of water from Lake Michi- 
gan by the Sanitary District may be reduced below 
5,000 ¢c.f.s., in addition to pumpage, after the installa- 
tion of controlling works in the Chicago River and 
pending the completion of the sewage treatment 
works, and also with respect to any further or other 
provisions as to the diversion which may be found to 
be appropriate after the sewage treatment works
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have been completed and the results of their opera- 
tion with respect to the effluent and the condition of 
the navigable waters have been observed. As con- 
struction work will be conducted on a large scale for 
several years, and unforeseen contingencies may 
arise, it would also seem to be important that there 
should be opportunity for the parties to come before 
the Court at any time to obtain such further direc- 
tions as the facts may warrant’’ (Italics ours) (Re- 
ref. 145). 

Although the former Special Master suggested certain 

dates for the completion of each project and suggested 

that plans be submitted forthwith to the Chief of Engi- 

neers of the War Department for controlling works, he 

was of the belief that certain contingencies might inter- 

vene which would affect the reductions to be made in 

diversion and, therefore, did not specify precise dates 

for the reductions. He expressly stated ‘‘that the Court 

should retain jurisdiction as there are questions which it 

is impossible to dispose of at this time in full justice to 

the parties.’”’ 

The Court, however, took the plan or proposed decree 

recommended by the former Special Master and turned 

it around. The decree entered on April 21, 1930, directed 

that reductions in diversion be made on certain dates but 

left the matter of meeting the required reductions to 

the Sanitary District. The dates specified for the reduc- 

tions were based upon the former Special Master’s find- 

ings as to when the sewage treatment works and appur- 

tenances could be completed and the reductions accepted, 

but the Court did not consider it necessary to adopt these 

findings except insofar as the Court used them as a 

measure to determine the time to be allowed before the 

diversion could be safely reduced. In other words, the 

Court decided that the time recommended by the former 

Special Master for the completion of each project con-



39 

stituted a sufficient allowance of time to enable the de- 

fendants to accept a reduction in diversion to 5,000 c.f.s. 

at the end of 1935 and a further reduction to 1,500 c.f.s. 

at the end of 1938 and entered a decree accordingly. But 

the Court did not order any particular construction work 

to be done by the Sanitary District inasmuch as the Court 

took the view that it was incumbent upon the Sanitary 

District to take whatever steps might be necessary to 

effect compliance with the decree. The burden of com- 

pleting the necessary construction work was placed upon 

the Sanitary District without reference to detail on the 

part of the Court. 

Mr. Justice Holmes said (281 U.S. 179, 197, 198) : 

‘““The defendants have submitted their plans for 
the disposal of the sewage of Chicago in such a way 
as to diminish so far as possible the diversion of 
water from the Lake. In the main these plans are 
approved by the complainants. The master has given 
them a most thorough and conscientious examina- 
tion. But they are material only as bearing on the 
amount of diminution to be required from time to 
time and the times to be fixed for each step, and 
therefore we shall not repeat the examination’’ 
(Italics ours). 

* * * * * 

‘‘The master finds that, on and after July 1, 1930, 
the diversion of water from Lake Michigan should 
not be allowed to exceed an annual average of 6,500 
cubie feet per second in addition to what is drawn 
for domestic uses. He finds that when the contem- 
plated controlling works are constructed that are 
necessary for the purpose of preventing reversals of 
the Chicago River at times of storm and the intro- 
duction of storm flow into Lake Michigan, works that 
will require the approval of the Secretary of War 
and that the master finds should be completed and 
put in operation within two years after the approval
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is given, and probably by December 31, 1935, the di- 
version should be limited to an annual average of 
5,000 ¢.f.s. ‘in addition to domestic pumpage.’ On 
this point we deal only with the amount and the time. 
When the whole system for sewage treatment is com- 
plete and the controlling works installed he finds that 
the diversion should be cut down to an annual aver- 
age of 1,500 ¢c.f.s. in addition to domestic pumpage. 
This, he finds, should be accomplished on or before 
December 31, 1938; and the full operation of one of 
the contemplated works, the West Side Sewage 
Treatment Plant, which would permit a partial re- 
duction of the diversion, is to be not later than De- 
cember 31, 1935. These recommendations are sub- 
ject to the appointment of a commission to super- 
vise the work, or, better in our opinion, to the filing 
with the clerk of this Court, at stated periods, by the 
Sanitary District, of reports as to the progress of 
the work, at the coming in of which either party may 
make application to the Court for such action as 
may seem to be suitable. All action of the parties 
and the Court in this case will be subject, of course, 
to any order that Congress may make in pursuance 
of its constitutional powers and any modification that 
necessity may show should be made by this Court. 
These recommendations we approve within the limits 
stated above, and they will be embodied wm the de- 
cree.’’ (Italics ours.) 

The foregoing language indicates clearly that the Court 
was of the opinion that the former Special Master gave 
the Sanitary District sufficient time for the diminutions 
in diversion and that the diversion should be cut to 5,000 
e.f.s. at the end of 1935 and to 1,500 ¢.f.s. at the end of 

1938 regardless of whether controlling works were con- 

structed or not. A careful reading of the opinion can lead 

to no other conclusion. The Court expressly stated that 

the plans of the Sanitary District were ‘‘material only 

as bearing on the amount of diminution to be required 

from time to time and the times to be fixed for each step,
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* * *? and further, on the point of controlling works, the 

Court was dealing ‘‘only with the amount [of the di- 

version] and the time’’ and that the recommendations of 

the Special Master were approved within these limits. 

Any possible uncertainty about this construction of the 

opinion is removed when we turn to the proposed form 

of decree appearing at the end of Mr. Justice Holmes’ 

opinion [281 U. 8S. 179, 201] and also to the decree itself 

[281 U.S. 696]. The progressive dates for the diminution 

in diversion are stated definitely and with only one quali- 

fication, namely: ‘‘Unless good cause be shown to the 

contrary.’’ No suggestion is made as to an expected rate 

of progress in the sewage construction program and there 

is no reference whatsoever to controlling works in the 

decree. With regard to sewage treatment works, it is 

provided merely that the Sanitary District file with the 

Clerk of this Court semi-annually a report adequately 

setting forth ‘‘the progress made in the construction of 

the sewage treatment plants and appurtenances outlined 

in the program as proposed by the Sanitary District of 

Chicago, and also setting forth the extent and effects of 

the operation of the sewage treatment plants, respective- 

ly, that shall have been placed in operation, and also the 

average diversion of water from Lake Michigan during 

the period from the entry of this decree down to the date 

of such report’’ (281 U. S. 696, 697-698). The Special 

Master has found that ‘‘It did not occur to the compiler 

of the reports, that he should include a statement of the 

abandonment of controlling works. Its non-inclusion was 

not with an intention to deceive’’ (Rep. 36). Controlling 

works have not been abandoned as intimated by the Spe- 

cial Master in the sense of a permanent abandonment. 

We shall establish this fact under a subsequent heading. 

Mr. Ramey testified : 

‘‘T think we always figured that sometime some-
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thing would be done about controlling works, but 
we did not know what or when. Now, I think if we 
had figured that controlling works were not to be 

built, we would have dropped that out of the pro- 
gram or made some such suggestion * * *. I did 
not prepare those [reports], to make and include 
in them every statement of policy on the part of the 
Sanitary District. I wrote those reports, to con- 
form to a certain provision of the decree, as I 
understood it’’ (Ree. 442-443). 

‘‘T do know that we always included these con- 
trolling works in the program; we did not think 
that we were not necessarily going to build them; 
we might build them; we put them in our estimate 
of cost’’ (Rec. 444). 

It did not occur to Mr. Ramey that he should ineor- 

porate any statement in the reports to the effect that a 

situation had arisen which lead them to believe that 

they might never have to put in the controlling works 

but controlling works were carried in every report in the 

estimate of costs (Rec. 444). 

It is almost superfluous to say that the opinion of 

the Court and the decree entered on April 21, 1930, 

transcended the report of the former Special Master in- 

sofar as the report was modified and that the Sanitary 

District was justified in looking to the opinion and the 

decree for the purpose of determining its course of duty. 

Colonel Weeks testified that immediately upon the 

coming of a copy of the decree into his hands, he called 

Mr. Ramey. He had made a study and had before him 

a copy of the form of decree suggested by the former 

Special Master and was familiar with his suggestions. 

Colonel Weeks noticed when he read the decree that no 

reference had been made to the construction of the con- 

trolling works in the Chicago River and was somewhat 

surprised that it had not been included. He ealled Mr.
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Ramey on the telephone and asked him if he had noticed 

the omission in the decree and Mr. Ramey said that he 

had noticed it (Ree. 482-483). The permit of June 26, 

1930, was also discussed by Colonel Weeks and Mr. 

Ramey and the omission of controlling works was a sub- 

ject of consideration; as Colonel Weeks recalled Mr. 

Ramey’s remarks, the impression given by Mr. Ramey 

to Colonel Weeks was one of surprise. The permit of 

June 26, 1930, followed very closely the form of the 

decree (Rec. 484). 

Mr. Ramey’s testimony may be paraphrased as fol- 

lows: 

‘‘T did not read the Master’s findings into the de- 
eree’’ (Ree. 661). 

‘The fact that the decree did not make a posi- 
tive statement as to what should be done in this re- 
gard lead to a certain amount of uncertainty. It did 
not create a doubt in my mind as to whether we 
were to go forward at all with controlling works. 
I did not know when anything would happen in con- 
nection with controlling works’’ (Ree. 662). 

‘‘TIt is my impression that the decree provides 
that certain reductions in the diversion are to be 
made at certain times, and that the Sanitary Dis- 
trict is expected to construct certain structures. It 
has not been my understanding that the exact sched- 
ule proposed in the report of the Chief Justice is 
an inflexible schedule, and subject to no change 
whatever in any detail, but that the Sanitary Dis- 
trict shall carry out the sewage treatment construc- 
tion schedule submitted by the Sanitary District 
in a reasonable manner, so far as it can, and I 
have assumed that irrespective of whether that was 
carried out or not, the decree would be enforced’’ 
Ree. 663-664). 

‘‘T read the opinion. I did not understand what 
the reference to controlling works meant in con-
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nection with the sentence ‘we deal only with the 
amount and the time’ and in reading over the opin- 
ion of the Court, I read this statement: ‘That these 
provisions would be embodied in the decree.’ I read 
the decree carefully to see if those specific provi- 
sions were embodied in the decree, and I thought 
they were not specifically mentioned in the decree. 
I do not know whether a recommendation of the 
Special Master or a finding that is not specifically 
set up in the decree, would be a part of the de- 
cree. I had in mind the finding of the Special Mas- 
ter in the original trial of this case recommending 
that the bill be dismissed’’ (Ree. 668). 

‘‘T am just telling you some of the things that 
ran through my mind when I read this decree, but 
I did take it that the Court meant what it said’’ 
(Ree. 669). 

‘‘T think it was the view of the Supreme Court 
that the diversion should be reduced to 5,000 feet 
on the December 31, 1935, even if no controlling 
works were put in the river’’ (Rec. 671). 

As shown by testimony referred to elsewhere in our 

argument, the Sanitary District has made provision 

for a reduction of 5,000 c.f.s. at the end of 1935 with- 

out the installation of controlling works. Mr. Ramey’s 

construction of the decree, in our judgment, is unassail- 

able. The ‘‘things that ran through my [his] mind’’ 

when he read the decree cannot properly be charac- 

terized as a doubt about the meaning of the decree. In 

addition to his statement that he took it ‘‘that the Court 

meant what it said,’’ Mr. Ramey testified: 

‘“T thought we were not required to take any fur- 
their steps and I do not know what further plans we 
could submit in view of the fact that we had sub- 
mitted all of the plans and ideas that we could think 
of for the Chicago River’’ (Ree. 830). 

‘<There is only one thing that we have been con-
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sidering and that is a reduction in the diversion, 
and we have been working to the end that we will 
be prepared for those reductions’’ (Ree. 832). 

‘‘We endeavored at all times to comply with the 
requirements of the decree. The Sanitary District has 
at all times attempted in good faith to comply with 
the requirements of the decree of the Supreme 
Court’’ (Ree. 660). 

In response to a question from the Special Master, 

Mr. Ramey testified: 

‘‘As I read it [the decree], I thought it did not 
require us to take any further steps. That is the 
reason that I did not go further’’ (Ree. 683). 

Clearly, from the foregoing testimony if there were 

any doubts in Mr. Ramey’s mind about the meaning of 

the decree, they were resolved positively against the 

construction that the decree required controlling works 

regardless of the necessity of sueh works. 

The Master’s finding (Rep. 18) that the Sanitary Dis- 

trict ‘‘was not justified in lying back silently and unad- 

vised, on any such doubt’’ and that it has not been shown 

that it resolved the doubt against the construction that the 

decree required controlling works is erroneous for two 

reasons: (1) The Sanitary District did not lie back 

silently and unadvised but immediately discussed the 

question with the Loeal District Engineer of the War 

Department after the deeree and after the permit of 

June 26, 1930, which made the decree a part of the 

permit; (2) Mr. Ramey’s testimony establishes that 

any doubt which might have existed was nothing more 

than a passing thought that ran through his mind and 

he was definitely of the opinion that the decree did not 

require controlling works unless they should become 

necessary to effect compliance with its terms. 

We urge that the construction placed by the Sanitary
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District upon the decree, according to the testimony of 

Mr. Ramey, was eminently proper and that the decree can 

be interpreted as requiring the construction of control- 

ling works only if such works are necessary to accept 

the reductions in diversion which have been ordered. 

The Special Master states that: 

‘‘Soon after the deeree was entered they [Colonel 
Weeks, Wisner and Ramey] discussed the signifi- 
cance of the absence from the decree, of reference 
to controlling works. None of the three wished for 
controlling works or regarded them as necessary, if 
a flow of 5000 ¢«f.s. plus domestic pumpage was 
to continue. Colonel Weeks desired to avoid any 
unnecessary impediment to navigation. The Rivers 
and Harbors Act of July 3, 1930 was imminent. 
The discussions were continued after it passed. 
The Sanitary District wished to save the expense of 
controlling works. In this fertile ground of desire, 
there sprang up a doubt as to whether the Sanitary 
District was under obligation to go forward with 
controlling works’’ (Rep. 17). 

This statement is inaccurate in that it implies that 

the Sanitary District representatives, Mr. Wisner and 

Mr. Ramey, were of the opinion soon after the decree 

was entered that controlling works were not necessary 

with the flow of 5,000 ¢.f.s. There is nothing in the rec- 

ord to show when the Sanitary District came to this 

conclusion, but manifestly it was not until after the last 

expression of the Sanitary District to Col. Weeks indi- 

cating a willingness or readiness to go ahead with the 

controlling works, which was about midsummer of 1931 

(Rec. 793-794). Moreover, it is apparent from the tes- 

timony that what has been termed a ‘‘doubt’”’ by the 

Special Master on the part of the Sanitary District as 

to its duty did not spring up in a ‘‘fertile ground of 

desire’’ to save expenses. The question came up imme- 

diately upon a reading of the decree.
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Inasmuch as controlling works were not regarded 

as an unqualified requirement of the Court and since 

there was no necessity for immediate action upon the 

entry of the decree because of the time intervening be- 

tween 1930 and the end of 1935, the informal inquiries 

made by the Sanitary District of Colonel Weeks consti- 

tuted due diligence. 

When considered with the conclusion of the Sanitary 

District that there was no positive duty to construct con- 

trolling works unless necessary to effect compliance 

with the decree respecting reductions in diversion, the 

following testimony of Mr. Ramey shows the basis for 

further non-action: 

‘‘Our failure to do more I think was due to the 
fact that we thought the attitude of the War De- 
partment might be that there need be no controlling 
works. I did not know what the War Department 
was going to do. I knew that they had issued a 
permit on December 31, 1929, and omitted any men- 
tion of controlling works, and I knew of the per- 
mit of June 26, 1930, which specified the diversion, 
or which authorized the diversion specified in the 
decree of the Supreme Court, but did not make any 
mention of controlling works. And shortly there- 
after I knew of the Rivers and Harbors Act of 
July 3, 1930, which calls for a study of the situa- 
tion in the Illinois Waterway, and I did not know 
what would happen. I do not know yet. We as- 
sumed that the Sanitary District might be called 
upon to build controlling works, but I think we 
assumed that the next move was up to the War 
Department. I personally assumed that’’ (Ree. 656- 
657). 

‘“‘TIf we could get our work done in accordance 
with Exhibit 22 so far as it provides for the work 
being done up to the end of 1935, I see no reason 
why the diversion should not be shut down to 5,000
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c.f.s., even without Controlling Works, and we have 
assumed that that might happen’’ (Ree. 450). 

In summary, controlling works are not a requirement 

of the decree unless necessary to insure safety in mak- 

ing the specified reductions. Because the reduction to 

5,000 ¢.f.s. was not to be made until the end of 1935 

and since the controlling works could be built in two 

seasons, there was no necessity for making an immediate 

application to the Secretary of War (assuming such 

formal application to be a condition precedent, which 

we deny) in 19380. Subsequently, it was determ- 

ined that the reduction to 5,000 ¢.f.s. could be made 

without controlling works. Therefore, the defendants 

are not bound under the decree to construct controlling 

works in order to facilitate the reductions in diversion 

to be made at the end of 1935. The question of con- 

trolling works is an open one only insofar as the reduc- 

tion to 1,500 ef.s. at the end of 1938 is concerned. 

(c) The Special Master misconstrues the effect of the Riv- 
ers and Harbors Act of July 3, 1930, which provides for a 
study to be made of the average annual flow that will be 
required to meet the needs of a commercially useful waterway 
between Lake Michigan and the Mississippi. 

A determination of the amount of flow and consequent 

diversion required to maintain a commercially useful 

waterway between Lake Michigan and the Mississippi is 

not within the scope of the questions submitted in the 

present reference. The Special Master indicated that he — 

did not consider the question of the flow necessary for 

navigation in the waterway between Lake Michigan and 

the Mississippi to be before him. Nevertheless, because 

the defendants have contended that the Rivers and Har- 

bors Act of July 3, 1980 has made a change that may 

call for a review of the decree as to the ultimate amount 

of diversion to be permitted, the Special Master has at-
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tempted to show that a diversion greater than 1,500 c.f.s. 

will not be required to maintain the waterway, and that 

Congress has in effect so directed. Since the Special 

Master has taken this view, which we contend is based 

upon an erroneous interpretation of the Rivers and Har- 

bors Act of July 3, 1930 and certain documents in the 

record, it is incumbent upon us to explain our conception 

of the Rivers and Harbors Act and to state the reasons 

for our contention that the Special Master has miscon- 

strued the Act of July 38, 1930 and evidence relating to 

the navigation requirements of the waterway. The Missis- 

sippi Valley States, as indicated by the former Special 

Master, have insisted upon the right to be heard on this 

question (Re-ref. 122). 

The Rivers and Harbors Act of July 3, 1930, provides 

for an appropriation of $7,500,000 to complete the Wa- 

terway Project from Utica, on the Illinois River, to 

Lockport, following in general the line of the Illinois 

and Des Plaines rivers, This project is the final link 

in the through Waterway System from Lake Michigan 

to the Mississippi and is the so-called ‘‘Tllinois Water- 

way.’’ 

The through Waterway System may be divided into 

three sections consisting roughly of (1) the Illinois Riv- 

er from Grafton, on the Mississippi, to Utica, on the 

Illinois River, called the ‘‘Lower Illinois River,’’ for 

which Congress by the Act of January 21, 1927 (44 

Stat., Pt. 2, 1013) provided a channel with least dimen- 

sions of nine feet in depth and two hundred feet in 

width; (2)! the Illinois River from Utica to its junction 

with the Kankakee River and the Des Plaines River, the 

Des Plaines River from this junction to northern Joliet, 

and the Chicago Sanitary District Canal from north- 

ern Joliet to Lockport, called the ‘‘Tilinois Waterway”’ 

(the Illinois River is formed by the confluence of the
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Kankakee with the Des Plaines near Dresden Island, 

sixteen miles below Joliet and forty-four miles above 

Utica); and (3) the Chicago Sanitary District Canal 

from Lockport to the Chicago River, and the Chicago 

River to Lake Michigan, in these hearings referred to 

as the ‘‘Port of Chicago.’’ A branch of this third sec- 

tion follows the Calumet-Sag Canal, the Little Calumet 

River, and the Calumet River to Lake Michigan. 

Confusion has arisen because of the designation that 

has been given to the link between Utica and Lockport 

as the ‘‘Tllinois Waterway.’’ In analyzing or interpret- 

ing Congressional Acts and the various statements and 

reports of officials of the War Department, care must 

be taken to observe the distinction made between the 

Lower Illinois River (Grafton to Utiea) and the so- 

ealled ‘‘Tllinois Waterway’’ (Utica to Lockport). 

The Special Master has failed to observe this dis- 

tinction that has been made. 

The Special Master states (Rep. 19): 

‘‘The defendants claim in their Return (p. 30) 
and now persist in the claim that the Act of July 
3, 1930 has made a change which may eall for a 
review of the decree as to controlling works. This 
claim is not borne out by the Act.’’ 

We respectfully submit that the Special Master has 
erred in this conclusion and that the contention of the 

defendants is sound. 

The Act of July 3, 1930 provides that: 

‘‘Tllinois River, Mlinois, * * * the said project [Utica 
to Lockport] shall be so constructed as to require 
the smallest flow of water with which said project 
can be practically accomplished, in the development 
of a commercially useful waterway [i.e., the entire 
Illinois waterway system consisting of the three 

links above described]: Provided, That there is 
hereby authorized to be appropriated for this proj-
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ect, [Utica to Lockport] a sum not to exceed $7,- 
500,000: Provided further, That the water author- 
ized at Lockport, Lllinois, by the decree of the Su- 
preme Court of the United States, rendered April 
21, 1930, and reported in volume 281, United States 
Reports, in Cases Numbered 7, 11, and 12, Original 
—October term, 1929, of Wisconsin and others 
against Illinois, and others, and Michigan against 
Illinois and others, and New York against Illinois 
and others, according to the opinion of the court 
in the cases reported as Wisconsin against Illinois, 
in volume 281, United States, page 179, is hereby 
authorized to be used for the navigation of said 
waterway [the entire system]: Provided further, 
That as soon as practicable after the Illinois water- 
way shall have been completed in accordance with 
this Act, the Secretary of War shall cause a study 
of the amount of water that will be required as an 
annual average flow to meet the needs of a com- 
mercially useful waterway as defined in said Senate 
document, and shall, on or before January 31, 1938, 
report to the Congress the results of such study 
with his recommendations as to the minimum 
amount of such flow that will be required annually 
to meet the needs of such waterway and that will 
not substantially injure the existing navigation on 
the Great Lakes to the end that Congress may take 
such action as it may deem advisable’? (Rep. 20). 
(Italics ours.) 

This Act also provides: 

‘‘Great Lakes connecting channels: The existing 
projects are hereby modified so as to provide a 
channel suitable for vessels of 24-foot draft when 
the ruling lake is at its datum plane, and includ- 
ing the construction of compensation works, as set 
forth in paragraphs 30, 31, 48, 67, 69, 70, 71, 76, and 

77 of the report of the special board of engineers 
dated February 14, 1928, and submitted in House 
Document Numbered 258, Seventieth Congress, first 
session. The amount hereby authorized to be ex-
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pended upon said channels is $29,266,000.’’ (Italics 
ours.) (This section is not referred to by the Mas- 
ter. ) 

The Special Master makes the following statement: 

‘‘There is no present Federal project requiring 
more diversion than the decree allows. There is 
no indication that Congress will hereafter allow a 
greater diversion. The provision of the Act for 
the smallest flow leaves no discretion to the Secre- 
tary of War to permit a larger diversion for this 
project. Congress has exercised its full author- 
ity directly, without leaving a part in the hands 
of the Secretary’? (Rep. 27). 

This statement is incorrect. The Federal project. in 

the Lower Illinois River between Grafton and Utica, 

which was made a Federal project in 1927, and which 

is the longest part of the Waterway, has been dredged 

and has been provided with a certain number of locks 

so that a nine-foot channel can be maintained only with 

a diversion approximating 5,000 ¢.f.s. General Jadwin 

testified before the former Special Master as follows: 

‘‘Congress said when they authorized this pro- 
ject, that they did not authorize diversion, but 
Congress had a scale of prices before it for getting 
nine feet with various flows, running from one to 
ten thousand, and it authorized the sum of money, 
three million and something, the maximum limit 
we could go to, and that maximum limit would call 
for a diversion of about 4,500 average c.f.s. Con- 
egress did not run the sum up to the larger sum 
that would have taken care of it with the 1,000, al- 
though Congress had that larger sum before them. 
Congress had the report and adopted it with cer- 
tain figures. Congress has since called for a revi- 
sion of that report and we are now working on the 
revision’’ (Re-ref. 124). 

While it is true that opinions have been expressed to
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the effect that satisfactory navigation can be secured 

in the ‘‘Tllinois Waterway’’ (Utica to Lockport) with 

a flow of 1,000 ¢.f.s., the present situation is that a 

greater diversion is required for the Lower Illinois 

River, (as this project is now authorized by Congress) 

which is a part of the through Waterway, and no ap- 

propriation has been made for more dredging and the 

installation of a greater number of locks that would be 

required in case the diversion is reduced to 1,500 c.f.s. 

This Court, in fixing 1,500 ¢c.f.s. as the diversion to 

be allowed after 1938, considered only the needs of navi- 

gation in the Chicago River, as a part of the Port of 

Chicago. At that time the project between Utica and 

Lockport was not a Federal project. The former Spe- 

cial Master said: 

‘‘Under the opinion of this Court in the present 
suits, the question of the allowance of a diversion 
of water from Lake Michigan in the interest of a 
waterway to the Mississippi is not deemed to be 
open to consideration. The Court found that Con- 
gress had not acted directly so as to authorize the 
diversion in question, and the Court referred to the 
declaration of Congress in the Rivers and Harbors 
Act of January 21, 1927 (44 Stat. 1013), providing 
for the improvement of the channel of the Illinois 
River, that nothing in the Act should be construed 
as authorizing any diversion of water from Lake 
Michigan. Accordingly, in dealing with the claims 
of the States intervening herein on the side of Illi- 
nois, the Court said that ‘They really seek affirma- 
tively to preserve the diversion from Lake Michi- 
gan in the interest of such navigation’ (of the Mis- 
sissippi) ‘and interstate commerce though they 
have made no express prayer therefor. In our 
view of the permit of March 3, 1925, and in the ab- 
sence of direct authority from Congress for a wa- 
terway from Lake Michigan to the Mississippi, they
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show no rightful interest in the maintenance of the 
diversion’ (278 U. 8. 367, 420)’’ (Re-ref. 122). 

‘‘In considering the needs of navigation, this 
Court limited its statement to the requirements of 
navigation in the Chicago River as a part of the 
Port of Chicago’’ (Re-ref. 126). 

Since the entire Waterway from Lake Michigan to 

the Mississippi has now become a Federal project, and 

since Congress has authorized a diversion for the Wa- 

terway, and if the War Department recommends a 

greater diversion than 1,500 c.f.s. for the Waterway, it 

is manifest that ‘‘good cause,’’ as that term is used 

in the decree, will have intervened so that the decree 

may be modified to conform with the recommendation 

which will be made by the War Department. 

The War Department, in making its recommendation, 

must consider the flotation needs or depth requirements 

of the Illinois River between Grafton and Utica, as well 

as the flotation and depth requirements between Utica 

and Lockport. The War Department must also con- 

sider the diversion that will be required to keep the 

water from being unreasonably offensive. 

On this point General Jadwin testified on the former 

reference, as follows: 

‘‘Tt is therefore seen that it is not practicable to 
state at this time what the amount of diversion 
is that may be needed in the Chicago River to meet 
the requirements of navigation in the broad sense. 
It may be that the proper proviso would be flexible 
and enable the United States to secure the fullest 
benefits of the navigation possibilities of the inland 
river system of waterways in connection with the 
Great Lakes water system, when, and if such in- 
creases are indicated. Besides providing water 
necessary for adequate depths and widths of chan- 
nels another requisite for navigation of the Illi-
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nois River is that the water should not be unrea- 
sonably offensive. This matter has been studied 
by sanitary engineers employed by this Depart- 
ment. They made an elaborate study and advised 
that 4167 ¢.f.s. total flow measured at Lockport was 
the minimum total diversion necessary with the ac- 
tivated sludge method of sewage purification and 
with a 90% metering to prevent the occurrence of 
a nuisance in the Illinois and Des Plaines rivers 
and to permit fish life therein. There may be some 
room for argument as to this standard, but it seems 
certain that with too little water, the water will be 
so foul as to be a menace to the health of the work- 
ers upon vessels and at terminals. Certainly it is 
not possible to specify at this time the precise 
amount. of water required to keep the waterway in 
a reasonably acceptable condition for navigation 
many years hence, with the growth of the city, 
changes in the sanitary art, and other develop- 
ments not yet foreseen. The diversion eventually 
required can only be stated in round figures. To 
allow for contingencies, I have placed the eventual 
amount at 5,000 e.f.s. measured at Lockport. 

‘‘Tt therefore appears that the diversion required 
for navigation in the Chicago River proper may not 
be the controlling factor in fixing the ultimate di- 
version, but that the need of an Inland Waterway 
System when determined and defined by Congress, 
or, under its authority, by the Chief of Engineers 
and the Secretary of War, may prove to be greater 
than those for navigation in the Chicago River it- 
self. 

‘‘In other words, although local navigation on 
the Chicago River may be safeguarded by a total 
diversion of about 3200 ¢.f.s. measured at Lockport, 
the through navigation between Chicago and the 
Mississippi system will require about 5000 c.f.s. to 
keep the water in the channels south of Chicago in 
acceptable condition with an as yet undetermined 
but possibly greater flow required for the mainten-
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ance of adequate channel depths and widths’’ (Re- 
ref, 94-95). 

* * * 

‘‘The discussion does not modify in any respect 
the statement heretofore made that an average di- 
version of 5,000 ¢.f.s. will be necessary to maintain 
navigation in the Illinois River, as contemplated by 
existing authority of Congress and under the plan 
of improvement now under way’’ (Re-ref. 109). 

In support of our contention that the Federal project 

on the Llinois River below Utica now requires a greater 

diversion than 1,500 ¢.f.s., we direct attention to the 

following: 

Statement of General Jadwin: 

‘¢The river and harbor act of 1927 which directed 
the existing project for the Illinois River specified 
that it did not authorize a diversion of water. The 
project directed by Congress provided specifically 
for a channel with a depth of 9 feet without specify- 
ing the manner in which this depth should be ob- 
tained. The report before Congress when the pro- 
ject was adopted provided for alternative plans, 
varying in cost with the amount of diversion, the 
cost generally increasing as the diversion decreased. 
The plans were designed to provide a channel of 
the requisite cross-section with diversions of vary- 
ing amounts between 1,000 and 10,000 ¢.f.s. With 
the lesser flows the depth would be secured by dams 
and locks, with the greater flows by open channel 
dredging. A review of the project has since been 
directed by Congress. 

‘‘Questions have arisen as to possible changes 
that may be necessary in the project to handle navi- 
gation in the future. 

‘‘There has not been as yet an official determina- 
tion by the Engineer Department, of its reeommen- 
dation as to the best type of improvement of the 
Illinois River’’ (Re-ref. 93-94).
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Statement of Major General Brown, May 16, 1930, 

paraphrased by Special Master McClennen: 

‘Tt is my present judgment, as to the smallest 
flow of water that is necessary to develop a com- 
mercially useful waterway at this point, the indica- 
tions are, with everything in view,—is that some- 
thing like 5000 feet per second should be held avail- 
able for that purpose’’ (Rep. 25). 

“The project authorized by Congress about three 
years ago for the lower Illinois from Utica to Graf- 
ton was a 9-foot channel and the flow was 5,000 
cubic feet per second and the dredging being done 
there was done with that end in view. The develop- 
ment of a 9-foot channel in my judgment at the 
present time only requires a 1,000-foot diversion, 
under the conditions stated. A thousand cubic feet 
per second provides a 9-foot channel in the project 
that is now being executed on the lower Illinois 
from Utica to Grafton, with only one provision we 
would resort to complete channelization [canaliza- 
tion] of the Illinois River. That would requmre some 
more expense, not very much more excavation. It 
would require locks and dams in large number, lots 
of things’’ (Italics ours) (Rep. 26). 

It appears from the statement of Major General 

Brown which is quoted at greater length in the Report 

of the Special Master (Rep. 25-27) that although, from 

the standpoint of water depth or flotation, 1,000 c.f.s. 

may be a sufficient diversion, this diversion might not 

be adequate to keep the water sufficiently clear or inof- 

fensive to navigation. Also, that before it is possible 

to accept a diversion of 1,000 e.f.s., more locks and dams 

would be required as well as more excavation, for which 

an appropriation has not as yet been made. 

Major General Brown (letter to Master McClennen, 

dated January 4, 1933): 

‘‘Since the Illinois Waterway is not as yet fully
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completed or in operation, the study directed is yet 
to be made. I may however advise you that it is the 
present attitude of the Department that the eventual 
reduction in the diversion from Lake Michigan 
provided in the decree of the Supreme Court will 
entail the construction of certain locks and dams on 
the Illinois River [i.e., Lower Illinois]. The De- 
partment is not however now prepared to furnish 
you with an authoritative report on this subject’’ 
(Italics ours) (Rep. 31). 

Major General Brown (statement contained in letter 

dated May 10, 1930, and addressed to Senator Charles 

S. Deneen, Exhibit 30, page 266; Ree. 856): 

‘Tt is my impression that satisfactory navigation 
can be secured in the Illinois waterway between 
Lockport and Utica with a flow of 1,000 cubic feet 
per second. 

‘‘This flow would adequately provide for such 
lockage as the probable traffic will require. The 
waterway, however, has been designed as an 8-foot 
channel with a flow of not less than 4,167 cubic feet 
per second, and it is probable that additional locks 
might be required if the diversion from Lake Mich- 
igan be materially lessened. With the present di- 
version (8,500 cubic feet per second), a 9-foot chan- 
nel is practicable. 

‘In the lower reach of the Illinois River the 
character of the improvement differs from that in 
the waterway section. This section will not be 
canalized, and the depth of water available in this 
section is to a great degree dependent upon the 
amount of diversion from Lake Michigan. Should 
the entire diversion be reduced to 1,000 cubic feet 
per second canalization will be necessary and con- 
trol works with accompanying costs are necessary 
in inverse ratio to the quantity of diversion. Esti- 
mates proposed in 1915 range from about $5,000,000 
for complete canalization, based on 1,000 cubic feet
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per second diversion, to $1,000,000 if a flow of 10,- 
000 cubic feet per second be allowed. 

‘‘T am not at all sure that the decree of the Su- 
preme Court recently handed down in the suit con- 
cerning diversion between the Lake States and the 
Chicago Sanitary District, in which the ultimate 
diversion was placed at 1,500 cubic feet per second 
had anything whatever to do with the requirements 
of navigation. My opinion is that the decree of the 
Supreme Court was a limitation on the diversion as 
a means of sewage disposal, and was aimed at the 
authorities of the Sanitary District of Chicago and 
not at the interests of navigation or the powers of 
Congress in relation thereto. 

‘‘T am of the opinion that at this time no definite 
figure on the amount of diversion necessary for 
navigation should be stated and that future study 
of the completed waterway should be made to ascer- 
tain the quantity of water necessary for navigation. 
It is, therefore, recommended that any specified 
diversion be omitted from any authorizing legisla- 
tion.’’ 

The former Special Master, on the original reference 
of this case, heard testimony regarding the effect of the 

diversion of water from Lake Michigan upon the Illinois 

River. His findings on this matter are as follows (First 

Rep. 119-122) : 

‘‘Plans for what is called the Illinois waterway, 
which is under improvement by the State of Illinois, 
that is, on the upper Illinois River, from Lockport 
to Utica, about 61 miles, are based on a diversion 
from Lake Michigan of at least 4,167 ¢cf.s. The 
depth designed with such diversion is eight feet, 
with fourteen feet over the mitre sills of locks, for 
future improvement. With present diversion, the 
depth will be about nine feet. If the diversion were 
reduced materially below 4,167 ¢.f.s., it would neces- 
sitate radical changes in the design and location of
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the locks, three of which are already either con- 
structed or under construction, and increased out- 
lays. Illinois has authorized the expenditure of 
$20,000,000 for the completion of the waterway, of 
which between $5,000,000 and $6,000,000 has been 
expended, or is payable under contracts. The Illh- 
nois waterway as planned will have a capacity of 
about 60,000,000 tons per annum. There is no ade- 
quate water supply for lockage, except by diversion 
from Lake Michigan. Other plans would involve 
prohibitive expense. 

‘“‘The Chief of Engineers and the Secretary of 
War, in approving the plans for the waterway in 
1920, stated that it was not to be understood as 
authorizing the diversion of water from Lake Mich- 
igan, but merely expressed approval so far as con- 
cerned the public right of navigation, and that the 
provision was without prejudice to the use by Illi- 
nois of such flow as might be existing in the Illinois 
and Des Plaines Rivers. The profile map accom- 
panying the plans contains a notation that the 
water services shown were ‘based on an assumed 
flow of 4,167 c.f.s., already approved, as a diversion 
from Lake Michigan, plus the normal flow from 
other sources in various pools’; that is, the assump- 
tion was of 6,000 c.f.s. flow, made up of 500 c.f.s. as 
an actual low water flow, 4,167 ¢.f.s. from Lake 
Michigan, and 1,395 ¢.f.s., as averaging the amount 
of Chicago’s pumpage. 

‘““Lower Ixuinois River.—The lower Illinois River, 
from Utica, to Grafton on the Mississippi (230 
miles) is a shallow, sluggish stream, carrying from 
500 to 1,000 e.f.s. of natural low water flow. In its 
natural state, it is inadequate for modern river 
navigation. The Federal project depth has been 
seven feet; but this could not have been maintained 
without at least 8,500 ¢.f.s. from Lake Michigan, 
which gives, in the lower Illinois, about four feet 
of the low water depth of seven feet. The Chicago 
diversion has increased the navigable capacity of
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the river. This stretch of the river is adaptable to 
improvement as an open channel, but if there were 
no diversion at Chicago, a large amount of improve- 
ments and several locks and dams would have to 
be provided. The question appears to be largely 
one of cost’’ (First Rep. 120). 

‘“In the Report of Major Putnam of April, 1924 
(supra, p. 72), it is said: 

‘<<There is no doubt but what navigation con- 
ditions have been improved by the diversion of 
water from Lake Michigan. Originally the low- 
water discharge at La Salle was in the neigh- 
borhood of 500 cubic feet per second, while at 
Grafton it was near 1,000 second-feet. The ad- 
dition of over 8,000 cubic feet per second, while 
increasing the slope and the velocity slightly, 
produced a discharge of about 8500 eubic feet 
per second at La Salle and about 9,000 at Graf- 
ton. Depths throughout the entire stream were 
increased substantially as may be seen from 
the following table and as indicated by compar- 
ing the profiles in Plate VII: 

Increased depth with 
Miles above 8,000 cubic feet per 

Grafton Name of Place second diversion 

223.2 La Salle... 5.0 
88.6 Beardstown. ......... 2.2 
0.0 CATION. canes 1.2 

* * * * ¥ 

cece * * Assuming that the existing 7-foot 
project based on a flow from Lake Michigan of 
4,167 second-feet is completed, it will cost about 
$2,400,000 to provide a 9-foot channel between 
La Salle and Grafton with a flow of 5,000 cubic 
feet per second * * * (First Rep. 121-122). 

‘‘By the Act of January 21, 1927, 44 Stat., Pt. 2, 
1013, Congress provided for the modification of the 
existing project for the Illinois River go as to pro-
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vide a channel with least dimensions of nine feet 
in depth and 200 feet in width from the mouth to 

Utica. 

‘‘The complainants contend that if the water for 
lockage and navigation purposes of this waterway 
from Lake Michigan to the mouth of the Illinois 
River is or should be taken from the Great Lakes- 
St. Lawrence watershed, a diversion of less than 
1,000 ¢e.f.s. of water is sufficient to supply all the 
needs of navigation. I am unable so to find. The 
needs of navigation on that waterway will depend 
upon the carrying out of plans already adopted and 
upon the ultimate decision of Congress with respect 
to water communication between Lake Michigan and 
the Mississippi Rwer, the extent to which locks and 
dams are to be used or installed, that is, the char- 
acter of the improvements and the amount which it 
is determined to expend’’ (Italics ours). (First Rep. 
122.) 

Congress, by adopting the Act of July 3, 1930, which 

had the effect of extending the Federal project in the 

Lower Illinois River to connect with the Federal project 

in the Chicago River, and in providing for a study of 

the flow needed to make the complete waterway a com- 

mercially useful project, made no appropriation other 

than $7,500,000 to complete the section of waterway be- 

tween Utica and Lockport. By its action Congress made 

no change in the project in the Lower Illinois River be- 

tween Utica and Grafton (adopted in 1927 to be con- 

structed for $3,500,000 to a depth of nine feet and with 

a diversion of about 5,000 ¢.f.s.) and this project. still 

remains as originally adopted. The fact that this pro- 

ject in the Lower Illinois could be built to require only 

1,000 «f.s. for flotation, with the complete canalization 

of the Lower Illinois River, with more expense, more 

‘‘locks and dams in large number, lots of things,’’ as 

testified to by General Brown on May 16, 1930, zs no
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indication that Congress intends to change the present 

project to the more expensive and less useful project in 

the Lower Illinois. General Brown did not recommend 

any change in the Lower Illinois River project in 1930 

and has not since. 

The finding of the Special Master that upon the com- 

pletion of the dredging and locks between Utica and 

Lockport, so as to require a diversion of only 1,500 c.f.s. 

for floation in that project, the War Department is ipso 

facto bound to find that 1,500 e.f.s. will be sufficient for 

a commercially useful waterway between Lake Michigan 

and the Mississippi, is clearly erroneous. The fact that 

a study of the question has been directed by Congress 

should be sufficient to negative the Master’s conclusion, 

because, if he is right, such a study is not necessary. 

Before leaving the subject of the Act of July 3, 1930, 

it should be noted, as shown by the Special Master’s 

Report (page 21) that the Act provides for a prelimi- 

nary examination and survey to be made of the Calumet 

River, Little Calumet River, Lake Calumet, and the Sag 

Channel, Illinois, with a view to providing a connection 

with, and terminal transfer harbors for, the waterway 

from Chicago to the Mississippi River, Chicago Harbor, 

Illinois, Calumet Harbor and River, Illinois and Indiana. 

The authorization of this survey contemplates the pos- 

sibility of the Calumet route becoming the main artery 

of traffic in the waterway from Lake Michigan to the 

Mississippi River instead of the Chicago River. The 

report to be made under this authorization may show 

conclusively that the Army Engineers contemplate using 

the Calumet-Sag Channel instead of the Chicago River 

as the main course of the waterway. This may permit 

the construction of fixed bridges over the Chicago River, 

with suitable vertical clearances, in place of bascule
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bridges. If this course is adopted, and fixed bridges are 

also constructed over the Calumet-Sag Channel, the 

water levels in the Chicago River, the Main Sanitary 

Canal, and the Calumet-Sag Channel necessary to allow 

sufficient clearances under the bridges, must be con- 

trolled so they will not rise above a certain height. The 

level of water in the Chicago River and the Main 

Sanitary Canal has a direct bearing on the level of the 

water in the Calumet-Sag Channel, because the waters 

join, and approval would not be given for controlling 

works at the mouth of the Chicago River which were not 

designed to facilitate prospective navigation through the 

Calumet-Sag Channel. It would be inadvisable to de- 

sign controlling works until the ultimate navigation de- 

velopment of those channels has been determined. 

The through waterway has been opened very recently, 

and the study of the amount of water required to meet. 

the needs of a commercially useful waterway, as directed 

by Congress in the Act of July 3, 1930, may now be 

begun. 

(d) The Special Master excluded evidence relating to the 
flow required to meet the needs of a commercially useful 
waterway between Lake Michigan and the Mississippi River; 
nevertheless, a finding is made on this point, on hearsay evi- 
dence, which is misinterpreted. 

Objection was made on behalf of the complaining 

States against the introduction of any testimony relat- 

ing to the flow or diversion of water required to meet 

the needs of the waterway between Lake Michigan and 

the Mississippi River which had become, in its entirety, 

a Federal Project by the Act of July 3, 1930. The Spe- 

cial Master excluded all evidence offered on this subject 

(Rec. 939-943). The Special Master’s ruling was based 

upon the assumption that although the ultimate diver- 

sion of 1,500 ¢.f.s. allowed by the decree of this Court
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was based upon the needs of navigation of the Chicago 

River as a part of the ‘‘Port of Chicago’’ only, the 

question of the flow ultimately to be required for the 

through waterway was not included within the scope of 

the questions referred to him. Irrespective of the cor- 

rectness of his understanding of the scope of the last 

reference and his ruling on this evidence, we believe 

that, since direct evidence on the question was excluded, 

the Special Master should not attempt to make a finding 

as to the minimum flow of water or diversion that will 

be required annually to meet the needs of the through 

waterway. As we have shown, the Special Master’s 

finding in this respect is based upon the supposition that 

the minimum flow required by the Act of July 3, 1930, 

has already been demonstrated to be 1,500 c¢.f.s. or less 

and, therefore, Congress in prescribing a minimum flow 

circumscribed the study to be made so that the Secre- 

tary of War cannot recommend a flow of more than 

1,500 ¢.f.s.; in other words, that Congress by the Act 

of July 3, 1980, in effect has already provided for a flow 

of 1,500 ¢.f.s. or less. 

The Master states: ‘‘The provision of the Act for 

the smallest flow leaves no discretion to the Secretary 

of War to permit a larger diversion for this Project. 

Congress has exercised its full authority directly, with- 

out leaving a part in the hands of the Secretary’? (Rep. 

27) (Italies ours). 

Our analysis of the evidence upon which the Master 

reaches this conclusion establishes (1) that for flotation 

purposes a flow of 1,000 ¢.f.s. may be sufficient for the 

Project between Utica and Lockport; (2) that the 

amount of flow required for the Project between Utica 

and Lockport, to keep the water sufficiently free from 

pollution for navigation, has not been determined; and 

(3) that the existing Project between Utica on the Tlli-
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nois River, and Grafton on the Mississippi River, has 

been developed so that it requires a greater diversion 

than 1,500 ec.f.s. for flotation, and if additional dredging 

is undertaken and additional locks are constructed so 

that a flow of 1,500 ¢.f.s. may be adequate for flotation, 

no conclusion has been reached as to the amount of flow 

that will be required to keep this portion of the Illinois 

River sufficiently free of pollution to render the water 

suitable for navigation, so that navigation may be free, 

easy and unobstructed. 

Complete treatment of sewage does not amount to 

100% purification. With efficient operation the proposed 

sewage treatment plants should attain not less than an 

annual average of 85% purification of the sewage 

treated, and it is probable that the degree of purifica- 

tion will be 90% or more (Re-ref. 35). 

Under this view, it is manifest that the Secretary of 

War has discretion under the Act of July 3, 1930, to 

determine the minimum amount of flow required for the 

waterway for navigation purposes and that the recom- 

mendation of the Secretary of War has not been pre- 

determined. 

(e) The Special Master improperly injects the proposed 
Canadian Treaty into the case. 

The Special Master finds that the Act of July 3, 1930, 

furnishes no justification for the failure of the defend- 

ants to move for authorization of controlling works, and 

that a new reason to the contrary has now arisen, in 

the relations with the Dominion of Canada (Rep. 28). 

If, as we contend, the defendants properly reached 

the conclusion that controlling works are not necessary 

with a diversion that does not fall below 5,000 c.f.s., 

and the Act of July 3, 1930 warranted a belief that under 

its provisions the diversion of 5,000 e.f.s., to go into
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effect at the end of 1935, might continue after 1938, then 

the Act of July 3, 1930, did furnish a justification for 

not proceeding with the construction of controlling 

works. The proposed Canadian Treaty (Exhibit 13) 

has not, for the present at least, altered the situation. 

Furthermore, the contemplated provisions of the pro- 

posed Treaty were not made public until the Summer of 

1932. It is improper, in our judgment, for the Special 

Master to speculate at this time upon the possibility of 

the proposed Canadian Treaty being ratified in its pres- 

ent form; and it is improper for him to ascribe any sig- 

nificance to the proposed form of the treaty, to the end 

that the defendants should proceed on the basis that 

the treaty will be ratified in its present form. The de- 

cree of April 21, 1930, in which the ultimate diversion 

of 1,500 c.f.s. was fixed, upon a consideration of only the 

navigation requirements of the Port of Chicago, has 

been used as the basis for a proposed provision in the 

treaty ‘‘that the diversion of water from the Great 

Lakes System, through the Chicago Drainage Canal, 

shall be reduced by December 31st, 1938 to the quantity 

permitted as of that date by the decree of the Supreme 

Court of the United States of April 21st, 1930’ (Article 

VIII, Par. A., Rep. 29). If the Secretary of War should 

recommend, or if it should be otherwise established, that 

a diversion greater than 1,500 ¢.f.s. will be required to 

meet the needs of the commercially useful waterway, as 

provided in the Act of July 3, 1930, it is not to be as- 

sumed that Article VIII of the proposed treaty, as now 

drawn, will be permitted to stand. 

The Special Master states (Rep. 28) that ‘‘It should 

not be anticipated that Congress will lower the level of 

Lake Michigan by diversion at Chicago, hereafter, in 

view of the possible unfriendliness of so doing to the 

Dominion of Canada.’’ We fail to see any ‘‘possible
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unfriendliness’’ toward Canada in case it should be 

demonstrated, and Congress should legislate accord- 

ingly, that a diversion greater than 1,500 ¢.f.s. will be 

required for the waterway from Lake Michigan to the 

Mississippi. Canada as well as the United States has 

been diverting water from the Great Lakes and it is to 

be assumed that there will be mutual deference to the 

needs of the other, on the part of both governments, as 

there has been in the past. 

The former Special Master in his first report discus- 

ses the negotiations with Canada leading up to the 

existing Treaty of 1909, known as the Canadian Boun- 

dary Waters Treaty, which provided (Article V) that 

the United States might authorize the diversion within 

the State of New York of waters of the Niagara River 

above the falls, for power purposes, not exceeding in 

the aggregate, a daily diversion at the rate of 20,000 

e.f.s., and that the United Kingdom by the Dominion of 

Canada or the Province of Ontario might authorize a 

diversion of said waters for power purposes, not exceed- 

ing a daily diversion at the rate of 36,000 c.f.s. (First 

Rep. 55). 

In allowing the United States to divert but 20,000 

c.f.s. for power while Canada was allowed 36,000 e.f.s. 

for power, Canada consented to leave out of the Treaty 

any reference to the Drainage Canal (Statement of 

EKhhu Root, First Rep. 57-58). 

Article VIII of the 1909 Boundary Waters Treaty pro- 

vides that with reference to the use of boundary waters, 

the following order of precedence should be observed 

among the various uses enumerated in the Treaty for 

these waters: (1) uses for domestic and sanitary pur- 

poses; (2) uses for navigation, including the service of 

canals for the purposes of navigation; (3) uses for 

power and for navigation purposes (First Rep. 55).
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On January 4, 1907, the International Waterways 

Commission (created pursuant to an Act of Congress of 

June 13, 1902, (382 Stat. 373), consisting of three mem- 

bers from United States and three from Canada), made 

a special report upon the Chicago Drainage Canal, which 

contained the following recommendations (First Rep. 

48): 

‘A careful consideration of all the circumstances 
leads us to the conclusion that the diversion of 10,- 
000 cubic feet per second through the Chicago River 
will, with proper treatment of the sewage from areas 
now sparsely occupied, provide for all the popula- 
tion which will ever be tributary to that river, and 
that the amount named will therefore suffice for 
the sanitary purposes of the city for all time. Inci- 
dentally, it will provide for the largest navigable 
waterway from Lake Michigan to the Mississippi 
River which has been considered by Congress. 

‘‘We therefore recommend that the Government 
of the United States prohibit the diversion of more 
than 10,000 cubic feet per second for the Chicago 
Drainage Canal’’ (First Rep. 48). 

The first report of the former Special Master contains 

the following: 

‘‘In a report to their Government on April 25, 
1906, the Canadian members of this Commission 
recommended that a treaty should be negotiated be- 
tween the United States and Great Britain, and with 
respect to the diversions from the Niagara River, 
the Commission was of opinion that not more than 
36,000 ¢.f.s. should be allowed on the Canadian side 
and on the American side to the extent of 18,500 
c.f.s., exclusive of the amount required for domestic 
uses; and it was said that, while this would give an 
apparent advantage to Canadian interests, it was 
‘more than counterbalanced by the complete diver- 
sion of 10,000 cubic feet by way of the Chicago
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Drainage Canal to the Mississippi River.’ The re- 
port stated that the Chicago diversion should be 
limited to that amount. 

‘‘The Joint Commission, by its report of May 3, 
1906, made the following recommendations to the 

two Governments: 

‘¢ <3. The Commission, therefore, recommend 
that such diversions, exclusive of water re- 
quired for domestic use or the service of locks 
in navigation canals, be limited on the Canadian 
side to 36,000 cubic feet per second, and on the 
United States side to 18,500 cubic feet per sec- 
ond, (and in addition thereto, a diversion for 
sanitary purposes not to exceed 10,000 cubic 
feet per second, be authorized for the Chicago 
drainage canal), and that a treaty or legisla- 
tion be had limiting these diversions to the 
quantities mentioned’ ’”’ (First Rep. 46). 

In defining the boundary waters between Canada and 

the United States, Lake Michigan was excluded (First 

Rep. 52-53, 57-58), which accounts for the fact that the 

diversion from Lake Michigan was not mentioned in the 

1909 Treaty, although allowance was made for the di- 

version in the negotiations. 

Article V of the Boundary Waters Treaty of 1909, 

which provides for the respective diversions for power, 

contains the following clause: ‘‘The prohibitions of this 

article shall not apply to the diversion of water for 

sanitary or domestic purposes, or for service of canals 

for the purposes of navigation.’’ 

Any objection that Canada might have to a diversion 

from Lake Michigan would be founded upon the effect 

of the diversion on the levels of the Great Lakes. The 

use of water for navigation and sanitation is given pref- 

erence over the use of water for power in the Boundary 

Waters Treaty of 1909 (Art. VIII). The diversion of
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36,000 ¢.f.s. allowed Canada under the Treaty of 1909 

is for power purposes. This amount is not reduced by 

the proposed Great Lakes-St. Lawrence Waterway 

Treaty. Canada should not insist on a reduction of 

diversion to 1,500 ¢c.f.s. from Lake Michigan for naviga- 

tion and sanitary purposes, unless the study to be made 

by the Secretary of War under the Act of July 3, 1930, 

discloses that a greater diversion is not necessary in 

the interests of a commercially useful waterway, which 

is improbable. 

Moreover, provision is made by the Act of July 3, 

1930 (Rec. 1649) and in the proposed Great Lake-St. 

Lawrence Waterway Treaty to offset the effect of di- 

versions, including the Chicago diversion, by the instal- 

lation of compensating works in the Niagara and St. 

Clair Rivers. With an average annual diversion of 

5,000 c.f.s., the levels of Lakes Michigan and Huron 

would be lowered less than six (about three and one- 

half) inches, and the levels of Lake Erie and Lake On- 

tario less than five (about three) inches. (First Rep. 

105; Re-ref. 140). The provision in the Act of July 3, 

1930, quoted above (page 51) includes the ‘‘construc- 

tion of compensation works, as set forth in paragraphs 

* * * * 67, 69, 70, 71, 76 and 77 of the Report of the 

Special Board of Engineers, dated February 14, 1928, 

and submitted in House Document No. 253, Seventieth 

Congress, First Session. The amount hereby authorized 

to be expended upon said channels is $29,266,000.’’ 

House Document No. 253 was introduced in evidence in 

the last reference as Exhibit 65. 

The former Special Master stated: ‘‘From an engi- 

neering standpoint, the evidence shows it to be practic- 

able to provide such works’”’ (First Rep. 125). 

The appropriation of Congress embraces compensat- 

ing works in the Niagara and the St. Clair Rivers. The
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cost of the works proposed in the Niagara River was 

estimated by the Joint Board of Engineers on St. 

Lawrence Waterway (United States and Canada), in its 

report of November 16, 1926, at about $700,000, and in 

the St. Clair River at $2,700,000 (First Rep. 129-130). 

General Pillsbury, Assistant Chief of Engineers, United 

States Army, on November 29, 1932, stated before the 

Senate Sub-committee of the Committee on Foreign Re- 

lations, that it would be practicable to construct compen- 

sating structures in the Niagara and St. Clair Rivers to 

take care of the diversion at Chicago up to 5,000 feet 

at a comparatively small cost (Page 340, St. Lawrence 

Waterway Hearings before a Sub-committee of the Com- 

mittee on Foreign Relations, United States Senate, No- 

vember 14th to December 3, 1932; introduced in evi- 

dence in last reference as Exhibit 29). 

Sections 67 and 69 of the Report of the Special Board 

of Engineers, dated February 14, 1928, referred to in 

the Rivers and Harbors Act of July 3, 1930 (Ree. 1654; 

Exhibit 65, pp. 65-66) describe the compensating works 

for the Niagara River; the cost is estimated to be $700,- 

000. The compensating works for the St. Clair River 

are described in Section 70 of the same Report (Ree. 

1655; Exhibit 29, page 66), the estimated cost of which 

is there stated to be $2,700,000. An additional allowance 

of $200,000 is estimated for a 24-foot project in section 

76 of this report (Exhibit 29, page 67), making the total 
estimate of cost of works in the St. Clair River $2,900,- 

000. The total appropriation for compensating works 

in the Rivers and Harbors Act of July 3, 1930, was 

$3,600,000. 

Article VIII, Section (e) of the proposed Great 

Lakes-St. Lawrence Deep Waterway Treaty, provides as 

follows with respect to compensating works: 

‘‘that compensation works in the Niagara and St.
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Clair Rivers, designed to restore and maintain the 
lake levels to their natural range, shall be under- 
taken at the cost of the United States as regards 
compensation for the diversion through the Chicago 
Drainage Canal, and at the cost of Canada as re- 
gards the diversion for power purposes, other than 
power used in the operation of the Welland Canals; 
the compensation works shall be subject to adjust- 
ment and alteration from time to time as may be 
necessary, and as may be mutually agreed upon by 
the Governments, to meet any changes effected in 
accordance with the provisions of this Article in the 
water supply of the Great Lakes System above the 
said works, and the cost of such adjustment and 
alteration shall be borne by the Party effecting such 
change in water supply.”’ 

The Special Master (Rep. 34) refers to a table which 

contains data on the average low water flow of the 

Monongahela River, the Ohio River and the Panama 

Canal, and the amount of tonnage carried by these 

waterways. This table does not show any allowance for 

water stored during flood periods and used when needed. 

It merely shows the possibility of carrying a certain 

amount of tonnage over these waterways and certain 

minimum amounts of water available for lockage during 

average low water periods. It should not be construed 

as indicating that the tonnages shown were all carried 

on the low water flows as tabulated. None of these wa- 
terways is comparable with either the Illinois Waterway 
or the Lower Illinois River. The capacity of the locks 
(volume of water for filling same) is not comparable 
with locks on the Illinois Waterway, because the lifts 
are different. There is no pollution factor in the 

waterways named. There may be no more water 
available during low water periods in the rivers used as 
a basis of comparison; in determining the amount of 
flow required to meet the needs of a commercially use-
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ful waterway between Lake Michigan and the Mississippi 

River, the Secretary of War must consider the pollution 

factor, and is given a choice of providing water for open 

river navigation without unnecessary locks and dams 

and with reasonably pure water, or slack water naviga- 

tion with possible undue pollution. 

(f) The Special Master construes erroneously the former 
opinions of this Court in these cases. 

This Court has not decided that a diversion by the 

defendants from Lake Michigan in excess of 1,500 c.f.s. 

would be unlawful under all circumstances, but clearly 

indicates that this figure is subject to change by any 

order that Congress may make in pursuance of its 

constitutional powers, and any modification that neces- 

sity may show should be made by this Court (281 U.S. 

179, 198-199). 

Mr. Chief Justice Taft said (278 U. S. 367, 420): 

‘‘And insofar as the prior diversion was not for the 

purpose of maintaining navigation in the Chicago River 

it was without any legal basis, because made for an in- 

admissible purpose.’’ 

Subsequently to the opinion written by Mr. Chief 

Justice Taft, the former Special Master, in determin- 

ing the diversion necessary to maintain navigation in 

the Chicago River as a part of the Port of Chicago, 

fixed 1,500 ¢.f.s. as a proper diversion for this purpose 

(Re-ref. 126-140). 

In his first report on the original reference the former 

Special Master said (First Rep. 122): 

‘(The complainants contend that if the water for 
lockage and navigation purposes of this waterway 
from Lake Michigan to the mouth of the Illinois 
River is or should be taken from the Great Lakes- 
St. Lawrence watershed, a diversion of less than 
1,000 c.f.s. of water is sufficient to supply all the
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needs of navigation. I am unable so to find. The 
needs of navigation on that waterway will depend 
upon the carrying out of plans already adopted and 
upon the ultimate decision of Congress with respect 
to water communication between Lake Michigan and 
the Mississippi River, the extent to which locks and 

dams are to be used or installed, that is, the char- 
acter of the improvements and the amount which it 
is determined to expend’’ (Italics ours). 

By the passage of the Rivers and Harbors Act of July 
3, 1930, which had the effect of making the entire water- 

way a Federal project, Congress acted in pursuance of 

its constitutional powers, and in so exercising its juris- 

diction over navigable waters it has added a new factor, 

namely, the waterway, which must be considered in de- 

termining the amount of diversion to be permitted for 

navigation. The scope of the inquiry is no longer 

limited to the navigation requirements of the Chicago 

River as a part of the Port of Chicago. If the water- 

way should require a diversion greater than 1,500 e.f.s. 

plus domestic pumpage, to maintain navigation in the 

Federal waterway, there is nothing in the opinions that 

have been rendered by this Court to prevent Congress 

from allowing a greater diversion, if needed to maintain 

navigation on the waterway. And if Congress should 

authorize a larger diversion for such purpose than is 

now permitted by the decree of this Court for the Chi- 

cago River as a part of the Port of Chicago, the decree 

would be superseded at least to that extent. 

It is therefore erroneous for the Special Master to 

make the following statement: 

‘‘With this definite indication by Congress and 
with its knowledge that this Court has decided that 
any greater diversion invades the rights of the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, 
Michigan, and New York, and also causes them
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serious damage, it should not be anticipated that 
Congress, even if it) has the power, is going to 
change its attitude and to continue to inflict that 
damage in order to save some dredging for which, 
in the judgment of the Chief of Engineers, the ‘cost 
would be relatively small’ ’’ (Rep. 27). 

This Court has not decided that a diversion greater 

than 1,500 ¢.f.s. invades the rights of the States men- 

tioned. It has decided merely that a diversion of: 

1,500 ¢.f.s. is all that is required to maintain navi- 

gation in the Chicago River. Under the opinion a great- 

er diversion may be allowed, if required to maintain 

navigation on the waterway from Lake Michigan to the 

Mississippi River. The statement of the Master is er- 

roneous in two other respects: (1) there has been no 

definite indication by Congress as to what flow will be 

required to meet the needs of a commercially useful 

waterway, and (2) the quotation ‘‘cost would be rela- 

tively small’’ appears at the end of paragraph 12, page 

11, of Senate Document 126 (Ex. 11) in the Report of 

the Board of Engineers for Rivers and Harbors, signed 

by Herbert Deakyne, Brigadier General. It refers to 

dredging between Utica and Lockport. To provide a 

nine-foot channel in the Lower Illinois River with a 

thousand-foot diversion would require more excavation 

‘‘locks and dams in large number, lots of things’’ (Rep. 

26-27). 

The Special Master states further (Rep. 29): ‘‘ After 

such a negotiation [referring to negotiations with Cana- 

da], and after this Court has decided that the diversion 

is damaging to the Great Lakes System, even if the 

treaty obligation does not ripen, it is not to be antici- 

pated that Congress will authorize the damage.’’ 

Congress has full power to authorize any diversion 

necessary to maintain navigation on the new waterway
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and its action in this respect is not circumscribed by 

any pronouncement that has been made relating to the 

navigation requirements of the Chicago River which has 

become a part of the waterway. 

(g) The Special Master does not state with precision the 
present attitude of the Sanitary District. 

The Master’s report contains the following’ state- 

ments: 

‘‘The District did not and does not want con- 
trolling works, until it is established that in its 
opinion they are necessary’’ (Rep. 8). 

‘The defendants by their Return filed November 
7, 1932, (p. 27) say in substance that nothing should 
now be done by them about controlling works and 
they persist in this contention. They intend and 
propose to do nothing about controlling works 
(Italics ours). 

‘‘At the hearings in January and February, 1933, 
before me, the attitude of the Sanitary District was 
that they do not propose to do anything about con- 
trolling works unless the War Department deems it 
necessary, unless obliged to, in order to make com- 
pliance with the decree of this Court’’ (Rep. 35). 

‘““The defendants urge that nothing be done. If 
no order is entered, nothing will be done and there 
will be no controlling works for years to come, if 
ever’’ (Italics ours) (Rep. 37). 

The finding of the Special Master that ‘‘if no order is 
entered, nothing will be done and there will be no con- 
trolling works for years to come, if ever’’ is true, in- 

sofar as it is modified by the previous statements of the 

Master on the same subject which are quoted above. 

Controlling works are not a requirement of the decree 

unless necessary to render safe the reductions to be 

made in diversion. The Sanitary District does not con-
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tend that anything may be omitted from its program 

which is ‘‘essential to an effective project’’ (See 278 

U. S. 367, 421). But nothing is required by the decree 

of April 21, 1930 when construed with the opinion in 281 

U. S. 179, or otherwise, beyond whatever is essential to 

an effective project which will enable the reductions in 

diversion to be made with safety. It is a sanitary and 

engineering problem for which the defendants have the 

responsibility and is not primarily a judicial question. 

The Sanitary District engineers testified that con- 

trolling works are not necessary so long as a diversion 

of 5,000 c.f.s. continues, assuming the completion of in- 

tercepting sewers parallel to the Chicago River adjacent 

to Lake Michigan (Rep. p. 6, 12). 

The War Department and the Sanitary District are 

now in accord on this question. The complaining States 

do not challenge this conclusion. 

If the diversion is to be reduced below 5,000 ¢c.f.s. after 

1938 and if it appears that controlling works are neces- 

sary to keep Lake Michigan free from pollution and if 

the War Department will approve plans for controlling 

works, such works will be built, without any further 

order of this Court. 

The Special Master also makes the following state- 

ments: 

*‘In the semi-annual reports filed with the Clerk 
of this Court, by the Sanitary District, nothing is 
said about the abandonment of the plan for imme- 
diate application for authorization of controlling 
works’’ (Rep. 35). 

‘Tt did not oceur to the compiler of the reports, 
that he should include a statement of the abandon- 
ment of controlling works. Its non-inclusion was 
not with an intention to deceive’’ (Rep. 36). 

According to the testimony of Col. Weeks that has 

been referred to, Mr. Wisner asked him on several oc-
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casions if he had heard anything from the War Depart- 

ment with respect to the plans that had been submitted 

(Rec. 792). There is nothing to indicate that the Sani- 

tary District ever had in mind the submission of a for- 

mal application. Their proposal to the former Special 

Master merely included the submission of plans, and 

after the decree it developed that all conceivable plans, 

including twelve plans prepared by the Sanitary Dis- 

trict and five plans prepared in the office of the Local 

U.S. District Engineer, had been studied and considered 

as unacceptable by the Chief of Engineers. There was 

no immediate abandonment of the proposal to submit 

plans. The defendants sought to show what Mr. Wisner 

was ready to go ahead with when he told Col. Weeks 

that the Sanitary District was ready or anxious to go 

ahead, but the evidence was excluded, apparently on the 

ground that it called for a conclusion (Ree. 804-809). 

Upon receiving some indication from the War Depart- 

ment as to which of the schemes that had been submitted 

might be acceptable, the Sanitary District could then 

resubmit a plan for that scheme and file a formal ap- 

plication in case one were deemed necessary. For the 

time being no immediate action was necessary, because 

of the time intervening before the reduction to 5,000 

c.f.s. was to take place, and the Sanitary District was 

left without any means of determining what design, if 

any, might meet the approval of the War Department, 

and was discouraged by Col. Weeks from submitting any 

design. In addition to the evidence already referred ° 

to, Mr. Ramey testified: 

‘As to the submission of plans for works at the 
head of the main drainage canal, it would have 
been a futile thing to submit plans to the War De- 
partment for a structure in that canal, at least prior 
to the passage of the Act of July 3, 1930, and upon 
the passage of that Act of course we understood
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that a study was to be made as to the amount of 
diversion which might ultimately be authorized by 
Congress for the Waterway. The War Department 
at that time was not assuming any jurisdiction over 
the drainage canal’’ (Ree. 831). 

‘<Tf we were called upon to submit plans for con- 
trolling works at the mouth of the Chicago River 
I don’t know what further plans we would submit 
other than the plans already submitted. Any addi- 
tional plan would be a variation of one of those 
schemes. I think the field has been thoroughly 

covered’’ (Rec. 832-833). 

‘“Tf the decree had incorporated all of the para- 
graphs that the Special Master recommended we 
would still have been in the position in which it was 
necessary to determine upon which plan we would 
submit in order to get an authorization. We would 
then have pressed the matter with the War Depart- 
ment and asked them which plan they wished to 
consider’’ (Rec. 682). 

It is clear from the record, in our judgment, that there 

was no abandonment of the plan to construct controlling 

works to meet the reduction to 5,000 c.f.s. until it was 

decided that controlling works were not necessary with 

this diversion. 

In each of the semi-annual reports controlling works 

are carried in the estimate of cost for future work. 

In the chart completed in September, 1930, controlling 

works were carried as an item, but no time was ap- 

pointed for their construction. With respect to the 

chart Mr. Ramey testified: 

‘‘There was no time set in this diagram [Exhibit 
22] for the construction of control works, but in a 
supporting diagram I find that we had placed con- 
trolling works in the year 1935, that is, we had 
shown $4,000,000 in the year 1935, * * * That was 
just put down in that year. There was no time
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shown as to when those works were to be built be- 

cause there was a certain amount of uncertainty as 

to the controlling works’’ (Rec. 393). 

‘‘We put the controlling works in there but we 
did not put any time because we did not just know 
what was to be built and just when. Now that pro- 
gram, of course, was worked out to give the Board 
of Trustees a picture of the work so that they 
might arrange financing, and it is my understanding 
that they did make certain arrangements. * * * We 
set the time somewhere around, I think, 1935. That 
was the date of the reduction in the diversion to 
5,000 cubie feet per second’’ (Rec. 406). 

The Special Master states: 

‘“‘This chart if followed meant that they [control- 
ling works] would not be completed at the earliest 
before autumn of 1936, nearly a year behind the 
requirements of the Special Master’s conclusions”’ 

(Rep. 19). 

It is obvious, we believe, from Mr. Ramey’s testimony, 

that it was not the purpose of the Sanitary District in 

carrying controlling works as of 1935, that the Sanitary 

District intended construction should be begun in that 

year. The question was an open one at the time of the 

preparation of the chart, with a possibility of construc- 

tion under the chart before the end of 1935. 

(h) The Special Master errs in adopting as a premise that 
the facts found by the former Special Master must be taken as 
unchangeable in this reference; he errs in ignoring the uncon- 
troverted testimony that controlling works are not necessary 
with a diversion of 5,000 c.f.s. and he errs in his assumption 
that the former Special Master made a positive finding that 
controlling works are essential with such a diversion. 

The Special Master makes a finding that the engineers 

of the Sanitary District hold the opinion that controlling 

works are not necessary and that it will be safe to do 

without controlling works if the diversion of 5,000 c.f.s.
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continues, assuming that intercepting sewers parallel 

to the Chicago River adjacent to Lake Michigan are 

completed before December 31, 1935. Both Mr. Ramey 

and Mr. Pearse testified to this effect (Ree. 449, 450, 935,- 

S37, 1710). 
The former Special Master adopted a statement made 

by the complainants in their brief as follows: 

‘¢<Tt is agreed that the practicability of these fur- 
ther reductions’ (after the initial reduction to 6,500 
c.f.s., plus pumpage) ‘during the construction of the 
program depends upon whether controlling works are 
installed to prevent the reversal of the Chicago River 
in time of storm or whether the hydraulics of the 
Chicago River and Drainage Canal will permit the 
prevention of reversal of the River with controlling 

works at Lockport. The witnesses for both sides 
agree that subsequent to December 31, 1929, no pro- 
gressive reductions may be had in the diversion be- 
yond the point where substantial reversals of the 
Chicago River are prevented’ ’’ (Re-ref. 107). 

It was the judgment of the former Special Master in 

1929 on the question of controlling works, 

‘‘That there is no adequate basis, so far as the 
testimony on the hydraulics of the river and canal 
is concerned, for a finding that pending the com- 
pletion of the sewage treatment program it would 
be proper to requwre a further reduction of the an- 
nual average direct diversion below 6,500 ¢.f.s. with- 
out the installation of new controlling works’’ (Re- 
ref. 107). (Italics ours.) 

The former Special Master stated that, 

‘‘On all the evidence, it does not seem to me that 
an absolute requirement would be justified at this 
time for a reduction in the diversion below 6,500 
e.f.s. pending the completion of the sewage treat- 
ment works and without new controlling works”’’ 

(Re-ref. 117). (Italics ours.)
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The former Special Master stated further that, 

‘<* * * as the sanitary experts, even those of the 
complainants, have not been ready to testify to the 
feasibility of further reductions of the diversion 
without the installation of such works, that is, pend- 
ing the completion .of the sewage treatment pro- 
gram, [ am of the opinion that such further reduc- 
tion should not be required unless permission is 
given to install controlling works * * *’’ (Re-ref. 
117-118). 

We contend that the judgment of the former Special 

Master was one of precaution based on the fact that 

under the testimony he did not feel justified im requir- 

ing a reduction in diversion from 6,500 c.f.s. to 5,000 c.f.s. 

without controlling works. He did not make a conclusive 

finding that the ‘hydraulics of the river absolutely re- 

quired controlling works, but he did not feel justified 

in requiring a reduction without controlling works on 

the testimony before him. At that time General Jadwin 

had expressed his opinion that the diversion could be 

reduced to 5,000 c¢.f.s. without controlling works, but 

there was no other evidence to this effect. In the last hear- 

ing the Sanitary District engineers testified that they 

had reached the same conclusion as that which has been 

held by the War Department and no contradictory testi- 

mony was offered. 

The Special Master states: 

‘“‘The defendants argue now that the judgment of 
the Special Master in 1929, as to the need of con- 
trolling works was one of precaution and not of a 
final conviction that the hydraulics of the river ab- 
solutely required controlling works, and that in the 
present reference the Special Master has had the 
benefit of the opinions above described of the engi- 
neers of the Sanitary District. This is important, 
if it is my duty to reexamine the question, set at
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rest by the Special Master in 1929. If I ought to 
reexamine that question, I could not do it without 
hearing further evidence, as the parties were dis- 
couraged by me from going into the question as 
thoroughly as should be, if so serious a matter is 
to be reexamined. The behavior of the river in 
times of storm up to 1929, when the average di- 
version was 8500 ¢.f.s. or more, was before the Spe- 
cial Master in 1929. Since then there has been an 
opportunity to observe its behavior with an average 
diversion of 6500 e.f.s. There has been no oppor- 
tunity to observe its behavior with an average di- 
version of 1500 ¢.f.s or of 5000 ¢.f.s. The opinions 
of the engineers of the Sanitary District given me 
are no more emphatic than that which Major Gen- 
eral Jadwin gave to the Special Master in 1929”’’ 
(Rep. 12.) 

The Special Master justifies his action in ignoring the 

testimony offered and in discouraging further testimony 

on the ground that: 

‘‘The present inquiry has been made with the be- 
lief that both the law and the facts decided by the 
former two opinions and by the decree must be 
taken as unchangeable in this reference and that 
those found by the former Special Master should 
be so taken in orderly deference and with no re- 
sponsibility therefor, on the present Special Mas- 
ter. The defendants claim that this is an error’’ 
(Rep. 4). 

As we have indicated, the apprehension expressed by 

the former Special Master cannot be deemed a positive 

finding that controlling works are absolutely essential 

to permit a reduction to 5,000 c.f.s. At the time his ap- 

prehension was expressed, the Sanitary District, which 

had the responsibility, was not satisfied that a reduc- 

tion to 5,000 c.f.s. could be made safely without control- 

ling works. But the Special Master in the last hearing
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was given assurance that the reduction to 5,000 c.f.s. 

could be safely accepted, and that the Sanitary District 

assumes that the reduction will be made at the end of 

1935 regardless of the construction of controlling works. 

Moreover, the hypothesis that the facts found on the 

former references must be taken as unchangeable in this 

reference, is one which should not have been adopted 

by the Special Master. In our judgment such a hy- 

pothesis is not required by the order of reference. Both 

the decree and the report of the former Special Master 

suggest the possibility and make allowance for change. 

To us it seems imperative that consideration should be 

given to all knowledge gained since the hearings in 1929. 

The facts disclosed in the hearings recently concluded, 

which were not before the Special Master in the prior 

hearings, and which have a bearing on the proper solu- 

tion of the problems of the Sanitary District and the 

questions to be decided, should not be ignored. 

The conclusions reached since 1929 by the Sanitary 

District Engineers concerning the hydraulics of the 

Chicago River, based upon the experience of the Sani- 

tary District in preventing pollution of Lake Michigan 

due to reversals of the River, with an annual average 

flow of 6,500 ¢.f.s., are of vital importance in determin- 

ing the steps that should be taken now with respect to 

controlling works. 

The former Special Master expressly recognized the 

possibility of unforeseen obstacles arising and changes 

taking place (Re-ref. 142, 145, 146). From an engineering 

standpoint it is manifest that no program involving a 

project of such magnitude could possibly be inflexible. 

The estimates presented by the Sanitary District in 

1929, and the Special Master’s conclusion based on all the 

evidence then available, cannot be taken as an infallible 

guide as to what actually might develop as the most de-
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sirable and feasible means of accomplishing compliance 

with the decree. The present inquiry as to ‘‘the steps 

which should now be taken to secure such approval and 

construction’’ of controlling works, includes an inquiry 

as to whether any steps should be taken at all at the pres- 

ent time, and requires that consideration be given to the 

defendants’ uncontradicted testimony that controlling 

works are not a condition precedent to the reduction of 

diversion from 6,500 ¢.f.s. to 5,000 ¢.f.s. 

(i) The recommendation of the Special Master that an 
injunctional order be added to the decree providing for an im- 
mediate application and submission of plans to the War De- 
partment and construction of controlling works under the 
direction of the State of Illinois should not be confirmed; there 
is no necessity for such an enlargement of the decree. 

The decree provides: 

‘“‘That on and after December 31, 1935, unless 
good cause be shown to the contrary, the defendants, 
the State of Illinois and the Sanitary District of 
Chicago, * * * be and they hereby are enjoined from 
diverting any of the waters of the Great Lakes-St. 
Lawrence System or watershed through the Chicago 
Drainage Canal and its auxiliary channels or other- 
wise in excess of an annual average of 5,000 cubic 
feet per second in addition to domestic pumpage.’’ 

* * * 

‘That on and after December 31, 1938, unless 
good cause be shown to the contrary, the defend- 
ants, * * * be and they hereby are enjoined from 
diverting any of the waters of the Great Lakes-St. 
Lawrence System * * * in excess of the annual aver- 
age of 1,500 cubic feet per second in addition to 
domestic pumpage’’ (281 U. S. 696-697). 

The decree when read with the opinion of the Court 

contemplates the construction of all works neces- 

sary to render compliance possible with safety. Sew-
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age treatment plants must be constructed so that the 

Chicago River, Drainage Canal, Des Plaines and Illi- 

nois Rivers will be free from undue pollution upon the 

effective dates for reductions in diversion, and if neces- 

sary, controlling works must be constructed under the 

decree so that Lake Michigan will be free from undue 

pollution. In the hearings before the present Special 

Master, witnesses for the Sanitary District evinced an 

intention on the part of the Sanitary District to comply 

with the decree in every respect. The conclusion has 

been reached by the Sanitary District Engineers that 

controlling works are not necessary so long as the di- 

version does not fall below 5,000 ¢.f.s. and that a reduc- 

tion can be made to 5,000 ¢.f.s. with safety without con- 

trolling works (Rep. 6). The Sanitary District is pre- 

pared, upon the completion of the intercepting sewers 

along the main channel of the Chicago River adjacent to 

Lake Michigan, to accept the reduction to 5,000 c.f.s. 

without controlling works. Upon this determination by 

the Sanitary District involving a conclusion on an engi- 

neering and sanitation problem which is not challenged 

by the complaining States, this Court has been relieved 

of responsibility and the grounds for the apprehension 

of the former Special Master have been removed. If 

the provision of the decree, directing a reduction in di- 

version to 1,500 ¢.f.s. at the end of 1938, is not changed 

as a result of the study to be made by the Chief of 

Engineers under the Rivers and Harbors Act of July 3, 

1930, and if it appears that controlling works are neces- 

sary to keep Lake Michigan free of pollution upon the 

completion of all sewage treatment projects, with a 

diversion of 1,500 ¢.f.s., controlling works will be de- 

signed and constructed, if the War Department ap- 

proves, to meet the reduction. Compulsion will be un- 

necessary. If a diversion of 5,000 ¢.f.s. should continue
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upon a direction from Congress based upon the study 

to be made by the Secretary of War, controlling works 

will be unnecessary for the purpose of preventing pol- 

lution of Lake Michigan. 

Mr. Ramey testified: 

‘‘In the Engineering Department we have been 
working to adapt ourselves to a diversion of 5,000 
e.f.s. after December 31, 1935; we have been work- 
ing to that end, and have had no thought other than 
that the diversion would be reduced to 5,000 c.f.s. 
at the end of 1935’’ (Rec. 447). 

‘“We endeavored at all times to comply with the 
requirements of the decree. The Sanitary District 
has at all times attempted in good faith to comply 
with the requirements of the decree of the Supreme 
Court’’ (Ree. 660). 

‘‘TIt is my impression that the decree provides 
that certain reductions in the diversion are to be 
made at certain times, and that the Sanitary Dis- 
trict is expected to construct certain structures. It 
has not been my understanding that the exact sched- 
ule proposed in the report of the Chief Justice is 
an inflexible schedule, and subject to no change 
whatever in any detail, but that the Sanitary Dis- 
trict shall carry out the sewage treatment construc- 
tion schedule submitted by the Sanitary District in 
a reasonable manner, so far as it can, and I have 
assumed that irrespective of whether that was car- 
ried out or not, the decree would be enforced’’ (Ree. 
663-664). 

‘“Tt has been our assumption that those reduc- 
tions would be made on that date, unless something 
happened to change the situation. In so far as 
the 1935 reduction is concerned we have assumed 
that nothing could happen to change it’’ (Ree. 
664). 

‘‘Tt is not my attitude that there will never be 
any definite action if it is necessary for the Sani- 
tary District to take the initiative’’ (Rec. 675).
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‘There is only one thing that we have been con- 
sidering and that is a reduction in the diversion, 
and we have been working to the end that we will 
be prepared for those reductions’’ (Rec. 832). 

Mr. Pearse testified: 

‘‘In my opinion it is entirely practicable for the 
District to adapt itself to the cutting of the diver- 
sion at the end of 1935 to 5,000 second feet’’ (Ree. 
935-936, 1710). 

‘“My answers with reference to the advisability 
of the reductions to 5,000 second feet on December 
31, 1935, are made on the assumption that there 
are no controlling works’’ (Ree. 1719). 

Mr. Woodhull, chairman of the Finance Committee, 

testified: 

‘‘The engineering department had been instructed 
by the Board to put its program into shape and 
execute it as rapidly as they could and finish within 
the prescribed time, and we had confidence in their 
ability to do so’’ (Ree. 1137-1188). 

‘‘T do not know whether all the Trustees read 
the findings of the Chief Justice on re-reference. 
I know I did, and I presume most of them did, be- 
cause they were all very anxious to perform * * * 
they knew what was in it. They knew that we had 
a job to do and wanted to do it’’ (Ree. 1281). 

‘‘T am of the opinion, and as the result of discus- 
sion, and if you want to say, some examination, 
that the program of the engineering department has 
been at all times consistent with the court order, or 
program, and that the only thing that has inter- 
fered with it has been the sanction, or difficulties, 
whatever they were, encountered in it, in lack of 
moneys’’ (Ree. 1284). 

‘‘We have a good engineering department, and 
we know that there has been no wilful delay, or they 
would not ignore it, and we have got a board which
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is anxious to cooperate with that department, and 
there is no controversy between the engineering 
department and us, and there is no reason for de- 
laying this work, except unsurmountable obstacles, 
and therefore, we are not apprehensive that the en- 
gineering department is going to ignore any phase 
of this program, and they are not apprehensive that 
we will make the money available as needed’’ (Rec. 
1287). 

“‘T will say that our instruction to the Engineer- 
ing Department was to comply with the order of 
the court’’ (Ree. 1292). 

We submit that there is no basis for the following state- 

ment made by the Special Master: 

‘‘Tt has become apparent that the proposed plan 
of the Sanitary District will not be carried out before 
1936 at the earliest as to the controlling works 
or on time as to the intercepting sewers and treat- 
ment works unless there is a decree which makes 
progress possible’’ (Rep. 39). 

The evidence is clear that there is an avowed purpose 

on the part of the Sanitary District to perform its obliga- 

tions under the decree and to do all that is necessary to 

facilitate safety in making the specified reductions. No 

enlargement of the decree is necessary to define the duty 

of the defendants. 

The question of enlarging the decree so as to place 

responsibility upon the State in order to finance the pro- 

gram, which we contend is unreasonable and unneces- 

sary, will be considered in our discussion of the finan- 

cial measures recommended by the Special Master. The 

legal aspects of this question are discussed in our brief 

on the law.
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ITI. 

Southwest Side Treatment Works. 

(a) The program adopted by the Sanitary District allowed 
adequate time for the physical construction of the Southwest 
Side Treatment Works. 

The Special Master finds (Rep. 50) as one of the causes 

of alleged delay in providing for the construction of the 

Southwest Side Treatment Works, 

‘¢An inexcusable and planned postponement of the 
beginning of construction of these Works to Janu- 
ary 1, 1935 which left an inadequate time for their 
completion before December 31, 1938, at the rate of 
progress expected or to be expected under the meth- 
ods pursued by the Sanitary District * * *.’’ 

The evidence introduced in the last reference was all 

to the effect that the program adopted by the Sanitary 

District (Exhibit 22) was intended to be a reasonable 

program from the standpoint of financing and construc- 

tion, which, if substantially followed, would enable the 

Sanitary District to accept the reductions in diversion 

as required by the decree. The work was laid out in 

an orderly manner to effect compliance with the decree. 

The dates recommended by the former Special Master for 

the beginning and completion of each project were not 

considered to be fixed and inflexible, and subject to no 

modification whatever. 

The chart dated September 10, 1930 and introduced 

in evidence as Exhibit 22, provides for the physical con- 

struction of the Southwest Side Treatment Works to be- 

gin on January 1, 1935 which would leave four years for 

completion. The Special Master’s finding that four years 

is an inadequate time is not based upon any evidence of- 

fered by the complaining States in the last reference, but 

is based upon what he regards to be the finding of the
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former Special Master and which he assumes to be un- 

changeable and the only test of the efficacy of the pro- 

gram adopted by the Sanitary District. 

In the former reference Mr. Herbert P. Linnell, a wit- 

ness for the complainants testified that he was of the 

opinion that it would take four years from the award of 

the contract to complete the Southwest Side Plant (Re- 

Ref. 60). The former Special Master refers to Mr. 

Linnell’s testimony in part, as follows: 

‘‘In arriving at his opinion, which he called his 
‘firm opinion,’ that the plant could be built in four 
years, he stated that he took into consideration 
availability of material and labor, and the time nec- 
essary for procuring plant and equipment. For 
shutdowns in winter and storm conditions, he pro- 
vided practically twenty per cent. of twelve months 
or roughly two and a half months. He believed that 
the actual time in which the work could be done 
would be three or three and a quarter years. He 
stated that the four year limit included layoffs due 
to seasons, inclement weather; he gave no consid- 
eration to the five and a half day week that prevails 
in Chicago. All contingencies, ‘due to inclement 
weather, winter weather, the five and a half day week 
and contingencies of a construction job’ would be 
included in the twenty per cent. which he had al- 
lowed. He had not heard of a proposed rule pro- 
viding for a five day week in Chicago, and he would 
not take that into consideration in arriving at the 
time of construction; that in his opinion would not 
make a difference in the computation of time but 
might affect the cost’’ (Re-ref. 61). 

* * * 

‘‘He believed that if he had absolute specifications 
the maximum time for completion would be three 
and a half years. Actual detailed plans and specifi- 
cations might make a difference of six months in his 
computation, but he did not think they would require
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a longer time than four years. He assumed that the 
Southwest Side plant would be substantially the 
same as the North and West Side plants. His time 
estimate included the turning of the completed plant 
over to the owner for acceptance and operation”’ 
(Re-Ref. 63). 

Another witness for the complaining States, W. J. 

Hunkin, testified that it was his opinion that the South- 

west Side Sewage Treatment plant could be completed 

within fifteen hundred calendar days which he thought 

was a liberal estimate. In estimating fifteen hundred 

calendar days he allowed two hundred fifty days for 

Sundays and Holidays in the four years, two hundred 

days for lost time during the winter months and one 

hundred days for lost time during bad weather. In his 

fifteen hundred calendar days he had thus included five 

hundred and fifty days in which no work would be done. 

‘‘He believed’’ that all projects, including sewage, could 

be completed within nine hundred fifty working days 

(Re-Ref. 64). 

John C. Ruettinger, who testified that the defendants 

testified that if he would receive the contract to build 

the entire plant on January 1, 1930 it could be completed 

about October 1, 1937, a period of seven calendar years 

and nine months. He figured on one hundred seventy-one 

working days in a year as being available for excavat- 

ing in open areas and pouring concrete for the tank 

construction. He said that this computation was arrived 

at 

‘‘by deducting four winter months’’ (December to 
March inclusive), ‘‘the Sundays in the remaining 
months, two days for rain in each working month, 
the half holidays on Saturdays and the regular holi- 
days, making a total deduction of 194 days, which 
allows for no unusual conditions such as extraor- 
dinary rain, breakdown in transportation, strikes or 
jurisdictional disputes’’ (Re-Ref. 66).
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In discussing the testimony the former Special Mas- 

ter said: 

‘‘One matter stands out prominently and accounts 
in considerable measure for the disparity in ‘he 
estimates of time. That is the calculation of ‘he 
number of working days in a calendar year. For 
the complainants, Mr. Linnell, in his estimate of four 
years for construction, allowed twenty per cent, or 
roughly two and a half months, for shutdowns in win- 
ter and storm conditions. Mr. Hunkin, in his esti- 
mate of fifteen hundred calendar days, assumed 
that there would be nine hundred and fifty working 
days in that period; that is, that there would be 
only five hundred and fifty days without work. Mr. 
Ruettinger, on the other hand, in his period of seven 
calendar years and nine months, figured on only one 
hundred and seventy-one working days in a year as 
permitting the prosecution of a very large part of 
the work which would consist of excavation and pour- 
ing concrete. * * * It seems to me that Mr. Ruettinger 
is too liberal in his deductions for lost time’’ (Re- 
Ref. 68). 

* * * 

““The other differences in the estimates of time, on 
the part of the building experts, relate to many tech- 
nical details of construction which it would be im- 
practicable to attempt to review in this report. They 
concern the time required to obtain and erect cable- 
ways so as to begin work, the rate of pour of the 
concrete for the tanks with cableways, and the ques- 
tion of the concurrent construction of different parts 
of the plant such as tanks and buildings. It is man- 
ifest that such matters easily permit of variations 
in calculations relating to a vast plant, the construc- 
tion of which from any point of view must extend 
over several years. * * * Common experience shows 
that works of magutude, especially public works, ad- 
mit of many delays which are not demonstrably due 
to neglect and that much depends on the vigor with
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which the work is pressed. Much time can be saved 
or lost in large building operations according to the 
attitude which is taken as to the importance of early 
completion. * * * T think, however, that the period 
of four years, or four years and thirty-nine days 
(1,500 calendar days) for such construction is too 
short to be laid down as a definite requrement’’ 

(Italics ours). (Re-ref. 69.) 

In allowing a period of five and one-half calendar years 

for physical construction, the former Special Master 

stated: 

‘‘The requirement to be laid down, while demand- 
ing expedition, should be reasonable in all respects. 
It should not fix what could be considered to be the 
shortest concewable time under highly favorable 
conditions of work, but should have regard to what 
may fairly be expected under average conditions 
without unjustified delay. * * * * My conclusion on 
all the evidence is that a reasonable allowance of 
time for the physical construction of the Southwest 
Side Treatment Plant, including tuning up, so that 
it would be ready for complete operation, would be 
a period of five and one-half calendar years. * * * 

‘‘Taking the time required for the preliminary 
steps that is, acquisition of site and preliminary 
studies, for preparation of plans and specifications 
for the securing of and passing upon bids, and for 
physical construction and tuning up, I conelude that 
the Southwest Side Sewage Treatment Plant, sep- 
arately considered and assuming available funds, 
could be completed within eight calendar years.”’ 
(Italics ours.) (Re-ref. 70.) 

Clearly there is nothing in the findings or recommen- 

dations of the former Special Master which precludes the 

possibility of construction of the Southwest Side Treat- 

ment Works in four years, even though the former Spe- 

cial Master did not find that he could recommend a four- 

year construction period as a ‘‘definite requirement.’’
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Upon the presentation of testimony in the last reference 

by Sanitary District engineers by which it was shown 

that substantially a four-year construction period for the 

Southwest Side Treatment Works was adopted by the 

Sanitary District and which was capable of accomplish- 

ment according to the testimony which was unchallenged 

by the complaining States, it is error, we contend for 

the Special Master to find the period prescribed to be in- 

adequate. 

Disregarding for the moment the presumptions which 

exist in favor of municipal action, the uncontradicted 

testimony as to the necessary time required for the con- 

struction of the Southwest Side Works, under the con- 

ditions which we shall mention, is sufficient to overcome 

any doubt which might arise concerning necessary time 

required, based upon the previous finding as to what 

time should be set as a definite requirement for comple- 

tion of the Works. There is no inconsistency between 

the former Special Master’s finding, as qualified by him 

and the testimony offered in the last reference. The 

complaining States offered no contradictory testimony. 

Under these circumstances we do not think it was within 

the province of the Special Master to make a finding 

contrary to the evidence upon a point not at issue. 

Mr. Ramey, under whose direction Exhibit 22 was pre- 

pared, testified as follows: 

‘Consideration was given as to the amount of time 
that would be required by the engineering organi- 
zation to prepare plans and specifications for the 
various items in the sewage treatment program, for 
the amount of physical time which would be re- 
quired by contractors to perform the work, for the 
amount of time that would be required to advertise 
for bids and to let the contracts, and consideration 
was given to the financial angle in that the work 
should be spread somewhat evenly over the eight
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and one-half year construction period which had 
been allowed, to the end that not only could the 
work be carried out in the most reasonable and 
perhaps the most efficient manner, but the financing 
could be made in a reasonable manner. To this end 
the works were spread out over the eight year pe- 
riod so that there was a reasonably even distribu- 
tion of cost for each year. The program called for 
a lesser expenditure the first five years of the period 
than in the last three years. That was because of 
the fact that in the latter part of the program we 
would be working on the larger plants, particularly 
at the Southwest Side Plant, and in that we pre- 
sumed that the work would be let in larger units, 
the contracts larger and more money would be re- 
quired (Ree. 377). 

‘““This program was to be an elastic thing (Ree. 
406-407). * * * * 

‘‘T knew that the decree provided for a reduction 
in diversion on December 31, 1935. I also knew 
that the Special Master found that certain sewage 
disposal works, with reasonable expedition, could 
be constructed and placed in operation on or before 
December 31, 1935. And I knew that there was a 
relation between the dates fixed for the reduction 
in diversion in 1935 and the extent of the construc- 
tion of sewage disposal works, which the Master 
found could reasonably be accomplished on or be- 
fore that date. The program was laid out with 
that in mind. And if you will examine that program 
carefully you will see that all the West Side sewers 
and all of the preliminary parts of the West Side 
Treatment Plant were to be finished by the end of 
1933, and all that sewage would be taken out of 
the river, and that the work on the activated sludge 
portion of the treatment plant would be well on 
its way to completion. Some of that work, as indi- 
cated on the program, would have run over into 
1936 (Ree. 543-544). * * * 

“Our program for the Southwest Side Plant was
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not adopted in conscious disregard of the finding 
of Mr. Chief Justice Hughes that two years and 
six months would be a reasonable time for prelimi- 
nary steps. We did not adopt our program without 
any intention to comply with the findings and con- 
clusions of the Special Master with respect to the 
time suggested for the acquisition of a site, the 
preparation of plans, and advertising and passing 
of bids for the Southwest Side Plant (Ree. 564). 
* * 8 

‘“‘We laid out this construction program as best 
we could to comply with the time set by the decree 
of the reduction in the diversion, and we laid it 
out in a way which would give a reasonably even 
distribution of the construction and of the cost over 
the eight-year period. Those were the considera- 
tions that we had in mind. I personally did not 
check back the chart to see whether or not it checked 
with the testimony given by the various experts in 
this case (Ree. 571). 

‘The ‘additional work,’ shown on page 2 of Ex- 
hibit 22, consists of needed sanitary improvements, 
but if any part of the work cannot be financed at 
the present time, obviously it is that type of work 
which should be deferred, and that is what we had 
in mind in showing the construction of those items 
in the latter part of the construction period (Ree. 
576). 

“‘Tt was not a consciously determined conclusion 
that we would not provide a program which would 
satisfy the decree (Rec. 577). 

‘“We assumed that on December 31, 1935, the 
diversion would be reduced to 5,000 cubie feet per 
second. And we assumed that on January 1, 1939, 
the diversion would be reduced to 1500 cubic feet 
a second, unless good cause be shown to the con- 
trary. We can see definitely ahead to the end of 
1935. The thing we have principally in mind in 
that regard is that we will have by that time all 
of the sewers which parallel the river adjacent to
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the lake, constructed. Our program calls for that. 
And we will take out of the river, except in times 
of heavy storms, all of the sewage that enters the 
river east of Halsted Street (Rec. 602-603). 

‘There is only one thing that we have been con- 
sidering and that is a reduction in the diversion, 
and we have been working to the end that we will 
be prepared for those reductions (Rec. 832). 

‘‘The decision in making up the estimate was 
made by all the engineers who had to do with the 
construction. We had the total estimate from Ex- 
hibit 1387 which had been introduced in the case, 
so we used the figures in that estimate; then we 
had all of the heads of the various departments 
design division, such as mechanical engineer, struc- 
tural engineer, sewage treatment engineer, archi- 
tectural engineer, the electrical design engineer 
and the sewer design engineer, and we called in the 
field men who had been in charge of construction 
work; we determined just when we could get these 
various items designed, the field engineers gave 
the times as to how long it would take contractors 
to do the work, and the chart is the result of the 
study of all the engineers interested in making 
it out. It was to get a picture of the whole pro- 
gram so that we could readily see what we had to 
do from time to time, and give our trustees the 
picture of what they would have to finance (Ree. 
391).’’ 

Mr. Pearse testified as follows: 

‘“‘The matter of beginning construction on the 
Southwest Side Plant in 1935 was discussed at the 

time the diagram was prepared, in the light of 
the variations in the testimony before the Master 
(Rec. 994). 

“c* * * as I surveyed the situation, it looked to me as 
though we could let work earlier than the program 
showed, but I regarded the time shown as the last
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minute we could afford to get the work under con- 
struction (Ree. 994-995). 

‘‘T have explained that we discussed the whole 
situation with our men who were responsible for 
construction and design. We had reviewed this 
testimony and what the Master found, and we drew 
this conclusion, that as a minimum time that was 
the shortest we could show (Rec. 995). 

‘‘We discussed Mr. Ruettinger’s opinion with the 
men who might have to build the plant, and we said 
‘What is the shortest time that it will take?’ And 
we set this down as the shortest, bearing in mind 
that we hoped to get started on it earlier than 
this program showed (Ree. 996). * * * 

‘““The main reason was to balance up the work 
there through the office and distribute the expendi- 
tures over the period (Ree. 996). 

‘‘Tt is my opinion that the program outlined on 
Exhibit 22 can be completed according to schedule 
if adequate financing is provided within the next 
few months (Rec. 1017). * * * 

‘‘T have not changed my views as to the possi- 
bility of progress on sewage construction work 
since I testified before Special Master Hughes. The 
opinion there given was based on the time that I 
thought would be reasonably possible to carry out, 
taking proper precautions in handling the work, 
and what a municipality would do, and taking into 
account some of the unknowns that might be forth- 
coming, and from what I have seen in the last 
three years, there were a good many unknowns that 
apparently were forthcoming. So that there may 
be no misconstruction, I testified to the Master that 
I had analyzed the situation on the yardstick of 
dollars, and I took into account the burden that I 
thought might properly be put on a municipality in 
estimating the rate of time (Rec. 1022-1023), * * * 

“‘Tf funds become available within the next three
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months or so, I think possibly all the plants and 
structures could be completed and placed in opera- 
tion by December 31, 1938 (Ree. 1025). * * * 

‘‘Under pressure I think it can be accomplished 
if no work is done prior to June 1, 1933 (Rec. 1677- 
1678). 

‘Assuming that adequate financing is provided 
by June 1, 1933, and keeping in mind the present 
status of design and construction work, it is my 
belief that with reasonable expedition it would be 
an up-hill proposition to complete the whole pro- 
gram shown on Exhibit 22 and place it in operation 
on or before December 31, 1938. The chances would 
be against the completion of everything on Exhibit 
22 by the end of 1938. It would be possible, by 
some pressure, to go on forced draft and possibly 
complete the work by the end of 1938 (Ree. 1680). 
* * * 

‘‘T would say that with those things done there 
will be no difficulty in the way of dropping to 
5,000 c. f. s., with additional pumpage, at the end 
of 1935. The necessary sewer program to accom- 
plish the reduction can be completed without forced 
draft if financing is promptly available. The forced 
draft situation relates to the pushing of the treat- 
ment part of the program’’ (Rec. 1718-1719). 

On the question of distribution of costs referred to 

by the Special Master (Rep. 55) Mr. Ramey testified 

that the works were spread out over the eight-year 

period so that there was a reasonably even distribu- 

tion of cost. The program called for a lesser expendi- 

ture per year during the first five years of the period 

than in the last three years because of the fact that 

the latter part of the program involved larger plants 

and the work would be let in larger units. The contracts | 

would be larger and more money would be required 

(Ree. 377).
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In further explanation Mr. Ramey said: 

‘‘With regard to the distribution of expenditures 
which appears to be heavier in the latter years, we 
started more slowly because we were working on 
the Calumet plant first and the items that go to 
make up that Calumet plant are less expensive 
than the similar items at the West Side and South- 
west Side plants. For instance, at the Calumet 
plant those aeration tanks cost about $2,400,000. 
Similar aeration tanks, but larger, are estimated 
at the West Side plant to cost about $10,000,000 
(chart shows over $13,000,000 for aeration and final 
settling tanks), and at the Southwest Side to cost 
about $16,000,000 (chart shows a little over $9,- 
000,000). The same thing applied to the other 
units of the plants and the contracts would be let 
in larger units, or rather, the work would be let 
in larger contracts on the Southwest Side project. 
Of the $31,000,000 that is shown for 1938, there is 
an item of $14,700,000 which is called ‘‘Total Addi- 
tional Work.’’ That includes the Oak Park Inter- 
cepting Sewer, the Howard Street Intercepting 
Sewer, the California Intercepting Sewer, and Blue 
Island Intercepting Sewer. Those items were put 
in the year 1938 because they were not as essential 
as the sewage treatment project proper. They were 
sanitary improvements which, if anything had to 
be omitted from the program or delayed, those 
items could be postponed with less harm than any 
others’’ (Ree. 393). 

The former Special Master had contemplated that 

the West Side Works should be completed by the end 

of 1935, and that the Southwest Side Works would be 

started in the latter part of the year 1933, allowing five 

and one-half years for the construction of the South- 

west Side Works. The chart (Exhibit 22) showed the 

completion of all of the West Side Works by the end 

of 1936, and the beginning of physical construction on
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the Southwest Side Works on January 1, 1931. Mani- 

festly, there was some reason why the Sanitary District, 

in laying out a program in 1930, did not follow pre- 

cisely the dates recommended by the former Special 

Master. The purpose in laying out the program was to 

finish the work in 1938, as suggested by the former 

Special Master. 

The sewage treatment construction program was sub- 

mitted to the Court in the hearings on re-reference in 

March, 1929. The program was outlined and estimated 

in Exhibit 1387. This exhibit summarized the sewage 

treatment construction program as of December 31, 

1928. 

Between the time of submission of this program to 

the former Special Master in March, 1929, and the time 

of filing of the Report of the former Special Master on 

December 17, 1929, a period of nine months had elapsed; 

by the date of the decree of the Supreme Court, April 

21, 1930, a period of thirteen months had elapsed; and 

by the date of the preparation of Exhibit 22, namely, 

September 10, 1930, a period of eighteen months had 

elapsed. 

In any construction program of this magnitude 

changes in detail are inevitable as time goes on. 

From December 1928 to September 1929 there was an 

interruption in the financing of the sewage treatment 

construction program (Woodhull, Rec. 1109-1120), due 

to the failure to sell $27,000,000 of bonds in December 

1928. There was a consequent interruption in construc- 

tion until September 1929, when $10,650,000 of bonds 

were sold. (Rec. 1125.) 

This interruption naturally has disarranged the con- 

struction schedule. In the entire trial of the case on 

re-reference and in the Report of the Special Master on 

Re-reference, the program as originally submitted in
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March 1929 was followed. No consideration was given 

to changes which were taking place even during the 

trial of the case. 

When a survey of the whole situation was begun in 

July 1930, culminating in the design, finance and con- 

struction schedule indicated on Exhibit 22 in September 

1930, the situation had been changed regarding progress 

on the construction. The principal construction work 

during 1929 was taking place at the West Side Plant. 

(Compare Table 3, page 3, Semi-annual Report of July 

1, 1930, and Defendants’ Exhibit 1885, page 1 of the 

same Report), and the interruption of progress af- 

fected this plant the most. (See page 6, Semi-annual 

Report of July 1, 1930.) 

So, when Exhibit 22 was prepared, the work on the 

Calumet project was laid out to conform to the date of 

completion indicated in the Report of the former Spe- 

cial Master, with smaller proportionate cost because of 

the smaller units. (Rec. 377, 408-409. ) 

But the work on the West Side Plant could not be 

shown for final completion on the date indicated by the 

former Special Master, namely, December 31, 1935, un- 

less the contracts were grouped in an unreasonable 

way and perhaps an unworkable fashion. The work on 

the Southwest Side Plant is similar to that on the West 

Side Plant. The same engineering organization would 

have been carrying out the Southwest Side works both 

as to design and construction. 

Hence, the explanation as to why the dates shown 

on Exhibit 22 for the completion of the West Side Plant 

and for the beginning of work on the Southwest Side 

Plant do not conform exactly to the dates indicated 

for these works in the Report of the former Special 

Master, is obviously because of the delay at the West 

Side works during 1929. This necessitated the crowding
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of the construction on the Southwest Side Plant into 

a period of four years and the extending of a portion 

of the work on the West Side Plant into 1936. These 

were the only two items about which serious complaint 

had been made. It was the belief of the engineers of 

the Sanitary District that taking the whole program 

as it appeared in the summer of 1930, the schedule as 

laid out in Exhibit 22 was an honest effort to provide 

for the carrying out of the sewage construction program 

in the most reasonable and orderly fashion. 

As shown by the testimony, it was the belief of the 

engineers of the Sanitary District that taking the whole 

program as it appeared in the summer of 1930, the 

schedule as laid out in Exhibit 22 represented the best 

effort of the Sanitary District to provide for the carry- 

ing out of the sewage construction program in the most 

reasonable and orderly fashion. 

Moreover, as indicated by the return of the defendants 

filed October 10, 19382 (P. 26), by the testimony of Mr. 

Pearse and the finding of the Special Master, the sewage 

treatment projects may yet be completed, assuming avail- 

able funds, notwithstanding the unanticipated delays, be- 

fore December 31, 1938. 

Mr. Pearse testified : ‘ 

‘‘Assuming that the money is forthcoming and 
that the men are provided, I think we would make 
a fight to get the balance of the program, shown on 
Exhibit 22, completed by December 31, 1938, but it 
all depends on how promptly the money is provided. 
The best we can do is to try to get it done. I think 
that if it could be taken up immediately, I think it is 
very probable that it could be pushed, but it would 
mean a rate of work which would be higher than we 
have ever attempted’’ (Rec. 993). 

The Special Master states: 

“Tt is only by the exercise of unusual diligence
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that the time already lost to progress on the South- 
west Side Treatment Works can be counteracted 
and the Works completed before December 31, 1938. 
They can be completed by that date if the work of 
design and construction begins before July 1, 1938, 
and. is pressed vigorously.’’ (Italics ours.) (Rep. 
59.) 

(b) The opposition to the proposed Southwest Side site 
and the difficulties encountered in the digestion of sludge at 
the West Side plant justified the Sanitary District in conduct- 
ing a research to discover a less obnoxious method of sludge 
disposal requiring less space, which has proved successful. No 
delay in the construction of the Southwest Side works or its 
equivalent is attributable to the alleged indecision in the 
selection of a site or an efficient substitute. 

The Application filed by the complainant States on 

October 38, 1932 contains the following charge: 

ce * * The Sanitary District of Chicago had se- 
lected the site for this project as early as 1926. Al- 
though this project was known to be the controlling 
factor in the determination of the time within which 
complete sewage treatment could be provided, no 
steps were thereafter taken by the Sanitary Dis- 
trict throughout this long litigation to aequire the 
site so selected. The Sanitary District of Chicago 
on the contrary complacently permitted the site so 
selected to be sub-divided. It then set forward such 
subdivision as an additional reason for delay. * * * 
So far as the reports filed with this Court show, 
the defendants have made no attempt to perform 
the decree in this important and controlling par- 
ticular’’ (Application, pp. 10-11). 

The report of the Special Master does not adequately 

state the extent of the opposition to the proposed site 

for the Southwest Side plant, the difficulties in the selec- 

tion of another site, and the problem presented in the 

handling of sludge which necessitated a deviation from 

the program submitted to the former Special Master 

in 1929.
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With respect to the acquisition of the proposed site 

the former Special Master said: 

‘‘The Sanitary District has had in contemplation 
for this plant about six hundred acres lying to the 
south of the West Side plant and south of the 
main channel of the Drainage Canal. This location 
has been designated generally by the Sanitary Dis- 
trict on its map, but the site has not yet been ac- 
quired’’ (Re-ref. 50). 

‘c* * * On taking up the question of acquiring 
the contemplated site for the Southwest Side Plant, 
it was found that the proposed tract had been sub- 
divided for purposes of sale in lots and that there 
were many separate owners. The Sanitary District 
has considered another site in the same general lo- 
cation, but from a quarter to half a mile further 
west, and this project at the last hearing on this 
re-reference was under consideration by the engi- 
neers of the Sanitary District. This question can 
be determined promptly and there seems to be no 
reason why proceedings for purchase or condem- 
nation should not go speedily forward.’’ (Re-ref. 

51.) 

It appeared from the testimony in the last reference 

that the site referred to by the former Special Master 

as being in ‘‘the same general location, but from a 

quarter to a half a mile further west’’ was a site which 

overlapped the previously mentioned site. The major 

portion of the sites was identical, the only difference 

being that in one case the easterly boundary extended 

to Cicero Avenue and in the other case to LaVergne 

Avenue which is one quarter of a mile west of Cicero 

Avenue (Ree. 886). 

An ordinance was passed on December 26, 1929 to 

acquire a site bounded on the east by LaVergne Ave- 

nue. The ‘‘ordinance map’’ showing the boundaries of 

the site was introduced in evidence as Exhibit 24 (Ree.
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384), and the ordinance for the acquisition of the site 

was introduced in evidence as Exhibit 31 (Ree. 891). 

The reason for the removal of the eastern boundary of 

the tract to be acquired, to LaVergne Avenue was that 

the cost of the frontage on Cicero Avenue was too 

great; Cicero Avenue was a through street and had 

business frontage (Ree. 897). 

The site included 570 acres consisting of 2,400 sep- 

arate parcels of subdivided property and 228 acres of 

unsubdivided property (Ree. 901, 1396). 

After the passage of the ordinance the first step taken 

was by the Engineering Department to supply the Law 

Department with the necessary maps and plats so that 

they could proceed to obtain opinions of title. In 

January, 1930, arrangements were made with the Chi- 

eago Title and Trust Company and descriptions and 

maps were forwarded to them to be used in their work 

(Ree. 900, 1896). The opinions of title were completed 

on March 24, 1930 (Ree. 1897). At the time the opin- 

ions of title were ordered from the Chicago Title and 

Trust Company an appraisal of the properties was 

ordered from the Chicago Real Estate Board (Ree. 

906-907, 13898). 

It was found that a great many of the subdivided 

parts had been purchased on contract from the sub- 

dividers, while others were held under trust agree- 

ments by various banks and other organizations (Ree. 

901, 1898). After getting opinions of title two inves- 

tigators were delegated to go to the office of the sub- 

divider for the purpose of ascertaining the names of 

the parties who were purchasing the property under 

contract. It was also necessary to go to the County 

Treasurer’s office and find out the addresses of the 

people who the opinions indicated were the title hold- 

ers, so that an offer could be made to them or service
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obtained on them in a condemnation suit. The Chicago 

Title and Trust Company report showed only the per- 

son who held the title. The investigation in the office 

of the County Treasurer was also necessary in order 

to obtain the names of the people who were the bene- 

ficiaries under the trust agreements (Ree. 905-906, 1400). 

The search in the County Treasurer’s office took two 

men several months (Ree. 1425). 

In the meantime, conferences were held with the 

owners of the property; such owners as could be reached 

were informed of the contemplated purchase of the 

property and were advised to make no improvements up- 

on it (Ree. 1407). The Board of Local Improvements 

was advised of the situation and was requested to per- 

mit no further improvements to be made on the prop- 

erty by special assessment (Rec. 1404). There were 

six subdivisions in the property covered by the ordi- 

nance, all of which existed prior to January 1, 1926 

(Ree. 1408-1410). 

Forms of pleadings were prepared for contemplated 

condemnation suits. Petitions for condemnation were 

not filed because of the opposition of the Board of 

Kidueation, property owners, and others who were ob- 

jecting to the acquisition of the site for the purpose in- 

tended (Ree. 1412). After the passage of the ordinance 

of December 26, 1929, opposition to the aequisition of 

the site developed from several sources (Ree. 907). 

The Board of Kducation operated a school near the 

southern boundary of the proposed site (Ree. 899-900). 

The Board of Education also owned a section of land 

approximately one-half a mile distant which was op- 

erated and used as a Municipal airport (Ree. 899). 

As a result of the character and seriousness of the 

objections, a Committee, consisting of three public 

spirited citizens, was selected by the Board of Trustees
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of the Sanitary District to report on the relative merits 

of the site covered by the ordinance and an alternate 

site in Argo, some five and one-half miles away which 

had been proposed by certain objectors (Ree. 908-909). 

The committe reported in July, 1930 recommending 

that the ordinance site be purchased (Ree. 910). 

The report of the committee created a storm of pro- 

test from citizens, the School Board, and others. There- 

after the Board of Trustees of the Sanitary District held 

public hearings commencing July 31, 1930 and ending 

August 22, 1930 in the Board rooms of the District 

(Rec. 910). Representatives from the School Board, 

from the Chicago & Alton Railroad, and from the Chi- 

cago Real Estate Board (Ree. 1171) attended, and six- 

teen witnesses were heard on behalf of the objectors, in- 

cluding four sanitary engineers, three of whom had 

previously testified before the former Special Master 

(Rec. 911). In addition to the complaint that the loca- 

tion of the sewage treatment works would establish a 

nuisance and render the property in the vicinity unfit 

for residential purposes, the objectors contended that 

the proposed site was unnecessary and that the West 

Side site was large enough for both works (Rep. 51). 

Messrs. Gascoigne, Townsend, and Howson testified 

to this effect (Rec. 911). They had previously appeared 

as witnesses for the complainant States in these causes. 

The Trustees of the Sanitary District then became ap- 

prehensive. They did not want to go ahead and buy a 

piece of ground they did not need and the Sanitary 

District engineers, in the meantime, decided that they 

would go into the matter more exhaustively and do some 

experimental work (Rec. 1172). 

The Trustees asked the engineers to recheck and be 

definite about the absolute necessity of the acquisition 

of the site (Rec. 1173). In the meantime, they were go-
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ing ahead with the examination of titles. About $10,000 

was spent in the preliminary steps. The Engineering 

Department was requested to look into the matter fur- 

ther and determine what could be done in the situation, 

both as to checking up on the availability of the site 

north of the channel, known as the West Side site, and 

as to such modifications as could be made in the plant 

being located south of the channel as proposed, which 

would remove the source of objections and reduce the 

area required, and the engineers were also asked to 

check up on the possibility of splitting the plant or its 

functions and utilizing perhaps a portion of the Argo 

site suggested (Ree. 920). 

On August 15, 1930 the Sanitary District had pre- 

pared a lay-out for a combined plant to be located north 

of the channel on the present West Side site (Exhibit 

34; Ree. 933, 1087). Both the West Side plant and 

the Southwest Side Plant were included in the lay-out 

but it necessitated the acquisition of about two hundred 

(200) acres contiguous to the western boundary of the 

West Side site (Ree. 1090, 1091). This lay-out con- 

templated sludge drying beds. In the opinion of the 

Sanitary District engineers the 501 acres of the West 

Side site would not furnish enough area for sludge 

drying beds for both plants and they believed 200 acres 

more should be acquired (Ree. 59, 10380). 

A bond issue of $36,000,000 was under consideration 

and was to be presented to the electorate in February, 

1931. Of this amount $3,100,000 was to be used to ac- 

quire a site for the Southwest Side Plant and to com- 

mence work on the Southwest Side project (Ree. 922, 

1173; Semi-annual Report July 1, 1931, p. 6). There was 

so much opposition to the proposed site in the town of 

Stickney, and so many people involved in the contro- 

versy, and there being only one site covered by the ordi-
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nance a question was raised concerning the advisability 

of submitting the bond proposition to the voters with 

the site ordinance of December 26, 1929 of record. On 

January 22, 1931, the ordinance of December 26, 1929 

was repealed. The Trustees were also apprehensive of a 

question being raised as to whether the bonds would 

be confined to the purchase of the Southwest Side site 

described in the ordinance and felt that there was a 

ereater probability of the bond issue being approved 

if the site ordinance were repealed (Ree. 1174). 

One of the clauses in the preamble of the repealing 

ordinance (Exhibit 32) provides as follows: 

‘‘Whereas, the Board of Trustees desires to 
leave open for further consideration the choice of 
a definite site for said Southwest Side Sewage 
Treatment Works and wishes to consider other 
possible sites therefor and does not wish to be 
limited to the site specified and described in said 
ordinance, now therefore,’’ 

The Special Master indicates that the ordinance 

should not have been repealed until the Sanitary Dis- 

trict had decided that the West Side site was adequate 

for both treatment works or that a better site was ob- 

tainable promptly (Rep. 52). The repeal of the ordi- 

nance in no way delayed the determination of the site. 

A new ordinance could be adopted at any time provid- 

ing for a new site or readopting the old site without 

causing any delay whatsoever. 

During this time the Sanitary District was having 

difficulty with the digestion of sludge at the West Side 
Plant. Mr. Pearse testified: 

‘“We have made a study in the first place of cer- 
tain plant layouts, to see what could be done in 
lessening the area required south of the channel; that 
was from the standpoint, you might say, of plant 
design, and then, further, we entered into a line of
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investigation of the treatment of sludge and its 
dewatering, which applied to the procedure at both 
the Southwest and the future procedure at the West 
Side Works. This came about from the fact that 
when we had started the original operation of the 
West Side Works considerable difficulty came about 
in the digestion of mixed sludge, the mixed acti- 
vated and fresh sludge and the inability to bring 
the moisture content down to low enough percent- 

age to meet the original designed requirements. 

‘‘TIn other words, we found that the moisture con- 

tained content would remain upwards of 94 per cent 
instead of dropping down to 87 or lower. 

‘‘This indicated that we had to investigate ways 
and means of digesting sludge to see if we could 
improve upon it and also to find other ways of han- 
dling these solids. 

‘‘When the first battery went into service in June 
of 1930, and the second battery went in, I think, 
some six months later, and confirmed our opinion 
that we had to investigate; as result we set up at 
the West Side first a couple of large steel diges- 
tion tanks for the purpose of having separate di- 
gestion controlled by heat in an endeavor to see if 
we could not reduce the moisture content and ob- 
tain more work out of a given capacity of digestion 
space. 

‘‘Those experiments were put under way. * * * 
They went into operation in 1931. We spent $197,- 
000.00 on that work * * *. As we began to find that 
the moisture content was not appreciably different 
from that in our Imhoff Tanks, and having had in 
the meantime some complaint from neighboring 
property owners adjacent to the West Side Works 
of odors from the disposal of the sludge in our 
dump areas west of Harlem Avenue, we decided to 
look into a different train of investigation and 
eliminate, if possible, both the sludge drying beds 
and the digestion of the sludge, thereby if success- 
ful, simplify the processes, cutting out the neces-
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sary tanks for digestion and cutting down the area 
required for sludge drying beds by their omission. 
We started, I think, in the late spring of 1931 on 
investigations first with vacuum filters, * * *. This 
work went along and was continued into the late 
spring of 1932. 

‘‘Tn the meantime, in, I think it was July of 1931, 
we took up first the question of incinerating the 
sludge, because we realized that first, solids filtered 
in the manner we proposed would have to be dis- 
posed of promptly in some very definite and final 
manner, otherwise decomposition might ensue in 

the cake. 

‘“We first made incineration tests for a few days 
out at Maywood, in the dryer, we had in there, in 
our Des Plaines River Works; then we arranged 
for a cooperative test with the Whiting Company 
at Harvey and carried on an extended investigation 
of the burning of different kinds of sludge, with 
the result that we satisfied ourselves that with the 
heat units available in them, that the sludge could 
be burned with a minimum of additional fuel and 
that there was a possibility of carrying out what we 
desired, namely, the handling of the sludge directly 
from the settling tanks, with the addition of excess 
activated sludge, then dewatering, and incineration, 
but the results we had on a small scale led us to 
feel that on the size of the plant we would be ealled 
upon to put in service on the West Side and South- 
west also, even the Calumet Works, that further 
investigation on a working basis was desirable. 

‘‘That led us to design and build the so-called 
twenty-four ton test plant * * *. 

‘¢We went ahead and that plant went into service 
early in, August, 1932. It cost us approximately 
$147,000.00. We desired to operate it through four 
seasons to determine the variation of the sludge in 
its reactions to the chemicals used and the rates 
of filtration and also to determine the variations
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in the heat units in the material and test out the 
working adequate capacity of the different devices. 

‘“‘That work is still continuing.’’ (Rec. 923-926.) 

Mr. Pearse testified further: 

‘‘In my opinion this experimentation in the mat- 
ter of incineration of sludge does not result in a 
delay in carrying out the construction program as 
shown in Exhibit 22. In the meantime, before that 
final decision is reached, the work is proceeding on 
the general details required to build up the com- 
bined layout for the West Side and Southwest Side 
plants. 

‘‘Tf the incineration method is adopted there will 
be an economy to the District in the construction 
eost, that is, the first cost will be less, and there 
will be economy in operating cost, and thereby in 
the total annual cost. There will also be an econ- 
omy in the amount of space required, because the 
area required for future sludge beds at that par- 
ticular location will be eliminated, and if so, its 
place taken by the relatively small space required 
for the machinery to carry out the process’’ (Ree. 
935). 

‘‘We did not delay the acquiring of the South- 
west Side site in order to make plans to put the 
whole thing north of the channel [location of West 
Side site]. At the time that we ran foul of the 
objections, and ran short of money, we were not 
in that hole in order to deliberately try to put the 
thing north of the channel, but we have come to 
the idea of putting it north of the channel through 
the development we have made in the interim. 

‘‘At the start, whatever delay there was in the 
acquisition of the Southwest Side site was not by 
reason of any experiments we were carrying on in 
connection with sewage disposal. Since the process 
that we worked out became more convincing to us, 
we have perhaps postponed going ahead with any-
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thing south of the channel, in order to determine 
whether we cannot put the whole thing north of 
the channel. But at the start, in 1930, in the sum- 
mer, we had no thought of postponing the acquiring 
of the site simply to make experiments.’’ (Rec. 
961.) 

‘CAs the matter began to develop, in the fall of 
1931 and the early part of 1932, we realized that 
we might have a very good chance of putting the 
whole plant north of the channel.’’ 

* * * 

‘‘We have not proceeded upon the assumption 
that experimentation with a view to developing 
something new in the way of sewage disposal is an 
adequate ground for postponing performance un- 
der the decree. Under our program the construc- 
tion of the Southwest Side Plant was to start in 
1935, and we had no intent of postponing per- 
formance, if the money was forthcoming.’’ (Ree. 
962-963.) 

“Tf I were confronted with the problem of be- 
ginning in a large way to go forward with these 
two plants on May 1, 1933, my opinion is that I 
would simply have to go ahead and take the incin- 
eration plan.’’ (Ree. 1033-1034.) 

Mr. Ramey testified that in all probability the South- 

west Side plant will be constructed on the West Side 

site (Rec. 598). The question is practically settled (Ree. 

597). 

Mr. Woodhull testified : 

‘Tt is practically settled that the so-called South- 
west Side plant will be built on the West Side area. 
I think there has been no formal action by the 
Board, but the sentiment, it is generally conceded. 
The Trustees have made inquiries to determine 
whether it is a practical program and they are sat- 
isfied that it can be carried out and they expect to
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earry it out. The only thing that is worrying us is 
the money’’ (Ree. 1298-1299). 

The record indicates that no delay has been caused by 

the investigation conducted by the Sanitary District; 

it has resulted in a reduction in cost, a reduction in 

space required and a reduction in time required for 

construction. 

(c) The Sanitary District has proceeded with reasonable 
diligence in the design of the Southwest Side Treatment 
Works. 

The record clearly shows a diligence in proceeding 

with the necessary planning, and that studies were made 

in the summer of 1930 at the time of the hearings before 

the Board of Trustees as to the location on the West 

Side site (Rec. 1086). Further studies were continued 

thereafter on different alternatives and_ possibilities 

(Ree. 920, 963, 1086). The West Side site was explored 

for a determination as to the character of the founda- 

tions available (Rec. 985, 986, 988). Other preliminary 

work included a field investigation of the packing house 

wastes and a determination now practically completed 

to show the effect on the design (as shown in the semi- 
annual reports) covering a full year of examination in 

the field. An extended survey was made of population 

figures based on the 1930 Census and the probable future 

population (Rec. 1582, 1699, 1700, 1714). A search was 

made into the water pumpage of the city by districts 

and the changes which may occur, as metering proceeds. 

The probable flow to the Southwest Side Treatment 

Works was determined for design purposes (Ree. 1707- 

1708). 

The time that has been spent by the Sanitary District 

in experimenting with the disposal of sludge by de- 

watering and incineration has not been assigned by the
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Sanitary District as a reason for delay in the ultimate 

completion of the Southwest Side Treatment Works. 

These experiments which have proved successful have 

not operated to cause any delay. Mr. Ramey testified 

that these experiments did not operate to arrest de- 

velopment on the whole treatment program and that 

they were not losing time because of the experiment but 

that they were slowed up by a lack of money (Rec. 600, 

601). 

Mr. Pearse testified that in his opinion the experi- 

mentation in the matter of incineration of sludge has 

not resulted in delay in carrying out the construction 

program (Rec. 935). 

Mr. Ramey testified further that the present state of 

progress with respect to the Southwest Side Plant com- 

plies, to a reasonable extent, with the general finding 

of the former Special Master on page 70 of his report 

on Re-reference. Mr. Ramey stated: 

‘“We have done a considerable amount of pre- 
liminary work. We have made preliminary inves- 
tigations; we have made studies; we have made 
preliminary layouts. I know we have enough in- 
formation now to begin preparation of detailed con- 
tract plans’’ (Rec. 579, 641). 

‘‘Some work has been done on plans for all of 
the sewers’’ (Rec. 642, 643). 

‘“‘The profile has been worked out on contracts 
1, 2, 3, 4 and 5 (all the Southwest Side sewers), the 
sewer sizes have been determined but detailed plans 
have not yet been drawn’’ (Rec. 642, 643). 

As stated by the Special Master, the Sanitary Dis- 

trict, in May, 1932, prepared a plan for a layout of a 

combined West Side Works and Southwest Side Works 

on the present site of the West Side Works with an 

incineration plant substituted for sludge drying beds 

(Rep. 52; Ex. 33).
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The Special Master concedes that in spite of the de- 

lay that has resulted because of a lack of funds, the 

construction work can still be completed if pressed vig- 

orously by the end of 1938 (Rep. 59). 
The Special Master refers to the investigation of 

Stockyards and Packingtown wastes as follows: 

‘“‘The other delays were so effective, that the 
halting search for information concerning these 
wastes has not delayed construction’’ (Rep. 57). 

We submit that diligence has been shown in the search 

for this information. In the first report filed with the 

Court on July 1, 1930, this statement is made: 

‘‘Meanwhile the Sanitary District of Chicago is 
proceeding with certain tests on the flow in the sew- 
ers leading from Packingtown and the Stock Yards 
in order to determine as accurately as possible 
under the circumstances the character and volume 
of most of these wastes’’ (Semi-Annual Report, 

July 1, 1930, p. 8). 

In the Semi-Annual reports filed with the Court on 

January 1, 1931, and July 1, 1931, respectively, the 

statement is made that: 

‘‘The Sanitary District is continuing the testing 
of flow from certain sewers leading from Packing- 
town and the Stock Yards’’ (Semi-Annual Report, 
January 1, 1931, p. 6; Semi-Annual Report, July 1, 
1931, p. 6). 

In the Semi-Annual report filed with the Court on 

January 1, 1932, appears the following statement: 

‘‘The testing on certain sewers leading from 
Packingtown and the Stock Yards has been com- 
pleted and the results are being studied’’ (Semi- 
Annual Report, January 1, 1932, p. 6). 

The statement in the return of the defendants that 

good engineering practice required a check upon the
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information obtained more than fifteen years ago re- 

garding industrial wastes, both as to quantity and as 

to quality, stands unchallenged (Return 34). 
Mr. Ramey testified : 

‘‘We are not in the same situation as we were 
in 1929 with respect to the Southwest Side Plant. 

We have considerable more information as to the 
amount of sewage. We have had a check up on the 
amount of Stockyards wastes. We had studies made 
of the Southwest Side sewage, considerable work 
was done on that. I would say that we are in a 
much better position now to design that plant than 
we were four years ago’’ (Rec. 582). 

We find nothing in the record to sustain the Master’s 

finding that the alleged failure to proceed with reason- 

able diligence to prepare designs, plans and _ specifi- 

cations for the Southwest Side Works, has been a con- 

tributing cause in the assumed delay in providing for 

the construction of the Southwest Side Treatment 

Works. 

If money becomes available the works can be con- 

structed and the entire program completed before the 

end of 1938, and the requirements of the decree will be 

met. 

(d) The Special Master’s recommendation concerning the 
Southwest Side Treatment Works should not be adopted; 
there is no necessity for a modification of the decree at this 
time. 

The Special Master has recommended that an injunc- 

tional order be added to the decree enjoining the State 

of Illinois to provide the necessary money for, and, 

through the Sanitary District of Chicago or through 

some other instrumentality chosen by the State, forth- 

with to design and construct the Southwest Side Treat- 

ment Works as originally proposed, or a sufficient sub-
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stitute, at a rate of progress that will result in the 

completion of the works and the beginning of their 

operation before December 31, 1938, barring unfore- 

seen casualties. (Rep. 60.) 

Passing the question of the reasonableness and neces- 

sity of entering an injunctional order specifically direct- 

ing the State to undertake the work for financial rea- 

sons, which we shall discuss separately, there is no 

necessity for the addition of a paragraph to the decree 

consisting of a command to do certain specific things 

which the Sanitary District has undertaken to do and 

will do if funds become available. 

The position of the Sanitary District with regard to 

the proposed recommendations is summarized by the 

Special Master in his report as follows: 

‘“‘The Sanitary District opposes an order to the 
State of Illinois to provide the necessary money 
and to construct the Southwest Side Treatment 
Works, on the alleged grounds that the obligation 
is not the State’s and that the Sanitary District 
has determined to construct these works on the 

West Side site which it now owns and is prepared 
to construct these Works as soon as the necessary 
funds which the District is endeavoring to get are 
available, and ample time remains for this con- 
struction assuming that funds will be available and 
that a finding that the District will not obtain the 
necessary funds or will not construct these Works 
by December 31, 1938 is premature and unwar- 
ranted.’’ (Rep. 61.) 

If funds are not immediately forthcoming there is 

ample time to apply for an extension, either to this 

Court or to the Department of War, as the case may 

be, in the event that the study to be made by the War 

Department does not result in a continuation of the 

5,000 ¢.f.s diversion after 1938. There is a possibility



122 

that this diversion may continue and that there will be 

no compelling necessity to complete the Southwest Side 

Treatment Works or its equivalent before the end of 

1938. 
An enlargement of the decree is not required to de- 

fine the duty of the defendants. No delay has occurred 

which will affect the ultimate completion of the works 

before the end of 1938, except the delay caused by a 

lack of money. The evidence does not disclose that 

there need be any apprehension on the part of this 

Court as to the diligence it may expect from the Sani- 

tary District. On the contrary, the testimony to which 

we have referred indicates that this Court may antici- 

pate that the Sanitary District will act with all possible 

speed in the performance of work necessary to effect 

compliance with the decree. 

We respectfully submit that upon the showing that 

has been made of due diligence, under all the circum- 

stances, the decree should not be modified at the pres- 

ent time even though, from the standpoint of future 

accomplishment with proper diligence, an apprehension 

might exist that the works will not be completed before 

the end of 1938. There is due time in which to ask 

for a modification of the decree if good cause requir- 

ing modification should intervene. 

IV. 

Reasonable and necessary financial measures to be taken 

to carry out the decree. 

The Special Master has found that the Sanitary Dis- 

trict is not responsible for its financial plight and that 

there is no reasonable financial measure that the San- 

itary District can take which it is failing to take (Ree. 

78, 82).
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The latest estimate of the Sanitary District is that 

all the remaining work in the sewage treatment construc- 

tion program will cost approximately $139,000,000 (Re- 

port 62). Exhibit 51 shows the exact figure to be $138,- 

575.500 which includes the sum of $27,068,000 for the 

items shown on Exhibit 22 as ‘‘ Additional Work.’’ This 

figure for ‘‘ Additional Work’’ is made up of the follow- 

ing items: 

Upper DesPlaines Intercepting Sewer, $4,025,000 
(Exhibit 22, Sheet 2, Lines 53-56). This item is in- 
cluded in the figure of $19,699,000 for sewers under 

West Side project on Exhibit 51. 

Oak Park Intercepting Sewer, $3,500,000 (Exhibit 
22, Sheet 2, Lines 57-60). This item is included in 
the figure of $19,699,000 for sewers under West 

Side project on Exhibit 51. 

Racine Avenue Pump Station, $4,000,000 (Hx- 
hibit 51. This appears as $4,968,000 in Exhibit 22, 
Sheet 2, lines 34-38). 

South Side sewers, $15,543,000 (Exhibit 51. This 
appears as $19,429,000 on Exhibit 22, Sheet 2, lines 
39-52). 

Mr. Ramey testified: 

‘‘Now that additional work will not bring in any 
additional sewage to the treatment plants; it is a 
needed sanitary improvement, but if any part of the 
work can not be finished at the present time, ob- 
viously it is that type of work which should be de- 
ferred and that is what we had in mind in showing 
the construction of those items in the latter part 
of the construction period’’ (Ree. 576). 

The significance of this testimony is that the additional 

work referred to is not a condition precedent to the re- 

ductions in diversion in 1935 and in 1988, 

If financial considerations make it necessary, this 

$27,068,000 of ‘‘additional work’’ ean be deferred until 

after 1938 without endangering the local water supply.
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The work is essential to a complete sanitary program and 

must eventually be done. But if this work should be 

deferred for the present or postponed until after 1938, 

the total estimate for future work of $188,575,500 would 

be thereby reduced to $111,507,500; this latter figure 

may be taken as the maximum estimate of costs of es- 

sential sewage treatment works to be considered by this 

court in determining the financial requirements to ef- 

fect compliance with the decree. The total amount of 

$111,507,500 includes an estimate of $38,200,000 for the 

construction of controlling works which may be found to 

be unnecessary. Another possible saving may be ef- 

fected by the consolidation of the construction of the 

Southwest Side sewage treatment works and the West 

Side sewage treatment works on structures which are 

common to both plants. No account has as yet been 

taken of this possible saving, which may be a considerable 

amount. All this is in addition to the saving of $9,775,000 

referred to by the Special Master (Rep. 62). 

The only practical way for the Sanitary District to 

raise the money required is by the sale of bonds. In 

order to show the capacity of the Sanitary District to 

finance the sewage treatment construction program a 

financial tabulation was introduced in evidence. This 

tabulation, dated January 24, 19383, is set out in full in 

the report of the Special Master (p. 75). It was intro- 

duced in evidence as Exhibit No. 53 (Rec. 1216). On 

February 3, 1933, Mr. Ramey testified that he made a 

closer estimate and re-computed Exhibit No. 53, taking 

into account the interest on defaulted bonds and putting 

in the power contract at $18,850,000; he estimated that 

the lability under that contract would be reduced at 

an annual rate of $700,000 a year (Ree. 1785). The 

Special Master then stated: ‘‘This is borrowing power 

computation, now, and it takes the place of 53, so that 

53 can be ignored’’ (Rec. 1785). The latter computa- 

tion was introduced in evidence as Exhibit 73 (Ree.
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1786). Notwithstanding the substitution of Exhibit 73 

for Exhibit 53, the Special Master in his report refers 

only to Exhibit 53 and ignores Exhibit 73. The differ- 

ence between Exhibit 53 and Exhibit 73 is in three 

items: (1) Exhibit 73 includes an item of $5,442,900 for 

interest on defaulted bonds, omitted from Exhibit 53; 

(2) the lability under the electric power contract is 

estimated at $18,850,000 instead of the round figure of 

$19,000,000 appearing in Exhibit 53; (3) the increase 

in debt incurring capacity accruing from the annual re- 

duction in the liability under the power contract is 

figured at the rate of $700,000 per year or a total of 

$4,200,000 in Exhibit 78, as against an old estimate of 

$500,000 or a total of $3,000,000 as used in Exhibit 53. 

In explanation of the adoption of the figure of $700,- 

000 in Exhibit 73 instead of $500,000 as was used in Ex- 

hibit 53 for the annual liability under the power con- 

tract, Mr. Ramey testified : 

‘““The reduction each year was estimated then at 
an arbitrary figure, and about $500,000 has been 
used in computations by the Sanitary District in 
* * * reducing that lability to get a figure to use 
in advertisement for bonds; the amount paid for 
this figure in 1932 was about $700,000 and this is 
the amount that is appropriated in 1933’’ (Rec. 
1783). 

The Special Master comments with some skepticism 

upon the reduction of the liability under the electric 

power contract from $29,108,523, an amount previously 

used, to $19,000,000 (Rep. 67, 68, 69). Mr. Ramey fully 

explained the reason for making the reduction and the 

method of arriving at the figure of $18,850,000. The re- 

vised figure was based on actual operating experience of 

the Sanitary District as distinguished from the ar- 

bitrary figure estimated (1929) before any power was 

used under this contract. Mr. Ramey’s testimony on this 

point is as follows:
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‘‘Now, our experience in operating the North Side 
Treatment Plant since July, 1930, indicated a much 
less use of power than was estimated in 1929. The 
greatest saving has been made in power for com- 
pressing air for the aeration tanks. The basis of de- 
sign for these tanks and blowers was about one 
cubic foot of air per gallon of sewage. We actual- 
ly used apparently about one-half a cubie foot. Of 
course, this has resulted in a much less use of 
power than we had anticipated. What has hap- 
pened at the North Side Plant, of course, will hap- 
pen at the Calumet, West Side and Southwest Side 
Plants. * * * I requested our electrical engineer 
to give me an estimate of what the saving would 
be, assuming that from now on we would use the 
power as we are now using it, and they gave me 
a figure of a future liability throughout the balance 
of the life of that contract at $18,850,000 * * * that 
is a reduction of about 35 per cent over the origi- 
nal estimate. Now, in preparing Exhibit 53, this 
figure was rounded out to $19,000,000 to get round 
numbers’’ (Ree. 1783-1784). 

The total debt incurring capacity of the Sanitary Dis- 

trict over the period 1933-1938 as shown by Exhibit 73 

is $150,596,600. Both Exhibits 73 and 53 contain a 

tabulation showing the estimated construction expendi- 

tures equal to bond sales by years. The Special Master 

in his report makes no reference to this tabulation, iden- 

tical in both exhibits, which is as follows: 

Estimated Construction Expenditures equal to 
Bond Sales by years, 

Construction 

  

  

  

  

  

Year Expenditure 

1 SS Ss $14,000,000 
en 20,000,000 
i 21,000,000 
1936 24,000,000 
9ST 25,000,000 
1 OSs or 39,000,000   

  
Total Debt Incurring Capacity Re- 

quired $139,000,000  
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Using the foregoing tabulation as a basis, the ex- 

cess of the debt incurring capacity over the estimated 

construction expenditures at the end of 19388 would be 

$11,596,600, as shown on Exhibit 73. If the figure of 

$111,507,500, referred to on page 124, supra, is used as 

a basis of caleulation, instead of $138,575,500 the excess 

of the debt incurring capacity over the estimated con- 

struction expenditures would be $39,089,100. 

These estimates of the Sanitary District assume the 

collection of taxes and the retirement of bonds as they 

fall due. The Special Master discounts the possibility 

that the Sanitary District may be able to finance the 

construction of the sewage treatment works required 

before December 31, 1938, on the supposition that there 

may be no improvement in the collection of taxes and 

the sale of bonds (Rep. 76). 

The Special Master attempts to demonstrate (Rep. 

76) that the present unencumbered debt incurring ¢a- 

pacity of the Sanitary District, which the Sanitary Dis- 

trict estimates at $48,864,600 (Exhibit 73), and which 

the Special Master estimates at $38,086,950.81 (Rep. 68), 

may not be substantially increased during the next six 

years, and that the present amount of the unencumbered 

debt incurring capacity may be the only amount that 

will be available for carrying out the sewage treat- 

ment construction program up to December 31, 1938. 

We believe that any adverse forecast at this time with 

respect to the possible maximum unencumbered debt in- 

curring capacity is premature, and that there is no 

necessity for indulging in such gloomy speculation until 

the present available amount is materially diminished. 

The Sanitary District may acquire more bonding power 

later by paying off existing debts, from collections of 

delinquent and future taxes (Rep. 69). The Special Mas- 

ter has found that ‘‘it is believed locally that payment of
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taxes is improving’’ (Rep. 74). Objectionable features 

in the assessment of taxes have been removed; other 

legal obstacles have been obviated, and practically the 

only remaining feature to consider with respect to the 

possibility of collecting taxes is the ability of the tax- 

payers to pay (Return 49-51; Ree. 1600-1618). 

The following observation is made by the Special 

Master concerning the ‘‘hope’’ of the Sanitary District 

as to its ability to finance the construction of the sewage 

treatment project: 

‘“‘The defendants when requested on February 15, 
1933 felt unable to assert and therefore declined to 
assert and do not assert and cannot assert a con- 
fident hope that ever, the Sanitary District will be 
able financially to resume construction in a large 
way on this project.’’ (Rep. 108.) 

The statement made by the Sanitary District, to which 

the Special Master has reference, was as follows: 

‘¢* * * we wish to make our statements conserva- 

tive; in other words, we do not wish to indulge in 
any extravagant claims or any claims or statements 
that we do not feel can not be carried out. 

‘The time within which sufficient funds will be- 
come available depends upon the salability of bonds, 
which in turn is dependent upon the following fac- 
tors. As shown by the testimony introduced, there 
is an improvement in the tax situation in Cook 
County resulting from progressive elimination of 
sundry difficulties that led up to the so-called tax 
strike. 

‘‘Meatures of the taxing machinery which were 
objectionable to the taxpayers have been removed 
by action of the State legislature. Obstacles to the 
collection of taxes of 1928, 1929 and 1930, which 
were kept up by litigation in cases like the Cesar 
case and the Massachusetts Insurance cases, have 
been removed by the final disposition of those cases
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in the Federal Supreme Court. Legal objections 
pending in the Cook County court are being dis- 
posed of at the rate of hundreds of cases per day; 
consequently it is reasonable to say that there will 
be no unnecessary delay from now on in the collec- 
tion of taxes, which may be attributed to a refusal 
on the part of the taxpayers to pay because of lack 
of confidence in the taxing bodies, or because of be- 
lief in the illegality or invalidity of the taxes. Their 
ability to pay is a practical problem upon which 
we are not able to express a definite opinion. It is 
impossible to estimate at this time what proportion 
of the taxes will be slow in coming in due to the 
inability of the taxpayers to pay their bills. The 
bills for the 1931 taxes are now being sent out by 
the county collector. The 1931 taxes have been by 
legislative action made payable in two installments, 
in order to make it as easy as possible for the tax- 
payers to pay.’’ (Transcript of Washington Pro- 
ceedings, 534-536.) 

“Tt is our hope that the taxes will come in in 
sufficient volume and in time enough to enable us 
to cure our defaults on financing the construction 
program outlined so as to have sufficient work com- 
pleted in time to accept the next reduction in diver- 
sion specified in the decree. However, at this time 
we can not conscientiously assert that we have a 
confident hope, as phrased by your Master, but 
perhaps we could say that we have a confident 
hope but we can not be sure because of the uncer- 
tainty that still exists in the general economic situa- 
tion with which we are all familiar. We therefore 
do not feel justified at this time in making positive 
forecasts, nor do we feel justified in expressing a 
belief that the work outlined can not be accom- 
plished. It is our position that a forecast at this 
time would be premature, but the Court may as- 
sume * * * that unless it becomes necessary for us 
to apply to the Court at a later date for an exten- 
sion of time, the work necessary to take the reduc- 
tion specified in the decree will be aeccomplished.’’ 
(Tr. of Wash. Pro. 537-5388. )
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If this Court adopts the Special Master’s view that 

‘“‘The prospect, highly colored by the best hopes within 

reason, is that the Sanitary District will be unable 

financially to construct these Works before December 31, 

1938,’’ (Rep. 76) we submit that the exigency of the 

situation calls for an extension of time in which to com- 

plete the works rather than a transfer of the financial 

responsibility directly upon the State of Llinois. 

When asked by the Special Master to submit sugges- 

tions respecting financial measures to be taken, which 

are reasonable and necessary the Sanitary District of- 

fered the following, which are here presented as the 

recommendations of the Sanitary District: 

‘“There are no financial measures which are rea- 
sonable and necessary to be taken by the Sanitary 
District, other than those which the Sanitary Dis- 
trict already has under way. Those shall be dili- 
gently pursued. 

‘‘These measures include the following: 

‘*(1) The sale of construction bonds, which is 
the only means which the Sanitary District pos- 
sesses to obtain money to finance its construction 
program. More than $43,000,000 par value of such 
bonds are now available for immediate sale. 

‘‘(2) Efforts to remove the existing and immi- 
nent defaults in principal of and interest on bonds, 
which efforts include the following: (a) Cooperation 
with other governmental authorities in Cook County 
to speed up the collection of taxes; (b) The effort 
to obtain passage by the Illinois General Assembly 
of a bill authorizing the issuance of refunding bonds 
without referendum restrictions. 

‘*(3) An effort to obtain legislation eliminating 
the requirement of a referendum on bonds hereafter 
to be issued and sold, to pay for the work made 
necessary by the Supreme Court decree. 

‘*(4) Prosecution of the Packingtown litigation 
to a conclusion prior to the putting in of operation
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of the Southwest Side treatment works, so that it 
will be possible to make a charge for treatment of 

Packingtown wastes. 

‘*(5) Continued efforts to obtain a loan from the 
Reconstruction Finance Corporation, or to obtain 
the necessary amendment of the Emergency Relief 
and Construction Act, in order that such a loan may 
be obtained. 

‘‘(6) Continued economies in operation and ad- 
ministrative expenses, thus conserving the resources 
and retaining the confidence of the taxpayers in the 
administration of the District.’’? (Tr. of Wash. Pro. 
545-546. ) 

‘‘We respectfully suggest to the Master that the 
financing measures which are hereinafter specifi- 
cally enumerated and commented upon, are in our 
opinion both unreasonable and unnecessary and in 
some cases, in our judgment, would be wholly in- 
effective. We name first that of requiring the State 
of Illinois to finance the construction program. 
Your Honor might say, well, why should you, a 
citizen of the Sanitary District, be exercised about 
what, if anything, is done to the State of [linois? 
We answer, for the following reasons: 

‘‘Assuming without conceding, that the obligation 
to finance the District’s construction program is a 
primary obligation of the State of Illinois, and 
assuming without conceding, that the Federal Su- 
preme Court possesses the power to order or direct 
the State of Illinois to assume or undertake that 
obligation, it is respectfully submitted that such 
action would be highly inexpedient at this time or 
at any time. Manifestly such procedure would be 
anomalous and most unusual. Unquestionably, in 
so far as the people of Illinois outside the limits 
of the Sanitary District have any feeling upon the 
subject, they feel that the burden belongs to the 
Sanitary District and should be borne by the Sani- 
tary District which is the territory immediately 
benefited by the improvement.’’ (Tr. of Wash. Pro. 
560-561.)
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‘Moreover, it is perfectly clear that such pro- 
cedure not only would result in not saving time but 
probably would have the opposite effect. The tax- 
payers residing, let us say, in Danville or in a rural 
neighborhood would feel that there is not more rea- 
son why they should be taxed to pay for sewage 
treatment works in Chicago than there would be for 
requiring them to help pay for fire engine houses 
and police stations in Chicago, and an effort to levy 
a general tax for the purpose of financing this pro- 
eram would require first of all appropriate action 
by the General Assembly. 

‘‘Assuming such action, the proposed tax levy in 
our judgment would meet with vigorous resistance 
in the courts and otherwise. The litigation neces- 
sary to establish the validity or otherwise of the 
tax, therefore, would consume from one to three 
years. Should the State authorities undertake to 
sell bonds, they would be confronted by the provi- 
sions of the constitution which positively require 
after appropriate action by the legislature the sub- 
mission of such a proposition at a general election 
to the voters. It is inconceivable that any consider- 
able number of the voters of Illinois outside of 
Cook County would vote to approve such a bond 
issue, and it is doubtful whether, even in Cook 
County, a majority of the voters would favor such 
a procedure.’’? (Tr. of Wash. Pro. 562-563.) 

‘‘We must respectfully ask your Honor not to 
overlook the practical aspect of the situation, how- 
ever. Suppose such a levy were made by the legis- 
lature. It would not get into collection, of course, 
until about a year from now. As soon as that at- 
tempt is made to collect it, we would say that it is 
as certain as anything human can be that some tax- 
payer, or, perhaps, a large number of taxpayers 
would file objections to the validity of the tax.”’ 
(Tr. of Wash. Pro. 565-566.) 

‘“ Assuming that all the obstacles in the way of the 
State financing the program should be overeome—
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which would, of course, involve a very material pe- 
riod of time—there would still remain a very con- 
siderable delay incident to the transfer of the man- 
agement of a project of this magnitude from one 
administrative body to another, with the reorgani- 
zation of forces, ete., that would be necessary.’’ 
(Tr. of Wash. Pro. 569-570.) 

Testimony was introduced on behalf of the State of 

Illinois which established that there was a deficit of 

$8,150,000 as of December 31, 1932 in receipts for gen- 

eral operating expenses for the year 1932 (Rec. 1879). 

The deficit arose out of the fact that the State, in its 

various funds, was unable to meet its obligations during 

the year 1932 from general revenue, and it was obliged 

to borrow $8,150,000. (Rec. 1890.) It is estimated by 

the State of Illinois that this deficiency will be increased 

to $15,300,000 on December 31, 1933 (Ree. 1926). 

In order to balance expenditures as against receipts, 

and to keep the deficit at the level existing on Decem- 

ber 31, 1932, it will be necessary for the administration 

of the State of Illinois to reduce expenditures or to pro- 

vide other revenues to the extent of an additional 

$7,150,000 (Ree. 1946). 
We submit that the Special Master has not given 

proper consideration to the financial requirements for 

unemployment relief. The Chairman of the Illinois 

Emergency Relief Commission has estimated the needs 

for unemployment relief in Cook County for 1933 at 

$80,000,000 (Rep. 73; Rec. 1537). It has been estimated 

that the Sales Tax referred to by the Special Master 

(Rep. 121), which has been passed, may produce between 

$30,000,000 and $60,000,000, of which Cook County will 

receive approximately 50% (Ree. 2019). The Sales Tax 

is to be distributed to the counties in the ratio that the 

population of the county bears to the population of the
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State. Over half of the population of the State is in Cook 

County. On the basis of the highest estimate the most 

that Cook County will receive from the Sales Tax will 

approximate $30,000,000, leaving a deficit of approxi- 

mately $50,000,000, which must come from some source. 

The Special Master states: ‘‘The need of borrowing 

for other purposes is not to be overlooked. * * No neces- 

sity for these borrowings appears to be greater than the 

one before the Court’’ (Rep. 120). 

We submit that the need of funds for unemployment re- 

lief, in the interests of self-preservation and for humani- 

tarian purposes, is paramount. Governor Horner stated: 

‘‘Approximately 800,000 persons throughout our 
state, by reason of widespread unemployment, have 
become entirely dependent upon private and public 
relief, and, of course, have enlisted the sympathetic 
interest and concern of both state and federal gov- 
ernments. At first, our efforts in Illinois were made 
to give aid through private subscriptions and agen- 
cies, and through local public charities. When those 
resources were exhausted, and they were shortly, 
every possible method was devised to meet the almost 
ghastly situation. Through the Illinois Emergency 
Relief Commission, with the aid of the Reconstruc- 
tion Finance Corporation, public funds have been 
used to an almost fabulous extent. More than thirty 
odd million dollars have been furnished alone by the 
Reconstruction Finance Corporation. 

* * * * * * 

‘‘It is not difficult to imagine the possibility of 
bread riots, and like difficulties, in the large cen- 
ters of this state, where relief is not available and 
unemployment still continues. We are trying to meet 
the necessity for relief by a sales tax, which has 
already gone through our State Senate, and is now 
under consideration by our House of Representa- 
tives, and we are not sure of easy sailing by any 
means in that house.
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‘‘With these difficulties facing the state entirely on 
the problem which deals so intensely with human 
sympathies, you can well imagine the insurmount- 
able difficulties our state would have in carrying 
an additional burden resulting from asking the entire 
state to bear the cost of an obligation which the Su- 
preme Court has fixed upon a limited locality in the 
state, such as the Sanitary District’? (Rec. 1978- 
1980). 

The Constitution of the United States was ordained, 

as stated in its preamble, to ‘‘insure domestic tranquil- 

lity’? and ‘‘promote the general welfare.’’ In a contro- 

versy between states, one of the considerations of this 

Court in entering a decree should be the effect of the 

decree upon domestic tranquillity and general welfare. 

Before entering an injunctional order having as its pur- 

pose the enforced construction of the sewage treatment 

works of the Sanitary District before 1938, at all haz- 

ards, regardless of the present expressed inability of 

the people of the State of Illinois or of the Sanitary 

District to assume the burden, this Court should con- 

sider the attitude of the sovereign state and its people 

toward the reasonableness of the burden placed upon 

them. If the State of Illinois is confronted with making 

a choice between providing for the unemployed and 

caring for the urgent needs of its people, or providing 

funds for the immediate construction of sewage treat- 

ment works which will have the effect of raising the 

level of Lake Michigan about three and one-half inches 

over that which has prevailed for the last twenty-five 

years, it may be anticipated as a possibility that the 

State will give prior consideration to the necessities of 

life for such of its people as are unable to sustain them- 

selves because of economic conditions. 

Kiven though the Court may have the power to enter 

an order as recommended by the Special Master, never-
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theless the State of Illinois, with all due respect and 

deference, in the exercise of its sovereign power, may 

be compelled to defer to what it regards as a higher need. 

And unless this Court gives a like consideration to the 

human and practical aspects of the question, there may 

arise a situation which might disturb domestic tran- 

quillity. Mutual deference by component parts of the goy- 

ernment, each to the other, should always be the rule, 

regardless of the power of the Court and regardless of 

the rights of the States. 

The Rivers and Harbors Act of July 3, 1930, contains 

an appropriation for compensating works which, when 

constructed, will restore the Lakes to their former 

level. 

The Sanitary District respectfully submits that there 

is no necessity for an immediate enlargement or modifi- 

cation of the decree. Charges of bad faith on the part 

of the defendants have not been sustained. Due dili- 

gence has been exercised. Controlling works are not 

necessary to effect the reduction in diversion to 5,000 

¢e.f.s. The diversion may never be reduced below 5,000 

e.f.s in view of the Rivers and Harbors Act of July 3, 

1930. The Southwest Side Treatment Works will be 

constructed in conjunction with the West Side Treat- 

ment Works on the West Side site. The Sanitary Dis- 

trict is prepared to construct these works as soon as the 

necessary funds, which the Sanitary District is endeavor- 

ing to obtain, are available. Ample time remains for 

the construction of these works by December 31, 1988. 

There is no emergency which requires financial participa- 

tion by the State in the sewage treatment program. In 

the judgment of the Sanitary District the measures sug- 

gested by the Special Master will not expedite the com- 

pletion of the sewage treatment works; the Sanitary
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District is opposed to the shifting of the responsibility 

and financial burden to the State because it is unreason- 

able and unnecessary. 

Respectfully submitted, 
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District of Chicago. 
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