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BRIEF ON BEHALF OF THE STATE OF ILLINOIS 

IN OPPOSITION TO REPORT OF SPECIAL 

MASTER McCLENNEN, 

  

INTRODUCTION AND OUTLINE oF BRIEF. 

  

Before explaining the nature of the brief herein sub- 

mitted on behalf of the State of Illinois, comment on 

the state of the record is required. The Special Master 

introduces his report by the statement that he has noted 

therein the objection of the parties. The court directed



2 

in this case a summary proceeding and interpreting this 

requirement, the Special Master allowed counsel an op- 

portunity to see a tentative draft of his proposed re- 

port. This was submitted immediately upon conclusion 

of the oral argument and many of its provisions and 

recommendations were necessarily not considered by 

counsel in that argument. He allowed five days in which 

counsel could send to him in Boston suggestions for 

modification of his tentative report. The argument took 

place in Washington. Counsel for the State of Illinois 

therefore was unable, within the time permitted, to sub- 

mit specific suggestions for modification. As a result 

the statement that the objections on behalf of the State 

of Illinois have been noted is not entirely accurate. In 

the main the report is correct as to our objection but the 

State objects to the report generally and should not be 

precluded on this record from pressing for consideration 

any contention. 

  

The first two questions submitted by the order of ref- 

erence to the Special Master deal with performance by 

the Sanitary District and particularly with details in its 

construction program. They also peculiarly involve 

consideration of the charges of bad faith pressed by the 

complainants. The State of Illinois joins with and af- 

firms the contentions submitted as to the Master’s con- 

clusions on these two questions by the Sanitary District, 

and particularly desires to repudiate the implications of 

bad faith, which we submit are unfairly suggested in the 

Master’s Report. But the State in this brief will not dis- 

cuss these two questions except as they are necessarily 

involved in the choice of remedies—a matter definitely 

comprehended in the third question. 

The third question in the order of reference directed 

the Master to report: 

‘*(3) As to the financial measures on the part of
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the Sanitary District or the State of Illinois which 
are reasonable and necessary in order to carry out 
the decree of this court.’’ (Italics ours.) 

In considering this question the Master has found an 

interruption to the going forward by the Sanitary Dis- 

trict in carrying out of its program for artificial 

treatment of sewage, and has further found that this in- 

terruption has occurred from causes not within the con- 

trol of the Sanitary District. The Master has, however, 

wrongly assumed that the mere existence of this wmter- 

ruption presents an emergency. His assumption is that 

the restoration of the rights of the complaining states is 

so imperative as to compel, in dealing with this emer- 

gency, any remedy, however extraordinary or doubtful, 

which might conceivably le within the authority of this 

court. 

In this brief we propose, first, to direct the court’s at- 

tention to certain facts apparent in this record to which, 

as we contend, the Master has failed to give sufficient or 

any consideration. These facts demonstrate, as we see it, 

that notwithstanding the interruption to the program, 

the ‘‘just rights of the complainant states,’’ limited 

solely to the restoration of lake levels, will be produced 

by other agencies at a time sooner than if the original 

decree herein were fully and completely complied with. 

This situation, to which the Master gave no attention, 

entirely changes the character of any claimed emer- 

gency. 

We shall then discuss the impractical nature of the 

recommendations submitted by the Master, which we con- 

tend are entirely unreasonable, and particularly so when 

contrasted with the extent of the actual emergency as 

affected by the facts last above referred to. We shall 

then discuss the question as to whether the State of Tlli- 

nois is primarily liable; whether this case has involved
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a fair and final determination of such liability, and shail 

urge the constitutional right of the State of Illinois to 

leave financial responsibility for the acts of the Sanitary 

District solely upon the District. 

Finally we shall discuss the very grave questions pre- 

sented by the Master’s Report as to the nature of the 

power of the Supreme Court, which he recommends 

should now be asserted. 

I. 

FACTS OF RECORD GIVEN INSUFFICIENT OR NO CONSIDERATION 

BY THE SPECIAL MASTER, SHOW THAT LAKE LEVELS WILL BE 

RESTORED BY OTHER AGENCIES SOONER THAN IF THE ORIG- 

INAL DECREE HEREIN WERE FULLY CARRIED OUT. THERE 

EXISTS, THEREFORE, NO PRESENT EMERGENCY CALLING FOR 

THE IMMEDIATE APPLICATION OF ADDITIONAL OR EXTRAOKR- 

DINARY EQUITABLE REMEDIES. ON THE CONTRARY THE DE- 

CREE SHOULD NOW BE MODIFIED TO ALLOW TO THE SANI- 

TARY DISTRICT REASONABLE OPPORTUNITY TO AWAIT THE 

END OF THE DEPRESSION. 

The Special Master’s report finds that the Sanitary 

District, through causes not under its control, has been 

compelled to interrupt progress of its sewage disposal 

construction program for more than one and a half years. 

These causes—the failure to collect taxes and the inabil- 

ity to sell bonds—are clearly the consequences of the 

business depression. Postponement in enforcing an im- 

mediate injunction stopping all diversion by the Sani- 

tary District for sanitation purposes was originally al- 

lowed and required by the Court in this case, solely for 

the reason that such immediate cessation of diversion 

would endanger the lives and health of the people of 

Cook County. Clearly the decree must be modified to 

accommodate its requirements to the delay which has
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already taken place and the further delay which is in- 

evitable. This accommodation is required by the same 

compelling humanitarian necessity which originally in- 

duced the Court to postpone the final stoppage of di- 

version. 

We point out below that the ultimate result of stop- 

ping the diversion—the restoration of lake levels—is 

required to be accomplished by other agencies, under 

appropriate action of Congress; and, if adopted, under 

the express provisions of the pending Canadian-St. 

Lawrence Seaway Treaty, and at a date sooner than 

would be accomplished if the decree had in all particu- 

lars been met. We assert therefore, there does not at 

present exist any emergency whatever calling for the 

adoption of extraordinary remedies, since the accom- 

plishment of this ultimate result is the entire measure 

of the relief allowed the complaining states herein. 

We also point out below that the jurisdiction of this 

Court has been altered and limited by an Act of Con- 

egress adopted since the decree. This statute compels 

legal attention to navigation benefits resulting from the 

diversion which the Court held originally, because of 

failure of Congress to act, could not be given considera- 

tion. The action whose omission so resulted has now 

taken place. The Court’s original decree gave consider- 

ation only to the navigation requirements of the Chicago 

harbor. By subsequent act of Congress other navigation 

requirements now must be considered. 

By way of emphasizing this requirement, we call the 

Court’s attention to the position taken recently in this 

case by the original intervening defendant states, Mis- 

souri, Kentucky, Tennessee, Arkansas, Mississippi and 

Louisiana, who applied for leave to appear before the 

Special Master in this reference and present their con- 

tentions in reference to this very issue, with an oppor-
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tunity upon the record so made subsequently to ask a 

modification of the original decree herein. This Court 

summarily disposed of this application by an order 

which read: ‘‘The motion to modify the decree is de- 

nied.’? The motion, however, was in effect for an en- 

largement of the reference to permit consideration of 

this issue. The Special Master has, as we point out be- 

low, made a finding on this very point—the extent to 

which diversion from Lake Michigan will benefit naviga- 

tion on the waterway from Lake Michigan to the Mis- 

sissippi below the Sanitary District Canal. These bene- 

fits have heretofore been excluded from consideration 

because of the failure of Congress up to that time to 

act. The record, therefore, presents this anomalous and, 

we respectfully submit, improper situation. Not only 

the State of Illinois but six other states, by formal ap- 

plication, press for consideration navigation benefits re- 

sulting from the diversion and point to an act of Con- 

gress which eliminates any bar to consideration of these 

benefits. These intervening defendant states have been 

denied an opportunity to present their rights. Yet the 

Special Master has made a finding on this point. As we 

point out below this finding was improper and obviously 

the result of misconstruction of the Act of 1930, but 

in any event the issue, we respectfully suggest, should 

not be disposed of now without due and proper allow- 

ance of an opportunity to the intervening defendant 

states to present fully their contentions. 

For the reasons pointed out below we also respect- 

fully suggest that the jurisdiction of this Court has been 

modified in the premises, its power to control the diver- 

sion is affected by an exercise of the paramount au- 

thority of Congress and on this further ground its decree 

should now be modified.



A. 

THE PROVISION OF THE RIVERS AND HARBORS ACT OF 1930 IN 

REFERENCE TO THE ILLINOIS WATERWAY IS AN EXERCISE OF 

THE PARAMOUNT AUTHORITY OF CONGRESS AND CALLS 

UPON THIS COURT TO SO MODIFY ITS DECREE AS TO AVOID 

ANY POSSIBLE INTERFERENCE THEREWITH, THE SPECIAL 

MASTER HAS MISCONSTRUED AND MISUNDERSTOOD THE 

EFFECT OF THIS STATUTE. 

In the original opinion herein written by the late 

Chief Justice Taft the Court affirms the authority of 

the Secretary of War, on recommendation of the Chief 

of Engineers, under Section 10 of the Act of March 8, 

1899, to authorize a diversion from Lake Michigan which 

has a reasonable relation to benefits to navigation. The 

court held that in the absence of a congressional project 

for the development of a waterway from Lake Michigan 

to the Mississippi and thence to the Gulf of Mexico, 

navigation benefits from the diversion to the Illinois 

and Mississippi Rivers, concerning which adequate find- 

ings were made in the Special Master’s first report, 

could not be a legal basis for a permit by the Secretary 

of War for such diversion. On rereference, therefore, 

the Special Master was specifically directed to give con- 

sideration to the navigation requirements of the Chi- 

eago harbor only, and his report on rereference very 

clearly and definitely shows that his recommendations 

were made solely from this standpoint, and in strict 

compliance with the court’s direction. 

As might be expected in view of the original assertion 

of the Secretary of War’s power, in the second opinion 

herein written by Mr. Justice Holmes the court makes 

it clear that its decree and any of the action of the par- 

ties shall be subject to any subsequent assertion of the
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paramount power of Congress or its lawfully delegated 

agent, the Secretary of War. The decree herein con- 

tains numerous and definite reservations obviously de- 

signed to permit this principle to apply. 

By the Rivers and Harbors Act of 1930, approved 

July 3, 1980, Congress adopted what was called the Illi- 

nois River item reading as follows: 

‘‘Tllinois River, Illinois, in accordance with the 
report of the Chief of Engineers, submitted in Sen- 
ate Document Numbered 126, Seventy-first Con- 
gress, second session, and subject to the conditions 
set forth in his report in said document, but the 
said project shall be so constructed as to require 
the smallest flow of water with which said project 
can be practically accomplished, in the development 
of a commercially useful waterway: Provided, That 
there is hereby authorized to be appropriated for 
this project a sum not to exceed $7,500,000; Pro- 
vided further, That the water authorized at Lock- 
port, Illinois, by the decree of the Supreme Court 
of the United States, rendered April 21, 1930, and 
reported in volume 281, United States Reports, in 
Cases Numbered 7, 11, and 12, Original—October 
term, 1929, of Wisconsin and others against Illinois, 
and others, and Michigan against Illinois and others, 
and New York against Illinois and others, according 
to the opinion of the court in the cases reported as 
Wisconsin against Illinois, in volume 281, United 
States, page 179, is hereby authorized to be used 
for the navigation of said waterway; Provided fur- 
ther, That as soon as practicable after the Illinois 
waterway shall have been completed in accordance 
with this Act, the Secretary of War shall cause a 
study of the amount of water that will be required 
as an annual average flow to meet the needs of a ~ 
commercially useful waterway as defined in said 
Senate document, and shall, on or before January 
31, 1938, report to the Congress the results of such 
study with his recommendations as to the minimum 
amount of such flow that will be required annually 
to meet the needs of such waterway and that will 
not substantially injure the existing navigation on
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the Great Lakes to the end that Congress may take 
such action as it may deem advisable.’’ 

This adopts as a Federal project the waterway from 

Lake Michigan to the Mississippi (there being prior 

projects covering all of the balance of the waterway not 

specifically described in the above expressions). As the 

result of this enactment, applying the theory upon which 

the court originally acted, it thereby became the duty of 

the Secretary of War as a matter of law wm deciding 

upon the issue of any permit under Section 10 of the 

Act of 1899 to give consideration not only to the naviga- 

tion benefits resulting from the diversion wm the harbor 

of Chicago, but also in the Illinois waterway. 

This statute specifically directed the Chief of Engi- 

neers, after the project was completed and actual 

navigation had begun, to investigate and determine the 

navigation needs in the waterway for water from Lake 

Michigan. The Special Master, we submit, in dealing 

with the effect of this statute has entirely misunderstood 

its provisions. He says (Report, p. 27): 

‘‘The Act by adopting the report of the Chief of 
Engineers provided for no larger flow than the de- 
cree allows. There is no present Federal project 
requiring more diversion than the decree allows. 
There is no indication that Congress will hereafter 
allow a greater diversion. The provision of the Act 
for the smallest flow leaves no discretion to the Sec- 
retary of War to permit a larger diversion for this 
project. Congress has exercised its full authority 
directly, without leaving a part in the hands of the 
Secretary. * * *” 

Each statement above is erroneous. 

The first sentence is a complete misconception of what 

the Act provides. The Act adopts the flow permitted 

under the decree, but, clearly, only until subsequent ac- 

tion may be taken as a result of the report of the Chief 

of Engineers called for by the Act, The Act does not
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adopt the contemplated report of the Chief of Engineers 

but leaves action thereon either to Congress itself or to 

the Secretary of War under the statute of 1899. 

The second sentence in the quotation above is an asser- 

tion as to the ultimate fact to be determined by the Chief 

of Engineers in the report directed by the Act. The en- 

tire question to be decided by that report is the amount 

of diversion required for this waterway adopted by the 

Act. The Master gives no reason for his assertion of 

this conclusion of fact, and since Congress reserves the 

question until the report comes in, it would be clearly 

improper for this Court or the Master now to consider 

it. As to the third sentence above, it will be sufficient to 

point out that there is no indication that Congress will 

not hereafter allow a greater diversion. 

As pointed out above six sovereign states have re- 

asserted rights to a lawful consideration of these bene- 

fits to navigation. This act of Congress has removed 

what this court heretofore considered a bar to such con- 

sideration. 

The most material error, however, is the Master’s 

complete failure to properly interpret the provision in 

the language above as to the smallest flow required for 

the diversion. In this connection we contend and have 

contended before him that it was incumbent upon the 

Master, and now upon this court, in construing the above 

provisions of this Act, to give proper consideration and 

effect to other language in the same statute reading as 

follows: 

‘‘Great Lakes connecting channels: The existing 
projects are hereby modified so as to provide a chan- 
nel suitable for vessels of 24-foot draft when the 
ruling lake is at its datum plane, and including the 
construction of compensation works, as set forth in 
paragraphs 30, 31, 48, 67, 69, 70, 71, 76, and 77 of 
the report of the special board of engineers dated
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February 14, 1928, and submitted in House Docu- 
ment Numbered 253, Seventieth Congress, first ses- 
sion. The amount hereby authorized to be ex- 
pended upon said channels is $29,266,000.’’ 

The engineers’ report, House Doc. No. 253, contains 

a letter from Gen. Jadwin, then Chief of Engineers. 

Sections of the report specifically referred to in the above 

provision of the statute were offered and received in 

evidence before the Special Master. The letter of Gen. 

Jadwin, a part of House Document No. 253, reads in 

part as follows: 

‘““The Special Board agrees with the Joint Inter- 
national Board that compensating works should be 
constructed in Niagara and St. Clair Rivers to com- 
pensate for diversion and for enlargement of the 
lake outlets. The works proposed in the St. Clair 
River are a series of submerged rock sills, the exact 
number to be determined as the work progresses, 
estimated to cost $2,700,000.00. Contraction works 
are proposed in the Niagara River just above Ft. 
Erie. They would consist of a rock filled timber 
crib, a stone weir, and submerged sills, estimated to 
cost $700,000.00 with $5,000 annually for mainte- 
nance. Further enlargement of the St. Clair River 
to provide for 24 foot or 22 foot navigation would 
necessitate additional compensating works estimated 
to cost $200,000.00 for 24 foot navigation and $100,- 
000.00 for 22 foot navigation. The Special Board 
estimates on the basis of a diversion at Chicago of 
8500 second feet that the Chicago Drainage District 
should contribute $1,750,000.00 to the cost of the 
compensating works, as contemplated in the permit 
granted by the Secretary of War. It further states 
that while the amount of the Chicago diversion may 
be changed before the compensating works are con- 
structed, the cost of such works to the United States 
would not be materially affected.”’ 

The recommendation of the Chief of Engineers as 

shown by this letter is for the construction of compensa- 

tion works as described, and this was, as shown by the 

quotation from the statute above, the project adopted.
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We direct the attention of the court also to the provi- 

sion contained in the same statute last above quoted, 

providing for an improvement to a 24 foot navigable 

depth. The original report of the former Special Master 

stated (pp. 118, 114) that vessels on the Great Lakes are 

designed to navigate to 24 feet. 

That Master’s report places the great damage from 

the diversion, and its resulting lowering of levels, almost 

exclusively upon its interference with the capacity of 

the large ore-carrying vessels on the Great Lakes. As 

a result of the project above provided by Congress in 

the Act of 1930 the depth is increased from the previous 

limiting depth of from 19 to 21 feet to 24 feet, thus al- 

most entirely minimizing the navigation damage from 

the diversion. 

Aside from that, however, the requirement of com- 

pensating works restores the levels. If it be possible 

to restore the levels with a diversion of 8,500 second feet 

as is contemplated and recommended by the Chief of 

Engineers, can there be any question about the fact that 

in relating the amount of diversion down the Illinois 

waterway for the navigation benefits thereby to be de- 

rived on that waterway to the maintenance of lake levels 

on the Great Lakes the War Department is given a wide 

discretion? Within the requirements as set forth in the 

Illinois River item above, that the diversion be the least 

possible without harmful effect upon lake levels, there 

is in fact a wide range. 

The Special Master has entirely overlooked the effect 

of these other two provisions of the same statute which 

must be read in conjunction with the Illinois River item. 

If the levels are to be restored, and this restoration con- 

templates a diversion of 8,500 second feet, as is shown 

by Gen. Jadwin’s letter, clearly the War Department 

without any harmful effects to the levels of the lakes,
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after the restoration, could recommend for the benefit 

of Illinois River navigation a diversion up to that 

amount. 

This restoration of levels, it must be understood, 

clearly restores all the ‘‘just rights’’ of the complainant 

states. When this is accomplished the purpose of the 

decree herein is achieved. But this statute, with due 

regard to the complainant’s rights, indicates the interest 

of Congress to use to a reasonable extent, later to be 

determined, Lake Michigan water to benefit navigation 

on the waterway to the south. We here point out the 

wide discretion the facts necessarily allow for this 

future determination, while still allowing for the main- 

tenance of lake levels. 

These necessarily are complicated engineering ques- 

tions, and with entire propriety left to the discretion of 

the War Department. The Special Master must, we as- 

sume, have misunderstood their relation and effect upon 

the controversy here involved. 

But, as a result of this statute, we insist in the first 

place that the ultimate determination of the amount of 

diversion for navigation on the waterway is reserved. 

That fact is to be determined by the Chief of Engineers 

after operations have begun on a completed channel. 

Within the power vested in the Secretary of War to act 

upon the recommendation of the Chief of Engineers 

under Section 10 of the Act of 1899, as clearly and defi- 

nitely interpreted and asserted by this court in this case, 

upon the coming in of the report of the Chief of Engi- 

neers called for by this statute, the Secretary of War on 

such recommendation could approve the diversion so 

determined. We submit this conclusion cannot be 

escaped. 

The decree of this court is based, as stated above,
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solely upon the navigation requirements of the Chicago 

harbor and without contemplation of the actual restora- 

tion in fact of lake levels, and limits the diversion in 

1938 to 1,500 second feet. We have no means of know- 

ing now what the determination of the Chief of Engi- 

neers in the required report will be. But if his recom- 

mendation calls for a diversion in excess of 1,500 second 

feet, clearly the decree of this court is a bar to giving 

effect to what the court has already held in this case is 

and would be a lawful exercise of authority by the War 

Department. We, therefore, respectfully suggest that 

this court should modify its decree so that it in no way 

interfere with the future full and free exercise of the 

discretion lawfully imposed upon the War Department. 

There is apparent in the Special Master’s discussion 

of this statute, as well as in his comments upon the con- 

trolling works issue, a strong suggestion to this court 

that it should now express its own opinion concerning 

these complicated engineering questions. We respect- 

fully urge that such suggestions are improper, and 

should be entirely disregarded by the court. The 

power of the Secretary of War upon recommen- 

dation of the Chief of Engineers has been set- 

tled, not only in this proceeding but in numer- 

ous other cases. It is a power to determine, 

upon experience and expert capacity, questions of fact 

as to the reasonableness or not of contemplated construc- 

tions in navigable channels or alterations thereof. This 

court surely will not attempt to influence in advance de- 

terminations which, under the express mandate of Con- 

gress, are to be made within this authority by the Chief 

of Engineers and submitted to the Secretary of War for 

his action. |
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B. 

BY THE ACT OF CONGRESS OF 1930 AND ALSO CONTEMPLATED 

UNDER THE PENDING TREATY WITH CANADA CONCERNING 

THE ST. LAWRENCE SEAWAY PROVISION IS MADE FOR COM- 

PENSATION WORKS TO RESTORE THE LEVELS OF THE GREAT 

LAKES. THIS RESULT UNDER BOTH THE STATUTE AND THE 

TREATY WILL OCCUR AT A DATE SOONER THAN IF THE ORIGI- 

NAL DECREE HEREIN WERE CARRIED OUT. WE INSIST THAT 

IF THE LEVELS ARE TO BE RESTORED AT A TIME SOONER THAN 

PERFORMANCE OF THE ORIGINAL DECREE WOULD PRODUCE, 

THERE IS IN FACT NO EMERGENCY PRESENT CALLING FOR 

THE EXERCISE BY THIS COURT OF ANY ADDITIONAL OR EX- 

TRAORDINARY REMEDY TO ASSIST THE COMPLAINING STATES 

TO THEIR RELIEF, 

We have referred above to the provisions of the Act 

of 1930 providing for the restoration of the levels of the 

Great Lakes by compensating works and have pointed 

to the specific item in the statute designed to produce 

this result. 

There was introduced in evidence before the Special 

Master (and his attention was directed to them on oral 

argument and in brief) the sections of House Document 

No. 253 referred to in the Great Lakes item above quoted 

dealing with compensating works, the numbers of which 

are set forth in the item. These state (Sec. 68): 

‘Tt is estimated that the contraction furnished by 
the structures will raise the low levels of Lake Erie 
by 0.7 foot and the high levels by a slightly less 
amount.’’ 

Section 70, likewise in evidence, says in part: 

‘“‘The approximate locations of the sills which 
were computed as necessary to effect a rise of 1 foot 
in the levels of Lakes Michigan and Huron, the back- 
water effect of the Niagara works considered, are 
shown on drawing No. 3.’’
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Section 71 recommends that in order to avoid any bad 

effects on the St. Lawrence River the construction works 

should be spread over about four years and suspended 

during extreme low water periods. 

There is pending before the Senate of the United 

States with the recommendation by the Foreign Rela- 

tions Committee that it be adopted, what is known as 

the Great Lakes St. Lawrence Deep Waterway Treaty 

between the United States and Canada. Under Para- 

graph (e) of Article VIII thereof the following prov:- 

sion for compensation works is made: 

‘‘(e) that compensation works in the Niagara 
and St. Clair Rivers, designed to restore and main- 
tain the lake levels to their natural range, shall be 
undertaken at the cost of the United States as re- 
gards compensation for the diversion through the 
Chicago Drainage Canal, and at the cost of Canada 
as regards the diversion for power purposes, other 
than power used in the operation of the Welland 
Canals; the compensation works shall be subject to 
adjustment and alteration from time to time as may 
be necessary, and as may be mutually agreed upon 
by the Governments, to meet any changes effected 
in accordance with the provisions of this Article in 
the water supply of the Great Lakes System above 
the said works, and the cost of such adjustment and 
alteration shall be borne by the Party effecting such 
change in water supply.’’ 

Upon the adoption of this treaty the appropriation 

made for the projects authorized in the Rivers and Har- 

bors Bill of 1930, including compensation works, by the 

War Department Appropriation Bill of 1931, becomes 

immediately available for carrying out this treaty re- 

quirement. So far as this litigation is concerned, this 

court must assume that the proper officers of the Gov- 

ernment, charged with official duty in the premises, will 

act, and either under the treaty or under the Act of 1930 

will go forward and perform those things necessary to
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restore the levels of the lakes to a point higher than be- 

fore they were reduced by the effect of the maximum di- 

version at Chicago. 

These matters were pointed out on oral argument to 

the Special Master, but his tentative report had been 

prepared before he heard the oral argument, and quite 

obviously their effect had theretofore escaped his con- 

sideration. | 

We now insist the provision for the restoration of the 

lake levels is of the utmost importance in its relation to 

the present issue before the court. 

Under the original opinion the complaining states are 

held entitled to the restoration of their just rights—the 

restoration of lake levels to result through the forces of 

nature from a cessation of the diversion. Cutting down 

or stopping the diversion is, therefore, no more than 

the means or instrumentality selected by this Court to 

restore the complainant’s ‘‘just rights.’’ This court, 

however, under times such as these and circumstances 

to be hereafter noted, will not do a useless thing. 

It may, with propriety, affirm its original injune- 

tion against further wrongful acts by the defendant 

Sanitary District. It may also enjoin any act by the 

State of Illinois, if such act be designed to assist 

the District in any wrongful action by it, and from 

doing anything which will repeat what the court 
has held in this litigation to have resulted in a wrong 

to the complaining states. But if those states are about 

to receive, by act of Congress lawfully adopted under its 

paramount power to regulate commerce and control nav- 

igation or by the treaty, all of the benefit which the 

complaining states were seeking in this litigation, what 

emergency now confronts the court, even though the de- 

fendants, through causes beyond their control, have
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stopped doing those things for their own protection which 

will permit them safely to adjust themselves to the de- 

cree? Is there any emergency whatever to justify any ex- 

traordinary procedure? 

The record shows clearly, and the Special Master so 

found, that the Sanitary District has stopped going for- 

ward with its construction program solely through lack 

of funds and as a result of causes beyond its control. 

The same is true as to the State of Illinois to any extent 

(even under the Master’s theory), for which the state 

may be held responsible herein. There is, therefore, 

only an emergency for the protection of the citizens of 

Cook County. There are 4,000,000 people whose lives 

and health will be endangered, as this court has found, 

if the diversion be reduced below the danger point, as a 

result of the court’s decree, in the absence of the comple- 

tion of this program of artificial protection. But this 

emergency is not an emergency jeopardizing, for the 

reasons above pointed out, the receiving of the desired 

remedy by the complaining states. The lake levels will 

be restored in another way. Under these circumstances, 

instead of this record calling upon this court to grant 

extraordinary remedies of the utmost harshness in view 

of economic conditions and for the exercise of a power 

never heretofore seriously contemplated, the record de- 

mands a modification of the decree by postponement of 

the several dates for reducing diversion until the eco- 

nomic depression has abated, tax collections in Cook 

County have become normal and funds are available for 

the completion of the protective program.
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II. 

THE RECOMMENDATIONS OF THE SPFCIAL MASTER HEREIN FOR 

THE SUGGESTED EXTRAORDINARY REMEDIES UNDER PRESENT 

CONDITIONS ARE UNREASONABLE AND IMPRACTICAL. THEY 

COMPLETELY FAIL TO MEET THE REQUIREMENT OF THE 

COURT THAT HE SHOULD NOW SUGGEST FINANCIAL MEAS- 

URES ON THE PART OF THE SANITARY DISTRICT OR THE 

STATE OF ILLINOIS WHICH ARE REASONABLE, JUSTIFIABLE 

ONLY THROUGH WHAT THE SPECIAL MASTER DEEMED WAS 

A COMPELLING NECESSITY TO MEET AN EMERGENCY CALL- 

ING FOR SPEED, IN FACT THEY WOULD PRODUCE GREATER 

DELAY THAN IF NO FURTHER ORDER WERE ENTERED. 

We shall only briefly discuss under this heading a few 

of the practical considerations which occur, and these 

comments are submitted on the assumption that the court 

deems it within its power to adopt the extraordinary pro- 

cedure of first seeking to control the legislative discretion 

of the General Assembly of Illinois by its mandate and 

then in controlling such discretion to force the General 

Assembly of Illinois to disregard the Constitution of 

Illinois. We do not however admit this court’s power 

can be carried so far. 

As shown by the Master’s Report, the General Assem- 

bly of Illinois is required by the State Constitution to 

adjourn on or before the first of July next, and customa- 

rily it adjourns about the middle of June in order to allow 

the Governor sufficient time to exercise his constitutional 

function of approving or disproving statutes adopted 

by the Legislature. Quite clearly, in view of the ef- 

fects of the depression upon the financial condition 

of the State, the constant necessity for unem- 

ployment relief, and other matters suggested in 

the Master’s Report, there is no likelihood of an
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adjournment by the General Assembly of Illinois this 

year until after this court will have concluded its ses- 

sions for the present term. The court, therefore, can not 

have its attention directed to any failure to comply with 

the suggested mandate recommended by the Special Mas- 

ter until it reconvenes in next October. 

We assume that if at the beginning of the next Oc- 

tober term the court’s attention were directed to a fail- 

ure on the part of the General Assembly of Illinois to 

comply with its mandate, the precedents heretofore fol- 

lowed in litigation of this kind will still prevail. The 

State of Illinois and its responsible officials will be al- 

lowed an opportunity to present relevant contentions be- 

fore the Court. The usual and fair method of this legal 

procedure, which this court so strikingly demonstrated 

in the long drawn out controversy between Virginia and 

West Virginia, we assume will still prevail and further 

legal delays will therefore follow. The court will then 

finally confront the serious problem as to how its man- 

date may be enforced. 

We assume the court will not read from this discussion 

any lack of respect upon the part of the State of Illinois 

to the dignity of this court, nor any suggestion of dis- 

loyalty by the State to the fundamental obligations of the 

Constitution of the United States. We find it very diffi- 

cult to suggest to the court with sufficient emphasis and 

gravity a proper understanding of the facts, the prac- 

tical difficulties which will confront the General As- 

sembly and the Governor of Illinois, if the recommen- 

dations of the Special Master should be adopted. From 

the beginning Illinois has followed the procedure usual 

in this country of organizing government by leaving to 

local municipalities a wide discretion. Our State Con- 

stitution requires that the taxing power which may be 

delegated by the Legislature to local municipalities, must
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be given to corporate authorities and the Supreme Court 

of Illinois in interpreting this requirement has held that 

such corporate authorities must be elected by the people. 

(SeeWetherell v. Devine, 116 Ill. 631, 635, 638.) Our 

Constitution in effect embodies to a marked degree the 

right and obligation of local self-determination or, as it 

is called in the polities of Illinois, the principle of home 

rule. 

In furtherance of the most praiseworthy object of pre- 

serving the health of citizens in Cook County and to af- 

ford a means of meeting an acute and dangerous situa- 

tion, in 1889 the Legislature of Illinois authorized by gen- 

eral statute the formation of a sanitary district and as 

a result the people of the Sanitary District of Chicago 

availed themselves of this privilege and by lawful election 

created the Sanitary District. This creation, therefore, 

was only in part the act of the State. This again illus- 

trates the nature of the process of the erection of govern- 

mental structure determined by the people of Illinois for 

themselves by their Constitution and laws. From the be- 

ginning the Sanitary District has been locally autonomous 

except, and this the Special Master entirely failed to 

note, the Legislature eventually modified the original act 

by imposing upon the Sanitary District the legal obliga- 

tion to create plants for the artificial treatment of sew- 

age in substitution of the original program of diversion 

and did this at a date preceding the beginning of these 

cases. 

State governments and institutions necessarily reflect 

the social and economic situation of the people in the 

State. Illinois has within Cook County more than 50 

per cent of the people and a still greater percentage of 

the taxable wealth of the State. Inevitably the interests 

of the balance of the State and of Cook County do not 

always seem to their respective representatives in the
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General Assembly identical. Whether such conflicts as 

have arisen in point of view be selfish or appropriate 

need not be considered, but this difference in attitude 

has served to keep alive and enforce to a marked de- 

gree the principle of local autonomy above referred 

to. It is not in Illinois a mere theoretical political doc- 

trine, but is an ever present principle which comes into 

play and has an effect upon almost every proposition of 

state-wide importance. 

This principle, as stated, has entirely controlled the 

growth, creation and conduct of the Sanitary District. 

The recommendation of the Special Master 1s wn effect 

that this court by mandatory imjunction set aside this 

controlling constitutional principle and direct the Gen- 

eral Assembly of Illinois completely to disregard tt. 

In times such as the present the burden of local 

taxation is almost unbearable. Where in fact it has 

proved unbearable to such an extent in Cook County as 

to be the sole cause for this pending proceeding, it is 

peculiarly the obligation of each member of the General 

Assembly, an obligation reflected in constant and re- 

peated demands of his constituents, to minimize and 

avoid any increase of tax burden. The mandate sug- 

gested by the Special Master in directing an issue of 

bonds by the State of Illinois would require the mem- 

bers of the General Assembly of Illinois from districts 

outside of Cook County to voluntarily assume, by their 

vote for the suggested statutes, the assumption of an 

additional tax burden. The Special Master suggests the 

possibility of postponement of the payment of these 

taxes and erroneously says (MeClennan Report, p. 

115): 

‘‘The principal of the $35,000,000 need not affect 
the tax rate for some years to come if the General 
Assembly decide against early maturities.’’
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This entirely overlooks the annual interest require- 

ments which must be made from taxation, even if early 

maturities of principal be avoided. 

These observations suggest only a few of the difficul- 

ties which the proposed mandate if entered by this court 

would impose upon members of the Illinois General As- 

sembly. 

By Article III of the Illinois Constitution, the powers 

of the government of the State are divided into three 

distinct departments—the legislative, executive and 

judicial—and it is specifically provided that no person 

or collection of persons being one of these departments 

may exercise any power properly belonging to either of 

the others, except as expressly directed or permitted 

by the Constitution. 

Even if the present counsel for the State of Illinois 

possessed a definite and decided opinion as to how the 

General Assembly of Illinois would deal with the pro- 

posed mandate, clearly, under this constitutional provi- 

sion, it does not he within our authority to speak for 

the Legislature in advance of its consideration of this 

problem. We can only suggest here a few of the diffi- 

culties involved. We submit, however, that whether the 

possibility be remote or be a very practical and pressing 

consideration, this court in deciding upon whether it will 

adopt the unheard of recommendations of Special Mas- 

ter McClennen should, with propriety, seriously contem- 

plate the possibility that the General Assembly of IIli- 

nois will not obey the mandate of this court. 

There is also necessarily presented by the mandate 

recommended by the Special Master, the function of the 

Governor of Illinois in this connection. Section 16, Ar- 

ticle V of the Constitution of the State of Illinois pro- 
vides in part as follows: 

‘‘Kivery bill passed by the General Assembly shall,
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before it becomes a law, be presented to the Gover- 
nor. If he approve, he shall sign it, and thereupon 
it shall become a law; but if he do not approve, he 
shall return it, with his objections, to the house in 
which it shall have originated, which house shall en- 
ter the objections at large upon its journal and pro- 
ceed to reconsider the bill. If then two-thirds of 
the members elected agree to pass the same, it shall 
be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered; 
and if approved by two-thirds of the members 
elected to that house, it shall become a law, not- 
withstanding the objections of the Governor; but in 
all such cases the vote of each house shall be deter- 
mined by yeas and nays, to be entered upon the jour- 
nal * * * 

Any bill which shall not be returned by the Gov- 
ernor within 10 days (Sundays excepted) after it 
shall have been presented to him, shall become a law 
in like manner, as if he shall have signed it, unless 
the General Assembly shall, by their adjournment, 
prevent its return, in which case it shall be filed with 
the objections in the Office of the Secretary of State, 
within 10 days after such adjournment, or become a 

law.’’ 

The Governor of Illinois, therefore, in this particular, 

as required by the Constitution, must exercise an essen- 

tial part of the function of the enactment of statutes 

in determining whether or not to utilize his right and re- 

sponsibility to veto bills he does not approve. 

The mandate recommended by Special Master Me- 

Clennen involves, therefore, the requirement that the 

proposed legislation when and if adopted by the General 

Assembly be submitted to the Governor after his ap- 

proval. If he should disapprove, a two-thirds vote of 

the Legislature by yeas and nays recorded in the journal 

is required. 

In effect, therefore, the proposed mandate would seek 

to control the legislative discretion of the General As- 

sembly of Illinois and the legislative discretion of the
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Governor of Illinois. Here again counsel for the State 

may not with propriety express any opinion as to the 

action the Governor may take under these possible cir- 

cumstances. But even if the Legislature should deem it 

necessary to override every controlling political and con- 

stitutional principle which has for a century guided leg- 

islative action in the State, and to overlook self-interest, 

as well as the definite requirements of their constituents, 

the Governor still must meet his constitutional respon- 

sibility. 

There was introduced in evidence before Special Mas- 

ter McClennen a few of the details in connection with the 

problem of unemployment relief in the State of Illinois. 

There is in evidence, before the court, reports of the 

State Commission dealing with this problem under state 

statute, and it is there stated that there are in Illinois, 

as shown by those reports, a total of 146,000 families de- 

pendent upon public funds for the bare necessities of 

life. As testified, for relief purposes a family is 

taken as constituting approximately 44 persons. These 

people are entirely dependent upon public funds for the 

bare necessities of existence. With tax collections de- 

linquent in Cook County, the source of more than 50 per 

cent of the tax revenue of the State, with estimated re- 

quirements to care for these people, as testified, exceed- 

ing eighty million dollars for the year 1933, the gravity 

of the problem, by these bare figures, stands revealed. 

We print as an appendix to this brief in full the testi- 

mony of Governor Horner given in this proceeding. He 

said in dealing with this phase of the existing difficul- 

ties in Illinois: 

‘‘Another great problem which confronts the State 
of Illinois at the present time is the unemployment 
relief. We are doing our utmost in this respect, but 
our financial capacity under existing conditions to 
meet bare necessities of human needs, seems utterly
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insufficient. So far, we have been able to do so by 
the help of the federal government. The nature of 
this problem, the constant appeal which must be 
made to the legislature in this connection, makes 
it one which every person in official responsibility 
knows. Without regard to any other consideration, 
in my opinion, it must come first. 

Approximately 800,000 persons throughout our 
state, by reason of widespread unemployment, have 
become entirely dependent upon private and public 
relief, and, of course, have enlisted the sympathetic 
interest and concern of both state and federal gov- 
ernments. At first, our efforts in Illinois were made 
to give aid through private subscriptions and agen- 
cies, and through local public charities. When those 
resources were exhausted, and they were shortly, 
every possible method was devised to meet the al- 
most ghastly situation. Through the Illinois Kmer- 
gency Relief Commission, with the aid of the Recon- 
struction Finance Corporation, public funds have 
been used to an almost fabulous extent. More than 
thirty odd million dollars have been furnished alone 
by the Reconstruction Finance Corporation. 

Our relief representatives are now in Washing- 
ton, seeking some six and one-half millions, or there- 
abouts, which, as I understand it, is the last moneys 
Illinois will be entitled to receive under the provi- 
sions of the present Reconstruction Finance Corpo- 
ration fund. * * * 

It is not difficult to imagine the possibility of bread 
riots, and like difficulties, in the large centers of this 
state, where relief is not available and unemploy- 
ment still continues. * * 

With these difficulties facing the state entirely on 
the problem which deals so intensely with human 
sympathies, you can well imagine the insurmount- 
able difficulties our state would have in carrying an 
additional burden resulting from asking the entire 
state to bear the cost of an obligation which the Su- 
preme Court has fixed upon a limited locality in the 
state, such as the Sanitary District. 

Of course, we cannot permit our fellow-citizens to 
starve, nor to deny them shelter, clothing and the 
mere sustenance of life. And, mind you, they are
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not those that are usually dependent upon charity; 
they represent hundreds of thousands of fine men 
and women, who are well and anxious to work, but 
who are so situated because of general unemploy- 
ment. Notwithstanding what the record in this case 
may have implied, I cannot believe that the sister 
states of Illinois are willing to destroy entirely the 
hope of our state in our effort to extricate ourselves 
from our present catastrophe. * * *’’ (Tr., 1977- 
1980.) 

(Nore: The numbers of those requiring relief 
given by Gov. Horner are actual, but as of a much 
later date than the reports above referred to.) 

The sales tax referred to by the Governor has with dif- 

ficulty, been passed and unless prevented from collec- 

tion by pending litigation, it is anticipated that it will 

produce approximately fifty million dollars of revenue. 

By the statute the entire receipts of the tax are to be 

devoted to unemployment relief. 

If $35,000,000 of bonds are to be voted under the man- 

date of this court by the General Assembly, and such 

legislative enactment approved by the Governor, the 

financial capacity of the State to meet these pressing and 

not to be exaggerated humanitarian necessities is limited 

to that extent. Under existing conditions it cannot be 

disputed that there is a very definite and fixed limit to that 

capacity. We shall discuss this further as it is our con- 

tention that under existing circumstances the state’s 

credit is insufficient to make salable these bonds, even if 

they be authorized. But what we here stress is the na- 

ture of the choice which the facts of the matter would 

impose upon the members of the General Assembly and 

the Governor if the Master’s recommendations be 

adopted. Humanitarian considerations, the necessity of 

caring for our own people must be given first considera- 

tion. This compelling necessity may well, if that be the 

choice, even come ahead of measures designed to prevent
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epidemics, disease and death. Even though the analysis 

made by the Special Master, who has ventured to assert 

that the Governor of Illinois, informed as he is, takes 

‘‘too gloomy’’ a view of the situation, be correct, reach- 

ing a contrary conclusion cannot be a basis for criticism. 

Let the court assume for a minute that the members of 

the General Assembly and the Governor should honestly 

believe, if they should approve the bonds recommended, 

that they would in truth and in fact divert funds which 

otherwise would be unavailable for the care of persons, 

citizens of the State of Illinois, otherwise without relief. 

Such a conclusion is far from unlikely as demonstrated 

by the testimony in this record. We need say no more, 

we submit, to press upon the court’s attention the prac- 

tical necessity of now giving consideration to at least the 

possibility, if no more, that the responsible officers of the 

government of Llnois cannot meet the obligation the 

Special Master asks this Court to impose upon them. 

We, therefore, ask the Court to assume for the sake of 

analyzing the situation that its mandate will not be fol- 

lowed. The Court must then adopt some procedure of en- 

forcement. The Special Master himself rejected a sug- 

gestion of the complainant states that an officer of the 

Court be appointed for the purpose of carrying out the 

decree. He said (McClennen Report, p. 37) : 

‘The complainants urge that the Court should ap- 
point a special officer of this Court to perform the 
decree on behalf of the State of Illinois and of the 
Sanitary District and at their expense, with exten- 
sive powers to contract, and to issue bonds of both 
and to levy and to collect taxes. The steps so urged 
are so inexpedient if not futile that they should not 
be taken, even if this Court has the power. This 
makes it unnecessary to decide whether the Court has 
this power. If I am in error, and the Court deems 
it should take the steps urged, a memorandum on the 
subject of power is included hereinafter for the con- 
venience of the Court.
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There is no reason to think that if the State of 
Illinois is ordered to do this work, any more will 
be necessary, or that a commissioner would be any 
more effective than an order of this Court. 

The construction of the Controlling Works should 
be begun this year, if authorization can be obtained. 
For reasons given hereinafter, neither the State nor 
the Sanitary District now has available money for 
this purpose this year. A commissioner exercising 
all the powers of the General Assembly of Lllinois 
and all the powers of the Sanitary District under 
the existing constitution and legislation cannot raise 
money this year for this particular purpose, until 
this Court has by its decree imposed a duty upon 
the State of Illinois to do this work. If the commis- 
sioner is to exercise direct powers of this Court su- 
perior to those of the Sanitary District and of the 
General Assembly to levy and to collect taxes and to 
issue bonds the necessary machinery cannot be set 
up in time. The commissioner would be received 
in Illinois as a carpet-bagger. He would need an 
army of subordinates to make the valuations, the as- 
sessments, and the collection of taxes from a reluc- 
tant people. His bonds would not find a ready mar- 
ket in Illinois and would be viewed with hesitation 
as a novelty elsewhere. He should not be vested 
with Governmental discretion by the Court for such 
a huge Governmental project. It would be a serious 
task for the Court to draft a code of laws to govern 
his operations. He would have to build up an engi- 
neering staff and to exercise a Judgment as to what 
particular kinds of structures should be built and 
what methods should be used for their construction. 
These and many more considerations of impractica- 
bility condemn the method.’’ 

These comments are pertinent observations upon the 

practical nature of the problem this court would con- 

front in attempting to enforce this suggested decree. 

Aside from the obvious difficulties so suggested, there 

are social and individual phases of the problem which, 

although suggested in argument to the Special Master, 

have not, we submit, received sufficient consideration.
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The country at large and the State of Illinois peculiarly 

is suffering the effects of the depression. The minds of 

citizens are easily affected by any abnormal disturbance 

of the conditions we have become accustomed to in our 

daily life. We venture to suggest that grave conse- 

quences would follow any attempt by the Supreme Court 

through any agency whatsoever to take over the exer- 

cise of governmental authority in the State of Illinois for 

the purpose of carrying out this proposed decree. 

These comments only suggest a few of the possible 

evils which might result from the adoption of Special 

Master McClennen’s recommendations. The gravity of 

these possibilities should, we submit, be contrasted with 

the purpose to be achieved by these doubtful, harsh and 

impracticable remedies. We have not a situation where 

the State of Illinois is called upon to raise funds which 

can be utilized by other states for their benefit and from 

which use the State of Illinois or the Sanitary District 

has been wrongfully depriving such states. The decree 

herein in its essence enjoined the continuance of acts by 

a local municipality of Illinois, which resulted in injury 

to the complaining states by reducing the levels of the 

Great Lakes. The Court did not direct an immediate in- 

junction, but postponed the performance of its injunc- 

tion for one purpose only,—to prevent the evil 

results to the health and lives of 4,000,000 peo- 

ple, which the Court itself found would follow from an 

immediate shutting off of the diversion. The Court post- 

poned performance in order to give the people affected 

an opportunity through expenditure of money in the 

creation of sewage disposal plants to protect themselves. 

The entire purpose of the Special Master’s recommen- 

dations, therefore, is solely to force the people of Cook 

County or their fellow-citizens in Illinois to do certain 

things in order to accommodate for themselves the
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Court’s original requirements as to the date diversion 

should be stopped. The sole benefit to the complainant 

states is to be the ultimate restoration of lake levels fol- 

lowing the cessation of diversion. We ask the Court to 

contrast the evils pointed out above with the ultimate 

benefit to the complainants—the addition of four inches 

of water on top of the vast surfaces of the Great Lakes. 

This result and this alone is the only result the complain- 

ant states are entitled to receive in this case. 

When, as we have shown above, the remedy the com- 

plainants seek—the addition of this four inches of water 

—is to be provided for them by other agencies, the con- 

trast between the relatively slight benefit to result from 

this remedy and the dangerous and, we submit, inequi- 

table consequences to follow the proposed means to 

achieve this remedy becomes sharper. This contrast 

demonstrates that the Special Master’s recommenda- 

tions are unreasonable. 

EVIDENCE IN THE RECORD DEMONSTRATES THAT DUE TO THE 

EFFECTS OF THE BUSINESS DEPRESSION THE STATE OF ILLI- 

NOIS DOES NOT POSSESS AT THE PRESENT TIME SUFFICIENTLY 

ASSURED FINANCIAL CAPACITY TO JUSTIFY THE ADOPTION OF 

THE SPECIAL MASTER’S RECOMMENDATIONS. 

After an opportunity to examine the recommendations 

contained in the tentative report which, it should be men- 

tioned, are those now before the Court, counsel for the 

State of Illinois sought and obtained an opportunity to 

present the facts as to the existing financial condition of 

the State. Although relevant to the inquiry before, this 

evidence had not beem presented because of its obvious 

embarrassment to important and delicate problems then 

demanding attention. There was offered the testimony 

of Director of Finance Rice, an officer of the State at 

the head of the Financial Department of the State, and



32 

also the testimony of Gov. Henry Horner, which we print 

in full as an appendix hereto and respectfully urge the 

Court to consider and weigh most carefully. 

The Director of Finance testified as did the Governor 

that immediately upon the Governer’s taking office early 

in January, he directed an inquiry in the nature of a 

survey as close, however, in manner, form and thorough- 

ness as possible to an audit, designed to reveal the finan- 

cial status of Illinois. 

The Special Master comments at pages 114 to 121 of 

his report upon this evidence. Many of his comments 

seem to us unjustified. The statement, for instance, that 

the bonds of the State have a high standing and are 

readily marketable, is clearly not justified by the present 

condition of the State. From this it appears that the 

State began the year 1933 with a cash deficit of shghtly 

exceeding $8,000,000. It was testified by the Director of 

Finance that allowing for economies already affected of 

over $3,000,000, and estimating revenues upon what was 

definitely testified to be a somewhat optimistic basis, the 

State would have a cash deficit at the end of the year 

exceeding $15,000,000. The deficit in cash arose very 

largely from the inability to collect taxes in Cook County. 

These tax delinquencies had already necessitated 

inter-fund borrowings through the process of selling te 

funds tax anticipation warrants. The margin, as shown 

by the survey of the Director of Finance, based on the 

estimated revenue and necessities for expenditures as 

outlined, was the dangerously small amount of $3,707,000. 

The deficit of over $15,000,000 would have to be made by 

inter-fund borrowings. It is necessary to suggest that 

this process may be subject to interruption or entirely 

prevented by litigation. It is equally apparent that tax 

collections may not come in the amount estimated and 

recent figures of collections in Cook County indicate
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grave doubt as to the basis taken in preparing these 

figures. 

Since bonds ean only be issued as the result of a popu- 

lar vote at a general election, and since under the law 

of Illinois the next General Election does not occur until 

November, 1934, the only means by which the State can 

finance itself, except by some new process of taxation, is 

the sale of tax anticipation warrants. These warrants 

are mere promises to pay out of tax collections when, 

as and if received. Interest is paid upon them but only 

at the time of payment of principal. These warrants 

are not held to be debts. They may be sold, however, if 

the credit of the State is good, and, to an even greater 

extent than bonds, their salability depends upon the way 

in which the bond market regards tax collections as rea- 

sonably certain within a reasonable period. Recent ex- 

periences in Illinois as set forth in the Master’s Report 

indicate grave doubt as to whether the State could sell 

such warrants and certainly it could not sell them in any 

large amount. 

The Master’s approach to this situation is well illus- 

trated by the following paragraph (p. 119 of his report) : 

“Tf the cost of construction of the Controlling 
Works and of the Sewage Treatment Works, were 
to be met from the annual levies of the next four 
years, it would present the question whether the ex- 
penditures for other purposes must be cut or 
whether the levies must be increased or whether the 
State must take effective steps to overcome sluggish 
tax collecting in Cook County. It might then be 
necessary to weigh Road Improvements $29,745,000 
against performance of duty by Sanitary Improve- 
ments $35,000,000. On the other hand, if this cost 
is to be met over twenty or more years in the pay- 
ment of bonds issued now from time to time, for the 
money borrowed for this purpose, the current ex- 
pected disbursements and receipts are less import- 
ant.’’
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When taxpayers have not funds available for tax col- 

lection and as a result their properties are sold or they 

have defaulted upon mortgages upon their homes, it is 

difficult to understand what further ‘‘effective steps’’ can 

be taken by the State ‘‘to overcome sluggish tax collecting 

in Cook County.’’ When, as is such a matter of public 

information that this court can take judicial notice of it, 

the school teachers of Cook County have not been paid 

for many months, when firemen and policemen have their 

wages and salaries in arrears, when the bonds of the San- 

itary District are in default and the bonds of Cook 

County are in default and the City of Chicago can not 

sell any more bonds, a situation of the utmost gravity is 

presented. The Court will remember that more than 50 

per cent of the taxable property, consequently more than 

50 per cent of the general property tax, is located in and 

collected from Cook County. The direct effect upon the 

revenues and financial condition of the State is apparent. 

The Special Master in the above statement suggests 

that road improvements, an item of $29,745,000, should 

be weighed against his recommendation of an additional 

expenditure by the State of $35,000,000. It was specifi- 

cally testified by the Director of Finance that actual im- 

provements were contemplated in a much less amount 

than $29,000,000, in the total of which administration, 
maintenance, highway police, expense of collecting taxes 

and many other items were also included. It is also 

pertinent to observe that it was testified by the Director 

of Finance that contracts had been let prior to the be- 

ginning of the year in such a way as to be valid obliga- 

tions of the State, calling for the use of most of the rev- 

enue in this item. There would be little, if any, avail- 

able for any Sanitary District construction within the 

year 1933, even if the Legislature of the State should 

desire to go counter to what is now required by law to 

be expended for this purpose.
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The Governor of the State testified: 

‘‘T have no hesitancy in saying that, unless condi- 
tions rapidly and marvelously change for the bet- 
ter, the capacity of our State to find a market dur- 
ing each of the next four years for thirty-five mil- 
lions of bonds, if such an unusual thing were re- 
quired by the Court, is an impossibility. This would 
be so even without the other present and future fi- 
nancial necessities of the State.’’ 

The Director of Finance expressed the same opinion. 

This Court, therefore, is given the choice between the 

conclusion of the Special Master and the testimony given 

under oath of the two men, the responsible officials, 

whose character and capacity cannot be challenged. On 

the one hand is the Special Master of this Court, who, 

in a summary way, as directed by this Court, conducted 

this investigation. He was without knowledge of con- 

ditions in Illinois as is shown by many of his misconcep- 

tions as to the law of the State, upon which there is not 

in this brief adequate opportunity to comment. The 

problem presented involves intangibles which can only 

be properly appraised by long experience and close fa- 

miliarity. These, the witnesses in question possess. The 

Special Master did not. There was no testimony what- 

ever controverting their conclusions. We respectfully 

submit the Special Master’s opinion on this point cannot 

be accepted. 

It surely must be admitted whatever view may be taken 

of this issue of fact, an issue, however, not presented by 

conflict of testimony, that there is doubt and will continue 

to be doubt as to the financial capacity of the State of 

Illinois to carry out the program of money-raising rec- 

ommended by the Special Master. If the depression 

rapidly diminishes, this program might be carried out. 

If it long continues or becomes worse, it clearly cannot 

be carried out. This, we confidently assert.
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We respectfully suggest that this doubt—what we be- 

lieve is no doubt but a certainty—as to the incapacity 

of the State to issue and market bonds in the required 

amounts, is a most important factor to which this Court 

must give serious consideration. 

As we have pointed out above, the estimated require- 

ments for unemployment relief for the year 1933 in the 

State of Illinois, an official and considered estimated 

amount which is not challenged in the slightest by any 

evidence in this record, is the staggering total of $80,- 

000,000.00. We have further shown, and here again the 

testimony is unchallenged, that the revenue to be derived 

from the recently adopted sales tax, all of which is to be 

devoted to relief, is $50,000,000.00. The State of Illinois, 

therefore, has been unable so far to provide by the 

amount of $30,000,000.00 the estimated requirements for 

unemployment relief. These are the facts, undisputed, 

shown by this record. Is this Court to assume that the 

State has easily available resources which can be de- 

voted, through the sale of bonds, to unemployment relief, 

which have not been exhausted in the face of these com- 

pelling necessities? The conclusion of the Special Mas- 

ter that bonds in the sum of $35,000,000.00 could be read- 

ily sold by the State is clearly contradicted by these facts.
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THIS LITIGATION HAS HERETOFORE PROCEEDED WITH A COM- 

PLETE ACQUIESCENCE BY THE COURT AND OPPOSING COUN- 

SEL IN THE FACT THAT THE SANITARY DISTRICT IS THE 

RESPONSIBLE DEFENDANT’ AND PROPERLY CHARGEABLE WITH 

PERFORMANCE OF THE REQUIREMENTS, DIRECT OR IMPLIED, 

OF THE DECREE HEREIN. NO ISSUE HAS HERETOFORE BEEN 

PRESSED OR ADEQUATELY DECIDED INVOLVING A COMPLETE 

DETERMINATION OF THE LEGAL LIABILITY OF THE STATE OF 

ILLINOIS. THE SPECIAL MASTER’S RECOMMENDATIONS ARE 

BASED UPON AN ASSUMPTION AS TO THE DECISION OF SUCH 

ISSUE AND ARE, THEREFORE, PREMATURE, 

We assume it will be unnecessary to cite to the court 

the now numerous decisions in which the court has ex- 

ercized its extraordinary jurisdiction to settle contro- 

versies between states. In all of those cases, we re- 

spectfully suggest, the utmost deference is shown to 

the rights of the sovereign states defendants therein. In 

none of them is there any summary disposition of the 

determination of the liability, its nature and extent, of 

the defendant state. 

In these cases the State of Illinois is made a defendant 

to bills in equity seeking an injunction to stop acts 

claimed to result in a nuisance. Since the active defend- 

ant—The Sanitary District of Chicago—is a municipal 

corporation of the State and in some ways subject to the 

control of the General Assembly of Illinois, with pro- 

priety the State was made defendant in order that the 

injunction sought should afford complete protection, if 

granted, against acts resulting in nuisance whether per- 

formed by the Sanitary District, the actual defendant, 

or by any other person or agency within the territory of 

the limits of the State.
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The State of Illinois has not heretofore sought to ob- 

ject to its having been joined with the Sanitary District 

as defendant for this purpose. It does not now so ob- 

ject. 

The Special Master’s recommendations, however, sub- 

mitted by him in response to the question of the Court 

as to what are the reasonable financial measures neces- 

sary in order to carry out the decree of the Court to be 

undertaken on the part of the Sanitary District or the 

State of Illinois seem to us, with the utmost deference, 

to involve the consideration of an issue not heretofore 

made or presented, nor heretofore considered. 

In view of the nature of the Court’s question, as is ap- 

parent throughout his report, the Special Master has 

assumed this issue has been decided—the issue as to the 

exact nature and extent of financial and legal liability 

of the State of Illinois as separate and distinct from the 

liability of the Sanitary District. For instance at page 

44 of his report, Special Master MeClennen says: 

‘The record ending in the final decree of April 21, 
1930, shows that the wrong was done and is being 
done by the State. This has become res adjudicata. 
The postponement of the remedy did not make the 
continued diversion less of a wrong.’’ 

And, in support, the Special Master quotes a number of 

expressions from the Court’s opinions in this case and 

from the different Master’s reports. But whatever the 

language used, these expressions were realistic in their 

approach to the question presented. The entire case has 

been heretofore presented and discussed with a com- 

plete recognition of and acquiescence in the existing 

structure of government in Illinois. Under this the Sani- 

tary District is a separate municipal corporation empow- 

ered, it is true, in part by act of the Legislature, but, 

and this should not be overlooked, essentially empow- 

ered by the vote of the people of the District. This cor-
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poration has possessed ample financial capacity in the 

right to levy taxes and issue bonds, to enable it, as pre- 

viously expressly found by the Special Master on re- 

reference, to accomplish those measures of self-protec- 

tion needed to adjust the injunction allowed against the 

acts creating nuisance to proper protection of the health 

and lives of the people of the District. Whatever lan- 

guage has been used, we wmsist that no particular consid- 

eration, no determination as of a separate and distinct 

issue, has been made in this proceeding up to this point 

as to the exact nature of the legal liability of the State 

of Illinois for the acts of the Sanitary District. 

Special Master MeClennen may have been justified in 

regarding this issue as previously decided, in view of the 

nature of the Court’s direction to him. Whatever the 

fact be, however, we point to the rights of sovereign 

states as asserted by this Court in numerous proceedings 

and suggest that any such conclusion is premature until 

this issue has been given the separate, distinct and care- 

ful consideration a sovereign state is entitled to ask at 

the hands of this Court. 

This is not a mere technical assertion made for pur- 

poses of delay, but one of fundamental right. 

In order that the Court may see that there are factors 

bearing upon this issue which have not received adequate 

consideration, we shall briefly analyze the history of the 

state’s actions in the premises and discuss the nature of 

its constitutional limitations. We will show that what 

Illinois did in bringing into existence the Sanitary Dis- 

trict and giving it the powers embodied in the Act. of 

1899 was fully within the then existing lawful authority 

and power of the State of Illinois; that Congress, by the 

exercise of paramount authority, later adopted regula- 

tions affecting the acts of the Sanitary District and no
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further action was thereby rendered necessary by the 

State of [Illinois to control such acts of the District as 

have been found by this Court to have produced an 

actionable nuisance. We will further show that the na- 

ture of the decision herein when analyzed demonstrates 

the rights of the State of Illinois have not been adjudi- 

cated. 

A, 

IN AUTHORIZING THE CREATION OF THE SANITARY DISTRICT OF 

CHICAGO IN 1889 THE STATE OF ILLINOIS PROCEEDED COM- 

PLETELY WTHIN THE LIMITS OF ITS LAWFUL ANTHORITY, 

NOT ONLY AS CONCERNS DOMESTIC MATTERS BUT TO THE 

EXTENT THIS ACTION INVOLVED INTERSTATE COMMERCE OR 

AFFECTED THE RIGHTS OF THE COMPLAINANT STATES 

HEREIN, 

As found by the Special Master in his first report in 

these cases, the Sanitary District was created under an 

act of Illinois authorizing the creation of the type of dis- 

trict therein provided for by vote of the people within the 

proposed district, primarily for the purpose of solving 

the sewage problem in the City of Chicago, but second- 

arily for the purpose of creating an artificial navigable 

channel, the water in which should be derived by diver- 

sion from Lake Michgan. No one, so far as any of the 

findings in the two reports of the Special Master in this 

ease or the opinions of the court show, had ever sug- 

gested or foreseen that the diversion of water from 

Lake Michigan, in the amount contemplated by the per- 

missive act of the State Legislature of Lllinois, could 

have such an effect upon the lake levels as would either 

interfere with interstate commerce or produce injury to 

neighboring states. At that time Congress had not ex- 

ercised its power under the commerce clause of the Con-
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stitution to regulate by any general enactment the altera- 

tion of the navigable capacity of navigable waters of the 

United States. Clearly, so far as interstate commerce 

is concerned therefore, under recognized doctrine, in the 

absence of an occupation of the field by Congress, a state, 

acting as to domestic matters, could lawfully affect such 

a portion of the field of interstate commerce. 

The first congressional enactment in this field occurred 

in provisions of the Rivers and Harbors Act of Septem- 

ber 19, 1890. Section 10 of the Act began as follows: 

‘‘Seotion 10. That the creation of any obstrue- 
tion not affirmatively authorized by law, to the navi- 
gable capacity of any waters, in respect of which the 
United States has jurisdiction, is hereby prohibited 
* * * 99 

This act in other provisions authorized and directed the 

Secretary of War to issue permits for certain kinds of 

obstructions to navigation, which, on the same theory of 

interpretation subsequently applied to the analogous Act 

of 1899, gave in effect to the Secretary of War power to 

permit and authorize reasonable obstructions to naviga- 
tion. 

The Sanitary District of Chicago was created pursuant 

to the permission in the act of the Illinois Legislature 

above referred to by vote of the people of the district, 

and the canal was constructed very largely after the 

adoption by Congress of the act of 1890. 

In the case of United States v. Bellingham Bay Boom 

Company, 176 U.S. 211 the words in the portion of See- 

tion 10 in the Act of 1890 above quoted, ‘‘affirmatively 

authorized by law,’’ were held to be satisfied with re- 

gard to obstructions to navigation authorized by the au- 

thorisation of a state. So far as any possible effect upon 

interstate commerce was involved, therefore, the State of 

Illinois proceeded fully within its lawful and constitu-
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tional powers as long as the act of 1890 remained in 

force and effect, in permitting the creation of the Sani- 

tary District of Chicago. 

On March 3, 1899, the Rivers and Harbors Act of 

that year became effective, and by Section 10 of that act 

it was provided: 

“That the creation of any obstruction not af- 
firmatively authorized by Congress, to the navigable 
capacity of any of the waters of the United States 
is hereby prohibited; * * *’’ 

This act became effective a few months before the con- 

nection between the then constructed artificial channel 

of the Sanitary District and the Chicago River was 

made, as the result of which connection water first be- 

came diverted from Lake Michigan. In exercising its 

power under the commerce clause to fully regulate this 

phase of interstate commerce, Congress necessarily im- 

posed a paramount limitation upon the regulations 

theretofore adopted by the states, but the regulation, 

when adopted by Congress, did not have the effect of 

declaring void and unlawful what the State had done, 

but merely imposed an additional requirement which 

had to be complied with. As is shown by the first re- 

port of the Special Master, the Sanitary District 

promptly applied for a permit under the provisions of 

Section 10 of the Act of 1899 to authorize the diversion 

it desired and this was issued. The limitations of this 

permit were exceeded by some 200 cubic feet per second 

in 1903, thereafter remaining within the permit allow- 

ance until the year 1907 (Special Master’s first report, 

p. 22). 

The regulation of this subject matter by Congress un- 

der the provisions of the Act of 1899 here referred to 

was self-executing, and in the hands of federal officials, 

and as subsequently occurred was in fact enforced upon



43 

the Sanitary District. At no time during this period of 
enforcement was it ever suggested that any legislation 
from the State of Illinois was needed to make effective 
such enforcement. It is true that the Sanitary District 

in good faith resisted the enforcement. The first opin- 

ion of the court in this case indicates the legal questions 

which necessarily arose in interpreting the confusing 

and complicated language employed by Congress in the 

act of 1899, and the right of the Sanitary District to 

present its legitimate contentions as to the meaning and 

effect of that statute in the courts of the United States 

cannot be challenged or denied. Certainly there de- 

volved upon the State of Illinois no duty with which we 

are familiar to control or limit the assertion of such 
right. 

In proceeding as it did in authorizing the creation of 

the Sanitary District, the State of Illinois did not ex- 

ceed its powers insofar as the rights of the complaining 

states were wvolved. 

As a matter of fact there is no basis for any claim on 

the record in this case that the State was advised in 

1889 that diversion in the amount contemplated by the 

state’s statute could produce injury to the rights of the 

complainant states. Although not referred to in detail 

in the first report of the Special Master, there was in- 

troduced in evidence before him a report of a Board of 

United States Engineers in 1895 which, so far as we 

are advised, raised for the first time a question as to the 

effect of the contemplated diversion upon the levels of 

the Great Lakes. The act only contemplated a 10,000 

second foot diversion when the population of the Sani- 

tary District should be 3,000,000 and in 1900 the popu- 

lation only slightly exceeded half of that figure and was, 

of course, materially less in 1890 when the statute was 
adopted.
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Without seeking to examine the extent to which the 

Supreme Court, through the exercise of its jurisdiction 

to settle controversies between states, had established in 

1889 any rule for the apportionment of the waters of 

interstate streams, the rule has since that time become 

clearly settled. Since this case was decided on the mer- 

its, the Supreme Court in the case of Connecticut v. 

Massachusetts, 282 U. S. 660 has said (p. 670): 

‘““The determination of the relative rights of con- 
tending states in respect to the use of streams flow- 
ing through them does not depend upon the same 
considerations and is not governed by the same 
rules of law that are apphed in such states for 
the solution of similar questions of private right. 
*** Tt seems that the principles of right and equity 
shall be applied having regard to the ‘equal level 
or plane on which all the states stand, in point of 
power and right, under our constitutional system,’ 
and that, upon a consideration of the pertinent laws 
of the contending states and all other relevant facts, 
this court will determine what is an equitable ap- 
portionment of the use of such waters.’’ 

Again in the still later case of New Jersey v. New 

York, 283 U. S. 336, the court said (page 348) : 

‘‘The different traditions and practices in dif- 
ferent parts of the country may lead to varying re- 
sults but the effort always is to secure an equitable 
apportionment without quibbling over formulas.’’ 

And again in the same opinion at the same page the 

court said: 

‘‘The removal of water to a different watershed 
obviously must be allowed at times unless states are 
to be deprived of the most beneficial use on formal 
grounds. In fact it has been allowed repeatedly and 
has been practiced by the states concerned. ’’ 

The State of Illinois, therefore, could to some extent 

utilize the waters of Lake Michigan. It was entitled to 

an ‘‘equitable apportionment’’ of these waters. If it ex- 

ceeded a fair use, it would be subject to control through
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the power of this court, but in authorizing a diversion, 

even of great magnitude, the State proceeded within 

its lawful authority, subject, however, to the exercise 

of the controlling power of this court to prevent, through 

the use of such authority, an unreasonable injury to 

neighboring states. 

These are the rights of the State of Illinois if it be 

regarded as the active defendant in the litigation and 

primarily responsible and also if the rule invariably 

adopted by this Court in all other the cases be applied to 

Illinois. 

Is the decision heretofore made in this case inconsist- 

ent with this assertion of right? 

The Special Master in his first report held that the 

Sanitary District was justified in the actions complained 

of because a permit had been issued to it covering such 

acts by the Secretary of War under Section 10 of the Act 

of 1899. We call the Court’s attention to the fact that 

this permit was issued to the Sanitary District and not 

to the State of Illinois. This Court refused to follow 

the recommendation of that report. It held the permit 

was justified because of an emergency condition created 

by the wrongful acts of the Sanitary District. The Court 

said (Opinion Chief Justice Taft, Wisconsin v. Illinois, 

278 U.S. at 420): 

‘‘Tt, therefore, is the duty of this Court by an ap- 
propriate decree to compel the reduction of the di- 
version to a point where it rests on a legal basis 
and thus to restore the navigable capacity of Lake 
Michigan to its proper levels.’’ 

The Court’s definition of what would be a legal basis 

for subsequent diversion by the Sanitary District is 

clearly and definitely shown in the preceding sentence in 

which the Court says: 

‘‘And in so far as the prior diversion was not for 
purposes of maintaining navigation in the Chicago
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River, it was without any legal basis because made 
for an inadmissible purpose.”’ 

The direction to the Special Master for the rerefer- 

ence which followed, is indicated in the following con- 

eluding expressions from this opinion (278) U. S. at 

421): 

‘‘Though the restoration of just rights to the com- 
plainants will be gradual instead of immediate, it 
must be continuous and as speedy as practicable, 
and must include everything that is essential to an 
effective project. * * 

‘‘To determine the practical measures needed to 
effect the object just stated and the period required 
for their completion, there will be need for the ex- 
amination of experts; and the appropriate provi- 
sions of the necessary decree will require careful 
consideration. For this reason the case will be again 
referred to the Master for a further examination 
into the questions indicated.’’ 

Beyond question the Court was dealing solely with 

the Sanitary District and with the diversion permitted 

under the permit of the Secretary of War to the Sani- 

tary District, but particularly with the necessity resting 

upon the Sanitary District of eliminating the emergency 

which was held within the law temporarily to justify the 

Secretary of War’s permit. 

If the Court had been dealing with the State of Th- 

nois as the active defendant, we see no reason for the 

application to the State of any different or other rule 

than the usual and invariably rule heretofore adopted 

in all other similar cases—the doctrine of equitable ap- 

portionment. The rule is not discussed in the opinion 

and no reason for its not being applied is given. 

As is clearly shown by the quotations from the opin- 

ion above, the case was not considered as one to which 

this doctrine applied. This is definitely shown by 

the following quotation from the brief (pp. 177-179)
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filed before the Court on the first report of the Special 

Master on behalf of the defendants, Illinois and the 

Sanitary District of Chicago: 

“VI. 

‘*DEFENDANTS DO NOT ABANDON, AND UNDERSTAND THAT THEY 

DO NOT LOSE THE OPPORTUNITY, IF THE OCCASION ARISES, 

LATER TO PRESS, CERTAIN DEFENSES WHICH ARE NOT AR- 

GUED HERE BECAUSE THEY ARE NOT MATERIAL TO SUPPORT 

THE FINDINGS AND CONCLUSIONS OF THE SPECIAL MASTER. 

‘‘The Master has rested the determination of this 
case on his interpretation of Section 10 of the Act 
of March 3, 1899, that this statute reposes in the 
Secretary of War the absolute discretion to author- 
ize defendants’ acts as not constituting such an ob- 
struction to the navigable waters of the United 
States as is inhibited by the statute, and has there- 
fore found it unnecessary to consider the conten- 
tions made before him by complainants and now 
repeated in their briefs: 

(a) That the permit of the Secretary of War 
was permissive merely, and that, therefore, the 
court should consider the mutual obligations and 
duties as between complainants and defendants, 
and, on a sort of modified doctrine of the case 
of Cummings v. Chicago, 188 U. 8S. 410, should 
conclude that whatever may be the authoriza- 
tion defendants hold from the Umted States, 
yet as against complainants the diversion would 
be unlawful if the effect of it in any way im- 
pairs any rights of complainant states. 

(b) That the governing law of this case is the 
doctrine of riparian rights at common law, and, 
therefore, if defendants, in any degree diminish 
the flow of waters to complainants, as lower 
riparian owners, a cause of action accrues to 
complainants regardless of the permit of the 
Secretary of War. 

(c) That in this view, whatever authoriza- 
tion may be found in the permit of March 3,
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1925, it has no effect on rights and duties as 
between complainants and defendants, and that, 
therefore, regardless of the permit, the court is 
put to the determination of the relative rights 
of quasi-sovereign states as between each other. 

‘“‘On this aspect of the case, defendants con- 
tended— 

(a) That the governing rule in international 
law as between sovereign states is that there is 
no servitude in an upper riparian state in favor 
of a lower state, and that the various treaties 
creating limited servitude in this regard repre- 
sent concessions as matters of comity. 

(b) That under the doctrine of Kansas v. 
Colorado, this court will require such comity 
as between the quasi-sovereign states of the 
Union. 

(c) That what will thus be required is not, 
however, an application of the common law of 
riparian rights, but a fair division of benefits 
and burdens and as an example that, in Kansas 
v. Colorado, although Colorado was taking prac- 
tically the entire low water flow of the river, 
and this taking seriously impaired agriculture 
in the western tier of Kansas counties, yet the 
court, considering the great benefit to Colorado 
and the relatively small burden to the Arkan- 
sas Valley in the State of Kansas, balanced the 
equities and denied the relief. 

(d) That similar consideration should gov- 
ern here and, regarding the relatively small 
damage to complainants, and the economic ca- 
tastrophe to defendants certain to result from 
injunction, the court should here also deny re- 
ief. 

‘‘Defendants also showed and urged that the ac- 
quiescence of complainants for over a quarter of a 
century while the great complex sewage, water and 
electrical system of Chicago was created around 
and in reliance on this diversion was a bar to the re- 
lief sought. Many cases in American and English 
law were cited in support of this contention. 

‘‘Defendants also showed the impairment of these 
waters for navigation by complainants and the Do- 
minion of Canada chiefly by pollution, but also by
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diversions. Defendants also demonstrated that 
economic requirements of a rapidly expanding pop- 
ulation in all states littoral of the lakes had re- 
sulted in many artificial changes in terrain and sur- 
face covering that had greatly and adversely af- 
fected the levels of the lake. On this basis, defend- 
ants advanced the defense of unclean hands.”’ 

If Illinois is to be regarded as the principal defend- 

ant in this case, we respectfully point out that its rights 

have not been fully determined or decided in anything 

that has heretofore occurred. The doctrine of equitable 

apportionment has not been applied as between the com- 

plaining states and the State of Illinois. 

The Court will bear in mind that defendants are not 

taking water which otherwise the complaining states 

would take. They have all of the water they need or re- 

quire or seek to use. The complaining states are dam- 

aged solely by an effect produced by the Chicago taking, 

upon the levels of the Great Lakes. As between 

sovereign states of the United States standing, as 

this Court has so sedulously asserted in all of 

these cases, upon a plane of equality, before the 

rights of the sovereign state of Illinois are to 

be foreclosed, this Court should apply here, as 

it has in all other cases, the process of determining 

what is a fair and equitable apportionment of the wa- 

ters of this great interstate stream. In every other case 

the rule of the common law which would deny any tak- 

ing to the upper riparian states has not been applied. 

Some taking, in each case definitely measured to a large 

extent by the requirements of the upper riparian state, 

has been allowed. 

We assert with all due deference that before a finan- 

cial or other obligation may be imposed upon the State 

of Illinois as distinguished from the Sanitary District 

of Chicago, the actual extent of wrong claimed to be
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perpetrated by the State must be measured in accord- 

ance with the judicial process applied by this Court in 

all other cases. TJllinois as a sovereign state can only 

be regarded as wrongfully taking water when the taking 

is mm excess of the share which a fair and considered ju- 

dicial determination allots to it under the doctrine of 

equitable apportionment, and no such determination has 

taken place in these proceedings. 

We also assert that insofar as any limitation imposed 

by the power of Congress to regulate commerce 

is concerned, the State of Illinois proceeded law- 

fully in bringing about the existence of the Sani- 

tary District of Chicago and likewise did not ex- 

ceed its authority in law insofar as the rights of the 

complainant states were concerned. Since subsequently 

Congress enacted comprehensive legislation regulating 

the entire subject matter, no further action was required 

from the State to direct this municipal corporation, its 

creature, to comply with the Act of Congress. That law 

applied directly to the municipality and needed no au- 

thority for such application from the State of Tllinois. 

There are no later enactments of the Legislature of 

Illinois upon which can be based any assertion of such 

action by the State as might lead to a claim of wmjury 

under the circumstances here to the complaining states. 

In 1903 by the Act of May 14th (session laws of Tli- 

nois, 1903, p. 92) referred to in the Special Master’s 

first report at p. 19, the Legislature of Illinois extended 

the corporate limits of the Sanitary District of Chicago 

to include the Calumet Sag Channel and authorized a 

diversion from Lake Michigan through this channel, to 

be included, however, within the original authority. As 

we have pointed out above, at that time the Sanitary 

District was in fact complying with the federal regula-
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tion, and although at the end of 1903 it had exceeded 

the permitted average for the year by some 200 «. f. x. 

it remained within the permit allowance until the end 

of 1907. Obviously the Legislature of Illinois in adopt- 

ing the Act of 1903 had no occasion to assume that any 

violation of federal regulation was either required or 

contemplated, particularly in view of the fact that the 

Act of Congress permitted the federal requirements to 

be changed from time to time as occasion might demand. 

Certain acts of the Legislature of Illinois to which ref- 

erence has been made upon the hearing before the prés- 

ent Special Master include a number of enactments, 

either increasing the tax rate of the District or author- 

izing the issuance of bonds without referendum, all 

clearly adopted for the purpose of facilitating the con- 

struction program needed to permit compliance with the 

decree in this case. We assume no contention will be 

based upon these enactments, that as a result thereof 

the State of Illinois became responsible for any alleged 

injury to the complaining states. 

Our position, therefore, is that what Illinois did by 

legislative act in authorizing the creation of the Sani- 

tary District was lawfully within its constitutional power 

and within its right insofar as its obligation to sister 

states was concerned. In view of the fact that the acts 

of its municipal corporation, the Sanitary District, were 

subject to comprehensive regulation by Congress, de- 

signed to protect the rights of the complainant states in 

this proceeding, we likewise urge that Illinois cannot be 

criticized for any failure by its own Legislature to so 

limit the powers of the Sanitary District as to compel 

the latter to avoid the possibility of injury either to com- 

merce or the rights of the complainant states.
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5. 

UNDER THE LIMITATIONS OF THE CONSTITUTION OF THE STATE 

OF ILLINOIS THE STATE HAS DONE EVERYTHING IT CAN DO 

OR COULD BE REQUIRED TO DO TO FACILITATE THE CARRYING 

OUT OF THE DECREE IN THIS CASE. 

In the first place, it should be noted that there are not 

here involved any constitutional provisions which were 

adopted after the date of the creation of the Sanitary 

District in 1889. There was an amendment to the Con- 

stitution in 1908 dealing with the Illinois waterway which 

was adopted by popular vote and authorized a $20,000,- 

000.00 bond issue for the construction of the waterway. 

This is not involved in the discussion here. It is plain, 

therefore, there is no basis for any suggestion that Illi- 

nois has so modified its constitutional limitations as to 

warrant any claim that by such constitutional change the 

State has attempted to avoid the carrying out of the de- 

cree in this case or to prevent its full capacity being so 

exerted. 

The provisions of the Illinois Constitution which im- 

pose definite limitations upon the capacity of the State 

to expend its own funds or in any way incur obligations 

to carry out the duty of the Sanitary District of Chi- 

eago or to issue bonds or impose a State tax for such 

purposes, are as follows: 

Section 18 of Article IV provides in part as follows: 

‘“* * * the State may, to meet casual deficits or 
failures in revenues, contract debts, never to exceed 
in the aggregate $250,000.00; and moneys thus bor- 
rowed shall be applied to the purpose for which 
they were obtained, or to pay the debt thus cre- 
ated and to no other purpose; and no other debt, 
except for the purpose of repelling mvasion, sup- 
pressing insurrection, or defending the State in war 
(for payment of which the faith of the State shall be
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pledged), shall be contracted unless the law author- 
izing the same shall, at the general election, have 
been submitted to the people, and have received a 
majority of the votes cast for members of the Gen- 
eral Assembly at such election. The General As- 
sembly shall provide for publication of said law, for 
three months, at least, before the vote of the peo- 
ple shall be taken upon the same; and provision shall 
be made at the time for the payment of the interest 
annually, as it shall accrue, by a tax levied for the 
purpose, or from other sources of revenue; which 
law, providing for the payment of such interest by 
such tax, shall be irrepealable until such debt be 
paid: and, provided further, that the law levying the 
tax shall be submitted to the people with the law 
authorizing the debt to be contracted.’’ (Italics 
ours. ) 

Section 20 of Article IV reads in full as follows: 

“The State shall never pay, assume, or become 
responsible for the debts or liabilities of, or in any 
manner give, loan or extend its credit to, or in aid 
of, any public or other corporation, association or 
individual.’’ (Italies ours.) 

Section 8 of Article IX (Revenue) reads in full as fol- 

lows: 

‘‘County authorities shall never assess taxes, the 
ageregate of which shall exceed 75¢ per $100 valua- 
tion, except for the payment of indebtedness exist- 
ing at the adoption of this Constitution, unless au- 
thorized by the vote of the people of the county.’’ 

Section 9 of Article IX reads in full as follows: 

‘“‘The General Assembly may vest the corporate 
authorities of cities, towns and villages with power 
to make local improvements by special assessment 
or by special taxation of contiguous property, or 
otherwise. For all other corporate purposes, all 
municipal corporations may be vested with author- 
ity to assess and collect taxes; but such taxes shall 
be uniform in respect to persons and property with- 
in the jurisdiction of the body imposing the same.’’ 

Section 10 of Article LX reads in full as follows: 

‘The General Assembly shall not impose taxes
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upon municipal corporations, or the inhabitants or 
property thereof, for corporate purposes, but shall 
require that all the taxable property within the lim- 
its of municipal corporations shall be taxed for the 
payment of debts contracted under authority of law, 
such taxes to be uniform in respect to persons and 
property, within the jurisdiction of the body impos- 
ing the same. Private property shall not be liable 
to be taken or sold for payment of the corporate 
debts of a municipal corporation.”’ 

Under the provisions of Sections 18 and 20 of Ar- 

ticle IV above quoted as construed by the courts of Tli- 

nois, the General Assembly cannot authorize the as- 

sumption by the State of the debt of a municipal corpo- 

ration of the State, lend the credit of the State to such 

municipality nor in anywise pay or assume such debts. 

And the General Assembly cannot even of its own act 

authorize any indebtedness for any purpose without a 

majority vote of the people at a general election. 

In Fergus v. Brady, 277 Ill. 272, at page 278, the Su- 

preme Court of Illinois says: 

‘“‘These provisions of the constitution and statute 
are clear and unambiguous in terms and their pur- 
pose and object can not be misunderstood. Section 
18 prohibits appropriations in excess of the revenue 
authorized by law to be raised in the period for 
which appropriations are made, but necessarily rev- 
enue, whether derived from one source or another 
in the future, must alwavs be estimated and never 
ean be a fixed and certain sum. Circumstances may 
occur that will cause the reasonable expectations of 
the General Assembly as to the amount of revenue 
to miscarry or not to be fulfilled, so that there may 
be a temporary deficiency. To meet that condition 
which may arise from failure in making collections 
of taxes or result from decreased revenue from 
other sources, the section provides that in case of 
failure of revenue the General Assembly may con- 
tract debts, never to exceed $250,000. This debt is 
only to be created by borrowing money,—not by in- 
curring debts or making contracts,—since the sec-
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tion requires that the moneys thus borrowed shall 
be applied to the purpose for which they were ob- 
tained or to pay the debt thus created, and to no 
other purpose. No other debt can be contracted, ex- 
cept for the purpose of repelling invasion, suppress- 
ing insurrection or defending the State in war, ex- 
cept upon a vote of the people at a general election.”’ 

In the case of Madison County v. The People, ex rel. 

58 Ill. 456, the court construed a provision of the prior 

constitution of Illinois, adopted in 1848, which preceded 

the present constitution (Section 38, Article IIT), which 

declared: 

‘<The credit of the State shall not, in any manner, 
be given to, or in aid of, any individual, association 
or corporation.’’ 

This language is less definite in its terms than the pro- 

visions of Section 20 which practically repeats the earlier 

provision but uses the expression ‘‘any public or other 

corporation, association, or individual’’. The particular 

act in question in the Madison County case was not held 

to violate the constitutional provision, but the court 

clearly indicates that under that provision there would 

be a limitation upon the State’s using its credit in aid 

of a county. The court said: 

‘““The first question thus presented, is, whether 
there is any warrant in the constitution of 1848, for 
the legislation under which this subscription was 
made. The first portion of that instrument, referred 
to as being violated, is the 38th see. Art. 3, which 
declares, ‘The credit of the State shall not, in any 
manner, be given to, or in aid of, any individual, 
association or corporation.’ It will be perceived that 
this law does not purport to give the State’s credit 
to this company, but simply to authorize a small dis- 
trict of the county to give its credit and aid to the 
corporation. It neither gives directly nor indirectly, 
money from the treasury, or bonds, or property of 
the State, to this road. We fail to see that this 
section has any bearing on the validity of the law 
under consideration. The State in nowise became
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liable for the payment of the county bonds or the 
interest thereon, but leaves the persons and prop- 
erty of the district lable for their payment.’’ 

In the case of Wetherell v. Devine, 116 Ill. 631, decided 

in 1886, the court construed Sections 9 and 10 of Article 

IX of the Constitution of Illinois, above quoted. The 

court said: 

‘“‘These sections in the constitution of 1870, or a 
similar section in the constitution of 1848, have been 
frequently construed by this court, and by the Su- 
preme Court of the United States. Updike v. 
Wright, 81 Ill. 49, and cases there cited; Weightman 
v. Clark, 103 U. S. 256; County of Livingston v. 
Darlington, 101 id. 407; Hackett v. Ottawa, 99 id. 
86; Township of Elmwood v. Marcy, 92 id. 289; Cor- 
nell v. The People, 107 Ill. 372. The decisions in 
these cases law down three propositions, as clearly 
deducible from the sections here quoted: First, the 
General Assembly can not grant the right to assess 
and collect taxes to any other than the corporate au- 
thorities of the municipalities or districts to be 
taxed; second, taxation by such municipal or cor- 
porate authorities must be for corporate purposes; 
and third, such taxation can not be imposed without 
the consent of the taxpayers to be affected. 

‘“‘“The expenses incurred by the election commis- 
sioners, which the city is required to pay, are for 
office rent, clerk hire, stationery, printing, books, 
registers, poll lists, blanks, ballots, ballot-boxes, ete. 
These expenses are incurred by the election com- 
missioners. They are audited by the county judge, 
and warrants for them are drawn by the county 
judge, but it is ‘the governing authority’ of the city, 
which is intrusted with the duty of providing for 
their payment. (Art. 7, sec. 277.) The assessment 
and collection of taxes for the payment of these ex- 
penses are not taken out of the hands of the corpo- 
rate authorities of the city, but are expressly left 
with those authorities. 

‘‘But it may be said that the power to impose a 
tax, and the power to create a debt to be discharged 
by the levy of a tax, are substantially the same 
thing, and that, therefore, the election commission-
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ers who incur these expenses, and thereby create the 
debt to be discharged by taxation, are the authori- 
ties, who impose the tax. If this be so, then the 
question arises, who are the ‘corporate authorities,’ 
referred to in the constitution? We have defined 
them to be those authorities, who are either directly 
elected by the population to be taxed, or appointed 
in some mode, to which they have given their as- 
sent. (Harward v. St. Clair Drain. Co. 51 Ill. 130; 
Hessler v. Drainage Comrs. 53 id. 105; Cornell v. 
The People, supra.)’’ 

These decisions are definite interpretations of the con- 

stitutional provisions in question. We assume in this 

proceeding the ordinary rule of the Supreme Court of 

the United States will be followed and that the court 

will be bound by the interpretation placed upon the 

Constitution of Illinois by its Supreme Court. 

It is thus apparent that the Legislature of Illinois in 

authorizing the creation of the Sanitary District of Chi- 

cago complied with these provisions, particularly Sec- 

tion 9 of Article [X above, in providing that only by an 

election of the people within the district could the dis- 

trict come into existence. In effect this allowed the peo- 

ple of the district to decide whether to authorize and 

create the ‘‘corporate authorities’’ of the district. The 

taxing power of the district must be exercised by those 

authorities and cannot be exercised by the Legislature 

of Llinois. 

The Legislature could authorize the Sanitary District 

to impose taxes at a higher rate than those now imposed 

but in the face of existing circumstances, particularly 

the inability at present to collect present taxes, the wis- 

dom of not having authorized an increase in the dis- 

trict’s tax rate is apparent. There has been no claim 

or suggestion so far as we are advised in this case, that 

taxes in sufficient amounts have not been levied by the 

district and we assume there will be no claim made of
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any possible failure on the part of the Legislature of 

Illinois to amply provide a sufficient use of the taxing 

power within the district to be exercised as is required 

by the above provision of the constitution by the cor- 

porate authorities for carrying out the provisions of the 

decree in this case. 

Under the constitutional provisions above the Legis- 

lature of Illinois could not itself incur or create a State 

debt and even if it were to submit the creation of such 

a debt to referendum vote of the people, it would not 

have authority to submit to popular vote the creation of 

a debt for the purpose of the Sanitary District of Chi- 

cago. So far as finances are concerned, therefore, the 

Legislature of Illinois has no power in the premises. 

It seems to us idle speculation to suggest that the Leg- 

islature might at some period in the past have limited 

the powers of the Sanitary District in reference to the 

diversion or in reference to a more mandatory require- 

ment compelling compliance by the district with regula- 

tion to the federal government. Even if it be assumed 

that some obligation along this line rested upon the Lee- 

islature of Illinois, we know of no way under which the 

performance of such an obligation could be enforced. 

Article 3 of the constitution of Illinois reads as follows: 

‘“‘The powers of the government of this State are 
divided into three distinct departments—the legisla- 
tive, executive and judicial; and no person, or collec- 
tion of persons, being one of these departments shall 
exercise any power properly belonging to either of 
the others, except as hereinafter expressly directed 
or permitted.”’ 

The doctrine therein set forth of the strict division of 

powers is universally followed by the courts of Illinois. 

Even did this not exist, it has always been a rule of gov- 

ernment in the United States that the judicial depart- 

ment cannot control the exercise of legislative discretion.
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There is no power, therefore, in the courts of Illinois 

to interfere with, control or force an exercise of discre- 

tion by the Legislature of the State in dealing with the 

problems of the Sanitary District of Chicago and that 

lack of power results from specific limitations in the con- 

stitution of the State. Even if it be assumed that the 

Supreme Court of the United States in this proceeding 

might define some obligation resting upon the Legislature 

of Illinois not performed, if that court should seek by 

judicial process to compel such performance, it would be 

violating the fundamental laws of the State and would 

be exercising a power which the courts of the State 

clearly could not use. 

  

We have pointed out above very briefly, first, the his- 

tory of the acts of the State of Illinois, particularly some 

of those facts which have never received separate con- 

sideration at the hands of this Court, indicating clearly, 

as we contend, that the State proceeded within its full 

right and power in authorizing the creation of the Sani- 

tary District. We have shown by an analysis of the de- 

cision herein that the sovereign rights of the State of 

Illinois have never been considered nor decided, and that 

under settled rules of this court the State is entitled to 

have made an equitable apportionment of the waters of 

Lake Michigan before any of its acts can be held to be 

unlawful. We have also pointed out the essential lim- 

itations adopted by the people of Illinois embodied in 

their Constitution, all of which were in existence long 

prior to any of the circumstances leading to this litiga- 

tion. We respectfully suggest that this Court should not 

now assume the existence of a legal liability on the part 

of the State of Illmois. We ask on behalf of the State 

the customary consideration before separate and dis- 

tinct liability be imposed upon it.
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The recommendations of the Special Master in effect 

changed these proceedings from bills in equity seeking 

injunctions to legal actions seeking to collect a money 

judgment. 

This is well suggested by the following statement of 

Special Master McClennan (McClennen Report, p. 44): 

‘Tf, instead of this injunction, this Court had 
deemed the effect on third parties so intolerable, that 
the injunction must be denied and the Court, in the 
common way, had retained the bill for the assess- 
ment of damages sustained by the complainants and 
had entered a decree for payment of the amount, by 
the wrongdoers, that decree would be a debt of the 
State of Illinois, as well as of the Sanitary District. 
The duty to pay damages for future wrongful diver- 
sions would continue, as a duty of the State. These 
works are to render the injunction tolerable and so 
to prevent a liability for continued diversions. 
Therefore Section 20 does not stand in the way, if 
this Court enters a decree that the State complete 
the works.”’ 

From this aspect we also assert the right of the sover- 

eign State of Illinois to have its legal liability expressly 

and separately considered, before this Court, in this pro- 

ceeding, should impose upon it a financial obligation. 

IV. 

WE RESPECTFULLY INSIST THE SPECIAL MASTER RECOMMENDS 

THAT THIS COURT SHOULD EXERCISE POWERS NOT POSSESSED 

BY IT UNDER ITS JURISDICTION TO SETTLE CONTROVERSIES 

BETWEEN STATES. 

In dealing with the very grave questions of constitu- 

tional power presented by the extraordinary recommen- 

dations of the Special Master we approach a field where 

precedents are few. No case whatever so far as we have 

been able to find presents any similarity to the recom-
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mendations here involved. We suggest that this fact 

alone casts a doubt upon these recommendations. <A 

mere reading of the summary of previous authorities 

and decisions involving this fundamental question as out- 

lined at pages 122 to 125 of the Special Master’s report 

indicates the hesitation the courts have displayed, and 

particularly this court, in seeking to exercise powers of 

the nature here involved. 

The recommendations of the Special Master transcend 

the limits of judicial authority in that: 

(a) It is recommended that the court by mandatory 

decree control and direct an exercise of legislative dis- 

cretion by the Legislature of Illinois and also by the 

Governor of Illinois. 

(b) It is recommended that the court direct the Leg- 

islature of Illinois to exercise a portion of the legis- 

lative authority of the people of Illinois which the people 

by their Constitution have not delegated to the Legis- 

lature but have expressly reserved to themselves. 

(c) Itis recommended that the court direct the Legis- 

lature of Illinois to disregard and set aside clear and 

specific commands of the Constitution of Illinois. 

We respectfully submit that in these respects and in 

many others the recommendations of the Special Master 

ask this court to go beyond the limits of its constitutional 

judicial power.
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i. 

THE RECOMMENDATION THAT THIS COURT DIRECT, CONTROL 

AND COMMAND AN EXERCISE OF CONSTITUTIONAL LEGIS- 

LATIVE DISCRETION BY THE GENERAL ASSEUBLY OF ILLINOIS 

AND BY THE GOVERNOR OF ILLINOIS IS BEYOND THE POWER 

OF THIS COURT IN THAT IT SEEKS TO HAVE THE COURT IN- 

VADE THE PROVINCE OF A LEGISLATIVE FUNCTION AND 

THEREFORE WOULD INVOLVE AN EXERCISE OF POWER ESSEN- 

TIALLY NOT JUDICIAL IN ITS NATURE. 

We assume there can be no doubt about the fact that 

the Master’s recommendations include the suggestion 

that this court direct and control an exercise of legis- 

lative authority by the General Assembly of Illinois and 

by the Governor of Illinois. His report says in part in 

summarizing his conclusions at page 27: 

‘‘The financial measures on the part of the State 
of Illinois which are reasonable and necessary in 
order to carry out the decree of this court are in the 
enlargement of the decree by adding to it a par- 
agraph providing that the State of Illinois be en- 
joined to appropriate through its General Assembly 
before July 1st, 1933 the sum of thirty-five million 
dollars * * * and the same amount per year for 
each year * * * until all the same shall have been 
fully completed; and to incur indebtedness therefor 
and for the purposes aforesaid and no other to is- 
sue and to sell bonds of the State of Illinois for the 
amounts so appropriated and on such terms of pay- 
ment and maturity and at such rates of interest as 
the General Assembly shall determine. * * *”? 

The decree is to enjoin the State to appropriate 

through its General Assembly. This is the only way in 

which the State can appropriate money and requires a 

legislative act by the General Assembly. The decree is 

specifically to direct action by the General Assembly in- 

cluding an admitted exercise of discretion of that body
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in determining the ‘‘terms of payment and maturity 

* * * and rates of interest.’’ The fact that the recom- 

mended decree is not mandatory as to terms of payment, 

maturity and interest makes it clear that in directing ac- 

tion by the General Assembly, since these terms of the 

required bonds must be specific in order to be salable, 

to comply with the decree the General Assembly must 

exercise an uncontrolled discretion as to these matters. 

The decree does require such action. 

At page 42 of his report the Special Master says: 

“The State of Illinois is under a liability which 
it is within the jurisdiction of the Supreme Court of 
the United States to compel it to satisfy out of the 
resources of the State. The State has among its re- 
sources, the inherent power to contract for construc- 
tion and to borrow money. When the Constitution 
of the United States by the judgment of its Supreme 
Court obliges the State to use that resource, any 
self-imposed prohibition to perform that obligation 
is repugnant to the supreme constitution and falls. 
A vote of howsoever large a number of people would 
be unconstitutional. ’’ 

By the same reasoning a vote of the Legislature re- 

fusing to adopt a measure meeting the terms of the pro- 

posed decree would be unconstitutional. But what would 

be substituted for such action, whether void or not, re- 

quired to create an obligation of the State of Illinois? 

It can only come into existence by legislative act. The 

decree requires such act. A legislative act can only be 

performed by the vote of Legislators. The right to vote 

implies the right to vote for or against. The decree 

would deny the essence of the right to vote in that the 

right to vote against such a measure would be denied. 

We submit it would be wmpossible to find a more com- 

plete invasion of the legal constitutional discretion wm- 

posed upon each member of the General Assembly of Il- 

linois than in this recommended decree,
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The extent to which the judiciary may invade the pro- 

vinee of the Legislature was carefully considered by 

the Supreme Court of Illinois in the case of People v. 

Thompson, 155 Tl. 451. In this case the court reviewed 

the constitutionality of an act of the Legislature appor- 

tioning the State into senatorial districts. Section 6 of 

Article IV of the State Constitution directed the Gen- 

eral Assembly to apportion the State every ten years in 

a manner in some particulars definitely prescribed. 

Among other provisions as to the nature of apportion- 

ment so provided the Constitution required that ‘‘sena- 

torial districts shall be formed of contiguous and com- 

pact territory bounded by county lines and contain, as 

nearly as practicable, an equal number of inhab- 

itants. * * *’? The Act before the Court was attacked 

as failing to comply with these requirements. The court 

held the Constitution imposed in the Legislature a dis- 

cretion in applying the requirements of compactness, etc., 

although on the facts involved doubt as to the way in 

which these requirements were met was clearly proper. 

The fundamental question discussed in the case was the 

extent to which courts could review an exercise of legis- 

lative discretion. The court said at page 474: 

‘“‘That there are many constitutional duties im- 
posed upon other departments of the government 
which cannot be enforced by the courts, and the man- 
ner of compliance with which is left to the sole and 
final determination of the department upon which 
the duty is imposed, will not be denied. The pro- 
vision relating to senatorial apportionment re- 
quired the legislature to apportion the State in 
1871 and every ten years thereafter. But the first 
act was not passed until 1872 and the last in 1893, 
but it is not contended that these statutes are un- 
constitutional because not passed within the years 
prescribed. The constitution of the State of New 
York contained similar provisions, and the Court of 
Appeals held that an apportionment act was not in-
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valid because passed some years later than the pre- 
scribed time, but that the constitution was so far 
mandatory as to make the duty a continuing one, 
which, upon failure of one legislature to discharge 
it, was cast upon its successor. (Rumsey v. People, 
19 N. Y. 41; People v. Rice, 135 id. 473.) Nor have 
the courts any power to compel the legislature to 
act in any case, however imperatively the duty may 
be imposed upon that body to act, so that if the 
legislature should wholly neglect or refuse to pass 
an apportionment act after the lapse of ten years, 
and should leave in force an act under which the dis- 
tricts had become grossly unequal in population, the 
people would have no remedy, outside of a constitu- 
tional amendment, except to elect a General As- 
sembly which would perform the duty. Giddings v. 
Blacker, 93 Mich. 1; People ex rel. v. Bissell, 19 Il. 
229; People ex rel. v. Cullom, 100 id. 472; Myers v. 
English, 9 Cal. 341. 

Section 22 of article 4 prohibits the General As- 
sembly from passing any local or special laws in any 
of twenty-three enumerated cases, and then provides 
that ‘in all other caises where a general law can be 
made applicable no ‘special law can be enacted’; and 
it is decided by this court that the question whether 
or not a general law can be made to apply in a case 
not falling within those specifically enumerated is 
addressed to the legislature, and not to the courts, 
and that its decision in that respect, involved in the 
passage of the act, is final, and the courts have no 
power to revise, reverse or annul it. (Owners of 
Lands v. People, 113 Ill. 296; People v. Harper, 91 
id. 857; Johnson v. Joliet and Chicago Railroad Co. 
23 id. 124.) Again, section 12 of article 5 provides 
that ‘the Governor shall have power to remove any 
officer whom he may appoint, in case of incompe- 
tency,’ ete., and it is decided that, this power being 
vested in the Governor, he alone has the power to 
determine the question of incompetency, and may 
make such determination from the best light he can 
get, ‘and that it is not for the courts to dictate to 
him in what manner he shall proceed in the perform- 
ance of his duty, his action not being subject to their 
revision.’ Wilcox v. People, 90 Ill. 186; People, ex
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rel. v. Cullom, 100 id. 472; People ex rel. v. Bissell, 
19 id. 229. 

Many other instances might be cited, were it neces- 
sary, where the decision of the other departments of 

the State government are not subject to reversal by 
the courts. Full power and final authority to per- 
form the different governmental functions must be 
lodged somewhere, and it is the duty of all public 
functionaries to respect the disposition of the sev- 
eral powers of government as made by the constitu- 
tion. It would be a new doctrine, and one fraught 
with much danger, to hold that the courts may re- 
verse or annul acts of the other departments in mat- 
ters committed by the constitution to the judgment 
and determination of such other departments, or in 
matters where it is a question of serious doubt 
whether they are so committed or not, even although 
the courts might be satisfied that in the determina- 
tion of the question by the department to which it is 
committed the constitution has not been properly ob- 
served. The only remedy for dereliction of duty in 
such cases lies in the frequency of elections, by 
which the people may choose others to serve them, 
and in the impeachment and removal from office of 
those made subject to that punishment. This view 
does not deny the jurisdiction of the court to pass 
upon the constitutionality of a statute making a sen- 
atorial apportionment, to the same extent as in 
other cases, but it does deny the power of the court 
to follow the statute any further than the boundary 
line enclosing the discretionary power of the legis- 
lature, and to invade that discretion, in any case. 

It was not discretionary with the legislature 
whether it would, or not, comply with the four re- 
strictions before mentioned, upon its power, respect- 
ing the observance of county lines, the division of 
counties, the minimum number of inhabitants neces- 
sary to form a district, and the contiguity of terri- 
tory in forming districts. Nor was it discretionary 
as to whether or not that body would, subject to said 
limitations, apply the principles of compactness of 
territory and approximate equality in population in 
making the apportionment; but we do hold that it 
was a question for its final determination as to what
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approximation could or should be made toward per- 
fect compactness of territory and equality in pop- 
ulation,—and this, too, though treating this require- 
ment of the constitution as mandatory on the legis- 
lature. In other words, if it clearly appeared that 
in the formation of any district the requirement of 
compactness of territory and equality in population 
had been wholly ignored, had not been considered or 
applied at all, to any extent, then the statute would 
be clearly unconstitutional. But if it has been con- 
sidered and applied, though to a limited extent only, 
subject to the other more definitely expressed limi- 
tations, then the General Assembly has not trans- 
cended its power, although it may have very imper- 
fectly performed its duty, and the act is valid. That 
no department of the State government has any dis- 
cretion as to whether or not it will perform a con- 
stitutional duty, and that constitutional provisions 
are to be treated as mandatory rather than as direc- 
tory, do not militate against the position here as- 
sumed, for however peremptorily the performance 
of the duty may be enjoined by the constitution, it 
cannot be enforced, or the manner of its perform- 
ance be revised, by the courts, in a matter commit- 
ted by the constitution to the final decision of such 
department. (Cooley’s Const. Lim. 78-83.) The same 
eminent authority above quoted from says: ‘Where 
the power which is exercised is legislative in its 
character, the courts can enforce only those limita- 
tions which the constitution imposes, and not those 
implied restrictions which, resting in theory, only, 
the people have been satisfied to leave to the judg- 
ment, patriotism and sense of justice of their repre- 
sentatives.’ Cooley’s Const. Lim. 129.”’ 

In its essence the exercise of power recommended by 

the Special Master is exercise of the power of taxation, 

since bonds are the mere postponement of taxes. That 

judicial power, because of the lack of right to invade 

legislative discretion, does not extend to the exercise of 

the right to tax has been frequently decided. We need 

no other authority for this statement than the case of
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Meriwether v. Garrett, 102 U. S. at 472; 47 L. ed. 197. 

In the opinion in that case the court said: 

‘So long as the law authorizing the tax continues 
in force, the courts may, by mandamus, compel the 
officers empowered to levy it or charged with its col- 
lection, if unmindful and neglectful in the matter, to 
proceed and perform their ‘duty; but when the law 
is gone and the office of the collector abolished, there 
is nothing upon which the courts can act. The 
courts cannot continue in force the taxes levied, 
nor levy new taxes for the payment of the debts of 
the corporation. The levying of taxes is not a judi- 
cial act. It has no elements of one. It is a high act 
of sovereignty, to be performed only by the Legis- 
lature upon considerations of policy, necessity and 
the public welfare. In the distribution of the pow- 
ers of government in this country into three depart- 
ments, the power of taxation falls to the legislative. 
It belongs to that department to determine what 
measures shall be taken for the public welfare, and 
to provide the revenues for the support and due ad- 
ministration of the government throughout the 
State and in all its subdivisions. Having the sole 
power to authorize the tax, it must equally possess 
the sole power to prescribe the means by which the 
tax shall be collected, and to designate the officers 
through whom its will shall be enforced. 

It is the province of the courts to decide causes 
between parties and, in so doing, to construe the 
Constitution and the Statutes of the United States, 
and of the several States, and to declare the law 
and, when their judgments are rendered, to enforce 
them by such remedies as legislation has prescribed, 
or as are allowed by the established practice. When 
they go beyond this, they go outside of their legiti- 
mate domain, and encroach upon the other depart- 
ments of the government; and all will admit that a 
strict confinement of each department within its own 
proper sphere was designed by the founders of our 
government, and is essential to its suecessful admin- 
istration. 

This doctrine is not new in this court. It has been
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repeatedly asserted, after the most mature consider- 
ation. It was asserted in Rees v. Watertown. * * * 

In disposing of it (a question certified to this 
court) we said: ‘We are of the opinion that this 
court has not the power to direct a tax to be levied 
for the payment of these judgments. This power to 
impose burdens and raise money is the highest at- 
tribute of sovereignty, and is exercised, first, to 
raise money for public purposes only; and, second, 
by the power of legislative authority only. It is a 
power that has not been extended to the judiciary. 
Especially is it beyond the power of the federal 
judiciary to assume the place of a State in the exer- 
cise of this authority at once so delicate and so im- 
portant.’ 19 Wall. 116 (86 U. S., XXIT., 74).”’ 

The same opinion states, in discussing the previous de- 

cision in Heine v. Levee Commissioners, 19 Wall. 655 

(86 U. S. XXIT 223): 

‘‘And when the case came before this court, we 
here said, Mr. Justice Miller delivering the opinion: 
‘The power we are here asked to exercise is the very 
delicate one of taxation. This power belongs, in this 
country, to the legislative sovereignty, state or na- 
tional. In the case before us the national sovereignty 
has nothing to do with it. The power must be de- 
rived from the Legislature of the State. So far as 
the present case is concerned, the State has dele- 
gated the power to the levee commissioners. If that 
body has ceased to exist, the remedy is in the Legis- 
lature, either to assess the tax by special statute, or 
to vest the power in some other tribunal. It cer- 
tainly is not vested, as in the exercise of an orig- 
inal jurisdiction, in any Federal Court. It is un- 
reasonable to suppose that the Legislature would 
ever select a Federal Court for that purpose. It is 
not only not one of the inherent powers of the court 
to levy and collect taxes, but it is an invasion of the 
judiciary of the Federal Government of the legis- 
lative functions of the State Government. It is a 
most extraordinary request, and a compliance with 
it would involve consequences no less out of the way 
of judicial procedure, the end of which no wisdom 
can foresee,’
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When creditors are unable to obtain payment of 
their judgments against municipal bodies by execu- 
tion, they can proceed by mandamus against the 
municipal authorities to compel them to levy the 
necessary tax for that purpose. If such authorities 
are clothed by the Legislature with the taxing power, 
and such tax, when collected, cannot be diverted to 
other uses; but if those authorities possess no such 
power, or their offices have been abolished and the 
power withdrawn, the remedy of the creditors is by 
an appeal to the Legislature, which alone can give 
them relief. No Federal Court, either on its law or 
equity side, has any inherent jurisdiction to lay a tax 
for any purpose, or to enforce a tax already levied, 
except through the agencies provided by law. How- 
ever urgent the appeal of creditors and the appar- 
ent hopelessness of their position without the aid of 
the Federal Court, it cannot seize the power which 
belongs to the Legislative Department of the State 
and wield it in their behalf.’’ 

The court said further: 

‘‘The federal judiciary has never failed, so far as 
it was in its power, to compel the performance of all 
lawful contracts, whether of the individual, or of the 
municipality, or of the State. It has unhesitatingly 
brushed aside all legislation of the State impairing 
their obligation. When a tax has been authorized 
by law to meet them, it has compelled the officers 
of assessment to proceed and levy the tax, and the 
officers of collection to proceed and collect it, and 
apply the proceeds. In some instances, where the 
tax was the inducement and consideration of the 
contract, all attempts at its repeal have been held 
invalid. But this has been the limit of its power. 
It cannot make laws when the State refuses to pass 
them. It is itself but the servant of the law. If the 
State will not levy a tax, nor provide for one, the 
federal judiciary cannot assume the legislative 
power of the State and proceed to levy the tax. If 
the State has provided incompetent officers of col- 
lection, the federal judiciary cannot remove them 
and put others more competent in their place. If 
the State appoints no officers of collection, the fed-
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eral judiciary cannot assume to itself that duty. It 
cannot take upon itself to supply the defects and 
omissions of state of state legislation. It would ill 
perform the duties assigned to it by assuming power 
properly belonging to the Legislative Department 
of the State.’’ 

These statements are not in conflict with the assertions 

and definitions of the peculiar judicial power here in- 

volved set forth in the opinion of this court in Virginia 

v. West Virginia, 246 U. S. 565. In asserting the power 

to enforce its judgments in controversies between states, 

the court discusses at length arguments to show either 

limitations upon or lack of such power. 

Power to enforce an injunction to prohibit acts which 

result in a nuisance, which is the only character of de- 

cree heretofore entered in this case, is res adjudicata in 

this proceeding and has been so frequently asserted and 

exercised by this court as not to be open to further 

doubt under circumstances proper for its application. 

The power which we challenge here, however, is the exer- 

cise of what might be termed an ancillary authority to 

control the legislative discretion of the General <As- 

sembly of Illinois by requiring that body to vote and ap- 

prove an issue of bonds not for the purpose of paying a 

judgment or answering an obligation defined by this 

court mm the exercise of its jurisdiction to settle contro- 

versies between states. On the contrary it is merely an 

ancillary authority to compel the State of Illinois to ex- 

pend money through or for one of its own municipal cor- 

porations in order that the people of that corporation 

may be protected from evil results inevitably to follow 

if the injunction heretofore allowed be enforced accord- 

ing to its terms. 

The decision last referred to is distinguishable from 

the instant case because the obligation involved arose
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prior to the creation of the defendant state and was in- 

curred as an inseparable part of the bringing into being 

of the state, and in addition was embodied in an act of 

Congress. The court in the opinion referred to con- 

cluded its discussion of the nature of powers in the fol- 

lowing expressions: 

‘““The State, then, as a governmental entity, hav- 
ing been subjected by the Constitution to the judi- 
cial power under the conditions stated, and the duty 
to enforce the judgment by resort to appropriate 
remedies being certain, even although their exer- 
tion may operate upon the governmental powers of 
the state, we are brought to consider the second 
question, which is: 

2. What are the appropriate remedies for such 
enforcement ? 

Back of the consideration of what remedies are 
appropriate, whether looked at from the point of 
view of the exertion of equitable power or the ap- 
plication of legal remedies extraordinary in char- 
acter (mandamus, etc.), lies the question what ordi- 
nary remedies are available, and that subject must 
necessarily be disposed of. As the powers to ren- 
der the judgment and to enforce it arise from the 
erant in the Constitution on that subject, looked at 
from a generic point of view, both are Federal pow- 
ers, and, comprehensively considered, are sustained 
by every authority of the Federal government, ju- 
dicial, legislative, or executive, which may be ap- 
propriately exercised. And confining ourselves to a 
determination of what is appropriate in view of the 
particular judgment in this cause, two questions 
naturally present themselves: (a) the power of 
Congress to legislate to secure the enforcement of 
the contract between the states; and (b) the appro- 
priate remedies which may by the judicial power be 
exerted to enforce the judgment. We again con- 
sider them separately.’’ 

After asserting the power of Congress to legislate as 

to the enforcement of a contract to which it was a party,
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the court discusses ‘‘the appropriate remedies under ex- 

isting legislation.’’ 

The court said: 

“The remedy sought, as we have at the outset 
seen, is an order in the nature of mandamus com- 
manding the levy by the legislature of West Vir- 
ginia of a tax to pay the judgment. In so far as the 
duty to award that remedy is disputed merely be- 
cause authority to enforce a judgment against a 
state may not affect state power, the contention is 
adversely disposed of by what we have said. But 
this does not dispose of all the contentions between 
the parties on the subject, since, on the one hand, it 
is insisted that the existence of a discretion in the 
legislature of West Virginia as to taxation precludes 
the possibility of issuing the order, and, on the 
other hand, it is contended that the duty to give ef- 
fect to the judgment against the state, operating 
upon all state powers, excludes the legislative dis- 
cretion asserted and gives the resulting right to 
compel. But we are of opinion that we should not 
now dispose of such question, and should also now 
leave undetermined the further question, which, as 
the result of the inherent duty resting on us to give 
effect to the judicial power exercised, we have been 
led to consider on our own motion,—that is, whether 
there is power to direct the levy of a tax adequate 
to pay the judgment and provide for its enforcement 
irrespective of state agencies. We say this because 
impelled now by the consideration of the character 
of the parties which has controlled us during the 
whole course of the litigation, the right judicially to 
enforce by appropriate proceedings as against a 
state and its governmental agencies having been de- 
termined, and the constitutional power of Congress 
to legislate in a twofold way having been also pointed 
out, we are fain to believe that if we refrain now 
from passing upon the questions stated, we may be 
spared in the future the necessity of exerting com- 
pulsory power against one of the states of the Union 
to compel it to discharge a plain duty resting upon it 
under the Constitution. Indeed, irrespective of 
these considerations, upon the assumption that both
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the requirements of duty and the suggestions of self- 
interest may fail to bring about the result stated, we 
are nevertheless of the opinion that we should not 
now finally dispose of the case, but, because of the 
character of the parties and the nature of the con- 
troversy,—a contract approved by Congress and 
subject to be by it enforeed,—we should reserve fur- 
ther action in order that full opportunity may be 
afforded to Congress to exercise the power which it 
undoubtedly possesses. 

Giving effect to this view, accepting the things 
which are irrevocably foreclosed,—briefly stated, the 
judgment against the state, operating upon it in all 
its governmental powers, and the duty to enforce it, 
viewed in that aspect,—our conclusion is that the 
case should be restored to the docket for further ar- 
gument at the next term after the February recess. 
Such argument will embrace the three questions left 
open: 1. The right, under the conditions previously 
stated, to award the mandamus prayed for. 2. If 
not, the power and duty to direct the levy of a tax, 
as stated. 3. If means for doing so be found to 
exist, the right, if necessary, to apply such other and 
appropriate equitable remedy by dealing with the 
funds or taxable property of West Virginia, or the 
rights of that state, as may secure an execution of 
the judgment. In saying this, however, to the end 
that if, on such future hearing provided for, the con- 
clusion should be that any of the processes stated 
are susceptible of being lawfully applied (repeating 
that we do not now decide such questions), occasion 
for a further delay may not exist, we reserve the 
right, if deemed advisable, at a day hereafter, be- 
fore the end of the term or at the next term before 
the period fixed for the hearing, to appoint a master 
for the purpose of examining and reporting concern- 
ing the amount and method of taxation essential to 
be put into effect, whether by way of order to the 
state legislature or direct action, to secure the full 
execution of the judgment, as well as concerning the 
means otherwise existing in the state of West Vir- 
ginia, if any, which, by the exercise of the equitable 
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powers in the discharge of the duty to enforce pay- 
ment, may be available for that purpose. 

And it is so ordered.’’ 

This court, therefore, expressly refused to assert that 

it had power to control the discretion of the Legislature 

of West Virgima involved in the levy of a tax by that 

state to pay the judgment. The court also did not de- 

cide whether judicial power to settle controversies in- 

cluded the power and duty to direct the levy of a tax. 

In connection with other contentions involved in the 

present proceeding, it should be clearly and definitely 

noted that there was no suggestion or claim on the part 

of the State of West Virginia that the proposed 

mandamus to compel its Legislature to levy a tax would 

require the Legislature of West Virginia to violate any 

of the provisions of the Constitution of that State, or to 

exercise any portion of legislative power reserved by the 

Constitution to the people of the State and not granted 

to the Legislature. 

We respectfully submit on the authorities cited above 

and for the reasons therein set forth, judicial power does 

not include the power to control legislative discretion, it 

does not comprehend the power to tax, and still less 

may a Federal Court invade the unquestioned legislative 

authority of State government.
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B. 

THE RECOMMENDATION OF THE SPECIAL MASTER THAT THIS 

COURT CONTROL BY MANDATORY DECREE AN EXERCISE OF 

LEGISLATIVE DISCRETION OF THE GENERAL ASSEMBLY OF 

ILLINOIS IS BASED UPON A COMPLETE MISCONCEPTION BY 

THE SPECIAL MASTER OF THE CONSTITUTION OF ILLINOIS 

THAT ALL LEGISLATIVE AUTHORITY UNDER THAT CONSTITU- 

TION IS VESTED BY THE PEOPLE IN THE GENERAL ASSEMBLY. 

THIS BASIC MISCONCEPTION INVALIDATES HIS ENTIRE CON- 

CLUSION. THE CONSTITUTION OF ILLINOIS RESERVES TO THE 

PEOPLE LEGISLATIVE POWER TO INCUR A DEBT AND LEVY A 

TAX FOR PAYMENT THEREOF. 

Special Master McClennen in his report (pp. 40 and 

41), interprets Section 1 of Article IV of the Illinois Con- 

stitution which reads: 

‘‘Sec. 1. The legislative power shall be vested in 
a general assembly, which shall consist of a senate 
and house of representatives, both to be elected by 
the people.”’ 

He bases his interpretation upon the decision of the 

Supreme Court of Illinois in the case of People v. Bar- 

nett, 344 Ill. 62, 66, 76. We quote below in parallel 

columns on the right the portion of this opinion cited by 

the Special Master; on the left the complete language 

of this part of the opinion which, we submit, requires a 

directly contrary construction of the constitutional pro- 

vision in question to that adopted by the Special Master:



“Thus all the legislative power 
inherent in the people of the State 
of Illinois has been vested in the 
General Assembly, except in those 
eases in which the power has by 
express limitation or necessary 
implication been withheld. Since 
it alone has the power the Gen- 
eral Assembly has also the duty, 
and upon it alone rests the full 
responsibility, of legislation. This 
power it may not delegate to any 

other officers or persons or groups 
of persons, or even to the whole 
body of the people, or to a ma- 
jority of the voters of the State 
voting at a general election or at 
a special election. The constitu- 
tion has made no general provi- 
sion for a referendum of any act 

of the General Assembly to a vote 
of the people of the whole state 
to determine whether or not that 
act shall become a law. By seec- 
tion 5 of article II of the consti- 
tution it is provided that no act of 
the General Assembly authorizing 
or creating corporations or asso- 
ciations with banking powers, nor 
amendments thereto, shall go into 
effect or in any manner be in 
force unless the same shall be 
submitted to a vote of the people 
at the general election next sue- 
ceeding the passage of the same 
and be approved by a majority of 
all the votes cast at such election 
for or against such law. By the 
amendment of the constitution 
which became section 34 of article 
4 of the constitution it was pro- 
vided that no law based on that 
amendment affecting the munici- 
pal government of the city of Chi- 
cago should take effect until such 
law should be consented to by a 
majority of the legal voters of the 
city voting on the question at any 
election, general, municipal or spe- 
cial. In cases of this kind the 
General Assembly was not only 
permitted, but was required, to 
submit its action by a referendum 
to the people of the city or the 
State, and its acts in such cases 
could not go into effect or in any 
manner be in force until the re- 
quired majority of voters had 
consented.” 
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“The Supreme Court of Dlinois 
(The People v. Barnett, 344 Tli- 
nois 62, 66, 76) has defined this 
section emphatically: ‘Thus all 
the legislative power inherent in 
the people of the State of Illinois 
has been vested in the General 
Assembly, except in those cases in 
which the power has by express 
limitation or necessary implication 
been withheld. Since it alone has 
the power, the General Assembly 
has also the duty, and upon it 
alone rest the full responsibility, 
of legislation. This power it may 
not delegate to any other officers 
or persons or groups of persons, 
or even to the whole body of the 
people, or to a majority of the 
voters of the state voting at a 
general election or at a_ special 
election. The constitution has 
made no general provision for a 
referendum of any act of the Gen- 
eral Assembly to a vote of the 
people of the whole State to de- 
termine whether or not that act 
shall become a law.”
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“We hold that under the consti- 
tution of Illinois the General As- 
sembly is the sole depository of 
the legislative power of the State; 
that it has no power to delegate 
its general legislative power, and 
may not refer a general act of 

legislation to a vote of the people 
of the State to decide whether it 
shall have effect as a law except 

“We hold that, under the con- 
stitution of Illinois, the General 
Assembly is the sole depository of 
the legislative power of the State; 
that it has no power to delegate 
its general legislative power, and 
may not refer a general act of 
legislation to a vote of the people 
of the State to decide whether it 
shall have effect as a law except 
Where the constitution requires 
such reference.” 

where the constitution requires 
such reference; that the rule 
against the delegation of legis- 
lative power is not violated by 
vesting in municipal corporations 
certain powers of legislation on 
subjects of purely local concern 
connected with their municipal af- 
fairs, nor by local option laws the 
application of which to particular 
localities is made dependent upon 
their adoption by the voters of 
such localities, and that the act 
of June 14, 1929, to amend sec- 
tion 2 of an act to authorize 
judges of courts of record to ap- 
point jury commissioners and pre- 
scribing their powers and duties, 
is an unconstitutional delegation 
of legislative powers and had no 
effect to change the Jury Com- 
missioners act or to authorize the 
selection of women as jurors.” 

With all due deference to the Special Master we re- 
spectfully suggest that in the very opinion upon which 
he relies, the Supreme Court of Illinois clearly shows 
the existence of limitations upon the legislative power of 
the General Assembly. These are limitations which in 

their essence are reservations of legislative power to be 

exercised solely by the people of Illinois. The expres- 

sions that the Legislature is the sole repository of legis- 

lative power are obviously in general correct, but this 

opinion especially recognizes existing exceptions to this 

general statement. 

We deal in this case with one of those exceptions. Sec- 

tion 18 of Article 4 of the Illinois Constitution is an ex- 

press limitation on the power of the Illinois Legislature 

to create debts. And in defining the process and nature
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of such debt creation, the Constitution expressly pro- 

vides : 

«* * * The State may, to meet casual deficits or 
failures in revenues, contract debts, never to exceed 
in the aggregate $250,000.00. * * * And no other 
debt, except for the purpose of repelling invasion, 
suppressing insurrection or defending the State in 
war (for payment of which the faith of the State 
shall be pledged), shall be contracted unless a law 
authorizing the same shall, at the general election, 
have been submitted to the people and have received 
a majority of the votes cast for the members of the 
General Assembly at such election * * * The Gen- 
eral Assembly shall provide for the publication of 
said law and for three months at least before the 
vote of the people shall be taken upon the same; a 
provision shall be made at the time for the payment 
of the interest annually, as it shall accrue, by a tax 
levied for the purpose, or from other sources of 
revenue; which law, providing for the payment of 
such interest by such tax, shall be irrepealable until 
said debt be paid, and, provided further, that the 
law levying the tax shall be submitted to the people 
with the law authorizing the debt to be contracted.’’ 

We respectfully submit there can be no doubt as to the 

proper interpretation of these provisions. The Consti- 

tution denies to the General Assembly the power to cre- 

ate a debt or power to authorize a tax for the payment 

of a debt. The sole legislative function of the General 

Assembly is to adopt for submission to the people laws 

providing for these objections. The General Assembly 

may decide in its legislative discretion not to adopt such 

laws but it possesses no legislative authority to enact 

such laws. They come into existence and become legally 

effective only when approved by the required vote of the 

people. This is a reservation of legislative power by the 

people of Llinois. 

The Special Master states his interpretation of the 

decision in People v. Barnett above as follows: 

‘‘The constitution of Illinois does not require a
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vote of the people to validate an act of the General 
Assembly to raise at once in the only possible way 
and to expend the money directed by a valid decree 
of the Supreme Court of the United States and nec- 
essary for the performance of that decree.’’ 

As shown by the quotation from the Constitution of 

Illinois above, no debt can be created except in the man- 

ner therein specified and no assertion can change the clear 

meaning of this language. 

After the sentence just quoted, the MceClennen report 

goes on: 

‘‘Indeed the decision quoted indicates that be- 
cause the General Assembly cannot delegate its leg- 
islative power and duty to have the State perform 
its obligation under the Constitution of the United 
States, such vote of the people would be unconstitu- 
tional under the Constitution of TIllinois.’’ 

The decision in the Barnett case, even in the language 

quoted by the Special Master, states that all legislative 

power has been vested in the General Assembly ‘‘except 

in those cases in which the power has by express limi- 

tation or necessary implication been withheld.’’ The 

constitutional provision above noted is clearly and def- 

initely one of the exceptions referred to in this ex- 

pression. 

An analysis of the Master’s Report will show that his 

entire reasoning as to the propriety of an injunction con- 

trolling the legislative discretion of the General <As- 

sembly of Illinois in the manner indicated, is based and 

founded completely upon his erroneous assertion that all 

legislative power of the State is vested in its Legislature. 

Since this premise is wrong, his conclusion cannot be ac- 

cepted. If the court is to adopt the remedy recommended 

by the Master, it must direct the exercise of the legis- 

lative power of the State in the manner in which the 

people of the State have expressly and definitely decided
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in their constitution it must be exercised. Legislative 

power in Illinois for the creation of a debt and provision 

for its payment is to be exercised in part by the General 

Assembly and in part by the people of the State. From 

mere considerations of convenience, this court possesses 

no judicial authority to set aside this provision; if the 

court desires to adopt this recommendation it must 

modify the Master’s recommendation and make its 

mandate run not only against the General Assembly 

of Illinois, but also against the people of Illinois. The 

utter impracticability of attempting to coerce and con- 

trol a popular vote of the people of Illinois eliminates 

this suggestion from serious consideration, but this court, 

even though the method embodied in the Illinois Consti- 

tution may seem in this instance impracticable, has no 

power to rewrite the Constitution and substitute some 

other mechanism for the method chosen by the people of 

Illinois within their exclusive sovereign right. 

C. 

SPECIAL MASTER MC CLENNEN RECOMMENDS THAT THIS 

COURT, BY MANDATORY INJUNCTION, DIRECT THE GENERAL 

ASSEMBLY OF ILLINOIS TO DISREGARD AND DISOBEY CLEAR 

AND SPECIFIC REQUIREMENTS OF THE CONSTITUTION OF 

ILLINOIS. THIS INVOLVES THE EXERCISE OF POWER NOT 

CONFERRED UPON THIS COURT AND BEYOND THE LIMITS OF 

JUDICIAL AUTHORITY. 

As shown by the summary of conclusions in the re- 

port at page 128, the Special Master recommends an ad- 

dition to the decree providing that the State of Illinois 

be enjoined to appropriate $35,000,000.00 for purposes 

stated ‘‘and to incur indebtedness therefor and for the 

purposes aforesaid and no other to issue and to sell 

bonds of the State of Illinois for the amount so appro-
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priated and on such terms of payment and maturity and 

at such rates of interest as the General Assembly shall 

determine and without the laws authorizing the same 

being submitted to the people of Illinois and the said 

laws shall be valid and the bonds so issued if in other 

respects conforming to the Constitution and laws of the 

State of Illinois shall be valid obligations of the State 

of Illinois notwithstanding the fact that said laws have 

not been submitted to the people of Lhnois either there- 

tofore or thereafter. * * *”’ 

In view of the provisions of Section 18 of Article IV 

of the Illinois Constitution above quoted requiring the 

submission to vote of the people at a general election of 

a law providing for the creation of a debt and for the 

levy of a tax to pay the same, and in view of the state- 

ments in the report, there can be no question about the 

specific fact that the Special Master recommends this 

Court direct and require a violation of the Constitution 

of Illinois. The reasoning of the Special Master is, that 

all legislative power is reserved to the Legislature and, 

therefore, that the constitutional requirement in ques- 

tion should be disregarded, since, as he views it, it is 

appropriate and necessary that the legislative power be 

exercised to meet what he calls an obligation arising 

under the Constitution of the United States. This is, 

we submit, a fair paraphrase of his reasoning. 

In the first place, we are not aware of any judicial 

process which permits discriminating between constitu- 

tional provisions and classifying those which must be 

regarded and those which can be rejected because of in- 

convenience. Certainly no such authority or power has 

ever been asserted by this court. 

We repeat the only excuse for the suggested assertion 

of power the Special Master urges upon this Court is 

the claim by him that, since all judicial power is vested
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in the Legislature, the requirement of popular vote, even 

though specifically demanded by the Constitution can be 

disregarded. As might be expected, he cites no authority 

whatever in support of this reasoning. 

Frequently throughout his report, however, Special 

Master McClennen refers to the expressions contained 

in the last opinion in this case written by Mr. Justice 

Holmes in which he said (281 U.S. at p. 197: 

‘‘Tt already has been decided that the defendants 
are doing a wrong to the complainants, and that 
they must stop it. They must find out a way at their 
peril. We have only to consider what is possible if 
the state of Illinois devotes all its powers to deal- 
ing with an exigency to the magnitude of which it 
seems not yet to have fully awaked. It can base no 
defenses upon difficulties that it has itself created. 
If its Constitution stands in the way of prompt ac- 
tion, it must amend it or yield to an authority that 
is paramount to the state.’’ 

These expressions, broad as they are, and with all due 

deference to the illustrious Justice, for whom the State 

of Illinois has a peculiar respect, far beyond any asser- 

tion of power ever heretofore uttered by this Court, do 

not necessarily involve any such claim of power as would 

support the suggestions of the Special Master. 

Mr. Justice Holmes was dealing with the case as it 

then stood. The Sanitary District had defended its acts 

as justified under a permit from the War Department 

running to the Sanitary District, not to the State of Ili- 

nois. The Court had found the permit valid, but based 

upon a self-created emergency resulting from wrongful 

acts. The Court was contemplating the issuance of an 

injunction against the Sanitary District to prevent the 

continuance of these wrongful acts any longer than was 

needed to meet equitable and humanitarian require- 

ments. The acts were those of the Sanitary District in 

making the diversion. This was a bill to enjoin a nui-
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sance, and the State of Illinois related to the Sanitary 

District as the source in part of its powers and au- 

thority, was properly joined as a co-defendant in order 

that any injunction allowed should afford complete and 

comprehensive protection from wrongs determined. It 

was in the light of these circumstances that the above re- 

marks, clearly dicta as not involved in the issue before 

the court—were uttered. There were in fact no obsta- 

cles created by the State of Ilhnois to performance of 

the decree to which either court or counsel, in brief or 

argument or opinion, had called attention. The language 

can only be regarded as a warning against any technical 

interpretation of the Constitution of Illinois to be sug- 

gested as a bar to carrying out the decree then to be 

entered. 

We are sure this Court will agree that Mr. Justice 

Holmes would never have attempted to suggest in ad- 

vance what this Court would decide upon a subsequent 

issue properly joined and before the Court for decision. 

Dealing literally with the last sentence in the above 

quotation, this sentence merely suggests a choice which 

might be presented to the State of Illinois, of amend- 

ing its Constitution or finding itself subject to the ex- 

ercise of a paramount authority. In view of the nature 

of the issue presented, the paramount authority referred 

to was not the judicial power of this Court, but the 

power of Congress to regulate and control diversion, a 

power asserted in this very case. We have shown in fact 

that Congress has now exercised its paramount authority 

in a way which limits the jurisdiction of this Court in 

this proceeding. 

The real question is whether this court, under the 

circumstances of this case, can or should exercise au- 

thority to set aside and disregard the Constitution of 

Illinois.
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These constitutional provisions were adopted long be- 

fore any of the circumstances here involved arose. They 

are not self-created obstacles, selected for the purpose 

of avoiding performance of this Court’s decree. They 

are essential elements in the structure of government, 

erected by the people of Illinois in the exercise of a 

right, which, under our laws and organization, must and 

always has been held to be free. Exercise of this right 

is subject only to the requirement that the form of gov- 

ernment be republican in its nature and contain no limi- 

tations upon the meeting of obligations to be assumed by 

a state under the federal constitution. 

It is the claim of the Special Master that the obliga- 

tion here involved is an obligation imposed upon the 

State by that constitution. An analysis of the record 

completely negatives any such conclusion. The Court 

is not seeking to compel here the payment of an obliga- 

tion to sister states, or the performance of a duty to 

those states. The Court has entered an injunction en- 

joining wrongful acts performed solely by the defendant 

Sanitary District. That injunction satisfies the rights 

of the complaining states. The court has found 

that immediate compliance with the injunction will 

endanger the lives and health of many innocent 

people. Because of this consideration it has post- 

poned and graduated compliance with the injune- 

tion in order to give the people to be affected 

by it an opportunity to protect themselves from these 

dangers. Circumstances beyond their control have pre- 

vented and delayed the progress and completion of this 

protection. It is now suggested that the Court invade 

the rights of these people, set aside their constitution, 

in its essence reconstitute their properly self-originated 

form of government in order to compel these people to 

protect themselves.
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The duty to protect themselves is, we submit, no duty 

imposed upon the people of Illinois or upon the people 

of the Sanitary District by the Constitution of the United 

States. But the proposed decree in its essence requires 

the performance of that duty and no other. The injunc- 

tion, we may assume, must be carried out according to 

its terms unless this Court, recognizing the same impell- 

ing humanitarian necessity again postpones perform- 

ance. The obligation to protect themselves, however, is 

a domestic obligation solely within the proper scope of 

the reserved powers of the State of Illinois, and not a 

matter concerning which this Court or the complaining 

states have either interest or jurisdiction. 

The decree herein was not mandatory in its terms, so 

far as the program of self-protection was concerned. 

Such a decree was recommended by the former Special 

Master on rereference and this recommendation was re- 

jected by the court. We must assume the Court’s re- 

fusal to adopt this recommendation was due to a recog- 

nition by the Court of what, we submit, is the unques- 

tioned fact, that the legal power, as well as the obliga- 

tion to protect themselves, rested in the people of the 

Sanitary District. The very existence of this power 

implies a discretion as to its exercise. That this Court 

in its decree, and particularly in its opinion in the ex- 

pressions above noted, indicated a clear and settled de- 

termination to protect the rights of the complaining 

states does not import into the decree any mandatory 

requirement effective upon the people of the Sanitary 

District or the State of Illinois. This omission is clearly 

a recognition of the right of the people of the district to 

decide for themselves. 

Putting the question in its most direct way, we submit 

this Court now confronts a choice of three alternatives: 

First, to leave the injunction as it is without modifica-
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tion and leave the people of the Sanitary District to suf- 

fer the consequences of their misfortune in not being 

able to go forward with their program of self-protection; 

Second, the Court, recognizing the equities which, we 

submit, should prevail from the fact that this interrup- 

tion in providing self-protection is due solely to the gen- 

eral economic depression from which the entire coun- 

try is suffering, should postpone, until recovery can 

be had, compliance with the decree; Third, the Court, 

in order to give to the complainants speedily the relief 

to which they have been held entitled without endanger- 

ing the safety of the people of the Sanitary District, 

shall take away from those people their lawful consti- 

tutional rights of government and self-determination and 

itself shall take over and exercise governmental author- 

ity for them. 

We submit this last alternative is not consistent with 

judicial procedure and does not involve the proper ex- 

ercise of judicial power. 

The 10th Amendment to the Constitution of the United 

States specifically declares: 
‘‘The powers not delegated to the United States 

by the Constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
people.’’ 

Sanitation is a domestic power, exclusively within the 

police authority of the states, except only in so far as 

Congress, in the exercise of control over interstate com- 

merce, may deal with the subject. 

This court has decided the rights of the complainants 

and has awarded them an injunction. It applied princi- 

ples not only of equity but common humanity to the facts 

as found by it and adjusted the injunction so as to allow 

to the district the opportunity the court found they pos- 

sessed within their own powers and organization of gov-
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ernment to so adjust their affairs as to avoid danger 

otherwise certain to result from the injunction. Even 

though the court may be impelled by the same appealing 

consideration for welfare of life and health that orig- 

inally moved it in this case, the strength of that appeal 

does not vest in the court any power not originally pos- 

sessed by it. In its essence the problem is for the people 

of the Sanitary District, as empowered by the State of 

Illinois, and for them alone to deal with. 

We feel justified, however, in view of the finding of 

the Special Master that the interruption in the program 

of self-protection has occurred through no fault of these 

people, in again pressing upon the consideration of the 

court the necessity for delay. In view of the principle 

so often asserted in litigation other than this that the 

States of the United States stand before this Court, when 

it exercises its jurisdiction to settle controversies be- 

tween them, upon a plane of equality and in view of the 

way in which this court has always heretofore in this 

as in all other cases balanced the equities and conven- 

iences in the conflict of rights presented in these contro- 

versies, we confidently believe the court will recognize 

the necessity of accommodating its original decree to the 

changed circumstances set forth in the Special Master’s 

Report. We are equally confident, however, that as a 

means of accommodating its decree to these require- 

ments, the court will not attempt to assert powers not 

clearly vested in it by the fundamentals of judicial proce- 

dure and the requirements of the Federal Constitution.
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CoNnCLUSION. 

We summarize our contentions as follows: 

We deal only with the third question submitted to the 
Special Master by the order of reference, although af- 
firming and joining in the contentions submitted by coun- 
sel for the Sanitary District as to the first two questions. 

1. We assert, notwithstanding the interruption to the 

construction program of the Sanitary District, which 

has occurred without its fault, there exists no such 

emergency for the giving of relief to the complainants as 

requires the extraordinary measures recommended. This 

emergency is lacking. It clearly appears by act of Con- 

gress adopted since the decree herein, lake levels are in 

process of restoration and will be restored at a date 

sooner than if the original decree were accomplished. 

This result is also required by the pending Canadian 

Treaty. 

2. We assert for numerous reasons that the recom- 

mendations of the Special Master do not meet the re- 

quirements of this court that they be ‘‘reasonable.’’ 

They are in fact impractical and would in all probability 

completely fail to produce any increase in speed of per- 

formance of the self-protective program of the Sanitary 

District. We further show that the State of Illinois in 

all probability does not possess financial capacity to as- 

sume the burdens the Special Master would impose. 

3. We point out that this litigation has dealt with the 

Sanitary District as the active defendant, the State of 

Illinois being joined in order that the injunction sought 

to prevent nuisance may be completely effective. We 

analyze the acts of the State of Illinois in the premises 

and show that it proceeded originally within its right.
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We assert that so far as the State is concerned, if it be 

regarded as the author of the diversion, its act is wrong- 

ful only to the extent the diversion exceeds the share of 

Illinois in the waters of Lake Michigan to be determined 

by applying the doctrine of equitable apportionment of 

those waters as between Illinois and the complaining 

states. We point out that this doctrine, applied in all 

other cases, has never been the measure of decision here- 

in. We insist that before the liability of the State of Il- 

linois be determined, the right of this sovereign state to 

the appleation of this settled principle is clear, and 

proper proceedings to determine what is an equitable ap- 

portionment of the waters of Lake Michigan should be 

had. 

4. Disregarding all other considerations, we assert 

that the recommendations of the Special Master ask this 

Court to exercise powers not judicial in their nature and 

not within the authority of the Court to settle contro- 

versies between states. We contend it does not lie within 

the essence of judicial power to control and direct an 

exercise of legislative discretion by the Legislature of 

the State of Illinois and its government. We point out 

that the legislative authority, which must be exercised to 

earry out the Special Master’s program under the Con- 

stitution of Illinois, is not solely exercised by the Legis- 

lature, but is primarily reserved to the people of Illinois, 

and if the Court is to control and direct this proposed ex- 

ercise of the legislative authority of the State, it must 

not only control action by the General Assembly but also 

by the people of Illinois in a general election required by 

its Constitution. We insist that this Court possesses no 

authority to set aside the constitutional requirements of 

the State of Illinois. We point out that the recommen- 

dations merely involve an exercise by the people of the
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Sanitary District of the power to protect themselves 

against sewage evils. This power is in its essence an 

exercise of the reserved police power of the State. It is 

not a power which can be exercised, either by the Con- 

gress or this Court. Since the State of Illinois exclu- 

sively possesses this reserved police power, it follows 

necessarily that it possesses discretion to decide whether 

it be exercised or not. Even though a decision not to 

exercise the power would be unwise and contrary to the 

interest of the people of Illinois, this Court cannot con- 

trol that discretion. 

Here the decision not to exercise the power in the man- 

ner needed to accommodate the decree herein has been 

forced upon the people of the State of Illinois by circum- 

stances not within their control. The equities of the sit- 

uation demand a further postponement of the reductions 

in diversion. 

We respectfully urge, therefore, that the recommenda- 

tions of the Special Master should be rejected. We sub- 

mit that on principles of comity and equity under the cir- 

cumstances in this case, the Court now should not enter 

any additional order whatever. As pointed out by the 

Sanitary District, in all probability with complete safety 

the reduction in the diversion to 5000 e. f. s., required at 

the end of 1935, may be safely made, since, by the uncon- 

troverted testimony in this case, only a relatively small 

sum need be expended to afford the complete protection 

adequate to this reduction. This reduction will cut in 

half the damage produced by the division. Reports will 

continue to be filed and these will deal in more detail with 

the financial condition of the Sanitary District. The fu- 

ture will disclose its increase in capacity to go forward 

with the construction program and, based upon the fu- 

ture, a matter now incapable of determination, an appro-
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Direcr Testimony or Governor Henry Horner Given At 

THE Hxrecutive Mansion, SPRINGFIELD, ILLinors, F'EB- 

ruARY 28, 1933. (Tr., 1971 to 1987, inclusive) : 

The Witness: If the Master please, my attention was 
called last Tuesday for the first time to the very serious 
and grave nature of the unusual, and I might say, shock- 
ing, recommendations which I am advised that the Spe- 
cial Master has under consideration for possible submis- 
sion in his report to the Supreme Court of the United 
States in the Sanitary District controversy. 

When this was called to my attention by the Attorney 
General, I had been engaged in studying the financial 
survey of the state, memoranda upon which had been 
handed me for the first time a few days previously. I 
had selected Mr. Rice, a very competent gentleman, and 
well-known financier, to look into our financial condition, 
because of my knowledge of his capacity and ability and 
sound judgment in these matters, to prepare a survey 
and had assigned to him all of the assistance the execu- 
tive could command. Before the survey was completed, 
I had formally appointed him Director of the Depart- 
ment of Finance. Although not an audit, the survey was 
prepared, I am advised, with as much possible care, con- 
sidering the requirement of having it rapidly available, 
as if it were an audit. I am further advised that Mr. 
Rice testified as to certain facts on yesterday, as the re- 
sult of his findings. 

I have no hesitancy in saying that this audit reveals a 
grave situation, so far as the state finances are con- 
cerned. 

Mr. Jackson: If the Master please, may I interpolate: 
I should feel compelled to move to strike out the charac- 
terization of the Master’s tentative recommendation and 
the eulogy of Mr. Rice, whose qualifications have been 
shown in a prior hearing, and I do not think can be but- 
tressed by any other witness, and the conclusions and 
characterizations of what is shown by this report. To 
the extent that that may be material at all, it is a matter 
for the Special Master to find, and it seems to me mani-
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fest, that no witness, however eminent, can in testimony 
characterize what is in the record before the Master. 

The Master: I think nothing has been stated so far 
that you need feel called upon to meet in any way. 

The Witness: I have no hesitancy in saying that this 
audit reveals a very grave situation, as far as the state 
finances are concerned. With a deficit in available cash 
of $8,000,000 at the beginning of the year—and remem- 
ber, I was inaugurated on January 9th of this year— 
and even allowing for material economies already 
adopted, established and in force, an ultimate deficit at 
the end of the year of $15,000,000, it is quite apparent 
that the state is approaching the danger point where its 
eredit will be impaired. The only way in which our state 
can function now at all, and during the year, is of bor- 
rowing from special funds and by selling tax anticipation 
warrants. Even to meet the most drastic emergency, 
under the constitutional requirements, bonds cannot be 
sold except upon approval by popular vote at the next 
general election, which will not be held until November, 
1934. 

In my contract with bankers, since taking office, with 
many representatives of business interests throughout 
the state, members of the legislature, and my own gen- 
eral experience, I am convinced that the possibility of 
sale of tax anticipation warrants depends very largely 
upon our success in collecting general revenue taxes. 

IT am informed that the record in this case contains 
evidence as to the tax difficulties in Cook County, but I 
am also informed that this evidence has dealt more par- 
ticularly with legal difficulties. It has not sufficiently rec- 
ognized, as a controlling element in the problem, the 
effect of the business depression upon the capacity of 
taxpayers in Cook County and elsewhere to pay taxes. 
It is my belief that this element is a most important one 
for consideration at the present time. Under the sys- 
tem of taxation in Illinois, required by our Constitution, 
the bulk of the general revenue comes from the general 
property tax; more than fifty per cent of the taxable 
property of the state is found in Cook County, and the 
business depression has combined with the difficulties of 
tax collection to affect real estate values there in a most 
drastic way. Asa matter of fact, real estate, whether in
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the form of business property, the farm or the home, can- 
not now bear the present excessive tax load. 

I view with dispair the likelihood of collecting large 
amounts of delinquent taxes, and anything like a normal 
proportion of 1931 and 1932 levies. 

The legislature is composed of a majority in both 
houses of representatives and senators elected from so- 
called downstate counties. The attitude of our people 
downstate, who are suffering from the business depres- 
sion almost as much as those in Cook County, and so far 
as the farmers are concerned, to a greater extent, must 
be given consideration when it comes to all practical 
measures of taxation, and measures tending to solve our 
tax difficulties. I assume that the Special Master and 
all those who have studied, or are studying, the Illinois 
problem, are familiar with this. 

The City of Chicago, located in Cook County, is one 
of the greatest industrial centers of the world. Unhap- 
pily, there are many residents and legislators of our 
downstate population who take the position that there 
is a difference in point of view between the two sections. 
Yet, [ am hoping the rest of the state eventually may 
recognize Cook County’s difficulties, for it has sympa- 
thized with its difficulties in many respects. I feel quite 
sure, however, that the rest of the state will not be will- 
ing to assume any of the local burdens of the Cook 
County or Sanitary District government. 

We have a very disturbed condition in the mining in- 
dustry of our state, one of the greatest industries in the 
state. For the past months, one county is being policed 
by state militia, and within the last few days I have had 
to order three companies of militia into this very county, 
where we are now meeting, Sangamon County, where the 
Capitol of the state is located. To prevent a general 
conflagration among the miners of the state, this matter 
must be rapidly and efficiently dealt with. 

Bloodshed and destruction of property has already oc- 
curred. You can well understand the difficulties of such 
a situation in the present unhappy state of the people’s 
minds, and its direct relation to the financial problem of 
our state. The present cost of militia maintenance is 
$3,000 or $4,000 daily, and no one can say to what extent 
that may increase.
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I am convinced from my contact with people of all 
kinds and callings throughout the entire state, that one 
of the most important problems we confront is the essen- 
tial reduction in governmental expense, with an ultimate 
reduction in taxation. 

This mining controversy, which, by the way, has been 
punctuated with general riots and like disturbances, is 
not the only serious problem of its kind. In one county, 
we have a situation where the farmers have armed them- 
selves and formed large bodies which are preventing the 
functioning of the courts in foreclosures. Many of these 
foreclosures have their origin in tax defaults because of 
the inability of the farmer to pay his taxes. Just to 
what extent this will spread, I cannot tell, but it is one 
of the serious problems of the state. 

Need I stress here the effect that banking disturb- 
ances in the nation, including this state, is having on 
our state problem? 

These are only a few of the considerations which sug- 
gest themselves. Any proposal to be submitted to the 
legislature, involving the assumption by the entire state 
of the cost of what the entire state has always hereto- 
fore regarded as a local problem in Cook County, that 
is the sewage disposal construction program of the Sani- 
tary District, is one which would be regarded as unthink- 
able and not to be contemplated seriously under exist- 
ing conditions by anyone who really knows the facts in 
this state. 

Another great problem which confronts the State of 
Illinois at the present time is the unemployment relief. 
We are doing our utmost in this respect, but our finan- 
cial capacity under existing conditions to meet bare ne- 
cessities of human needs, seems utterly insufficient. So 
far, we have been able to do so by the help of the federa! 
government. The nature of this problem, the constant 
appeal which must be made to the legislature in this con- 
nection, makes it one which every person in official re- 
sponsibility knows. Without regard to any other consid- 
eration, in my opinion, it must come first. 

Approximately 800,000 persons throughout our state, 
by reason of widespread unemployment, have become en- 
tirely dependent upon private and public relief, and, of 
course, have enlisted the sympathetic interest and con-
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cern of both state and federal governments. At first, our 
efforts in Illinois were made to give aid through private 
subscriptions and agencies, and through local public 
charities. When those resources were exhausted, and 
they were shortly, every possible method was devised to 
mect the almost ghastly situation. Through the Illinois 
Kmergency Relief Commission, with the aid of the Recon- 
struction Finance Corporation, public funds have been 
used to an almost fabulous extent. More than thirty odd 
million dollars have been furnished alone by the Recon- 
struction Finance Corporation. 

Our relief representatives are now in Washington, 
seeking some six and one-half millions, or thereabouts, 
which, as I understand it, is the last moneys [linois will 
be entitled to receive under the provisions of the present 
Reconstruction Finance Corporation fund. If we get 
this, and it has not yet been allowed—I just heard from 
Mr. Ryerson yesterday evening by phone, although I am 
inclined to think it may be—it will carry us only through 
the month of March. What is to be done after that, no 
one can now say. 

It is not difficult to imagine the possibility of bread 
riots, and like difficulties, in the large centers of this 
state, where relief is not available and unemployment 
still continues. We are trying to meet the necessity for 
relief by a sales tax, which has already gone through our 
State Senate, and is now under consideration by our 
House of Representatives, and we are not sure of easy 
sailing by any means in that house. 

With these difficulties facing the state entirely on the 
problem which deals so intensely with human sympa- 
thies, you can well imagine the insurmountable difficulties 
our state would have in carrying an additional burden 
resulting from asking the entire state to bear the cost of 
an obligation which the Supreme Court has fixed upon a 
limited locality in the state, such as the Sanitary Dis- 
trict. 

Of course, we cannot permit our fellow-citizens to 
starve, nor to deny them shelter, clothing and the mere 
sustenance of life. And, mind you, they are not those 
that are usually dependent upon charity; they represent 
hundreds of thousands of fine men and women, who are 
well and anxious to work, but who are so situated be- 
cause of general unemployment. Notwithstanding what
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the record in this case may have implied, I cannot be- 
lieve that the sister states of Tlinois are willing to de- 
stroy entirely the hope of our state in our effort to ex- 
tricate ourselves from our present catastrophe. Per- 
sonally, I know little about the origin of the tremendous 
amount of litigation of which this present hearing is an 
outgrowth. My search for information, since the matter 
has been brought to my attention within the last weeks, 
has brought to light the fact that there never has been 
a conference between the respective states regarding 
any liability or obligation of the State of Illinois in the 
whole matter. These are times when harmony of actio” 
by all the states is necessary to meet the constantly mul- 
tiplying problems of the nation, and I cannot therefore 
fail to express wonderment that no conference between 
the states interested in the controversy has been called. 
And I say this, for I propose at a reasonably early date 
to try to ‘bring about such a conference. It seems to me 
that honest and earnest efforts should be made by the 
states interested to adjust their controversies before the 
United States Supreme Court is asked to pass further 
upon these interstate political, economic and local prob- 
lems, in so far as they affect the states. 

I have suggested very briefly a few of the practical 
considerations which in my opinion demonstrate the im- 
practicability, yes, the impossibility, of the recommenda- 
tions under consideration by the Special Master. It may 
be that the inquiry addressed to the Special Master by 
the Supreme Court called for a survey of those possibili- 
ties. However, whatever the court’s view on that sub- 
ject may be, surely that court will also give consideration 
always to practical problems, and I cannot conceive that 
the court will determine upon any action without the 
essence of its actions being influenced by the possibility 
of performance. I have no hesitancy in saying that, un- 
less conditions rapidly and marvelously change for the 
better, the capacity of our state to find a market during 
each of the next four years for thirty-five millions o! 
bonds, if such an unusual thing were required by the 
court, is an impossibility. This would be so even without 
the other present and future financial necessities of the 
state. 

I am not sure what the scope of your inquiry may be, 
except as I have just heard it from the Master. It is,
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of course, difficult for me to comprehend how it is pos- 
sible for any court to impose upon our state responsi- 
bility for the obligations of a local tax-spending munici- 
pality like the self-controlling Sanitary District. 

Any recommendation of the Master of this character 
ealls for action by the Legislature of Illinois. It would 
be a mandate to direct and control the legislative discre- 
tion of the General Assembly of Illinois. Aside from 
what seems to me the clear illegality of any such pro- 
posal under the circumstances of this case, I cannot con- 
ceive how such control could be made effective. Not- 
withstanding the fact that every right-thinking citizen of 
this country recognizes the importance of the Supreme 
Court as a paramount factor in our structure of govern- 
ment, and the dignity and weight which must be attached 
to its conclusions, the practical problems which would 
confront each member of the General Assembly must in- 
evitably receive consideration by the court in this case. 
Aside from the necessity of opposing tax increases be- 
yond the ability to pay, a necessity which is not a matter 
of sentiment at the present moment, but one of com- 
pelling foree, is the humanitarian problem of unemploy- 
ment relief, which in my judgment comes first. 

May I interpolate here a suggestion that must never 
be lost sight of in the relation of the federal government 
and its courts to a sovereign state? At the cost of blood 
and war, our nation has definitely and forever deter- 
mined that one state may not destroy the Union. It is 
equally important to the perpetuity of our constitutional! 
form of government that the United States cannot de- 
stroy a state. Any action by the court in this case, to 
destroy Illinois financially, will have that effect. It 
should be needless to add in this record that the power 
to tax may also be the power to destroy. 

It always has been the fundamental political philoso- 
phy of the State of Illinois to accord to local ecommuni- 
ties local self government. This is reflected in our Con- 
stitution in that provision which gives to local corporate 
authorities elected by the people control over local taxa- 
tion. Surely, the recommendation of the Special Master, 
aside from other considerations, ought not contemplate 
such a destruction of this fundamental of Illinois gov- 
ernment and thus run counter to every trend of political 
thought and habit in this state. Surely, no incident in
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the long history of our state has given any justification 
for the thought by any fair mind that our state, as a 
sovereign member of the Union, has failed to carry out 
any valid obligation to any sister state and to the na- 
tion. We do not consider the obligation of the Sanitary 
District of Chicago the obligation of the State of Illi- 
nois. 

Frankly, I question the power of the Supreme Court 
to set aside the Constitution of the state; or that it pos- 
sesses authority to control the legislative discretion of 
its General Assembly. With this belief, which is shared 
by our Attorney General and our counsel in this case, I 
would view with grave apprehension any attempt on the 
part of the court to exercise such a power. In a period 
when the entire world is suffering from an economic 
catastrophe, and when it is frequently said that the very 
structures of our civilization are being attacked, and in 
some localities are weakening, I believe it would be a 
rave misfortune to have the State of Illinois put in a 
position where its own dignity and its right of self-de. 
termination was denied, and it founds itself incapable of 
complying with and according respect to any mandate or 
judgment of the Supreme Court of the United States. I 
cannot believe that the Supreme Court will go as far as 
the petitioners in this case suggest. 

It is apparent that the decree must be modified in or- 
der to give more time to the Sanitary District for its 
accomplishment. When economic conditions improve, 
tax revenues will undoubtedly increase, and, as shown 
by the experience of the past, the Sanitary District then 
ought to be able to finance its own program. 

The state is financially unable to assume this burden 
of the Sanitary District, and even if it were, it ought not, 
in justice, be asked to do it. 

Those are the facts. Whatever theoretical arguments 
may be possible to support the theory of the petitioners, 
so far as the State of Illinois is concerned, practical con- 
siderations themselves deny the possibility of such 
theory. 

Mr. Lynde: You may cross examine. 

Mr. Jackson: If the Master please, I desire, on behalf 
of the complainants, to make a separate motion to strike 
out each and every sentence in the statement read by
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the witness, upon the grounds that the statements are 
irrelevant; that the testimony offered is wholly incom- 
petent; that it is largely hearsay; that it is wholly argu- 
mentative; that it undertakes to make conclusions of fact 
and law which invade the province of the Special Master, 
undertakes to state as a matter of evidence conclusions 
of law and fact which would be found and made by the 
Special Master, if material; that it undertakes to express 
opinion evidence without any qualifications shown on the 
part of the witness to express an opinion, and upon sub- 
jects which are not susceptible of opinion evidence. 

The Master: As I said earlier in the case, anything 
which | would strike out on the ground that it was not 
admissible, I should ignore if it was left in. I see no 
advantage in dealing in detail with the different state- 
ments. It is true that there is a good deal in it that is 
argument, rather than testimony; it is argument of a 
character which it would be proper for counsel for the 
State to address to me, and in its substance, although not 
in the same phraseology, counsel for the state have al- 
ready presented such arguments. It seems to me that 
those arguments are things which, as arguments, I should 
consider in this case, and give them the weight that in 
my judgment they prove to be entitled to. 

Mr. Jackson: My objection does not go to them as an 
argument, whether it is irregular or otherwise in that 
respect, but merely so far as they may purport to state 
facts which, if evidence, in the regular course, would be 
something that might be susceptible of rebuttal. 

Mr. Lynde: There is a good deal that can be said in 
reply to Mr. Jackson’s objection, but I want to point to 
one consideration. Your Honor’s recommendations, or 
those at least which are under consideration, or sug- 
gested here in the tentative report, impose on Governor 
Horner, in connection with his constitutional responsi- 
bility, action on matters which he must decide, which he 
is called upon to give consideration to, not only officially 
as executive of the state, but also in connection with the 
advice which he, as such, is called upon to give to the 
legislature. Now, | submit that his opinions, or that mat- 
ter which might be referred to as argument, as illustra- 
tive of the official mind, from the viewpoint which he 
must have in dealing with this matter, is competent evi- 
dence for your Honor to consider, because it presents
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necessarily a picture of the future which must be before 
him when those things, if they are to be done, are at- 
tempted to be carried out. I submit they are the very 
essence of the matter which the court in its wisdom must 
give consideration to in deciding on the propriety of the 
recommendations of this nature. There are other things 
that can be said, but it is from that standpoint and with 
the idea of carrying out what I conceive to be our idea 
to the court, because this testimony is a fair statement of 
the situation which prevails in this state.






