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Supreme Court of the United
States

OcroBer TerMm, 1929

No. 12, OrrcINaL

StaTE or NEW YORK,
y .
Complaimant,
Vs,

STATE OF [LLINOIS AND SANITARY
Districr or CHICAGO,
Defendants.

J

BRIEF FOR COMPLAINANT IN SUPPORT OF

COMPLAINANT’S SUBSTITUTE EXCEPTIONS,

AND IN OPPOSITION TO DEFENDANT’S EXCEP-

TIONS TO THE MASTER’S REPORT ON RE-
REFERENCE

PRELIMINARY STATEMENT

This original action No. 12 was commenced in
October, 1926. Subsequently, upon the petition
of complainant, the Supreme Court permitted
complainant to participate in the trial of the
related suit No. 7 original, entitled ¢‘State of Wis-
consin, State of Minnesota, State of Ohio, State
of Pennsylvania, against The State of Illinois and
the Sanitary District of Chicago’’ in ‘‘like manner
as if those suits had been consolidated.”” Com-
plainant herein thereupon did participate in the
proceedings before the Hon. Charles . Hughes,
as Special Master., On November 23, 1927, the
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Special Master filed his report on original refer-
ence and on January 14, 1929 the Supreme Court
handed down its opinion and order herein. (ZThe
State of Wisconsin v. The State of Illinois, 278
U. 8. 367). That opinion reviewed in detail the
history of the diversion by the defendants of large
quantities of water from the Great Lakes into the
Mississippi watershed for the purpose of sewage
disposal to the damage of the complainants.

The order referred the case againt to the
Master for a further examination into the ques-
tions indicated in the opinion. The parts of the
opinion deemed to indicate the questions are those
appearing on pages 418 to 421 as follows:

¢TIt will be perceived that the interference
which was the basis of the Secretary’s per-
mit, and which the latter was intended to
eliminate, resulted directly from the failure
of the Sanitary District to take care of its
sewage in some way other than by promoting
or continuing the existing diversion. It may
be that some flow from the Lake is necessary
to keep up navigation in the Chicago River,
which really is part of the Port of Chicago,
but that amount is negligible as compared
with 8,500 seecond feet now being diverted.
Hence, beyond that negligible gquantity, the
validity of the Secretary’s permit derives its
support entirely from a situation produced
by the Sanitary Distriet in violation of the
complainant’s rights; and but for that support
complainants might properly press for an
immediate shutting down by injunection of the
diversion, save any small part needed to
maintain navigation in the river. In these
circumstances we think they are entitled to a
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decree which will be effective in bringing that
violation and the unwarranted part of the
diversion to an end. But in keeping with the
principles on which courts of equity con-
dition their relief, and by way of avoiding any
nnnecessary hazard to the health of the
people of that section, our decree should be
so framed as to accord to the Sanitary Dis-
trict a reasonably practicable time within
which to provide some other means of dispos-
ing of the sewage, reducing the diversion as
the artificial disposition of the sewage
increases from time to time, until it is entirely
disposed of thereby, when there shall be a
final, permanent operative and effective
injunction. * * *

In increasing the diversion from 4,167
cubic feet a second to 8,500, the Sanitary Dis-
trict defied the authority of the National
Government resting in the Secretary of War.
And in so far as the prior diversion was not
for the purposes of maintaining navigation
in the Chicago River it was without any legal
basis, because made for an inadmissible pur-
pose. It therefore is the duty of this Court
by an appropriate decree to compel the reduc-
tion of the diversion to a point where it rests
on a legal basis and thus to restore the navig-
able capacity of Lake Michigan to its proper
level. The Sanitary District authorities,
relying on the argument with reference to the
health of its people, have much too long
delaved the needed substitution of suitable
sewage plants as a means of avoiding the
diversion in the future. Therefore, they can
not now complain if an immediately heavy
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burden is placed upon the District because of
their attitude and course. The situation re-
quires the District to devise proper methods
for providing sufficient money and to con-
struct and put in operation with all reason-
able expedition adequate plants for the dis-
position of the sewage through other means
than the Lake diversion.

Though the restoration of just rights to
the complainants will be gradual instead of
immediate it must be continnous and as
speedy as practicable, and must include
everything that is essential to an effective
project. * * *

To determine the practical measures
needed to effect the object just stated and the
period required for their completion there
will be need for the examination of experts;
and the appropriate provisions of the neces-
sary decree will require careful considera-
tion. Ifor this reason, the case will be again
referred to the Master for a further examina-
tion into the questions indicated.”’

The questions thus indicated are deemed to be
these:

(1) What are the practical measures neces-
sary for the disposition of the sewage of the
Sanitary District of Chicago through other
means than the lake diversion;

(2) Within what time can these practical
measures be completed and put into
operation;

(3) What reductions in the diversion will
be practicable immediately, and from time to
time, pending the completion and placing in
operation of said practical measures;
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(4) What flow or diversion, if any, from
Lake Michigan is necessary to maintain navi-
gation in the Chicago River, as a part of the
Port of Chicago, after such practical meas-
ures have been completed and placed in full
operation.

After hearings on re-reference, the Master
made and filed his report answering the fore-
going questions on December 17, 1929.

Joint exceptions to this report were filed by the
complainant in Original Action No. 7 (Wisconsin
et al. v. Ilinots et al.), Original Action No. 11
(Michigan v. Illinois et al.), and Original Action
Action No. 12 (New York v. Illinois et al.). But,
upon permission duly granted, Substitute Kxcep-
tions have been duly filed by this complainant in
the last named action.

COMPLAINANT’S EXCEPTIONS

Complainant’s Substitute lixceptions do not
object to the Master’s answer to the second and
third questions, but object to his answers to the
first and fourth questions, to his failure to recom-
mend costs, and to his refusal to find certain pro-
posed findings of faect and conclusions of law.

In answer to the first question the Master
should have found what practical measures were
necessary to dispose of the scwage by means
other than diversion of lake waler. At pages 34
and 35 of his report he sets out his answer but
deseribes the measuves whiech he there recom-
mends as those which will afford practical meas-
ures from the standpoint of present sanitary
engineering knowledge for complete treatment of
the dry weather flow of sewage and waste, and
in times of storm, of approximately 150 per cent
of the ordinary dry weather flow.
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Complainant has excepted to that finding,
deeming it unresponsive, having in mind the
relief which the Master deemed could be predi-
cated upon it as expressed in his answer to the
fourth question.

The fourth question required a finding of what
diversion, if any, would be necessary to maintain
navigation in the Chicago River as a part of the
Port of Chicago after the said practical measures
were completed and in full operation. The
answer of the Master on this question (M. R. 138)
finds necessary a diversion of 1500 c. {. s., in addi-
tion to pumpage, to carry away from the Chicago
River the effluent which he had provided in his
answer to Question 1 should be allowed to flow
into that river. Complainant deems this not
responsive to the order of the Court which
directed the provision of means of sewage dis-
posal without diversion.

Complainant’s exceptions ancillary to its
Y¥ixceptions T and I, and complainant’s Excep-
tions V, VII and VIIT are exceptions to the Mas-
ter’s failure or refusal to grant findings of fact
requested by it that there were additional means
to make diversion unnecessary, such as the
chlorination of the effluent from the sewage dis-
posal plants; the flushing of the Chicago River
by pumping circulating water into it so that it
would flow in its orviginal direction; and the con-
struction of outfall sewers or tunnels to earry the
effluent entirely away from the Chicago River and
its branches. Other possible additional means
are the construction of a separate sanitary sewer
system to take care of the storm water run-off,
and additional preliminary treatment of storm
water overflow.
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ARGUMENT

POINT 1

The program outlined by the master is not an
adequate program of practical measures for the
disposition of the sewage in the sanitary distriet
through other means than lake diversion, as inter-
preted by the Master, and does not comply with
the order of this Court dated January 14, 1929,

A

It is not adequate.

This Court intended to require ‘‘the sanitary
district to take care of its sewage in some other
way than by promoting or continuing the existing
diversion’’; that the sewage of the distriet should
be ““entirely disposed of thereby’’; and that the
method so adopted ‘‘must include everything that
is essential to an effective project’” (278 U. S.
367, 418, 419, 421).

The Master deemed his program one that
would provide for the artificial treatment of
sewage so as to purify to the extent of 85 per cent
to 95 per cent. He was troubled with the ques-
tion of the final disposition of the effluent.

Complainant’s witnesses believe the effiuent
from the sewage disposal plants provided for in
the Master’s program to be one not harmful to
navigation or to public health. The testimony to
the contrary is insignificant. The Master could
have provided for additional artificial treatment
of the sewage; or for additional means for its dis-
posal within the watershed instead of by diver-
sion; or he might have deemed the treatment by
the means specified by kim on pazes 34 and 35 to
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be adequate and no diversion from the lake to be
necessary to dilute or carry it away.

Complainant considers the Master’s program
suitable, and additional practical measures to be
in the nature of improvements not essential to
accomplish the purpose stated by the Court, but
described these additional practical measures in
detail to show their availability. If their adop-
tion is necessary to the restoration of complain-
ant’s rights, they should be adopted. If they are
essential to the restoration of the claimant’s
rights, the order of the Court requires their
inclusion.

Among the practical measures which are avail-
able to safeguard conditions of navigation and
public health in the Chicago River and one or all
of which should be adopted rather than the con-
tinuation of the infringement upon the rights of
the complainant by diversion are the following:

Chlorination of the effluent of the sewage
disposal plants (Substitute Exception V);

Flushing the Chicago river by pumping
circulating water through it in its original
direction (Substitute Exception VII);

The construetion of outfall sewers or tun-
nels to carry the effluent away from the Chi-
cago River (Substitute Exception VIII);

Additional preliminary treatment of storm
water overflow;

Construction of a separate sanitary sewer
system.

Chlorination of the effluents of the sewage dis-
posal plants would remove 99 to 100% of the bac-
teria and would be entirely practicable (J. A. 239,
627; M. R. 28).
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The installation and operation of pumps to cir-
culate water so that the Chicago River would flow
in its original direction is entirely practicable
(J. A. 109, 110, 210, 216).

The construction of outfall sewers or tunnels to
carry the effluent away from the Chicago River
would be practicable according to complainant’s
witnesses Gascoigne and Howson (J. A. 210, 109)
and this was not denied by any witness for the
defendants.

The Master’s program calls for the treatment
of only 150% of the dry wecather flow at times of
storm water runoff. Although this is probably
adequate the existing sewer system of Chicago
could be so operated that a greater amount of the
initial storm water flow could be carried by the
mtercepting sewers to the sewage disposal plants
rather than by-passed through the outlets pro-
vided for excess storm water which lead directly
into the Chicago River. The capacity of the exist-
ing sewers is such that this preliminary treat-
ment could be given to from 267% to 400% of the
storm water runoff rather than to the 150%
called for by the Master’s program.

If it is deemed that the existing system of
sewers is inadequate to carry bhoth the storm
water runoff and the content of the sanitary sewer
svstem, a separate svstem of sanitary sewers
could be construeted so that both types of sewage
could be given adequate and complete treatment.
Such an additional system would of eourse not he
inexpensive, but the estimate of its cost as fixed
bv defendants’ witness Matthews (M. R. 24) was
grossly excessive. His figures as to the mileage
of sewers required called for the installation of
sewers In large areas which are devoted to lakes
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or parks and consequently do not need any sani-
tary sewers. The cross examination showed his
estimate to be in other respects entirely hap-
hazard.

B

The inclusion by ihe Master of controlling works as a
part of his program of praetical measures for the disposition
of sewage was erroncous because it preserves rather than
prevents diversion and because it conditions complainant’s
relief upon the discretion of the Secretary of War.

The Master’s program calls for the construe-
tion (subject to securing the approval of the
Secretary of War therefor) of controlling works
at or near the mouth of the Chicago River. The
purpose is to prevent storm water from causing
that River to flow into Liake Michigan as it was
wont to flow.,

Until the completion and full operation of this
sewage disposal system provided for by the
Master, or bv complainant’s program, this would
protect the lake from contamination by untreated
sewage from the river. But after the completion
of the disposal system the effluent and the con-
tent of the river will be innocuous and not
offensive.

Controlling works cannot be built without the
consent of the Seeretary of War. Their inclusion
by the Master in his program and proposed
decree subjects the restoration of complainant’s
rights to the discretion of an administrative offi-
cer. They are not essential to the program and
should be stricken therefrom.



POINT II

Upon the completion of the sewage disposal pro-
gram no diversion or flow at Lockport is necessary
or legally admissible to maintain navigation in the
Chicago River as part of the Port of Chicago.

In answering the fourth question the Special
Master found that a minimum diversion of 1500
e.f.s. (in addition to pumpage) was necessary to
maintain navigation in the Chicago River as a
part of the Port of Chicago. His answer to the
first question had provided that the effluent from
the sewage disposal plants should go into the
Chicago River. TIts presence there he considered
would cause such a condition in regard to naviga-
tion and public health as to require the above
diversion from the Great Lakes watershed to the
Mississippt watershed.

In its opinion of January 14, 1929, this court
tound that Congress had not authorized any diver-
sion for the purpose of navigation on the Illinois
or Mississippi rivers and held that such diversion
was not allowable for the purpose of this casc
(278 U. 8. 367 at 417). Congress has not taken
any subsequent action (M. R. 122). 1t is per-
feetly elear from the Court’s opinion that any
diversion to be permitted i the interests of navi-
gation was to be in the interests of navigation in
the Chicago River as a part of the Great Lakes-
St. Lawrence system, and not as a part of the
Mississippi-Illinois river svstem. Nor was it to
be inn the interests of sanitation. At 418, the Chief
Justice said:

“He (the Scerctary of War) could not
make mere local sanitation a basis for a con-
tinuing diversion.”’
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A

Diversion is not necessary in the interests of navigation on
the Chicago River as a part of the Great Lakes system.

At page 126 of his report, the Master says:

‘‘So far as depths are concerned, it appears
that no diversion of the water from Lake
Michigan is required for purposes of navi-
gation in the Chicago River, and there is testi-
mony that without a flow at Lockport there
would be an improvement with respect to the
current in the river.”

All of the witnesses in this case save the wit-
nesses [iddy and Jadwin testified that upon the
completion and operation of the proposed pro-
gram no flow at Lockport would be necessary to
maintain navigation; that this elimination of the
current would improve navigation; that depths
and widths would be improved ; that deposits from
street wash would be negligible and removed in
the regular course of maintenance; that the puri-
fied effluent would have no adverse cffect upon
navigation.

Such testimony was given by Colonel Town-
send who has had fortyv-five years experience in
the Army Iongineering C'orps on River and Har-
bor work (J. A. 244-238) ; by General Keller who
has had thirty-five vears experience in the same
service (J. A. 401, 405); by Major Putnam who
had been United States Distriet Kngineer at
Chicago (JJ. A. 99); and by Captain Inches, a cap-
tain who has sailed the Great Lakes and the
(‘hicago River for about thirty vears (J. A, 239-
241).

And General Jadwin testified that the cessation
of flow at Lockport wonld improve navigable con-
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ditions so far as width, depth and current are
concerned. The need of diversion he found to be
in the alleged nuisance (J. A. 9, 10, 16, 19, 31).

B

Upon the completion of the practical measures recom-
mended by the Master, or of complainant’s program, there
will be no nuisance in the Chicago River such as to require
the diversion of any lake water.

The Master has found that the completion and
operation of his proposed sewage disposal system
will result in a pollution of the Chicago River
such as to constitute a nuisance and to require the
diversion of water from the lake to dilute it and
carry it off, in the interests of navigation.

The Master finds ‘‘that pollution caused by the
introduction of sewage has relation to the inter-
ests of navigation, citing New York v. New Jer-
sey, 256 U. S. 296, at 397, 398.

But in New York v. New Jersey, 256 U. S. 296,
the discharge of sewage into New York Harbor
with only simple preliminary treatment for the
removal of gross material was held to be not
harmful to navigation.

If the Chicago River is polluted after the com-
pletion and operation of his proposed program,
it is because his proposed program is inadequate
and does not meet the requirements of the order
of this Court. But complainant believes that the
resulting condition of the Chicago River would
not be of such pollution as to affect adversely
either navigation or public health.

It was testified that the resulting conditions in
the Chicago River would be satisfactory from the
point of view of public health; that there would
be no odor due to putrefaction of organic matter
(Howson, J. A., 108, 109; Gascoigne, J. A., 209;
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Townsend, J. A., 215, 216); nor would there be
any visible suspended particles recognizable as of
sewage origin; nor any oil or floating material
upon the surface; nor would the waters be offen-
sive or injurious to the health of passengers or
employees on boats or docks; nor would the con-
dition be such as to produce an excessive growth
of water plants (id.).

To the same effect was the testimony of the
witnesses Waring (J. A. 239, 613) and Rockwood
(J. A.591).

Defendants’ witness Pearse affirmed the cor-
rectness of previous testimony by him to the ef-
feet that effluent from a sewage treatment plant
such as provided for ‘“would create no nuisance,
and can be turned into a water course, even
though dry, without fear of consequences’’ and
that fish could live in it (J. A. 520, 521).

The testimony of the witnesses Kddy and Jad-
win were the sole support of the Master’s finding
to the contrary. The witness Eddy’s testimony
as to the offensive nature of the effluent (quoted
M. R. 129, 130) is in direct conflict with the testi-
mony of the same witness to the Board of HEsti-
mates of the City of Milwaukee on November 12,
1919, which is set out in the Master’s report on
page 30.

The testimony of General Jadwin, Chief of
Kngincers, is material on the question of naviga-
tion but not on the question of sanitation or pub-
lic health. He testified that the cessation of flow
at Lockport would result in greater available
depth for navigation in the Chicago River and
that the question of diversion ‘‘is really a nuis-
ance question”. “‘I am not an expert in the field
of nuisances, in the sanitary sense, —’’ (J. A.
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9, 10, 31), and further, that ‘T think it is correct
that as to the quantity of dilution water from the
lake, if any, which is necessary when complete
treatment plants are in operation, in order to
prevent any active nuisance, I am not an expert
and am not able to advise’” (J. A. 17), and he
stated that he was not a sanitary expert or a sani-
tary engineer (J. A. 15, 38, 39). He further says
that ‘‘assuming that the ecffluent from an acti-
vated sludge plant is clear, odorless and contains
no suspended matter, and also stays odorless in-
definitely, I do not see that it would be an objec-
tion to navigation.”” (J. A. 42). And he admits
that sewage passes largely untreated into all of
the other harbors of the Great Lakes (J. A. 26).

C

The Congress by pgeneral and special legislation has
affirmatively determined that the discharge of local sewage
and street wash into any of the navigable waters of the
United States shall not constitute an obstruction of naviga-
tion or navigable capacity as a matter of law.

Title 33, U. S. C., Section 407, reads in part:

§ 407. Deposit of refuse in navigable
waters generally. It shall not be lawful to
throw, discharge, or deposit, or cause, suffer,
or procure to be thrown, discharged, or de-
posited either from or out of any ship, barge,
or other floating craft of any kind, or from
the shore, wharf, manufacturing establish-
ment, or mill of any kind, any refuse matter
of any kind or description whatever other
than that flowing from streets and sewers
and passing therefrom i a liquid state, into
any navigable water of the United States, or
into any tributary of any navigable water
from which the same shall float or be washed
into such navigable water;” * * *
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and Section 421 of Title 33, relating specifically
to the vicinity of Chicago, reads in part as
follows:

¢§ 421. Deposit of refuse, etc., in Lake
Michigan near Chicago. It shall not be law-
ful to throw, discharge, dump, or deposit, or
cause, suffer, or procure, to be thrown, dis-
charged, dumped, or deposited, any refuse
matter of any kind or description whatever
other than that flowing from streets and
sewers and passing therefrom in a liquid
state into Lake Michigan, at any point oppo-
site or in front of the county of Cook, in the
State of Illinois, or the county of Lake in the
State of Indiana, within eight miles from the
shore of said lake.”” * * *

This determination by Congress that the dis-
charge of local sewage and street wash into any
of the navigable waters of the United States shall
not constitute an obstruction of navigation or
navigable capacity as a matter of law, is con-
clusive.

Monongahela DBridge Co. v. United

States, 216 U. S. 177 at 195.



POINT HI

'The defendant’s exeeptions are not well taken.

A

The 1ime ailowed by the Master for the construction and
plazing in operation of practical mcasures for sewage dis-
posal was sufficient,

Defendants’ exceptions numbers three and four
complain that the Special Master did not give
due consideration to the fact that the level of the
lakes has risen an appreciable amount since the
date ot his original report.  Defendants claim
that by rcason of this elevation of lake levels com-
plainant would not he injured by the granting of
a longer period for the construction of their sew-
awe disposal works., However, since the elevation
ol the lakes varies it might well be that the period
beyvond 1938 would he a period of very low lake
levels which would ecause great damage to com-
plainant, and the diverson during that period
would he very harmful.  Further, this court al-
lowed defendants a reasonable time to complete
suifable sewage disposal plants to avoid unneces-
sary hazard to the people in the vieinity of Chi-
cago, and not beeanse it deemed that the injury
fo complainant could he disregarded.

Defendants’ exception six complains that the
Special Master failed to allow a time for acquir-
ing sites for plants, but it scems that all the sites
except one have already been seeured (Masier’s
report pp.40—48150) 5 and further complains that
the Master did not allow the time neccessary to
raise funds, but it appears that the Master al-
lowed an additional year for this purpose (Mas-
ter’s report p. 80).
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B

The jurisdiction of this Court to fix the amoant of diver-
sion in the interest of Navigation has bheen decided

(Wisconsin v. Illinois, 278 U. 8. 376).

Defendants’ exception seven alleges error on
the Master’s part for its failure to conclude that
for this court to fix the amount of diversion
would be unconstitutional as an infringement
npon the legislative and administrative branches
of the government. Since this question was dis-
posed of by the opinion of the court herein of
January 14, 1929, discussion is deemed unneces-
SOV,

' c

The Master wis corceel in not allowing additional diversion
i the alleged interest of navigation in the lilinois River or
Michigan Canal.

Defendants’ execeptions ten and cleven com-
plain that the Master failed to permit sufficient
diversion to maintain the waters of the Illinois
River and thie dMichigan Canal in a condition rea-
sonably acceptable for navigation. But this court
has held that complainants are entitled to a
““shutting down by injunction of the diversion,
save any small part needed to maintain neviga-
{ion in the (Chicago) river”’ (Wisconsin v. Illi-
nois, 278 U. 8. 367 at 418), and that Congress had
never undertaken to authorize any diversion for
purposes sought by defendants.

D

The Master was correcl in finding it 1o be praetieable to
determine permissible reductions in diversion during  the
construction.

Defendants’ exception number thirteen claim-
ing that it is impracticable to determine the per-
missible reductions in the diversion during the
construction period is not sustained by the testi-
mony. Witnesses for both parties support the
Master’s finding in this regard (Master’s report,
pp. 96-105).
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POINT 1V

The decree proposed should have awarded costs
to the ecomplainant including the fees of the Special
Master.

The original report and the decision of this
court have found that the complainant and its
citizens were substantially damaged; that these
damages were inflicted upon their navigation,
commercial interests, structures, summer resorts,
fish and game preserves, and other interests.
Furthermore, this litigation has been long and
cxpensive. Complainant is entitled {o costs under
such eircumstances.

North Dakota v. Minnesota, 263 U. S.
H83.
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POINT ¥

Whercfore this Court should amend the findings
of fact and conclusions of law and recommendations
as submitted by the Special Master in his report on
re-reference and issue a decree in the form proposed
by complainant in its substituie exceptions.

Respecttully submitted,
HAMILTON WARD,
Attorney General of the

State of New York.
Molicitor for Complainant.



