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Between the finding of the Master that defend-
ants’ diversion is one of a combination of
causes contributing to injury in a substantial
but undetermined amount and complainants’
predication thereon of ‘‘destruction of their
navigation’’ and of ‘‘immense and inealculable
loss,”’ there is a wide ifference which must be
emphasized in any consideration of law, fact,
equity and remedy in this suit.......... .....6-10

The War Department—and not defendants—is
now in comntrol of this diversion. Its policy of
control has been succintly stated. Under that
policy and under the facts in this case, there
is and can be no threat of increase in damage
to complainant states ...................... 10-12

The history of this canal and of Federal Con-
gressional and Administrative action in re-
spect thereof, while found by the Master not
to constitute direct Congressional authorization
of their diversion, yet establishes: ..... L. 1237

(a) That, in its relation to the national sys-
tem of internal navigation, it is and ever
has been a navigation project......... 12-23

(b) Congress has fostered, aided and en-
couraged the ecreation of defendants’
canal and diversion and has used the
result of it ......................... 23-26

(¢) At every critical point in its history
Congress has protected defendants’
canal and diversion from interference. .26-29
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(d) No legislative or executive instrumen-
tality of the Federal Government
charged with responsibility for the regu-
lation of navigation and commerce has
ever recommended or even considered,
the cessation of defendants’ diversion,
or its radical reduction. The sole pur-
pose of such instrumentalities has been
to restrain increase of diversion and to
avoid ultimate commitment to any per-
manently increased amount of diversion
pending resolution of the present period
of uncertainty and development of the
sanitary and navigation problems in-
volved ....... .o 29-37

IV. While a compelling motive of defendant, Sani-
tary Distriet in making the very great outlay
necessary to construct the canal was disposal
of sewage, said defendant was also persuaded
to the method adopted by the hope of opening
a great waterway to the gulf. Defendant
State of Illinois had and has had no other mo-
tive than the latter........................ 37-39

V. Defendants’ canal and diversion and other
works aid navigation in each of the following
respects: ... iiiiiii e 39-54

(a) It makes possible an adequate water-
outlet of the Mississippi basin to the
Great Lakes ........................ 39-40

(b) Defendants’ canal and diversion improve
present navigation on the Illinois and
Mississippi Rivers and it is the only rea-
sonably practicable method of making
early and adequate navigation thereon
possible ............ i, 40-49

(c) Diversion improves, and does not injure,
navigable capacity Chicago River..... 49-50
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(d) The diversion is the only presently prac-
ticable means of preventing conditions
at the greatest internal center of inter-
state commerce of the United States,
which, through pestilence on land, an
unspeakably noisome condition in the
Chicago River and Harbor and the lake
offshore, and a lethal pollution of the
waters of the whole southern end of
Lake Michigan, would stand as such an
obstruction to commerce and navigation
as would require the immediate inter-
vention of Federal power............. 50-54

Use of the diversion for water power is an inei-
dental and harmless afterthought which does
not influence the diversion or the amount of it..54-56

The present inadequacy of Federal and other
navigation works in waters connecting defend-
ants’ works with the Gulf of Mexico, does not
detract from the advisability of Congress pre-
serving the former, nor does it warrant com-
plainants’ insistence on impracticable methods
of lockage and other novel provisions for navi-
gation on the Lakes-to-Gulf Waterway sug-
gested by them ........................... 56-64

Defendant Sanitary Distriet has not violated
the conditions of all the various permits issued
to it since 1903, and even if it had, violation of
earlier permits has no effect on the validity of
the existing permit, and whether violation of
conditions of the latter should cause its revo-
cation is matter of concern to the Secretary
who imposed such condition and not to com-
plainants ....................... L 64-70

It is shown that compensating works would
cure all the ills complained of more effectively
than cessation of diversion. Their considera-
tion is therefore involved in this case, first,
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because relief from these ills and nothing more
is the sole supportable prayer of complainants;
second, because in such circumstances the cost
of them is one measure of damages; and third,
because the fact of their practicability should
have a persuasive if not a compelling bearing
on the question of remedy.................. 70-72

Continuation of the diversion will ereate no
new damage and afford no new precedent. ...72-73

The injunction sought would cause untold
damage to defendants and to navigation and
subject the lives and health of the inhabitants
of the Sanitary District to serious danger.
Complainants themselves recognized its imprac-
ticability in oral argument before the Mas-
=) o 73-74

Preliminary Statement .......................... 75-77

The question of justiciable controversy........... 77-79

I

Congress has delegated to the Secretary of
War power to authorize this diversion. When
so authorized the diversion is lawful and the
Secretary’s act is immune from judicial re-
VI OW vttt e 79-125

(a) This court has interpreted the statute
in consonance with defendants’ conten-
1970 ¢ S 79-87

(b) Administrative interpretation of the
statute has consistently been in conso-
nance with defendants’ contention.....87-92

(e) The language and history of the statute
support defendants’ contention. ......92-107

(d) The determination of the Secretary of
- War that the diversion is not unlawful
- is not reviewable ............ vees. 1072120
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(e) The Secretary’s action in granting the

permit was neither capricious nor arbi-
trary. It bore a reasonable relation to
the purpose of his delegated authority
and was a sound and reasonable exercise
of his statutory discretion.......... 120-124

II. Congress has power to authorize the diver-

sion

.................................... 125-162

(1) The diversion does not constitute a taking

(2)

(3)

(4)

of private property ............ ... ... 125-154

(a) Complainants have no property in the
steamship lanes along the international
boundary .......... ..ol 125-128

(b) The doctrine of international law as
applied by this court to the relations
between states, and not the common
law doectrine of riparian rights, is the
governing law of this case and under
those doctrines complainants have no
property right to have all the water
in the lakes flow to them without the
slightest impairment in quantity..128-136

(e) The slight incidental injury to incor-
poreal rights disclosed by the findings
does not constitute a taking of prop-
eIty .. 136-154

There is no restriction on the power of
Congress to divert water from one water-
shed to another ........................ 154

Article I, Section 9, Clause 6 of the Con-
stitution does not inhibit this diversion
because this diversion does not give pref-
erence to the ports of any state. ....... 154-155

There is no restriction on' the power of
Congress to regulate navigation inherent

- /in the fact that a particular regulation may
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destroy navigable capacity and, if there
were, it has no application here because
this diversion does not destroy navigation
anywhere ............ceieiiiininnenn 155-156

(5) The diversion is not for the purpose of
sanitation only. It is also for the pur-
poses of navigation and, even if we ex-
amine its purpose of sanitation alone, we
shall find that authorization thereof for
that purpose was and is a regulation nec-
essary and reasonably related to the pro-
tection of both navigation and interstate
commerceonland .................... 156-157

(a) The Secretary of War was justified
under the authority delegated to him,
in considering the beneficial effect
upon interstate commerce of prevent-
ing the pollution of the drinking water
supply of Chicago ............... 157-160

(6) The Ordinance of 1787 does not restrict
Power of Congress to authorize this diver-
53 (o) ¢ A P 160-162

IIT. Congress has confined vindication of the Aect
of March 3, 1899, to suit by the Attorney Gen-
eral of the United States at the instance of the
Secretary of War and certain of his subordi-
nates ... e 162-170

IV. While the Master has found that Congress has
not directly authorized the diversion, the evi-
dence shows that for over a century Congress
has invited the construction of a water connec-
tion here, that it has co-operated with defend-
ants in creating it, and with full and immediate
knowledge of defendants’ diversion through
it, has constantly acted to protect and foster
it and has unmistakably registered its inten-
tion that it shall not be interfered with by any
authority save itsown.................... 170-174
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V. The United States (or the Secretary of War)
and the City of Chicago are necessary and in-
dispensable parties to this suit and the case
cannot properly proceed without them....174-176

VI. Complainants have so frequently changed
front as to the nature and extent of the rem-
edy sought that defendants are now at a loss
to know exactly what, if anything, they do
ASK .o e 176-177

VII. Defendants do not abandon, and understand
that they do not lose the opportunity, if the
occasion arises, later to press, certain defenses
which are not argued here because they are not
now material to support the findings and con-
clusions of the Special Master............ 177-179

VIII. The questions raised by the complaint are ad-
ministrative, legislative and political and are
for this reason beyond decretal regulation. In-
junction is an inappropriate remedy. ...... 179-187

IX. The special acts cited sustain defendants’ not
complainants’ construction of Section 10...187-196

X. Complainants must show a clear legal right to
the relief prayed. There can be no pretense
that they have in any manner brought them-
selves within the test established by the court
for suits between states ................... 196

CONCLUSION &\ttt i tite e ettt eeee e enenneennnns 197-198
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Supreme Court of the United States

Octoser TErM, A, D, 1927.

State of Wisconsin, State of Minnesota, )
State of Ohio, and State of Pennsyl-
vania, Complainants,

VS.

State of Illinois and Sanitary District of
Chicago, Defendants.

State of Missouri, State of Kentucky,
State of Tennessee, State of Louisiana,
State of Mississippi, and State of Ar-
kansas, Intervening Defendants. )

State of Michigan, Complainant,
VS,

State of Illinois and Sanitary Distriet of [

Chicago, Defendants.

7

State of New York, Complainant,
VvS.
State of Illinois and Sanitary District of

No. 7,
" Original.

No. 11,

Original.

| No. 12,
Original.

Chicago, Defendants.

Brief for Defendants, Illinois and the Sanitary District of

Chicago.

PRELIMINARY STATEMENT.

In support of their exceptions, the complainants have

filed one brief in each of these three cases.

The principal

criticisms, appearing in cach brief are common to all of

them.
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For convenience in replying, the arrangement of the brief
filed by Wisconsin, ef al., will be followed so far as pos-
sible, referring at appropriate places to additional eriti-
cisms or arguments, appearing in the briefs of Michigan
and New York.

Some of the exceptions are not urged. A joint abstract
of those portions of the record pertinent to a consideration
of the exceptions relied upon has been prepared. There-
fore, it is assumed that all exceptions to findings of faet,
which are not supported by the joint abstract, are waived.
New York has expressly laid aside all of ‘‘its exceptions
to the Special Master’s findings of faet, and accepts his
report on the facts as though wholly correct’’ (N. Y. Brief
11). ‘ ,

The findings of fact, to which exceptions are now pressed,
are:

(1) ““It appears from the evidence that, up to the time
of the taking of the testimony herein, the Sanitary
District had substantially complied with the condi-
tions of the permit (March 3, 1925)’ (Master’s Re-
port 81).

(2) ‘“Before the diversion began in 1900, the official ref-
erence datum for Federal improvements and for ob-
taining and maintaining the established project
depth in the Illinois River was the low water of 1879.
Since then, this reference datum has been officially
changed from time to time, so as to conform to exist-
ing low water as affected by the diversion’’ (Master’s
Report 71).

(3) ““The complainants contend that if the water for
lockage and navigation purposes of this waterway
from Lake Michigan to the mouth of the Illinois
River is or should be taken from the Great Liakes-
St. Lawrence watershed, a diversion of less than 1,000



(4)

(6)
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cf.s. of water is sufficient to supply all the needs
of navigation. I am unable so to find. The needs
of navigation on that waterway will depend upon the
carrying out of plans already adopted and upon the
ultimate decision of Congress with respect to water
communication hetween Lake Michigan and the Mis-
sissippi River, the extent to which locks and dams
are to be used or installed, that is, the character of
the improvements and the amount which it is deter-
mined to expend’ (Master’s Report 122).

““With present diversion, the depth will be about
nine feet. If the diversion were reduced materially
below 4,167 c.f.s., it would necessitate radical changes
in the design and location of the locks, three of which
are already either constructed or under construction,
and increased outlays’ (Master’s Report 119).

““The profile map accompanying the plans’’ (for Illi-
nois Waterway, approved by Chief of Engineers and
Secretary of War) ‘‘contains a notation that the
water services shown were ‘based on an assumed
flow of 4,167 c.f.s., already approved, as a diversion
from Lake Michigan, plus the normal flow from
other sources in various pools’; that is, the assump-
tion was of 6,000 c.f.s. flow, made up of 500 ec.f.s.
as an actual low water flow, 4,167 c.f.s. from Lake
Michigan, and 1,395 c.f.s., as averaging the amount
of Chicago’s pumpage’’ (Master’s Report 120).

“‘My conclusion is that the diversion from Lake
Michigan through the drainage canal increases to
some extent during low water the navigable depths
over the bars on the Mississippi River, but that the
extent of this increase is not the subject of suffi-
ciently accurate determination to warrant a finding.
Upon all the facts, it was permissible for the Secre-
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tary of War to reach the conclusion that the diver-
sion from Lake Michigan of 8,500 c.f.s., was to
some extent, an aid to the navigation of the Missis-
sippi River in time of low water’’ (Master’s Report
124).

(7) ¢‘This evidence simply serves to show the national
interest in the navigation of the Mississippi River,
and this may well be taken for granted ; but the ques-
tion here is considered to be one with respect to the
effect of the Chicago diversion in giving an improved
depth of channel. It is not controverted that the
Secretary of War had these considerations before
him, on the application and hearing which resulted
in the permit of March 3, 1925’’ (Master’s Report
125).

(8) ““So far as the diverted water is used for the devel-

opment of power, the use is merely incidental”
(Master’s Report 165 and 25).

(9) ‘““In the present instance there seems to be no op-
portunity for dispute as to the long continued and
uniform construetion of Section 10 of the Act of
1899 by the War Department. It has been its view
that in the cases for which provision is made in the
last two clauses of Section 10 of the Act of 1899 a
specific authorization by congressional act is not re-
quired and that the action of the Secretary of War
upon the recommendation of the Chief of Engineers
is sufficient”” (Master’s Report 185).

The Master’s Report is a complete and sucecinet state-
ment of the facts. It requires no embellishments or addi-
tions. Yet counsel have chosen to re-state in their own
language many of the findings of fact, to which no excep-
tions are now pressed. In many instances their exposition
of the facts is wholly improper and misleading.
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As to findings of fact to which exceptions are now
pressed, we believe that the joint abstract of record clearly
shows that if the Master had not found as he did, but had
found as complainants contend, he would have found con-
trary to the manifest weight of the evidence.

At the outset it should be borne in mind that:

“As the case was referred by the court to a Master
to report, not the evidence merely, but the facts of the
case, and his conclusions of law thereon, we think that
his finding, so far as it involves questions of faect, is
attended by a presumption of correctness similar to
that in the case of a finding by a referee, the special
verdict of a jury, the findings of a cireuit court under
Revised Statutes, Sec. 649, or in an admiralty cause
appealed to this court.”’

Dawvis v. Schwartz, 155 U. S. 631, at 637.

See, also,
Hutchins v. Munn, 209 U. S. 246, 250.



BRIEF ON FACTS.

I

Between the finding of the Master that defendants’ diver-
sion is one of a combination of causes contributing to
injury in a substantial but undetermined amount and
complainants’ predication thereon of ‘‘destruction of
their navigation’’ and of ‘‘immense and incalculable
loss,’” there is a wide difference which must be empha-
sized in any consideration of law, fact, equity and remedy
in this suit.

The Master limited his consideration of the question of
injury sustained to a determination of a sufficient showing
of interest of complainant states and injury thereto to
sustain their status as complainants under the prineiples of
this court governing suits between states. Since his final
conclusion was that the suits should be dismissed, he found
it unnecessary to appraise injuries even to the extent nec-
essary to balance equities in the event that the prayer of
the bills should be considered. We understand that the
full extent of his finding was that there is damage at least
sufficient to take the case out of the rule de minimus—
“‘substantial’’ damage.

The evidence showed that in the year this suit was filed,
Lake Michigan was at its lowest level in sixty-five years,
and 32 inches below its fifty-year norm (Master’s Report
88). The witnesses generally testified to damages sustained
by reason of this lowering of nearly a yard (Master’s Re-
port 116). The Master found that the lowering effect of
defendants’ diversion is 6 inches; that it is one of a com-
bination of causes contributing to certain of the injuries
in a substantial but undetermined amount. Apart from
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the technical findings, it must be obvious that while in such
a situation a lowering of 6 inches might make a substan-
tial contribution to a combined effect, there is no tenable
conclusion that such a small proportion of the total lower-
ing is a matter of vast concern.

Complainants, however, seize upon the Master’s finding,
magnify it beyond reason and end by making an argument
that could be no more frantic if their lives, their fortunes
and their sacred honor were at hazard. The witness Mark-
ham (Master’s Report 114) estimated that if, in 1923 (an
extreme low-water year), there had been six inches more
draft, the Lake Superior traffic could have been carried
on the larger freighters with the elimination of about thirty
freighters of the smaller class from traffic. The loss here
then was the difference in-cost between carrying a small
proportion of the lake cargo on large rather than on small
craft. DT

Observe how complainants utilize this testimony (Wis.
Brief 9). They multiply the difference in displacement
due to six inches lost draft—mnot by the increase in cost—
but by a freight rate (which is not the freight rate) and
leave the implication that the result applies to every trip
of every vessel.

The testimony as to damage applied to the lowest-water
years in sixty-five years’ experience and in view of the
present rapidly mounting levels of the lakes is even now in-
applicable. Of course, all vessels are not loaded to ca-
pacity on every trip. The up-lake movement is largely in
ballast. Ships carry coal up-lake practically as ballast and
at stop-loss freight rates and no hindrance to the up-lake
movement is shown. There was no evidence of loss to
anyone on the coal movement. The iron-ore movement is
shown (Master’s Report 112) to be two-thirds of the re-
mainder of lake-borne traffic.
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Lake commerce is said to be 44 per cent of the total
water-borne commerce of the United States (Wis. Brief
10). These are impressive figures, but they lose some of
their impressiveness when we reflect that 58 per cent of
the ton mileage is about the heaviest and lowest grade
freight in the category—iron ore, that grain enters into the
ton-mile computation to the extent of 11 per cent of all

and about 50 per cent of it is Canadian (Master’s Report
110-112).

We do not wish to be understood as minimizing the im-
portance of lake-borne traffic or to argue against the Mas-
ter’s finding of substantial damage, but we do wish to re-
fute the implication of impending national tragedy in
complainants’ briefs. The fact that the lakes are an im-
portant highway of commerce bearing a vast tonnage, leads
to no such conclusion as that the coal supply and the mining
industry of the up-lake states and the steel-making indus-
try and food supply of the down-lake states is threatened
or even consciously impaired by anything defendants have
done (Wis. Brief 11-12),

Complainants imply that the Master’s Report finds a
proved damage to docks due to complainants’ diversion.
‘We do not understand that the Master made such a finding.
A vertical pile must be kept moist to its top or it will
decay. Since many piles along the lakes have been in-
stalled, the lakes have fallen some 32 inches. The piles
have decayed. They would have decayed had there been
no diversion. Had the diversion stood alone they would
not have decayed because capillarity keeps them moist for
11 inches from the waterline. The Master found specifically
(Master’s Report 117),

“‘Instances of such decay have been given, and the

damaging effect at Milwaukee of the lowering of the
level of the adjacent waters has been shown. But the
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extent to which the six-inch reduction in that level has
contributed to this injury does not clearly appear.’’

The Master’s finding with reference to property damage
of a non-navigational character, merely was that much of
the testimony permits of no satisfactory conclusion ‘‘that
can be attributed exclusively to the Chicago diversion’’
(Master’s Report 116, 117). He concludes with refer-
ence to fishing and hunting grounds, availability and con-
venience of beaches at summer resorts and public parks,
that the lowering of six inches has been ‘‘a substantial con-
tribution to the injury caused by the total reduction’’ in
lake levels due to all causes (Master’s Report 117). So
that this damage is most remote and inconsequential and
not possible to be measured. On the claimed damage to
agricultural and horiteultural interests, the Master con-
cludes that the “‘injury alleged’’ has not been ‘‘sufficiently
shown to warrant its consideration’’ (Master’s Report
117).

These are the plain findings of the so-called ‘‘property
damages of a non-navigational character’ (Wis. Brief 13-
15). Yet counsel refer to these damages as ‘‘immense.”’
‘What the cost of reconstructing dock walls in Montreal
Harbor has to do with damage to docks, wharves and piers
in harbors and landings along the shore lines of the com-
plainant states, we are unable to conjecture.

As to the elaborate, but tenuous and bucolic evidence of-
fered of injury to agricultural and horticultural interests,
the Master has found (Master’s Report 117) that it failed
of proof. His words are ‘‘not sufficiently shown to war-
rant its consideration.”’

Of course, one measure of damage is proof of the means
and amount by which it can be compensated and this mat-
ter is amply covered in the Master’s Report, pages 125-131,
where it is shown by a singular unanimity of the re-
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ports of every engineering body (and there are many)
who ever examined the subject that the effect of every
injury considered in this suit could readily, and relatively
cheaply, be offset by simple and certainly effective reme-
dial works in the outlets of the lakes, and further that
such works would remedy not only the effects of our di-
versions but the far greater effect of the whole congeries
of artificial causes which have affected these waters ad-
versely and do so with concomitant benefits to be derived
in no other way. All complainants have to say to this is
to raise such technical objections as that they ought not to
be considered because they depend on the action of Con-
gress and the consent of Canada—this is too serious a mat-
ter to be caromed off in that light fashion. If complain-
ants are sincere in seeking to have navigation restored,
they should welcome such a solution for it is by all odds
the best available.

II.

The War Department—and not defendants—is now in con-
trol of this diversion. Its policy of control has been suc-
cinctly stated. Under that policy and under the facts in
this case, there is and can be no threat of increase in
damage to complainant states.

Complainants assert (Wis. Brief 6) that since the do-
mestic pumpage shows a steady and rapid increase, there
is no definite limitation of the claim of right to divert
waters, and refer to the table on pages 22 and 23 of the
Master’s Report, wherein by years from the time of the
opening of the Drainage Canal in 1900, when the population
of the Sanitary District was about a million and a half, to
and including the year 1926, when the population was ap-
proximately 3,300,000, the sewage flow or pumpage is
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shown. This sewage flow was 449 c.f.s. in 1900, and in
1926, 1,395 e.f.s., indicating simply the normal increase of
pumpage due to increase in population. This pumpage is
small in comparison with the total diversion and is to be
limited, if not reduced, by the condition of the permit
requiring the metering of the water supply (Master’s
Report 76).

Conditions 7 and 9 of the permit of March 3, 1925, are,
Viz.:

“7. That the execution of the sewage treatment
program and the diversion of water from Lake Mich-
igan shall be under the supervision of the U. S. District
Engimeer at Chicugo, and the diversion of water from
Lake Michigan shall be under his direct control in
times of flood on the Illinois and Des Plaines Rivers.

9. That if, in the judgment of the Chief of Engin-
eers and the Secretary of War, sufficient progress
has not been made by the end of each calendar year
in the program of sewage treatment preseribed herein
so as to insure full eompliance with the provisions of
condition 4, this permit may be revoked without no-
tice.”

Tt is further to be remembered that this diversion, be-
vond 4,167 e.f.s., now stands enjoined by a decree of this
court ‘“without prejudice to any permit that may be issued
by the Secretary of War according to law.”” The condi-
tions quoted above are part of the permit so issued by the
Sceretary of War. On February 2, 1922, the Secretary of
War suceinetly states the policy of the War Department,
viz. (Master’s Report 71):

“Tt is clear that, under the condition of affairs cre-
ated by the Chicago Sanitary District, the diversion of
a certain quantity of water is necessary at present for
the proper protection of the health of the citizens of
Chicago. It is by no means established, however, that
the quantity required for that purpose, either now or
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in the future, is 10,000 cubic feet per second. T regard
it as inadvisable to permit the diversions in that
amount, or in any amount exceeding the amount now
fixed by the Department, without full and complete
information concerning the necessity therefor. It is
my view that the quantity authorized should be limited
to the lowest possible for sanitation, after the sewage
has been purified to the utmost extent practicable be-
fore it is discharged into the sanitary canal. I regard
it as extremely inadvisable to grant the city of Chicago,
or any other agency, the right in perpetuity to take
from the lake a definite quantity of water. It is not
improbable that within a generation a method may be
found to separate the valuable fertilizing elements from
sewage, as a consequence of which the withdrawal of
water from the lake to dilute the sewage will no longer
be necessary.”’

Under such circumstances the argument (Wis. Brief 15,
53, 58) that the defendants threaten to increase the dam-
age and will do so if complainants’ prayer is not granted
becomes untenable. Their apprehension, if any, must be
in respect of the power and willingness of the United States
justly and sincerely to govern this matter which has thus
been so entirely absorbed within its control.

III.

The history of this canal and of Federal, Congressional and
Administrative action in respect thereof, while found by
the Master not to constitute direct Congressional authori-
zation of this diversion, yet establishes:

(a) That, in its relation to the national system of in-
ternal navigation, it is and ever has been a navigation
project,

Complainants contend that none of defendants’ acts have
any relation to navigation, that the navigation element is
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an afterthought dragged in, after complainants began to
complain, for the purpose of concealing what they say is
the true and sole purpose of defendants’ works—sanita-
tion (Wis. Brief 16). They say that Congress never con-
templated defendants’ acts save with disapprobation, that
it never contemplated any authorization of them by the
Secretary of War and that all that defendants have done
has been in contumacious defiance of the Federal Govern-
ment and of the rights of sister states.

On this subject, the Master has clearly stated the situa-
tion:

““There is no doubt that the diversion is primarily
for the purposes of sanitation. Whatever may be said
as to the service of the diverted water in relation to a
waterway to the Mississippi or as to the possible bene-
fit of its contribution to the navigation of that river at
low water stages, it remains true that the disposition
of Chicago’s sewage has been the dominant factor in
the promotion, maintenance and development of the en-
terprise by the State of Illinois and the Sanitary Dis-
trict. The purpose of utilizing the flow through the
drainage canal to develop power is also actually pres-
ent, although subordinated to the exigencies of sanita-
tion. So far as the diverted water is used for the de-
velopment of power, the use is merely incidental®’
(Master’s Report 165).

Again the Master states in his report (26):

“Tt does not appear that the mean monthly or the
mean daily flow at any time during the operation of
the drainage canal exceeded the amount required by
the State of Illinois, under the Act of 1889 as amended,
for dilution purposes, that is, 20,000 cubic feet per min-
ute for each 100,000 of population.”’

The Master’s final conclusion requires no additional
support by citing the following history, but a proper ref-
utation of some portions of complainants’ briefs and a
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proper understanding of the bearing of the historical rec-
ord, set forth in the Master’s Report on these assertions
of complainants does require some comment.

Complainants contend that all defendants have done has
no relation to navigation, and that the navigation element
is speciously dragged in to mask the use of the canal for
sanitation (Wisconsin Brief 16-52; Michigan Brief 34-50;
New York Brief 13-18).

Congress secured the site of the canal by Indian treaties
of 1795 and 1816, and by Act of 1818 amended the act
delineating the boundaries of Illinois to make them include
this site for the purpose of inducing the state to open water
communication between Lake Michigan and the Illinois
River (page 1677, 32 Annals of 15 Congress).

The report of the Master discloses (11) that the site
of the canal was an ancient waterway of exploration,
colonization and trade; that the feasibility and military
and commercial importance of a continuous water connec-
tion was early emphasized and that by the Acts of 1822
(3 Stat. 659) and 1827 (March 2, 1827) Congress author-
ized and aided the construction of a canal along this site.
It will be recalled that in the first quarter of the last
century, the power of Congress itself directly to under-
take internal improvements was seriously questioned and
the means usually employed was to aid the states by land
grants. The authorization and intention of the early canal
contemplated a water level route drawing water from
Lake Michigan and discharging it into the Mississippi sys-
tem (Master’s Report 12). This canal was built, developed,
used and proved so inadequate that President Lincoln in
1861 recommended its improvement to Congress as a mili-
tary and commercial measure. In 1861 the Illinois Legis-
lature undertook studies to improve the through waterway
as a navigation project pure and simple. By 1865 a new
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element (Chicago sewage) began to impose itself into the
canal problem which, up to that time, had related solely
to navigation. By 1872 (13) this element had assumed
large proportions. In the meantime, beginning, as we have
seen, in 1861, the Federal Government became active in
this field. By Acts of 1866 and 1867 surveys were called
for which, when rendered, emphasized the importance of
the waterway from Lake Michigan to the Mississippi. By
Act of 1888 (25 Stat. 419) Congress called on the Secretary
of War for surveys, plans and estimates for a waterway
here having capacity and facilities adequate for the larg-
est Mississippi steamboats and naval vessels suitable for
defense in time of war, to be not less than 160 feet wide
and 40 feet deep. The year before this act of Congress a
board of eminent sanitary engineers had recommended the
bold and then unprecedented project of the great rock cut
of the Sanitary and Ship Canal, calling attention, as an ad-
ditional incentive to the city, to the magnificent waterway
which would thereby be provided between Chicago and the
Mississippi. The year afterward (1889) the Illinois Legis-
lature passed a joint resolution (Master’s Report 17) an-
nouncing its policy to create a great waterway along this
route, requesting the United States to co-operate and to
cease the work of canalization of the Illinois River and to
apply all available funds to a new plan making use of water
from Lake Michigan. The next day the Illinois Legislature
passed the Act of May 29, 1889, creating the Sanitary Dis-
trict and authorizing the Sanitary and Ship Canal. The
dimensions of the canal should be compared with the di-
mensions of the waterway which Congress had directed
surveyed and estimated for the year before—160 feet wide
at the bottom with a depth of water not less than 18 feet.

Section 23 of the Sanitary District Act (Master’s Report
14) which specifies the dimensions of the future Sanitary
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and Ship Canal to be constructed under that Aect, clearly
demonstrates that the canal was to be so constructed that
it would not only serve to divert the drainage and sewage
and water from Lake Michigan to oxidize same, but would
also serve as a waterway. That section provides that the
channel to be built by which any of the waters of Lake
Michigan shall be caused to pass into the DesPlaines or Illi-
nois Rivers shall be of sufficient size and capacity to produce
and maintain a continuous flow of not less than 300,000
cubic feet of water per minute of a depth not less than
14 feet and a current not to exceed 3 miles per hour. If cut
through a rocky stratum, then it was to have twice the
flowage capacity and to be not less than 18 feet deep and
not less than 160 feet bottom width. Thus the depth and the
maximum velocity specified was important for navigation.
If the channel was to be constructed only for the purpose
- of diverting the sewage, and drainage, of sufficient lake
water to oxidize same, then the depth and velocity would
have been unimportant. Section 24 of the Act (Master’s
Report 16) specifically provides that when the channel is
completed and water turned in to the amount of 300,000
cubic feet per minute, it is declared to be a navigable
stream. Again, in Section 12, Cahill’s Revised Statutes of
Tllinois, 1927, Chap. 42, Paragraph 349, it is provided
“That all bridges built across such channel shall not
necessarily interfere with or obstruct the navigation of
such channel, when the same becomes a navigable
stream, as provided in Section 24 of this Act, but such
bridges shall be so constructed that they can be raised,
swung or moved out of the way of vessels, tugs, boats,
or other water craft navigating such channel.”’

Section 3 of the Aet of May 14, 1903, amending and sup-
plementing the original Sanitary Distriet Act passed May
29, 1889, Cahill’s Revised Statutes of Illinois, Chap. 42,
Paragraph 382, provided:
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“Said sanitary distriet shall permit all water craft
navigating or purposing to navigate said Illinois and
Michigan Canal to navigate the water of all said chan-
nels of said sanitary distriet promptly, without delay
and without payment of any tolls or lockage charges
for so navigating in said channels.”’

While authority was granted by the General Assembly of
Illinois to organize Sanitary Districts under the Act of
May 29, 1889, for the purpose of building and maintaining
outlets for the drainage and sewage as a primary object,
yet there was an express condition upon the grant of such
powers that the main channel to be constructed should be
so built and maintained that it could be useful for naviga-
tion and should be and become a navigable waterway. The
general assembly further, with reference to adjunets to this
channel authorized to be built under the Act of May 14,
1903, provided that they should be constructed and main-
tained so that boats navigating the Illinois-Michigan Canal
might pass along such adjunets.

The report of Captain Marshall of August 9, 1893, made
pursuant to the Congressional Act of 1892 (Master’s Re-
port 29), when Chicago’s population was slightly over a
million, clearly shows the conditions which existed in the
Chicago River and Chicago Harbor, navigable waters of the
United States. That it was necessary to remove, this report
states (Master’s Report 29).

¢ ¢The insufficient discharge of the pumps into the
canal’ (referring to the Illinois and Michigan Canal)
‘results in rainless weather, in a very feeble current
from the lake toward the pumps at Bridgeport, and in
an indescribable state of putridity and offensiveness in
the Chicago River, due to domestic sewage and a dis-
charge from manufacturing establishments through the
sewers into the river. At ordinary rains, upon freshets
in the DesPlaines or Chicago rivers drainage areas,
great volumes of putrescent matter are disgorged into
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the lake through the mouth of the Chicago River,
threatening the water supply of the city, which, in the
main is taken through tunnels under the bed of the lake
from two inlet cribs, situate, one north of and the other
south of, and a few miles distant from the mouth of
the river. To remedy the, at times, insupportable and
disgusting condition of the river and its branches; to
purify the river and to preserve the city water, relief
is now sought under the State laws by constructing a
drainage canal from the South Branch of Chicago
River to the DesPlaines River above Joliet, capable of
discharging into the Illinois River Valley from 300,-
000 to 600,000 cubic feet of water per minute.’ *’

But complainants say that all these utterances and acts
of defendants were a subterfuge and that the third para-
graph of the Memorial Resolution of May 28, 1889, of the
Illinois Legislature, ‘‘lets the cat out of the bag.’”’ They con-
strue that resolution as requesting the United States to pay
for the canal from the Chicago River to Lake Joliet, when,
as a matter of fact, the only request was that the United
States aid in such construection. They also wonder how this
channel from Chicago to Joliet is to be of any value when it
was to connect with a channel of only seven feet in depth,
but they apparently forget that the resolution also asked
that the United States project a channel from Joliet to La
Salle of similar capacity to the one to be built above, and
not less than fourteen feet, and capable of future develop-
ment (Master’s Report 17).

The only value of this resolution in this controversy is
to show the purpose that Illinois had at that time in pro-
moting a deep waterway to the Mississippi River and the
Gulf. The Master finds (Master’s Report 26, 27) and there
is no exception taken to this finding, that from the time of
President Lincoln, the commereial importance of enlarging
the Illinois and Michigan Canal and improving the Illinois
River, was before Congress and reported upon by engi-
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neers, pursuant to congressional acts, the first Government
Engineer’s Report being made March 2, 1867. ‘‘Reports
under these and later acts emphasized the value of a water-
way from Liake Michigan to the Gulf of Mexico’’ (Master’s
Report 26, 27).

It must be remembered that up to this time no one sug-
gested that defendants would lower the level of the Great
Lakes. On August 16, 1895, a War Department board
suggested this result to the Secretary of War. It is
also obvious that in 1889 both State and Federal Govern-
ments were eager to open a Great Lakes to the Gulf Water-
way, and for both these reasons there was no oceasion or
object for subterfuge on the part of the State of Illinois.
There was no hidden motive back of these solemn and
deliberate acts taken by our State and the people of
Chicago to take advantage of the complainants or
any of their people. The method adopted by Chicago to
divert and oxidize its sewage was ‘‘at that time
the method commonly used’’ (Master’s Report 132). Chi-
cago undertook to build the most expensive link in the
waterway to the Gulf of Mexico hy cutting a canal through
the Continental Divide. The Illinois Legislature gave Chi-
cago the authority, with the condition that the canal should
be so constructed that it would serve as a navigation canal.
The United States encouraged the enterprise because the
canal would provide an important part of the inland water-
ways system of the United States conneeting the Great
Lakes with the Gulf of Mexico, and would also relieve the
Chicago River and Chicago Harbor of obstruction to its
navigable capacity due to the great sewage pollution
therein, and at that time the method adopted to take care
of Chicago’s sewage was the practical and best method, and
is still lawful (Joint Abst. 155, 161).

Of course, the primary object of the Sanitary District in
deepening and widening the channels of the Chicago River
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and its branches, was to enlarge them sufficiently to permit
the diversion through them of water from Lake Michigan,
so that a current would not be created injurious to naviga-
tion. But the physical acts of deepening and widening
these channels, was in keeping with the purpose of the Fed-
eral Government of the United States, for Congress had
under the Act of March 3, 1899 (Master’s Report 36), fixed
the project depths of the channels of those rivers at 21 feet,
and provided for the replacement of bridges and the re-
moval of piers and for the lowering of tunnels and the
widening and straightening of the river for these purposes
has, of course, greatly increased its navigable capacity.

The above history is important; first, because it refutes
complainants’ claim that sanitation and that alone was the
sole object and motive for defendants’ acts, and that the
State of Illinois memorialized Congress in 1889 about the
intention of Illinois to create a Great Lakes-to-Mississippi
Waterway to deceive Congress and the public; second, be-
cause consistently since 1822 it indicates at least willing-
ness and, as we believe, invitation and encouragement on
the part of Congress for defendants to do what they did
do; third, because it shows that, far from proceeding (as.
complainants charge) in an equivocal, lawless, and insincere
fashion, to create this great engineering work, defendants
were moving with honesty of purpose, declaring their plans
to the world, and hoping by these plans to turn their neces-
sity into a national benefit with no thought of harm to any
interest.

Although the Master has found that this record of Fed-
eral action may not be construed as direct Congressional
authority, yet he has found that this and subsequent history
has a bearing on the construction of the Act of March 3,
1899 (Master’s Report 174).
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Specifically as to complainants’ contention that the canal
and diversion never was a navigation project, this record
shows that from the beginning and continuously it has been
a navigation project. Presently, sanitation became a co-
ordinate motive. The overwhelming requirements of the
Chicago situation required attention, but there is scarcely
one of the Government surveys attending the inception of
the project which does not commend its utility and purpose
for navigation. The fact governing the construction of
this particular canal is well stated in the report of the
Joint Board of Engineers required by the Act of June 13,
1902 (32 Stat. 364) (Master’s Report 44). *‘Although the
primary object of the Chicago Drainage Canal was the
discharge of Chicago sewage, its function as a channel for
navigation was kept in view from the beginning.”” We
understand this to be the Master’s own conclusion (Mas-
ter’s Report 26, 165). It was also the conclusion of this
court in Sanitary District v. U. 8., 266 U. S. 405.

This waterway, early, became an object of national con-
cern. The political atmosphere attending and remaining
with this project until several years after the turn of the
century must not be forgotten. There can be no question
that at its inception, no one ever questioned the benefit to
be derived from defendants’ acts. From about 1910 a new
note begins to creep into official communications with refer-
ence to the navigation aspect of this canal. Lake commerce
increased by leaps and bounds, chiefly due to the growth of
our steel industry. The Mississippi waterway project lan-
guished. But what defendants had undertaken had already
been accomplished. 1t is no temporary makeshift. The
great rock-cut joining the two water systems is one of the
notable engineering feats of the world. This court has well
said that a hundred years is a short time in the life of the
nation. The matter of internal waterways begins, as is com-
mon knowledge, to move again into economic prominence
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(Master’s Report 118). The abatement of the great
works here provided should not be lightly considered.

Taking advantage of a nadir point in the life cycle of
this waterway, complainants have stressed with strident
iteration every circumstance of its temporary lan-
guishment to persuade the court that there is no element
of navigation here involved. It is true that at completion
of the canal and for some time thereafter there was no
adequate connection with the waters below and toward the
Mississippi. But it must be remembered that defendants
believed, and had reason to believe, from the projects then
considered in Congress, that the Federal Government would
provide practically navigable channels below. It is true
that there has not been a great commerce on this waterway,
but that was not due to the inadequacy of what defendants
had done. It was due to the desuetude into which fell the
Federal projects for adequate channels in connecting
waters. We shall not here detail all of complainants’ rail-
ing against the navigation features of this canal. The an-
swer to all is the same. The canal was conceived as a
connecting link, without which a Lakes-to-Gulf waterway
would be impossible. It was credited with great value as
such when it was conceived. Its value as such remains, and
if there is anywhere any circumstance to change the terse
appraisal of this court (Sanitary District v. U. S., 266 U.
S. 405) on this subjeet we are not aware of it.

““While its interest to defendant is primarily to dis-
pose of the sewage of Chicago * * * it has been
an object of attention of the United States as opening
water transportation between the Great Lakes and the
Mississippi and Gulf. * * * Tt will be well to bear
inmind * * * that this suit is not for the purpose
of doing away with the channel which the United States
we have no doubt would be most unwilling to see closed.
* * * We repeat that we assume that the United
States desires to see the canal maintained * * *”’
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(b) Congress has fostered, aided and encouraged the
creation of defendants’ canal and diversion and has used
the result of it.

September 19, 1890, Congress passed the first broadly re-
strictive legislation assuming full control of navigable
waters. Defendants’ canal was commenced in 1892. There
can be no question that, under this act, the Secretary of
War had been delegated authority to authorize structures
of the kind contemplated (p. 79, Point I. infra).

The Master’s Report (27-41) sets forth very briefly
a few of the principal acts of the Federal Government up
to the time the water was turned into the canal. It is
shown (27) that the local U. S. Engineer attached to his
report to Congress on a Lakes-to-Mississippi waterway
160 feet wide, 14 feet deep, made pursuant to the Rivers
and Harbors Aect of 1888, the Memorial of Illinois
stating its intention and also the full text of the Illi-
nois act authorizing the canal. In 1892 Congress asked
for a report from the U. S. District Engineer on what the
Government ought to do in the Chicago River. In 1893
this report was made. This report outlined defendants’
plan to reverse the Chicago River to carry the drainage
into the Des Plaines. It showed that the Chicago River
could not accommodate this flow from the Lake without
very sweeping changes. It stated that to accommodate
the prospective flow the river would have to be deepened
to 18 feet, many bridges remodeled and the tunnels under
the river deepened. It recommended that Congress de-
cide whether it intended to use the river as a slip for traf-
fic or as a link in the Lakes-to-the-Mississippi Waterway.
It stated changes in the river that would be ‘‘in the inter-
est of commerce and navigation.”” It estimated costs for
these changes, hut suggested that maintenance—not origi-
nal cost—should be paid by Chicago as long as sewage was
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dumped in the river. Complainants assert that by this re-
port and the action thereon Congress abandoned the Chi-
cago River as a navigation project. By Act of June 3,
1896, Congress authorized the improvements recommended
by the Distriet Engineer. Thereafter the Sanitary Dis-
trict, acting under War Department permits and the War
Department acting under specific acts of Congress, worked
side by side in the Chicago River. In the meantime Con-
gress by Acts of 1896, 97, 98 and 99 continued to direct
surveys and reports of projects of various size and ca-
pacity to hook-up the Sanitary and Ship Canal with a wat-
erway to the Mississippi (Master’s Report 35-36) and con-
tinued appropriations for improvement of the Chicago
River. These surveys invariably recommended such a
waterway. Under the very Act of March 3, 1899 (30 Stat.
1146), Congress, in outlining the detail of its work side by
side with the Sanitary District in the Chicago River in ac-
cordance with the local express recommendation in 1893,
provided that the cost of removing tunnels and changing
bridges should be done by the City of Chicago without ex-
pense to the United States.

Now whatever the legal effect of this joint endeavor may
have been, there is no question that its practical effect was
a co-operative effort on the part of the United States and
the Sanitary District to prepare the Chicago River seg-
ment of defendants’ diversion works to receive and accom-
modate the diversion. Complainants contend that ‘this
Tederal work was no more than would have been done in
the normal course of harbor improvement (Wisconsin Brief
131). There can be no doubt in any practical mind upon
referring to Major Marshall’s report (Master’s Report
29.33) and to the excerpt from the Act of March 3, 1899
(Master’s Report 36) that no such wholesale reconstruc-
tion of the Chicago River would ever have been undertaken
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except for the conscious purpose of creating a practical
segment of defendants’ works for diversion. Indeed,
Major Marshall specifically states (Master’s Report 32)
what is necessary for commerce and navigation alone and
what in addition is necessary to accommodate diversion,
and reference to what was done by Congress shows that
it was operating on the latter plan. It shows Federal en-
couragement and invitation, it refutes complainants’ oft-
repeated contention that defendants have moved contuma-
ciously in respect of Federal authority.

HEspecially considering the Act of March 3, 1899, under
which complainants so vigorously contend that this di-
version is inhibited, it is incredible, to say the least, that
Congress would, in one section of that act, consciously au-
thorize works to accommodate a diversion and, in another
section, deny the use of these works.

During all this time, as related in the Master’s Report
(14-17), Congress was taking measures to utilize the ef-
fect of the prospective diversion in the Illinois River and
the War Department plans for formal work in the Illi-
nois River were drawn and executed on the basis of the
use of the water diverted by defendants from Lake Mich-
igan and practical navigation of the Government barge line
in the Mississippi would be much impaired if not pre-
vented without the addition of the deviated water at low
stages of the river.

Other permits were issued by the Secretary of War, such
as on May 8, 1899, authorizing the permittee to open the
Sanitary and Ship Canal ‘‘and cause the waters of the
Chicago River to flow into the same’’ and on July 11, 1900,
for further deepening and widening the Chicago River,
thereby completing the Government projects, provided for
in the Act of March 3, 1899 (Master’s Report 38-39).
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On November 17, 1900, the Board of Engineers, ap-
pointed under the Act of Congress of March 3, 1899, to
make ‘“a survey and estimate * * * with a view to ex-
tension of navigation from the Illinois River to Lake Mich-
igan,’’ reported ‘‘the most economic route’’ to be ‘‘through
the Sanitary Canal and the Chicago River, * * * thus
complying with the terms of the Act of March 3, 1899,”’
the construction of Section 10 of which is one of the ques-
tions here under consideration (Master’s Report 40-41).

On June 6, 1900, Congress authorized the same Board
of Engineers to report on ‘‘the proposed route from Illi-
nois River to Lake Michigan,”’ including ‘‘a proper con-
nection * * * with the Sanitary and Ship Canal * * *”
which the Board reported was ‘‘sufficient * * * for all of
the requirements of navigation’’ (Master’s Report 41).

(c) At every critical point in its history Congress has
protected defendants’ canal and diversion from interfer-
ence.

In the Rivers and Harbors Act of 1902, Congress re-
quested the President to join in the formation of an Inter-
national Joint Commission to investigate the subject of
Boundary Waters. The Commission was formed and re-
ported on March 15, 1906. Its report (Master’s Report 45)
recommended that the Secretary of War be authorized to
grant permits for diversion and, as to this canal, up to
10,000 c.s.f. The Canadian members reported likewise to
their government (Master’s Report 45) and explained their
recommendation by saying that while they would receive
36,000 c.s.f. and American power companies 18,500 c.s.f.,
their allotment was counterbalanced by the 10,000 c.s.f. to
be diverted at Chicago. The Joint Commission reported
the same year to both governments and again recommended
10,000 c.s.f. at Chicago. As an interim measure, Congress
in 1906 passed the Niagara Falls Act prohibiting diversions,
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except as authorized by the Secretary of War and espe-
cially providing that the prohibition should not be inter-
preted as prohibiting diversions for ‘‘santtary or domestic
purposes or for navigation, the amount of which may be
fixed from time to time by the Congress of the United States
or by the Secretary of War under its direction.”” Complain-
ants contend this may be construed to imply Congressional
disapprobation of defendants’ diversion. The Master
thinks (188) that whatever inference may be drawn is to
the contrary.

In view of the significant circumstances of the times—
the imminence of the Boundary Water Treaty, the inter-
national negotiations so clearly outlined in the Master’s
Report, pages 44-48 and 187-188, and the Niagara Falls con-
troversy—we contend that the Niagara Falls Act presup-
poses full knowledge on the part of Congress of all that
defendants had done and anticipated, that it evinced a
Congressional purpose to protect it, that it confirmed the
Secretary’s power to authorize it, and that it is eloquent
of the Congressional interpretation of Section 10 of the Act
of March 3, 1899, to the effect that the Secretary of War
then had all the authority that was needed to authorize

defendants’ diversion even as against the claims of Canada
(Master’s Report 188).

That the Niagara Falls Act should be construed as we
contend and as the Master found, is further supported by
the fact that this very Act of Congress was based upon
a report of the International Waterways Commission of
March 19, 1906, made pursuant to Joint Resolution of Con-
gress of March 15, 1906, directing such report to be made.
Such International Waterways Commission Report set
forth the diversions on the United States side to be pro-
tected, as follows (Master’s Report 45):
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Cubic Feet
“‘Niagara Falls Hydraulic Power & Manu-
facturing Co. ................coovoel.. 9,500
‘‘Niagara Falls Power Company........... 8,600
‘“‘Brie Canal, or its tenants (in addition
to lock service) ...................... 400
‘‘Chicago drainage canal .......... e 10,000.’’

The purpose of the Niagara Falls Act was the protection
of said diversions.

Complainants are very apprehensive of the rights of
Canada which they contend are threatened. The facts are
set forth at pages 52 to 58 and 188 of the Master’s Report.
The Master does not discuss the treaty or its reservations
further than to say that it does not operate to deprive the
Secretary of War of his power under Section 10 of the
Act of March 3, 1899.

Congress was astute to protect defendants’ diversion
and, although the Master has not interpreted the treaty
and its reservations, he has included in his report the inter-
pretation of his distinguished predecessors in the office of
Secretary of State who negotiated the treaty. It is found
at pages 56 to 58 of his report. It shows that our Gov-
ernment followed the recommendation of the Commission
as set forth above and ‘‘traded’’ to the Canadians a right
to divert 36,000 c.s.f. with the understanding that 10,000
c.s.f. were to be taken by defendants, and that it carefully
safeguarded the question of diversions from Lake Michi-
gan from the inhibition of the treaty.

Congress has had full knowledge of all that defendants
have done and the effect of it. Congress has aided and co-
operated in the doing of it. Congress has adopted and used
the result of it. When it has been threatened Congress has
protected it. Some of this Congressional action was taken
in a statute now said to nhibit it. Upon such a record, a
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theory that Congress has forbidden or witends to forbid it
seems untenable.

(d) No legislative or executive instrumentality of the
Federal Government charged with responsibility for the
regulation of navigation and commerce has ever recom-
mended or even considered the cessation of defendants’
diversion, or its radical reduction. The sole purpose of
such instrumentalities has been to restrain increase of di-
version and to avoid ultimate commitment to any perma-
nently increased amount of diversion pending resolution of
the present period of uncertainty and development of the
sanitary and navigation problems involved.

The first official consideration of the possible effect of
defendants’ diversion on lake levels was that of a board
of engineers constituted by Congress, which reported Au-
gust 16, 1895 (Master’s Report 33). After calling atten-
tion to the fact that no Federal control of such projects
had been assumed by Congress until 1890, the report dis-
cussed the possible prospective effect of the diversion on
lake levels, but it did not suggest that the diversion be not
permitted. It merely suggested that regulation of the di-
version must eventually be under the control of the Fed-
eral Government.

The next capital consideration of the diversion occurred
when the channel of the Chicago River and the canal were
ready to receive their initial increment af lake water. Their
then capacity was only 5,000 cubic feet per second. The
district engineer at Chicago reported that the question of
the effect on lake levels was being considered by the Board
of Engineers on Deep Waterways, that the effect of the
proposed diversion on current in the Chicago River was a
serious consideration, that the subject should eventually
be controlled by Congress and that, in the meantime, a
permit should be given for the then capacity of the channel
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subject only to the condition of regulation by the Secre-
tary if currents should prove destructive. This recom-
mendation was approved by the Chief of Engineers and di-
version up to the then capacity of the channel was au-
thorized by the Secretary of War (Master’s Report 38).
There was no suggestion that, due to its effect on lake
levels, the diversion should not be permitted.

For several years after opening the canal, the only con-
ditions imposed in modifying permits arose from the dif-
ficulty experienced in the Chicago River by reason of its
narrow, shallow and tortuous channels. Both the Federal
Government and defendant Sanitary Distriet expended
large sums and did a great deal of work to improve the
Chicago River so that it might accommodate its thew flow
and recewve a greater flow and the contemporary cor-
respondence discloses no conflict between the Federal Gov-
ernment and the local authorities, but only an earnest
cooperative attempt to produce conditions under which the
diversion might continue with safety to navigation in the
Chicago River.

About 1907, defendant Sanitary District began to request
from the War Department authority for increased diversion
(Master’s Report 49). The Department took the posi-
tion that the project of such increase should be submitted
to Congress. But it did not suggest decrease. On the con-
trary, all of the engincering boards which, in the period
1905 to date, have considered the problem, including the
International Waterways Commission, have specifically
disclaimed an intention to condemn the Chicago diversion.

The Chief of Engineers forwarded to Congress the re-
port of the Deep Waterways Board on December 18, 1905
(Master’s Report 43), epitomizing a part of it, viz:

““In this connection the Board states that it does not
condemn the present plan of taking 10,000 cubic feet
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per second, believing as it does that some such amount
will be needed to protect the lives and health of the
people of a great city and of a populous valley; but it
invites attention to the fact that if & much larger
amount be taken it will be necessary to construct reme-
dial works elsewhere, and that these are, or should be,
of an international character. It is led to make this
remark by the attitude of the Illinois legislature and of
the other principal advocates of this enterprise, which
is that the 14-foot waterway is only a beginning, and
that a much deeper channel ultimately should be con-
structed, which means that a much larger volume of
water must be taken from Lake Michigan. It is the
opinion of the Board that the sanitary reasons for the
abstraction of water so far exceed and over-shadow
the commercial reasons that the amount should be
strictly limited by the sanitary necessities of the case.
It is impossible to fix a limit to the future growth of
Chicago. In a future not remote larger amounts of
water may be needed for sanitary purposes, and chan-
nels deeper than 14 feet will then become practicable
in the open alluvial portion of the Illinois River.?’

Even the Canadian section of the International Water-
ways Commission in reporting to their government (Mas-
ter’s Report 46) the draft for the Boundary Waters Treaty
recommended by them, stated as to defendants’ diversion:

“Permanent or complete diversion of such waters
are wrong in principle and should kereafter be abso-
lutely prohibited. The diversion by the Chicago Drain-
age Canal should be limited to the use of not more than
10,000 cubic feet per second.’’

The joint report of that commission (Master’s Report

46) all Canadian and American members) recommended:

““The commission, therefore, recommends that such
diversions, exclusive of water required for domestic
use and the service of locks in navigation canals, be
limited on the Canadian side to 36,000 cubic feet per
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second, and on the United States side to 18,500 cubic
feet per second (and in addition thereto, a diversion
for sanitary purposes mot to exceed 10,000 cubic feet
per second, be authorized for the Chicago drainage
canal), and that a treaty or legislation be had limiting
these diversions to the quantities mentioned.’’

and also,

““The diversion of large bodies of water from Lake
Michigan for supplying the drainage canal has not
béen authorized by Congress, but there appears to be
a tacit general agreement that no objection will be
made to the diversion of 10,000 cubic feet per second
as originally planned.”’

The full Commission specifically and finally recommended,

““A careful consideration of all the circumstances
leads us to the conclusion that the diversion of 10,000
cubic feet per second through the Chicago River will,
with proper treatment of the sewage from areas now
sparsely occupied, provide for all the population which
will ever be tributary to that river, and that the amount
named will therefore suffice for the sanitary purposes
of the city for all time. Incidentally it will provide
for the largest navigable waterway from Lake Mich-
igan to the Mississippi River, which has been consid-
ered by Congress.

We therefore recommend that the Government of
the United States prohibit the diversion of more than
10,000 cubic feet per second for the Chicago Drainage
Canal.”

The Boundary Waters Treaty of 1909, negotiated in ac-
cordance with these recommendations, contains no sugges-
tion of any reduction of defendant’s diversion. On the
contrary it is clearly shown by the proceedings before the
Foreign Relations Committee of the Senate and the in-
terpretation of the then Secretary of State who negotiated
the treaty, that the treaty was understood to preserve the
right of diversion up to 10,000 c.s.f.
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On March 23, 1908 (Master’s Report 52), litigation by
the Federal Government against defendant Sanitary Dis-
trict was instituted, the purpose being to determine
whether the Sanitary District could be controlled by the
Secretary of War in diverting water through a new channel
and reversing the Calumet and Little Calumet Rivers as
well as the Chicago River. In its inception this litigation
was not directed toward diversion through the original
intake from Lake Michigan, but solely to prevent the ex-
tension of existing drainage facilities to include the Calu-
met River. In its inception this was ‘‘friendly’’ litigation
intended to secure judicial interpretation of certain disputed
legal principles. On October 6, 1913, a new suit intended
to prevent diversion of water i any amount in excess of
War Department permits was instituted. It is clear, how-
ever, that the purpose of this suit was not to reduce the
diversion which, under pressing necessity, had increased
far beyond the War Department permit authorizing 4,167
c.s.f. The object of the suit was to vindicate the principle
that the War Department has a legal right to regulate
the diversion and not to enforce any wish of the Govern-
ment to enjoin or even reduce the diversion. With this
the Wisconsin brief seems to agree (Wis. Brief 78, 79).
Two circumstances demonstrate this conclusion. Imme-
diately after the decree the War Department issued a per-
mit authorizing diversions of 8,500 c¢.s.f. annual average and
11,000 c.s.f. instantaneous maximum. Also, in the Govern-
ment’s brief before the court, the conclusion stated:

““Yet the government’s position must not be mis-
understood. Nothing that has been urged before the
Court is intended to belittle or ignore the welfare of
the great and progressive community growing within
appellants’ district. 'Whether the emergency is as

great as certain of appellants’ witnesses have inti-
mated or not, Chicago’s problem in the matter is a
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serious and perplexing one in which the entire nation
should have a sympathetic interest and to the solution
of which the nation by its duly constituted authorities
should address itself without delay. * * *

“Throughout the litigation the government of the
United States have not been unmindful of the welfare
of the people of Chicago * * * It is a condition
and not a legal theory that confronts the government.
The question is not judicial and this Court will pre-
sume that the legislative and executive branches of
the government will not be unmindful of the equities of
the situation. As this serious problem will require
time for its careful consideration, the government can-
not object if the Secretary of War, acting on the recom-
mendation of the Chief of Engineers sees fit, pending
action of Congress and as a modus vivendi to modify
the existing permit and temporarily permit a greater
diversion of water.”’

Pending and after the decision in the Federal case, four
important engineering reports have been submitted to Con-
gress on the perplexing subject of lake levels, the War-
ren, Markham and Putnam reports and the report of
the International Joint Board on the St. Lawrence Water-
way (Master’s Report 66, 96). The general tenor of all
these reports is, that this diversion affects lake levels, that
due to the powerful combination of ecauses operating
in that direction the lake level problem is serious
and the lowering of levels due to all causes must be com-
pensated, that no natural return to Nineteenth Century
normality may be expected, that compensation works are
relatively cheap and entirely practicable, that all causes af-
fecting lake levels must be vigorously supervised and re-
stricted by the Federal Government, that everything pos-
sible must be done to give impetus to auxiliary sewage
disposal works to prevent the increase and gradually to
reduce the amount of defendants’ diversion. But in not
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one of these technical reports is there the slightest sug-
gestion that defendants’ diversion should be enjoined or
that any means should be taken looking toward its radical
reduction. All recognize the necessities and the complexity
of the situation and the recommendation of all is the only
sound and common sense conclusion that any review of these
circumstances leaves as inevitable that the matter is one for
engineering and administrative supervision and regulation
(Master’s Report 193). It is not capable of solution by
fiat. It involves hundreds of undetermined forces and can
be resolved only by a wise process of administration, over
a long period of time.

The most elaborate of these reports is the so-called War-
ren report compiled pursuant to Public Resolution No. 8,
67th Congress, and submitted November 9, 1920. The net
recommendation of the report was that a diversion of 10,-
000 e.s.f. be permitted and the Sanitary District provide
sewage disposal and water purification works to take care
of the increased demand of the growing population. Also,
that it agree to 10,000 c.s.f. as an ultimate limit and pay
for compensating works to remedy the effect of the di-
version. The Board of Engineers for Rivers and Harbors
concurred but recommended a diversion of 6,800 c.s.f. in-
stead of 10,000 ¢.s.f. The Chief of Engineers recommended
deferment of decision on the increased amount of diversion
until the Sanitary Distriet had worked out and presented
detailed plans of proposed sewage disposal works to re-
duce to a minimum the quantity of water necessary for
sewage dilution and transportation (Master’s Report 68).

The so-called Putnam report approved by the Secretary
of War April 19, 1924. was a memorandum report which
was not intended to be comprehensive and did not change
the War Department policy. It recommended a necessary
diversion of 8,500 c.s.f. and held forth the possibility of a
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reduction as the sewage disposal plants progressed to 4,-
167 c.s.f. within a period of about twenty years. This con-
clusion is, of course, tentative and was based on prelimin-
ary engineering studies. It was specifically approved by
the Secretary of War as ‘‘not modifying or reviewing”’
the Warren report just discussed. In an approved state-
ment regarding it is included a statement of the present
policy of the War Department as follows:

It is clear that under the condition of affairs cre-
ated by the Chicago Sanitary District, the diversion
of a certain quantity of water is necessary at present
for the proper protection of the health of the citizens
of Chicago. It is by no means established, however,
that the quantity required for that purpose, either now
or in the future, is 10,000 cubic feet per second. I re-
gard it as inadvisable to permit the diversion in that
amount, or in any amount exceeding the amount now
fixed by the department, without full and complete in-
formation concerning the necessity therefor. It is my
view that the quantity authorized should be limited
to the lowest possible for sanitation, after the sewage
has been purified to the utmost extent practicable be-
fore its discharge into the sanitary canal. T regard
it as extremely inadvisable to grant the city of Chi-
cago, or any other agency, the right in perpetuity to
take from the lake a definite quantity of water.”

Tt must be borne in mind that when, in these statements
by the Secretary of War and War Department Engineers
they mention the necessity of a certain amount of diver-
sion for ‘‘sanitation,’’ they must necessarily have had in
mind that the word ‘‘sanitation’’ embraced not only the
freeing of the water supply of Chicago from pollution, but
also the elimination of pestilential and unsanitary condi-
tions in the Chicago Harbor, Chicago River and its
branches for the improvement of navigation.

These are typical and controlling instances of statements
of the view and policy of the Federal Government. No-
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where in the evidence will there be found an expression of
any view or any policy subseribing to the advisability, the
expediency, the practicability, or the justice of any of the
action urged upon the court by complainants in this suit.
The bill seeks to cut square across the whole course and
poliey of Federal legislation, adjudication, and administra-
tion in this matter and to seek by injunctive decree action
sought and not heretofore found at the hands of Congress
and the War Department.

IV.

While a compelling motive of defendant, Sanitary District
in making the very great outlay necessary to construct
the canal was disposal of sewage, said defendant was
also persuaded to the method adopted by the hope of
opening a great waterway to the gulf. Defendant State
of Illinois had and has had no other motive than the
latter,

On this subject, the Master has clearly stated the situa-
tion (Master’s Report 165) :

“There is no doubt that the diversion is primarily
for the purposes of sanitation. Whatever may be said
as to the service of the diverted water in relation to a
waterway to the Mississippi or as to the possible bene-
fit of its contribution to the navigation of that river at
low water stages, it remains true that the disposition
of Chicago’s sewage has been the dominant factor in
the promotion, maintenance and development of the en-
terprise by the State of Illinois and the Sanitary Dis-
triet.”’

The foremost engineers of that day were called into
conference by the City of Chicago in 1887. After careful
study they unanimously recommended as the only feasible
golution of the problem, an enlargement of the ancient
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spillway of Lake Michigan. They recommended such di-
mensions for this canal as would insure an amount of water
sufficient to dilute the sewage in the Chicago River and,
at the same time, protect the Lake. To do this it was
necessary to reverse the flow of the Chicago River even
in time of storm. Their purpose was also to provide ample
dilution against future needs. But they advanced as a
principal support of their recommendations that such a
canal would make possible the long cherished project of a
waterway from the lakes to the Mississippi by providing
a channel from Lake Michigan to the Illinois River of suf-
ficient size to accommodate the largest Mississippi River
craft, and to provide a never-failing supply of water in
sufficient quantity to offset all seasonal deficiencies in the
Illinois and Mississippi Rivers.

The cost of the proposed Sanitary and Ship Canal was
certain to impose an unusual financial burden on Chicago.
Her motive in assuming it was two-fold; no other means
were available to her to secure the stark municipal necessi-
ties of sewage disposal and safe water; the project offered
her commercial access by water to the Mississippi Basin.
As for the State of Illinois outside of Chicago, however,
the first-named motive was a deterrent. It involved some
pollution in two of her principal rivers and the release of
a certain amount of initiative and control of her waterway
policy. Thus, so far as Illinois is concerned, her sole
incentive and purpose was and ever had been the improve-
ment of navigation from Lake Michigan to the Mississippi.
As for the City of Chicago, she had no alternative save
the one adopted. Her physical condition foreing this de-
cision was in part the direction of flow of the Chicago
River, and that flow was turned westward by virtue of the
laws of the State of Illinois and of the early laws of the
United States, for it must be remembered that, while there
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may not be direct Congressional authorization of the pres-
ent diversion, the Acts of 1822 and 1827 did contemplate
an Illinois-Michigan Canal on a water level and hence at
least a partial reversal of the Chicago River.

Illinois welcomed the opportunity thus presented to
secure an engineering work, the advisability of which had
been universally recommended by Federal and state engi-
neers and the cost of which was so great that it probably
never would have been assumed by either the Federal or
state governments. That cost of over $40,000,000 for the
canal alone imposed a per capita burden on the people of
Chicago many times that of the Panama Canal. It equals
the amount the Federal Government has expended on the
prinecipal Great Lake improvements—the channels between
Lakes Superior and Erie, including the locks and regulat-
ing works at Sault Ste. Marie.

It is not averred in the bill nor is it shown in the evidence
that at any time prior to the last ten years there was any
means of disposing of her sewage available to Chicago
other than the one adopted.

V.

Defendants’ canal and diversion and other works aid navi-
gation in eagh of the following respects:

(a) It makes possible an adequate water-outlet of the
Mississippi basin to the Great Lakes.

First of all it must be obvious from the history of the
Tllinois and Michigan Canal and the early history of the
Sanitary and Ship Canal, that the rocky backbone of the
continental divide between Lake Michigan and the
Mississippi system, is not an easy obstacle to overcome.
What defendants have done at tremendous expense
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is to provide there a great artificial water-gap through
which traffic to any reasonably anticipated extent
can be accommodated, whenever, in the development of
economic necessity (now rapidly approaching), the
lower and far less difficult works connecting the canal
with the Mississippi shall have been provided. Com-
plainants contend that there is no important navigation
there now, and in the absence of such navigation, considera-
tion of the facilities provided in advance is unwarranted.
The great traffic on the lakes would have been impossible
without Federal foresight and provision because in their
natural state their connecting waters were not navigable
in the modern sense. There traffic followed improvement.
Here, complainants contend improvement must follow
traffic. Of course, this is impossible, for without provision
of adequate waterways there can be no traffic. On this
point, the Master remarks (122):
““The needs of navigation on that waterway will
depend upon the carrying out of plans already adopted
and upon the ultimate decision of Congress with re-

spect to water communication between Lake Michigar
and the Mississippi River.”’

(b) Defendants’ canal and diversion improve present
navigation on the Illinois and Mississippi Rivers and it is
the only reasonably practicable method of making early
and adequate navigation thereon possible,

The Panama Canal has proved a serious economic handi-
cap to the industrial development of the Mississippi Valley.
By opening a short all-water route and forcing down rail
rates, it has provided cheap transportation from our east-
ern seaboard to the west coast of both continents and to
the orient. This benefit is not enjoyed by states of the
Mississippi Basin, which, though much closer to the west
coast, pay a higher freight rate to that region. The
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economic prostration of agriculture in the Mississippi Val-
ley is largely traceable to the excessive cost of transporta-
tion of farm products to European markets (Master’s Re-
port 118). Both problems are serious and the only sound
solution yet advanced for either is the provision of adequate
and practicable water-routes from the interior to the Gulf,

The ¢‘Lakes-to-Gulf Waterway’’ project, first pro-
posed by Pere Joliet in 1674, and constantly advocated
since, is two and one-half centuries old. It has never been
rendered practicable. Tt requires provision against low
water and sand bhars in the Mississippi and against low
water in the Illinois River and a praecticable channel from
the Illinois River to Tiake Michigan.

The Mississippi is a capricious stream. From the mouth
of the Missouri it bears great quantities of silt and when
the streams are in a falling stage this silt deposits in bars
which obstruct navigation. The rise and fall of the river
are seasonal and hence the river is annually obstructed by
these bars. At low water there is less than 30,000 c.s.f.
of flow in the river above St. Louis and nearly one-fourth
of this now comes from T.ake Michigan. When the bars
form, dredges are sent out to provide a channel through
them while navigation waits in the river to get through
the gaps thus opened (Joint Abst, 97).

The only effective provision of a channel in the Missis-
sippi offered before defendants’ diversion was this desul-
tory dredging at eritieal points over sand bars after the
bars occur. This makeshift method ill comports with the
vast provision of artificial channels on the Great Lakes.
Decrease of diversion would inerease reliance on dredging.

Complainants’ only testimony against the benefit of diver-

sion to the Mississippi was that of General Bixby, formerly
Chief of Engineers, and now retired. He strangely con-
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cluded that six inches depth over bars at low water added
by defendants’ diversion is of no value to navigation; that
better methods are not worth their cost for this river; and
that practical rivermen do not know what they are talking
about when they claim benefit from the diversion.

There was other evidence in the form of reports of the
War Department that it was planning or could maintain
project depths in the Mississippi without diversion but
nothing impairs these controlling facts:

(1) Present low water depths are not great enough to
serve navigation requirements.

(2) Present low water depths have not been available
without defendants’ diversion.

(3) There is no assurance that present depths can be or
will be maintained without defendants’ diversion.

The Mississippi needs every possible inch of increased
available depth and the water added from Lake Michigan
is clear gain of from six inches to one foot of depth over
bars at its critical low-water. Every practical river man
was certain and emphatic that defendants’ diversion is in-
dispensable to the maintenance of practicable navigation
on the Mississippi (Joint Abst. 84-88).

There was conflict between General Bixby and several
witnesses who testified for the defendants, including Major
Gotwals, United States Engineer stationed at St. Louis
(Joint Abst. 88-97). His conclusion was that an increment
of 8,000 c.s.f. will raise the low water plane at St. Louis
about one foot, and increase the navigable depth about
one-half foot. If a six-inch lowering of lake levels is an
njury to mavigation in the 21-foot channels of the Great
Lakes, surely a six-inch increase of navigable depths should
be an aid to navigation in the 6, 8 and 9-foot channels of
the Mississippi.
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General Bixby seemed to be of the opinion that the less
water there was in the river, the greater would be the
depths for navigation (Joint Abst. 101-108). In any event,
the Master saw and heard the witnesses testify. His find-
ing ought not to be disturbed.

The lower Illinois River from Utica to the Mississippi
is a shallow, sluggish, but clear-water stream carrying only
500 to 1,000 e.s.f. of natural low water flow. In its natural
state it is inadequate to modern river navigation. The
Federal project depth has been seven feet but at no time
with no more work than it has received would it have been
maintained without at least 8,500 c.s.f. from Lake Michigan
water, which is responsible for over four feet of the low
water depth of seven fect. The project depths are main-
tained from an improvement plane which includes defend-
ants’ diversion and even with this the depths were not
secured by the Federal Government until 1925. This
streteh of the river is adaptable to improvement best as
an open channel and, if there were no diversion, a very
great amount of improvement in the channel, requiring
years to complete, and at least five and possibly more locks
and dams would have to he provided to permit any naviga-
tion at all. Without at least 1.500 c.s.f. from Lake Michi-
gan, the Tllinois Waterway could not be operated at all.
With the existing diversion, this streteh of the river can
remain open and, with a very slight amount of improvement
already provided by Congress. will afford a splendid nine-
foot navigable channel.

It appears that the Federal project for the Illi-
nois River below Utica was adopted in 1880, and
provided for seven feet depth below low water of 1879,
which was before the diversion began, and that low water
of 1879 was the reference datum for such improvement.
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The Master found that since the diversion in 1900, the
reference plane had been officially changed from time to
time to conform to existing low water as affected by the
diversion (Master’s Report 71). He also found that a
diversion of 1,000 ec.f.s. is nof sufficient to supply all the
needs of navigation on the Illinois River (Master’s Report
122). ‘

James R. Fuller, who was Assistant Engineer in the
United States Engineer Corps and stationed at Peoria,
Illinois, and who had been in the Government service since
1889, testified that when he began work on the Illinois River
in 1889, the reference plane or datum for the improvement
in the Illinois River was the low water of 1879, and that
the project provided for a navigable channel of seven feet
at such low water; that after 1893, when it became certain
that the Sanitary and Ship Canal was going to be com-
pleted, the old reference datum was abandoned, and a refer-
ence plane was used based upon the proposed diversion
(Joint Abst. 14); that at no time during the low water
years from 1900 to the present time, was the diversion re-
quired to provide seven feet at low water at the critical
points of navigation, less than 8500 c.s.f. That 8500
c.s.f. would raise the low water about 9 feet; that the
actual diversions raised the water in the Illinois River at
LaSalle, in 1901, 5.5 feet; in 1910, 7.5 feet; in 1914, 8 feet;
in 1919, 9.3 feet; in 1925, 9.6 feet; at Peoria, in 1901, about
2.8 feet; in 1910, 5.4 feet; in 1914, 6 feet; in 1919, 6.5 feet;
in 1925, about 6.7 feet; and below Kampsville Dam, in 1901,
2.5 feet; in 1910, 4 feet; in 1914, 3.7 feet; in 1919, 4.3 feet;
that on the 3d of March, 1925, as conditions then existed
in ordinary practice it would have taken about five years
to have dredged or otherwise improved the Illinois River
so as to have made available the project depth of 7 feet and
the project width of 200 feet with a diversion of only
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3,000 c.s.f.; that it would take about five years from the
present time to accomplish the same result with the same
diversion; and that without any diversion, it would take
two to two and a half times as long (Joint Abst. 16). To
the same effect, see Woermann’s testimony (Joint Abst.
11-12).

The Putnam Report, Exhibit 1, November 1, 1923, en-
titled ¢‘Diversion of Water from Lake Michigan,’”’ in re-
ferring to the time required to obtain 7 feet depth with a
diversion of 4,167 c. s.f. in the Illinois River, stated that it
would take approximately five years from that date, and
that ¢“a reduction in diversion to 4,167 cubic feet per second
could not be made without detriment to navigation before
that time.”” The conditions on March 3, 1925, so far as
obtaining project depths were concerned, were the same as
they were when the above report was made.

There was offered in evidence correspondence between
the Distriet Engineer and Division Engineer and the Chief
of Engineers, concerning the reference datum used and em-
ployed in the improvements of the Illinois River. This
correspondence covered a period from 1900 to 1920 (Joint
Abst. 18-28), and shows that continuously during the period
of this diversion, the maintenance of navigation upon the
Illinois River at all times depended and still depends upon
the diversion from Lake Michigan in substantially the
amount authorized. When the Chief of Engineers came
to recommend and the Secretary of War to grant the per-
mit of March 3, 1925, they were confronted with these con-
ditions. In order to maintain navigation on the Illinois
River, it was necessary to have the diversion he then an-
thorized. At that time to have obtained the depths neces-
sary for navigation, would have required ten years for the
construction work, assuming that the necessary funds and
equipment were made available.
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The findings of the Master clearly establish that the
diversion is not only a direct and substantial benefit, but
an absolute necessity, to navigation, in four separate and
important aspeets, viz:

(1) By removing the impairment by pollution (‘‘in-
jurious to navigation’’ and to ‘‘the allied interests of inter-
state commerce, a matter of national concern’) to the
navigable capacity of Lake Michigan and the Port and
Harbor of Chicago, because ‘‘navigation * * * requires
something more than fluid and a boat’’ * * * and ‘‘there

must be water conditions which make navigation practie-
able * * *’ (Master’s Report 167, 170).

(2) By furnishing “water * * * gsufficient to supply
the needs of navigation’’ on the Illinois Waterway and the
quantity of flow upon which the plans and structures
thereof are based, any material reduction of which “‘would
necessitate radical changes in the design and location of
the locks * * *»’ (Master’s Report 119, 120, 122).

(3) By providing ‘‘about 4 feet of the low water depth
of 7 feet’’ in the Illinois River, without which the Federal
project therein would not have been, and within the next
ten or twelve years could not be, obtained (Master’s Report
120; Joint Abst. 17).

(4) By establishing project depths and furnishing ‘“an
aid to the navigation of the Mississippi River * * *’* (Mas-
ter’s Report 124).

“It is not controverted that the Secretary of War had
these considerations before him, on the application and
hearing which resulted in the permit of March 3, 1925
(Master’s Report 125).

If the diversion were not permitted in substantially the
amount authorized, so as ‘‘to keep the Chicago River re-
versed at all times,’’ there would be created ‘‘a pestilential
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condition in the Lake and in the Port and Harbor of Chi-
cago. The nature of the injury which would be sustained by
the interests of navigation and commerce and the property
of the intervention of the United States in such a case

were pointed out by the court in New York v. New Jersey,
256 U. S. 296’ (Master’s Report 193-194).

The Secretary of War was ‘“called upon to consider the
.effect upon navigation of the stoppage, or reduction of
an actual, existing diversion’’—an effect ‘‘injurious to
navigation’’ and to ‘‘the allied interests of interstate com-
merce, a matter of national concern’” (Master’s Report
167, 170, 194).

A diversion was absolutely necessary to navigation upon
the Tllinois Waterway, for which ‘‘there is no adequate
water supply for lockage, except by diversion from Lake
Michigan. * * * If the diversion were reduced ma-
terially below 4,167 c.f.s, it would necessitate radieal
changes in the design and location of the locks, three of
which are already either constructed or under construc-
tion’’ and upon ‘‘which between $5,000,000 and $6,000,000
has been expended, or is payable under contracts’’ (Mas-
ter’s Report 119-120).

Without a diversion of substantially the amount author-
ized, the navigable depths in the Illinois River between
Utica and its mouth would be only about 3 feet instead of
7 feet, required by the Federal project, which, without this
diversion, could never have been obtained and could not
now be obtained inside of fen or twelve years. The diversion
is also “‘an aid to the navigation of the Mississippi * * *”’
(Master’s Report 124).

Complainants urge that the diversion is ‘‘solely for sani-
tation and power,’’ because they say that such a purpose
was indicated by the Secretary of War in a letter trans-
mitting the permit. This letter is not subject to that con-
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struction. The language is, ‘‘that the taking of an exces-
sive amount of water for sanitation * * * does affect
navigation on the Great Lakes adversely, * * *”? (Mas-
ter’s Report 80). The Secretary of War does not state
that the amount authorized is ‘‘excessive,”” nor that the
purpose of the diversion is ‘‘solely for sanitation.’”’” Neither
does he say that it is for ‘‘power.”” If the Secretary’s
supposed ‘‘declaration of purpose’’ is to control, then com-
plainants are in error when they say that ‘‘the diversion
is also for power.”” Their argument is that the ‘‘pur-
pose’’ determines the ‘‘effect’’ of the diversion. ““The
purpose of the diversion is not to be considered without re-
gard to its effect. * * * Tt is the consequence, not the
purpose, that is important in the national aspect’’ (Mas-
ter’s Report 165-166).

For example, the ‘‘purpose’” of levees may be solely
that of flood control, but their ““effect’” may be either to
aid or obstruct navigation. In such a case, it is the ““ef-
fect’” not the ““purpose’’ that determines the power of Con-
gress. And the converse is true, for it is held that, ¢“* * *
levees built * * * in aid of navigation at the same time.
afford protection from overflow, and thus served a two-
fold purpose * * *.° Jackson v. United States, 230 U.
S. 1, 18.

The foregoing specific findings (showing that the diver-
sion is a direct and essential benefit to navigation in the
four important aspects, above mentioned) completely de-
stroys the contention of the complainants that ‘‘the di-
version is solely for sanitation and power,”’ which consti-
tute the fact-basis for their propositions of law. Since
these are built one upon the other, they both must fall to-
gether.

These findings conclusively establish that this case does
present (if that be necessary) ‘‘conflicting claims of nawi-
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gation and commere,”’ within the construction of the cases
contended for by complainants and upon which they rely.

Complainants are emphatic that neither the great arti-
ficial watergap of the Canal, nor the obviously vastly in-
creased navigable capacity of the Illinois by reason of di-
version, nor the certainly improved depths over the Mis-
sissippi sand bars has any relation whatever to naviga-
tion. Here again common sense would seem to us to obvi-
ate the necessity for argument for if complainants are
right, there would be better navigation in the Mississippi
with no water at all.

This sort of urging trifles with a subject too serious for
such frivolity, for let there be no misapprehension on the
practical effect of injunction or substantial reduction of
the diversion. Either would indefinitely postpone, if it did
not completely frustrate, any practicable provision of navi-
gation from the Great Lakes to the Gulf of Mexico—a
project which, if it retains the benefit of the existing diver-
sion, is very close to practical consummation,

In such circumstances the averment that the present di-
version is not necessary to or bears no reasonable relation
to interstate commerce and navigation is without merit.
Determination of the amount of diversion necessary to
commerce is a highly technical and difficult engineering
choice between two methods of navigation improvement.
It has far-reaching political bearings. It is an adminis-
trative and legislative question which the Court should not
undertake to decide.

(c) Diversion improves, and does not injure, navigable
capacity Chicago River.

Complainants make great point of early engineers’ re-
ports to the effect that the diversion impaired the naviga-
bility of the Chicago River by introducing a swift current
therein,
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This happened. Practically the whole joint effort of
both the United States and the Sanitary District between
1900 and 1910 was devoted to the task of overcoming this.
It was overcome. There is an important traffic there now.
It does not now suffer from the current and there is neither
evidence nor finding to that effect. A considerable por-
tion of the shipping has gone elsewhere but for other rea-
sons. But the actual result of these improvements was
to straighten the river, remove conditions of unspeakable
filth therefrom, broaden it to a uniform width of 200 feet,
provide a uniform depth of 21 feet and within any reason-
able intendment of the Knglish language vastly improve
its navigable capacity.

(d) The diversion is the only presently practicable
means of preventing conditions at the greatest internal cen-
ter of interstate commerce of the United States, which,
through pestilence on land, an unspeakably noisome condi-
tion in the Chicago River and Harbor and the lake off-
shore, and a lethal pollution of the waters of the whole
southern end of Lake Michigan, would stand as such an
obstruction to commerce and navigation as would require
the immediate intervention of Federal power.

It is stated that the disposal of sewage of Chicago is
not a navigation purpose, and that the Master found that
the prevention of the pollution of the Chicago River and
adjacent lake by the sewage of the Sanitary Distriet, was
the only navigation purpose for the diversion (Wis. Brief
52).

It is difficult to understand how counsel can say that the
Master found that the prevention of the pollution of the
Chicago River and adjacent lake was the only navigation
purpose of the diversion in view of the several findings
of the Master on the subject of the value of this diver-
sion for navigation on the Illinois Waterway and on
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the Illinois and Mississippi Rivers, to which the com-
plainants apparently take strenuous exception. However,
complainants do not take issue with the proposition that the
prevention of the pollution of the Chicago River and adja-
cent lake, was a navigation purpose and directly connected
with navigation. Their only quarrel is that the Secretary
of War had no right to take that situation into considera-
tion, because, as they say, the condition was illegal. It is
not unlawful to discharge into navigable waters, sewage
“in a liquid state flowing from streets and sewers”
(Master’s Report 167). But the Secretary was confronted
with no theory but with the condition as it existed on
March 3, 1925. If he refused a permit for approximately
the 8,500 c.s.f. diversion, pestilential and unwholesome con-
ditions would immediately exist in those navigable waters,
“‘Injurious to navigation’’ and to ‘‘the allied interests of
interstate commerce, a matter of national concern’’
(Master’s Report 167, 170). Had the diversion never
existed, and it was proposed, he might properly have
granted a diversion to remove this condition. In any event,
what the Secretary was called upon to do, in granting or
refusing the permit, was clearly within the administrative
power delegated to him.

New York makes the statement that no testimony was
given on the subject of the obstruction and impairment by
pollution to the navigable capacity of Lake Michigan and
the Port and Harbor of Chicago and of the Chicago River
which would result, if no diversion were permitted or if
the diversion was not sufficient to keep the Chicago River
reversed at all times (N. Y. Brief 39). This is a strange
assertion, in view of the statement of New York (N. Y.
Brief 11) to the effect that ‘‘the State of New York lays
aside its exceptions to the Special Master’s findings of fact
and accepts his report on the facts, as though wholly cor-
rect’’,



52

On this subject, the Master’s findings are specific and
direct, as follows:

“‘the Secretary of War had to consider the effect of an
immediate stoppage of any diversion in excess of 4,167
c.f.s. There could be no question as to the conse-
quences of such action’’ (Master’s Report 193).

Tt is plain that the present flow from Lake Michi-
gan through the drainage canal could not be immedi-
ately cut off, or reduced to 1,000 e.f.s. * * * The
Chicago River and the waters of the lake about the
city would be filthy and noisome, with serious injury
to the commerce of Chicago harbor’’ (Master’s Re-
port 138).

“‘These questions would concern not simply the
health of the citizens of Chicago and the adjacent ter-
ritory, but also the interest of navigation, questions of
the sort which were appropriately before the Secre-
tary of War. It appeared that a diversion of 4,167
c.f.s. was not sufficient to keep the Chicago River re-
versed at all times, and when not kept reversed, the
enormous volume of Chicago’s sewage would pour into
the lake and under present conditions could not fail
to create a pestilential condition in the lake, and in the
port and harbor of Chicago’’ (Master’s Report 193).

It goes without saying that the Master would not have
made these vital and important findings of faet without
evidence to support them. However, no exceptions
whatever are filed by any of complainants to any of these
findings. Not only that, but no evidence to the contrary ap-
pears in the Joint Abstract, filed pursuant to the order of
this Court of January 4, 1928, which required the com-
plainants to submit ‘‘in narrative form * * * guch parts
of the record as they deem necessary to support their ex-
ceptions * * *»’, The record is replete with evidence fully
supporting these findings, but it was not necessary for the
defendants to incorporate this evidence in the Joint Ab-
stract for the obvious reason that no evidence to the con-
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trary was incorporated therein by the complainants. These
findings of the Master must, therefore, stand as conclusive,
both because no exceptions thereto have been filed by com-
plainants and because no evidence to the contrary has
been incorporated in the Joint Abstract. Furthermore, so
far as New York is concerned it expressly accepts the
Master’s ‘‘report on the facts as * * * wholly cor-
rect’’ (N. Y. Brief 11).

Thus, it is not only established beyond all controversy
by the findings, but it is both expressly (and by failure to
file exceptions thereto) conceded by complainants, that the
diversion, in the amount authorized by the permit of March
3, 1925, is a direct and substantial benefit to navigation,
by preventing and removing the obstruction and impair-
ment, by pollution, to the navigable capacity of Lake Michi-
gan, the Port and Harbor of Chicago and the Chicago
River, which would have been ‘‘injurious to navigation’’
and to ‘‘the allied interests of interstate commerce, a mat-
ter of national concern’ (Master’s Report 167, 170).

This is covered by the further specific finding of the
Master, as follows:

“The continuous introduction of such a pestilential
mass into the harbor and the lake would * * * af-

fect navigation and the allied interests of interstate
commerce, a matter of national concern’’ (Master’s

Report 169-170).
As is well said by the Special Master,

“Navigation is not an abstract conception. It re-
quires something more than fluid and a boat. There
must be water conditions which make navigation prac-
ticable, and Congress is concerned with these condi-
tions’’ (Master’s Report 167).

It is, of course, wholly unnecessary to point out the posi-
tion of Chicago as the metropolis of the middle west, the
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greatest railroad center in the world, and the central clear-
ing house of internal commerce in both people and things.
To contend that consideration by the Secretary of the
protection of the off-shore waters, the harbor, the drink-
ing water of persons passing through the great entre-
pot, and indeed the purity of waters in the southern end
of Lake Michigan was not in the interests of interstate
navigation and commerce because it happened also to in-
vade the field of sanitation is nothing short of folly.

VI.

Use of the diversion for water power is an incidental and
harmless afterthought which does not influence the diver-
sion or the amount of it.

Nothing will be found in the initial acts of defendant
Illinois on the subject of water power in connection with
the canal and diversion. They were authorized in 1889
but it was not until 1907 (Wis. Brief 24) that there was
any use of the diversion for the production of power. It
was an afterthought and not an incentive for action. Not
to have utilized the flow would have been an economic
crime. Surely the use of it can have no bearing on the
merits of the diversion.

Much is made by complainants of the so-called manipula-
tion or change of flow to take care of peak load conditions.
This meant merely the storing of water for a time during
the day and building up a head at the lower end of the
channel, which was used at peak load times. It did not have
any effect upon the use of the water for navigation or for
sanitation (Joint Abst. 126).

Counsel’s zeal to find some sinister motive for this diver-
sion different from that disclosed by the evidence and by
the Master’s Report, causes them to assert the most ex-
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traordinary proposition (Wis. Brief 24-31), namely, that
the amendment to the constitution of Illinois authorizing
the construction of the Illinois Waterway, was solely for
the purpose of power. The Sanitary and Ship Canal
had been built with a capacity of 10,000 cubic feet per sec-
ond, which was the amount required to keep the Chicago
River reversed. The channels of the Chicago River and
its branches have been deepened and widened at an expen-
diture of many millions of dollars, for the purpose of effec-
tively earing for this diversion without creating a current
unreasonably obstructive to navigation. This work was
done pursuant to the approval of the Chief of Engineers
and Secretary of War (Master’s Report 39, 43). Congress
had required and reports had been made by the Engineer
Corps with reference to the use of the Sanitary and Ship
Canal and the diversion through it for the improvement of
the Illinois River. Likewise, from the opening of the canal,
the diversion has been depended upon by the United States
in its maintenance of project depths for navigation in the
Tllinois River. The engineers, in reporting upon the amount
of diversion, had stated that 10,000 second feet diversion
would undoubtedly be permitted by the Secretary of War
when the Chicago River had been improved (Master’s Re-
port 44). The International Waterways Commission had
recommended that a diversion of that amount be allowed
(Master’s Report 45, 46). The water in passing from
the channel to the DesPlaines River at Lockport dropped
about 34 feet. This water was going and would continue
to go to waste (Master’s Report 24, 26), unless works
were installed to develop it. All this was merely inci-
dental to the main operations of the Sanitary and Ship
Canal, and was for the purposc of conserving this waste
energy. (overnor Deneen in his message in regard to the
Tllinois Waterway, mentioned the fact that the water power
could be developed incidentally to the operation of the
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Illinois Waterway, but emphasized the value and impor-
tance of the ecanal as a connecting link in the I.akes to the
Gulf Waterway of national concern (Joint Abst. 113, 115).

VII.

The present inadequacy of Federal and other navigation
works in waters connecting defendants’ works with the
Gulf of Mexico, does not detract from the advisability
of Congress preserving the former, nor does it warrant
complainants’ insistence on impracticable methods of
lockage and other novel provisions for navigation on the
Lakes-to-Gulf Waterway suggested by them.

Complainants contend that all the commerce to be antici-
pated could be accommodated with less than 1,000 c.f.s. of
diversion and that they have a right to insist that the court
base its judgment on the worth of what defendants have
done and the future of the whole project on a plan for a
Lakes-to-Gulf Waterway sponsored by themselves which
substitutes a canalization of the Illinois, complete reliance
on dredging in the Illinois and the Mississippi, and a diver-
sion of only 1,000 c.f.s. for the larger and more practicable
possibilities inherent in the present situation. The argu-
ment is in effect:

(a) There is now no such volume of commerce on
the Sanitary and Ship Canal, the DesPlaines, Illinois
and Mississippi Rivers as warrants such a waterway.
The method of dredging sandbars after they oceur is
good enough for the present commerce on the Missis-
sippi and there is little commerce on the Illinois.

(b) The Ilinois could be accommodated to any such
navigation as is now practiced or, under present con-
ditions, promised, by complete canalization, and under
such canalization a diversion of from 1000 to 1500
cubic feet per second would be sufficient.
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It is a principal averment and prayer of the bill that no
diversion is necessary for navigation anywhere or that the
Court should determine the amount of such diversion as the
Court thinks necessary and enjoin the rest. The decision
thereby presented to the Court, is

‘Which is a better solution of the Lakes-to-Gulf water-
way problem:

(a) Destruction of the present electrical, sewage,
drainage, and water system of Chicago; operation of
the Sanitary and Ship Canal by locks and dams; relo-
cating and rebuilding the structures of the Illinois
Waterway ; complete canalization of the Illinois River
by an elaborate series of locks and dams; dredging at
prohibitive expense a new and deeper channel in
the lower Illinois; increase of dredging activity on
Mississippi sand bars to increase the five-foot depths
encountered before diversion to the nine-foot depths
necessary to modern craft; possibly building locks in
the Mississippi; and pestilential, noisome, unsanitary
and unhealthful conditions, ‘‘injurious to navigation”
and to ‘‘the allied interests of interstate commerce

* * *2 in Chicago River and Harbor and surrounding
waters? or—

(b) Open water navigation in the Sanitary and Ship
Canal as at present; use of the nearly completed locks
Illinois has constructed in the Illinois Waterway ; open

water navigation with slight further dredging in the
lower Illinois; open water navigation and project
depths in the Mississippi; and Chicago River and
Harbor and surrounding waters free from unsanitary
and noisome sewage pollution, ‘‘injurious to naviga-
tion’’ and to ‘‘the allied interests of interstate com-
merce * * *7’%
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The plan for the waterway based on the latter de-
cision is now nearing consummation and effectiveness.
The former is an untried theory involving wholesale
abandonment of vast and costly existing municipal and
navigation facilities in favor of proposed projects of tre-
mendous and unknown cost and hotly disputed practical
utility. If the latter plan were practicable (which is un-
certain) it could be effected only after a complete revision
of the entire legislative and financial basis on which the
present project is constructed. Determination in favor of
the second plan by the Court would be a mere academic
judicial opinion on a highly technical and probably moot
engineering problem. The Court could destroy what ex-
ists. It could create nothing to take its place.

The diversity of opinion, testimony, purpose, and in-
terest on this subject is extreme.

There is involved a conflict between economic areas, as
well as between economic uses of water diverted. Congress
has as yet not expressly committed itself either to confirma-
tion or denial of the diversion practiced, apparently pre-
ferring to defer a final commitment as to the quantity of
diversion until the many and complex technical aspects of
the problem have resolved themselves into something con-
crete and tangible and in the meantime to leave the matter
in the hands of the Secretary of War.

At its last session, Congress provided for a nine-foot
channel from Utica, Illinois, to the mouth of the Illinois
River and provided that the act should not be so construed
as in itself an authorization of diversion of water from
Lake Michigan. This provision was inserted to avoid
prejudicing either party to the present suit. It of course
contemplates and does not disturb the existing authoriza-
tion. Whether it be construed to amthorize diversion or
not, low water datum planes for the Illinois River are de-
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termined by the Chief of Engineers; the low water
datum for construction on that river assumes a diver-
sion of 10,000 cubic feet per second; preliminary Fed-
eral surveys for the mnewly authorized improvement
proceeded from that assumption; cessation of diversion
would extend that period of improvement indefinitely and
frustrate any practicable Lakes-to-Gulf Waterway in the
meantime. No one has even estimated what time and effort
would be necessary to increase the Mississippi project to
nine feet and at the same time compensate for the one or
more feet now provided at low water by the diver-
sion. The caution of Congress in making a final commit-
ment as to the quantity of diversion pending solution of
the factors which should control that commitment can
certainly never be construed as a commitment of Congress
either to reduction or destruection of a project and policy
to which it has adhered for over a century.

Some point is made in evidence that the vast commerce
on the Great Lakes followed close on the heels of improve-
ment of their channels and harbors. This is obviously true
because, before improvement, they were in a less navigable
condition and promised less commerce than the projected
Lakes-to-Gulf Waterway in its present state. Where ‘‘im-
provement’’ practically means ‘‘creation’’ there could be
no water-borne commerce until water capable of bearing
it is provided.

As to the Lakes-to-Gulf Waterway, however, complain-
ants’ witnesses are of opinion that commerce should pre-
cede improvement, and that the fact that there is no com-
merce where commerce could not be, militates against any
practicable project for river improvement. Considering
the pressing necessity and growing discontent in the Mis-
sissippi Valley, this view will seem cynical in those regions.
There has been no commerce because there has been no
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practicable flotation. The latter now seems attainable and
attainment ought not to be discharged for a theory.

The waterway on the present plan has been the policy of
the Federal Government for a century. That policy in-
duced the existing facilities. Opposition from complainant
states appeared later. If such opposition has created some
misgivings in one Secretary of War as to the quantity of
diversion that ought finally to be permitted, none ever sug-
gested that that quantity ought to be reduced below 4,167
cubic feet per second, much less that it must be so reduced.
Such misgivings have produced no ultimate change in the
legislative or administrative status of the diversion. It
is being practiced under permit and statute. Congress,
aware of every aspect of it, has permitted it. Existing
navigation facilities and projects are based upon it. The
sole practicable present hope for adequate facilities rests
upon it. It is certainly no proper function of the Court to
relieve the authorities, charged by the constitution and
laws of the United States with responsibility for this policy
and its administration, from the duty of deciding it and
certainly it is no function of the Court to determine the
engineering questions involved in that decision.

Benefits to the Mississippi Basin from the Lakes-to-Gulf
Waterway project, now approaching attainment, are as-
sumed to be vast. Proof in detail of potential commerce
was offered and declined because it might raise issues not
capable of precise determination. But there is proof and
there is no question that the freight rate structure through-
out the Mississippi Valley will be benefited by it; that a
portion of the handicap to that region created by the
Panama Canal will be relieved by it, and that a vast com-
merce will move upon any practicable consummation of it.

It is asserted that the Illinois Waterway, when com-

pleted, will not require any diversion in excess of 1,000
c.f.s. for the benefit of navigation (Wis. Brief 32-35).
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The Master says:

““T am unable to so find. The needs of navigation on
that waterway will depend upon the carrying out of
plans already adopted * * *.”” (Master’s Report
122).

On this issue, counsel for complainants urge in effect (Wis.
Brief 32-35) that the Master should have believed the
witness Bixby and not the witness Barnes. The Master
saw and heard these witnesses and his judgment, there-
fore, will not be disturbed. The Master was not dealing
with an imaginary Illinois Waterway or such an Illinois
Waterway as complainants might design. He was dealing
with the Illinois Waterway, as approved by the Secretary
of War in March, 1920, and under actual construction more
than two years before any of these suits were commenced
(Master’s Report 120).

With reference to the amount of diversion required for
the Illinois Waterway, the Master’s further findings are:

“Plans for what is called the Illinois Waterway
# * * gre based on a diversion from Lake Michi-
gan of at least 4,167 c¢.fis. * * *

If the diversion were reduced materially below 4,167
c.f.s., it would necessitate radical changes in the design
and location of the locks, three of which are already
cither construeted or under construction, and increased
outlays. Illinois has authorized the expenditure of
$20,000,000 for the completion of the waterway, of
which between $5,000,000 and $6,000,000 has been ex-
pended, or is payable under contracts’’ (Master’s Re-
port 119-120).

Complainants seck to overturn these findings because of
what they call “‘a legal quibble’’ developed by them in the
cross-examination of the witness Barnes. Such a ‘‘legal
quibble,’’ however, does not change the actual ‘‘design and
location of the locks’’ of the Illinois Waterway, in which
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¢‘it would necessitate radical changes * * * if the diver-
sion were reduced materially below 4,167 c.f.s. * * *7
as found by the Master (Master’s Report 119).

Concerning the plans of the Illinois Waterway, which
were approved by the Secretary of War, the Master further
finds: ,

“The profile map accompanying the plans contains
a notation that the water services shown were ‘based
on an assumed flow of 4,167 c.f.s., already approved,
as a diversion from Lake Michigan, plus the normal
flow from other sources in various pools’; that is, the
assumption was of 6,000 c.f.s. flow, made up of 500
c.f.s. as an actual low water flow, 4,167 c.f.s. from Lake
Michigan, and 1,395 c.f.s.,, as averaging the amount of
Chicago’s pumpage’’ (Master’s Report, 120).

Complainants quarrel with the portion of this finding
which states that the total assumed flow of 6,000 c.f.s., upon
which the plans of the Illinois Waterway were based, was
made up in part by ‘1,395 c.f.s., as averaging the amount
of Chicago’s pumpage,’’ because they say that in 1919
when the Illinois Waterway plans were presented the
amount of the Chicago pumpage was not 1,395 c.f.s., but
1,176 c.f.s. This difference is of no importance. Counsel
for complainants themselves say, ‘‘We think it wholly im-
material’’ (Wis. Brief 35). Nevertheless, it was proper
for the engineers to take into consideration the growth of
the population of Chicago and a corresponding increase of
the domestic pumpage.

Further quibbling about how the figure of 6,000 c.f.s. is
made up, complainants say that the Master erred in finding
that it was in part ‘““made up of 500 c.f.s.; as the actual low
water flow * * *’. They say that the evidence is that
the low water flow is nil, but the testimony is that in the
Starved Rock pool, which is the place of the ‘‘6,000 c.fs.
flow’’ entry on the plans, the low water How is about 500
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c.f.s. (Joint Abst. 123). As complainants themselves say,
it 1s ‘““wholly immaterial’’ how the balance of the 6,000
c.f.s. 1s made up. The controlling findings of the Master
are that the plans of the Illinois Waterway ‘‘are based on
a diversion from Lake Michigan of at least 4,167 ec.f.s.,”’
and ‘“if the diversion were reduced materially below 4,167-
c.f.s. it would necessitate radical changes in the design and
location of the locks, three of which are either constructed
or under construction, and increased outlays’’. The nota-
tion on the plans expressly states that the water surfaces
shown thereon are ‘““based on an assumed flow of 4,167 c.f.s.,
already approved, as the diversion from Lake Michigan
* % ¥ (Master’s Report 120).

Therefore, as to the contention of complainants that any
diversion in excess of 1,000 c.f.s. is not required for the
Tlinois Waterway, the Master was not only justified in
concluding, but was bound to conclude, ‘I am unable to so
find. The needs of navigation on that waterway will de-
pend upon the carrying out of plans already adopted
* * ¥ (Master’s Report 122).

Complainants put great store in the fact that in the
Tllinois Waterway Act of June 17, 1919, there was an im-
proved stretch of seven miles in the Illinois River between
La Salle and Utica (Wis. Brief 28, 29). Naturally, the
Illinois Waterway should necessarily extend through the
shoal sections of the DesPlaines and Illinois Rivers, where
the expense of the improvement was greater than the Fed-
eral Government was willing to bear. The improvement
of the navigation in the lower river where the shoals were
not so great, the Government section, would be easy and
inexpensive. It was already understood that the Govern-
ment development would be extended to the vicinity of the
Utica bridge, where the Illinois Waterway ended, as was
finally done in the Rivers and Harbors Act of 1927,
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Of course, the inadequacy of federal and other works
below the areas here in question justifies neither condem-
nation of the latter nor insistence by complainants that the
court accept some special scheme of theirs which Congress
has not in its wisdom adopted and the only purpose of
which is to support the prayer in a highly adversary and
hotly contested lawsuit. These are matters for legislative
and administrative action and not for the determination
of complainants nor—with all respect—of the court.

VIII.

Defendant Sanitary District has not violated the conditions
of all the various permits issued to it since 1903, and
even if it had, violation of earlier permits has no effect
on the validity of the existing permit, and whether vio-
lation of conditions of the latter should cause its revo-
cation is matter of concern to the Secretary who im-
posed such conditions and not to complainants.

Obviously, the validity of only one permit is here being
considered, the one in effect—allegations of violations of
previous permits are only asserted to discredit the adver-
sary, but the assertion has no place in the controversy.

As to violations of the latter permit, since both the
granting and revocation of it were within the discretion
of the Secretary of War and since he conditioned his revo-
cation on certain conditions which he imposed (and could
have omitted had he chosen to do so) the violation thereof
is no concern of complainants and has no place in this
controversy.

As a matter of fact, however, the permit has not been
violated. The Master has found that it has been substan-
tially complied with.

“It appears from the evidence that, up to the time
of the taking of the testimony herein, the Sanitary
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District had substantially complied with the condi-
tions of the permit’’ (Master’s Report 81).

The permit ‘‘authorizes the Sanitary Distriet of Chi-
cago to divert from Lake Michigan through its main drain-
age canal and auxiliary channels, an amount of water not
to exceed an annual average of 8,500 cubic feet per second,
the instantaneous maximum not to exceed 11,000 cubic
feet per second * * *’’ (Master’s Report 78).

Complainants say that the terms of the permit have been
violated, because for a few minutes at 5:00 p. m. on No-
vember 16, 1925, the ‘‘instantaneous maximum’ was
13,415 c.f.s. and for a few minutes at 4:30 p. m. on Sep-
tember 13, 1926, the ‘‘instantaneous maximum’’ was 12,-
796 c.f.s., as measured at Lockport. The item of 13,415
c.f.s. includes a domestic pumpage of 1,338 ec.f.s., leaving
a balance of 12,077 c.f.s. or 1,077 cf.s. in excess of the
maximum limit, while the item of 12,796 c.f.s. includes a
domestic pumpage of 1,395 c.f.s., leaving a balance of 11,-
401 cf.s. or 401 cf.s. in excess of the maximum limit. The
amount of the domestic pumpage should be deducted, be-
cause the domestic pumpage is not diverted by the Sanitary
District. Neither is the domestic pumpage diverted ‘from
Lake Michigan * * * through its main drainage canal
and auxiliary channels’’ (Master’s Report 75).

The ‘‘instantaneous maximums’’ complained of were
measured at Lockport. The permit does not provide that
the ‘“instantaneous maximum’’ at Lockport shall not ex-
ceed 11,000 c.f.s. The reading of the permit is that ‘‘the
instantaneous maximum * * * from Lake Michigan
* * * through its main drainage canal and auxiliary
channels’’ shall not exceed 11,000 c.f.s. In other words,
the plain meaning and intention are that ‘‘the instan-
tancous maximum’’ withdrawn from Lake Michigan shall
not exceed 11,000 c.f.s. The flow is measured at Lockport,
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but the diversion ‘‘from Lake Michigan’’ takes place at the
mouth of the Chicago River and at other intakes, situated
36 miles away. There is no violation of this provision of
the permit unless ‘‘the instantaneous maximum’’ of the
amount withdrawn ‘‘from Lake Michigan’’ at the mouth
of the Chicago River and at the other intakes exceeds 11,-
000 cubic feet per second. There is no evidence in the rec-
ord that ‘‘the instantaneous maximum’’ of the amount
withdrawn ‘‘from Lake Michigan’’ exceeded the 11,000
c.f.s. limit.

Above the Lockport Lock, where the flow was measured,
is a large pool. Between the Lockport Lock and the mouth
of the Chicago River and the other intakes is an immense
body of water from 36 to 47 miles long, from 22 to 26 feet
deep and from 160 to 260 feet wide. When the flow is in-
creased at Lockport, it takes many hours before there is
any increased flow, and nearly 24 hours before the full ef-
fect is felt, at the mouth of the Chicago River or at the
other intakes, 36 miles away. It is obvious, therefore, that
evidence of two nstances of ‘‘instantaneous maximums”’
from 401 c.f.s. to 1,077 c.f.s. in excess of the limit, oceurring
for a few minutes and measured at Lockport, is no proof
of an ‘“instantaneous maximum?’ in excess of the limit of
diversion ‘“‘from Lake Michigan’’ at the mouth of the Chi-
cago River and at the other intakes, located from 36 to 47
miles away.

‘When the head is raised at the Lockport Lock due to a
storage at that end of the channel, a sudden lowering of
the gates (in order to increase the flow through the chan-
nel) might cause an extraordinarily large ‘‘instantaneous
maximum?’’ for a few minutes, when the measurement is
being taken, but that would not be the amount of the ‘‘in-
stantaneous maximum’’ throughout the channels, nor would
it represent the ‘‘instantaneous maximum,’’ being diverted
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““from Lake Michigan’’ at the mouth of the Chicago River
and at the other intakes. This is made clear by the tes-
timony of the witness, Ramey, as follows:

‘“The half hourly readings at Lockport, the lower
end of the channel, mercly represents a discharge there
at the instant at which the reading is taken. In or-
der to determine what the flow is throughout the chan-
nel, it is necessary to have the average discharge at
the end of the channel for a long period of hours”’
(Joint Abst. 125).

Further speaking of the two ‘‘instantaneous maximums’’
complained of, this witness said:

““I know that that much flow has not passed through
the channel. It is true that the flow is measured at
Lockport, but the discharge from the end of the chan-
nel is not the same for any given half hour that the
flow through the channel might be, and as I recall the
wording the permit is ‘instantaneous flow through the
channel’ ”’ (Joint Abst. 184).

Because of low lake levels during the years 1925 and
1926, it was physically impossible to produce an instan-
taneous maximum of diversion in excess of 11,000 c.f.s.
“from Lake Michigan’’ at the mouth of the Chicago River
and at the other intakes and throughout ‘‘the main drain-
age canal and auxiliary channels.”” This is also established
by the Report of the Chief of Engineers of March 29, 1926,
in which he stated at, page 17:

“Due to low lake levels, however, it is physically
impracticable with existing works to withdraw more
than about 8,250 cubic feet per second * * * so that
the figure of 8,250 cubic feet per second represents the

instantaneous maximum that ean be withdrawn at the
moment * * *’* (Joint Abst. 185).

Complainants concede this in their briefs where they
say: ' ' ‘
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““The lesser flow in 1925 and 1926 was occasioned
by the fact that lake levels had fallen so low that the
Sanitary Distriet found it physically impossible to draw
a greater quantity of water through its existing chan-
nels in their then condition through those years’’ (Wis.
Brief 5-6).

Under these cirecumstances and in view of .the specific
finding of the Master that all of the conditions of the
present have been ‘‘ substantially complied with,”’ the claim
that these two instances of slightly excessive ‘‘instantane-
ous maximums’’ occurring for a few minutes each, over a
period of several years, representing the flow at Lockport,
but not representing the diversion ‘‘from Lake Michigan,”’
amount to sueh a violation of the permit as to destroy its
validity, is little less than childish. It furnishes, however,
some measure of their other contentions.

Complainants next claim (Wis. Brief 54) that the 6-inch
lowering of lake levels is a violation of condition (1) of the
permit, to the effect that

‘‘there shall be no unreasonable interference with
navigation by the work herein authorized.”’

At the time the permit was issued, it was understood by
the Secretary of War that the diversion authorized would
lower lake levels, substantially to the extent found by the
Master. Complainants’ argument, therefore, is that the di-
version is both authorized and prohibited, so that the per-
mit is to be interpreted like the leave granted by the old
woman in Mother Goose, who, when asked,

‘‘Mother, may I go out to swim?”’
replied :

““Yes, my darling daughter,
Go, hang your clothes on a hickory limb,
But don’t go near the water,”’



”

Such a contention searcely needs a reply. It is plain that
this condition relates not to the diwersion, expressly per-
mitted, nor to the lowering of lake levels occasioned
thereby, but to the ““work * * * authorized’’ and neces-
sary to be done, in order to effect the diversion and in or-
der to comply with the other conditions of the permit, such
as the construction of the controlling works at the mouth
of the Chicago River, provided for in condition (6) thereof,
and to the manner of effecting the diversion, so as to avoid
excessive currents and other obstructions in the Chicago
River and in the Sanitary and Ship Canal. The Special
Master well disposes of this contention with the following
statement: '

“But this condition must be construed not as with-
drawing or rendering nugatory the permission ex-
pressly granted but as providing that, in the manner
of doing it, all that is done under that permission,
and in performing the conditions of the permit, shall
be done with reasonable regard for the interests of
navigation’’ (Master’s Report 196).

Complainants also say (Wis. Brief 56) ‘‘that since the
close of the hearing, * * * the City of Chicago’’ has
violated condition (8) of the permit, requiring the meter-
ing of its water supply. They admit that there is in the
record no evidence of such violation. If this charge is
true, it would be an easy matter for complainants to ob-
tain leave to offer additional proof and undertake to sus-
tain this claim by additional testimony. This they have not,
and we believe they will not, attempt to do, for the very
good reason that it would result only in failure. All of the
conditions of the permit have been, and still are being, sub-
stantially complied with. That this is true was admitted
in the oral argument before this Court on the motions to
dismiss by all complainants then appearing, as is indicated



70

by certain portions of the transeript of such oral argu-
ment, as follows:

““Mr. Justice Sutherland (interposing): Is the City
of Chicago or the Sanitary District doing anything now
that they are not permitted to do by the order of the
Secretary of War?

Mr. Baker: So far as I know, they are not, sir’’
(Joint Abst. 186).

In this connection, it may not be out of place here to
suggest that if the permit is invalid, as complainants con-
tend, why do they find it necessary or advisable to make
these desperate and futile efforts in attempting to show
that its conditions have been violated?

IX.

It is shown that compensating works would cure all the
ills complained of more effectively than cessation of
diversion. Their consideration is therefore involved in
this case, first, because relief from these ills and nothing
more is the sole supportable prayer of complainants; sec-
ond, because in such circumstances the cost of them is
one measure of damages, and third, because the fact of
their practicability should have a persuasive if not a
compelling bearing on the question of remedy.

This case stands stripped of any consideration except
the damage due to lowered lake levels. As to compensat-
ing works, the Master found on the unanimous opinion of
all of the numerous engineering boards that had ever ex-
amined the question.

(1) That the Secretary of War had required a bond of
the Sanitary District to insure payment by it of its share
of the cost of such works (125 et seq.).

(2) That the Special Board appointed pursuant to the
Act of June 25, 1910, the Board of Engineers for Rivers
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and Harbors (reporting December 16, 1913), the so-called
Warren Report and the Joint Board of Engineers (United
States and Canada) reporting November 16, 1926, had all
reported to the general effect that all the results of arti-
ficial lowering causes and some of the results of natural
causes could be offset by restrictions of lake outlets, not
difficult to install and relatively inexpensive.

Complainants are particularly vociferous against any
such consideration, although it is obvious that an engineer-
ing expedient which, without dredging anywhere, simply
increases available navigable depth by raising the water
level, relieves all concerned of the expense of excavation
in all waters to offset not only the relatively small effect
of defendants’ diversion but all the complex of causes
whieh have lowered Lake Michigan levels 32 inches below
their 50 year norm, is a method much to be preferred over
any other than has been suggested. _

But complainants (Wis. Brief 57) vigorously protest
this solution and advance such purely technical and legal-
istic arguments as that there can be no such works without
Congressional authorization and Canadian acquiescence,
and that complainants are not required to construet such
works to offset damages occasioned by defendants. Of
course nobody even suggested that complainants should
construet such works.

Considering the last objection first, if the Federal Gov-
ernment in its wisdom and at expense of defendants elects
to afford relief in this fashion, complainants should not be
heard to complain. Considering the fact that both Federal
and Canadian engineers are recommending these works to
their governments, and that Canadian dredging in the out-
lets of Huron is responsible (Master’s Report 97) for a
greater lowering of Lake Michigan than is defendants’
diversion, it is no great argument that Canada must agree,
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This is not a suit between individuals. It is as Wis-
consin alleges a great arbitral proceeding between quasi-
sovereign states on the sole question of lake levels. If
they can be restored as against the effect of all causes by
the expenditure of $3,000,000 to $4,000,000; and at the same
time cure all complainants’ ills and not impose an uncon-
scionable burden on defendants, complainants should be
the last to protest.

Furthermore, when no direct assessment of technical
damages is possible, the cost of a complete obviation of all
damage is a compelling measure of the extent to which
complainants are really hurt. Finally in a case like this
when a Special Master of such distinction reports that the
injunction prayed by complaints is virtually impossible
(and is so recognized by complainants themselves, Master’s
Report 139), such an effective alternative remedy to that
sought by the bill ought to be welcomed by all concerned.

X.

Continuation of the diversion will create no new damage
and afford no new precedent.

As was clearly demonstrated at p. 10, supra, defend-
ants no longer control the diversion. The War Depart-
ment has assumed control and responsibility. The only
occasion for future apprehension of damage is a doubt
of the integrity and determination of purpose in a great
federal administrative department.

The court could do nothing more here than to substitute
its own unequipped administration for an exactly similar
course -of surveillance and administration by the far better
equipped War Department. At page 139 of the Master’s
Report it will be seen that this is precisely what complain-
ant asks the court to do. But if complainant mistrusts the
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Federal Government as represented in this matter by the
War Department, then it is conceivable that they might
not be satisfied with the court. Considering technical equip-
ment, it seems certain that the court would prefer the War
Department (rather than itself) for the execution of a task
so difficult. (See Point VIII, p. 179, infra.)

XI.

The injunction sought would cause untold damage to de-
fendants and to navigation and subject the lives and
health of the inhabitants of the Sanitary District to seri-
ous danger. Complainants themselves recognized its
impracticability in oral argument before the Master.

The Master found:

“It is plain that the present flow from Lake Michi-
gan through the drainage canal could not be immedi-
ately cut off, or reduced to 1,000 c.f.s., and in conse-
quence the sewage of the Sanitary District in its pres-
ent condition turned into Lake Michigan, without ex-
posing the inhabitants of the District to grave risk of
water-borne diseases, by contamination of the water
supply taken from the lake. The Chicago River and
the waters of the lake about the city would be filthy
and noisome, with seriouns injury to the commerce of
Chicago harbor. It appears from the testimony that
it would take several years, not less than five years
and perhaps ten years, or even more, before the sewage
of the distriet, with such treatment as is practicable,
could be turned into the lake and the diversion from
the lake stopped or greatly reduced, without serious
risk to the health of the people of Chicago.

* * * * * *

The complainants have recognized the impracticabil-
ity of ordering an immediate cessation of the diversion,
and the suggestion made in the closing argument on
their behalf before the Special Master was that the
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Court should determine the rights of the parties, ana
direct a discontinuance of the diversion, but should
suspend the operation of the decree and hold it in the
Court with requirements from time to time as to the
action, and the time, that should be taken to bring
about a condition which would permit of the decree
becoming effective’ (Master’s Report 138-139).

With reference to the same subject, the Master concluded
(193):

““So clearly do these consequences appear, that the
complainants, pressing for a decree to prevent the
diversion, at the same time suggest that the Court if
it enters the decree should suspend its operation and
direct the defendants to meet specified requirements,
with a provision that the parties may come before the
Court from time to time to show the difficulties en-
countered, the speed made, whether the delay was too
great, asking in short that the Court should direct and
supervise the steps necessary to be taken to make it
possible ultimately to give effect to such a decree,
which, it is recognized could not reasonably be made
operative forthwith. And it is plain that this super-
vision would have to continue for a number of years.
The Court would thus be compelled to deal with ques-
tions essentially of an administrative character. These
questions would concern not simply the health of the
citizens of Chicago and the adjacent territory, but
also the interests of navigation, questions of the sort
which were appropriately before the Seeretary of
War.”’
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THE LAW,

Preliminary Statement.

This case and the issues of law and fact involved, may
be well characterized in the language of this court with
reference to the same subject-matter in Sanitary District
of Chicago v. United States, 266 U. S. 405, 425:

“It concerns the expenditures of great sums and
the welfare of millions of men. But cost and im-
portance, while they add to the solemnity of our duty,
do not increase the difficulty of decision except as they
induce argument upon matters that with less mighty
interests no one would venture to dispute. The law
is clear, and when it is known, the material facts are
few.”?

When all the facts, as arranged by complainants in their
briefs to suit their legal contentions, are considered, one
and only one essential proposition stands forth, namely,

““The United States is asserting its sovereign power
to regulate commerce and control the navigable waters
within its jurisdietion.”’

Sanitary District v. United States, supra.

The defendants have filed no exceptions. We shall under-
take only to sustain the Master’s Report, which we adopt
as a statement of the facts of the case and a brief on the
law, sustaining the contentions of defendants. The record
here consists of the Master’s Report and the joint abstract
of record.

Unfortunately for an unconfused consideration of the
real questions involved, complainants have sought to re-
state many findings of fact, to which exceptions are not
now pressed and in doing so have made them appear to
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have a different and unwarranted meaning. These state-
ments, we have heretofore considered.

There also appears in the Wisconsin brief, under the
heading of ‘‘The Law,”” what is called ‘“A Condensed
Statement of the Facts Which Present the Problem”’ (Wis.
Brief 60). In such statement, the enterprise of the Sani-
tary and Ship Canal is presented, without regard to the
many surrounding facts having to do with navigation and
the interests and concern of the United States and of the
State of Illinois. The diversion as authorized by the per-
mit of March 3, 1925, is pictured as a mere obstruction to
navigation, having no relation to navigation or the use of
navigable waters of the United States in interstate com-
merce. It becomes a diversion only for the purpose of
sanitation and water power and there is no ‘“national con-
cern.’’

Upon the facts so presented and thus distorted, com-
plainants seek to base their propositions of law. We believe
that a fair consideration and correct understanding of the
case cannot be had, without brushing aside these misin-
terpretations and considering the facts as they are disclosed
and clearly stated in the Master’s Report.

The complainants have filed three separate briefs, ag-
gregating approximately 500 pages of printed matter.
Their contentions are necessarily expressed in different
form, but in the main, the contentions of each brief with
reference to what we deem to be the main questions in-
volved, are substantially similar. The fifteen days allotted
to us to prepare our briefs does not permit, without un-
duly prolonging our brief, a specific and direet answer to
each and every contention. Complainants have sought to
comment on each of the Master’s conclusions of law, some
of which we do not believe are now open to serious ques-
tion. We believe that these contentions of the complainants
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will be best met by our presentation of what we believe
to be the controlling questions in this case.

The Question of Justiciable Controversy.

On the motion to dismiss and before the Master, defend-
ants contended; that the subject-matter of this suit is the
navigable capacity of navigable waters of the United
States; that complainants have neither domain nor prop-
erty therein; that Congress has assumed exclusive sov-
ereignty and domain thereof. It was therefore urged that
the States have no right to sue, and the court has no juris-
diction to entertain their suit; because the rights sought
to be vindicated are merely the rights of the people of
these States to navigate national waters, and that, since
these rights derive from their citizenship in the United
States, and not from citizenship in these states, complain-
ants could not bring suit on the rights of their citizens
without violating the Eleventh Amendment.

(New Hampshire v. Lowisiana, 108 U. S. 76;

Wisconsin v. Pelican Insurance Co., 127 U, S.
265, 286;

Louwisiana v. Texas, 176 U. S. 1, 16;

Massachusetts v. Mellon, 262 U. S. 447.)

It was further contended that the complaint was bad
because the suit was in effect one to vindicate the freedom
of interstate commerce, and no state has the right to sue
for such purpose.

(Louisiana v. Texas, 176 U. S. 1;

Oklahoma v. Atchison Ry., 222 U. S., at 289;

Oklahoma v. Gulf, etc., Ry., 220 U. S. 290, at
301.)
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and especially here, when the statute confines its vindica-
tion to suit by the Attorney General of the United States.
(Minnesota v. Northern Securities Co., 194 U. S.

46.)

It was further contended that complainants, showing no
special injury different from that of the public at large,
could not, under traditional principles of equity, sue them-
selves, but must rely on suits by the Attorney General.

(Georgetown v. Alexandria Canal Co., 12 Pet. 91;

Irwin v. Dizon, 9 How. 10;

Mzssissippi, ete., Ry. Co. v. Ward, 2 Black. 485,
499,

Gilman v. Philadelphia, 3 Wall. 713, 744.)

and especially here, where a statute of the United States
expressly provides for its vindication solely at suit by the
Attorney General.
(Seec. 17, Act of March 3, 1899.)
(Minnesota v. Northern Securities Co., 194 U. S.
46.)

Finally, we contended, that the suit was in effect one to
coerce by decree of this court the legislative discretion of
Congress and the administrative discretion of the War
Department, taking the court into the provinee of both of
the two great co-ordinate branches of Government—in a
word, that what is here sought is decretal regulation of
commerce and a review of a valid administrative de-
termination.

(Marbury v. Madison, 1 Cranch. 137, 170;
Georgia v. Stanton, 6 Wall. 50, 75;
New Orleans v. Payne, 147 U. S. 261;
So. Pacific Co. v. Olympian Dredging Co., 260
U. S. 205;
Passaic Bridge Cases, 3 Wall., Appendix 782;
Missouri v. Illinots, 200 U. S. 496.)
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The Master concluded, however (140-146), that the court
has frequently taken jurisdiction of controversies between
states involving questions of dominion over physical do-
main and that the question as to whether previous admin-
istrative action in this case is valid (146) is appropriately
presented for the decision of the court.

We have not excepted to this conclusion, but we do not
understand that it goes further than to determine that
states complainant have demonstrated a sufficient in-
terest to have their suit entertained. We think that, on
the facts as found by the Master, every one of the above
contentions is valid and available as against the prayer
of the complaint, and that this question is properly before
the court on the motion to dismiss, the disposition of which
motion was reserved by the court for final hearing. We
refer to our briefs filed in support of said motion to dis-
miss.

I.

Congress has delegated to the Secretary of War power to
authorize this diversion. When so authorized the diver-
sion is lawful and the Secretary’s act is immune from
judicial review.

(a) This Court has interpreted the statute in consonance
with defendants’ contention.

For convenience in considering the interpretation of Seec-
tion 10 of the Act of March 3, 1899, upon which this whole
controversy hinges, we set forth below, in parallel columns,
Sections 7 and 10 of the Rivers and Harbors Act of Sep-
tember 19, 1890, and, beside it, Sections 9, 10 and 12 of the
Rivers and Harbors Act of March 3, 1899:

Sections 7 and 10, Rivers  Sections 9, 10 and 12, Riv-
and Harbors Act of Septem- ers and Harbors Act of
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ber 19, 1890 (Laws, Im-
provement of Rivers and
Harbors, Vol. 1, p. 582)—
“Sec. 7. That it shall not
be lawful to build any wharf,
pier, dolphin, boom, dam,
weir, breakwater, bulkhead,
jetty, or structure of any
kind outside established har-
bor-lines, or in any navi-
gable waters of the United
States where no harbor-
lines are or may be estab-
lished, without the permis-
sion of the Secretary of
War, in any port, road-
stead, haven, harbor, navi-
gable river, or other waters
of the United States, in such
manner as shall obstruct or
impair navigation, com-
merce, or anchorage of said
waters, and it shall not be
lawful hereafter to com-
mence the construction of
any bridge, bridgedraw,
bridge piers and abutments,
causeway or other works
over or in any port, road,
roadstead, haven, harbor,
navigable river, or navigable
waters of the United States,
under any act of the legis-
lative assembly of any State,
until the location and plan
of such bridge or other
works have been submitted
to and approved by the Sec-
retary of War, or to exca-
vate or fill, or in any man-

March 3, 1899 (Laws, Im-
provement of Rivers and
Harbors, Vol. 2, p. 886)—
““Sec. 9. That it shall not
be lawful to construct or
commence the construction
of any bridge, dam, dike or
causeway over or in any
port, roadstead, haven, har-
bor, canal, navigable river,
or other navigable water of
the United States until the
consent of Congress to the
building of such structures
shall have been obtained
and until the plans for the
same shall have been sub-
mitted to and approved by
the Chief of Engineers and
by the Secretary of War:
Provided, That such struc-
tures may be built under
authority of the legislature
of a State across rivers and
other waterways the naviga-
ble portions of which lie
wholly within the limits of
a single State provided the
location and plans thereof
are submitted to and ap-
proved by the Chief of Engi-
neers and by the Secretary
of War before construction
is commenced. And pro-
vided further, that when
plans for any bridge or
other structure have been
approved by the Chief of
Engineers and by the Secre-
tary of War, it shall not be
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ner to alter or modify the
course, location, condition or
capacity of the channel of
said navigable water of the
United States, unless ap-
proved and authorized by
the Secretary of War; Pro-
vided, that this section shall
not apply to any bridge,
bridge-draw, bridge piers
and abutments and construe-
tion of which has been here-
tofore duly authorized by
law, or be so construed as to
authorize the construction
of any bridge, draw bridge,
bridge piers and abutments,
or other works, under an act
of the legislature of any
State, over or in any stream,
port, roadstead, haven or
harbor, or other navigable
water not wholly within the
limits of such State.”’
““Sec. 10. That the crea-
tion of any obstruection, not
affirmatively authorized by
law, to the navigable capac-
ity of any waters, in respect
of which the United States
has jurisdiction, is hereby
prohibited. The continuance
of any such obstruction, ex-
cept bridges, piers, docks
and wharves, and similar
structures erected for busi-
ness purposes, whether here-
tofore or hereafter created,
shall constitute an offense
and each week’s continuance

lawful to deviate from such
plans either before or after
completion of the structure
unless the modification of
said plans has previously
been submitted to and re-
ceived the approval of the
Chief of Engineers and of
the Secretary of War.”’

“Sec. 10. That the crea-
tion of any obstruction not
affirmatively authorized by
Congress, to the navigable
capacity of any of the wa-
ters of the United States is
hereby prohibited; and it
shall not be lawful to build
or commence the building
of any wharf, pier, dolphin,
boom, weir, breakwater,
bulkhead, jetty, or other
structures in any port, road-
stead, haven, harbor, canal,
navigable river, or other
water of the United States,
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of any such obstruction shall
be deemed a separate of-
fense.

Every person and every
corporation which shall be
guilty of creating or contin-
uing any such unlawful ob-
struction in this act men-
tioned, or who shall violate
the provisions of the last
four preceding sections of
this act, shall be deemed
guilty of a misdemeanor,
and on convietion thereof
shall be punished by a fine
not exceeding five thousand

dollars, or by imprisonment
(in the case of a natural per-
son) not exceedmg one year,' }

a - fine
. twenty-five hundred dollars

outside established harbor
lines, or where no harbor
lines have been established,
except on plans recom-
mended by the Chief of En-
gineers and authorized by
the Secretary of War; and
it shall not be lawful to ex-
cavate or fill, or in any man-
ner to alter or modify the
course, location, condition,
or capacity of, any port,
roadstead, haven, harbor,
canal, lake, harbor or ref-
uge, or inclosure within the
limits of any breakwater, or
of the channel of any navi-
gable water of the United
States, unless the work has
been recommended by the
Chief of Engineers and au-

. thorized by the Secretary of

War prior to beginning the
same.’’

“¢Sec. 12.- That every per-
son and every corporation
that shall violate any of the
provisions of sections nine,
ten, and eleven of this Act,
or any rule or regulation
made by the Secretary of
War in pursuance of the
provisions of the said sec-
tion fourteen, shall be
deemed guilty of a misde-
meanor, and on conviction
thereof shall be punished by
of not exceeding

nor less than five hundred
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or by both such punish-
ments, in the discretion of
the court, the creating or
continuing of any unlawful
obstruction in this act men-
tioned may be prevented and
such obstruction may be
caused to be removed by the
injunction of any ecircuit
court exercising jurisdiction
in any district in which such
obstruction may be threat-
ened or may exist; and
proper proceedings in equity
to this end may be instituted
under the direction of the
Attorney-General of the
United States.’’

dollars, or by imprisonment
(in the case of a natural
person) not exceeding one
year, or by both such pun-
ishments, in the discretion
of the court. And further,
the removal of any struc-
tures or parts of structures
erected in violation of the
provisions of the said sec-
tions may be enforced by the
injunction of any ecircuit
court exercising jurisdiction
in any districet in which such
structures may exist, and
proper proceedings to this
end may be instituted under
the direction of the Attor-
ney-General of the United

" States.”?

Construing Section 10 of the Act of 1899, the Master con-

cluded (196):

““That Congress has conferred authority upon the
Secretary of War to regulate the diversion, provided
he acts in reasonable relation to the purpose of his
delegated authority and not arbitrarily.”’

As a basis for the above final conclusion, the Master said

(Master’s Report 182):

“In the cases described in the second and third
clauses of Section 10, Congress has given its affirma-
tive authorization provided the requirements as to the
recommendation of the Chief of Engineers and the au-
thorization of the Secretary of War are met.”’

In discussing the question as to whether a justiciable
controversy was presented, the Master stated (146):

““The fact that the problem as now presented would
seem to be one appropriate for administrative consid-
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eration and solution, if such could lawfully be had, does
not defeat the jurisdiction to determine whether the
administrative action hitherto taken has been valid.”

Having concluded that the Secretary was authorized to
grant a permit under Section 10 of the 1899 Act, the only
question remaining was whether his act had reasonable
relation to the granted power and whether his action was
arbitrary or capricious, and so the Master states (190):

“The Secretary of War’s authority under Section
10 of the Aect of March 3, 1899, is not to be regarded
as unlimited. Such power could not be conferred. His
action must have reasonable relation to the exercise
of the power granted to Congress by the Constitution
and to the purpose of the delegated authority, and
must not be arbitrary or capricious.”’

If the Secretary has granted a permit which some person
aggrieved by his action desires legally to question, it would
be necessary for such person to institute a suit to enjoin
action under the permit. In order that such a litigant
should prevail in such a case, assuming that the permit
had reasonable relation to the exercise of the power
granted, it would be necessary to show that the Secretary’s
action was arbitrary or capricious. To establish that his
action was arbitrary or capricious would require certainly
a showing that the permit would result in unreasonable
obstruction to navigation. Whereupon the Master con-
cluded that the legal result and therefore (190):
‘“the true intent of the Act of Congress was that un-
reasonable obstructions to navigation, and navigable
capacity, were prohibited, and in the cases described
in the second and third clauses of Section 10, the Sec-
retary of War, acting on the recommendation of the
Chief of Engineers, was authorized to determine what

in the particular cases constlfufed an unreasonable
obstruetion,’’
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The Master further concluded that the Secretary’s (191)

‘‘determination as to what is or is not an unreason-
able obstruction to navigation or navigable capacity
in the circumstances of the particular case has the
same effect and is as immune from judicial review as
if Congress had acted directly’’ (Master’s Report 190,
191).

The foregoing language of the Special Master is amply
supported by his reasoning (176-191) and therefore we
shall here confine ourselves to refutation of the argument
in the Wisconsin brief.

Complainants’ contention may be summarized, viz.: that,
by the Rivers and Harbors Act of March 3, 1899, Congress
never intended to delegate any authority to the Secretary
of War to authorize obstructions to navigable capacity; that
any such obstructions are inhibited by the statute; that the
only purpose of the power delegated to the Secretary is to
permit him to prohibit structures even though they are not
obstructions to the end that the question of obstruction or
no obstruction may never be reviewed by courts or juries
(Wis. Brief 143). It is pertinent to observe that if such
were the intentions of Congress, it either failed signally of
its purpose or else Wisconsin and sister states complainant
ought not to be here seeking to review the Secretary’s
permit.

These states have heretofore made the same contention
here and have, as we think, failed to prevail with it.

There ought not to be any question as to the authority
of the Secretary of War to issue the permit here involved
under the March 3, 1899, Act, since the decision of this
court in

Sanitary District of Chicago v. United States, 265
U. S. 405.
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It seems that every contention here presented by the com-
plainants as to the construction of the March 3, 1899, Act,
the power of the Secretary of War thereunder and the effect
of his permit, was before the court, and the court’s opinion
does not leave open to argument any of these points here
raised by complainants. In the case of Sanitary District
v. United States, supra, all the complainants here appeared
as amici curiae and filed a document entitled

“‘Brief and Argument for the States of Indiana,

Michigan, Minnesota, New York, Ohio, Pennsylvania
and Wisconsin, as dmici Curiae.”’

In support of this brief, the states also appeared in oral
argument. At page 34 of the brief of the complainants in
said case as amici curiae, begins their argument with refer-
ence to the construction of the March 3, 1899, Act, and the
power of the Secretary of War thereunder, under the head-
ing

““The Secretary of War was without power to au-

thorize any abstraction of such waters.”’

Again, at page 36 in this argument, the amici curiae brief
states:

“It seems clear from an examination of the provi-
sions of Sections 9 and 10 of the Rivers and Harbors
Act of March 3, 1899, * * * that affirmative con-
gressional action must be taken with regard to any
construction or work which will obstruct the navigable
capacity of any of the waters of the United States.”’

In the brief of the United States in that case, there is an
argument under the heading (page 184):

“‘Congress has committed to the Secretary of War
and the Chief of Engineers the administrative duty of
determining whether a modification of the condition,
ete., of navigable waters is such that they can approve,
or whether it amounts to an obstruection requiring af-
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firmative authorization from Congress. The determi-
nation of those questions by the Secretary of War and
the Chief of Engineers is conclusive.”’

It would seem, therefore, that these contentions were de-
termined by this court in the case of Sanitary District v.
United States, supra, by the following language (page
429) :

“This withdrawal is prohibited by Congress, except

so far as it may be authorized by the Secretary of
War.”’

(b) Administrative interpretation of the statute has
consistently been in consonance with defendants’ conten-
tion. _

Complainants assert (154) that there has been no ad-
ministrative interpretation supporting the Master’s conclu-
sions. We shall refer hereafter (p. 96) to their refer-
ence to Judge Koonce’s lecture in this regard. Judge
Koonce is deseribed as a ‘‘law officer’” of the Corps of
Engineers. We assume that the court will take judicial
notice of the organization of the War Department and of
the functions of the Judge Advocate General of the Army
and the Chief of Engineers. Judge Koonce says (Wis.
Brief 165) that the Chief of Engineers ‘“maintained’’ the
same construction for which complainants now contend.
What beeame of this maintenance is disclosed (50) by
the Master’s Report, as follows:

Referring to the fact that a certain application for one of
defendant’s permits was made under Section 10 of the Act
of March 3, 1899, the Secretary of War stated that the Chief
of Engineers was at first of opinion that such a change in
the flow of the Calumet River was not within the power of
the Chief of Engineers to.recommend, or within the power
of the Secretary of War to permit. : The Judge Advocate
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General, however, to whom the question was submitted, held
that Section 10 applied to the case, and that it was one in
which the work could be allowed under the recommendation
of the Chief of Engineers and the permission of the Secre-
tary of War. Upon this construction of the statute, the
Secretary of War requested the Chief of Engineers to make
his recommendation. After quoting the adverse decision
of the Chief of Engineers on the matter of advisability,
Secretary Taft concluded as follows (Master’s Report 50) :

“It is quite evident from the reading of the statute
that Congress intended in this statute, as in many
others, to give the Chief of Engineers authority, inde-
pendent of the Secretary of War, in reaching a con-
clusion as to the wisdom and propriety of granting a
permit under the section, and that unless the Chief
of Engineers shall recommend the granting of the per-
mit, the Secretary of War is without power to give the
requisite authority. It follows, therefore, that the ap-
plication must be denied, whatever my view of the
case. * * *

While I agree in the construction of the Judge Advo-
cate General that the issue is left by statute to the
recommendation of the Chief of Engineers and the
concurrent decision of the Secretary of War, it may
be fortunate that circumstances now require submis-
sion of this question of capital and national importance
to the Congress of the United States.”’

The construction placed upon the act by this one of a
succession of Chiefs of Engineers was thus not concurred
in by the Judge Advocate General of the Army, whose
opinion (interpreting the statute in consonance with the
Master’s finding) was approved by the then Secretary of
‘War as has just been shown.

It is difficult to see how in the face of this crystalized
administrative interpretation of the War Department,
Wisconsin can contend, as she does (154-160) that there
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has been no interpretation by the War Department in oc-
cordance with the Master’s finding. In addition to these
departmental findings, the court is aware of the concurring
interpretation of the statute by the Attorney General of
the United States (Master’s Report 185), set forth in full
as an appendix to brief of Sanitary District on the mo-
tion to dismiss. The evidence is thus overwhelming against
complainants’ contention that there is no long established
departmental interpretation of the Statute of 1899, in con-
sonance with the Master’s interpretation, and it is also
worthy of remark that such departmental interpretation is
not simply a generalized conclusion—it pertains to the
facts and circumstances of this particular case. It should
also be remarked that the opinion of Attorney General
Wickersham (27 Op. Atty. Gen., 327, 331) cited at page
165 of the Wisconsin brief, as supporting their view of the
interpretation of Section 10, is not even on the point here
in controversy. It considers only whether the Secretary
must consider damage to a bathing beach in granting a per-
mit authorizing a dolphin.

The Master has set forth the various reasons for his
interpretation of this statute so clearly that it would serve
no purpose to review them, and we desire merely to call
attention to this part of the Master’s Report as a com-
plete answer to all the contentions of the complainants to
the contrary. He finds, specifically (Master’s Report 185) :

““In the present instance there seems to be no op-
portunity for dispute as to the long continued and uni-
form construction of Section 10 of the Act of 1899 by
the War Department. It has been its view that in the
cases for which provision is made in the last two
clauses of Section 10 of the Aect of 1899 a specific
authorization by congressional aet is not required and
that the action of the Secretary of War upon the recom-
mendation of the Chief of Engineers is sufficient.”’
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Attempting to refute this finding of the Master, counsel
refer (Wis. Brief 154-160) to the conditions of the various
permits that have been issued to the Sanitary District with
reference to the diversion, and to the opinion of Secretary
of War Stimson of January 8, 1913, when he refused the
permit. But Secretary of War Stimson’s opinion rested

““his decision denying the application not upon the
question of his legal authority, but on the appropriate

exercise of his official discretion’ (Master’s Report
64, 186).

Counsel refer to the first condition of the various early
permits, which provided, among other things, that it was
the intention of the Secretary of War to submit the entire
question to Congress, and if such were done, then the per-
mit should be subject to any action that Congress might
take (May 8, 1899, Permit, Master’s Report 39). In

Sanitary District v. United States, 266 U. S. 405,
429,

the court held that that condition was superfluous, because
in any event the permit would be subject to the action of
Congress.

Counsel refer to the permit of July 3, 1896 (Wis. Brief
156) and to the recommendation and application in respect
thereof (Joint Abstract 133). Thé report of June 24,
1896, of the United States District Engineer at Chicago
concerning the application for the July 3, 1896, permit, is
merely a speculation by the District Engineer as to whether
the question ought to be finally settled or decided by
executive officers, or whether it is an international ques-
tion. Then, with reference to the condition of the permit
of July 3, 1896, counsel make (WIS Brief 156) this sur-
prising. statement

“The Secretary of War, in hls perm1t of J uly 3, 1896,
stated that it was not to be interpreted as approval of
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the plans to divert water (Master’s Report 34-35).”
Upon reference to pages 34-35 of the Master’s Report,
which quotes the permit of July 3, 1896, we find that the

real true words of the condition referred to by counsel,
are as follows:

“‘That this authority should not be interpreted as ap-
proval of the plans of the Sanitary District of Chi-
cago to introduce a current into the Chicago River.”’

In other words, there was no question in the Secretary’s
mind as to the power and authority to grant the diversion
contemplated, but the only condition was, that there should
be no current created in the Chicago River, thus making
it incumbent upon the Sanitary Distriet to enlarge the
cross-section of the channels of the river to accommodate
the diversion. And, strangely, in the very next sentence,
counsel proceed:

“A similar condition was incorporated in the permit
of November 16, 1896’’ (Joint Abst. 133).

But the Joint Abstract shows that the particular permit

‘“‘was conditioned that it should not be interpreted
as approval of the plans of the Sanitary District of
Chicago to introduce a current imnto the Chicago
River.”’

Counsel refer then (Wis, Brief 156) to the recommenda-
tion of the United States District Engineer of April 4,
1899, that the permit of May 8, 1899 (incorrectly referred
to as May 3, 1899, in Wisconsin Brief) be granted and to
the observations of the District Engineer that a matter of
such magnitude should, in his belief, be settled by other
authority than executive officers. However, the District
Engineer assumed that the War Department had the au-
thority to issue the permit, and recommended that it should
issue.
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It thus appears that in the whole gamut of argument
and alleged instance advanced in- the Wisconsin brief to
overthrow the Master’s interpretation of this statute, there
is not one with substance or significance. As to the Michi-
gan assertions on page 116 of her brief that the meaning of
the language of the act is unmistakable, and on page 143,
that it exhibits no ambiguity we have only to turn the latter
page to find an equally emphatie assertion that the true
interpretation of the statute has long been a matter of
departmental doubt.

(c) The langnage and history of the statute support
defendants’ contention. '

The Wisconsin Brief (138) quates the first clause of the
single sentence which constitutes Section 10 (‘‘The creation
of any obstruction to * * * navigable capacity * * *
not affirmatively authorized by Congress is hereby pro-
hibited; * * *’’) and then remarks that, if this sentence
stood alone, there could be no doubt that any obstructions
not authorized by Act of Congress would be unlawful.
But this clause does not stand alone. It stands with Seec-
tion 9 and with the two subsequent clauses of Section 10.
Section 9 names a class of obstruction such as bridges,
dams, dikes and causeways, and states a rule concern-
ing them. They are unlawful until the consent of Con-
gress to them has been obtained. Thus (by the use of the
word ‘‘until’’) the consent of Congress is made an absolute
condition precedent to their legality. The Secretary of
‘War “‘authorizes’’ nothing under Section 9. His only fune-
tion is to approve plans. Section 10 also names two classes
of obstruction and states a rule to determine when they
are lawful. But the rule governing the classes of ob-
structions in Section 9 is ot the rule governing the class
in Section 10. The latter are unlawful, unless the work
has been authorized by the Secretary of War,
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It can hardly be presumed that the marked difference
in these rules signifies nothing and especially so if Wis-
consin is correct in saying that the statute is the ‘‘fruit
of the best efforts of men who had years of experience in
Congressional legislation’’ aided by ‘‘the most expert legal
and engineering minds of the War Department.” Why
would such experts (in Section 9) unequivoeally inhibit the
first class of obstructions ‘““until the consent of Congress’’
and confine the Secretary of War’s function to approval
of the plans, and then proceed to say (in Sec. 10) of the
class of obstructions in which defendant’s diversion falls
that it ¢‘ ‘shall not be lawful’ to * * * alter or modify
the * * * capacity of any port * * * Jarbor * * *
canal * * * lake * * * or channel * * * unLEss the work * * *
has been auvrmomzED by the Secretary of War prior to
beginning the same?’” Why is the consent of Congress
specifically required as a condition precedent as to ome
class and not as to the other? Why is the lifting of the
statutory inhibition predicated on a precedent event (the
consent of Congress) by the word ““until’’ in Section 9 and
on words of exception—‘unless (authorized by the
Secretary of War)”’—in Section 10?2 Why is the Seec-
retary of War commissioned only to ‘““approve’’ plans for
the work in Section 9 while he is to ‘““authorize’’ the work
itself in Section 102

Truly the fact that the inhibition of the first clause of
Section 10 does not ‘‘stand alone’’ limits the sweeping in-
tendment complainant gave to it. The answer to the ques-
tions in the preceding paragraph is that Congress intended
to reserve to itself the authorization of those structures
named in Section 9 and it committed to the Secretary of
War the authorization of those named in Section 10.

Complainants do not aceept the challenge of these ques-
tions which have been put to them in arguments and briefs
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and in the report of the Special Master (181). They
seek to ignore the reasoning underlying the traditional
official construction of this act and to build a new con-
struction on a tour-de-force of syntactical ingenuity.

Thus, they remark (Wis. Brief 139) that the words
of inhibition in the first clause of Section 10 are followed
by the conjunctive ‘‘and,”” from which they conclude that
nothing thereafter contained in the sentence can be con-
strued as an exception to that inhibition.

Of course, the contention that the conjunctive ‘‘and”’
following an inhibition in a statutory sentence precludes
the interpretation of subsequent clauses as exceptions is
too slight to consider. It is only necessary in this sec-
tion to substitute various disjunctives for the word ‘‘and”’
in this paragraph to see that the change would at most
render the sentence meaningless and at least leave in-
terpretation exactly where it now is with the conjunctive

‘“‘and.”’” For example:

““The creation of * * * obstructions ete.,, * * *
b

is prohibited, ete.,”’

(but)

(except that)

(provided that)

(save that)

(although)

1t shall not be lawful * * * to alter the * * *
capacity of, any port, ete,, * * * unless the work has
been * * * authorized by the Secretary of War.”’

The truth is, of course, that the word creating the ex-
ception is the word ‘‘unless’’ and the fact that it appears
later in the same sentence than the conjunctive ‘‘and’ is
utterly without significance.

There would be no room for complainant’s argument on
the meaning of Section 10, had the words of the first clause
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remained as they were in the earlier Aet of 1890. For
example:
““The ereation of any obstruction not affirmatively
authorized by law ete., * * * is hereby prohibited
* * * and it shall not be lawful * * * to alter
the capacity ete.,, * * * unless the work has been
* * * authorized by the Secretary of War.”’

Here we should have an inhibition of a general cate-
gory of things execept when they are ‘‘affirmatively au-
thorized by law,”’ i. e. “lawful,”’ followed immediately by
a precise definition of the circumstances in which a certain
class within that category shall be unlawful. This defini-
tion says that such class shall be unlawful “‘unless * * *
the work * * * has been authorized by the Secretary of
War.”’ If (as we suppose) no one, in such circumstances,
would have sufficient temerity to contend that the authoriza-
tion of the Secretary would not legalize structures of the
latter class, we are left to the question whether Congress,
by substituting in the Act of 1899, the words ‘‘affirmatively
authorized by Congress’’ for the words ‘‘affirmatively au-
thorized by law’’ in the Aect of 1890, intended to change
this intendment. Did Congress intend to have the former
words interpreted to mean ‘‘affirmatively authorized by
Congress by statute’’ and, incidentally to burden itself
thereby with the rapidly growing mass and complexity of
technical questions arising in the administration of Rivers
and Harbors and to remove such questions from the War
Department where Congress had set up the only technical
mechanism In the Government adequate to administer
them? Or was there some other intent in the change of
the word ‘‘law’’ to the word ‘‘Congress’’?

The Special Master’s Report (179) finds and describes
another intent. ’_Thi‘s'cou'rtl }i;asf done likewise (Sanitary
District v. U. 8., 266 U. S:7405,:429). 'The real intent was
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to obviate the danger that ‘‘authorized by law’’ might be
taken to mean authorized by State law.

It has been the understanding of everyone that the change
was made on account of the contentions and decision in
the Bellingham Bay Boom case (Master’s Report 179 and
cases there cited) to obviate interpretation of the word
““law”’ to include ‘‘state law.”” But Ohio says (152)
that an old retainer of the Engineer Corps—its law officer
in fact—once delivered a lecture in which he claimed to
have drafted the Act of 1899 as early as February 10, 1896,
whereas, the Bellingham Bay Boom case was not decided
until June 28, 1897, and so Ohio concludes that the wish to
preclude the words ‘‘affirmatively authorized by law’’ in
the 1890 Act from being construed as ‘‘affirmatively an-
thorized by State law’’ was not the motive for the change.

Pausing only to remark, that this old soldier’s story
is not in the record, was not produced at the trial and we
had no opportunity to test it, that the draft as submitted
was not in all respects the draft as enacted, and that a law
officer of the Engineer Corps—if any such functionary
there be, which we strongly doubt—would be well
aware of the contentions in the Bellingham case long
prior to its decision, it is pertinent to ask if the motive
of the change was not to preclude State authorization,
then what was the motive? Ohio says it was to ‘‘provide
an amplification and revision of the old law, ete. (153).”’
But we are for the moment addressing only this change in
a single word. This change did not ‘‘amplify’’ anything.
Nobody questioned that an obstruction authorized by Fed-
eral law was good. To change the words to ““authorized
by Congress’’ did not advance by one iota the authority of
the United States. All it did in fact was {0 preclude au-
thorization by State law, and we challenge complainants
to show any other purpose or effect of it.
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But suppose the history of this change had been lack-
ing; is this the sort of language ‘‘experienced legislators
* * * the most expert legal * * * minds of the War
Department * * *’° would use to take a vast body of
administration away from the Secretary of War and lodge
it in Congress? It must be remembered that, in making
this Act of 1899, these ‘‘experts’’ were not drafting a new
law, they were making ‘‘a compilation of all general laws”’
on the subject and submitting ‘‘recommendations as to
revision, emendation or enlargement.”” They were not
limiting or restricting the old laws. They were addressing
a well crystallized system of administration. It is in-
conceivable that they would have attempted to revolution-
ize it and change the very essence of the responsibility
and authority of the War Department by any such verbal
legerdemain as this, and then for the next twenty-nine
years closely guard the secret magic of the changed
word in the archives of the office of the Chief of Engineers,
disclosing it, so far as we are told (Wis. Brief 143-
152), only to young students in the cloisters of the En-
gineers’ School at Fort Humphreys—reserving it even
from the record in this case—to be revealed and used as a
coup de grace by counsel for the State of Ohio at the
eleventh hour and the fifty-ninth minute in this highly ad-
versary proceeding. At the very moment of this amend-
ment of the Act of 1890, the Secretary had, for several
years, been granting permits for defendants’ works under
the earlier Act. Had he intended this sweeping change
and restriction in his authority to grant such permits, we
can at least assume that he would have recommended clear
and unmistakable language and not such subtlety as this.
Certainly, the Seerctary did not conduct himself as though
he had intended his draft of the new Act to impose any
such restrictions on his power, for we find him granting



98

permits for defendants’ works under the 1890 Act right
up to the enactment of the Act of 1899 and within a few
months after such enactment continuing to grant similar
permits without any change whatever of language, practice
or conditions.

If such a change were intended it has never been ef-
fectnated. The Act of 1899 is one of an annual succession
of Rivers and Harbors Acts. There is a new one every
year. As the Special Master found (174), Congress has
been intimately informed and acutely conscious of the in-
terpretation placed on this act by succeeding Secretaries
of War in this and many other matters for over a quarter
of a century. Except for the opinion of one Chief of Engi-
neers (whose function was not to interpret statutes for the
War Department, and who was promptly overruled by the
Judge Advocate General, Attorney General and Secretary
of War, no question was ever raised of the Secretary’s
authority to grant permits for defendants’ diversion or.of
the validity of such permits when granted. The only ques-
tions disclosed by the record pertain to the advisability of
granting them,

Had Congress meant what complainants say it meant,
and had it expressed that meaning by saying: ‘‘The crea-
tion of any obstruction * * * not affirmatively author-
ized by Act of Congress, etc., is hereby prohibited,’’ then
Congress would have delegated no discretion to the Secre-
tary of War and would have kept to itself and with-
drawn from the Secretary the determination in every case
of the reasonableness or existence of every obstruction
mentioned in the Section and of every conceivable obstrue-
tion not so mentioned. That Congress did not by such
explicit language do this, that it is inconceivable that Con-
gress intended to draw to itself and exclude from the Secre-
tary every detail of administration of rivers and harbors,
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that the certain effect of the change it did make in this
word was to preclude State authorization which theretofore
had nof been precluded, seems to us persuasive if not con-
clusive confirmation of the conclusion of the Special
Master.

But this change of the word ‘‘law’’ to the word Congress
was by no means the only change made in the Act
of 1890. Section 7 of that Act of 1890 described in some-
what less detail all of the classes of structures now de-
seribed in both Sections 9 and 10 of the Act of 1899. Sec-
tion 7 did not begin (as does Section 10 of the 1899 Act)
with a general inhibition of obstructions ‘‘not authorized
by Congress.”” Before ecach of the classes named in Seec-
tion 7, by inclusion or by reference, were the words ‘‘it
shall not be lawful.”” Wharves, piers, dolphins, booms,
ete., were not to be lawful ‘‘without the permission of the
Secretary of War,”” if they obstructed navigation. And,
by the way, here is proof positive that, in that act at least
the Secretary could authorize obstructions. This is cer-
tain because if they were not obstructions they did not re-
quire a permit. It was only if they were obstructions that
the Secretary’s permit was necessary. Bridges, causeways,
ete. (if over navigable waters wholly within a State and
authorized by the State legislature), were not to be lawful
until the location and plans had been approved by the Sec-
retary of War. If such bridges were over waters not
wholly within a state, they could not be authorized by a
state legislature. Altering or modifying the capacity of
the channel of navigable waters was not to be lawful un-
less ‘‘approved and authorized by the Secretary of War.”’
Such was Section 7. Section 10 of the same Act (1890)
provided that ¢‘the construction of any obstruction not af-
firmatively authorized by law, to the navigable capacity of
any waters in respect of which the United States has juris-
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diction is hereby prohibited.”” Then followed certain penal
clauses. No one could well contend that, under this Act of
1890, Congress had inhibited any of the named obstructions
which the Secretary should authorize, except bridges over
interstate navigable waters.

For our present purposes it is fair to say that there is
not one shadow of circumstance to indicate any reason for
Congress wishing to restrict the authority of the Secretary
by the changes introduced by the Act of 1899. On the con-
trary, Wisconsin’s brief is eloquent with the argument that
the intention was to enlarge it (143, 148, 149, 152). What
were those changes? Broadly, the penal clauses were
removed from Section 10 to a later section. Bridges, dikes,
and causeways were grouped in Section 9 which was made
unequivocal as to the necessity for statutory Congressional
approval unless the navigable portions of the waterway
lay entirely within the limits of a single state. The word
‘‘law’’ was changed to the word ‘“Congress’’ and the class
of structures comprised within the description ‘‘wharves,
piers, dolphins, ete.,’” and alterations in navigable capacity,
were moved from Section 7 of the Act of 1890 down into
Section 10 of the new act carrying with them the statement
that they should not be lawful unless authorized by the
Secretary of War.

If in this shifting, there was a change in the prior rule
under which the Secretary of War could legalize the struc-
tures of old Section 7 (new Section 10) by ‘‘authorizing’’
them, it must have been inadvertent because there is not
one circumstance in the history or the language of the
change to indicate any such intention.

Undismayed by these circumstances, Wisconsin’s brief
takes up alternative arguments (140). Tt considers first
the structure mentioned in the second clause of Section 10,
states them as ‘“wharves, piers, dolphins, ete.,’’ says that
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such structures are not necessarily obstructions to navi-
gable capacity and in fact are usually not so, and therefore
concludes that, if the class was not mentioned at all in
Section 10, those structures which are not in fact obstruec-
tions would not violate the inhibition of the section. From
this it is argued that the purpose of including them must
have been solely to provide that all such structures—ob-
structive or not—are unlawful unless permitted by the Sec-
retary, thus giving the Secretary complete arbitrary and
conclusive control and discretion over all such structures.
If it were otherwise, says the brief (i e., if this clause were
deleted), the structures would be in each case lawful until a
jury found them tc be obstructions. As it is they are un-
lawful if the Secretary refuses to permit them, and the
ultimate purpose of this clause is therefore said to be fo
remove from juries and repose in the Secretary the decision
as to whether these structures be obstructions in fact
(Wisconsin Brief 143). So runs the argument and the result
seems to be highly commended by complainants but they
confine their commendation to the facility with which non-
permitted structures may be abated by this provision that
the Secretary’s determination is independent of courts and
juries (143). But how about the facility with which
permitted structures may be confinued without a finding
of court or jury and solely on the Secretary’s permit? If
this rule works both ways, then Wisconsin and her asso-
ciates ought not to be here for, if the Secretary’s discre-
tion in denying a permit is good and not reviewable by
courts and juries then his diseretion in granting one is also
immune from review.

The dexterity of complainants’ effort to extricate them-
selves from this position strips the late and great Houdini
of his laurels.

The general prohibition says the brief (144) is not
against obstruction to navigation. It is against obstrue-
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tion to navigable capacity. The inference is—in fact, the
assertion is—that the Secretary may authorize an obstrue-
tion to navigation but if he finds that a structure obstruets
nawvigable capacity he reaches the dead-line of his authority
and has no choice but to refuse the permit.

Of course this distinetion is one without a difference.
Navigation is defined in the Standard Dictionary as ““the
act of navigating or the state of being navigable’’—capa-
city as ‘‘the ability to receive or contain.”’ A cause which,
acting in respect of a body of water, obstruets its ““state
of being navigable’’ also obstruets its ‘“ability to receive
or contain’’ navigation and vice versa. Also it is worthy
of note that the third clause of Section 10 specifically in-
cludes modifications or alterations or execavations or fill-
ings of the ‘‘capacity ’—not the ‘““navigability’’—of various
waters within that class of obstructions which the Secre-
tary may aunthorize.

Wisconsin’s brief seems not concerned with the diction-
ary. ‘‘Hence,”’ it proceeds, ‘‘a pier, dolphin (or other aid
to navigation which might be argued to constitute a tech-
nical obstruction to navigation at the precise point of the
location) would nevertheless improve the navigable capacity
of the waterway and would not be within the general pro-
hibition. * * *’’ (We interpolate here the remark that
this interpretation does not accord with Hubbard v. Fort,
on which complainants so strongly rely. In that case
the court said: ‘“What is navigable capacity? Does it not
mean the capability of being navigated over any part of
the waters when in their normal condition?’’ and the court
proceeds to find that it does mean just that. The Wis-
consin quotation econtinues:) ‘‘If on the other hand we adopt
the construction of the Special Master, then if the Secre-
tary of War were to authorize the construction of a pier
reaching entirely across the navigable channel of the Ohio
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River so as to cut off all navigation, it would be a valid act
within the power of the Secretary of War”’ (145). Of
course it would not be a valid act because such a monstros-
ity would be obviously a mad caprice and under the Mas-
ter’s conclusion would be invalid. The foregoing quotation
from the Wisconsin brief is included merely to emphasize
how Wisconsin’s distinetion applies in practice. In other
words, a pier—albeit it is a stark barrier to navigation—
may be projected athwart a stream to the precise point
where, in addition to obstructing ‘‘navigation,’” it also ob-
struets ““navigable capacity.”” Up to that point the Secre-
tary’s permit for it is immune from judicial review, but
beyond that point, Wisconsin can sue to enjoin the permit-
tee, and courts and juries will immediately begin to function
to determine whether the Secretary rightly decided the
point in the stream where an obstruction to ‘‘navigation’
became an obstruction to ‘‘navigable capacity.”” What a
frustration of the purpose advanced as the reason for the
present wording of the statute—i. e., to prevent judicial
review of administrative action! What administrative
officer would choose to have his immunity from judicial
review depend on such a hair-line distinetion as that be-
tween navigability and navigable capacity, when by a more
usual and obvious interpretation of the statute such as that
of the Master, his discretion would be to determine the
reasonableness of an obstruction and a review of it would
depend on the presence or absence of fraud or the question
whether he had acted arbitrarily or capriciously in the ex-
ercise of the power delegated to him by the statute?

We wonder why a pier was chosen for this illustration
and its concomitant statement that such structures are
not usually obstructions to navigation. Why not a boom?
Why not a weir? They are both in the same statutory
category as piers and dolphins. But according to all lexi-
cographers a boom, in lumbering parlance, is ‘‘a chain or
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barrier of floating logs to retain timbers or saw logs behind
it,”” and in maritime parlance it is ‘‘a chain of logs to
intercept or detain the advance of a vessel’” and ‘“to boom”’
a river is to ‘‘obstruct it by means of a boom’’ while
the word weir derives from a Saxon word meaning ‘‘ob-
struet’’ and is defined as an ‘‘obstruction placed in a stream
to raise the water, divert it into a mill race or irrigation
diteh or form a pond, ete.”” We cite these definitions be-
cause the logic of the Wisconsin theory rests on the asser-
tion (140) that ‘‘wharves, piers, dolphins, ete.”” (the
““ete.”’ being booms, weirs, bulkheads, jetties or other struc-
tures) ‘‘do not necessarily or even ordinarily create an
obstruction to the navigable capacity of a waterway.”’
From this, as we have seen, Wisconsin concludes that when
they are obstructions, the Secretary may not authorize
them. Applying this rule to booms and weirs (which not
only ordinarily but necessarily are obstructions both to
navigation and navigable ecapacity), we see that, under the
Wisconsin rule, the Secretary could never authorize them.
But if this is so, why did Congress include them?

Of course Wisconsin’s rule is impracticable. It is ad-
vanced as one which removes the Secretary’s decision as to
obstruction from the scrutiny of courts—and yet Wisconsin
is here seeking to review such a decision. It becomes ab-
surd unless there be such a thing as a distinction between
¢‘obstruction to navigation’’ and ‘‘obstruction to navigable
capacity.’” There is no such distinction and, even if there
were, the rule requires the Secretary to make it in each
case and defeats its own purpose because, under the Wis-
consin theory, the Secretary’s decision on the distinction
would always be subject to review if it were wrong.

The interpretation of Section 10 followed by the Master
has for twenty-nine ‘years been the interpretation followed
by the War Department, approved by the Judge Advocate
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General (which approval was concurred in by Seec-
retary Taft), approved also by the Attorney General
and acceded to by Congress (see p. 87, supra). But the
Wisconsin brief seeks (148) to reduce it to an absurdity
by saying that thereunder a permit would be necessary
only where one of the structures mentioned in the second
clause of Section 10 (wharves, piers, etc.) would in fact be
an obstruction to navigable capacity. The theory of this
distortion of the Master’s interpretation is that the Master
says that the first clause of Section 10 is an inhibition of
obstructions and that the second clause makes exception of
such obstructions as are authorized by the Secretary.
From this the inference is drawn by Wisconsin that if
structures in this class are not obstructions they are not
inhibited and therefore need not be permitted. Of course
the answer to this casuistry is that the structures in the
second clause are therein specifically inhibited by name
and would be unlawful unless permitted by the Secretary, if
there were no general inhibition at all. The words are ““if
shall not be lawful to build or commence the building of any
wharf, pier, dolphin, ete.”’

On page 150 Wisconsin challenges ‘‘anyone’’ to name any
obstructive structures which would not be comprehended
within the enumerated structures in the second and third
clauses of Section 10, and therefore concludes that under
the Master’s interpretation of the statute, the Secretary
could authorize anything except perhaps bridges, and asks
with fine sarcasm why Seetion 9 is included at all: Why
not simply say ‘“no obstruction shall be lawful unless it
has been authorized by the Secretary of War’’? The an-
swer to the ‘‘challenge’’ is that bridges, dams, dikes and
causeways are not ‘‘comprehended within the enumerated
structures of Section 10,”’ because their enumeration ir
Section 9 excludes them from Section 10 and Congress
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included Section 9 for the purpose of preventing the struc-
tures therein named from being erected without federal
statutory sanction in each case—a purpose which has been
effectively pursved for the past twenty-nine years without
any known exception.

Next, page 150, comes Old Faithful among complainants’
arguments: Why would Congress retain to itself exclu-
sive jurisdiction over interstate bridges some of which may
be of no consequence, yet delegate to the Secretary the
right to determine whether the ‘‘Great Lakes shall be
drained into the Mississippi * * * immense and un-
measurable damage * * * 8300 miles of shore line
* * * gstates embracing nearly one-half the population
of the nation * * * who is to say he cannot authorize
an obstruction of one foot or two feet or of ten * * *
etcet., etcet., etecet.”’

We have noticed elsewhere (supra, pp. 5-37) the extent
of harm done by what the Secretary has authorized, the
attitude of Congress in that regard, and the practice in-
dulged in by complainants of magnifying the withdrawal
of six inches of water from Lake Michigan to make it
appear to threaten a draining of the Great Lakes into the
Mississippi Basin and many similar exaggerations. Of
course, Congress has not delegated power to the Secretary
to do arbitrary and capricious acts which have no relation
to the purpose of the delegation and the Master has so con-
cluded. When Congress authorizes a bridge there is some
finality thereto. When the Secretary issues a revocable
license for a diversion and then steps in under the sanction
of this court and assumes active control thereof there is
little likelihood of any ensuing cataclysm. One is a matter
of more or less ultimate decision; the other is a question
of day-to-day administrative control in a matter where,
as this case amply demonstrates, nothing less than a highly
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organized technical control could cope with the situation
which happens to be one of the most complex and difficult
problems in our interior economy. (See Point VIII, p.
179.)

The question at all events is of interpretation of this
statute and not of the wisdom of what Congress has done.
The former is a question for judicial decision; the latter
is not. It may be that Congress reserved authorization of
bridges from the War Department because they are instru-
mentalities of land transportation—a field which has not
been placed under the jurisdiction of the Secretary—and
that it did not reserve alterations of navigable capacity be-
cause for a century it has committed to the War Depart-
ment, under its direction, a very wide measure of authority
over all that pertains to water transportation in the United
States. Whatever the reason, the fact remains. Surely
Honorable Newton D. Baker, who represents the State of
Ohio, who for four of the most difficult years in the history
of that Department administered its affairs with an ability
that has never been adequately acknowledged, will be the
last to say as a matter of cold practice—heyond the reach of
questions suggested in fervid advocacy—that he could wish
that fact otherwise than it is.

(d) The determination of the Secretary of War that the
diversion is not unlawful is not reviewable.

The Master found (190, 191):

The Secerctary of War’s authority under Section 10
of the Act of March 3, 1899, is not to be regarded as
unlimited. Such power could not be conferred. His
action must have reasonable relation to the exercise of
the power granted to Congress by the Constitution and
to the purpose of the delegated authority, and must
not be arbitrary or capricious. The true intent of the
Act of Congress was that unreasonable obstructions
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to navigation, and navigable capacity, were prohibited,
and in the cases deseribed in the second and third
clauses of Section 10, the Secretary of War, acting on
the recommendation of the Chief of Engineers, was
authorized to determine what in the particular cases
constituted an unreasonable obstruction. The power
of Congress to make such a delegation of authority
is deemed to be sustained by repeated decisions of this
Court. Southern Pacific Co. v. Olympian Dredging
Co., 260 U. S. 205, 208; Sawmitary District v. United
States, 266 U. S. 405, 428; Field v. Clark, 143 U. S.
649; Butterfield v. Stranahan, 192 U. S. 470; Unton
Bridge Co. v. United States, 204 U. S. 364, 386 ; Monon-
gahela Bridge Co. v. United States, 216 U. S. 177, 192;
Lowsville Bridge Co. v. United States, 242 U. S. 409,
424, 425. And when the Secretary of War acts under
the authority conferred by Congress, his determina-
tion as to what is or is not an unreasonable obstrue-
tion to navigation or navigable capacity in the cir-
cumstances of the particular case has the same effect
and 1s as immune from judicial review as if Congress
had acted directly. Monongahela Bridge Co. v. United
States, 216 U. S. 177, 195; Southern Pacific Co. v.
Olympian Dredging Co., 260 U. S. 205, 210.

The only question we wish here to discuss is that of the
unreviewable nature of the determination of the Secretary
of War that defendants’ diversion does not constitute such
an obstruction to navigation as to bring it within the in-
hibition of the statute.

It is complainants’ own contention (143) that the very
purpose of Section 10 is to do this very thing: i. e., place
the Secretary’s finding beyond judicial review. It is the
Master’s finding (191) that such purpose has been effected.

Two great and, so far as we have been able to learn, un-
contested legal principles are involved here.
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(1) This court will in no event interfere with. the
process of determination by an executive department
of a matter entrusted to it by statute.

(2) This court will not review an administrative
finding of fact by an executive department.

As is amply demonstrated in the Master’s findings, the
whole question of diversion, waterways, power, flood con-
trol, lake levels, pollution and international relations in
boundary waters is in a process of administrative deter-
mination. The existing permit under which defendants’
diversion is being practiced is ‘‘temporary.’”’ The policy of
the War Department has been explicitly stated (supra, p.
36). Briefly it is not to commit itself to any final decision
until the controlling facts are further developed. The ques-
tion of power and navigation in the Great Lakes waterway
is shown to be under international consideration in a very
broad way. Recent disastrous developments on the Mis-
sissippi indicate something of the problem of the War
Department as to that stream. The whole record is elo-
quent, of the difficult administrative situation presented by
these circumstances.

No final stability of determination has yet been reached.
It is perfectly apparent that the Federal Government has
the eanal, the present diversion and the problems presented
thereby, the Lakes-to-Gulf Waterway and the whole subject
of lake levels still under observation, experiment, and con-
trol. When we use the words ‘‘Federal Government’’ we
mean its entire machinery. Congress, constantly and inti-
mately cognizant of all that has happened and is likely to
happen, has passed statutes requiring surveys and work on
this project, and has now under consideration bills affecting
the diversion. The War Department has been constantly in
observation and supervision, is now in much more direct
control, and is concerning itself actively with all possible
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expedients to administer the situation. The State Depart-
ment is actively negotiating with Canada on the very sub-
ject-matter—lake levels—to which this complaint is ad-
dressed.

It has consistently been the doctrine of this court that it
should not intervene, under any such circumstances, at any
suit. The principle was first expressed in one of the early
classics of the court, in the following language:

‘It is scarcely necessary for the court to disclaim
all pretensions to such a jurisdiction (mandamus to
the President) * * * the province of the court is solely
to decide on the rights of individuals, not to inquire
how the executive officers perform their duties in which

they have a discretion * * *" (Marbury v. Madison,
1 Cranch 137, 170.)

The effect, if not the intention, of the present suit is to
restrict, influence, control, and coerce the action and final
determination of each and every of these Federal instru-
mentalities in dealing with this problem. The effect on the
international negotiations must necessarily be stultifying.
The effect on other departments is equally obvious. A
decree by this court would produce the result desired by the
complainants, but such a result would be contrary to every
legal principle which should govern this ecase,

Said Mr. Justice Miller in Gaines v. Thompson, 7 Wall,
347, 352, amplifying the principle deduced in Marbury v.
Madison above:

“x * * an officer to whom public duties are con-
fided by law, is not subject to the control of the courts
in the exercise of the judgment and discretion which
the law reposes in him as a part of his official funec-
tions. Certain powers and duties are confided to those
officers, and to them alone, and however the courts
may, in ascertaining the rights of parties in suits
properly before them, pass upon the legality of their
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acts, after the matter has once passed beyond their
control, there exists no power in the courts, by any of
1ts processes, to act upon the officer so as to nterfere
with the exercise of that judgment while the matter is
properly before him for action.”’

The doctrine of the only admissible basis of such a suit
is defined in U. 8. v. Calif. Land Co., 148 U. S. 31, 43,
where it is said:

““The only questions which can arise between an in-
dividual claiming a right under the acts done, and the
publie, or any person denying its validity, are power
wn the officer or fraud in the party. All other questions
are settled by the decision made or the acts done by
the tribunal or officer, whether Executive (1 Cranch,
170) ; Legislative (4 Wheat. 423; 2 Pet. 412; 4 Pet.
563) ; Judicial (11 Mass. 227; 11 S. and R. 429; adopted
in 2 Pet. 167, 168), or Special (20 Johns. 739, 740; 2
Dow P. C. 521 ete.) * * *.»

(¥ * % Until the legal title passes from the gov-
ernment, enquiry as to equitable rights comes within
the cognizance of the Land Department. Courts may
not anticipate its action or take upon themselves the
administration of the land gramts of the United
States.”” (Oregon v. Hitchcock, 202 U. S. 60, 70.)

The question as to what ought finally to be done about
defendants’ diversion is in process of determination. But
the existing permit of the Secretary of War is an accom-
plished fact. It authorizes the diversion and by necessary
intendment determines that it is in the interests of naviga-
tion and not unreasonably obstructive thereto. The bill
prays the court to review this determination and spe-
cifically asks the court to find what quantity of diversion
would be in the interest of navigation in the Illinois and
Mississippi Rivers and also what kind of water and drain-
age system should be adopted by Chicago. Complainants
in oral argument asked that the court suspend its decree,
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impose certain conditions upon diversion, and then super-
vise the performance of those conditions.

Under settled principles of law this action of the Secre-
tary of War is not subject to review. It is clearly the law
that courts are without power to interfere with or revise
the action of a public officer in the exercise of that discre-
tion imposed upon him by law as a part of his official func-
tion. (U. 8. v. Fisher, 223 U. S. 683, 692; Bates & Guild
Co. v. Payne, 194 U. S, 106, 109; U. S. v. Hitchcock, 190
U. S. 316, 324; Kirwan v. Murphy, 189 U. S. 35, 55; Secre-
tary v. McGarrahan, 9 Wall. 298, 312; Litchfield v. Register,
9 Wall. 575, 577; New Orleans v. Payne, 147 U. S. 261, 266;
Marquez v. Frisbie, 101 U. S. 473, 475; Craig v. Leitens-
dorfer, 123 U. 8. 189, 210; McCormick v. Hayes, 159 U. S.
332, 342; French v. Ryan, 93 U. S. 169, 172.

The court has recognized a distinction between acts in
exercise of discretionary powers and acts in respect of
purely ministerial duties. The rule as enunciated in Mar-
bury v. Madison is that courts may adjudicate in matters
relative to the latter, but never in matters pertaining
strictly to the former, and particularly is this true when
the discretionary function is in process of being exercised.
(Kendall v. U. S., 12 Pet., 524, 610; Decatur v. Paulding,
14 Pet. 497, 509; U. S. v. Lamont, 155 U. S. 303, 308; U. 8.
v. Black, 128 U. 8. 40, 44; Noble v. Union River L. R. Co.,
147 U. 8. 165, 171; U. 8. v. Schurz, 102 U. S. 378, 395; Mis-
sissippi v. Johnson, 4 Wall. 475, 498; U. 8. v. Windom, 137
U. S. 636, 643; Cunningham v. Macon R. R. Co., 109 U. S.
446, 453.

The power granted the Secretary of War is valid. (Sant-
tary District v. U. S., 266 U. S. 405; Butterfield v. Strana-
han, 192 U. 8. 470, 496; West v. Hitcheock, 205 U. S. 80, 83;
Oceanic Steam Navigation Co. v. Stranahan, 214 U. S. 320,
338; Zakoniate v. Wolfe, 226 U. 8. 272, 275; Louisville
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Bridge Co.v.U. S., 242 U. S. 409, 424 ; Inter Mountain Rate
Cases, 234 U. S. 476; First National Bank v. Unton Trust
Co., 224 U. S. 416.) ‘

Many of the above mentioned cases are cited in the
Selective Draft Law Cases, 245 U. S. 366, 389, where de-
terminations by executive boards on a wide variety of vital
matters were upheld.

A court of equity will intervene in a matter pertaining
to the exercise of a discretionary power only to determine
whether there was power in the officer or fraud in the
party, or whether there was clear, unreasonable, and arbi-
trary abuse of discretionary power exercised. (Ekiu v.
U. S, 142 U. S. 651, 660; Chae Chan Ping v. U. 8., 130
U.S8.581,609; U. S.v. Ju Toy,198 U. S. 253, 261 ; Fok Yung
Yov. U. 8., 185 U. S. 296, 302; Silberschein v. U. S., 266
U. S. 221, 225; U. 8. v. California Land Co., 148 U. S. 31;
Foley v. Harrison, 15 How. 433, 448; Johnson v. Towsley,
13 Wall. 72, 83; Smelting Co. v. Kemp, 104 U. S. 636, 640;
Shepley v. Cowan, 91 U. S. 330, 340; Moore v. Robbins, 96
U. S. 530, 535; Quinby v. Conlan, 104 U. S. 420, 426; Steel
v. Smelting Co., 106 U. S. 447, 450; Lee v. Johnson, 116
U. S. 48, 51; Wright v. Roseberry, 121 U. S. 488, 509.)

Particularly, where the courts are asked to interfere
with lawful administrative determinations regulating com-
merce the courts have refused to interfere because such
regulation requires uniformity of decision in order that
there may be striet uniformity of rule, and it is obvious
that, if the courts interfere with the determination of a
single, controlling administrative unit, chaos will ensue.
Strongly persuasive of the intent of Congress that the
Secretary’s determination is not subject to review is the
fact that this statute confines its consideration to suits
by the Attorney General of the United States. (See p. 162,
infra.)
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In Texas and P. R. Co. v. Abilene Cotton 0il Co., 204
U. S. 426, the complaint was that an exorbitant rate had
been exacted and the defense that the Interstate Commerce
Commission had passed the rate. The court after remark-
ing that, at common law, an action would lie said (440, 441):

«x * * for if it be that the standard of rates
fixed in the mode provided by the statute could be
treated on the complaint of a shipper by a court and
jury as unreasonable, without reference to prior aec-
tion by the Commission, finding the established rate
to be unreasonable, and ordering the carrier to desist
in the future from violating the aect, it would come to
pass that a shipper might obtain relief upon the basis
that the established rate was unreasonable, in the
opinion of a court and jury, and thus such shipper
would recewve a preference or discrimination not en-
joyed by those against whom the schedule of rates was
continued to be enforced. * * * If without previ-
ous action by the Commission, power might be exerted
by courts and juries generally to determine the reason-
ableness of an established rate, it would follow that,
unless all courts reached an identical conclusion, a
uniform standard of rates in the future would be im-
possible, as the standard would fluetuate and vary,
dependent upon the divergent conclusions reached as
to reasonableness by the various courts called upon
to consider the subject as an original question. In-
deed, the recognition of such a right is wholly incon-
gistent with “! - ~dininistrative power conferred upon
the Commission. * * * Indeed, no reason can be
perceived for the enactment of the provision * * *
if the power was left in courts to grant relief on com-
plaint of any shipper, upon the theory that the estab-
lished rate could be disvegarded and be treated as un-
reasonable, without reference to previous action by
the Commission in the premises. This must be, be-
cause, if the power existed in both courts and the Com-
mission to originally hear complaints on this subject,
~there might be a divergence between the action of the
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Commission and the decision of a court. In other
words, the established schedule might be found rea-
sonable by the Commission in the first instance and
unreasonable by a court acting originally, and thus a
conflict would arise which would render the enforece-
ment of the act impossible.”’

There is a particular indication in this case that Congress
intended to make the decision of the Secretary of War
final and to provide against any revision. The Aect of
1890 provided:

“Sec. 7.

It shall not be lawful to build any wharf, pier,
dolphin, boom, dam, weir, breakwater, bulkhead, jetty,
or structure of any kind, outside established harbor-
lines, or in any navigable waters of the United States
where no harbor lines are or may be established, with-
out the permission of the Secretary of War, in any
port, roadstead, haven, harbor, navigable river, or
other waters of the United States, in such manner as
shall obstruct or impair navigation.”’

The 1899 revision of the language was as follows:

“Sec. 10,

It shall not be lawful to build or commence the build-
ing of any wharf, pier, dolphin, boom, weir, break-
water, bulkhead, jetty, or other structures in any port,
roadstead, haven, harbor, canal, navigable river or
other water of the United States outside established
harbor lines or where no harbor lines have been estab-
lished, except on plans recommended by the Chief of
Engineers and authorized by the Secretary of War.”’

The purpose of the omission of the words ‘‘in such man-
ner as shall obstruet or impair navigation’’ is clearly in-

tended to remove any doubt that the Secretary’s determi-
nation is final.

By Act of March 3, 1869 (15 Stat. 336) Congress pro-
vided that the construction of a bridge between New York
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and Brooklyn should be such as not to ‘‘obstruct, impazr,
or injuriously modify the navigation of the river’’; but the
question as to what form and location of construction would
conform with these conditions, was to be submitted to the
Secretary of War. The Secretary of War determined that
a bridge, 135 feet in height, would satisfy the conditions.
Miller brought his suit for an injunction to restrain the
building of such a bridge, averring that the masts of a
large proportion of vessels navigating the stream at this
location exceeded 135 feet in height above mean high water,
and that this obstruction to navigation would destroy the
value of his warehouses above the bridge. Miller con-
tended that the act of Congress imposed the absolute con-
dition that the bridge should not ‘‘obstruct, impair or in-
juriously modify the navigation of the river.”” He con-
tended that the known height of masts and the exact defini-
tion of height of span together constituted obstruction
within arithmetical certainty, that it was still open to him
to show that if constructed as proposed, it would be an
obstruction to navigation as fully as though the Secre-
tary’s approval had not been had. He contended that since
Congress could not give any such effect to the action of
the Secretary, it being judicial in character, it was not to
be assumed that it intended by the wording of such act to
do so. This court said in Miller v. Mayor, 109 U. 8. 385,
at page 393:

“There is in this position a misapprehension of the
purport of the Aet. By submitting the matter to the
Secretary, Congress did not abdicate any of its au-
thority to determine what should or should not be
deemed an obstruction to the navigation of the river.
It simply declared that, upon a certain fact being estab-
lished, the bridge should be deemed a lawful structure,

and employed the Secretary of War as an agent to
ascertain that fact. Having power to regulate com-
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merce with foreign Nations and among the several
States, and navigation being a branch of that com-
merce, it has the control of all navigable waters be-
tween the States. * * * Its power, therefore, to
determine what shall not be deemed, so far as that com-
merce 1S concerned, an obstruction, is necessarily para-
mount and conclusive. * * * The efficiency of an
act as a declaration of legislative will must, of course,
come from Congress, but the ascertainment of the con-
tingency upon which the act shall take effect may be
left to such agencies as it may designate. * * *

The bridge being constructed in accordance with the
legislation of both the State and Federal Governments
must be deemed a lawful structure. It cannot after
such legislation be treated as a public nuisance, and
however much it may interfere with the public right of
navigation in the Iast River, and thereby affect the
profits or business of private persons, it cannot, on
that ground, be the subject of complaint before the
courts. * * * Ew,@/ public improvement, whilst
adding to the conventence of the people at large, af-
fects, more or less injuriously, the interests of some.
A new channel of commerce opened, turning trade into
it from other courses, may affect the business and n-
terests of persons who live on the old routes.”’

In Southern Pacific Co. v. Olympian Dredging Co., 260
U. S. 205, the Secretary had, under the preceding Act of
1890, determined that a row of sawed-off piling standing
across a navigable stream like an abatis against the main
road to a beleaguered city was not an obstruction. The
dredging company sued for an injury due to the obstruec-
tion, The railroad company pleaded the Secretary’s de-
termination that it was no obstruction. This court said:

“In the light of this general assumption by Congress
of control over the subject and of the large powers
delegated to the Secretary, the condition imposed by
that oﬁicer cannot be considered otherwise than as an
authoritative determination of what was reasonably
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necessary to be done to insure free and safe naviga-
tion. * * * The Secretary of War evidently concluded
that the situation was such as to require the removal
of the old bridge and piles, but not such as to require
the removal of the latter beyond the depth fixed by
his order. Whether the limitation in this respect was
grounded alone upon what the Secretary considered
would be sufficient to secure the safety of navigation,
or upon the fact that to leave the stumps in the bed
of the river would be of some positive service in
stabilizing the shifting bed of the stream, or useful in
some other way, does not appear. It was not for the
petitioners, however, to question either his reasons or
his conclusions. They were justified in proceeding
upon the assumption that what the Secretary, in the
exercise of his lawful powers, declared to be no 0b-
struction to navigation, was in fact no obstruction.
The language which this Court employed in Monon-
gahela Bridge Co. v. United States, 216 U. S. 177, 195,
is pertinent:

¢* * * Congress intended by its legislation to give
the same force and effect to the decision of the Secre-
tary of War that would have been accorded to direet
action by it oun the subject. It is for Congress, under
the Constitution, to regulate the right of navigation
by all appropriate means, fo declare what is necessary
to be done in order to free navigation from obstruction,
and to prescribe the way in which the question of ob-
struction shall be determined. Its action in the prem-
ises cannot be revised or ignored by the courts or by
juries, except that when it provides for an investiga-
tion of the facts, upon notice and after hearing, hefore
final action i taken, the courts can see to it that execu-
tive officers perform their action to the mode prescribed
by Congress.’ ”’

See, also Union Bridge Co. v. United States, 204 U. S. 364,

385; The Douglas, 7 Probate Division (1882) 157; Frost v.
Railroad Co., 97 Me. 76 ; Maine Water Co. v. Knickerbocker
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Sieam Towage Co., 99 Me. 473; The Plymouth, 225 Fed.
483. '

In Lowtsville Bridge Co. v. U. 8., 242 U. S. 409, a
bridge across the Ohio had been constructed under the
specific authority of the Acts of Congress of 1862 and
1865. Under Section 18 of the Rivers and Harbors Act
of 1899, the Secretary determined that the bridge consti-
tuted an obstruction to navigation and the Bridge Com-
pany brought the case here, contending that what Congress
had authorized as no obstruction the Secretary could not
forbid as constituting an obstruction, and thus under his
delegated authority virtually work a repeal of a prior act
of Congress.

On this subject the court said:

¢x * % the declaration of Congress in the
Act of 1865 that the bridge was a lawful structure was
conclusive upon the question until Congress passed
some inconsistent enactment. * * * Although it
may have been an obstruction i fact, it was not such
in contemplation of law. But Section 18 of the 1899
Act wrought a change in the law. * * * Congress
thereby declared that whenever the Secretary of War
should find any bridge theretofore or thereafter con-
strneted over any of the navigable waterways of the
United States to be an unreasonable obstruction to the
free navigation of such waters * * * it should be the
duty of the Secrctary, after hearing all the parties
concerned, to take action looking to the removal or
alteration of the bridge. * * * As this Court repeat-
edly has held, this is not an unconstitutional delegation
of legislative or judicial power * * *.”

And, although the court was here dealing with a bridge
declared by Congress (prior to the Secretary’s decision
under the later act) to be no obstruction, and although the
effect of the Sceretary’s decision was to-repeal the prior
act, this court denied the appeal to review the decree which
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issued upon the request of the Secrtary of War and his
administrative determination of fact.

Cases of this intendment could be multiplied. Only a
few of those in which the facts and language seemed most
appropriate to the circumstances of this case have been
selected. More were not cited because it is believed that
the principle in the subhead is so clearly established and
so generally acknowledged that nothing more is necessary.
If under Section 10 of the Act of 1899, the Secretary of
War had, as we have contended, authority to determine
whether the acts here complained of were not such an ob-
struction of navigation as to imvoke the inhibition of the
statute, then there can be no doubt that his determination
as recorded in these permits is beyond the reach of the bill
and the jurisdiction of the court. The bill should be dis-
missed on this consideration alone.

(e) The Secretary’s action in granting the permits was
neither capricious nor arbitrary. It bore a reasonable rela-
tion to the purpose of his delegated authority and was a
sound and reasonable exercise of his statutory discretion.

Complainants advanced evidence to show that there is a
conceivable plan of construction of a Lakes-to-Gulf water-
way whereby navigation could be secured with a smaller
diversion than that permitted. They also called some
younger sanitary engineers to say that there is conceivable
a sewerage and water supply system of Chicago which
could be operated without diversion. Finally they pro-
duced letters written by Secretaries of War, one expressing
doubt as to whether, under the statute, he could consider
the sanitary needs of Chicago in granting a permit and
the other expressing doubt as to whether he could consider
navigation in the Lakes-to-Gulf waterway in granting the
permit. Averring then that the diversion is for sanitation

4
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and was never conceived of or used for power, the conten-
tion is one of abuse of power and action not authorized by
statute.

While we maintain that action of the Secretary cannot
be reviewed, we concede that it can be examined to deter-
mine whether there has been abuse of power or excess of
authority. (Philadelphia Co. v. Stimson, 14 Pet. 448.)

The data that was before the Secretary of War tending
to show the necessity of diversion for navigation is set
forth in the Master’s Report and is analyzed at pages 39-
54, supra. The facts refuting complainants’ charge that
defendants’ canal is solely a sanitary expedient will be
found at pages 12-23, supra.

There has long been a fierce contest as to the require-
ments of navigation on the Lakes-to-Gulf waterway. This
record is burdened with facts on both sides of that contest.
Exactly the same contest and the same facts were before
the Secretary. The mere circumstance that there was a
contest before the Secretary proves that there was some-
thing to decide. The fact that there is a contest here proves
that complainants were dissatisfied with the decision and
seek to review it here. That, as we have just shown, they
may not do. ‘

The Master’s Report shows that for years before defend-
ants’ diversion was authorized exactly such a diversion
through similar works was a prime project of Congress and
the War Department. It shows that if diversion were en-
joined there would be no navigation in the upper reaches of
the Lakes-to-Gulf waterway and none could be restored
without years of construction and the expenditure of mil-
lions of dollars. It shows that if diversion were enjoined
the Chicago harbor would become a cesspool, Lake Michi-
gan would be seriously polluted, and the great center of
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interstate commerce at Chicago would be gravely impaired.
It shows that this situation could be relieved only after
years of construction and the loss and direct expenditure
of a vast treasure and incidental losses far greater still.

Such very briefly are the facts, the consideration of
which by the Secretary in deciding that diversion is in the
interest of navigation is claimed by complainants to be
abuse of power. Refutation of this contention seems to
need no argument.

But complainants urge that because one object of the
diversion is sanitation, the permit should have been de-
nied and that to grant it on any such consideration ex-
ceeds the statutory authority of the Secretary.

The Master’s Report shows that pollution of the lakes is
a serious and growing menace to navigation thereon. It
shows that the cessation of diversion would render naviga-
tion on the Des Plaines and Illinois impossible by reason of
pollution and would pollute Liake Michigan in amount al-
most as much as all the other pollutlon in all the other
Great Lakes combined.

Regulation of navigation comprises something more than
provision for the flotation of ships. Diversion is neces-
sary and desirable for the flotation of commerce. It is
also necessary and desirable for the sanitation of com-
merce. For whatever reason it was necessary or desirable
for navigation the Seeretary had a right under the statute
to consider the reason and decide upon it. This he did
and if his action is subject to scrutiny against his authority,
his decision is not subject to review against its expediency.

But complainants say that even if his decision benefited
commerce anywhere it was bad 1f it bore adversely on com-
merce anywhere. :

The court has variously described what the Secretary
does, viz.: He detérmines
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““What was reasonably necessary to be done to in-
sure free and safe navigation * * *. The Seecretary
in the exercise of his lawful powers declared to be no
obstruction to navigation what was in fact an obstrue-
tion.”’ (Southern Pacific Co. v. Olympian Dredging Co.,
260 U. S. 205.)

In Sanitary District v. U. S., 266 U. S. 405, the court said:

“The withdrawal is prohibited by Congress except
so far as it may be authorized by the Secretary of
War.”’

In Corrigan Transportation Co. v. Sanitary District, 137
Fed. 85, Mr. Justice Baker said:
“Congress said to Illinois * * * ‘You are not to

change the course of the river unless you first obtain
the Secretary’s approval of your plan.’ ”’

See also the language quoted from Miller v. Mayor at
page 116, supra, holding that the Secretary decides what
obstructions are unlawful, and on page 119 the language
quoted from the Louisville Bridge case holding that, after
the Secretary has acted, what may have been an obstruction
in fact is not thereafter an obstruction in law. Such was
the effect of the conclusion of the court in the second
Wheeling Bridge case.

Citation on all sides of this refinement could be multi-
plied. But whether it be held that the Secretary of War
authorizes an ‘‘obstruction’’ which he finds not to be such
as to invoke the inhibition of the statute, or finds to be
no obstruction in intendment of law that which may be
to some extent an obstruction in fact, the result is the
same. If the structures mentioned in the statute were not
obstructions there would have been no need for the statute.
In common sense the Secretary of War, who is entrusted
with the maintenance of all navigable channels in the whole
complex system of the United States, considers various
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proposed artificial works affeeting navigation and deter-
mines whether in all their aspects they can be permitted
with due regard for the interests of navigation. Each case
is decided in view of all of its circumstances.

A case can hardly be imagined where the proposed works
do not injure some aspect of navigation while benefitting
some other aspect. In Miller v. Mayor of New York, 109
U. 8. 385, 393, in speaking of a claim of injury to a wharf
due to the construction of a bridge in East River below it,
the court said:

“Every public improvement, whilst adding to the
convenience of the people at large, affects, more or
less injurtously, the interests of some. A new channel
of commerce opened, turning trade into it from other
courses, may affect the business and wmterests of per-
sons who live on the old routes.”’

A more meticulous and painstaking effort to reach a just
solution of a difficult problem it would be hard to find. The
efforts of the Secretary of War to compose the conflicting
necessities of the various ports and waters under his ad-
ministration, by securing restoration of lake levels by
compensation, by restriction of the Chicago diversion
through additional facilities for sewage disposal, and by
engineering surveys looking toward the solution of naviga-
tion problems in both great waterways certainly does not
indicate any abuse of his function or warrant any inter-
position of the court to conlrol his determination or coerce
his discretion.
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II.
Congress has power to authorize the diversion.

(1) The diversion does not constitute a taking of pri-
vate property.

(a) Complainants have no property in the steamship
lanes along the international boundary.

The findings of the Master seem to us amply to support
the power of Congress in this regard and we adopt as our
brief in chief the Master’s Report 149-152. To this, in refu-
tation of complainants’ arguments, we add the following:

The main subject-matter and most of the evidenece in this
suit relates to navigable capacity of navigable waters of
the United States, and particularly to the great steam-
ship lanes from the head of Superior to the foot of Erie.
For example, Wisconsin claims as injury the hindrance to
bulk freighters in the principal traffic lanes. Yet this
hindrance does not occur in Wisconsin, Pennsylvania,
Minnesota, Ohio or New York. There is not a word in
the Master’s Report to show that it occurred in any of the
states complainant and, as a matter of fact, the evidence
showed that a substantial part of the area of hindrance
was in Canadian waters. There was no showing of
any hindrance not occurring within waters which are
described in the Act of March 3, 1899, as navigable waters
of the United States. Confining present consideration to
this principal claim of injury—interference with bulk ship-
ping—what private property of any complainant is taken
by any effect of this diversion on the navigable capa-
city of the navigable waters of the United States? Could
California maintain a suit against Florida on the basis of
the causeway connecting the mainland with Key West on
the basis of her property rights? Complainant states them-
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selves do not navigate these waters, and, save for the State
of Michigan, there is no hindrance to shipment by bulk
freighters occurring in the waters of any of the complain-
ant states. Stripped of the element of injury to naviga-
tion of bulk freighters, the rest of the showing of injury in
complainants’ case is insignificant.

What we are really addressing on this principal seg-
ment of the proof, is only the right of citizens of complain-
ant states to navigate the navigable waters of the United
States. In the first place, this right does not derive from
their citizenship in these states. It derives from ecitizen-
ship in the United States.

¢ex * * Ho (a citizen of the United States) has the
right to come to the seat of government * * * to
free access to its seaports. * * * The right of the
state to impede * * * the right which its citizens
hold under it (the United States) has been universally
denied. * * * If the right of passing through a
State is one guaranteed to him by the Constitution
* * * jt must be sacred from State taxation * * *.”’
(Crandall v. Nevada, 6 Wall., 44, 45.)

«* = * The right to use the navigable waters of
the United States * * * is dependent upon citizen-
ship of the United States and not citizenship of a
State * * *.» (Slaughter House Cases, 16 Wall.
36, 79.)

In the second place, this right is not a property right, it
is a personal privilege. It has been well described in Frost
v. Washington Ry., 97 Me. 76:

“‘This right of plaintiff was not his private property
nor even his private right. It could not be bought,
sold, leased or inherited. He did not earn it, create it,
or acquire it. He did not own it against the sovereign.
The right was the right of the publie, the title and con-
trol being in the sovereign in trust for the public and
for the benefit of the general public and not for any
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particular individual. * * * The sovereign cannot
take private property without * * * compensation
* * * Yyt the constitutional provision does not limit
the power of the sovereign over public rights.”’

Whatever may be their rights as to other aspects of
waters, neither these states nor their citizens have any
property in the navigable capacity of those which consti-
tute navigable waters of the United States and a fortiori
they have no property in waters outside their physical
domain.

The rights of the states were never more than gquasi-
sovereign and not property rights in the sense in which
the word ‘‘property’’ is used in the Constitution. When-
ever the court has had to pass upon this question it has
decided against any suggestion of such a ‘‘property’’ right.

In "

Gilman v. Philadelphia, 3 Wall. 713,

referring to the absolute power of Congress over the mat-
ter of navigable rivers, the court said: ‘

“For this purpose they are the public property of
the nation, and subject to all the requisite legislation of
Congress. * * * [or these purposes Congress pos-
sesses all the powers which existed in the states before
the adoption of the national Constitution.”” * * *

““Although the title to the shores and submerged
soil is in the various states and individual owners
under them, it is always subject to the servitude in
respect of navigation created in favor of the Federal
governiment by the Constitution. * * * The primary
use of waters * * * is for the purpose of navigation.
* * K9y

Gibson v. U. 8., 166 U. S. 269, 272.

In so far as we are addressing the principal complaint
in this case—the interference by defendants’ diversion with
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navigable depths at eritical points in the steamship lanes
of the great bulk freighters—there is not even a debatable
ground for complainanis’ argument that we are taking
private property for public use without compensation, and
this would be so regardless of whether we are authorized
to divert by Section 10 of the Act of 1899 or not. If our
acts be unlawful we may be committing a nominal tort in
the event of some stranding or misadventure, but certainly
we are taking the property of none of them or their citizens
in the navigable capacity of such waters by reason of such
hindrance.

(b) The doctrine of international law as applied by this
court to the relations between states, and not the common
law doctrine of riparian rights, is the governing law of this
case and under those doctrines complainants have no prop-
erty right to have all the water in the lakes flow to them
without the slightest impairment in quantity.

The rules of private property are inapplicable to con-
troversies between states. Georgia v. Tennessee Copper
Co., 206 U. 8. 230, 237; Kansas v. Colorado, 206 U. S. 46,
51, 99; Hudson Water Co. v. McCarter, 209 U. S. 349, 354,
357; Rickey Co. v. Miller & Sax, 218 U. S. 208, 260, 261;
Bean v. Morris, 221 U. S. 485, 486, 488.

The doctrines governing suits between states are those
of international law as modified by the decisions of this
court which adapt them to the relations of the quasi-
sovereign states of the Union under the Constitution.

In Missouri v. Illinois, 200 U. S. 496, Mr. Justice Holmes
said:

‘‘But the words of the Constitution would be a nar-
row ground upon which to construct and apply to the
relations between states the same system of municipal
law in all its details which would be applied between
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individuals. If we suppose a case which did not fall
within the power of Congress to regulate, the result of
a declaration of rights by this court would be the
establishment of a rule which would be irrevocable by
any power except that of this court to reverse its own
decision, an amendment of the Constitution, or pos-
sibly an agreement between the States, sanctioned by
the legislature of the United States.”

In Worth Dakota v. Minnesota, 263 U. S. 365, Chief Jus-
tice Taft said:

“The jurisdiction and procedure of this court in
controversies between states of the Union differ from
those which it pursues in suits between private par-
ties. * * * The jurisdictionis * * * limited gen-
erally to disputes which, between states entirely inde-
pendent, might be propelb the subject of diplomatic
adjustment. * * * 1In such action by one state
against another, the burden on the complainant state of
sustaining the allegations of its complaint is much
greater than that imposed upon a complainant in an
ordinary suit between private parties.’’

In delivering the opinion on the demurrer in the case
of Kansas v. Colorado, 185 U. S. 125, Mr. Justice Fuller
after diseussing the claim of Colorado to her full rights
as an independent state under the doctrine of international
law, said:

“‘But when one of our states complains of the inflic-
tion of such wrong or the deprivation of such rights
by another state, how shall the existence of cause of
complaint be ascertained, and be accommodated if well
founded? * * * Comity demanded that navigable rivers
should be free, and therefore the freedom of the Mis-
sissippt, the Rhine, the Scheldt, the Danube, the St.
Lawrence, the Amazon, and other rivers has been at
different times secured by trealy; but if a state of this
Union.deprives another state of its rights in a nawvi-
gable stream, and Congress has not regulated the sub-
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ject, as no treaty can be made between them, how is
the matter to be adjusted? * * * Sitting, as it were,
as an international, as well as a domestic, tribunal,
we apply Federal law, state law, and international law,
as the exigencies of the particular case may demand.”’

In the opinion on the merits of the bill itself in Kansas
v. Colorado, 206 U. S. 46, Mr. Justice Brewer said:

‘““Controversies between the states are becoming fre-
quent, and, in the rapidly changing conditions of life
and business, are likely to become still more so. In-
volving, as they do, the rights of political communities
which in many respects are sovereign and independent,
they present not infrequently questions of far-reach-
ing import and of exceeding difficulty. * * * ‘Inter-
national law is part of our law and must be ascertained
and administered by courts of justice of appropriate
jurisdiction as often as questions of right depending
upon it are duly presented for their determination.’
* * * One cardinal rule, underlying all the relations
of the states to each other, is that of equality of right.
Each state stands on the same level with all the rest.
It can impose its oun legislation on no one of the
others, and is bound to yield its own views to none.”’

At international law an upper riparian state is under
no servitude to a lower state to permit the water to flow
down unimpaired in quantity.

Beginning about 1878, the Republic of Mexico commenced
to advance a claim that diversions within the United States
were obstructing practically all the waters of the Rio
Grande, thereby impairing the rights of Mexico in the
international section of the river, both as to navigation
and agricultural uses.

In 1895 Attorney General Harmon addressing the fol-
lowing question (21 Opin. Atty. Gen. 274):

‘‘By the principles of international law, independent
of any special treaty or convention, may Mexico right-
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fully claim that the obstruction and diversion of the
waters of the Rio Grande * * * are violations of its
rights which should not continue for the future and
on account of which, so far as the past is concerned,
Mexico should be awarded adequate indemnity?”’

advised the State Department as follows:

“It is stated by some authors that an obligation
rests upon every country to receive streams which
naturally flow into it from other countries; and they
refer to this as a natural international servitude.
(Heffter Droit Int., Sec. 43; 1 Phillemore Int. Law,
p- 303.) Others deny the existence of all international
servitudes, apart from agreement in some form. (Let-
ters of Grotius quoted, 2 Hert., p. 106; Kluber Droit
des Gens Moderne, See. 139; Bluntschli Droit Int
Code; Woolsey’s Int. Law, See. 58; 1 Calvo Droit Int.,
Sec. 556.)

“Such a servitude, however, if its existence be con-
ceded, would not cover the present case or afford any

. real analogy to it. The servient country may not ob-
struct the stream so as to cause the water to back up
and overflow the territories of the other. The dominant
country may not divert the course of the stream so as
to throw it upon the territory of the other at a dif-
ferent place. (See authorities, supra.) In either of
such cases there would be a direct invasion and injury
by one of the nations of the territory of the other.
But when the use of water by the inhabitants of the
upper country results in reducing the volume of which
enters the other, it is a diminution of the servitude.
The injury now complained of is a remote and indirect
consequence of acts which operate as a deprivation by
prior enjoyment. So it is evident that what is really
contended for is a servitude which makes the lower
country dominant and suhjects the upper country to
the burden of arresting its development and denying
its inhabitants the use of a provision which nature
has supplied entirely within its own territory.
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“Such a consequence of the doctrine of interna-
tional servitude is not within the language used by
any writer with whose works I am familiar, and could
not have been within the range of his thought without
finding expression. * * *”’

“‘The immediate as well as the possible consequences
of the right asserted by Mexico show that its recogni-
tion is entirely inconsistent with the sovereignty of
the United States over its national domain. Apart
from the sum demanded by way of indemnity for the
past, the claim involved not only the arrest of further
settlement and development of large regions of coun-
try, but the abandonment, in great measure at least,
of what has already been accomplished.

“Tt is well known that the clearing and settlement
of a wooded country affects the flow of streams, mak-
ing it not only generally less, but also subjects it to
more sudden fluctnations between greater extremes,
thereby exposing inhabitants on their banks to in-
crease of the double danger of drought and flood. The
principle now asserted might lead to consequences in
other cases which need only be suggested. * * *

“‘The case presented is a novel one. Whether the
circumstances make it possible or proper to take any
action from considerations of comity is a question
which does not pertain to this department; but that
question should be decided as one of policy only, be-
cause, in my opinion, the rules, principles, and prece-
dents of international law impose no liability or obli-
gation upon the United States.”’

The Mexican Government cited against the opinion Farn-
ham’s Law of Waters. The State Department learned from
Mr. Farnham that his statements, contrary to the opinion
of the Attorney General, were private opinions not based
on authority. (See relation of above circumstances in 101
Minnesota 197, at 230.)

Thereafter the treaty of May 21, 1906, was negotiated
between the United States and Mexico, Articles IV and V
of which are as follows:
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Article IV,

““The delivery of water as herein provided s not to
be construed as a recognition by the United States of
any claim on the part of Mexico to said waters; and
it is agreed that in consideration of such delivery of
water Mexico waives any and all claims to the waters
of the Rio Grande for any purpose whatever between
the head of the present Mexican canal and Fort Quit-
man, Texas, and also declares fully settled and dis-
posed of and hereby waives all claims heretofore as-
serted or existing, or that may hereafter arise or be
asserted against the United States on account of any
damages alleged to have been sustained by the owners
of land in Mexico by reason of the diversion by citi-
zens of the United States of waters of the Rio Grande.”’

Article V.

““The United States, in entering nto this treaty, does
not thereby concede, expressly or by wmplication, any
legal basis for any claims heretofore asserted or which
may be hereafter asserted by reason of any losses in-
curred by the owners of land in Mexico due or alleged
to be due to the diversion of the waters of the Rio
Grande within the United States; nor does the United
States in any way concede the establishment of any
general principle or precedent by the concluding of
this treaty. * * *”

This Federal doctrine is also the doctrine of the Su-
preme Court of Minnesota. Judge Elliott in Minnesota
Canal and Power Co. v. Pratt (1907), 101 Minn. 197, at
228, says:

““The respondents claim that, as the Birch Lake
drainage area is tributary to the Rainy river and the
various lakes which form the international boundary
between the United States and Canada, the diversion
of the waters to Liake Superior would be a violation
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of international comity. The contention cannot be sus-
tained on principle or authority. Birch Lake and its
tributary waters are entirely within the United States,
and under the generally accepted rules of international
law are subject to its exclusive control without respon-
sibility to any foreign government or its citizens. Mod-
ern international law rests upon the conception of ter-
ritorial sovereignty. The territory of a nation con-
sists of the land and waters within its geographical
boundaries and the waters which wash its shores to
the extent of a marine league or other distance deter-
mined by custom or treaty, from the shore. See Mor-
tensen v. Peters (1906), 14 Scots’ Law Times, 227, 1
Am. Jour. Int. Law, 626 and article by A. H. Char-
terio in 16 Yale Law Review 471. Over this territory
the jurisdiction of the nation is exclusive and absolute.
S'chooner Exchange v. McFadden, 7 Cranch. 116, 3 L.
Ed. 287.”

There seems to be no question of the position of the
United States that a sovereign state has full rights of diver-
sion of water within its borders as an attribute of its sov-
ereignty.

““Under the treaties with Mexico each republic re-
serves all rights within its own territorial limits. This
would have been so on principles of international law
without such reservation. States lying wholly within
the United States belong exclusively to it, and the soil
within the United States is not burdened with a servi-
tude i favor of Mexico in respect to any duty to so
discharge the water as to promote or preserve the
navigability of the Rio Grande.”” (Sen. Doc. 104, 56th
Cong., 2d session; United States v. Rio Grande Dam
and Irrigation Co., 9 N. M. 292; Sen. Doec. 154, 57th
Cong., 2d session.)

As between States of the Union the court will enforce
the doctrine of Comity (see quotation from Kansas v. Colo-
rado, pp. 129, 130, supra), as to the waters of an interstate
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stream. Comity means an equitable division of burdens
and benefits in the water and not a right in the lower state
to all the water. Thus in Kansas v. Colorado, although
Colorado was taking practically the entire low-water flow
of the Arkansas River the court did not enjoin.

In Corrigan Tramsportation Co. v. Sanitary District,
137 Fed. 851, Mr. Justice Baker was speaking of Section
10 of the Act of March 3, 1899, and of this eanal and diver-
sion in a suit by an individual for an injury due to that
diversion:

““If Section 10 stands, libelants’ attack fails, be-
cause defendant obtained the permit and complied with
its conditions. If Section 10 falls, what is the result?
If a matter affecting commerce is of national scope
and susceptible of uniform regulation, the failure of
Congress to speak to the subject is deemed equivalent
to a declaration that the states shall let the matter
alone; but if the matter is local, and concerns the pub-
lic policy of a state, though it may incidentally affect
interstate and foreign commerce, congressional inac-
tion is a recognition that the subject is fitter for local
regulation, and is an invitation that the state continue
in the unimpeded exercise of its police powers. * * *
The bridging, dredging, purification of a navigable
waterway wholly within a state are matters of the
latter class, Escanaba Transportation Co. v. Chicago,
107 U. S. 678; Lake Shore, etc., Ry. Co. v. Ohio, 165
U. S. 365. With the commerce clause in abeyance,
Illinois, as to every being in the whole world except
future Congresses, was absolute sovereign in the
premises. The absolute sovereign may change the
grade of highways or may vacate them, may alter the
courses and currents of rivers or may dam or fill them
up, and neither alien nor subject traveler and navi-
gator may complain. No one can claim a vested right
to have the United States interfere with Illinois, nor
can a cause of action arise from want of interfer-
ence.”’
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Upon the above authority it is clear that complainants
have no property right to all the water in the Lakes with-
out diminution by defendants and, as was clearly shown in
the Mexican incident, neither they nor their citizens are
entitled to damages by reason of such a diversion.

(c) The slight incidental injury to incorporeal rights
disclosed by the findings does not constitute a taking of
property.

Counsel have referred to various state authorities de-
cided under state constitutions, the provisions of which
are entirely different from the Federal Constitution to
support their contention that similar injuries have been
held to constitute a taking. An instance of this is their
reliance on the Beidler case, discussed below at pp. 150-153.
But complainants omit to state that the State Constitution
in the Beidler case provides for compensation for damage
to property as well as for taking of property.

In the case at bar there is no question of taking. The
damages, if any suffered, are of the most consequential and
remote character. There is no question involved here as
to whether actions for damages could be sustained by com-
plainants, or any of their citizens. If by the greatest
stretch of the imagination it could be said that there was
property or a taking, no injunction could be granted, be-
cause there is such laches and acquiescence that a court of
equity would not be moved to act, and the claimants should
be relegated to their suits for damages, if there are any

New York v. Pine, 185 U. S. 93.

U.S. v. Lynah, 188 U. S. 445,

Northern Pacific R. Co. v. Smith, 171 U. S. 260.

Los Angeles v. Los Angeles City Water Co., 177
U. S. 538.
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Sullivan v. Portland and Kennebec R. Co.,94 U. S.
806.

Bowman, et al. v. Wathen, et al., 1 How. 189.

Piatt v. Vattier, 9 Pet. 405.

In Osborne & Company v. Missouri Pacific R. Co., 147
U. 8. 155, a bill in equity was filed to enjoin the railroad
company from constructing a track in the public street
opposite the lands of the plaintiff. In affirming a decree
dismissing the bill, the court said (259):

““But where there is no direct taking of the estate
itself, in whole or in part, and the injury complained
of is the infliction of damage in respect to the complete
enjoyment thereof, a court of equity must be satisfied
that the threatened damage is substantial and the rem-
edy at law in fact inadequate before restraint will be
laid upon the progress of a public work. And if the
case made discloses only a legal right to recover dam-
ages rather than to demand compensation, the court,
will decline to interfere.

In McElroy v. Kansas City, 21 Fed. Rep. 257, which
was an application for an injunetion to restrain the
grading of a street in front of the- complainant’s lot,
Mr. Justice Brewer, then circuit judge, considered un-
der what circumstances a chancellor could grant such
relief. It was ruled that, if the injury which the com-
plainant would sustain from the act sought to be en-
joined could be fully and easily compensated at law,
while, on the other hand, the defendant would suffer
great damage, and cspecially if the public would suf-
fer great inconvenience, if the contemplated act were
restrained, the injunction should be refused, and the
complainant remitted to his action for damages.”’

In the case of Manigault v. Springs, 199 U. S. 473, a bill
wags filed by a riparian owner to enjoin another riparian
owner from constructing in a navigable stream a dam
authorized by the State of South Carolina, under a statute,
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which expressly provided for the payment of such dam-
ages as might be sustained by reason of the erection of
the dam. It was conceded that the easement of the plain-
tiff had been taken and that the plaintiff was entitled to
damages. However, the court said:

““But it does not necessarily follow that an injunc-
tion should issue. * * * a court of equity is not bound
to enjoin a public work authorized by statute, until
compensation is paid, where no property is directly
appropriated. This is particularly true where the
damage is difficult of ascertainment at the time, and a
reasonable provision is made by the law for compensa-
tion.”’ ‘

The case of Northern Pacific R. Co. v. Smith, 171 U. S.
260, was a suit to recover from the railroad company the
possession of lands which had been taken without the pay-
ment of compensation and which had been in the posses-
sion of the railroad company for many years. In denying
recovery, the court said (271):

“There is abundant authority for the proposition
that, while no man can be deprived of his property,
even in the exercise of the right of eminent domain,
unless he is compensated therefor, yet that the prop-
erty holder, if cognizant of the facts may, by permit-
ting a railroad company, without objection, to take
possession of land, construect its track, and operate its
road, preclude himself from a remedy by an action of
ejectment. His remedy must be sought either in a
suit in equity, or in a proceeding under the statute,
if one be provided, regulating the appropriating of
private property for railroad purposes.”’

Quoting from McAwlay v. Western Vermont R. R. Co.,
33 Vt. 311, the court continues (272):

“In these great public works, the shortest period of
clear acquiescence, * * * will conclude the right
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* * * {0 stop the company in the progress of their
works, and especially to stop the running of the road
after it has been put in operation, whereby the public
acquire an important interest in its continuance. * * *
It is certain according to the English decisions, that
he cannot stop the work, and especially the trains upon
the road if he has in any sense, for the shortest period
clearly given to the company * * * by his silence,
to understand that he did not intend to object to their
proceeding with their construction and operation.”’

These holdings are referred to in the case of United
States v. Lynah, 188 U. S. 445, in which the court said, at
page 467:

“It does not appear that the plaintiffs took any ac-
tion to stop the work done by the government, or pro-
tested against it. Their inaction and silence amount
to an acquiescence—an assent to the appropriation by
the government. In this respect the case is not dis-
similar to that of a landowner who, knowing that a
railroad company has entered upon his land and is
engaged in constructing its road without having com-
plied with the statute in respect to condemnation, is
estopped from thereafter maintaining either trespass
or ejectment, but is limited to a recovery of compensa-
tion. Roberts v. Northern P. R. Co., 158 U. S. 1, 11;
Northern P. R. Co. v. Smith, 171 U. S. 260, and cases
cited in the opinion.”’

It seems to us almost absurd to say that hindrance to
the progress of steamships in the lakes constitutes appro-
priation of any property in connection with the claim of
injury to shipping. The only other finding of injury that
is In this case is the onc relating to the contribution of
defendants’ diversion to the claimed injury in connection
with fishing and hunting grounds, the availability and con-
venience of heaches at summer resorts and publie parks.



140

Complainants have filed no exception to the Master’s
findings in this respect. The one relating to damage to
shipping is

“I am satisfied that the evidence requires the find-
ing that the lowering of lake levels of approximately 6
inches, has had a substantial and injurious effect upon
the carrying capacity of vessels, and has deprived
navigation and commercial interests of the facilities

which otherwise they would have enjoyed in commerce
on the Great Lakes’’ (Master’s Report 116).

On the other question of injury, the finding is:

“‘But there is sufficient evidence to require the find-
ing that a lowering of 6 inches has been a substantial
contribution to the injury caused by the total redue-
tion in connection with fishing and hunting grounds,
the availability and convenience of beaches at summer
resorts and public parks’’ (Master’s Report 117).

As to the claimed injury to agriculture and horticulture,
the Master says that injury has not been sufficiently shown
(Master’s Report 117). As to pile foundations of strue-
tures, the supposed injury due to the contribution of 6
inches reduction of the lake levels, does not clearly appear
(Master’s Report 117).

No exceptions were filed to these findings, which char-
acterize the effects of the diversion as an ““injury’’ only,
without even a suggestion that there is any appropriation
or taking. The cases cited by the Master (Master’s Report
149-152) seem to settle any and all contentions of the com-
plainants as set forth in their briefs.

In

Sanguinetti v. United States, 264 U. S. 146, 149,

the court said:

“Under these decisions and those hereafter cited, in
order to create an enforceable liability against the Gov-
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ernment, it is, at least, necessary that the overflow
be the direct result of the structure, and constitute an
actual, permanent invasion of the land, amounting to
an appropriation of, and not merely an injury to, the
property.”’

Counsel cite (Wis. Brief 95-99) a number of cases as to
the right and jurisdiction of a State in the waters and sub-
merged lands of navigable waterways within their borders,
and conclude that such dominion over the waters and sub-
merged lands is in the nature of a trust for the public.
With this conclusion we agree, but the dominion of the
state in such waters and submerged lands, including the
interest or rights of riparian owners in such waters and
submerged lands, is subject to the exercise of Congress
over navigable waters under the Commerce Clause.

Judge Koonce of the War Department in a lecture of
April 23, 1926, not included in the evidence but cited at
numerous places in the Wisconsin brief, states the rule as
follows:

““The property rights of a riparian owner in these
areas as between himself and the state, or between him-
‘self and other persons, are subject to state authority
and may be such as the legislature may prescribe. It
must be said, however, that all state and private rights
in the subject are more speculative than substantial.”’

The injury mentioned in the above cited findings of
the Master as to fishing and hunting grounds and avail-
ability and convenience of beaches and summer resorts
and public parks, can relate only to lands which are subject
to the servitude of navigation under the Commerce Clause;
but complainants say that in view of the fact that the
- diversion is from one watershed to another and cannot be
said to benefit or improve navigation in the St. Lawrence
system of waterways from which the water is taken, that
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the servitude under the Commerce Clause does not exist.
In other words, they would limit the exercise of the power
of Congress under the Commerce Clause of the Constitu-
tion to a particular system of waterways; that is, the con-
stitutional power would thus be limited by the division be-
tween watersheds. They disregard the expressions in many
opinions of this court heretofore cited, to the effect that the
powers delegated to Congress by the Constitution know no
limitations such as state lines or regions, but may be exer-
cised wherever the authority of the United States extends.

The Master found against the contention about water-
sheds at pages 152-158 of his report, and we have added
certain authorities to those he cited (p. 154, infra).

In

Stockton, Attorney General, v. Baltimore and New
York Railroad Company, 32 Fed. 9, Circuit
Court Division, New Jersey,

Mr. Justice Bradley, then one of the justices of this court,
delivered the opinion. The case was commenced by in-
formation to restrain the defendants (railroad companies)
from erecting a bridge across Arthur Kill, between New
Jersey and Staten Island, in the State of New York, upon
the land of the State situated on the shore and under the
waters of said kill. The Staten Island Rapid Transit Com-
pany, one of the defendants, claimed the right to build the
bridge and to occupy lands under water necessary for the
support of its piers, under an act of Congress which pro-
vided that ‘it shall be lawful’’ for the Staten Island Rail-
road Company and the Baltimore and New York Railroad
Compariy, or either of them, ‘‘to build and maintain a
bridge across * * * Arthur Kill * * * for the
passage of railroad trains.”’ Tt was further provided that
the plan of said bridge should be approved by the Secretary
of War, which approval was obtained. The State raised
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the same contention here considered as to the taking of
private property. But the court said:

“‘The information states the ordinary doctrine that
the state is owner of the shore and land under water
of all navigable streams and arms of the sea within
its borders; that this ownership was a part of the
jura regalia of the king of Great Britain, by virtue of
which he was seized and possessed of an estate in fee-
simple absolute in said lands; and that, at the Revolu-
tion, this state, in its sovereign capacity, succeeded to
the rights of the crown, and that this right of supreme
dominion had never been ceded or surrendered to the
United States; and that, without such cession or sur-
render, the United States could not take possession of
said lands, or authorize other parties to do so, except
by making compensation therefor, as provided in the
fifth amendment to the constitution; and that, at the
place of location of the proposed bridge, their owner-
ship of the soil, on the part of the state, extended from
ordinary high-water mark to the center line of the
sound, being the boundary line between New Jersey
and New York, as scttled by agreement in 1833, and
confirmed by act of congress, June 28, 1834, * * *»

““Furst, it is denied that the land of the state can be
taken at all without voluntary cession, or consent of
the state legislature. If this is so, we are brought back
to the dilemma of requiring the consent of the state
in almost every case of an interstate line of communi-
cation by railroad, for hardly a case can arise in which
some property belonging to a state will not be erossed.
It will always be so at the passage of a navigable
stream. This shows that the position cannot be sound,
for it brings us to a reductio ad absurdum. It inter-
poses an effectual barrier to the execution of a consti-
tutional power vested in congress. It overlooks the
fundamental principle that the constitution, and all
laws made in pursuance thereof, are the supreme law
of the land; for, if the consent of a state is necessary,
such state may always, in pursuit of its own interests,
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refuse its consent, and thus thwart the plain objects
and purposes of the constitution.

* ® * * * *

‘‘But, secondly, it is contended that if the United
States can constitutionally take the land of the
state, as well as that of the citizen, for public purposes,
without consent, it can only do so in the same manner,
and subject to the same conditions, namely, that of
making just compensation. [t is urged that the lan-
guage of the fifth amendment of the constitution is ap-
plicable to the case, and is imperative. This language
is ‘nor shall private property be taken for public use
without just compensation.” It is insisted that the
property of the state in lands under its navigable
waters is private property, and comes strictly within
the constitutional provision. It is significantly asked,
can the United States take the state-house at Trenton,
and the surrounding grounds belonging to the state,
and appropriate them to the purposes of a railroad
depot, or to any other use of the general government,
without compensation? We do not apprehend that
the decision of the present case involves or requires
a serious answer to this question. The cases are clearly
not parallel. The character of the title or ownership
by which the state holds the state-house is quite dif-
ferent from that by which it holds the land under the
navigable waters in and around its territory.”’

The court then agreed with the statement in the informa-
tion as to the character of the state’s jurisdiction over
navigable waters and submerged lands, and said (20):

“Such being the character of the state’s ownership
of the land under water,—an ownership held, not for
the purpose of emolument, but for public use, especially
the public use of navigation and commerce,—the ques-
tion arises whether it is a kind of property susceptible
of pecuniary compensation, within the meaning of the
constitution. The fifth amendment provides only that
private property shall not be taken without compensa-
tion; making no reference to public property. But, if
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the phrase may have an application broad enough to
include all property and ownership, the question would
still arise whether the appropriation of a few square
feet of the river bottom to the foundation of a bridge
which is to be used for the transportation of an ex-
tensive commerce in aid and relief of that afforded by
the water-way, is at all a diversion of the property
from its original public use. It is not so considered
when sea-walls, piers, wing-dams, and other structures
are erected for the purpose of aiding commerce by im-
proving and preserving the navigation. Why should
it be deemed such when (without injury to the naviga-
tion) erections are made for the purpose of aiding and
enlarging commerce beyond the capacity of the navi-
gable stream itself, and of all the navigable waters of
the country? It is commerce, and not navigation, which
is the great object of constitutional care,

The power to regulate commerce is the basis of the
power to regulate navigation, and navigable waters
and streams, and these are so completely subject to the
control of congress, as subsidiary to commerce, that
it has become usual to call the entire navigable waters
of the country the navigable waters of the United
States. It matters little whether the United States
had or has not the theoretical ownership and dominion
in the waters, or the land under them; it has, what is
more, the regulation and control of them for the pur-
poses of commerce. So wide and extensive is the
operation of this power that no state can place any
obstruction in or upon any navigable waters against
the will of congress, and congress may summarily re-
move such obstructions at its pleasure. And all this
power is derived from the power ‘to regulate com-
merce.” Is this power stayed when it comes to the
question of erecting a bridge for the purposes of com-
merce across a navigable stream? We think not. We
think that the power to regulate commerce between the
states extends, not only to the control of the navigable
waters of the country, and the lands under them, for
the purposes of navigation, but for the purpose of
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erecting piers, bridges, and all other instrumentalities
of commerce which, in the judgment of congress, may
be necesary or expedient.”’

Complainants here say (Wis. Brief 96) that each state
has sovereign and proprietary rights in all the waters
within its borders and in the lands under them and that by
withholding waters that would otherwise flow to them and
cover the submerged lands to a higher level and, quite apart
from the question of navigable capacity, our diversion takes
property within the meaning of the 5th Amendment to the
Constitution of the United States.

‘We think we have shown (pp. 128-136) that purely as be-
tween us and complainants, we were under no servitude to
let all lake water flow to them without diminution. As a
state of the Union we are under an obligation to do equity
and justice—to observe comity toward our neighbors. We
are under an obligation to obey the laws of the United
States. If we do not do so, our act may be unlawful either
because this court should declare that our exercise of sov-
ereignty is unreasonable in respect of our duty of comity
toward our sister states or that we are violating a law of
the United States. But our failure in this regard would
not constitute a faking of property.

Complainants quote the Master (Master’s Report 149)
as saying that they have sovereign and proprietary rights
in these waters, but that was merely introductory to his
finding that in the sense of the 5th Amendment no prop-
erty of theirs is taken.

To base a suit upon this kind of a property right is a
doctrine which has been rejected by this court.

In Hudson Co. v. McCarter, 209 U. S. 349, where the suit
was brought by a state against a private trespasser, seek-
ing to abstract and sell water needed in the state, Mr.
Justice Holmes said:
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““We prefer to put the authority which cannot be
denied in the state upon a broader groumd * * *
since in our opinion, it is independent of the more or
less attenuated residuum of title that the state may be
said to possess. * * *V

Indeed, it is a doctrine as old as the common law, that
running water is not subject to ownership.

In Geer v. Connecticut, 161 U. S. 519, referring to a

similar doctrine in respect of wild animals, the court said:

““We take it to be correct doctrine that ownership

of wild animals, so far as they are capable of owner-

ship, is in the state, not as a proprietor, but in its

sovereign capacity as the representative and for the
benefit of all its people in common.”’

In most aspects waters are in the exclusive dominion of
the state. But that dominion is nmot proprietary. It is
simply jus regium—a right to regulate. From this jus
regium flow riparian and all other water rights. They do
not flow from property in the state. So far as the jus
regium applies to the public right of navigation it is gone
from the State to the United States, as elsewhere shown.
The general subject was thoroughly expounded in

Illinots Central Ry. v. Chicago, 146 U. S. 387,
holding that a state has no such ‘‘property’’ as can be
conveyed.

¢* * * the ownership and dominion over lands cov-
ered by tide waters * * * belong to the respective states
* * * subject to the paramount right of Congress to
control their navigation. * * * The same doctrine is
* * * held to be applicable to * * * the Great Lakes.
These lakes possess all the general characteristics of
open seas, except in the freshness of their waters and
in the absence of the ebb and flow of tide. In other
respects they are inland seas. * * * the same doctrine as
to the dominion and sovereignty * * * of lands under
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the navigable waters of the Great Lakes applies which
obtains at common law * * * of lands under tide
waters * * %,

«* * * the state holds the title to the lands under
the navigable waters of Lake Michigan * * *. Buf it
is a title different in character from that which the
state holds in lands intended for sale. * * * It is a
title held in trust * * * abdication is not consistent
with the exercise of that trust * * *. The control of
the state for the purpose of the trust can never be lost.
* * * (eneral language sometimes found in opin-
ions of the courts, expressive of absolute ownership
and control by the State of lands under navigable
waters, irrespective of any trust as to their use and
disposition, must be read and construed with reference
to the special facts of the particular cases.

(* * * THE POWER EXERCISED BY THE STATE OVER
THE LANDS AND WATERS IS NOTHING MORE THAN WHAT IS
CALLED ‘JUS REGIUM,’ THE RIGHT OF REGULATING, IMPROV-
ING AND SECURING THEM FOR THE BENEFIT OF EVERY IN-
pIvIDUAL CITIZEN., * * * (Referring with approval to
the case of Stockton v. Railroad Co., 32 Fed. Rep. 9.)
‘The character of the title of ownership by which the
state holds the state house is quite different from that
by which it holds the land under the navigable waters
wm and around its territory. * * * oprior to the
Revolution’ the shore and lands under water of navi-
gable streams and waters of the provinee of New Jer-
sey belonged to the King. * * * after the conquest
the said lands were held by the state as they were by
the King, in trust * * * subject * * * to the rights
of navigation and commerce.”’

In
United States v. Chandler-Dunbar Co., 229 U. S.
53, 69, 70, 72,

the court said:

“‘But whether this private right to the use of the
flow of the water * * * be based upon the qualified
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title which the company had (from the state) to the bed
of the river over which it flows, or of the ownership of
land bordering upon the river, is of no prime import-
ance. In neither event can there be said to arise any
ownership of the river. * * * That the running water
in a great navigable stream is capable of private own-
ership is inconceivable. * * * That riparian owners
upon public navigable rivers have, in addition .to the
rights common to the publie, certain rights to the use
and enjoyment of the stream * * * must be conceded.
¥ * * These additional rights are not dependent upon
title to the soil over which the river flows, but are in-
cident to ownership upon the bank. * * * It
is for Congress to decide what is and is not an obstrue-
tion to navigation. * * * Title is absolutely subor-
dinate to the rights of navigation. * * *?

So far as these states themselves are concerned then,
their property is not taken by our diversion; first, because
in withholding what would otherwise flow to them, we are
‘taking nothing, and, second, because neither the corpus of
the water nor the alleged right to have it flow to them is,
of itself, property within the meaning of the 5th Amend-
ment. Our action in any aspect we have yet discussed may
be imagined for the sake of argument to be wrongful, but
it is not a taking of private property within the meaning
of the 5th Amendment.

But complainants go a step further and allege that our
acts impair the enjoyment of themselves as corporate pro-
prietors of public parks and of their citizens as individual
riparian proprietors on the lakes.

Of course, if as between us and them (see pp. 128-136)
(with no reference to our duty to the United States and
solely in our relation as equal sovereigns) we are under
no duty to let this water flow to them, our failure to let
it flow is not a taking so far as the states are concerned, and
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we think, also, so far as their citizens are concerned. If
there is a duty to let it flow, not conceding that our failure
to do so is a taking, then, as between us and them, there
is no constitutional requirement in the 5th Amendment to
compensate them, because the 5th Amendment is not ad-
dressed to the states and is no restriction on our sovereign
powers.

It is only if what we have done be regarded (as the
Master has found) as an act under the authority of the
Federal Government, that the 5th Amendment may be
considered at all and here complainants are between the
horns of a dilemma. If our act is not under such authority,
the argument about the 5th Amendment vanishes. If our
act is under Federal authority, their whole case falls and
the incidental argument about taking of property is covered
by the occasion in Sanguinetti v. U. S., 264 U. 8. 146, and
there is no taking involved.

Great reliance is placed by complainants on the case of
Beidler v. Sanitary District, 211 U. S. 628. There Beidler,
the owner of water front lots facing a tributary of the
Chicago River and slips communicating with such tribu-
taries, sued the Sanitary District for damages done to his
loading facilities, by recason of a drop of six feet in water
levels opposite his docks due to the reversal of the Chicago
River when lake water was turned into it in 1900. The suit
was predicated on Section 13, Article 2 of the Constitution
of the State of Illinois, which provides:

“‘Private property shall not be taken or damaged
for public use without just compensation.”

This case has no bearing here. We are now considering
solely the meaning of the 5th Amendment to the Constitu-
tion of the United States which says nothing about damage
to private property by public enterprise.
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Complainants, however, say that on the principles of the
Beidler case it results that the Sanitary Distriet is thus
made responsible in damages to anyone injured within
the State of Illinois, but that one similarly injured outside
the state is denied relief. This sounds well, but of course
it is a non sequitur. This discussion is as to whether the
effects of this diversion constitute a taking—it is not as to
whether persons anywhere are entitled to damages there-
from. The Sanitary District is not the State of Illinois.
It is subject to suit. If any individual in any complainant
state can show an unlawful or negligent act and a result-
ing damage, he has exactly the same right of action as any
citizen of Illinois. The fact that there has never been any
such suit during the twenty-eight years of this diversion
ought to be fairly persuasive evidence on the substance
behind complainants’ argument on this whole subject of
taking of property and injury to property rights.

Complainants also use the Beidler case to support their
contention that defendants’ diversion is a sanitary and
not a navigation project. The Illinois Supreme Court in
that case simply said that the prinecipal purpose of the
Sanitary District was sanitation and that the fact that a
navigable waterway may be created is incidental. In a
later case (Mortell v. Clark, 272 I1l. 201), squarely ad-
dressing the effect of defendants’ works and of the Illinois
Acts authorizing what defendants have done and the rela-
tion of both to Federal Statute, the court said (p. 213):

““The (Illinois and Michigan) Canal was built under
the authority of the act of Congress of March 2, 1827,
the act of 1822 having been mutually abandoned by the
State and Federal governments. (Werling v. Inger-
soll, 181 U. S. 131; Wells v. Wells, 262 T11. 320.) This
Federal act did not provide just where the canal should
enter Lake Michigan, simply stating that the land was
granted for the purpose of opening ‘a canal to unite
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the waters of the Illinois river with those of Lake
Michigan,” ete. (Hurd’s Stat. 1913, p. LXXXVIIL.)
The Sanitary District’s main channel as now con-
structed practically complies with this act and fur-
nishes a canal more suitable for navigation than the
Illinois and Michigan canal. Furthermore, the Sag
channel or cut-off is required to be navigable by said
act of 1903, and the proof shows that the Calumet river
is navigable to the point where it is intersected by the
Sag channel. This cut-off would therefore also prac-
tically comply with both of said Federal acts as to fur-
nishing part of the canal for connection of the Illinois
river with Lake Michigan.”’

The Master found that the diversion was validly author-
ized under Federal law and that the damage shown is inei-
dental and is, in no case, a taking within the meaning of
the rule laid down in Sanguinette v. United States, 264
U. S. 146, 149, and, therefore, that whatever damage there
was amounted only to damnum absque injuria. Wisconsin
now offers a novel suggestion that if the state improves the
natural condition of a particular stream for navigation,
the resulting incidental damage need not be compensated
for, but if it replaces the natural course by an artificial
by-path or improves it for any purpose save navigation—
by which Wisconsin means only the flotation of ships—then
incidental damage must be compensated for.

There is no such distinction. In the series of cases U. S.
v. Lynah, 188 U. S. 445, and U. S. v. Cress, 243 U. S. 316,
the law in favor of compensation for effects of river and
harbor improvement was ecarried as far as it could be
carried without making further progress in the perfection
of our inland waterways impracticable. In the first case,
backwater from a dam flooded the property in question,
totally destroying its value. In the second case, back-
water from the dam periodically flooded the property. In

Sanguinetti v. United States, 264 U. S. 146,
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the floods were exceptional and were a mere indeterminate
addition to periodical floods which occurred prior to the
intervention of the Federal dam. This court held as to
the first two cases that they constituted an actual perma-
nent invasion of the land amounting to an appropriation
of it, and as to the third, that it constituted merely an in-
jury to the property, and that this did not amount to a
taking in the Constitutional sense. This is the doctrine
of Glibson v. the United States, 166 U. S. 269, and the cases
cited on page 151 of the Master’s Report.

More apt words could not be found to describe the effect
of this diversion than Wisconsin used at page 102 of her
brief in describing the Sanguinetti case—a damage consti-
tuting ‘‘a mere indeterminate addition to the periodical
floods which occurred prior to the government’s interven-
tion.”” Our diversion creates a lowering of exactly the
same nature. The lakes fluctuate secularly over little
understood periods of perhaps thirty years. They fluctu-
ate sporadically in intermediate cycles of five to seven
years. They fluctuate annually with the ebb and flow of
water run off and seasonal rains. It is only at periods of
extreme low water that our diversion is injurious and then,
as the Master found in nearly every branch of this case,
our contribution to whatever injury there may be results
from one factor in such a complex of causes that precise
determination of its particular effect is impossible. The
only circumstance where this was not so was in the hind-
rance to bulk freighters, but this was only an injury to the
navigable capacity of national navigable waters.

We find nothing in any of the briefs to disturb the terse
logic of the Master’s conclusions (150-152), and we
believe we have answered the new suggestion of complain-
ants’ briefs that as between the states themselves, inde-
pendent of Federal authority or the lack of it, the diversion
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constitutes a taking of the property of either the states
or their citizens.

(2) There is no restriction on the power of Congress to
divert water from one watershed to another.

The Master disposed of this contention at pages 152-158.
To this we add only the following observations:

This would be a quaint restriction which in principle,
at least, would deny to our Government the power to under-
take such great engineering works as the Panama and
Suez Canals, the works on the upper Nile and such mar-
velous internal canal systems as that of the Republic of
France and even the complainant State of New York
itself.

Furthermore, this court has already said in Missouri v.
Illinois, 200 U. 8. 496, 526:

““The natural features relied upon are of the small-
est. And if, under any circumstances, they could affect
the case it is enough to say that Illinois brought Chi-
cago into the Mississippi watershed in pursuance, not
only of its own statutes, but also of the Acts of Con-
gress of March 30, 1822, and March 2, 1827, the validity
of which is not disputed.”’ '

The same argument was advanced in the case of
Wyoming v. Colorado (259 U. S. 419), when the court said
(466) :

“The fact that the diversion is to such a watershed

has a bearing in another connection, but does not in
itself constitute a ground for eondemning it.”’

Complainants bring no support to their proposition in
this regard beyond its bare assertion.

(3) Article I, Section 9, Clause 6 of the Constitution
does not inhibit this diversion because this diversion does
not give preference to the ports of any state,
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On this point, we adopt as our brief the Master’s Report,
pages 158-160,

(4) There is no restriction on the power of Congress to
regulate navigation inherent in the fact that a particular
regulation may destroy navigable capacity and, if there
were, it has no application here because this diversion does
not destroy navigation anywhere.

To the Master’s findings on this point, pages 160-165, we
have little to add.

The contention, as presented by the Wisconsin brief
(116-120) reduces to the assertion that Congress cannot im-
prove navigation anywhere if the improvement would ob-
struct it anywhere. Of course, this is obviously untenable.

But the controlling vice in this argument is here (as
elsewhere in the brief), the exaggeration of a six-inch con-
tribution to a 32-inch lowering into such a description as
a ‘‘destruction of commerce.”’

Some of the extreme cases imagined in Wisconsin brief
of such ruthless, unreasonable, and grotesquely absurd ac-
tion as a wharf extending entirely across the Ohio River
or a syphoning of the Great Lakes into the Gulf of Mexico,
might be bevond the power of Congress, but it would be
because Congress had gone mad and the exercise of power
would fall outside the rule of ‘‘reasonable relation to the
end to be attained’’ in regulating commerce. Another fal-
lacy of complainants’ attempted reductio ad absurdum is
that the third clause of Section 10 does not authorize de-
struction of mavigation upon, or navigable capacity, of a
navigable water, but merely contemplates permission to
alter or modify ‘‘the course, location, condition or capac-
ity.”’

There is no circumstance of destruction in this case and
all argument here that goes to denial of a Constitutional
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power because its exercise might be abused is beside the
point because, as is demonstrated elsewhere, there is no
abuse of power in this ecase.

() The diversion is not for the purpose of sanitation
only. It is also for the purposes of navigation and, even
_if we examine its purpose of sanitation alone, we shall find
that authorization thereof for that purpose was and is a
regulation necessary and reasonably related to the protec-
tion of both navigation and interstate commerce on land.

The Master supports this contention (165-171). We have
shown that the contention that this canal and diversion
have no relation to navigation is without any substantial
basis of fact.

The rapidly increasing pollution of the navigable waters
of the United States has been considered here with no small
apprehension in Missourt v. Illinois, 180 U. S. 208; 200 U.
S. 496; New York v. New Jersey, 256 U. S. 296; Sanitary
District v. U. 8., 266 U. S. 405. The magnitude of the dan-
ger of pollution of Lake Michigan by the discharge therein
of Chicago sewage is shown by the Master (193) to be
so great that complainants themselves in pressing for a
decree recommended its immediate suspension (193) while
alternative measures may be devised and put into effect—
a process which the Master has found would involve a num-
ber of years.

If Congress can act to prevent the choking up of streams
with sawdust, the impairment of streams by the dumping
of acids, the obstruction of streams by bridges, dikes and
causeways, it is a curious contention that, when it acts by
any means at its disposal—positive or negative—to pre-
vent the poisoning of the navigable waters of the United
States, their conversion into noisome cesspools, or the
avoidance of pestilence at the greatest internal center of
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interstate commerce, it is not acting with reasonable rela-
tion to the regulation, fostering and protection of com-
merce,

(a) The Secretary of War was justified under the au-
thority delegated to him, in considering the beneficial effect
upon interstate commerce of preventing the pollution of the
drinking water supply of Chicago.

The Master finds (Master’s Report 138):

“Tt is plain that the present flow from Lake Mich-
igan through the drainage canal could not be immedi-
ately cut off, or reduced to 1,000 c.f.s., and in conse-
quence the sewage of the Sanitary Distriet in its pres-
ent condition turned into Lake Michigan, without ex-
posing the inhabitants of the District to grave risk of
water-borne diseases, by contamination of the water
supply taken from the lake. The Chicago River and
the waters of the lake about the city would be filthy
and noisome, with serious injury to the commerce of
Chieago harbor. It appears from the testimony that it
would take several years, not less than five years and
perhaps ten years, or even more, before the sewage
of the distriet, with such treatment as is practicable,
could be turned into the lake and the diversion from
the lake stopped or greatly reduced, without serious
risk to the health of the people of Chicago.”’

Again the Master finds (Master’s Report 169-170) :

““The continuous introduction of such a pestilential
mass in the harbor and the lake would not only affect
the health of the citizens of Chicago viewed as a ques-
tion of local police, through the contamination of its
only water supply, but would also affect navigation
and the allied interests of interstate commerce, a mat-
ter of national concern.’”’

Lake Michigan, a navigable water of the United States,
is used not only for the floatation of ships, but the waters
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are used otherwise in interstate commerce in furnishing a
public water supply for a great center of interstate com-
merce, the place where substantially all the great trans-
continental railroads converge. A vast number of people,
perhaps upwards of 200,000 continuously (in addition to the
regular residents of the city), hailing from different parts
of the United States and the world, sojourn there. They
represent Chicago’s floating population. In addition, many
people pass through the City, changing from one trans-
continental train to another. Others travel through the
city in interstate commerce by automobile. Trains en-
gaged in interstate transportation of passengers depend
upon Chicago’s public water supply for drinking water to
be used upon such trains. Likewise, boats passing to and
from the Chicago River and Chicago Harbor depend upon
the Chicago water supply for drinking water for their pas-
sengers. Boats and yachts plying in the Chicago Harbor
carry people in interstate commerce who may become in-
fected by polluted water. These considerations were set
forth in Bulletin No. 83 of the Treasury Department, en-
titled ‘‘Sewage Pollution of Interstate and International
Waters With Special Reference to the Spread of Typhoid
Fever” (183):

““The growth of the City of Chicago finds no parallel
in history. From a population of 7,500 in 1843 it has
grown to be the second city of the United States with
a population in 1910 of more than 2,000,000. No argu-
ment is necessary to show the importance to the whole
country of sanitary conditions in Chicago. Its vast
commerce and giant industries make it the metropolis
of an enormous territory and bring thousands of visi-
tors daily from nearly every State in the Union. These
visitors drink Chicago’s milk and water and eat Chi-
cago’s food. Contamination of these articles of food
or drink by typhoid fever germs means infection of
the transients as well as citizens—transients who go to
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their homes in other states to establish new foci of
typhoid fever. These transients and interstate trav-
elers are less able to protect themselves against con-
taminated food or drink than the citizen who heeds
the warnings of Chicago’s excellent department of
health. Thousands of interstate travelers drink water
on trains which is taken aboard cars in this great rail-
way center, and the character of Chicago’s water sup-
ply is of vital importance to these travelers and to
the States to which they are destined.”

These considerations alone would have justified the Sec- -
retary of War in granting the permit, because of ‘‘the
allied interest of interstate commerce, a matter of national
concern’’ (Master’s Report 169).

Bartlett v. Lockwood, 160 U. S. 357, 361:

““While, under its power to regulate foreign and in-
terstate commerce, the authority of Congress to estab-
lish quarantine regulations, and to protect the country
as respects its commerce from contagious and infec-
tious diseases, has never in recent years been ques-
tioned.”’

Hoke v. United States, 227 U. S. 308, 322, 323:

“Our dual form of government has its perplexities,
state and nation having different spheres of jurisdic-
tion, as we have said; but it must be kept in mind that
we are one people; and the powers reserved to the
states and those conferred on the nation are adapted
to be exercised, whether independently or concurrently,
to promote the general welfare, material and moral.

* * * * * *

The principle established by the cases is the simple
one, when rid of confusing and distracting considera-
tions, that Congress has power over transportation
‘among the several states’; that the power is complete
in itself, and that Congress, as an incident to it, may
adopt not only means necessary but convenient to its
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exercise, and the means may have the quality of police
regulations.”’

New England Dredging Company v. United States, Cir-
cuit Court of Appeals, First Circuit, 144 Fed. 932, 934:
““The power of the federal government over the
navigable waters of its ocean harbors is absolute,
general, and without limitations, except such as are
prescribed by the Constitution; and, in the exercise
of such power in the interest of and for the protec-
tion of commerce, it may well prescribe the manne:
in which the harbors shall be used; and, in the inter-
est of sanitation and health, and of the general wel-
fare, it may well protect its public waters from pollu-
tion.”’

We have shown (p. 54, supra) that the use of the
diversion to generate power was a late and harmless after-
thought having no bearing whatever as an incentive or
purpose for our acts. It seems hardly to require argu-
ment that if there be no room to consider complainants’
allegations in this regard on the question of incentive, there
is eertainly no room to consider them on the effect of this
use of the water on the legal validity of the permit. If
the diversion is lawful the use of the water is of no rele-
vaney. Such in effect was the conclusion of the court in
Wyoming v. Colorado, 259 U. S. 419. In United States v.
Chandler-Dunbar, 229 U. 8. 53, the court said:

““If the primary purpose is legitimate, we can see

no sound objection to leasing the excess of power over
the needs of the Government.”’

To a similar effect is Kaukauna Power Co. v. Green Bay,
142 U. S. 254.

(6) The Ordinance of 1787 does not restrict the power
of Congress to authorize this diversion.
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Complainants say that defendants’ diversion is in viola-
tion of the Ordinance of 1787. It has been repeatedly held
that the provision of organic acts (such as the act admit-
ting the State of Oregon into the Union, the Ordinance of
the Northwest Territory and the Wisconsin State Consti-
tution), providing that ‘‘all navigable waters shall be com-
mon highways and forever free,”’ do not refer to physical
obstructions but to political regulations.

Concerning these provisions this court said, in Willam-
ette Iron Bridge Co. v. Hatch, 125 U. 8. 1, on page 10:

““What regulation of commerce does it affect? Does
it prohibit physical obstructions and impediments to
the navigation of the streams? Or does it prohibit
only the imposition of duties for the use of navigation,
and any - discrimination denying to citizens of other
states the equal right to such use? This question has
been before this court, and has been decided in favor
of the latter construetion.’’

It was also held in Wilhers v. Buckley, 20 Howard 84,
that such a provision did not prevent the legislature of a
state ‘‘from improving by a canal the navigation of one
of’’ its ‘‘navigable rivers and thereby diverting without
compensation the flow of water * * *7

The Withers case is cited with approval by this court in
the later case of Shively v. Bowlby, 152 U. S. 1, on 33.

See also Economy Light and Power Co. v. U. 8., 256 U.
S. 120.

Moreover, the Supreme Court of Wisconsin, referring to
this provision in the Wisconsin State Constitution, an-
nounced the same rule, and stated in the case of In re
Southern Wisconsin Power Co., 122 N, W. 801, 807:

“The clause in the Constitution, providing that the

navigable waters therein referred to ‘shall be common
highways and forever free,’ ete., does not refet to phys-
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ical obstructions of these waters, but refers to political
regulations which would hamper the freedom of com-
merce.’’

III.

Congress has confined vindication of the Act of March 3,
1899, to suit by the Attorney General of the United
States at the instance of the Secretary of War and cer-
tain of his subordinates.

The Act of 1899 is a comprehensive statute whereby
Congress has assumed complete and exclusive control over
navigable waters of the United States. (So. Pac. Co. v.
Olympian Dredging Co., 260 U. S. 205; Sanitary District
v. U. S, 266 U. S. 405.) In addition to setting up the
mechanism for this control, the statute also declares the
manner in which the aid of the courts may be invoked to
enforce its provisions and in Section 17 it is provided:

““that the Department of Justice shall conduct the
legal proceedings necessary to enforce the foregoing
provisions of Section 9 to 16, inclusiwe, of this act,
and it shall be the duty of District Attorneys of the
United States to vigorously prosecute all offenders
against the same whenever requested to do so by the
Secretary of War or by any of the officials hereinafter
designated.”’

Section 12 of the act provides:

‘“‘that every person and every corporation that shall
violate any of the provisions of Section 9, 10 and 11,
* * * ghall be deemed guilty of a misdemeanor * * *
and, further, the removal of any structures or parts
of structures erected in violation of the provisions of
satd section, may be enforced by the tnjunction of any
Circuit Court * * * and proper proceedings to
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this end may be instituted under the direction of the
Attorney of the United States.”’

Here, under both the civil and the eriminal sections of
the act, Congress has specifically designated the Federal
Government as the sole party complainant. The words are
mandatory and exclusive ‘“The Department of Justice
shall conduct the legal proceedings necessary to enforce
* ¥ * Section 10.”

Exactly this question was addressed and conclusively
decided in

Minnesota v. Northern Securities Co., 194 U. 8.
46.

There, as here, the state sought to sue on proprietary
and other interests as a body corporate. There, as here,
there were provisions in the statute for eriminal and in-
junctive procedure and both the setting of the context of
similar provisions and the essential language of the stat-
ute were almost precisely what they are here. The court,
squarely addressing the question of whether a state can
maintain such a suit on such a statute, said:

“Does the present suit really and substantially in-
volve a dispute, or controversy properly within the
jurisdiction of the circuit court? * * *

By the 1st section of the anti-trust act every con-
tract, combination in the form of a trust or otherwise,
or conspiracy, in restraint of trade or commerce among
the several states, is declared to be illegal.”” (In the
instant case the language of the statute is ‘‘and it
shall not be lawful”’) * * *

““A violation of the provisions of each section is
made a misdemeanor, punishable by a fine not exceed-
ing $5,000 or imprisonment not exceeding one year,
or by both said punishinents in the diseretion of the
court.”” (The punitive section herc is almost identi-
cal.) ‘‘Of course, a criminal prosecution under the
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act must be in the name of the United States and in a
court of the United States—the distriet attorney who
conducts the prosecution being subject to the direction
of the Attorney General as to the manner in which
his duties shall be discharged. Rev. Stat. 362 (U. 8.
Comp. Stat. 1901, p. 208).

The 4th * * * Section of the Act is as follows:

‘Sec. 4. The several circuit courts of the United
States are hereby invested with jurisdiction to pre-
vent and restrain violations of this act; and it shall
be the duty of the several district attorneys of the
United States, in their respective districts, under the
durection of the Attorney General, to institute proceed
ings in equity to prevent and restrain such violations.
* * *

The act specifies four modes in which effect may be
given to its provisions. It is clear that the present
suit does not belong to either of those classes. I is
not a criminal proceeding (Secs. 1, 2, 3), nor a suit
in equity in the name of the Umtedi States to restrain
violations of the anti-trust act. * *

But it is said that as the Act of Congress was for the
benefit of all the states and all the people, this case
is to be deemed one arising under the laws of the
United States, and, therefore, cognizable by the ecir-
cuit court, because one of the objects of the State of
Minnesota by its suit is to protect certain of its pro-
prietary interests, which, it is alleged, would be in-
- jured by violations, on the part of the defendants, of
the act of Congress. Let us see what, in that view,
is the case as presented by the complaint.

The complaizi alleged that the state is the owner of
more thcn three million acres of land, of the value
of more than fifteen millions of dollars, obtained by
donation from the United States, and that ‘the value
of said lands, the the salability thereof depends, in
very large measure upon having free, uninterrupted,
and open competition in passenger and freight rales
over the lines of railway owned and operated by said
Great Northern and Northern Pacific Railway Com-
panies.’
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It was further alleged that the state is the owner of,
and has maintained at large expense, a state university,
hospitals for the insame, normal schools for teachers,
a training school for boys and girls, schools for deaf,
dumb, blind, and feeble-minded persons, a state school
for indigent and homeless children, and a state peni-
tentiary; that a great portion of the supplies of every
kind for such institutions must, of necessity, be shipped
over the different lines of railway owned and operated
by the Northern Pacific and Great Northern Railway
Companies; that the amount of taxes which the state
must collect, and the successful maintenance of its
public wnstitutions, as well as the performance of its
governmental functions and affairs, depend largely
upon the value of the real estate and personal property
situated within the state, and the general prosperity
and business success of ils citizens; and that such
prosperity and business depend very largely wupon
maintaining in the state free, open, and unrestricted
competition between the railway lines of those two
companies.”” (In the instant case it was said that the
price of coal for public buildings was increased by in-
creased freight rates due to decreased levels. The
evidence showed that the tendency of an injunction
would be to increase freight rates and that present
freight rates have nothing to do with levels.)

““The injury on account of which the present suit
was brought is at most only remote and indirect; such
an injury as would come alike, although in different
degrees, to every individual owner of property in a
state by reason of the suppression, in violation of the
act of Congress, of free competition between inter-
state carriers engaged in business in such states; not
such a direct, actual injury as that provided for in the
Tth section of the Statute. If Minnesota may, by an
original suit in its name, invoke the jurisdiction of the
circuit court, because, alone, of the alleged remote and
indirect injury to its proprietary interests arising from
the mere absence of free competition in trade and
commerce as carried on by interstate carriers within
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its limits, then every state upon like grounds, may
maintain in its name, in the circuit court of the United
States, a suit against interstate carriers engaged in
business within their respective limits. Further, un-
der that view, every individual owner of property in
a state may, upon like general grounds, by an 01ig"inal
suit, irrespective of any direct or special injury to
h1m invoke the original jurisdiction of a circuit court
of the United States, to restrain and prevent viola-
tions of the Anti-Trust Act of Congress. We do not
think that Congress contemplated any such methods
for the enforcement of the Anti-Trust Act. We can-
not suppose it was intended that enforcement of the
Act should depend, in any degree, upon original suits
in equity instituted by the states or by individuals to
prevent violations of its provisions. On the contrary,
taking all the sections of that Act together, we think
that its intention was to limit direct proceedings in
equity to prevent and restrain such violations of the
Anti-Trust Act as cause injury to the general publie,
or to all alike, merely from the suppression of com-
petition in trade and commerce among the several
states and with foreign nations, to those instituted in
the name of the United States, under 45th Section
of the Act, by district attorneys of the United States,
acting under the direction of the Attorney-General;
thus securing the enforcement of the Aect, so far as
direct proceedings in equity are concerned, according
to some uniform plan, operating throughout the entire
country. Possibly the thought of Congress was that
by such a limitation upon suits in equity of a general
nature to restrain violations of the Aect, irrespective
of any direct injury sustained by particular persons
or corporations, interstate and international trade and
commerce, and those carrying on such trade and com-
merce, as well as the general business of the country,
would not be needlessly disturbed by suits brought,
on all sides, and in every direction, to accomplish im-
proper or speculative purposes. At any rate, the in-
terpretation we have gwen of the Act is a more rea-
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sonable one. Tt is a safe and conservative interpreta-
tion, in view as well of the broad and exclusive power
of Congress over interstate and international com-
merce as of the fact that, so far as such commerce is
concerned, Congress has prescribed a specific mode for
preventing restraints upon it—namely, suits in equity
under the direction of the Attorney-General. Of the
present suit, the Attorney-General has no control, and
is without any responsibility for the manner in which
it is conducted, although, in its essential features, it
is just such a suit as would be brought by his direction
when proceeding under the 4th Section of the Anti-
Trust Act.”’

It would be hard to find two cases more clearly alike on
the question discussed in this portion of the decision in the
above case of Minnesota v. Northern Securities Co. Wis-
consin cannot be permitted to maintain this suit in the ab-
sence of the Attorney General without overruling the de-
cision in that case.

Wilder Manufacturing Company v. Corn Products Re-
fining Company, 236 U. S. 165, addressed the same question
as that discussed in the Northern Securities case just cited.
The manufacturing company sought to avoid suit by the
refining company by a plea asking the court to determine
that the refining company was a monopoly and had no
legal existence because of violation of the Anti-Trust Aect.
The Anti-Trust Act provided (as we have just seen) for
certain remedies, but only at suit of the Attorney General.
The court said (174, 175):

“The Anti-Trust Act was intended in the most com-
prehensive way to provide against combinations and
conspiracies in restraint of trade or commerce, the
monopolization of trade or commerce, or attempts to
monopolize the same. * * *  In other words, founded
upon broad conceptions of public policy, the prohibi-
tions of the statute were enacted to prevent not the
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mere wjury to an mdwidual which would arise from
the doing of the prohibited acts, but the harm to the
general public which would be occasioned by the evils
which it was contemplated would be prevented, and
hence not only the prohibitions of the statute, but the
remedies which. it provided, were coextensive with such
conceptions. Thus the statute expressly cast upon the
Attorney General of the United States the responsi-
bility of enforcing its provisions, making it the duty of
the district attorneys of the United States in their
respective districts, under his authority and direetion,
to act concerning any violations of the law. And in
addition, evidently contemplating that the official unity
of initiative which was thus created to give effect to
the statute required a like unity of judicial authority,
the statute in express terms vested the Circuit Court
of the United States with ‘jurisdiction to prevent and
restrain violations of this act,” and besides expressly
conferred the amplest discretion in such courts to join
such parties as might be deemed necessary and to ex-
ert such remedies as would fully accomplish the pur-
poses intended. * * *

It is true that there are no words of express execlu-
sion of the right of individuals to act in the enforce-
ment of the statute, or of courts generally to enter-
tain complaints on that subject. But it is evident that
such exclusion must be implied for a twofold reason:
First, because of the familiar doctrine that ‘where a
statute creates a new offense and denounces the pen-
alty, or gives a new right and declares the remedy, the
punishment or the remedy can be only that which the
statute prescribes.” Farmers & M. Nat. Bank v. Dear-
ang, 91 U. S. 20, 35; Barnet v. Muncie Nat. Bank, 98
U. S. 555; Oates v. First Nat. Bank, 100 U. S. 239;
Stephens v. Monongahela. Nat. Bank, 111 U. S. 197;
Tennessee Coal, I. & R. Co. v. George, 233 U. S. 354,
359.”

In Geddes v. Anaconda Copper Mining Company, 254
U. 8. 590, the court said (593):



169

“k % % Tt 1s now the settled law that the reme-
dies provided by the Anti-trust Act of July 2, 1890,
(26 Stat. at L. 209, chap. 647, Comp. Stat., Sec. 8820,

9 Fed. Stat. Anno., 2d ed., p. 644), for enforcing the -~

rights created by it, are exclusive; and therefore, look-
ing only to the act, a suit, such as we have here, would
not now be entertained. D. R. Wilder Mfg. Co. v.
Corn Products Ref. Co., 236 U. S. 165, 174; Paine
Lumber Co. v. Neal, 244 U. S. 459, 471; United States
v. Babcock, 250 U. S. 328, 331.”

In General Investment Co. v. Lake Shore & Michigan
Southern Railway Co., 260 U. S. 261, the court said (286):

‘¢ As respects the Sherman Anti-trust Aect as it stood
before it was supplemented by the Clayton Act, this
court has heretofore determined that the civil reme-
dies specially provided in the act for actual and threat- -
ened violations of its provisions were intended to be
exclusive, and that those remedies consisted only of
(@) suits for injunctions browught by the United States

in the public interest under sec. 4, and (b) private

actions to recover damages, brought under sec. 7.
Minnesota v. Northern Securities Co., 194 U, S. 46,
71; D. R. Wilder Mfg. Co. v. Corn Products Ref. Co.,
236 U. 8. 165, 174; Paine Lumber Co. v. Neal, 244 U.
S. 459, 471; Geddes v. Anaconda Copper Min. Co., 254
U. S. 590, 593.”’

Said Waite, C. J., in
Haycraft v. United States, 22 Wall, 81, 98:
‘‘Both the right and the remedy are, therefore, cre-
ated by the same statute, and in such cases the remedy
provided is exclusive of all others.”’
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IV,

While the Master has found that Congress has not directly
authorized the diversion, the evidence shows that for
over a century Congress has invited the construction of
a water connection here, that it has co-operated with de-
fendants in creating it, and with full and immediate
knowledge of defendants’ diversion through it, has con-
stantly acted to protect and foster it and has unmistak-
ably registered its intention that it shall not be inter-
fered with by any authority save its own.,

The facts relied upon for the above statement are fully
set forth in Point III, p. 12, supra. The Master has found
(174):

““Consideration by Congress of the adv1sablhty of
the proposed waterway from Lake Michigan to the
Illinois and Mississippi Rivers, demands by Congress
for surveys, plans and estimates, the establishment of
project depths, and approprlatlons for specified pur-
poses, did not in my oplmon constitute direet author-
ity for the diversion in question, however that diver-
sion, or the diversion of some quantity of water from
Lake Michigan, might fit into an ultimate plan. The
appropriations for widening and deepening the Chi-
cago River, and the co-operation with the Sanitary
Distriet for several years in that improvement, com-
mitted Congress to the work as thus actually pre-
scribed or authorized, but did not go further, what-
ever the advantage of that work in connection with the
purposes of the Sanitarv District’s Canal. The action
which has been taken by Congress may, indeed, be
deemed to have an important bearing on the conetruc—
tion of the act of Congress under which, as Congress

well knew, the Seeretary of War granted permits for
the dlversmn of specified quantltlee of water from Lake
Michigan. But the point now is as to direct authoriza-
tion by Congress of the diversion as distinguished from
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action by the Secretary of War under the general au-
thority Congress has conferred upon him.

The defendants invoke the doctrine of Wisconsin v.
Duluth, 96 U. S. 379. There it was found that Con-
gress had developed and was carrying out a system
of corporate improvements at Duluth and had made
appropriations for that purpose. The Court regarded
the suit as an effort to have the Court forbid the exe-
cution of the work authorized and dismissed the bill.
This decision may be regarded as applicable to the
present case, if it be found that the Secretary of War’s
permit is valid and that the Federal Government under
lawful authority has assumed charge of the diversion,
its extent, and the conditions on which it is permitted.
But the Duluth case is not considered to be an author-
ity for the conclusion here that Congress has directly
authorized the diversion, apart from the action of the
Secretary of War.”’

Again, on page 188, referring to the Niagara Falls Act of
1906:

“‘I find nothing in the Niagara Falls Aet which ean
be deemed to indicate disapprobation by the Secretary
of War of his authority under the Aect of 1899; what-
ever inference may be drawn seems to me to be to the
contrary.”’

And, on page 186:

¢“This administrative construction of Section 10 does
not lose, but rather gains, in strength from a considera-
tion of the attitude of Congress. From the outset,
Congress was promptly and fully advised of the con-
struction of the drainage canal, the plans for the diver-
sion of water from Lake Michigan, the amount of the
diversion, and the permits granted by the Secretary
of War. Action was taken by Congress in the light
of these facts (supra, pp. 36, 41, 43). Congress pro-
vided for the widening and deepening of the Chicago
River which was an essential part of the plans of the
Sanitary District for the diversion through the drain-
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age canal (supra, p. 58). The use of that canal as a
part of a waterway from Lake Michigan to the Mis-
sissippi was under consideration by Congress and Con-
gress called for surveys and estimates with this in
view (supra, p. 41). While, as I have said, Congress
did not directly authorize the diversion, it was fully
conversant with what had been done by the Sanitary
District and with what had been permitted by the Sec-
retary of War purporting to act under the general au-
thority conferred by Congress in Section 10 of the Act
of March 3, 1899, and it may be regarded as significant
that Congress having complete control, all the permits
of the Secretary of War Leing subject to its action, did
not at any time adopt measures either to prevent the
diversion or to manifest disapproval of the construc-
tion which the Secretary of War had placed upon the
statute.”

We can no longer contend that these acts of the Federal
Government constituted direct authorization for our diver-
sion, in circumstance and amount as it existed, but we do
contend that there was ¢nitial authority for our canal and
for some diversion through it, and that the legislative and
administrative history of this case is of great importance
to the interpretation placed by Congress on the Aet of
March 3, 1899, the understanding by Congress that it had
delegated power to the Secretary of War to authorize this
diversion, and the desire of Congress that this executive
administration of defendants’ acts should not be inter-
fered with by any authority other than its own.

The question here addressed is not whether Illinois has
diminished the flow to her lower riparian sisters, but
whether what she has done is in the

‘‘reasonable exercise of its sovereignty not unreason-
ably trespassing on any rights of Kansas * * * the
scope of inquiry * * * is not limited to simple
matter of whether any water of the Arkansas is with-
held. * * * 'We must consider the effect of what



173

has been done upon the condition in the respective
states and so adjust the dispute upon the basis of
equality of rights * * * equality of right and equity
* * *P (Kansas v. Colorado, supra.)

To the extent of establishing their right to sue and the
jurisdiction of the Court the Special Master has deter-
mined that there is ‘‘substantial’’ injury. So also did the
Court in Kansas v. Colorado. But for the purpose of bal-
ancing equities here, the Master made no finding. Com-
plainants seek to supply this by vastly exaggerated state-
ment. The benefit to defendants of this diversion is not a
question (as it was with Colorado) of something gained. It
is not a gain; it is the sole protection they have to health
and sanitation. The Master has found (193) not only
that this diversion could not be presently enjoined but
also that the time when it could be enjoined and the
rate at which it could be reduced is impossible of predeter-
mination. It is a problem of stark necessity. It can be
solved only by the day-to-day inspection of unremitting
administrative control (194). It is receiving that con-
trol (see permit of March 3, 1925, and Master’s comments
thereon, pages 73-85). In such circumstances it can hardly
be said to be ‘‘comity’’ for complainants to insist on the
prayers in their bills before this Court. On this reasoning
we think the whole contention that there is a property right
in complainants in the uninterrupted flow of these waters
fails, Certainly the right a state has to expect comity from
its neighbor is not a property right in the sense of the 5th
Amendment.
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V.

The United States (or the Secretary of War) and the City
of Chicago are necessary and indispensable parties to
this suit and the case cannot properly proceed without
them.

Al]l persons materially interested in the subject-matter
of a suit in equity must be made parties to it. This rule
applies to cases in the original jurisdietion of this court.
State of California v. Southern Pacific Co., 157 U. S. 229;
Minnesota v. Northern Securities Co., 184 U. S. 199.

As to the material and adverse interest of the United
States, this is the identical subject-matter which was in-
volved in the suit instituted by the United States against
the Sanitary District of Chicago. Sanitary District v.
United States, 266 U. S. 405. In that case, this court held
that the United States had, not only an interest, but the
paramount and controlling interest—an interest ‘‘immi-
nent and direct’’—in that subject-matter, and that the
Sanitary and Ship Canal ‘“has been * * * an object
of attention to the United States as opening water com-
munication between the Great Lakes and the Mississippi
and the Gulf * * * which the United States, we have
no doubt, would be most unwilling to see closed.”’

The amended bill asks that the taking of ‘‘any water
whatever from Lake Michigan’’ be enjoined, that the
amount of diversion ‘‘reasonably required for the purpose
of navigation’’ be determined and that the determination
of the Secretary of War, acting for Congress, of the amount
of diversion proper in the regulation of navigation, be
declared invalid and that the determination of this court
be substituted therefor by a decree. Such a decree would
injuriously affect the right of the United States, not only
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in its exclusive power to regulate interstate commerce in
the Great Lakes, in the Sanitary and Ship Canal, and the
Des Plaines, Illinois, and Missisippi Rivers, but also in all
that has been done in creating the great national and inter-
national waterway of which the works here involved are a
pivotal part. It would thus adversely affect the rights and
interests of the United States in matters where, as this
court said in the Sanitary District case, supra, ‘““the na-
tional importance is imminent and direct * * *’ The
United States is thus a necessary and an indispensable
party.

Whenever it appears ‘“that to grant the relief prayed for
would injuriously affect persons materially interested in
the subject-matter who are not made parties to the suit,”’
the court will dismiss the cause, even where the point is
‘“‘not raised by the pleadings or suggested by * * *
counsel.” (Minnesota v. Northern Securities Co., 184 U. S,
199), and this, even though such other parties ‘‘cannot be
joined without ousting jurisdiction.”” (State of California
v. Southern Pacific, 157 U. 8. 229.)

As to the interest of the City of Chicago the record is
eloquent of the fact that cither the original or alternative
decree prayed for in this case would practically ruin her.
Though the Sanitary District initiates taxes, the City of
Chicago suffers from them. She diverts water over which
diversion the Sanitary District has no control. Hers is
the duty of installing meters under the conditions of the
1925 permit. It is her streets that will be torn up if either
decree prayed for is granted. It is her electrical system
that is to be destroyed by the injunction requested. She
must pay for that and suffer otherwise as perhaps no city
was ever made to suffer by acts of its national government.

It is her water system which complainants demand shall
be altered by super-tunnels, pollution and saturation with
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. .chlorine at a cost running into hundreds of millions of
dollars. It is her beautiful water front that is sought to
be ruined and her Chicago River that is to be turned into
a privy vault in the heart of the city. It is her great build-
ings and docks which are to be destroyed. The Sanitary
Distriet has nothing to do with these things.

‘Why the City of Chicago was omitted to be joined is
beyond comprehension. As to whether the case fails if
she is not joined the case of the State of California v.
Southern Pacific Co., 157 U. S. 229, is exactly in point. This
suit cannot proceed without Chicago.

VI.

Complainants have so frequently changed front as to the
nature and extent of the remedy sought that defendants
are now at a loss to know exactly what, if anything, they
do ask.

(1) The original Wisconsin bill sought to enjoin only
that portion of the diversion which was in excess
of the amount which should be authorized by the
Secretary of War.

(2) Complainants, as friends of the court in Sanitary
District v. U. 8., 266 U. S. 405, sought only to enjoin
diversion in excess of the amount authorized by the
Secretary of War.

(3) In the amended bill of Wisconsin and in the bills
of Michigan and New York, complainants seek to
enjoin all diversion.

(4) In the oral argument on the motion to dismiss com-

plainants asserted that 1,000 c.f.s. was sufficient for

- navigation and that the court should so find and
‘enjoin diversion in excess of 1,000 c.f.s.
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(5) In presenting their proofs before the Special Master
complainants offered evidence to show that while
some diversion was necessary for navigation this
was limited to 1,000 c.f.s.

(6) In the oral argument before the Master complain-
ants suggested that the court, if it enters a decree,
should suspend its operation (Master’s Report 139
and 193).

(7) In the briefs of complainants in support of their
exceptions they ask the court to enjoin all diversion.

VII.

Defendants do not abandon, and understand that they do
not lose the opportunity, if the occasion arises, later to
press, certain defenses which are not argued here because
they are not now material to support the findings and
conclusions of the Special Master.

The Master has rested the determination of this case
on his interpretation of Section 10 of the Act of March 3,
1899, that this statute reposes in the Secretary of War
the absolute discretion to authorize defendants’ acts as
not constituting such an obstruction to the navigable
waters of the United States as is inhibited by the statute,
and has therefore found it unnecessary to consider the
contentions made before him by complainants and now re-
peated in their briefs:

(a) That the permit of the Secretary of War was
permissive merely, and that, therefore, the court should
consider the mutual obligations and duties as between
complainants and defendants, and, on a sort of modi-
fied doctrine of the case of Cummings v. Chicago, 188
U. S. 410, should conclude that whatever may be the
authorization defendants hold from the United States,
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yet as against complainants the diversion would be un-
lawful if the effect of it in any way impairs any rights
of complainant states.

(b) That the governing law of this case is the doe-
trine of riparian rights at common law, and, therefore,
if defendants, in any degree diminish the flow of
waters to complainants, as lower riparian owners, a
cause of action accrues to complainants regardless of
the permit of the Secretary of War.

(¢) That in this view, whatever authorization may
be found in the permit of March 3, 1925, it has no ef-
feet on rights and duties as between complainants and
defendants, and that, therefore, regardless of the per-
mit, the court is put to the determination of the rela-

tive rights of quasi-sovereign states as between each
other.

On this aspect of the case, defendants contended—

(a) That the governing rule in international law
as between sovereign states is that there is no servi-
tude in an upper riparian state in favor of a lower
state, and that the various treaties creating limited
servitude in this regard represent concessions as mat-
ters of comity.

(b) That under the doctrine of Kansas v. Colorado,
this court will require such comity as between the
quasi-sovereign states of the Union.

(c) That what will thus be required is not, how-
ever, an application of the common law of riparian
rights, but a fair division of benefits and burdens and
as an example that, in Kansas v. Colorado although
Colorado was taking practically the entire low water
flow of the river, and this taking seriously impaired
agriculfure in the western tier of Kansas counties, yet
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the court, considering the great benefit to Colorado
and the relatively small burden to the Arkansas Valley
in the State of Kansas, balanced the equities and de-
nied the relief.

(d) That similar consideration should govern here
and, regarding the relatively small damage to com-
plainants, and the economic catastrophe to defendants
certain to result from injunction, the court should here
also deny relief.

Defendants also showed and urged that the acquiescence
of complainants for over a quarter of a century while the
great complex sewage, water and electrical system of Chi-
cago was created around and in reliance on this diversion
was a bar to the relief sought. Many cases in American
and English law were cited in support of this contention.

Defendants also showed the impairment of these waters
for navigation by complainants and the Dominion of
Canada chiefly by pollution, but also by diversions. De-
fendants also demonstrated that economie requirements of
a rapidly expanding population in all states littoral of the
lakes had resulted in many artificial changes in terrain and
surface covering that had greatly and adversely affected
the levels of the lake. On this basis, defendants advanced
the defense of unclean hands.

VIII.

The questions raised by the complaint are administrative,
legislative and political and are for this reason beyond
decretal regulation. Injunction is an inappropriate
remedy.

The Master (138-139, 170) has found that the ques-
tions presented are ‘‘peculiarly appropriate for legislative
consideration or administrative action under legislative
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authority’’. He has shown that the situation presents a
complex and difficult problem requiring constant and ex-
pert executive administration, and (139 and 192) that
even complainants recognize this to the extent of asking
the Court to suspend the operation of any decree and itself
undertake this task of determination and administration.
He remarks (170) that the concomitant consideration
of compensating works is within the power of Congress.
He calls attention (181) to the expert equipment of the
War Department to deal with such problems and to the
fact (65) that in granting complainants’ request the
court would be ““compelled to deal with questions essen-
tially of an administrative character.”” Indeed, the Mas-
ter’s thorough discussion of the subject on the above
cited pages demonstrate that the only decree conceivable
here is one whereby the court would undertake to pro-
portion diversion to necessity periodically if not yearly;
to supervise the construction of works to diminish it over
a course of years. If this be doubted it is only necessary
to look to see what the War Department is doing. By a
method of trial and error which the Master says will take
years, it is cooperating with Chicago to control the neces-
sity for increase in diversion. The record in this case is
eloquent of the engineering perplexities which will haunt
every year of this endeavor. There is inevitably involved a
course of complicated continuing administration which the
court will not undertake.

Only the administrative and legislative branches of the
Federal Government can undertake such problems.

The power of Congress over these waters is para-
mount, supreme and exclusive. There is no room in our
system of government for the exercise of two sovereign-
ties over the same subject matter. ‘“ * * * the elementary
and long-settled doctrine is that there can be no divided
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authority over interstate commerce * * *’°. Chicago, Rock
Island and Pacific Railway Co. v. Hardwick Farmers Ele-
vator Co., 226 U. S. 426. Complainant states have not
plenary power to act as guardians of lake levels. At best,
if they were permitted to prevail in such suits as these, they
could prevent only diversions within the United States.
They could not sue, or negotiate with, the British Empire
or prevent diversions within the Dominion of Canada. Only
the United States can protect lake levels from both do-
mestic and foreign diversions. The power of the United
States over lake levels must, of necessity, be paramount,
supreme and exclusive. It is as much to the interests of
¢omplainants as it is to the interests of the other states of
the Union that Congress should have paramount, supreme
and exclusive jurisdiction over these national and inter-
national navigable waters.

The states sacrificed their dominion over waters to cre-
ate a nation. It is hardly to be supposed that they did not
do so on the understanding that what they gave up would
be administered by the constructive, positive and political
power of Congress and not by the negative and purely
judicial power of a court.

Only Congress can dredge lakes, construct dams, dig
canals and build breakwaters. This court cannot.

Only Congress can compose differences between economie
areas, by mutual concession, compromise, composition and
adjustment. This court cannot.

There is scarcely any aspect of this case which does not
broaden and emphasize this view.

This is a controversy between economic areas and not be-
tween states in any fair sense of the term.

Its solution depends on engineers and officers of the Gov-
ernment and not on lawyers and courts.
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A decree in this case could do no one any good. It could
only hamper and embarrass the great constructive solution
contemplated by the Federal Government. It might even
prevent it entirely.

It would be a rash and unprecedented action to impose
against this uniform decision and administration of over a
quarter of a century a judicial decree cutting squarely
across the whole course and policy of Federal legislation,
adjudication and administration and by injunction to co-
erce, frustrate and stultify the judgment and determina-
tion of the rightful arbiters of the important questions en-
trusted to their care.

The suit of a state cannot import into the judicial power
matters allocated by the Constitution to either of the other
two great branches of the Federal Government. (Georgia
v. Stanton, 6 Wall. 50, 75; New Orleans v. Payne, 147 U, S.
261, 266; So. Pac. Co. v. Olympian Dredging Co., 260
U. 8. 205; Monongahela Bridge Co.v. U. S., 216 U. 8. 177;
'U. 8. v. California Land Co., 148 U. S. 31, 43, and cases
there cited; Passaic Bridge Cases, 3 Wall. Appendix 782;
Cherokee Nation v. Georgia, 5 Pet. 1, 29-30; Mass. v. Mellon,
262 U. S. 447.)

The court cannot undertake such regulation as is here
requested.

“‘This power of regulation (fixing rates of speed on
a railroad) * * * isa power legislative in character
* * * the legislation may delegate to an administra-
tive body the execution in detail of the legislative power
of regulation * * * The courts have no right to
intrude upon this function * * * 1In our opinion
the injunction which was issued in this case consti-
tuted, in substance, the operation of a railway * * *
was, in the first place, not within the limits of judicial
power, and in the second place totally inconsistent with
the power of regulation vested unmistakably by the
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legislature in the executive authorities.”” (Honolulu
Co.v. Hawaii, 211 U. S. 282, 291-293; see also Plymouth
Coal Co. v. Pa., 232 U. S. 531, on 543.)

It is one thing to inquire whether rates which have
been charged and collected are reasonable—that is a
judicial act; but entirely different thing to prescribe
rates which shall be charged in the future—that is a
s legislative act.”” (I. C. C. v. Cincinnats, etc. Ry., 167
U. S. 479, 499; C. M., etc., Ry. v. Minnesota, 134 U. S.
418, 458; Reagan v. Farmers Loan and Trust Co., 154
U. 8. 362, 397.)

L Said Mr. Justice Holmes in a very similar case, Missours
. Illinogs, 200 U. S. 496:

“But the fact that this court can decide does not
mean, of course, that it takes the place of a legisla-
ture.”?

[hat, in one sentenée, is the whole of our contention under
his point.

f The problem here requires positive and constructive
neasures. The power invoked must of necessity be wholly
legative and, in these circumstances, tremendously de-
tructive. Complainants seek to invoke that power to co-
rce the legislative and executive departments to a par- .
leular plan of their own choosing.

The court has consistently declined to undertake such
egulation of commerce. Some of the expressions of the
ourt on these principles are excerpted below.

““The proposed bridges will, in some measure, cause
an obstruction of navigation. * * * Bridges are high-
ways as necessary to the commeree and intercourse of
ﬂ}e public as rivers. If every bridge over a navigable
river be not necessarily a nuisance * * * who 4s fo judge
of this necessity? Who shall say what shall be the height
v of a pier, the width of a draw and how it shall be di-
rected, managed and controlled? Is this a matter of




184

judicial diseretion or of legislative enactment? Can
there be a nuisance which is authorized by law? 1In the
course of cevenly years of practical construction of the
Constitution no act of Congress is to be found regu-
lating such erections. * * * Where do we find any
authority in the Constitution or acts of Congress for
assuming it ourselves? These are questions which must
be solved before this court can constitute itself arbiter
pontium and assume the power of deciding where and
when the public necessity demands a bridge, what is
suflicient to draw or how much inconvenience to naviga-
tion will constitute a nuisance. The United States has
no common law offenses and has passed no statute
declaring such an erection be a nuisance. If so, a court
cannot interfere by arbitrary decree either to restrain
the erection of a bridge or to define its form and pro-
portions. It is plain that these are subjects of legisla-
tive, not judicial, discretion. (Passaic Bridge Cases, 3
Wall. 782.) (Bridge case.)

‘It cannot be necessary to say that where a public
work of this character has been inaugurated or adopted
by Congress and its management placed under control
of its officers (referring to the whole system of lake
harbors), there exists no right in any other branch of
the government to forbid the work or to prescribe the
manner m which it shall be executed * * * While the
Engineering officers of the government are. under the
authority of Congress, doing all they can to make the
canal useful to commerce and keep it in good condition,
this court can owe no duty to a state which requires it
to order the City of Duluth to destrov it.”” (Wisconsin
v. Duluth, 96 U. S. 379.)

(* * * Tt does not appear that the Secretary dis-
regarded the fact or that he acted in any arbitrary man-
ner or that he pursued any method not contemplated
by Congress. It was not for the jury to weigh the evi-
dence and determine, according to their judgment, as
to what the necessities of navigation requived, or
whether the bridge was an unreasonable obstruction.
The jury might have differed from the Secretarv. That
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was immaterial, for Congress intended by its legislation
to give the same force and effect to the decision of the
Secretary of War that would have been accorded to
direct action by it on the subject. It is for Congress,
under the Constitution, to regulate the rights of navi-
gation by all appropriate means, to declare what is nec-
essary to be done in order to. free nawvigation from ob-
struction and to prescribe the way in which the question
of obstruction shall be determined. Its action in the
premises cannot be revised or ignored by courts or by
juries.””  (Monongahela Bridge Co. v. U. S., 216 U. S.
177.)

“‘So unfettered is this control of Congress over navi-
gable streams of the country that its judgment as to
whether construction in or over such a river is or is
not an obstacle and a hindrance to navigation, is con-
clusive. Such judgment and determination is the exer-
cise of legislative power in respect of a subject wholly
within its control. * * * The conclusion to be drawn is
that the question of whether the proper regulation and
legislation of this river at the place in question re-
quired that no construction of any kind should be placed
or continued in the river by riparian owners and
whether the whole flow of the stream should be con-
ceded for the use and safety of navigation, are ques-
tions legislative in character, and when Congress de-
termined, as it did by the Act of March 3, 1909, that
the whole river * * * was necessary for the purposes
of navigation of said waters * * * that determination
was conclusive.”” (U. 8. v. Chandler-Dunbar Co., 229
U. 8. 53.)

“It is Congress and not the judicial department, to

- which the Constitution has given the power to regulate
commerce with foreign nations and among the several
states.”” (Transportation Co. v. Parkersburg, 107 U.
S. 691.)

There is another consideration which we do not advance
on technical grounds, but solely for the sake of the light it
may throw on the political nature of this controversy.
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Is this a controversy between stafes in any sense of the
word? We have here thirteen political sovereigns, grouped
seven on one side and six on the other, and a for-
eign sovereignty whose interests are stressed in complain-
ants’ brief. The considerations which brought here
Missouri, Tennessee, Louisiana, Kentucky, Arkansas, and
Mississippi, are equally potent to bring Oklahoma, Kansas,
Nebraska, Iowa and South Dakota. We understand that
the southern and western four-fifths of Minnesota is
ranged against the rest of that state as to which side her
representation here should take.

Is this not rather a contest between economic areas than
a contest between states? And if such be the case, is this
court the tribunal to compose their differences? And if it is,
have any such arbitrary and absolute rights as are advanced
as the basis of this suit any place in the consideration of
it?

‘We think that the Congress was devised and intended
by the Constitution for such purposes as these. One state
is not the nation—but 48 states are. When a controversy
assumes such proportions and takes such directions as
this one has assumed and taken, we believe the question
ipso facto becomes political, and whether it does or not,
the principles which should govern it were well laid down
by Mr. Justice Clark, in New York v. New Jersey, 256 U. S.
296, where he said:

¢«* * x Ve cannot withhold the suggestion in-
spired by a consideration of this case that the grave
problems of sewage disposal presented by the large
and growing populations living on the shores of New
York Bay is one more likely to be wisely solved by co-
operative study and by conference and mutual con-
cession on the part of representatives of the states so
vitally interested in it than by proceedings in any
¢ourt, however constituted.”’
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We think this bill should be dismissed because it asks the
court to invade the constitutional functions of the legisla-
tive and executive departments.

IX.

The special acts cited sustain defendants’ not complain-
ants’ construction of Section 10,

Complainants say (Michigan Brief 160-165) that general
authority was not intended to be delegated to the Chief of
Engineers and Secretary of War by the Act of March 3,
1899, and support their contention by citing certain later
special acts, giving specific authority to the Secretary of
War—the argument being, that, if the general act was in-
tended as sufficient, why should the special acts have been
necessary?

These special acts, cited by complainants and relied
upon by them to sustain this contention are: (1) Sec-
tion 2 of the Act of May 9, 1900, to ‘‘regulate the float-
ing of loose timber and logs, ete.,”” which for convenience
will be called the ‘‘Floating Logs’’ Act; (2) Section 4 of
the Act of March 3, 1905, ‘‘to prescribe regulations to
govern the transporting and dumping into any navigable
water * * * of dredgings * * * and other refuse
material,”’ which for convenience will be called the ¢ Dump-
ing Regulations’” Act; (3) Section 4 of the Act of March 26,
1908, ““to fix * * * pierhead and bulkhead lines * * *
in the inner harbor of San Pedro,’’ which for convenience
will be called the ‘‘San Pedro Harbor’ Act; (4) Section 5
of the Act of March 3, 1909, to make ‘‘regulations for * * *
navigation of the south and southwest passes of the Missis-
sippi * * * as * * * shall seem necessary * * * for
the purpose of preventing any obstruction by the works
therein constructed,’”” which for convenience will be called
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the ‘“Mississippi Passes’ Act; (5) Section 5 of the Act of
August 26, 1912, ‘‘to modify * * * harbor lines in front
of the City of Chicago * * * so as to permit park extension
work * * *? which for convenience will be called the
¢‘Chicago Park Extension’’ Act; (6) Section 1, Chapter
436 of the Act of June 25, 1910, to approve ‘‘plans * * * of
the City of New York * * * to obstruct navigation of any
* * * wywaterway, which does not form a connecting link
between other navigable waters * * *, by closing all or
any portion of the same or by building structures in or
over the same * * *7’ which for convenience will be
called the ‘“New York City’’ Act; (7) Section 1 of the Aet
of March 4, 1913, “‘to make * * * regulations for the
navigation of Ambrose Channel,”” which for convenience
will be called the ‘“Ambrose Channel’”’ Act; (8) Aet of
July 27,1916, “‘to fix * * * pierhead and bulkhead lines
* % * 4y Newport Harbor, California * * *,”” which
for convenience will be called the ““Newport Harber’’ Act,
and (9) Seven ‘‘pending bills before the 70th Session of
Congress,’’ for the construction of bridges ‘‘across Little
Calumet River?’ at Chicago, which for convenience will be
called the “‘Little Calumet Bridges’’ Bills.

An examination of the special acts, relied upon by com-
plainants to sustain this contention, clearly discloses that
the powers specifically delegated by these later acts are
not at all the same powers nor are they within the same
powers as those ‘‘generally delegated”’ by the Act of 1899.

Complainants have quoted (Michigan Brief 164) only
those portions of the ‘‘Floating Logs’” Act which suit their
contention, but omit other important portions thereof which
completely destroy, their contention, as to the Act of 1899.
Section 15 of the latter act provides ‘‘that it shall not be
lawful * * * to float loose timber and logs * * * in
¢+ % * channels actually navigated.”” The ‘‘Floating
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Logs’’ Act provides: ‘‘That the prohibition contained in
Section fifteen of * * * the * * * Act, approved
March third, Eighteen Hundred Ninety-nine, against float-
ing loose timbers and logs * * * in * * * channels
actually navigated * * * shall not apply to any navig-
able * * * waterway * * * whereon the floating of
loose timber and logs * * * is the principal method of
navigation.”” Complainants have failed to quote this por-
tion of the -act and their reason for failing to do so is
obvious. The portions which they have omitted clearly
show that the ‘‘Floating Logs’’ Act is not inconsistent
with the Master’s and defendants’ construction of the Act
of 1899, but, on the contrary, it confirms Section 15 thereof
and repeals it in part, by authorizing the Secretary of
War to make regulations, permitting ‘‘the floating of
loose timber and logs * * * in any navigable * * *
waterway, whereon the floating of loose timber and logs
® * * jg the principal method of navigation’’. Tt clearly
appears, therefore, that the ‘‘Floating Logs’’ Act is not
wnconsistent, but is in complete harmony, with the Aect of
1899, and the Master’s construction thereof.

Section 15 of the earlier act prohibits ‘‘the floating of
loose timber and logs * * * in channels actually navi-
gated,”” whereas the ‘‘Floating Logs’’ Act allows ‘‘the
floating of loose timber and logs * * * in any navigable
* * * waterway, whereon’’ that ‘‘is the principal method
of navigation, * * * subject to the rules and regula-
tions prescribed by the Secretary of War * * *7,

The ‘Dumping Regulations’’ Aect refers to ‘‘any
navigable water’’ regardless of injuries to ‘‘anchorage and
navigation,”” whereas those portions of the Act of March
3, 1899, quoted hy complainants (Mich. Brief 162), au-
thorizes the Secretary of War to ‘‘permit the deposit of
any material,”’ only ‘‘whenever in’’ his ‘‘judgment * * *
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anchorage and navigation will not be injured thereby
* * * 39

The ‘“‘Dumping Regulations’’ Act anthorizes the Secre-
tary of War ‘“to prescribe regulations to govern,”’ whereas
by those portions of the Act of March 3, 1899, quoted by
complainants, the Secretary of War is authorized to ““per-
mit,”’ the deposit of materials. The distinction is that in the
earlier act the Secretary only ‘“may permit,”’ while in the
later one the Secretary may ‘‘prescribe regulations,”’ any
violation of which ‘‘shall be subject to the penalties pre-
seribed in Section 16 of the * * * Aect of March third,
Fighteen Hundred Ninety-nine, for the violation of the
provisions of Section 13 of said Aect.”” It will be seen,
therefore, that the provisions of the ‘‘Dumping Regula-
tions’’ Act are not only entirely consistent with the quoted
portions of the Act of March 3, 1899, but that these provi-
siong of the two acts are mulual and inter-dependent, in
that the violation of ‘‘the regulations’’ authorized by the
later act are ‘‘subject to the penalties’” prescribed by the
earlier one.

In the ““‘San Pedro Harbor’’ Act the Secretary of War
is ““authorized to fix * * * pierhead and bulkhead
lines’’ (complainants say) (Mich. Brief 163), ‘‘in the har-
bor of San Pedro.’”” Here, again, there is a misquotation.
The language is not ““* * * in the harbor of San Pedro,””
but the language is ‘‘in the tnner harbor of San Pedro”’.
Complainants argue that the ‘“San Pedro Harbor’ Act
would have been unnecessary if the Secretary of War had
general authority under Section 11 of the Act of March 3,
1899, which authorizes ‘‘the Secretary of War’’ to estab-
lish “‘harbor lines.”” That does not follow, The ‘“San
Pedro Harbor’’ Act authorizes the establishment, not of
“harbor lines’”’ but of ‘‘pierhead and bulkhead lines,’’ in-
side the harbor lines, that is, ‘‘in the inner harbor of San
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Pedro’’. But there is another distinetion. Section 11 au-
thorizes the Secretary of War to establish ‘‘harbor lines”’
only ‘‘where it is made manifest to the Secretary of War
that the establishment of harbor lines is essential to the
preservation and protection of harbors * * *’, The
““San Pedro Harbor’’ Act permits the establishment of
‘‘pierhead and bulkhead lines’’ (not ‘‘harbor lines’’) even
though it is not ‘‘made manifest * * * that the estab-
lishment of’’ such ‘‘lines is essential to the preservation

and protection * * * of the inner harbor of San Pedro
* * ¥*9)

The ‘‘Mississippi Passes’” Act, authorizing the Secre-
tary of War ““to make * * * rules and regulations for
* * * navigation,”” is not inconsistent with any of the
provisions of the earlier Act of March 3, 1899, which no-
where authorizes ‘‘rules and regulations for * * *
navigation’’ to be made by the Secretary of War. Power
to make rules and regulations cannot be ordered from a
power to permit something. It must be specifically and ex-
plicitly granted. These later acts are, however, forceful
illustrations of the growing tendency of Congress to dele-
gate to the Secretary of War, whenever it sees fit, the full
measure of the inherent powers of Congress over naviga-
tion and interstate commerce. They, therefore, strengthen
rather than weaken the Master’s construction of the Act
.of 1899,

The work authorized by the ‘“Chicago Park Extension’’
Act could not have been permitted by the Secretary of
War under the provisions of Section 11 of the Act of 1899,
relating to ‘‘the establishment of harbor lines’’ for the
reason that this ‘‘park extension work’’ was not ‘“‘essen-
tial to the preservation and protection of harbors’’.

This is borne out by the opinion of the Judge Advocate
General of December 9, 1913, concerning this case and
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addressed to the Secretary of War, in which the Judge
Advocate General says:

“Your authority for the establishment of harbor
lines is found in section 11 of the Aect of March 3,
1899, and appears to be limmited by express language
to cases where it is ‘manifest to the Secretary of War
that the establishment of harbor lines is essential to

the preservation and protection of harbors’.”’
(Judge Advocate General’s Opinion, ‘‘Chicago

Lake Front 4,”” December 9, 1913.)

Consequently, a special act was necessary.

Complainants omit from their quotation of the ‘‘New
York City’’ Act the vital and controlling portions thereof
as follows: “‘by closing all or any portion of the same or by
building struetures in or over the same * * *”7. Of
course, under the Act of 1899, the Secretary of War could
not have authorized the City of New York ‘‘to obstruct
navigation of any * * * waterway * * * Dby closing
all * * * of the same or by building structures in or
over the same * * */’’ thereby, not merely obstructing,
but completely destroying, all navigable capacity. Conse-
quently, a special act was necessary. Furthermore, the
Chief of Engineers had, no doubt, refused his recommenda-
tion.

The ¢ Ambrose Channel’’ Act authorizes the Secretary
of War to ‘““make * * * rules and regulations for * * *
navigation.’’ This special authorization is not inconsistent
with any general authorization, conferred by the Aect of
1899, which nowhere authorizes ‘‘rules and regulations for
* * * navigation,”” to he made by the Secretary of War.

The ‘‘Newport Harbor’’ Act authorizes the Secretary of
War to establish, not ‘‘harbor lines,”’ but ‘‘pierhead and
bulkhead lines * * * in Newport Harbor * * *’’ (Mich.
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Brief 163)—that is, within the harbor. This could not have
been done by the Secretary of War under the general au-
thority, delegated to him by Section 11 of the Act of 1899,
because Section 11 relates to ‘‘harbor lines’’ and not to
““pierhead and bulkhead lines,”’ and because the special
circumstances of the ‘‘Newport Harbor’’ case were such
that it was not ‘‘made manifest * * * that the establish-
ment of’’ such ‘“lines’’ was ‘‘essential to the preservation
and protection of harbors,”” which is a condition precedent
to the exercise of his authority in such a case. Further-
more, the Newport Harbor application did not have the
approval of the Chief of Engineers. He held ‘‘that there
was no harbor in the commercial sense of the word at the
place in question and that such harbor as in any sense
might be there, required no harbor lines for its protection
and preservation. He suggested that the underlying pur-
pose must be the furtherance of a real estate proposition
of some kind’’ (Judge Advocate General’s Opinion 62-400,
January 27, 1915).

In the ‘““Newport Harbor’’ case the Secretary of War
was advised by the written opinion of the Judge Advocate
General that the Secretary of War was without power,
under Section 11 of Act of 1899, to establish the lines in
question for the reason that the Chief of Engineers had
found that the establishment of such lines was not ‘‘essen-
tial to the preservation and protection of harbors.”’

This opinion is, in part, as follows:

“The sole authority for the establishment of harbor
lines is found in section 11 of the River and Harbor
Act of March 3, 1899, * * *

# * y

““Thus it is that hefore harbor lines can be estab-
lished it must be manifest that they are essential to
the preservation and protection of a harhor’’. (Judge

* * * #
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Advocate General’s Opinion, 62-400, January 27,
1915.)

Under these circumstances, of course, it was necessary
for those interested in the ‘“Newport Harbor’’ ecase to
have a special act authorizing the Secretary of War to
establish the lines in question, because he was not au-
thorized to do so under Section 11 of the Aet of 1899,
inasmuch as it was not ‘“‘made manifest to’’ him ‘‘that the
establishment of”’ these lines was ‘‘essential to the preser-
vation and protection of harbors * * *7,

The pendency of the ‘‘Little Calumet Bridges” bills
has no bearing whatever upon the construction of Section
10 of the Act of 1899. These bills are apposite to Section 9,
and not to Section 10, of that Act. But ‘‘the navigable
portions’’ of Little Calumet River do not ‘‘lie wholly
within the limits of a single state * * *’? and, therefore,
the bridges across the Little Calumet River do not come
within the first proviso of Section 9, which permits the
building of a bridge with the ‘‘anthority of the legislature
of a state across rivers and other waterways, the naviga-
ble portions of which lie wholly within the limits of a single
state, provided the location and plans thereof are sub-
mitted to and approved by the Chief of Engineers and
Secretary of War * * *7,

Therefore, express authority of Congress is necessary
for the authorization of these bridges.

Of these special acts, relied upon by complainants, only
the ‘““New York City’’ Act is apposite to Section 10, but
what was there sought to be done is not within its pro-
visions. In the ‘““New York City’’ case it was not desired
merely to ‘‘alter or modify the * * * capacity’’ of navigable
waters. In that Act, the authority granted was ‘‘to ob-
struct navigation’’ of the waterways in question, ‘“by clos-
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ing all * * * of the same or by building structures in
or over the same * * *?°. This amounted to a complete
destruction of all navigable capacity and was not merely an
““alteration or modification’’ of the navigable capacity.

The ‘‘Dumping Regulations’ Act is apposite to Section
13 of the Act of 1899. It does not require, as does Sec-
tion 13, any finding that ‘‘anchorage and navigation will
not be injured’’. It also authorizes the Secretary of War
to make ‘‘regulations,’’ a power not delegated in Section
13.

The ‘‘San Pedro Harbor,”” the ‘‘Chicago Park Exten-
sion,”” and the ‘‘Newport Harbor’’ acts are apposite, not
to Section 10, but to Section 11, which authorizes the
‘‘establishment of harbor lines” only ‘‘where it is mani-
fest that”’ such lines are ‘‘cssential to the preservation
and protection of harbors”’.

The ‘“ Ambrose Channel’’” and the ‘‘Mississippi Passes?”’
acts, which authorize the making ‘‘of regulations’’ are
apposite to no part of the Act of 1899, which nowhere
authorizes ‘‘the making of regulations”’.

The ¢‘Little Calumet Bridges’’ bills are apposite, not to
Section 10, but to Section 9, and they do not come within
the provisions of Section 9, because ‘‘the navigable por-
tions’’ of the Little Calumet River do not ‘‘lie wholly
within the limits of a single state’’.

These special acts, therefore, being neither apposite to,
nor within, the provisions of Section 10, certainly can have
no bearing upon its construction. They do, however, em-
phasize the growing tendency of Congress to delegate to the
Secretary of War, whenever it sees fit, the full measure
of its inherent powers over navigation and interstate
commerce,



196

Consequently these special acts strengthen, rather than
-weaken, the interpretation and construction placed upon
Section 10 in the Master’s Report.

X.

Complainants must show a clear legal right to the relief
prayed. There can be no pretense that they have in any
manner brought themselves within the test established
by the court for suits between states.

Missouri v. Illinois, 200 U. S. 496.

“But it does not follow that every matter which
would warrant a resort to equity by one citizen against
another in the same jurisdiction equally would war-
rant an interference by this court with the action of a
state. * * * Before this Court ought to intervene,
the case should be of serious magnitude, clearly and
fully proved and the principle to be applied should be
one which the court is prepared deliberately to main-
tain against all considerations on the other side.”’

See also,
New York v. New Jersey, 256 U. S. 296.
North Dakota v. Minnesota, 263 U. S. 365.
Kansas v. Colorado, 185 U. S. 125.
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CONCLUSION.

This bill should be dismissed because:

1. It is a suit in the name of states and navigation but in
the interest of individuals in violation of the eleventh
amendment.

2. It is no just sense a suit between states. It is a con-
troversy between economic areas, one of which crosses
an international boundary. Its bearings are all political
and its determination is peculiarly a function of Con-
gress and not of this court.

3. It addresses a fundamental and intricate national prob-
lem, capable of many solutions which would be bene-
ficial to the general good and seeks to restrict its deter-
mination to a single solution, inimical to the general
good and beneficial to a single economic area and par-
ticular private interests.

4. It is an attempt to coerce the discretion of the legisla-
tive and executive departments of government in a mat-
ter committed exclusively to their care, and to embar-
rass and control the negotiations of government with
a foreign state.

5. Solution of the problem presented involves continuous
administration and relations with a foreign nation. As
between states, it requires co-operation, composition
and adjustment. Such solution is impossible in the
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judicial field of absolute rights, instant determination
and irrevocable decree—in a word, this is a problem
which is political, legislative and administrative and
not judicial in its nature.

. The bill fails in every juridical requirement. It shows

no right, no wrongful act, no injury. It is brought by
the wrong parties complainant. It fails to join indis-
pensable parties. The controversy is not presented in
a manner appropriate to judicial cognizance. The com-
plaint properly lies in the Constitutional field of other
branches of the Federal Government. The relief prayed
for is inappropriate to the functions and facilities of
the court, outside its jurisdiction, and has incidental
bearings repugnant to its purpose.

. The decree of the court in Sanitary District v. United

States and the permit of the Secretary of War issued in
compliance therewith (both patent on the face of the
bill), are a complete and conclusive answer to the com-
plaint. ‘

. The bill is inappropriate to the subject-matter of the

suit, to the jurisdiction of the court and to the nature
of the questions involved.

. The proof of injury is derivative, remote, indefinite and

insufficient.

The injunction prayed would wreak a vast calamity
with no correlative benefit to anybody.

The action has failed in every aspect—procedural, fac-
tual and equitable,
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The bills of complaint in the three cases here involved
should be dismissed at the cost of the complainants.

Respectfully submitted,

Oscar H. CARLSTROM,
Attorney General, State of Illinois.

Cyrus Digrz,
Hvuceu S. JorNSON,
Special Counsel for Illinois

Macray HovxE,
Attorney, The Sanitary District
of Chicago.
James M. BEeck,
James HamiuTon Lewrs,
GrorgE F. BarrETT,
Louis J. Benax,
Epmuxp D. Abcock,
Solicitors for Defendant,
Sawitary District of Chicago.
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