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DISTRICT OF CHICAGO,
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To

OSCAR E. CARLSTROM,
Attorney General of the State of Ilinois,
Solicitor for Defendant State of Illinois,

CLYDE L. DAY and
EDMUND D. ADCOCK,
Solicitor for Defendants and each of them:

Please take notice that the annexed motion for leave to
amend and to join as complainants will be submitted at
the opening of court on the fifth day of October, 1925,
or as soon thereafter as counsel can he heard. '

HERMAN L. EKERN,
Attorney General of the State
of Wisconsin,

CLIFFORD L. HILTON,
Attorney General of the State
of Minnesota.

C. C. CRABBE,
Attorney General of the State
of Ohio.

GEORGE W. WOODRUFF,
Attorney General of the State
of Pennsylvania.

Solicitors.
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STATE OF WISCONSIN, STATE OF
MINNESOTA, STATE OF OHIO, and
STATE OF PENNSYLVANIA,

Complainants,

.

STATE OF ILLINOIS and SANITARY
DISTRICT OF CHICAGO,

Defendants.

MOTION TO AMEND

And now comes the state of Wisconsin, complainant,
and begs leave to file in this cause the amended bill,
a copy of which is hereto attached, and the state of
Minnesota, the state of Ohio and the state of Pennsyl-
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vania beg leave to be joined as complainants in said
action.
HERMAN L. EKERN,
Attorney General of the State
of Wisconsin,
CLIFFORD L. HILTON,
Attorney General of the State
of Minnesota.
C. C. CRABBE,
Attorney General of the State
of Ohio.
GEORGE W. WOODRUFTF,
Attorney General of the State
of Pennsylvania.
Solicttors.



IN THE

SUPREME COURT OF THE
UNITED STATES

October Term, 1925

No. —Original
In Equity

STATE OF WISCONSIN, STATE OF
MINNESOTA, STATE OF OHIO, and
STATE OF PENNSYLVANIA,
Complainants,
.

STATE OF ILLINOIS and SANITARY
DISTRICT OF CHICAGO,

Defendants.

BILL OF COMPLAINT

To The Honorable, The Chief Justice and Associate
Justices of the Supreme Court of the
United States:

The State of Wisconsin, one of the United States of
America, by its solicitor, Herman L. Ekern, Attorney
General of said state, the State of Minnesota, by its solic-
itor, Clifford L. Hilton, Attorney General of said State,
the State of Ohio, by its solicitor, C. C. Crabbe, Attorney
General of said state, and the State of Pennsylvania, by
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its solicitor, George W, Woodruff, Attorney General of
said state, bring this bill of complaint against the State
of Illinois and the Sanitary District of Chicago, and
your orators complain and allege:

1. The State of Wisconsin, the State of Minnesota,
the State of Ohio and the State of Pennsylvania each is
one of the States of the United States of America, and
this action is brought on its and their behalf as such
States of the United States of America.

2. The defendant, State of Illinois, is also one of the
States of the United States of America, and the defend-
ant, Sanitary District of Chicago, is a public corporation
organized and existing under and by virtue of the laws
of the said State of Illinois and is a citizen of said last
named State.

3. This action is brought in the Supreme Court of the
United States in the exercise of the original jurisdiction
of said Court, on the ground that it is an action in equity
relating to a controversy between two or more states of
the United States and also between States of the United
States and a citizen of another State.

4. The State of Wisconsin has approximately 350
miles of shore line along Lake Michigan, and included
in the said shore line are thirteen harbors with facilities
for the loading and unloading of vessels navigating the
said Lake Michigan and the other Great Lakes. The said
harbors are as follows: Milwaukee, Manitowoc, Green
Bay, Sheboygan, Marinette, Racine, Kenosha, Port Wash-
ington, Kewaunee, Algoma and Sturgeon Bay. The total
amount of freight received at and shipped from the said
thirteen harbors  during the year 1923, exclusive of
freight received or shipped by carferry, was in excess
of 9,000,000 tons. The State of Wisconsin has approxi-



mately 150 miles of shore line along Lake Superior, and
included in the said shore line are the harbors of Duluth-
Superior, Port Wing, and Ashland, the total traffic of
which including the Duluth-Superior harbor in 1923 was
in excess of 67,000,000 tons.

5. The State of Minnesota has approximately 75
miles of shore line along Lake Superior and included in
said shore line are the harbors of Duluth-Superior, Grand
Marais, Warroad, Zippel Bay and Baudette, which said
harbors had a combined tonnage during the year 1923 of
about 60,000,000 tons.

6. The State of Ohio has approximately 230 miles of
shore line along Lake Erie, and included in the said shore
line are the harbors of Toledo, Put-In-Bay, Marblehead,
Kelleys Island, Port Clinton, Sandusky, Huron, Vermil-
ion, Lorain, Cleveland, Fairport, Astabula and Conneaut,
which during the year 1923 had a combined tonnage, ex-
clusive of freight received or shipped by carferry, of
more than 76,000,000 tons.

7. The State of Pennsylvania has approximately 40
miles of shore line along Lake Erie, and included in the
said shore line is the harbor of Erie. The total amount
of freight received at and shipped from said harbor
during the year 1923 was 3,766,389 tons.

8. The State of Illinois has approximately 60 miles
of shore line along Lake Michigan, comprising the east-
ern boundary of the counties of Lake and Cook in said
State. Up to the year 1900, a natural stream of water
called the Chicago River flowed through said Lake and
Cook counties, one branch in a northerly direction and
the other in a southerly direction, and emptied into Lake
Michigan at a point in the city of Chicago.

9. In the year 1889 the legislature of the State of
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Illinois enacted a statute entitled “An act to create sani-
tary districts and remove obstructions in the Des Plaines
and Illinois Rivers,” approved May 20th, 1889 and pub-
lished in the Laws of Illinois for the year 1889 commenc-
ing at page 186; which act authorized the organization
of public corporations to be known as sanitary districts,
with power, among other things, to construct, maintain
and operate drainage canals or channels for the disposal
of drainage and sewage. By sections 23 and 24 of the
said act, it was further provided as follows, to-wit:

“Sec. 23. 1f any channel is constructed under the
provisions hereof by means of which any of the waters
of Lake Michigan shall be caused to pass into the Des
Plaines or Illinois rivers, such channel shall be con-
structed of sufficient size and capacity to produce and
maintain at all times a continuous flow of not less
than 300,000 cubic feet of water per minute, and to
be of a depth of not less than fourteen feet and a cur-
rent not exceeding three miles per hour, and if any
portion of any such channel shall be cut through a
territory with a rocky stratum where such rocky stra-
tum is above a grade sufficient to produce a depth of
water from Lake Michigan of not less than eighteen
feet, such portion of said channel shall have double the
flowing capacity above provided for, and a width of
not less than one hundred and sixty feet at the bot-
tom capable of producing a depth of not less than
eighteen feet of water. If the population of the dis-
trict drained into such channel shall be made and kept
of such size and in such condition that it will produce
and maintain at all times a continuous flow of not less
than 20,000 cubic feet of water per minute for each
100,000 of the population of such district, at a current
of not more than three miles per hour, and if at any
time the general government shall improve the Des
Plaines or Illinois rivers, so that thie same shall be ca-
pable of receiving a flow of 600,000 cubic feet of water
per minute, or more, from said channel, and shall
provide for the payment of all damages which any
extra flow above 300,000 cubic feet of water per min-
ute from such channel may cause to private property
so as to save harmless the said district from all lia-
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bility therefrom, then such sanitary district shall with-
in one year thereafter, enlarge the entire channel lead-
ing into said Des Plaines and Illinois rivers from said
district to a sufficient size and capacity to produce and
maintain a continuous flow throughout the same of not
less than 600,000 cubic feet of water per minute with
a current of not more than three miles per hour, and
such channel shall be constructed upon such grade as
to be capable of producing a depth of water not less
than eighteen feet throughout said channel, and shall
have a width of not less than one hundred and sixty
feet at the bottom. In case a channel is constructed in
the Des Plaines river as contemplated in this section it
shall be carried down the slope between Lockport and
Joliet to the pool commonly known as the upper basin,
of sufficient width and depth to carry off the water
the channel shall bring down from above. The dis-
trict constructing a channel to carry water from Lake
Michigan of any amount authorized by this act may
correct, modify and remove obstructions in the Des
Plaines and Illinois rivers wherever it shall be neces-
sary so to do to prevent overflow or damage along
said river, and shall remove the dams at Henry and
Copperas Creek in the Illinois river, before any water
shall be turned into the said channel. * * *

“Sec. 24. When such channel shall be completed,
and the water turned therein, to the amount of three
hundred thousand cubic feet of water per minute, the
same is hereby declared a navigable stream, and when-
ever the general government shall improve the Des
Plaines and Illinois rivers, for navigation, to connect
with this channel, said general government shall have
full control over the same for navigation purposes, but
not to interfere with its control for sanitary or drain-
age purposes.”

10. In November and December of the year 1889, de-
iendant, the Sanitary District of Chicago, was organized
as a sanitary district under the act of 1889 hereinbefore
referred to, and has since continuously existed as such
sanitary district under the said act of 1889 and the acts
amerdatory thereof and supplementary thereto. At the
time of its organization said defendant district consisted



of a territory about 185 square miles in area. By suc-
cessive acts of the legislature of Illinois the area of said
defendant district has been increased from time to time,
and as your orators are informed and verily believe and
therefore aver, its area is now approximately 395 square
miles, extending from the Illinois-Indiana State line on
the south and east to the northerly boundary of Cook
county on the north, with about 33 miles of frontage on
Lake Michigan, and comprises the entire city of Chi-
cago together with large areas of land to the south, west
and north of said city.

11. On or about the 3rd day of September 1892, de-
fendant Sanitary District of Chicago, acting as a subord-
inate agency of the defendant, State of Illinois, pursuant
to the act of 1889 hereinbefore referred to, commenced
the construction of a canal or channel commencing at a
point in the west fork of the south branch of the Chicago
river about 6 miles above the mouth of said river, and
extending in a general westerly direction for a distance
of about 32 miles to a point near the city of Joliet, Illi-
nois. At its westerly terminus said canal was made to
connect with the Des Plaines river, a stream flowing
in a westerly and southwesterly direction and forming a
tributary of the Illinois river, which latter river in turn
flows in a westerly and southwesterly direction and forms
a tributary of the Mississippi river.

12. In the construction of said canal it was at all
times the plan of the defendant, State of Illinois, and
the defendant, Sanitary District of Chicago, that the
said canal should be used as a passage-way for the sew-
age of the territory comprising the Sanitary. District of
Chicago, to the end that such sewage might be carried
down the said canal into the Des Plaines and Illinois
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rivers; and in order to accomplish the said purpose it
was the intention of said defendants at and prior to the
commencement of the construction of said canal to di-
vert from Lake Michigan, and pass through the said
canal, such amounts of water as might be deemed by
said defendants to be necessary for the proper dilution
of the said sewage and its propulsion through the canal
and the Des Plaines and Illinois rivers. In pursuance of
such intention, and prior to the completion of said canal,
the legislature of the defendant State of Illinois enacted
in the year of 1895 an amendment to section 20 of the
act of 1889 hereinbefore referred to, which amend-
ment is published in the Laws of Illinois for the
year 1895 commencing at page 168 thereof, and provides
that any sanitary district organized under the provisions
of the act of 1889 and maintaining a channel which caus-
es the discharge of sewage into or through any river
beyond the limits of such district, “shall, at the time
any sewerage is turned into or through any such channel
or channels, turn into such channel or channels not less
than 20,000 cubic feet of water per minute for every
100,000 inhabitants of said district, and shall thereafter
maintain the flow of such quantity of water.”

13. Upon the completion of the said canal, the de-
fendant, Sanitary District of Chicago, in compliance with
section 27 of the said act of 1889, applied to the Gover-
nor of the State of Illinois for authority to commence
the use of said canal, and such authority was granted
by the said governor on behalf of the defendant State
of Illinois, and thereupon, on or about the second day of
January, 1900, said defendant District commenced the
diversion of water from Lake Michigan into the Chi-

cago river, and thence into and through the said canal,
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in such amounts and at such velocity as to reverse the
flow of the Chicago river and create a steady and unin-
terrupted flow of water, from said day down to the
present time, from Lake Michigan through the Chicago
river to the said canal, thence through the said canal to
the Des Plaines river near Joliet, and thence down the
Des Plaines and Illinois rivers to the Mississippi river.

14, The primary object and purpose of the act of
1889 hereinbefore referred to, as said act was construed
by the highest court of the State of Illinois in the case of
People v. Nelson, 133 111. 565, 27 N. E. 217, and Beidler
v. Sanitary District of Chicago, 211 Ill. 628, 71 N. E.
1118, was to provide a method of disposing of the sew-
age of the city of Chicago and contiguous territory, and
the canal constructed by the defendant district as herein-
before described has been continuously used for such
purpose since the month of January, 1900. By the terms
of the act of 1895 referred to in paragraph 12 hereof, de-
fendant State of Illinois has undertaken to make it the
legal duty of the defendant, Sanitary District of Chicago,
to pass water through the said canal at the rate of
20,000 cubic feet per minute, or 333 1-3 cubic feet per
second, for every 100,000 inhabitants of the territory
composing the Sanitary District of Chicago. At the time
of the passage of said act of 1895, and at all times since,
it was well known to the legislature of the State of
Illinois and to the officers of the defendant Sanitary Dis-
trict of Chicago, that the only source from which water
in such quantities as required by said act could be ob-
tained was by the diversion of water from Lake Michi-
gan, and it was at all of said times the intention of said
legislature that the duty which it sought to impose upon
the defendant District by the said act of 1895 should be
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performed by means of such diversion. According to
the census of 1920, the population of the Chicago Sani-
tary District was 2,963,090 in that year, and as your
orators are informed and verily believe and therefore
aver, the population of said district is now in excess of
said number, and therefore the effect of the said act
of 1895 is to direct the defendant, Sanitary District of
Chicago, to divert water from Lake Michigan at the
present time at the rate of not less than 9,876 cubic
feet per second.

15.  Subsequent to the opening of the said canal, and
in the year 1903, the defendant, State of Illinois, by an
act of its legislature approved May 14th, 1903, and pub-
lished in the Laws of Illinois for the year 1903 com-
mencing on page 113, undertook to authorize the de-
fendant, Sanitary District of Chicago, to construct and
operate a plant for the generation of electrical energy by
hydraulic power derived from the water passing from
Lake Michigan through the said canal. The provisions
of said act with reference to said subject are as follows,
to-wit :

“Sec. 5. That the said sanitary district of Chicago
is hereby authorized to construct all such dams, water-
wheels and other works north of the upper basin of
the Illinois and Michigan Canal as may Dbe necessary
or appropriate to develop and render available the
power arising from the water passing through its main
channel and any auxiliary channels now, or hereafter,
constructed by said district.

“Sec. 6. That the power made available by the
works constructed under the provisions of this act
shall be converted into electrical energy, and shall be
transmitted to the various cities, villages and towns
within said sanitary district, or adjacent to the main
channel of said sanitary district, and may be used in the
lighting of said cities, villages and towns, or parts

thercof, or for the operation of pumping plants or
machinery used for municipal purposes or for public
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service, or may be disposed of to any other person or
corporation, upon such terms and conditions as may
be agreed to by the said sanitary district: Provided,
however, that it shall be the duty of said sanitary dis-
trict to utilize so much of said power as may be re-
quired for that purpose to operate the pumping sta-
tions, bridges and other machinery of said sanitary
district.”

16. Under and by virtue of the authority attempted
to be conferred on the defendant District by the defend-
ant State of Illinois in said act of 1903, said District
constructed and placed in operation a hydro-electric
power plant at Lockport, near the western terminus of
the said canal, and has continuously operated the same
since its completion in the month of November, 1907.
The said power plant is capable of developing in ex-
cess of 36,000 horsepower of electrical energy and does
in fact develop and generate, as your orators are in-
formed and verily believe and therefore aver, in excess
of 20,000 horsepower continuously throughout the year.
The electrical energy thus generated is mainly transmitted
to the city of Chicago and there sold for municipal and
commercial purposes, and, as your orators are informed
and verily believe and therefore aver, the operations of
said plant since the year 1907 have produced many mil-
lions of dollars of gross revenue to the defendant Sani-
tary District of Chicago and have earned for the said
District many millions of dollars of profits over and
above the cost of operating the said plant, including prop-
er allowances for depreciation and a reasonalle return
upon investment therein,

17. Since the completion of said hydro-electric de-
velopment near the western terminus of said canal, the
object and purpose of the defendants in the operation of
the said canal and in the diversion of water from Lake
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Michigan through the same has been and is now two-
fold, to-wit: the disposition of the sewage of the de-
fendant Sanitary District of Chicago, and the generation
and sale of electrical energy.

18. According to the reports of the engineers of the
defendant, Sanitary District of Chicago, the yearly mean
amount of water passing through the said canal at its
westerly terminus, practically all of which is water
diverted from Lake Michigan, is as follows for the years
1900 to 1917, inclusive:

Cubic Feet Cubic Feet
Year per Second Year per Second
1900, e 2,900 1909 2,766
1901 e 4,046 1910, e 3,458
1902.....coee 4,302 1910 6,445
1903 e 4971 1912 e 6,424
1904 s 4,793 1913, e 7,191
1905. e 4,480 1914 e 7,105
1906.... ool 4,473 1915 e 6,971
1907 e 5116 1916, 7,325
1908..ecieeaaeee 4,421 1917 7,786

—which figures, as your orators are informed and be-
lieve and therefore aver, are based on methods of cal-
culation which result in very considerably underesti-
mating the actual amounts of flow through the canal
Your orators are informed and verily believe and there-
fore aver that the actual mean diversion of water from
Lake Michigan through said canal for the year 1917 was
about 8,800 cubic feet per second, and that such diver-
sion beginning with the year 1918 and taken down to the
present time has been in excess of 8,800 cubic feet per
second.
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19. Al of the water diverted from Lake Michigan by
the defendants in the manner hereinbefore set forth is
carried into the Mississippi valley and hence is perman-
ently abstracted from the Great Lakes system. As the
result of such diversion, the mean level of the water in
Lakes Michigan, Huron, Erie and Ontario and in the
various waterways connecting said lakes, and in the
St. Lawrence River above tide-water, has been lowered
not less than six inches below the level that would exist
in said lakes and waterways in the absence of such diver-
sion; and as the amount of diversion in cubic feet per
second becomes greater, the amount of lowering of the
level of said lakes and waterways increases in proportion.

20. At no time during the period of at least ten
years last past has it been necessary for the protection
of the health of the people of defendant district, or for
any other purpose, that the sewage of the Sanitary Dis-
trict of Chicago be disposed of by means of the said
canal. On the contrary, it has been entirely feasible dur-
ing all of said period, and is now feasible, for said Dis-
trict to adopt and use scientific methods of sewage dis-
posal, such as are in practical and successful operation
in many large cities throughout the world, which would
involve no permanent diversion of water from Lake
Michigan and no pollution of the waters of said lake.

21. The lowering of the level of Lake Michigan, as
described in paragraph 19 hereof, has seriously dimin-
ished the utility of the ports of Wisconsin located on
said Lake and enumerated in paragraph 4 hereof, in that
it has reduced by at least six inches in each of said Lake
Michigan ports in Wisconsin the draft of vessels which
can be accommodated therein for loading and unloading.
Over eighty per cent of the tonnage of freight received
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at said Lake Michigan ports consists of coal which 1s
shipped in from the eastern States and which, except
for the amount consumed at the said ports themselves,
is thence carried by rail to a large number of cities, vil-
lages and towns in the State of Wisconsin in other
states to the west of Wisconsin, and constitutes the prin-
cipal source of supply of coal for the State of Wiscon-
sin in its proprietary capacity, as owner of many public
building and institutions, and for many thousands of
individuals and industrial plants located in said state.
The said coal is brought to the said ports in vessels of
a type peculiar to the Great Lakes, known as bulk
freighters, having an enormous carrying capacity and
capable of being operated at very low rates of freight
when loaded to maximum capacity ; but for every inch of
their normal draft which said vessels are unable to utilize,
‘their cargo-carrying capacity is reduced by many tons,
and the resulting increase in freight cost per ton becomes
and is a burden upon the State of Wisconsin in its pro-
prietary capacity and upon many thousands of the peo-
ple of said state. The only method that lies within the
power of said state to relieve itself and its people of the
said burden is by accepting the alternative burden of
dredging its said harbors to a sufficient additional depth
to offset the effect of defendants’ acts; but such dredging
if undertaken would necessitate the expenditure of large
sums of money, not once only but year after year, on ac-
count of the constant tendency of the dredged lake bed
to become filled in and restored to its natural level.

22. In addition to the ports hereinbefore enumerated,
there are a large number of ports located on the shore of
Lake Michigan in the States of Illinois, Indiana and
Michigan, on Lake Huron in the State of Michigan and
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the Dominion of Canada, on Lake Erie in the States of
Michigan, Ohio, Pennsylvania and New York and the
Dominion of Canada, and on Lake Ontario in the State
of New York and the Dominion of Canada. The lower-
ing of the level of all of said lakes by the acts of defend-
ants, as above set forth, has lessened the utility of all of
the ports on the said lakes, and of the waterways con-
necting said lakes, in the same manner as hereinbefore
described with reference to the Wisconsin ports on Lake
Michigan, with the result that in the conduct of trans-
portation between Wisconsin, Minnesota, Ohio and
Pennsylvania ports and the said ports in other states,
the possible loading of vessels bound to or from such
other ports is reduced by many tons, for each trip of each
vessel to or from a port whose harbor is not deep enough
to accommodate the maximum draft of such vessel, below
the loading which would be possible if the levels of said
lakes had not been lowered by the acts of the defendants.
Such lowering of the water levels in ports of other States
and in the said connecting waterways affects not only
the traffic between said States and the Lake Michigan
ports of Wisconsin, but also the traffic between said
States and the Wisconsin-Minnesota ports of Duluth-
Superior, Ashland, Washburn, Grand Marais and Port
Wing located on Lake Superior. The commerce between
the Wisconsin ports last named and the various ports
on Lakes Michigan, Huron, Erie and Ontario amounts
to many millions of tons each year, the principal com-
modities thus transported being iron ore, coal and grain,
As your orators are informed and verily believe, the to-
tal annual loss due to the lowered carrying capacity of
lake vessels and chargeable directly to the diversion of
water by the defendants, amounts to many million of dol-
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lars, and a large part of said loss falls upon the people of
the states of Wisconsin, Minnesota, Ohio and Pennsyl-
vania, and is widely distributed through all parts of said
states.

23. In addition to lowering the levels of Lakes Michi-
gan, Huron, Erie and Ontario in the manner hereinbefore
set forth, the diversion of water by the defendants has
seriously impaired the navigability of the Chicago River,
a navigable waterway of the United States, by introduc-
ing into said river a current so swift as to make the navi-
gation thereof exceedingly difficult and dangerous. Prior
to the commencement of said diversion of water, the
Chicago River constituted an inner harbor of great im-
portance, handling between six and eight millions of tons
of inbound and outbound freight each year, a consider-
pbld portion of which constituted commerce between
citizens of Wisconsin and citizens of Illinois;
but since the commencement of said diversion, the
commerce of said harbor has become reduced
to less than one-third of the said tonnage, largely because
of the difficulties of navigation resulting from the said
diversion; and, in addition, certain portions of the Chi-
cago river have become entirely closed up by reason
of the said diversion and are no longer accessible to the
commerce of the people of Wisconsin,

24. Prior to the construction of the said canal by the
defendant Sanitary District of Chicago, the Chicago, Des
Plaines and Illinois rivers constituted a navigable water-
way of the United States extending from Lake {ichigan
on the east to the Mississippi river on the west. In the
construction of the said canal, the defendant District
modified and altered the said navigable waterway by di-
verting portions of the Des Plaines river from its original
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bed, and in the operation of said canal said defendant
has further modified and rendered the said natural water
waterway practically inaccessible from Lake Michigan by
causing the west fork of the south branch of the Chi-
cago river, west of the commencement of said canal, to
become filled up and useless. As a result of said acts of
said defendant, the said canal has become in fact a sub-
stitute for the old navigable waterway hereinbefore re-
ferred to, and is now the only practicable means of navi-
gation by water from Lake Michigan to the Mississippi
river; but in spite of the fact that the defendants have
thus destroyed and rendered useless a navigable water-
way of the United States, said defendants have always
expressly refused to concede that the canal thus substi-
tuted for the said waterway is itself a navigable water-
way of the United States, and on the contrary the defend-
ant State of Illinois, in section 24 of the act of 1889
quoted in paragraph 9 hereof, has undertaken to bar the
government of the United States from all control or au-
thority over the said canal until such time as said govern-
ment shall comply with certain conditions therein named,
and has undertaken to make the control and authority of
said government, upon compliance with said conditions,
subnrdinate to the uses of the said canal for sanitation
and drainage purposes.

25. The amount of water necessary to permit the said
camal to be operated for navigation purposes only, as your
orators are informed and verily believe and therefore
aver, does not at the present time exceed 500 cubic feet
per second, and the amount of water which may in the
future be required for the operation of said canal for
navigation purposes only, if permitted to be operated for
such purposes, will not exceed one thousand cubic feet
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per second, as your orators are informed and verily be-
lieve and therefore aver, even if the said canal should
come to be utilized to the fullest extent to which it is phys-
ically capable of being used for the purposes of naviga-
tion.

26. Prior to the opening of the said canal, and on
the 8th day of May, 1899, the Secretary of War of the
United States, the Honorable Russell A. Alger, at the
instance of the defendant, Sanitary District of Chicago,
issued a document purporting to authorize said defendant
to open a channel connecting the Chicago River with the
said canal and to cause the waters of the Chicago River
to flow through the same, which document is in the fol-
lowing words and figures, to-wit:

“Whereas by section 10 of an act of Congress ap-
proved March 3, 1899, entitled ‘An act making appro-
priations for the construction, repair, and preserva-
tion of certain public works on rivers and harbors, and
for other purposes,” it is provided that it shall not be
lawful to alter or modify the course, location, condi-
tion, or capacity of the channel of any navigable water
of the United States unless the work has been recom-
mended by the Chief of Engineers and authorized by
the Secretary of War prior to beginning the same; and

“Whereas the sanitary district of Chicago, a muni-
cipal corporation organized under the laws of the
State of Illinois, has constructed an artificial channel
from Robey Street, Chicago, to Lockport, and has been
heretofore granted permission by the Secretary of
War to make certain improvements in the Chicago riv-
er for the purpose of correcting and regulating the
cross section of the river so as to secure a flowage
capacity of 300,000 cubic feet per minute with a veloc-
ity of 14 miles an hour, it being intended to connect
the said artificial channel with the West Fork of the
South Branch of Chicago River at Robey Street in
the said city of Chicago; and

“Whereas the said sanitary district of Chicago has
now applied to the Secretary of War for permission
to divert the waters of the said Chicago River and
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cause them to flow into the said artificial channel at
Robey street, as aforesaid; and

“Whereas the said sanitary district of Chicago re-
presents that such movable dams and sluice gates as
are necessary to at all times secure absolute and com-
plete control of the volume and velocity of flow through
the Chicago River have been constructed;

“Now, therefore, the Chief of Engineers having
consented thereto, this is to certify that the Secretary
of War hereby gives permission to the said sanitary
district of Chicago to open the channel constructed and
cause the waters of Chicago River to flow into the
same, subject to the tollowing conditions:

“1. That it be distinctly understood that it is the
intention of the Secretary of War to submit the ques-
tions connected with the work of the sanitary district
of Chicago to Congress for the consideration and final
action, and that this permit shall be subject to such
action as may be taken by Congress.

*2. That if at any time it becomes apparent that
the current created by such drainage works in the
South and Main Branches of Chicago River be un-
reasonably obstructive to navigation or injurious to
property, the Secretary of War reserves the right to
close said discharge through said channel or to modify
it to such an extent as may be demanded by naviga-
tion and property interests along said Chicago River
and its South Branch.

“3. That the sanitary district of Chicago must as-
sume all responsibility for damages to property and
navigation interests by reason of the introduction of
a current in Chicago River.

“Witness my hand this 8th day of May, 1899.
“R. A. Alger, Secretary of War.
“John M. Wilson,

“Brigadier General, Chief of
Engineers, United States Army.”

On the 9th day of April, 1901, the Secretary of War
of the United States, the Honorable Elihu Root, issued
a document purporting to direct that the flow of water
in the Chicago River reduced to 200,000 cubic feet
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per minute, which document is in the following words
and figures, to-wit:

“Whereas under date of May 8, 1899, the Secretary
of War granted permission unto the sanitary district
of Chicago to open the artificial channel from Robey
street, Chicago, to Lockport and cause the waters of
Chicago River to flow into the same upon the fol-
lowing condition, inter alia:

“ 2. That if at any time it becomes apparent that
the current created by such drainage works in the
South and Main Branches of Chicago River be unrea-
sonably obstructive to navigation or injurious to prop-
erty, the Secretary of War reserves the right to
close said discharge through said channel or to modify
it to such extent as may be demanded by navigation
and property interests along said Chicago River and
its South Branch;

“And whereas it is alleged by various commercial
and navigation interests that the present discharge
from the river into the drainage canal sometimes ex-
ceeds 300,000 cubic feet per minute, causing a veloc-
ity of nearly 3 miles per hour, which greatly endangers
navigation in the present condition of the river;

“Now therefore this is to certify that the Secretary
of War, upon the recommendation of the Chief of
Engineers hereby directs said sanitary district to
regulate the discharge from the river into the drainage
canal so that the maximum flow through the Chicago
River and its South Branch shall not exceed 200,000
cubic feet per minute,

“Witness my hand this 9th day of April, 1901.
“Elihu Root, Secretary of War.”

On the 23rd day of July, 1901, the Secretary of War,
the Honorable Elihu Root, issued a document purporting
to increase the permitted flow in the Chicago river during
certain hours of the day to 300,000 cubic feet per minute,
which document is in the following words and figures,

to-wit :
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“Office Chief of Engineers, U. S. Army.
“July 22, 1901.

“Respectfully returned to the Secretary of War.

“By an instrument dated April 9, 1901, the Secre-
tary of War directed the sanitary district of Chicago
to regulate the discharge from the Chicago River into
the drainage canal so that the maximum flow through
the Chicago River and its South Branch shall not ex-
ceed 200,000 feet per minute.

“The sanitary district now asks that this order be
so amended as to permit an increase of the flow into
the canal to 300,000 cubic feet per minute hetween 4
P. M. and 12 midnight, daily.

“It is the opinion of Major Willard, expressed in
the accompanying letter of the 16th instant, that the
request should be granted, subject to revocation by the
Secretary of War in case the increase be found dan-
gerous to navigation.

“I concur in this opinion and recommend that the
order of April 9, 1901, be modified accordingly.

“G. L. Gillespie,
“Brigadier-General, Chief of Engineers,
: U. S. Army.

“War Department,

“July 23, 1901.

“Approved as recommended by the Chief of Engi-
neers.
“E. Root, Secretary of War.”

On the 5th day of December, 1901, the Assistant Secre-
tary of War, the Honorable William Cary Sanger, issued
a document purporting to change the permitted flow in
the Chicago river to 250,000 cubic feet per minute
throughout the day, which document is in the following
words and figures, to-wit:

“Whereas under date of May 8, 1899, the Secretary
of War granted permission unto the Sanitary District
of Chicago to open the artificial channel from Robey
Street, Chicago, to Lockport and cause the waters of
Chicago River to flow into the same upon the fol-
lowing condition, inter alia:
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“ ‘2. That if at any time it becomes apparent that
the current created by such drainage works in the
South and Main Branches of Chicago River be un-
reasonably obstructive to navigation or injurious to
property, the Secretary of War reserves the right to
close said discharge through said channel or to modify
it to such an extent as may be demanded by navigation
and property interests along said Chicago River and
its South Branch;

“And whereas the Secretary of War subsequently
directed said sanitary district of Chicago to regulate
the discharge of water into the Chicago Drainage Canal
so that the maximum flow through the Chicago River
shall not exceed 200,000 cubic feet per minute from
midnight to 4 p. m., nor 300,000 cubic feet per minute
from 4 p. m., to midnight; and whereas said sanitary
district of Chicago has applied to the Secretary of
War for permission to increase the flow between mid-
night and 4 p. m. daily to 250,000 cubic feet per minute,
and the Chief of Engineers has recommended that the
increase applied for be granted, but that the rate of
flow from 4 p. m. to midnight be reduced to 250,000
cubic feet per minute, so that the flow through the
Chicago River shall not exceed 250,000 cubic feet
per minute throughout the 24 hours of the day;

“Now therefore this is to certify that in accordance
with the recommendation of the Chief of . Engineers
the Secretary of War hereby gives unto said sanitary
district of Chicago permission to regulate said dis-
charge so that the maximum flow through the Chicago
river shall not exceed 250,000 cubic feet per minute
throughout the 24 hours of the day upon the follow-
ing conditions:

“l. That this permission shall be in lieu of the pre-
sent authorized rates of flow as stated above.

“2. That the permission herein given shall be sub-
ject to such modification as in the opinion of the Secre-
tary of War the public interests may from time to time
require.

“3. That said sanitary district of Chicago shall
be responsible for all damages inflicted upon naviga-
tion interests by reason of the increase in flow here-
in authorized.

“Witness my hand this 5th day of December, 1901.

“Wm. Cary Sanger,
“Assistant Secretary of War.”
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On the 17th day of January, 1903, the Assistant Secre-
tary of War, the Honorable William Cary Sanger, is-
sued a document purporting to change the permitted rate
of flow in the Chicago River to 350,000 cubic feet per
minute until March 31, 1903, which document is in the

following words and figures, to-wit:

“Whereas under date of December 5, 1901, by an
instrument supplementary to the original permission
granted by the Secretary of War May 8, 1899,
to the Sanitary District of Chicago to open the
artificial channel from Robey Street, Chicago,
to Lockport and cause the waters of the Chicago River
to flow into the same, the Secretary of War, pursuant
to authority reserved in said permission of May 8§,
1899, gave permission to the Sanitary District of Chi-
cago to regulate said discharge so that the maximum
flow through the Chicago River shall not exceed 250,-
000 cubic feet per minute throughout the 24 hours of
the day, upon the following conditions, inter alia:

“ ‘That the permission herein given shall be subject
to such modification as in the opinion of the Secre-
tary of War the public interests may from time to time
require;’ and

“Whereas the said Sanitary District of Chicago has
applied for permission to increase the flow through the
Chicago River from 250,000 cubic feet per minute to
350,000 cubic feet per minute during the closed season
of navigation, in order to carry off the accumulations
of sewage deposit which line the shores along said city;

“Now, therefore, this is to certify that, in accord-
ance with the recommendation of the Chief of Engi-
neers, the Secretary of War hereby gives unto said
Sanitary District of Chicago permission to increase
the flow through the Chicago River from 250,000
cubic feet per minute to 350,000 cubic feet per minute
until the 31st day of March, 1903, after which date it
shall be reduced to 250,000 cubic feet per minute, as
now authorized, upon the following conditions:

“l. That the permission herein given shall be sub-
ject to such modification as in the opinion of the Sec-
retary of War the public interests may from time
to time require.

“2. That said Sanitary District of Chicago shall be
responsible for all damages inflicted upon navigation



25

interests by reason of the increase in flow herein au-
thorized.

“Witness my hand this 17th day of January, 1903.

“Wm. Cary Sanger,
“Assistant Secretary of War.”

On the 30th day of June, 1910, the Acting Secretary
of War, the Honorable Robert Shaw Oliver, issued a
document purporting to authorize a modification in the
method of passing water into the canal of the defend-
ant District, the permitted amount of flow remaining the
same as theretofore fixed by the Secretary of War; which
document is in the following words and figures, to-wit:

“War Department,
“Washington, June 30, 1910.

“Sir: Referring to your application of 27th instant
on behalf of the board of trustees of the sanitary dis-
trict of Chicago to open a channel from the Calumet
River to its existing main channel so as to substitute
two routes instead of one between Lake Michigan and
its canal, I have the honor to advise you to the fol-
lowing effect:

“It appears from the records of the department that
by an instrument executed May 8, 1899, the sanitary
district of Chicago was given permission to connect
its drainage canal with the south branch of the Chi-
cago River at Robey Street, in the city of Chicago, and
to divert the waters of Lake Michigan through the
Chicago River into said canal subject to certain speci-
fied conditions designed to limit the amount of such
diversion and in other ways to protect the public in-
terests. The permission so granted was subsequently
modified at various times and by an instrument exe-
cuted December 5, 1901, the amount of flow was fixed
at not exceeding 250,000 cubic feet per minute; equiv-
alent to 4,167 cubic feet per second, which is the
present rate allowed. At the time the original permit
was given a connection with Calumet River was not
mentioned, but if it had been it is probable that a con-
nection with that river as well as with the Chicago
River would have been allowed.
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“So long as the water flow remains unchanged there
seems to be no special objection to its extension to both
rivers instead of confining it to a single one, especially
since if the new (Calumet) route be developed later to
a navigable state the double route will be advantageous
to navigation interests. Accordingly, in view of the
favorable recommendation of the Chief of Engineers
and of the consent thereto by the Attorney General,
under the conditions hereinafter prescribed, the depart-
ment here modifies the existing permission so as to
allow the diversion of the already permitted water
flow in such manner as to reach the sanitary district
canal by way of the Calumet River and a connecting
channel, as well as by way of its present route through
the Chicago River, subject to all pertinent conditions
of the existing permission and to other express condi-
tions, as follows:

“(a) That it be distinctly understood that it is the
intention of the Secretary of War to submit the ques-
tions connected with the work of the sanitary district
of Chicago to Congress for consideration and final ac-
tion, and that this permit shall be subject to such action
as may be taken by Congress.

“(b) That if at any time it becomes apparent that
the current created by such drainage work in the Calu-
met, as well as Chicago Rivers, be unreasonably ob-
structive to navigation or injurious to property, the
Secretary of War reserves the right to close the dis-
charge through said channels or rivers, or to modify
it to such an extent as may be demanded by naviga-
tion and property interests along said rivers.

“(¢) That the sanitary district of Chicago must
assume all responsibility for damages to property and
navigation interests by reason of the introduction of a
current in the Calumet River as well as the Chicago
River.

“(d) That the amount of water withdrawn from
Lake Michigan, through the Chicago and Calumet
Rivers together, shall not exceed the total amount of
250,000 cubic feet per minute (4,167) cubic feet per
second already authorized to be withdrawn through the
Chicago River alone.

“(e) That the permission hereby given shall be
subject to such modification as in the opinion of the
Secretary of War the public interests may from time
to time require,
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“(f) That this permission shall in no wise affect or
in any manner be used in the friendly suit now pending
in the circuit court of the United States for the north-
ern district of Illinois brought by the United States
of America against the sanitary district of Chicago,
to determine the right of the said sanitary district to
divert from Lake Michigan for sanitary purposes an
amount of water in excess of that now being diverted
without having first obtained a permit from the Secre-
tary of War.

“(g) That the War Department shall have free
access at all times to the water-flow records of the
sanitary district of Chicago and free access also to the
regulating works and all other parts of its canals for
the purpose of checking records or making water-flow
measurements.

“(h) That the plans for the proposed work shall
be submitted to and approved by the Chief of Engi-
neers and the Secretary of War.

“(4) That the work shall be subject to the super-
vision and approval of the engineer officer of the
United States Army in charge of the locality.

“Very respectfully,

“Robert Shaw Oliver,
“Acting Secretary of War.

“Mr. George M. Wisner,
“Chief Engineer, Sanitary District
of Chicago,
Washington, D. C.
“Office Chief of Engineers,
“War Department, June 30, 1910.”

None of the documents referred to in paragraph
26 hereof are or ever have been of any force or effect
or either of them, to withdraw water from
as constituting an authorization to the defendants,
Lake Michigan in such quantities as to obstruct its navi-
gable capacity by lowering its level, or to obstruct the
navigable capacity of the Chicago River by introducing a
dangerously swift current into said river. On the con-
trary, all of said documents purport to be issued solely
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under and pursuant to the authority conferred on the
Secretary of War by Section 10 of the Rivers and Har-
bors Act of March 3, 1899, which authority is limited
by said Act to the approving of alterations and modifi-
cations of the various channels and waterways therein re-
ferred to, while by the terms of said Act the power to
authorize obstructions to the navigable capacity of any
and all waters of the United States is wholly and ex-
clusively reserved to and retained by Congress. But if
the diversion of water in the manner hereinbefore de-
scribed be held by this honorable Court to result in a
mere change in the course, location, condition or capacity
of the said lake and river, and not in an obstruction to
the navigable capacity thereof, so that the granting of
permission for such diversion was within the power- of
the Secretary of War under the provisions of the said
Act of March 3, 1899, then and in that case your orators
assert that at no time since the 31st day of March, 1903,
have the defendants, or either of them, been authorized
by the Secretary of War to divert from Lake Michigan,
or to pass through the Chicago River or the Calumet
River, or both, into the canal of the defendant District,
more than four thousand one hundred sixty-seven (4,
167) cubic feet of water per second; whereas said de-
fendant Sanitary District of Chicago, in violation of the
permits thus granted by the Secretary of War, and
acting under the express command of the defendant
State of Illinois as set forth in the Act of 1895 referred
to in paragraph 12 hereof, has been continuously for
more than ten years last past, and is now, withdrawing
from Lake Michigan and passing into its said canal an
amount of water greatly in excess of the said limit of
four thousand, one hundred sixty seven (4,167) cubic
feet per second.
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Ever since the 6th day of October, 1913, there has
been pending in the district court of the United States
for the Northern District of Illinois an action wherein
the United States is plaintiff and the defendant district
is defendant, the object of said action being to restrain
said defendant from diverting a greater amount of water
from Lake Michigan than the amount authorized by the
permits hereinbefore referred to.

That in the aforesaid action on June 18, 1923, the said
court announced a decision granting a decree for an in-
junction as follows viz:

“That the defendant, the Sanitary District of Chica-
go, its Board of Trustees, officers, agents, attorneys,
representatives, employees and servants, and all other
persons acting or claiming or assuming to act under
its authority, be, and they hereby are, and each of them
hereby is, enjoined from diverting or abstracting any
waters from Lake Michigan over and above or in ex-
cess of 250,000 cubic feet per minute.

“The operation of this injunction is hereby stayed for
a period of six months to enable the defendant to pre-
sent the record herein to the Supreme Court of the
United States.”

“That on June 29, 1923, an order was made and
entered allowing appeal as follows:

“It is ordered that an appeal be allowed to said de-
fendant herein from the decree of June 18, 1923, ren-
dered against said defendant in the above entitled and
numbered cause, and that said appeal shall be return-
able to the Supreme Court of the United States, and
that, upon the execution, filing and approval of a bond
in the penal sum of Five Thousand Dollars ($5,000),
said appeal shall operate as a supersedeas of said de-
cree and shall suspend during the pendency of said
glpl?’eal the effect and operation of the injunction here-
in.

That on said appeal the Supreme Court of the United
States on January 5, 1925 made and entered its deci-

sion as follows:
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“The decree for an injunction is affirmed, to go into
effect in sixty days, without prejudice to any permit
that may be issued by the Secretary of War according
to law.”

That théreupon an order and judgment was according-
ly made and entered by the District Court in said action.

28. That on application of said defendant, the Sani-
tary District of Chicago, on March 3, 1925, Major Gen-
eral H. Taylor, Chief of Engineers, and the Honorable
Joseph W. Weeks, Secretary of War, made and entered
an order as follows:

“Whereas, By Section 10 of an Act of Congress,
approved March 3, 1899, entitled ‘An Act making ap-
propriations for the construction, repair, and preserva-
tion of certain public works on rivers and harbors, and
for other purposes,” it is provided that it shall not be
lawful to build or commence the building of any wharf,
pier, dolphin, boom, weir, breakwater, bulkhead, jetty,
or other structures in any part, roadstead, haven, har-
bor, canal, navigable river, or other water of the
United States, outside established harbor lines, or
where no harbor lines have been established, except
on plans recommended by the Chief of Engineers and
authorized by the Secretary of War; and it shall not
be lawful to excavate or fill, or in any manner to alter
or modify the course, location, condition or capacity
of any port, roadstead, haven, harbor, canal, lake,
harbor of refuge, or inclosure within the limits of any
breakwater, or of the channel of any navigable water
of the United States, unless the work has been re-
commended by the Chief of Engineers and authorized
by the Secretary of War prior to beginning the same;

“Anp WHEREAS, Application has been made to the
Secretary of War by The Sanitary District of Chicago.
linois, for authority to divert an annual average of
10,000 cubic feet of water per second from Lake
Michigan through the channels of said Sanitary Dis-
trict;

“Anp WHEREAS, In the judgment of the Secretary
of War an annual average diversion of more than
8,500 cubic feet per second should not now be per-
mitted ;



31

“Now THEREFoRE, This is to certify that, upon the
recommendation of the Chief of Engineers, the Secre-
tary of War, under the provision of the aforesaid
statute, hereby authorizes the said Sanitary District
of Chicago to divert from Lake Michigan, through its
main drainage canal and auxiliary channels, an amount
of water not to exceed an annual average of 8500
cubic feet per second, the instantaneous maximum not
to exceed 11,000 cubic feet per second, upon the fol-
lowing conditions:

“1.” That there shall be no unreasonable interfer-
ence with navigation by the work herein authorized.

“2. That if inspections or any other operations by
the United States are necessary in the interests of
navigation, all expenses connected therewith shall be
borne by the permittee.

“3. That no attempt shall be made by the permittee,
or the owner, to forkid the full and free use by the
public of any navigable waters of the United States.

“4, That the Sanitary District of Chicago shall
carry out a program of sewage treatment by artificial
processes which will provide the equivalent of the com-
plete (100%) treatment of the sewage of a human
population of at least 1,200,000 before the expiration
of the permit.

“5, That the Sanitary District shall pay its share
of the cost of regulating or compensating works to
restore the levels or compensate for the lowering of
the Great Lakes system, if and when constructed, and
post a guarantee in the way of a bond or certified
check in the amount of $1,000,000 as an evidence of its
good faith in this matter,

“6. That the Sanitary District shall submit for the
approval of the Chief of lngineers and the Secretary
of War plans for controlling works to prevent the
discharge of the Chicago River into Lake Michigan
in times of heavy storms. These works shall be con-
structed in accordance with the approval plans and shall
be completed and ready for operation by July 1, 1929.

“7. That the execution of the sewage treatment
program and the diversion of water from Lake Mich-
igan shall be under the supervision of the United
States District Engineer at Chicago, and the diversion
of water from Lake Michigan shall be under his direct

co.ntrol in times of flood on the Illinois and Des Plaines
Rivers.
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“8. That if, within six months after the issuance
of this permit, the city of Chicago does not adopt a
program for metering at least ninety per cent of its
water service and provide for the execution of said
program at the average rate of ten per cent per annum,
thereafter this permit may be revoked without notice.

“9. That if, in the judgment of the Chief of Engi-
neers and the Secretary of War, sufficient progress has
not been made by the end of each calendar year in the
program of sewage treatment prescribed herein so as
to insure full compliance with the provisions of con-
dition 4, this permit may be revoked without notice.

“10. That this permit is revocable at the will of
the Secretary of War, and is subject to such action as
may be taken by Congress.

“11. That this permit, if not previously revoked or
specifically extended, shall cease and be null and void
on December 31, 1929.

“WirnNEss my hand this 3rd day of March, 1925.

(Signed) H. TavLoRr,
Major General, Chief of Engineers.

“WirNess my hand this 3rd day of March, 1925.
Joun W. WEEks, Secretary of War.”

That as your orators are informed and believe said
order has not been complied with by the defendant, The
Sanitary District of Chicago, in this, viz:

(1). That there has been unreasonable interference
with navigation.

(2). That the full and free use by the public of
navigable waters of the United States has been pre-
vented by the defendant Sanitary District of Chicago.

(3). That the Sanitary District has not posted any
guarantee to pay its share of the cost of regulating or
compensating works.

(4). That the Sanitary District has not submitted
any plans for controlling works to prevent the discharge
of the Chicago River into Lake Michigan in times of
heavy storms.
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(5). That the Sanitary District of Chicago has not
and is not carrying out a program of sewage treatment
as required by said order.

(6). That the City of Chicago has not complied and
is not making provision generally for compliance with
said order for the termination of said diversion of water
from Lake Michigan.

29. The acts of the defendants hereinbefore set forth
and described, in the diverting of water from Lake Mich-
igan into the canal of the defendant District, have never
been authorized by Congress, and are in violation of the
legal rights of the States of Wisconsin, Minnesota, Ohio
and Pennsylvania and the people of said States in the
following respects to-wit:

(a) In that the defendants by said acts are interfering
with the common-law right of said States of Wisconsin,
Minnesota, Ohio and Pennsylvania and its people to have
the free and unobstructed use of Lake Michigan and the
various ports and harbors thereof within the borders of
said states, for purposes of navigation, trade and com-
merce, free from any and all interference with the nat-
ural navigable capacity of said lake or said harbors by
any agency other than the States of Wisconsin, Minne-
sota, Ohio and Pennsylvania or the United States Govern-
ment.

(b) In that the defendants by said acts are inter-
fering with the right of the people of Wisconsin, Minne-
sota, Ohio and Pennsylvania to the free and unobstructed
navigation of Lakes Michigan, Huron, Erie and Ontario,
and the navigable waters between the said lakes and from
said lakes into the Mississippi River and the Atlantic
Ocean, which rights belong to the said people of Wiscon-
sin, Minnesota, Ohio and Pennsylvania both by the com-
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mon law and by the express guaranty contained in the
Ordinance for the Government of the Territory of the
United States Northwest of the River Ohio, enacted by
Congress on June 13, 1787.

(c) In that the defendants by said acts are violating
the provisions of the Act of Congress of March 3, 1899,
known as the Rivers and Harbors Act of 1899, and par-
ticularly the provisions of Section ten (10) thereof.

30. That the defendants, the State of Illinois and
The Sanitary District of Chicago, have continuously since
the opening of said Sanitary District Drainage Canal
authorized and directed the City of Chicago and other
municipalities within said district and the people thereof,
and large industries located therein, to dump and drain
into said Sanitary District Drainage Canal the sewage
and waste from said municipalities and from said large
industries; that this includes the domestic sewage and
waste from a population of more than 3,000,000 inhab-
itants living within said district, and includes an additional
industrial sewerage and waste principally from the stock-
yards and other large industries, which latter sewerage
and waste is estimated by the Sanitary District engineers
as the equivalent of an additional population of 1,800,000
inhabitants; that the defendants the State of Illinois
authorized the said Sanitary District Drainage Canal to
be designed and constructed for the disposal of said
sewerage and waste by carrying the same into the Chi-
cago, DesPlaines, Illinois and Mississippi Rivers; that
the dumping and draining of said sewerage and waste
into said Sanitary District Drainage Canal and carrying
the same into said rivers has greatly polluted the waters
of said rivers and has created a highly offensive, un-
sanitary, disease breeding and pestilential condition in,
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upon and along the said navigable waterways from Lake
Michigan through the said Sanitary District Drainage
Canal and the Chicago, DesPlaines and Illinois Rivers
into the Mississippi River, and has made undesirable and
largely impossible the use of said navigable rivers for
passenger traffic whether for business, recreation or
pleasure, and has made such navigation very offensive
and dangerous to the health and lives of persons engag-
ed in the conveyance by and over such waterways of
freight and passengers; that there is a large amount of
passenger traffic and a large amount of interchange of
commodities and business between the territory adjacent
to and served by and which is and could be served by
navigation on said rivers and the states of Wisconsin,
Minnesota, Ohio and Pennsylvania and the people there-
of, and that the condition of said waterways so created
by the said defendants constitutes a public nuisance which
impairs and violates the rights of the complainants and
the people thereof in the navigation of said rivers.

31. The said violations of the legal rights of the
States of Wisconsin, Minnesota, Ohio and Pennsylvania
and of their people have caused, are now causing, and
will continue to cause so long as they are permitted to
continue, serious interference with the trade and com-
merce of the people of said States, and of the States of
Wisconsin, Minnesota, Ohio and Pennsylvania in their
proprietary capacities, resulting in large pecuniary losses
to the said people and the said States which cannot be
accurately estimated and for the recovery of which no
adequate remedy exists at law. The States of Wisconsin,
Minnesota, Ohio and Pennsylvania therefore bring this
action, on behalf of themselves and in their proprietary
capacities and on behalf of the people of said several
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States, for the purpose of establishing and protecting the
legal rights of said States and their people against the
encroachments of the defendants, and of terminating a
condition which is inimical to the welfare and prosperity
of the said States and of their people.

WHEREFORE, your orators pray that the defend-
ants may be required to answer the allegations hereinbe-
fore set forth in this bill of complaint, and that upon
final hearing of this cause an injunction be issued, under
the seal of this Court, restraining the defendants and
each of them, and each of their officers, agents and serv-
ants, from taking or causing to be taken any water what-

. ever from Lake Michigan in such manner as to perma-

nently divert the same from the said lake.

But in the event that the canal constructed by the de-
fendant district shall be used as a navigable waterway of
the United States and subject to the same control on the
part of the United States as the other navigable water-
ways thereof, then and in that case your orators pray that

upon the final hearing of this cause an injunction be is-
sued, under the seal of this court, restraining the de-
fendants and each of them, and each of their officers,
agents and servants from taking or causing to be taken
any water from Lake Michigan, in such manner as to

~permanently divert the same from said lake for any pur-

pose, in excess of the amount which the court shall de-

‘termine to bLe reasonably required for the purpose of

e st v e

nav1gat10n in and through said canal» _and the _connecting
waters to ‘t-hf: 'I\l' linois and Mfssmmp}n Rivers without in-_
Jury to the nav1gable capacxty of the Great Lakes and_
ths..,_cor_mf.fc_tl.nc waters_thereof,

Your orators pray that upon the final hearing of this
cause an injunction be isued under the seal of this Court,
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restraining the defendants and each of them and each of
their officers, agents and servants from dumping and
draining into the said Sanitary District Canal any sew-
erage or waste in such quantity and manner as to ex-
cés/simllute and render the Sanitary District Drain-
age Canal, the Chicago, DesPlaines and the Illinois Riv-
ers unsanitary, pestilential and dangerous to the health,
safety and comfort of people of the complainant states
navigating said river s—ar_t-o‘mjure or destroy the prop-
erty of the people of the complainant states navigating
said rivers and waterways.

And your orators also pray for such other and further
relief as to this honorable Court may seem meet and
consistent with equity and good conscience.

May it please your Honors to grant unto your orators
a writ of subpoena under the seal of this honorable Court,
directed to the Governor and Attorney General of the
defendant, the State of Illinois, and to the Sanitary Dis-
trict of Chicago, commanding them and each of them,
on a day certain to be therein named and under a certain
penalty, to be and appear in this honorable Court, then
and there to answer, but not under oath (answer under
oath being expressively waived) all the singular the
matters and things hereinbefore set forth, and to abide
such further order and decree of the Court as may be
made against the said defendants or either of them.

HERMAN L. EKERN,
Attorney General of the State
of Wisconsin.

CLIFFORD L. HILTON,
Attorney General of the State
of Minnesota.
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C. C. CRABBE,
Attorney General of the State
of Ohio.

GEORGE W. WOODRUFF,
Attorney General of the State

of Pennsylvania.
Solicitors.
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United States of America,
State of Wisconsin, ss.
County of Dane,

HERMAN L. EKERN, being first duly sworn, on
oath says that he is the duly elected, qualified and acting
Attorney General of the State of Wisconsin; that he has
read the foregoing bill of complaint and knows the con-
tents thereof, and that the same is true to his own knowl-
edge except as to the matters therein stated on informa-
tion and belief, and as to such matters he believes it to
be true; and that as such Attorney General he is duly
authorized to pray leave to file the said bill of complaint.

HERMAN L. EKERN.

Subscribed and sworn to before me

this 12th day of September, 1925.
Suel O. Arnold,
Notary Public.

In and for Dane County, Wisconsin.
My commission expires July 24, 1927.






