
94 
No. i 

EROS Ory we ows: 

[ oftice-s supreme Court U.S. } 

FILED | oe 
a 

  

  

IN THE 
SUPREME COURT OF THE 

Sa we caer om nw me = 2S 

GLERI 
CSRS eg eS ae ee es meena 

fob dade wo 
= a i 

* 

if 

k 

UNITED STATES 
OCTOBER TERM, 1982 

  

State of South Carolina, 

vs. 

Donald T. Regan, 

Plaintiff, 

Secretary of 
the Treasury of the United 
States of America, 

Defendant. 

  

MOTION FOR LEAVE TO FILE COMPLAINT, 
COMPLAINT AND SUPPORTING BRIEF 

  

T. TRAVIS MEDLOCK 
Attorney General 

C. TOLBERT GOOLSBY, JR. 
Chief Deputy Attorney 
General 

DAVID C. ECKSTROM 
Assistant Attorney 
General 

GRADY L. PATTERSON, III 
Assistant Attorney 
General 

Post Office Box 11549 
Columbia, SC 292.0 
(803) 758-3970 

SINKLER GIBBS & SIMONS 
Huger Sinkler 
Karen LeCraft Henderson 
Faye A. Flowers 

* 

Post Office Box 11458 
Columbia, SC 2g2L1 
(803) 765-1885 

ATTORNEYS for Plaintift. 

sh 
ej 

Counsel of Record. 

  

 





Motion for Leave to File Complaint 

Complaint eee e © © © © © © © © ee © © 

Exhibits to Complaint 

Brief in Support of Motion 

eooce ee ee ec ee © © © 

eeeoee ee e ee © © © @





No. , Original 

  

IN THE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1982 

  

State of South Carolina, 
Plaintiff, 

vs. 

Donald T. Regan, Secretary of 
the Treasury of the United 
States of America, 

Defendant. 

  

MOTION FOR LEAVE 
TO FILE COMPLAINT 

  

Pursuant to Rule 9.3 of the Rules of 

the Supreme Court of the United States, the 

plaintiff State of South Carolina respectfully 

asks leave of the Court to file the Complaint 

which is submitted herewith for the reasons 

stated therein and in the attached supporting 

brief. 

T. TRAVIS MEDLOCK 
Attorney General 

C. TOLBERT GOOLSBY, JR. 
Chief Deputy Attorney General 

DAVID C. ECKSTROM 
Assistant Attorney General





GRADY L. PATTERSON, III 
Assistant Attorney General 

Post Office Box 11549 

Columbia, SC 29211 
(803) 758-3970 

SINKLER GIBBS & SIMONS 
Huger Sinkler 
Karen LeCraft Henderson 
Faye A. Flowers 

Post Office Box 11458 
Columbia, SC 29211 
(803) 765-1885 

By: fs ciel Ze, 
Pa TTORNBAS for Plaintiff. 
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No. , Original 

  

IN THE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1982 

  

State of South Carolina, 
Plaintiff, 

vs. 

Donald T. Regan, Secretary of 
the Treasury of the United 
States of America, 

Defendant. 

  

COMPLAINT 

  

The plaintiff State of South Carolina 

("South Carolina") brings this action in equity 

against the defendant and for its cause of action 

states that: | 

1. The plaintiff is a sovereign State 

of the United States, is one of the thirteen 

founding States and is an original party to the 

compact of sovereign States known as the Consti- 

tution of the United States. 

2. The defendant is a resident and 

citizen of Virginia and is the duly appointed, 
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qualified and acting Secretary of the Treasury 

of the United States. 

Os The original jurisdiction of this 

Court is invoked under Article III, Section 2 of 

the Constitution of the United States. 

4. As one of its essential sovereign 

functions and in the course of the exercise of 

its sovereign responsibility, South Carolina must 

borrow money to enable it to function effectively 

as a provider of services essential to the health 

and welfare of its citizens. By the Tenth Amend- 

ment to the Constitution of the United States, 

South Carolina has been guaranteed the power to 

borrow money when and as it chooses. Pursuant 

to Article X, Section 13 of the South Carolina 

Constitution of 1895, as amended, South Caro- 

lina is authorized to borrow money and to issue 

general obligation and other bonds. 

5. On August 19, 1982, the Congress 

of the United States enacted Public Law 97-248,





the "Tax Equity and Fiscal Responsibility Act 

of 1982 ("the Act"), and, on September 3, 1982, 

the President of the United States approved the 

Act to become effective on January 1, 1983. 

Section 310(b) (1) of the Act, whose effective 

date of implementation was subsequently sus- 

pended until July 1, 1983, requires that obli- 

gations, including State obligations evidencing 

State borrowing, must be issued in fully regis- 

tered form in order that interest paid thereon 

by South Carolina to its lenders remain exempt 

from federal income taxation, as is manifested 

by the provisions of Section 310(b) (1), a copy 

of which is attached hereto, made a part here- 

of and designated Exhibit A. 

6. The defendant as Secretary of 

the Treasury of the United States is mandated 

by Title 26, Section 7801 of the United States 

Code to enforce the provisions of Section 310(b) 

(1) of the Act. 

7. Section 310(b)(1) of the Act





impermissibly imposes conditions upon the power 

of South Carolina to borrow money for public 

purposes by requiring that either a State must 

issue bonds in fully registered form or the in- 

terest which it pays upon its borrowings will - 

be subject to federal income taxation and thus 

unconstitutionally impairs the ability of 

South Carolina to function effectively as a 

sovereign in violation of the Tenth Amendment 

to the Constitution of the United States in 

that it abridges South Carolina's sovereign 

right to borrow money by issuing debt obliga- 

tions in the form that it deems desirable. 

8. As is manifested by the affidavit 

of the State Treasurer of South Carolina, a copy 

of which affidavit is attached hereto, made a 

part hereof and designated Exhibit B, South Caro- 

lina has throughout its history found it essen- 

tial to its functions as a sovereign to borrow 

money, primarily through the issuance of general 

obligation bonds, and fully intends to con- 

tinue to issue general obligation bonds after





June 30, 1983, the effective date of Section 

310(b) (1) of the Act. The conditions and re- 

strictions imposed upon its borrowing power by 

the provisions of Section 310(b) (1) of the Act 

materially infringe upon the exercise of that 

power, including increasing the cost thereof, 

as is more fully set forth in Exhibit B. 

7. The Congress of the United 

States has no power whatsoever to impose an in- 

come tax upon the interest paid by South Caro- 

lina to its lenders. Such tax exemption does 

not result from the pertinent provisions of 

Section 103 of the Internal Revenue Code. 

Those provisions merely recognize the tax ex- 

emption which results from the sovereignty of 

the States in their relationship with the 

national government. The Sixteenth Jmendment 

to the United States Constitution neither 

changed nor proposed to change this relationship. 

If the Congress may tax by direct or indirect 

means the interest paid by South Carolina on





its borrowings, the result will be the destruc- 

tion of the federal system. 

10. The application of Section 310(b) 

(1) of the Act to the general obligations of 

South Carolina causes irreparable injury to 

South Carolina and results in the destruction 

of its sovereignty for which there is no rem- 

edy at law. 

WHEREFORE, the plaintiff prays: 

A. That the Court grant the plain- 

tiff's motion for leave to file its complaint 

and assume original jurisdiction of this cause; 

B. That the Court enter a decree ad- 

judging Section 310(b)(1) of the Tax Equity and 

Fiscal Responsibility Act of 1982 as applied 

to the general obligations of South Carolina 

to be in violation of the Constitution of the 

United States; 

C. That the Court enter a decree per- 

manently enjoining and restraining the defendant





from enforcing or attempting to enforce Section 

-310(b) (1) of the Tax Equity and Fiscal Responsi- 

bility Act of 1982 against the general obliga- 

tions of South Carolina; and 

D. That the Court grant such other 

and further relief as it may deem proper and 

necessary. 

T. TRAVIS MEDLOCK 
Attorney General 

C. TOLBERT GOOLSBY, JR. 
Chief Deputy Attorney General 

DAVID C. ECKSTROM 
Assistant Attorney General 

GRADY L. PATTERSON, III 
Assistant Attorney General 

Post Office Box 11549 
Columbia, SC 29211 
(803) 758-3970 

SINKLER GIBBS & SIMONS 
Huger Sinkler * 
Karen LeCraft Henderson 
Faye A. Flowers 

Post Office Box 11458 
Columbia, SC 29211 
(803) 765-1885 

ATTORNEYS for Plaintiff. 

i * 
February 7, 1983 Counsel of Record.





STATE OF SOUTH CAROLINA ) 
) VERIFICATION 

COUNTY OF RICHLAND ) 

PERSONALLY appeared before me, 

GRADY L. PATTERSON, JR., who, being duly sworn, 

deposes and says that he is the State Treasurer 

of South Carolina; that he has read the fore- 

going Complaint and knows the contents thereof; 

that the same are true of his own knowledge, ex- 

cept as to those matters and things stated there- 

in upon information and belief, and that as to 

those matters and things, he believes them to 

be true. 

CRADY L. PATTERSON, JR. 
State Treasurer of South 
Carolina 

  

SWORN to and subscribed 
before me this Nth day 
of February, 1983. 

oapleas Lee (L.S.) 
NOTARY PUBLIC FOR SOUTH CAROLINA 

My Commission expires: ati 90 
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Section 310(b) (1) of the Tax Equity 

and Fiscal Responsibility Act of 1982 provides 

as follows: 

(b) OTHER OBLIGATIONS. -- 

(1) OBLIGATIONS MUST BE IN 
REGISTERED FORM TO BE TAX- 
EXEMPT.-- Section 103 (relat- 
ing to interest on certain 
governmental obligations) is 
amended by redesignating sub- 
section (j) as subsection (k) 
and by inserting after sub- 
section (i) the following 
new subsection: 

"(j) OBLIGATIONS MUST BE IN 
REGISTERED FORM TO BE TAX-EXEMPT. -- 

"(1) IN GENERAL.-- Nothing in 
subsection (a) or in any other 
provision of law shall be con- 
strued to provide an exemption 
from Federal income tax for 
interest on any registration- 
required obligation unless the 
obligation is in registered 
form. 

'(2)  REGISTRATION-REQUIRED 
OBLIGATION.-- The term "regis- 
tration-required obligation" 
Means any obligation other than 
an obligation which-- 

"(A) is not of a type 
offered to the public, 

"(B) has a maturity 
(at issue) of not more than 
l year or 

"(C) is described in 
section 163(f£) (2) (B). 

EXHIBIT A 
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'(3) SPECIAL RULES. -- 

'(A) BOOK ENTRIES 
PERMITTED.-- For purposes 
of paragraph (1), a book 
entry obligation shall be 
treated as in registered 
form if the right to the 
principal of, and stated 
interest on, such obliga- 
tion may be transferred 
only through a book entry 
consistent with regulations 
prescribed by the Secretary. 

'(B) NOMINEES.-- The 
secretary shall prescribe 
such regulations as may be 
necessary to carry out the 
purpose of paragraph (1) 
where there is a nominee or 
chain of nominees.' P.L. 
97-248, 96 STAT. (1982). 
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STATE OF SOUTH CAROLINA ) 
) AFFIDAVIT 

COUNTY OF RICHLAND ) 

PERSONALLY appeared before me, 

Grady L. Patterson, Jr., who being duly 

sworn, stated: 

lL. That he is the duly elected, 

qualified and acting Treasurer of the State of 

South Carolina, an office created by the Con- 

stitution of South Carolina, and as such is 

responsible for and oversees the issuance of 

general obligation bonds by the State of South 

Carolina. 

2. That South Carolina has is- 

sued general obligation bonds each year for 

several decades and plans to issue general 

obligation bonds subsequent to June 30, 1983. 

Approximately $247 million of unissued general 

obligation bonds have heretofore been authorized 

by the General Assembly of South Carolina. It 

is planned that these bonds will be issued 

over the next three years. Preparations must 

be made prior to issuing the bonds, including 

EXHIBIT B 
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compilation of an official statement, public 

advertisement, preparation of bid form, print- 

ing and official resolution of the State Bud- 

get and Control Board permitting the sale. 

These preliminary steps require a minimum of 

seven weeks with a greater amount of time nor- 

mally allowed. 

| 3. General obligation bonds evi- 

dence general obligation debt, which is debt 

secured in whole or in part by a pledge of the 

full faith, credit and taxing power of the 

State. The Constitution of South Carolina pro- 

vides that general obligation debt may be in- 

curred only for a public purpose. 

4. Throughout its history South Caro- 

lina has found it essential to the integral op- 

eration of its government to borrow money. Gen- 

eral obligation bonds are issued to provide 

and maintain essential governmental functions. 

For example, the proceeds from general obliga- 

tion bonds have been and are planned to be used 

to construct prisons, schools, colleges, 
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highways, public buildings and port facilities. 

As of December 2, 1982, the principal amount of 

South Carolina general obligation bonds out- 

standing was $614.5 million. 

5. According to the Daily Bond 
  

Buyer, in 1982 alone there was a total of $74.876 

billion of municipal securities issued. Of 

that amount States issued a total of $19.3 

billion according to the Public Securities 

Association of New York. 

6. Without incurring long-term debt, 

South Carolina would not be able to provide 

the essential capital improvements nor fulfill 

its traditional role as provider of the prisons, 

schools, colleges, highways, public buildings 

and port facilities that are necessary to the 

functioning of the State and the welfare of 

its citizens. 

7. The conditions and restrictions 

imposed upon South Carolina's borrowing power 

by the provisions of Section 310(b)(1) of 

Public Law 97-248, the Tax Equity and Fiscal 
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Responsibility Act of 1982 ("Section 310(b)(1)"), 

will materially interfere with and infringe upon 

the authority of South Carolina to borrow funds 

as illustrated by the examples appearing below. 

8. If South Carolina were to evidence 

its borrowings by fully registered bonds, it 

would pay an estimated additional .25% interest 

on its borrowings. To illustrate, on November 

9, 1982, South Carolina sold $115 million in 

State Capital Improvement General Obligation 

Bonds at public sale. The bonds, which mature 

over a period of fifteen years and two months, 

were offered as coupon bonds with the privilege | 

of registration as to principal and as to both 

principal and interest. South Carolina re- 

ceived four bids, the lowest being that of a 

syndicate headed by Citibank, N.A., which pro- 

duced an interest cost of 8.667%. The total 

interest to be paid by South Carolina over the 

life of the bonds will be Ninety-seven Million 

Two Hundred Forty-seven Thousand Six Hundred 

Sixty-eight and No/100 ($97,247 ,668.00) Dollars. 
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Had the bonds been offered as fully registered 

bonds, registrable as to both principal and 

interest, it is estimated that the interest 

cost would have been at least twenty-five (25) 

basis points higher or 8.92%. This would have 

added more than $2.8 million to the interest 

that South Carolina must pay. Of obvious sig- 

nificance is the fact that, despite the pur- 

chasers' being able to elect to receive fully 

registered bonds in whole or in part, no fully 

registered bonds were requested and the entire 

issue consisting of twenty-three thousand $5,000 

pieces was delivered in coupon form without 

registration of any sort. Bond registrars and 

fees for transfer agents for bonds issued in 

registered form will add additional costs. 

, 9. If South Carolina should decline 

to issue registered bonds and, instead, should 

continue to issue coupon bonds as has been its 

practice, Section 310(b) (1) would destroy the 

tax-exempt status of the interest to be paid 

by South Carolina to its lenders. The bond 

-17-





market indicates that destruction of the tax- 

exempt status of the interest paid by South 

Carolina would force South Carolina to pay 

approximately 3% to 5% more by way of interest 

rates. In the example cited above this cost 

would be between $30 million and $50 million. 

10. As manifested by the above ex- 

ample, Section 310(b)(1) materially infringes 

upon the essential operations of the govern- 

ment of South Carolina by restricting its au- 

thority to borrow money and by imposing an 

additional burden upon its borrowings. 

FURTHER saith the deponent not. 

  

GRADY L. PATTERSON, JR. 

SWORN to and subsczibed 
before me this YZ day 
cf February, 1983. 

badea/lb Soee (L.S.) 
iv OR SOUT ROLINA 

My Commission Expires: et1f oa 
J 77 
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No. , Original 

  

IN THE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1982 

  

State of South Carolina, 
Plaintiff, 

vs. 

Donald T. Regan, Secretary of 
the Treasury of the United 
States of America, 

Defendant. 

  

BRIEF IN SUPPORT OF MOTION 
TO FILE COMPLAINT 

  

QUESTIONS PRESENTED 

I. Do the provisions of Section 310 

(b) (1) of the Tax Equity and Fiscal Responsibil- 

ity Act of 1982, which require that debt obli- 

gations issued by the plaintiff must be in reg- 

istered form in order that the interest paid 

thereon be exempt from federal income taxation, 

violate the United States Constitution and the 

Tenth Amendment thereto by abridging the plain- 

tiff's power to borrow money? 

II. Do the provisions of Section 310 
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(b) (1) of the Tax Equity and Fiscal Responsibil- 

ity Act of 1982 violate the United States Con- 

stitution by subjecting the interest paid on 

the debt obligations issued by the plaintiff 

in bearer form to federal income taxation? 
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JURISDICTION 

The plaintiff State of South Carolina 

seeks to invoke the original jurisdiction of 

the Court pursuant to Article III, Section 2 

of the United States Constitution which grants 

the Court original jurisdiction in an action 

between a State and a citizen of another State. 

The plaintiff State of South Carolina is a 

founding sovereign State of the United States 

and the defendant Donald T. Regan, who cur- 

rently serves as the Secretary of the Treasury 

of the Unitéd States, is a resident and citizen 

of the State of Virginia. 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Tenth Amendment to the United 

States Constitution provides: 

The powers not delegated 
to the United States by the Con- 
stitution, nor prohibited by it 
to the states, are reserved to 
the states respectively, or to 
the people. U.S.CONST. amend. X. 
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Section 310(b) (1) of the Tax Equity 

and Fiscal Responsibility Act of 1982 provides 

as follows: 

(b) OTHER OBLIGATIONS. -- 

(1) OBLIGATIONS MUST BE IN 
REGISTERED FORM TO BE TAX- 
EXEMPT.-- Section 103 (relat- 
ing to interest on certain 
governmental obligations) is 
amended by redesignating sub- 
section (j) as subsection (k) 
and by inserting after sub- 
section (i) the following 
new subsection: 

"(j) OBLIGATIONS MUST BE IN 
REGISTERED FORM TO BE TAX-EXEMPT. -- 

'(1) IN GENERAL.-- Nothing in 
subsection (a) or in any other 
provision of law shall be con- 
strued to provide an exemption 
from Federal income tax for 
interest on any registration- 
required obligation unless the 
obligation is in registered 
form. 

'(2) REGISTRATION-REQUIRED 
OBLIGATION.-- The term "regis- 
tration-required obligation" 
means any obligation other than 
an obligation which-- 

'(A) is not of a type 
offered to the public, 

'(B) has a maturity 
(at issue) of not more than 
l year or 

"(C) is described in 
section 163(f£) (2) (B). 
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"(3) SPECIAL RULES.-- 

'(A) BOOK ENTRIES 
PERMITTED.-- For purposes 
of paragraph (1), a book 
entry obligation shall be 
treated as in registered 
form if the right to the 
principal of, and stated 
interest on, such obliga- 
tion may be transferred 
only through a book entry 
consistent with regulations 
prescribed by the Secretary. 

"(B) NOMINEES.-- The 
secretary shall prescribe 
such regulations as may be 
necessary to carry out the 
purpose of paragraph (1) 
where there is a nominee or 
chain of nominees.' P.L. 
97-248, 96 STAT. (1982). 

STATEMENT 

On August 19, 1982, both houses of the 

United States Congress enacted Public Law 97-248, 

the 'Tax Equity and Fiscal Responsibility Act of 

1982" ("the Act''), and the President of the 

United States approved the Act on September 3, 

1982. +/ section 310(b)(1) of the Act, which 

amends Section 103 of the Internal Revenue Code 

  

L/ U.S. CODE CONG. & AD. NEWS, No. 

10 (December 1982), Cumulative Tables 98. 
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of 1954 [I.R.C. §§ 1 et seq.], provides that 

any debt obligation which is required by that 

Section to be issued in registered form loses 

its exemption from federal income taxation if 

it is not so issued. Expressly intended to be 

included as a registration-required obligation 

is "any obligation of a State or local govern- 

ment, .... 2/ Although the registration re- 

quirements as well as the alternative sanctions 

imposed by Section 310(b) (1) were originally 

scheduled to apply to any obligation issued 

after December 31, 1982, later Congressional 

action suspended the effective date until July 

1, 1983. 3/ The administration and enforcement 

of the provisions of Section 310(b)(1) is to 

be performed by or under the supervision of 

the defendant Secretary of the Treasury pur- 

suant to 26 U.S.C. § 7801. 

  

2/ gg Rep. 97-494, Vol. 2, 97th 
Cong., 2d Sess. 243, reprinted in U.S.CODE 
CONG. & AD. NEWS, No. 7 (September 1982), 
Legislative History 218. 

3/ Technical Corrections:‘Act of 
1982 § 306(b) (2), reported in PENSION & PROFIT- 
SHARING REPORT BULLETIN No. 16 (January 14, 
1983) ¢ 233 at 41. 
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SUMMARY OF ARGUMENT 

This action puts in issue the con- 

stitutionality of Section 310(b)(1) of the Act, 

which the plaintiff contends is an unconstitu- 

tional attempt by the United States Congress 

to restrict the manner in which South Carolina 

May exercise its power to borrow money for pub- 

lic purposes through the issuance of State 

bonds. The plaintiff's position is supported 

by decisions of the Court, beginning with 

Weston v. The City Council of Charleston, 27 
  

U.S. (2 Pet.) 481 (1829), that recognize the 

constitutional limitation placed on the power 

of the federal and State governments to tax 

the obligations of one another and by National 
  

League of Cities v. Usery, 426 U.S. 833 (1976), 
  

in which the Court held that the Congress may 

not 'displace the States' freedom to structure 

integral operations in areas of traditional 

governmental functions." National League of 
  

Cities at 845-46. 
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ARGUMENT 

I. The complaint manifests a justi- 
clable controversy over which 
the Court has and should assume 
original jurisdiction. 

  

  

  

  

A. The plaintiff State of South 
Carolina is the real party 
in interest. 

While the Court's original jurisdic- 

tion expressly includes "Controversies ... be- 

tween a State and Citizens of another State," 

the State must in fact be the real party in 

interest. 

In determining whether the 
interest being litigated is an 
appropriate one for the exercise 
of our original jurisdiction, we 
of course look behind and beyond 
the legal form in which the claim 
of the State is pressed. Oklahoma 
ex rel. Johnson v. Cook [304 U.S. 
387]. Arkansas v. Texas, 346 U.S. 
368 at 371 (1953). 
  

That the plaintiff is the real party 

in interest herein cannot be disputed for its 

bonds are the ones which under Section 310(b) 

(1) of the Act must be issued in registered 

form or lose their tax-exempt status. In 
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asking the Court to preserve its sovereign 

right to issue bonds in bearer form (and to 

d,/ 
effect the savings available thereby) — with- 

out risking unconstitutional sanctions, South 

Carolina seeks to protect its own interests. 

One interest arises from its affirmative duty 

as a sovereign to provide services essential to 

its citizens' health and welfare which it ac- 

complishes by, inter alia, borrowing money to 
  

provide those services. A second interest arises 

from its affirmative right as a co-equal sov- 

ereign with the United States to reciprocal 

immunity from taxation. South Carolina asserts 

these interests in its capacity as a sovereign 

State, i.e., under the United States Constitu- 

tion and the Tenth Amendment thereto. Missouri 
  

v. Holland, 252 U.S. 416 (1920); National League 
    

of Cities, et al v. Usery, 426 U.S. 833 (1976) 
  

  

a/ See, Complaint, Aff. § 9, supra 
at 17-18.





(n. 7 at 836). >! 

The plaintiff's standing to sue also 

arises from the fact that it will be substan- 

tially damaged in monetary terms by the enforce- 

ment of Section 310(b) (1). Although the tax on 

registration-required obligations issued in 

bearer form will be paid by the bondholders, 

South Carolina as the issuer will in effect ab- 

sorb the cost of the tax either by paying a 

greater rate of interest on its obligations or 

by registering those obligations at an increased 

6/ If it chooses to do neither, cost to itself. 

its obligations will not be as salable as poten- 

tial purchasers turn instead to the more finan- 

cially attractive obligations of those States 

  

3/ The Court's line of decisions 
holding that a State as parens patriae cannot 
sue to enjoin the enforcement of an allegedly 
unconstitutional act of Congress presents no 
obstacle to the assumption of original juris- 
diction here because South Carolina does not 
assert a parens patriae interest. Cf., e.g., 
Massachusetts v. Mellon, 262 U.S. 447 (1923). 
  

6/ see, Complaint, Aff. { 8 and 9, 
supra at 16-18. 
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who do attempt to offset the effect of Section 

310(b) (1). 

B. The controversy is justiciable 
and is not barred by the sov- 
ereign immunity doctrine. 

The case and controversy language of 

Article III, Section 2 of the United States 

Constitution, which has traditionally been in- 

terpreted to mean that courts are to restrict 

their adjudications to justiciable matters, 

necessarily applies to the exercise of the 

Court's original jurisdiction. Texas v. Florida, 
  

306 U.S. 398 (1939). 

South Carolina's Tenth Amendment claim 

seeks not an advisory opinion but instead the 

resolution of an immediate and concrete con- 

troversy. Section 310(b)(1) applies to all 

registration-required obligations issued after 

June 30, 1983, and, as its Treasurer states, 

South Carolina fully intends to issue general 

obligation bonds after June 30, 1983. f/ The 

  

7/ 
=_ See, Complaint, Aff. ¥ 2, 

supra atl13. 
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mechanics of the issuance must begin well be- 

fore that date, however, and the validity vel 

non of Section 310(b)(1) will determine in large 

part the amount of those bonds, their interest 

rate and their marketability. If South Caro- 

lina can know whether or not the provisions of 

Section 310(b) (1) are enforceable against its 

general obligations, it will be in an infinitely 

better position to make its fiscal decisions; 

for example, if Section 310(b)(1) cannot con- 

stitutionally be enforced against its obliga- 

tions, then South Carolina will be able to issue 

those obligations at a substantial savings. 8/ 

But if Section 310(b)(1) is enforceable, then 

South Carolina must allow for the added costs 

  

of the issuance by, inter alia, adjusting its 

general appropriations in other areas. Regard- 

less of the Court's decision on the merits, the 

impact of that decision will be certain and 

  

8 
S/ Id., ¥€ 8 and 9, supra at 16-18. 
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significant. Again, South Carolina asserts 

that the controversy is real. 2/ 

Moreover, South Carolina's Tenth 

Amendment claim is not barred by the doctrine 

of sovereign immunity. The Court long ago de- 

clared that a suit to enjoin a federal officer 

from enforcing an allegedly unconstitutional 

statute does not constitute a suit against the 

sovereign, reasoning that ''the conduct against 

which specific relief is sought is beyond the 

officer's power and is, therefore, not the 

conduct of the sovereign."’ Larson v. Domestic 
  

and Foreign Commerce Corp, 337 U.S. 682 at 690 
  

(1949). See also, Oregon v. Mitchell, 400 U.S. 
    

112 (1970); South Carolina v. Katzenbach, 383 
  

U.S. 301 (1966); Land v. Dollar, 330 U.S. 731 
  

(1947); Missouri v. Holland, 252 U.S. 416 
  

(1920). 

Finally, the Court has recognized that 

  

2/ Nor does South Carolina's claim 
involve a nonjusticiable political question. 
See, e.g., Marbury v. Madison, 5 U.S. (1 Cranch) 
60 (1803). 
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a bill in equity for injunctive and declarative 

relief is proper in this type of action. In 

Missouri v. Holland, supra, the Court upheld 
  

Missouri's right to bring a bill in equity to 

enjoin a federal official from enforcing al- 

legedly unconstitutional regulations pro- 

mulgated under the Migratory Bird Treaty Act. 

Although Missouri's Tenth Amendment claim was 

rejected, the Court declared that a bill in 

equity "is a reasonable and proper means to 

assert the alleged quasi-sovereign rights of 

a State." 252 U.S. at 431. See also, Colo- 
  

rado v. Toll, 268 U.S. 228 (1925). 
  

C. The Court should assume 
original jurisdiction 
herein. 

While the plaintiff recognizes that 

the language of Article III, Section 2 does not 

make the Court's original jurisdiction exclu- 

sive, Congress has effectively foreclosed 
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any lower court challenge herein. ao? There 

is therefore a compelling reason for the 

Court to assume original jurisdiction for 

otherwise the plaintiff will be without an 

available forum, adequate or otherwise, within 

which to assert its claim. Cf., Illinois v. 
  

City of Milwaukee, 406 U.S. 91 (1972). 
  

The importance of promptly securing 

a definitive resolution to the fundamental con- 

stitutional issue is another compelling rea- 

son for the Court to hear this action origi- 

nally. Because of the significant adverse 

  

10/ The usual bases of judicial re- 
view of tax matters are available only to tax- 
payers. E.g., I.R.C. § 7422. Under the Anti- 
Injunction Act [26 U.S.C. § 7421(a)], no ac- 
tion may be maintained seeking to enjoin the 
levy or collection of federal taxes. This pro- 
vision has been broadly construed and would no 
doubt emcompass the present situation. Cf., 
Bob Jones University v. Simon, 416 U.S. 725 
(1974). Similarly, the Federal Declaratory 
Judgment Act [28 U.S.C. § 2201] expressly for- 
bids declaratory judgments concerning tax mat- 
ters and is generally held to be "at least as 
broad" as the Anti-Injunction Act. Alexander 
v. Americans United, Inc., 416 U.S. 752 at 759, 
n. lO (1974). 

  

  

- 39 -





impact which the provisions of Section 310(b) 

(1) will immediately have on the plaintiff's 

exercise of its governmental functions, it 

has a vital interest in having the question 

of the validity of Section 310(b) (1) resolved 

as expeditiously as possible. As hereinabove 

noted, South Carolina must make preparations 

to comply with Section 310(b) (1) if it is en- 

forceable and those preparations involve out- 

lays of money. If Section 310(b)(1) is not en- 

forceable and these preparations need not have 

been made, South Carolina will have wasted that 

money. On the other hand, if Section 310(b) (1) 

is enforceable and South Carolina has not pre- 

pared to comply with its requirements, the 

marketability of its general obligation bonds 

will be seriously jeopardized. South Carolina 

cannot withstand without severe hardship the 

potential loss of money under either alterna- 

tive. The fact that all fifty States will also 

be immediately economically burdened to a sig- 

nificant extent by the provisions of Section 
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310(b) (1) compounds the urgency of a defini- 

tive resolution. il/ 

Moreover, the plaintiff's claim pre- 

sents the precise issues on which the Court has 

declared its intent to concentrate the exer- 

cise of its original jurisdiction. In de- 

clining to assume original jurisdiction over 

a suit between a State and a citizen of another 

State which raised ''no serious issues of 

federal law,’ the Court declared: 

. This Court's paramount re- 
sponsibilities to the national 
system lie almost without ex- 
ception in the domain of fed- 
eral law. As the impact on 
the social structure of fed- 
eral common, statutory, and 

  

il/ The requirements of Section 310 
(b) (1) apply to the issuance of obligations by 
all fifty States. The plaintiff alleges that 
it alone will be burdened by an extra $2.8 mil- 
lion on a single moderate sized sale of capital 
improvement general obligations. See, Complaint, 
Aff. 8, supra at 16-17. Even more stag- 
gering is the economic effect which Section 
310(¢b) (1) will immediately have throughout the 
United States based on the total amount of 
general obligation bonds issued by other States 
in 1982 ($19.3 billion) and the total amount of 
municipal paper issued throughout the United 
States in 1982 ($74 billion). Id., q 5, 
supra atl5. 
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constitutional law has ex- 
panded, our attention has 
necessarily been drawn more 
and more to such matters.... 
Ohio v. Wyandotte Chemicals 
Corp., 401 U.S. 493 at 498 
(1971). 

  

Nothing involves serious issues of federal law 

more acutely than the proper relationship be- 

tween the governments of the States and the 

United States in the federal system intended 

by the founding fathers. Let The Court is 

uniquely empowered to preserve the federal sys- 

tem by, inter alia, declaring and maintaining 
  

the provisions of the United States Constitu- 

tion. Whether or not South Carolina can con- 

tinue to function in its traditional role as 

a sovereign untrammeled by acts of the United 

States Congress raises a basic federal law 

issue, one which only the Court is able to re- 

solve. See, e.g., Oregon v. Mitchell, 400 U.S. 
  

112 (1971); South Carolina v. Katzenbach, 383 
  

U.S. 301 (1966). 

  

12/ The merits of the plaintiff's 
claim are argued more fully under Question II 
and Question III, infra. 
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Additionally, although the controversy 

is a crucial one and the issue is of great mom- 

ent, the legal question is not complex. The 

dispute requires no discovery nor the taking 

of extensive testimony so that the Court will 

not become involved in the role of fact finder 

for which, it has stated, it is "ill-equipped." 

Ohio v. Wyandotte Chemical Corp., supra at 498. 
  

In summary, this action is an appro- 

priate one for the Court to exercise its origi- 

nal jurisdiction: the plaintiff is the proper 

party to raise the issues herein because Sec- 

tion 310(b) (1) injures it both monetarily and 

in its capacity as a sovereign State; the eco- 

nomic effect of the provisions of Section 310 

(b) (1) is immediately substantial and far- 

reaching; and the issues raise serious and 

important concerns of federalism "fully in 

accord with the purposes and reach of [the 

Court's] original jurisdiction.'' Maryland 
  

v. Louisiana, 451 U.S. 725 at 744 (1981). 
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II. Section 310(b)(1) of the Act 
violates the United States 
Constitution and the Tenth 
Amendment thereto by abridg- 
ing the plaintiff's power to 
borrow money. 

  

  

  

  

  

  

South Carolina as a sovereign State 

possesses a long-recognized implied constitu- 

tional power to borrow money for public pur- 

poses. In Pollock v. Farmers' Loan & Trust 
  

Company, 157 U.S. 429 (1895), the Court de- 

clared: 

under the fundamental law, 
as to the power to borrow money, 
neither the United States on the 
one hand, nor the states on the 
other, can interfere with that 
power as possessed by each and 
an essential element of the 
sovereignty of each. 157 U.S. 
at 585. 

The plaintiff's power to borrow money free from 

federal regulation arises, then, from its stat- 

us aS a sovereign power, which status is in- 

herent. in the federal system intended by the 

United States Constitution. See generally, 
  

Pollock v. Farmers' Loan & Trust Company, 
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supra; Lane County v. Oregon, 74 U.S. (7 Wall.) 
    

101 at 104 (1869). 

The borrowing power also expressly 

arises under the Tenth Amendment to the United 

States Constitution as a power "reserved to 

the States.'' In National League of Cities v. 
  

Usery, 426 U.S. 833 (1976), the landmark case 

on the Tenth Amendment, the Court considered 

the applicability of the minimum wage provisions 

of the Fair Labor Standards Act to the States 

and their political subdivisions. The cities 

and States challenged the United States Con- 

gress' authority to legislate minimum wage 

standards applicable to public sector employees, 

not as beyond its Commerce Clause power, but 

instead as prohibited by the Tenth Amendment, 

which imposes an affirmative limitation on 

that power. The Court overruled a previous 

decision and distinguished another, holding 

that "insofar as the challenged amendments 

operate to directly displace the States' 

freedom to structure integral operations in 
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areas of traditional governmental functions, 

they are not within the authority granted Con- 

Lal gress.... 426 U.S. at 852. The decision over- 

ruled was Maryland v. Wirtz, 392 U.S. 183 (1973), 
  

which had upheld the extension of the Fair 

Labor Standards Act to State-operated schools 

and hospitals. Relying on Maryland v. Wirtz, 
  

the Court had later found that the Economic 

Stabilization Act, which provided for a wage 

freeze, could be properly applied to the States. 

Fry v. United States, 421 U.S. 542 (1975). The 
  

Court in National League of Cities declined to 
  

overrule Fry, even though it was based on 

Maryland v. Wirtz, but distinguished it in 
  

three particulars from National League. 
  

First, Fry involved legislation which 

was aimed at an emergency situation and which 

was carefully limited in scope and time. In 

addition, the effect of the wage freeze was 

not to displace State choices but to require 

that the choices already in effect be maintained 

during the emergency. Finally, the Court in 
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National League of Cities noted that the statute 
  

in Fry actually reduced the pressures on State 

budgets rather than increased them. 426 U.S. 

at 853. 

Like the legislation in National 
  

League of Cities, Section 310(b)(1) at issue 
  

here is distinguishable from the legislation 

in Fry. Just as the attempt to legislate wage 

provisions in National League of Cities imper- 
  

missibly withdrew from the States the authority 

to make fundamental decisions, Section 310(b) (1) 

seeks to so economically restrict the alterna- 

tives available to South Carolina in the exer- 

cise of its power to borrow money that it has 

withdrawn from South Carolina any real freedom 

to issue obligations in the manner it deems 

most suitable to effect its responsibility to 

perform essential functions. 

Since its decision in National League 
  

of Cities, the Court has clarified its position 
  

as to what requirements must be satisfied be- 

fore a Tenth Amendment claim seeking to 
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invalidate Commerce Clause legislation can suc- 

ceed. In Hodel v. Virginia Surface Mining & 
  

Reclamation Association, 452 U.S. 264 (1981), 
  

the Court interpreted National League of Cities 
  

to require: 

First, there must be a showing 
that the challenged statute reg- 
ulates the ‘States as States.' 
Second, the federal regulation 
must address matters that are 
indisputably ‘attribute[s] of 
state sovereignty.’ And, third, 
it must be apparent that the 
States' compliance with the fed- 
eral law would directly impair 
their ability 'to structure in- 
tegral operations in areas of 
traditional functions' [cita- 
tions omitted]. 452 U.S. at 
287-288. 

The legislation at issue in Hodel was the Sur- 

face Mining Act which, in part, prescribed 

minimum performance standards that had to be 

met by individuals mining on certain types of 

land. The plaintiffs claimed that the States 

traditionally regulated land use and any at- 

tempt by the Congress to prescribe minimum 

standards violated the Tenth Amendment. The 
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plaintiffs' claim was unsuccessful because 

it failed to satisfy the first of the three 

requirements, i.e., that the challenged legis- 

lation regulated the States as States. The 

Court reasoned that the Surface Mining Act 

governed only the activities of private per- 

sons, that the States were not compelled to 

enforce the Act and that no State funds had 

to be expended because of the Act. 452 U.S. 

at 288. 

The tax imposed by Section 310(b) 

(1) of the Act concededly falls initially on 

the holder of State seneral obligation bonds 

rather than on the State as issuer. Unlike 

the Mining Act provisions in Hodel, however, 

the effect of Section 310(b) (1) on State ac- 

tivities is not incidental. Under the Mining 

Act, the States were free to legislate their 

own programs within certain guidelines or to 

refrain from acting at all in which event the 

full regulatory burden would be borne by the 

federal government and imposed on individual 
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and corporate miners. It cannot be argued 

that under Section 310(b)(1) an issuing State 

is equally free to do nothing and that the 

burden will then fall only on the individual 

holder of its bonds. The Court has repeatedly 

recognized that a tax on the interest from 

government bonds burdens the issuer. See, 

Pollock v. Farmers Loan & Trust Company, supra; 
  

Weston v. City Council of Charleston, 27 U.S. 
  

(2 Pet.) 481 (1829). 

The second requirement of the National 
  

League of Cities standard is that the challenged 
  

legislation must address matters that are indis- 

putably attributes of State sovereignty, that 

is, the interest advanced by the State must in- 

volve "functions essential to separate and inde- 

pendent existence." 426 U.S. at 850. There 

can be no doubt that South Carolina's power to 

borrow money is a function essential to its 

separate and independent existence. Few "at- 

tributes of sovereignty" insure the independence 
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of a State more certainly than the power to 

raise money to remain financially secure. Ev- 

ery public service provided by South Carolina 

and its subdivisions is affected when its power 

to borrow money is interfered with. As in 

National League of Cities, where the Court 
  

noted that the legislation at issue withdrew 

from the States the authority to make those 

fundamental employment decisions upon which 

their systems for the performance of their 

essential fmekious rested [426 U.S. at 851], 

the power to borrow money is likewise an attri- 

bute of sovereignty upon which South Carolina's 

entire system for the performance of its in- 

tegral State functions rests. 

The third and final requirement of 

National League of Cities is that compliance 
  

with the legislation will seriously impair the 

State's ability to structure its integral oper- 

ations. This third requirement was fatal to 

the Tenth Amendment claim of State railroad 

employees in United Transportation Union v. 
  

Long Island Railroad Company, 455 U.S. , 
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102 S.Ct. 1349 (1982). The Court in United 

Transportation found that the operation of a 
  

railroad by the State was not an integral part 

of its government activity but was a function 

traditionally performed by private industry. 

Federal regulation of such railroads under 

the Commerce Clause was held not to impair a 

State's ability to function as a State. 102 

S.Ct. at 1354. It cannot be seriously con- 

tended that the borrowing of money is a "func- 

tion previously performed by the private sec- 

tor'' such, that application of the Tenth Amend- 

ment would allow the State's assumption of 

this function to erode the federal government's 

authority to regulate in an area traditionally 

allowed it. As discussed earlier, nothing 

is so fundamental to the States' ability to 

perform their essential functions than the 

ability to raise money to support their opera- 

tions. Because it seriously interferes with 

South Carolina's power to raise money, Section 

310(b) (1) impermissibly impairs South 
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Carolina's ability "to fulfill its role in the 

Union.'' 102 S.Ct. at 1356. 

One final consideration in analyzing 

National League of Cities is the Court's dec- 
  

laration that in some cases the nature of the 

federal interest advanced may require State sub- 

mission even though all of the above discussed 

requirements are met. Hodel, 452 U.S. at 288, 

n. 29. This “overriding interest" factor has 

been characterized as an exception to National 

13/ 
League of Cities = 

  

and, although the Court 
  

has considered no cases involving this excep- 

tion since it was first enunciated, the emerg- 

ency situation in Fry was cited as an example 

of circumstances that would justify requiring 

a State to submit to federal encroachment on 

its sovereignty. Id. The plaintiff would 

urge the Court to refrain from engaging in 

  

13/ See, Federal Energy Regulatory 
Commission v. Mississippi, U.S. , L102 
S.Ct. 2126 at 2147, n. 4 (1982) (Justice O'Con- 
nor, concurring in part and dissentingin part). 
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the balancing action suggested in the foot- 

note in Hodel except where the essential nature 

of the State function being overridden is in 

doubt. There can be no such doubt with re- 

spect to South Carolina's power to borrow money, 

long recognized by the Court as essential to 

its sovereignty as a State. Moreover, there is 

no overriding federal interest advanced by the 

enactment of Section 310(b)(1) which would 

even remotely justify the resulting blow to 

South Carolina's sovereignty. 

Having made this assertion, South 

Carolina is not unmindful of the reasons as- 

serted by the Senate Finance Committee for the 

change sought to be effected by Section 310(b) 

ay. 
however salutary the result intended to be 

However justified they may be and 

  

14/  s REP. 97-494, Vol. 2, 97th 
Cong. 2d Sess. 242, reprinted in U.S. CODE 
CONG. & AD. NEWS, No. 7 (September 1982) 217. 
The Senate Finance Committee's action, how- 
ever, was not unanimous. Id., Minority Views 
of Senators Long, Bentsen, Matsunaga, Moynihan, 
Boren and Mitchell 376-377. 
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reached by the enactment of Section 310(b) (1), 

the invasion of South Carolina's sovereign right 

and power is a far greater evil than that sought 

to be cured. If the United States Congress can 

require that South Carolina's obligations must 

be issued in registered form in order to keep 

intact its immunity from federal income taxa- 

tion, then federal legislation similarly limit- 

ing the time of issuance, amount, maturity date, 

interest rate, market and purpose of those 

obligations would also be possible. In other 

words, the Congress could provide that in the 

year 1983 South Carolina can issue only $5 mil- 

lion of its general obligation bonds which 

must be sold only in July, 1983, must mature 

in 1988, must bear 5 per cent interest, must be 

expended for highway purposes only and must be 

sold only to citizens of South Carolina. If 

unhalted by the Court, the Congress could thus 

reduce South Carolina's once-called sovereign 

power to borrow money to a matter of congress- 

ional grace or whim. 

In his dissent in Elrod v. Burns, 
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427 U.S. 347 (1976), Chief Justice Burger 

characterized National League of Cities as 
  

follows: 

Only last ... we took steps 
to arrest the downgrading of 
States to a role comparable 
to the departments of France, 
governed entirely out of the 
national capital. Constant 
inroads on the powers of the 
States to manage their own 
affairs cannot fail to com- 
plicate our system and cen- 
tralize more power in Wash- 
ington. 427 U.S. at 375-376. 

‘The exigencies of economic change have whittled 

away some of the limitations that were former- 

ly thought to exist, principally through the 

judicial expansion of "general welfare" powers. 

Each time such action occurs, the federal sys- 

tem is undermined. As Justice Powell observed 

in his dissent in Federal Energy Regulatory 
  

Commission, supra, quoting a constitutional law 
  

professor on the danger of such gradual en- 

croachment by the federal sovereign: 

"Of course, no one expects 
Congress to obliterate the 
states, at least in one fell 
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swoop. If there is any dan- 
ger, it lies in the tyranny 
of small decisions--in the 
prospect that Congress will 
nibble away at state sover- 
eignty, bit by bit, until 
someday essentially nothing 
is left but a gutted shell.' 
102 S.Ct. at 21 (quoting L. 
Tribe, American Constitutional 
Law 302 (1978)). 
  

The United States Constitution was 

written with the express guarantee, i.e., the 

Tenth Amendment, that the States are to retain 

all the attributes of sovereignty in certain 

areas. The power to borrow money is without 

question one power that is "reserved to the 

States.'' However arguably inconsiderable the 

effect may be, Section 310(b)(1) represents an 

attempt by the United States Congress to retard 

the ability of South Carolina to function as a 

sovereign in an area reserved to it by the 

United States Constitution and, to that extent, 

violates the United States Constitution and 

in particular the Tenth Amendment thereto. 

- 57 -





III. Section 310(b) (1) of the 
Act violates the United 

States Constitution by 
subjecting the interest 
paid on the debt obliga- 
tions issued by the plain- 
tiff in bearer form to fed- 
eral income taxation. 

  

  

  

  

  

  

  

  

In providing that the interest paid 

on State obligations which are not in regis- 

tered form is not exempt from federal income 

taxation, Section 310(b)(1) of the Act goes be- 

yond the power of the United States Congress -- 

the interest on such obligations is protected 

from taxation by the United States Constitution. 

Furthermore, this protection from 

taxation exists irrespective of the power of 

the Congress to impose registration require- 

ments. '"[I]t is one thing ... to decide that 

a state which chooses to engage in activities 

which Congress has a right to control must do 

so on Congress' terms ... but it is quite an- 

other to extract from a state a most funda- 

mental aspect of its sovereignty.'"' Maryland enty 
  

v. EPA, 530 F.2d 215 at 225-226 (4th Cir. 1977), 
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vacated and remanded sub.nom. EPA v. Brown, 
  

431 U.S. 99 (1977); District of Columbia v. 
  

Train, 521 F.2d 971 at 990-994 (D.C. Cir. 1975), 

vacated and remanded sub.nom. EPA v. Brown, 
  

431 U.S. 99 (1977); Brown v. EPA, 521 F.2d 
  

827 at 837-842 (9th Cir. 1975), vacated and 
  

remanded, 431 U.S. 99 (1977). 
  

That interest on State obligations 

may not be taxed by the federal government has 

long been established. In Weston v. The City 
  

Council of Charleston, 27 U.S. (2 Pet.) 481 
  

(1829), Chief Justice Marshall, speaking for 

a majority of the Court, held that the ordi- 

nance of the City of Charleston imposing a tax 

of "twenty-five cents upon every hundred dol- 

lars of ... six and seven per cent stock of 

the United States" was unconstitutional. Coun- 

sel for the taxpayer argued: 

The contract of the general 
government is invaded, and its 
credit impaired. Its competency 
to negotiate loans may be de- 
stroyed by the admission of 
this power of taxation. There 
are two sources of revenue which 
are essentially the right of the 
general government -- that of im- 
posing duties, and that of borrow- 
ing money on the credit of the 
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mation. The safety of the 
whole depends upon the free 
and undisturbed exercise of 
these powers. 27 U.S. (2 Pet.) 
at 482. 

Chief Justice Marshall agreed: 

If the right to impose the tax 
exists, it is a right which in 
its nature acknowledges no lim- 
its. It may be carried to any 
extent within the jurisdiction 
of the State or corporation 
which imposes it, which the will 
of each State and corporation 
May prescribe. 27 U.S. (2 Pet.) 
at 487. 

In Pollock v. Farmers' Loan & Trust 
  

Company, 157 U.S. 429 (1895), the Court con- 

sidered, among other questions, whether the 

income from State-issued securities could be 

taxed to the holder under the Revenue Act of 

1894. Recognizing that previous case law for- 

bade federal taxation of the property or rev- 

enues of a State, Chief Justice Fuller con- 

cluded: 

But we think the same want of 
power to tax the property or 
revenues from the states or 
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their instrumentalities exists 
in relation to a tax on the in- 
come from their securities, and 
for the same reason, and that 

reason is given by Chief Justice 
Marshall in Weston v. Charleston, 

., Where he said: ‘The right 
to tax the contract to any extent, 
when made, must operate on the 
power to borrow before it is ex- 
ercised, and have a sensible in- 
fluence on the contract. The 
extent of this influence depends 
on the will of a distinct govern- 
ment. To any extent, however incon- 
siderable, it is a burden on the 
operations of government. It may 
be carried to an extent which shall 
arrest them entirely. * * * The 
tax on government stock is thought 
by this court to be a tax on the 
contract, a tax on the power to 
borrow money on the credit of the 
United States, and consequently to 
be repugnant to the Constitution. ' 
Applying this language to these 
municipal securities, it is obvi- 
ous that taxation on the interest 
therefrom would operate on the 
power to borrow before it is ex- 
ercised, and would have a sensible 
influence on the contract, and 
that the tax in question is a tax 
on the power of the states and 
their instrumentalities to borrow 
money, and consequently repugnant 
to the Constitution. 157 U.S. at 
585. 

  

This doctrine of intergovernmental 

immunity had its genesis in Chief Justice 
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Marshall's decision in McCulloch v. Maryland, 
  

17 U.S. (4 Wheat.) 316 (1819). Weston v. City 
  

Council, supra, applied the doctrine to taxes 
  

levied by the State upon securities of the 

federal government and the Pollock decision 

recognized that the converse was true by ex- 

tending that immunity to the interest paid on 

State and municipal bonds. L5/ 

The ultimate result of Pollock was 

to invalidate the Revenue Act of 1894 because 

it unconstitutionally failed to apportion the 

income tax among the several States. In re- 

sponse to this result, the Congress passed the 

Sixteenth Amendment to the United States Con- 

stitution in 1913. But the debate in the 

  

i5/ After the decision was rendered, 
Pollock was reargued and new opinions were 
filed at 158 U.S. 602 (1895). The rehearing 
allowed the Court to "broaden the field of in- 
quiry'' and to determine to which of the two 
classes of taxes, direct or indirect, the in- 
come from rents of real estate and from bonds 
belonged. The holding that taxation of the re- 
ceipts from municipal bonds is a tax on the 
power to borrow money and, consequently, repug- 
nant to the United States Constitution remained 
unchanged. 158 U.S. at 618. 
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United States Senate makes it clear that the 

Sixteenth Amendment was not intended to give 

to the Congress the power to tax the income from 

State obligations. It was conceded that such 

a power would destroy the federal system. See, 

45 CONG. REC. 1696 (1910). 

Just two years after the adoption of 

the Sixteenth Amendment, in Brushaber v. Union 
  

Pacific Railroad, 240 U.S. 1 (1916), the claim 
  

was made that the effect of the Sixteenth Amend- 

ment was to extend the class of subjects which 

could be constitutionally taxed by the Congress 

because of the inclusion of the phrase "in- 

comes, from whatever source derived."' After 

reviewing the history of the Sixteenth Amend- 

ment and its relation to the Pollock decision, 

the Court reached the conclusion that the Six- 

teenth Amendment did not expand the federal 

taxing power to new subjects. 

It is clear on the face of 
[the Amendment] that it does not 
purport to confer power to levy 
income taxes in a general sense, 
-- an authority already possessed 
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and never questioned, -- or 
to limit and distinguish be- 
tween one kind of income taxes 
and another, but that the whole 
purpose of the Amendment was 
to relieve all income taxes 
when imposed from apportion- 
ment from a consideration of 
the source whence the income 
was derived. 240 U.S. at 17- 
18. 

This pronouncement of the law has 

rested without serious challenge from 1916 

to 1982. From the date of the adoption of 

the Sixteenth Amendment to the present the 

Congress has made no effort to tax the in- 

terest paid by the States to the holders of 

their bonds. The provisions of Section 103 of 

the Internal Revenue Code do not create the 

tax exemption that applies to the interest paid 

by the States upon their bonds; instead, they 

are necessarily purely declarative of the exist- 

ing state of the law. 

Through oblique means the Congress is 

now seeking to avoid the decisions of this 

Court and thus to amend the United States Con- 

stitution by legislative fiat. South Carolina 
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urges the Court to let stand the long accepted 

interpretation of the Constitution itself, to 

continue to recognize the federal system and 

to continue to uphold the essential corollary 

that State governmental action is free from 

congressional interference except as otherwise 

provided in the Constitution itself. The pro- 

visions of Section 310(b) (1) which conditionally 

tax the interest paid on State obligations are 

patently unconstitutional and South Carolina 

cannot without doing violence to the United 

States Constitution be forced to accept those 

provisions as an unconstitutional alternative. 

CONCLUSION 

This legislation is constitutionally 

infirm for two reasons. It asserts congress- 

ional controls in a field preserved to the 

States, thus impermissibly intruding on the 

sovereignty of the States, and, in blind-side 

fashion, it unconstitutionally asserts the 

right of the federal government to tax the 
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interest paid by States on their debt obliga- 

tions despite clear and sound precedent to 

the contrary. 

The constitutional powers of the 

States must not be carelessly abrogated. The 

continued existence of the federal system se- 

cures the liberties of the citizens of the 

United States as no other form of government 

could and far outweighs any remote administra- 

tive convenience attaching to the plan here 

promoted by the United States Congress. That 

plan must be judicially voided. 
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