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IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1945 

  

No. 12, Original 

  

UNITED STATES OF AMERICA, 
Plaintiff, 

US. 

STATE OF CALIFORNIA, 
Defendant 

  

STATEMENT BY STATE OF CALIFORNIA, PURSU- 

ANT TO REQUEST OF COURT DATED APRIL 22, 

1946, OF PROPOSITIONS OF LAW AND FACT 

PLACED IN ISSUE BY ITS ANSWER. 

  

To the Honorable the Chief Justice and Associate Justices 

of the United States Supreme Court: 

Pursuant to the Request of the Court dated April 22, 

1946, defendant State of California, by its Attorney Gen- 

eral, files this statement of the several propositions of law 

and fact which the State deems have been placed in issue 

by its Answer heretofore filed in this action: 

I 

The United States of America is not now and never has 

been (since the admission of the state of California into 

the Union on:September 9, 1850) the owner in fee simple 
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or otherwise of the lands or the minerals or other things 

of value underlying the Pacific Ocean lying seaward of the 

ordinary low water mark on the coast of California (herein 

referred to as ‘‘said lands’’), or any part or portion thereof 

(except such portions thereof as have been acquired by the 

United States of America from the State of California or 

from its successors in interest by grant, cession, quitclaim, 

lease or condemnation). 

II 

The United States of America is not possessed of any 

paramount rights in or powers over said lands or said 

minerals or other things of value, or any part thereof, other 

than such governmental powers of regulation and control 

as the United States of America possesses with respect to 

all other lands owned by the State of California. 

Il 

The State of California is the owner in fee simple absolute 

of all lands underlying all navigable waters within the 

boundaries of the State (subject to legislative grants of 

portions thereof to the United States of America and to 

municipalities and counties; subject to leases, easements 

and other rights therein granted by the State to various 

parties or condemned by the United States of America; and 

subject to grants by prior sovereigns confirmed by United 

States patents) as more particularly set forth in the First 

Affirmative Defense of the Answer on file herein. 

(a) The original thirteen States of the Union own in fee 

simple, and at all times since not later than July 4, 1776, 

have so owned, all lands under all navigable waters within 

their respective boundaries, including all lands under all 

waters of the sea within at least three miles of their re- 

spective coasts, as well as all lands under all navigable bays,
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harbors, rivers and lakes (except certain portions thereof 

expressly granted by said States or by their predecessors). 

Said original thirteen States became vested with such title 

and ownership as the successors to the Crown of England 

prior to the creation or formation of the United States of 

America. 

(b) Upon the execution of the Treaty of Guadalupe 

Hidalgo, the legal title of all lands underlying all navigable 

waters within the area thereby acquired from Mexico vested 

in the United States of America in trust, however, for the 

state or states to be thereafter created in said area; and 

upon the admission of California as a State of the Union 

‘‘upon an equal footing with the original States in all re- 

spects whatever,’’ by the Act of Congress of September 9, 

1850, the ownership in fee of said lands within the bound- 

aries of the State of California (which boundaries, as estab- 

lished by the California Constitution of 1849 and approved 

by said Act of September 9, 1850, extend into the Pacific 

Ocean at least three English miles from the California coast 

and include all islands, bays and harbors along and adja- 

cent to said coast) vested in said State by virtue of its 

sovereignty. 

(c) By said Act of Admission of September 9, 1850, a 

compact and agreement was formed and entered into be- 

tween the United States of America and the State of Cali- 

fornia (which, as set forth in the First Affirmative Defense, 

then had a completely organized and functioning State 

Government) whereby it was agreed for a valuable con- 

sideration which was duly rendered and given to the United 

States by said State, that said State should be admitted 

into the Union ‘‘on an equal footing with the original 

States in all respects whatever,’’ and by which all tide and 

submerged lands within the boundaries of said State be- 

came vested in said State. 

2a
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(d) A rule of property law has been established in the 

State of California as a result of numerous decisions of this 

Honorable Court following and applying the principle an- 

nounced in Martin v. Waddell (1842), 16 Peters 367, and 

Pollard’s Lessee v. Hagan (1845), 3 Howard 212, and ad- 

judicating and determining that the State of California 

owns all tide and submerged lands within its boundaries. 

The State of California in all its dealings with its munici- 

palities, counties and political subdivisions and with its 

erantees, lessees and licensees has at all times acted in com- 

plete reliance upon said rule of property law as announced 

by the decisions of this Honorable Court. 

The matters stated in sub-paragraphs (a), (b), (c) and 

(d) above are more particularly set forth in the First 

Affirmative Defense of the Answer on file herein. 

IV 

The United States of America, each of its branches, and 

various of its departments and agencies acting within the 

scope of their authority as prescribed by law, have uni- 

formly, at all times since the admission of the State of 

California into the Union, and in hundreds of particular 

instances, recognized, asserted, determined, adjudicated 

and acquiesced in the title and ownership of the State of 

California in and to all lands under all navigable waters 

within the boundaries of said State, and have requested 

and accepted from the State of California numerous grants, 

leases, easements and other interests in and to tide and 

submerged lands under the coastal waters of California 

lying seaward of the ordinary high water mark and also 

seaward of ordinary low water mark as well as under its 

bays, harbors, rivers and lakes; and likewise the United 

States of America, each of its branches, and various of its 

departments and agencies acting within the scope of their
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authority as prescribed by law, have at all times since the 

formation of the Union, recognized, asserted, determined, 

adjudicated and acquiesced in the title and ownership of 

each of the original thirteen States, and of each of the 

subsequently admitted States, in and to all lands under all 

navigable waters within the respective boundaries of said 

States, as in the Second Affirmative Defense of the Answer 

on file herein more particularly alleged. 

V 

Acting upon the faith of and in reliance upon the afore- 

said recognition by the United States of America of the 

State of California’s ownership of and title to all lands 

under all navigable waters within its boundaries, 

(a) The State of California has made various and numer- 

ous grants, leases, easements, franchises and licenses of, 

in or to such lands, both along the open coast and in bays, 

harbors, rivers and lakes, to numerous parties throughout 

a period commencing shortly after the formation of the 

State and continuing down to the present time; and 

(b) The grantees, lessees, and licensees of the State have 

expended huge sums of money in the development of the 

lands covered by said grants, leases, easements, franchises 

and licenses; 

(c) The political subdivisions of said State have as- 

sessed and taxed such granted or leased interests; and 

(d) The State of California has, by its various depart- 

ments, agencies, officers and employees, as well as by its 

various grantees and lessees, gone into possession of and 

is now, and for many years last past has been, in open, ad- 

verse and notorious possession of, and throughout many 

years last past has exercised and is now exercising all the 

rights of ownership in and to, large portions of submerged
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lands underlying the coastal waters of the State lying sea- 

ward of ordinary high water mark and also lying seaward 

of ordinary low water mark, as well as lands underlying 

navigable bays, harbors, rivers and lakes within the State; 

and 

(e) The State of California and its municipalities and 

other grantees have expended huge sums in the reclamation 

and improvement of large portions of such submerged 

lands; all as in the Third Affirmative Defense of the An- 

swer on file herein more particularly alleged. 

VI 

The United States of America, its judicial, executive and 

legislative branches, and various of its departments and 

agencies acting within the scope of their agency as pre- 

scribed by law, have uniformly and on numerous occasions 

ever since the year 1850, treated all lands under all navi- 

gable waters below the line of mean low water on the open 

coast of California as being owned by the State of Califor- 

nia equally with all lands below the line of mean high water 

of all navigable waters within the boundaries of the State 

of California, whether situated on the open coast or within 

harbors, bays, lakes and rivers (except those conveyed by 

express grant, lease or license by the State or condemned 

by plaintiff, and except those lands lying below mean high 

water mark contained within the exterior boundaries of 

the United States patents confirming Mexican or Spanish 

grants to private individuals and municipalities), and no 

distinction has ever been made or attempted heretofore 

by the United States of America between the ownership 

of lands on the open coast below ordinary low water mark, 

and tide and submerged lands below the mean high water 

mark, and lands beneath bays, harbors, rivers and lakes, 

as in the Second and Fourth Affirmative Defenses of the 

Answer on file herein more particularly alleged.
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Vil 

All issues raised by the Complaint on file herein have 
been adjudicated against the United States of America and 

in favor of the State of California, and the question of title 

to all such lands within the State has become and is now 

res judicata and stare decisis as between plaintiff and de- 

fendant, by reason of the judgment in the case of United 

States of America v. Mission Rock Company, 189 U. S. 391, 

as more particularly alleged in the Fifth Affirmative De- 

fense of the Answer on file herein. 

Viil 

The United States of America has acquiesced in and 

recognized the title of the State of California and of its 

grantees in and to all tide and submerged lands within 

the boundaries of the State of California throughout a 

period of approximately 95 years last past, by reason of 

the matters and things alleged in the First, Second, Third 

and Sixth Affirmative Defenses of the Answer on file herein; 

and the United States of America is thereby precluded 

from asserting or claiming any right, title or interest ad- 

verse to the said title and ownership of the State of Cali- 

fornia and its grantees (except for specified portions 

thereof heretofore conveyed to the United States of Amer- 

ica by the State of California or by its grantees, or con- 

demned by plaintiff). 

IX 

The United States of America is estopped from claiming 

or asserting any right, title or interest in or to the tide 

and submerged lands lying within the boundaries of the 

State of California adverse to the title and ownership of 

said State and its grantees, by reason of the matters and 

things alleged in the First, Second, Third and Seventh
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Affirmative Defenses of the Answer on file herein (except 
for certain portions thereof heretofore conveyed to the 
United States of America by the State of California or by 
its grantees, or condemned by the United States). 

x 

The persons and corporations with whom the State of 

California has negotiated and executed leases of lands 

underlying the Pacific Ocean for the exploitation of petro- 

leum, gas and other mineral deposits are not too numerous 

to name or make parties to this action, as set forth in 

Paragraph III of the Answer on file herein. 

XI 

None of the lessees of the State of California have, in 

violation of any rights of the United States, entered upon 

said lands underlying the Pacific Ocean or any part thereof, 

or drilled wells for the recovery of petroleum or gas or 

other hydrocarbon substances, or any substances, as set 

forth in Paragraph III of the Answer on file herein. 

XII 

Pacific Western Oil Corporation referred to in plaintiff’s 

complaint now occupies and claims under Lease No. 92, 

as amended by Lease No. 92a, executed in 1929 by and 

between the State of California and said corporation, an 

area of tide and submerged lands near Elwood, in Santa 

Barbara County, California. The State of California, by 

and through its lessee, Pacific Western Oil Corporation, 

is and has been, since in or about 1929, in actual open 

and notorious possession of the area of tide and submerged 

lands described in said Lease No. 92, as amended by said 

Lease No. 92a, claiming the same adversely to all the world 

except the State of California. Said tide and submerged
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Jands lie under a part of the Santa Barbara Channel and 
not in or under the Pacific Ocean on the open coast. All 
the above is more particularly set forth in Paragraph IV 
of the Answer on file herein. 

XU 

Pacific Western Oil Corporation is not converting to its 
own uses any petroleum taken from lands in the Pacific 
Ocean below the line of mean low tide under leases granted 
by the State of California, as set forth in Paragraph IV of 

the Answer on file herein. 

XIV 

The United States of America has made no demand upon 

Pacific Western Oil Corporation for the surrender of pos- 

session of the lands described in said Lease No. 92, as 

amended by said Lease No. 92a, or that Pacific Western 

Oil Corporation discontinue the extraction and removal of 

petroleum or other minerals from the said lands; except 

that the United States of America, without prior demand 

on Pacific Western Oil Corporation, on or about May 29, 

1945, commenced an action in the United States District 

Court for the Southern District of California, Central 

Division, entitled ‘‘United States of America, Plaintiff, v. 

Pacific Western Oil Corporation, a corporation, Defend- 

ant,’’ being Case No. 44938-B Civil, seeking to recover pos- 

session of certain tide and submerged lands therein de- 

seribed, which action was dismissed on motion of the United 

States of America on October 19, 1945, all as set forth in 

Paragraph IV of the Answer on file herein. 

XV 

Neither the State of California nor its lessees nor any 

other person acting under or pursuant to State Authority
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at any time has trespassed or will trespass upon the lands 

alleged to be in controversy, or any part thereof; and 

neither said State nor any of its lessees nor anyone acting 

under authority of said State, in taking or using the minerals 

or other things of value from, in or under the lands alleged 

to be in controversy, will be in violation of any rights of 

the United States; and the United States will not suffer 

irreparable, or any, injury therefrom or thereby, all as 

set forth in Paragraph VI of the Answer on file herein. 

It is not true that the United States of America has no 

adequate, or any, remedy except by this action. 

XVI 

It is, of course, recognized that the objections set forth 

in the Answer to the indefiniteness and uncertainties of 

plaintiff’s complaint, under ordinary rules of pleading, 

might have been made the subject of a motion for a more 

definite statement of plaintiff’s case. However, it was de- 

fendant’s belief that in a suit between sovereigns the better 

practice would be to include all objections to the sufficiency 

of plaintiff’s complaint in defendant’s Answer. 

By Paragraph II of the Answer the following proposi- 

tions as to the insufficiency and uncertainty of plaintiff’s 

complaint (and particularly of Paragraph II thereof) are 

placed in issue: 

It cannot be determined from said complaint 

(a) What times are referred to in the phrase ‘‘all times 

herein material.’’ 

(b) At what time it is alleged that plaintiff became ‘‘the 

owner in fee simple of, or possessed of paramount rights 

in and powers over, the lands, minerals and other things 

of value underlying the Pacific Ocean, * * *.’’
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(c) Whether plaintiff claims to be the owner in fee 

simple of said lands and properties or claims merely to be 

possessed of ‘‘paramount rights in and powers over’’ them. 

(d) What rights or what powers are referred to in the 

phrase ‘‘paramount rights in and powers over.”’ 

(e) What waters are referred to in the phrase ‘‘inland 

waters.’’ Are harbors which have been created by the con- 

struction of artificial breakwaters in the open sea ‘‘inland 

waters,’’ and does plaintiff claim title to the lands under- 

lying such waters? 

(f{) What is meant by the phrase ‘‘extending seaward 

three nautical miles,’’ as to whether it means three nautical 

miles seaward from ‘‘the ordinary low water mark’’ or 

three nautical miles ‘‘outside of the inland waters.’’ 

(g) What is meant or intended by the following phrase: 

‘‘the lands, minerals and other things of value underlying 

the Pacific Ocean, lying seaward of the ordinary low water 

mark on the coast of California and outside of the inland 

waters _of the State, extending seaward three nautical 
miles * * * ¥2 

(h) What is meant by the phrase ‘‘the ordinary low water 

mark,’’ in its application to each of the numerous bays, 

harbors and indentations on the coastline of California, and 

whether the area extending three nautical miles seaward 

therefrom is to be measured from the ordinary low water 

mark within such bays, harbors and indentations or from 

a straight line drawn from headland to headland across the 

entrance of such bays, harbors and indentations. 

(1) Whether plaintiff claims to own the lands underlying 

the numerous bays, harbors and indentations in the coast- 

line of California, including among others such bays, 

harbors and indentations as San Pedro Bay, Long Beach
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Harbor, San Pedro Channel, Santa Monica Bay, Santa 

Barbara Channel, Monterey Bay, Half Moon Bay, Bodego 

Bay, Drake Bay and Humboldt Bay. 

(j) What lands along the Coast of California are claimed 

by plaintiff in this action; and particularly what is meant 

by the phrase ‘‘ordinary low water mark’’ as to whether 

the landward boundary of the lands claimed by plaintiff 

is the line of ordinary low water as it existed in a state of 

nature on September 9, 1850 without regard to natural or 

artificial changes which have taken place in the coast line 

since that date; and if not, what is the landward boundary 

of the lands claimed by plaintiff in this action? 

Respectfully submitted, 

/  Rosert W. Kenny, 

Attorney General, 

Sacramento, California; 

Wiuiam W. Crary, 

Assistant Attorney General; 

Louis W. Myers, 

Homer CumMmIncs, 

Max O’ReEtu Truitt, 

Jackson W. CHANCE, 

Sripney H. Watt, 

Counsel. 

Cummincs & STANLEY, 

1616 K. St., N. W., Washington, D. C.; 

O’Metveny & Myers, 

433 So. Spring St., Los Angeles, Calif., 

Of Counsel. 
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