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IN THE

Supreme Cnuﬁ of the United States

OcrtosBer TeErM, 1945,
No. 12, Original

UNITED STATES OF AMERICA,
Plaintiff,

vs.

STATE oF CALIFORNIA,
Defendant.

ANSWER OF STATE OF CALIFORNIA.

Comes now defendant, State of California, by its At-
torney General, and, answering to the complaint herein,

admits, denies and alleges as follows:

I

Admits the allegations and each them contained in Para-
graphs I, TIT and IV of the complaint. In this connec-
tion, defendant alleges as follows:

(1) The State of California (hereinafter sometimes
referred to as “the State”) is the owner in fee simple of
all lands underlying all navigable waters within the bound-
aries of the State (subject to Legislative grants of por-
tions thereof to the United States and to municipalities
and counties, to leases, easements, and other rights grant-
ed by the State to various parties or condemned by plain-
tiff, and to grants by prior sovereigns confirmed by United
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States patent, more particularly mentioned in the Second
and Third Affirmative Defenses hereof). Fee title there-
to vested in the State upon or prior to its admission into
the Union as one of the United States of America by Act
of Congress of September 9, 1850, admitting the State
into the Union “on an equal footing with the original

states, in all respects whatever,” as expressly provided in
said Act.

The original thirteen states (to wit, the States of
Massachusetts, Rhode Island, New Hampshire, Con-
necticut, New York, New Jersey, Delaware, Pennsylvania,
Virginia, Maryland, North Carolina, South Carolina, and
Georgia) own in fee simple, and at all times since not
later than July 4, 1776, have so owned, all lands (except
certain portions thereof expressly granted by said States,
or by their predecessors, respectively, or condemned by
plaintiff ) under all navigable waters- within their respec-
tive boundaries, including all Jands under all waters of the
sea within at least three miles of their respective coasts,
as well as all lands under all navigable bays, harbors,
rivers, and lakes.

The original thirteen states became vested with title to
and ownership of all lands under all such navigable waters
at a time prior to the creation or formation of plaintiff,
United States of America.

None of the original thirteen states at any time or in
any manner conveyed, granted, ceded, or surrendered title
or ownership to their respective lands wunder such
navigable waters to plaintiff, United States of America,
except as to minor portions thereof specifically granted by
State legislative authorization or condemned by plaintiff.

When the State of California was admitted into the
Union as one of the United States of America “on an
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equal footing with the original states in all respects what-
ever,” it became vested (if it was not the owner thereof
prior thereto) with the same ownership in fee simple
of and title to all lands under all navigable waters
within the boundaries of the State in like manner with the
ownership and title of the original thirteen states to lands
under such navigable waters within the boundaries of the
respective original thirteen states.

The boundaries of the State as established by its Con-
stitution of 1849 and approved by Act of Congress of
September 9, 1850, in admitting the State into the Union,
extend into the Pacific Ocean at least three English miles
from and along the entire coast of California and include
all islands, bays, and harbors along and adjacent to the
California coast. Reference is hereby made to the allega-
tions -of the First Affirmative Defense hereof for further
details of the matters alleged in this subparagraph (1) of
this Paragraph 1.

(2) Plaintiff, United States of America, each of its
branches, and various of its departments and agencies,
acting within the scope of their authority as prescribed by
law, have at all times since the formation of the Union
recognized, asserted, determined, and acquiesced in the
ownership and title of the original thirteen states to all
lands under all such navigable waters within the respective
boundaries of said states. Plaintiff has likewise,
through each of its branches, and various of its depart-
ments and agencies acting within the scope of their autho-
rity as prescribed by law, determined, recognized, asserted
and acquiesced in the title of the State of California in and
ownership of all lands under all navigable waters within
the boundaries of the State at all times (with the sole ex-
ception mentioned in sub-paragraph 5 hereof), and has re-
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quested and accepted from the State of California numer-
ous grants, leases, easements and other interests in and to
tide and submerged lands both under the coastal waters
of California and under its bays, harbors, rivers and
lakes, as in the Second Affirmative Defense hereof more
particularly alleged.

(3) The State of California has acted in reliance upon
the recognition by plaintiﬁ of the State’s ownership of
and title to all lands under all navigable waters within
the boundaries of the State, as aforesaid, at all times since
the year 1850, in making various grants, leases, ease-
ments, franchises and licenses to numerous parties, and
in assessing and taxing the rights and interests so granted,
as in the Third Affirmative Defense hereof more particu-
larly alleged.

(4) Plaintiff, United States of America, its judicial,
executive and legislative branches, and various of its de-
partments and agencies acting within the scope of their
agency as prescribed by law, have, on numerous occasions
ever since the year 1850, uniformly (with the sole ex-
ception referred to in sub-paragraph 5 hereof) treated all
lands under navigable waters on the open coast of Cali-
fornia below the line of mean low water as being owned
‘by the State of California equally with the ownership by
the State of all lands below the line of mean high tide of
all navigable waters within the exterior boundaries of the
State of California, whether situated on the open coast or
within harbors, bays, lakes and rivers (except those con-
veyed by express grant, lease or license by the State or
condemned by plaintiff, and except those lands lying below
ordinary high water mark contained within the exterior
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boundaries of United States patents confirming Mexican
or Spanish grants to private individuals and municipal-
ities). '

The Federal Courts, the Department of the Interior and
the Secretary thereof, the United States Attorney Gen-
eral, the. War Department and the Navy Department, and
various other departments and agencies of plaintiff, acting
within the scope of their agency as prescribed by law, have
on various occasions over a period of many years, ruled,
decided, determined and asserted that the State of Cali-
fornia is the owner of the lands underlying all navigable
waters within its boundaries, whether such lands lie be-
low the line of mean low water mark on the open coast or
are located within bays, harbors, lakes and rivers. It has
only been within the last few months that the present in-
cumbent in the office of the Secretary of the Interior, and
the Department of Justice of the United States, have as-
serted that there 1is any distinction between the
ownership of lands on the open coast below mean low
water mark, tidelands along the coast, and tide and
submerged lands in navigable bays, harbors, rivers and
lakes, despite the fact that plairtiff, all its branches
and various of its departments and agencies have since
1850 ruled, determined, decided, recognized, asserted and
acquiesced in the fact that there is no distinction whatever
in the ownership of the State to all lands underlying
navigable waters below the line of ordinary high water
mark within the exterior boundaries of the State, includ-
ing those along the coast. Reference is made to the alle-
gations of the Fourth Affirmative Defense hereof for fur-
ther details of the matters alleged in this subparagraph
(4) of this Paragraph L.
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(5) Al issues raised by the complaint on file herein
have been adjudicated against plaintiff and in favor of de-
fendant in that judgment rendered in the action entitled
United States of America v. Mission Rock Company, 189
U. S. 391, adjudging that the State of California became
vested with title to all tide and submerged lands in
the State of California and that the defendant in said ac-
tion owned the submerged lands there in issue by a grant
from the State of California. By reason of the unity and
common basis of title of the State to all tide and sub-
merged lands within its exterior boundaries, the question
of title in and to all such lands located within the State
has, by reason of said judgment, become and now is res
 judicata and stare decisis as between plaintiff, United
States of America, and defendant, State of California,
and its grantees and lessees; as more particularly alleged
in the Fifth Affirmative Defense hereof.

II1.

Answering Paragraph II of the complaint:

Alleges that defendant does not know and it can-
not be determined therefrom what times are referred to
in the phrase “all times herein material” or at what time
it is alleged that plaintiff became “‘the owner in fee simple
of, or possessed of paramount rights in and powers over,
the lands, minerals and other things of value underlying
the Pacific Ocean, * * *7,

Alleges that defendant does not know and it can-
not be determined therefrom whether plaintiff claims to be
the owner in fee simple of said lands and properties, or
claims merely to be possessed of “paramount rights in and

owers over”’ them;
b ’
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Alleges that defendant does not know and it can-
not be determined therefrom what rights or what powers
are referred to in the phrase “paramount rights in and
powers over’’;

Alleges that defendant does not know and it can-
not be determined therefrom what waters are referred to
in the phrase “inland waters”;

Alleges that defendant does not know and it can-
not be determined therefrom what is meant by the phrase
“extending seaward three nautical miles,” as to whether
it means three nautical miles seaward from “the ordinary
low water mark,” or three nautical miles “outside of the
inland waters”;

Alleges that defendant does not know and it cannot be
determined therefrom what is meant or intended by the
following phrase in paragraph II of said complaint:

“the lands, minerals and other things of value under-
lying the Pacific Ocean, lying seaward of the ordi-
nary low water mark on the coast of California and

outside of the inland waters of the State, extending
seaward three nautical miles 7

Alleges that there are numerous bays, harbors and in-
dentations on the coast line of California, among which
are: San Diego Bay, Mission Bay, Laguna Bay, Newport
Bay, Anaheim Bay, Alamitos Bay, San Pedro Bay, Long
Beach Harbor, San Pedro Channel, Santa Monica Bay,
Santa Barbara Channel, Hueneme Harbor, Point Mugu
Bay, Santa Barbara Harbor, Morro Bay, Monterey Bay,
Half Moon Bay, San Francisco Bay, Bodega Bay, Bolinas
Bay, Drakes Bay and Humboldt Bay;

Alleges that defendant does not know and it cannot be
determined therefrom how, in the case of each of said
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bays, harbors and indentations, the line of ordinary low
water mark can be ascertained or what is meant by said
phrase, as applied to such bays, harbors and indentations,
or from what line the area extending 3 nautical miles sea-
ward therefrom would be measured;-

Alleges that defendant does not know and it cannot be
determined therefrom whether the lands under the afore-
said bays, harbors and indentations along the California
coast are claimed by plaintiff in this action;

Alleges that defendant does not know and it cannot be
determined therefrom with any reasonable degree of cer-
tainty or with any certainty whatever, what lands along
the coast of California are claimed by plaintiff in this
action;

Denies that plaintiff now is or ever has been the owner
in fee simple of or the owner of any title to or interest
in the lands or the minerals or other things of value un-
derlying the Pacific Ocean lying seaward of the ordinary
low water mark on the coast of California, or any part or
portion thereof (except such portions thereof as have been
acquired by plaintiff from defendant or its successors in
interest by grant, cession, quitclaim, lease or condemna-
tion) ;

Denies that plaintiff is possessed of any paramount
rights in or powers over said lands or minerals or other
things of value or any thereof, other than such govern-
mental powers of regulation and control as it possesses
with respect to other lands owned by defendant. Denies
that such rights and powers, or any thereof, comprise or
include any title to or interest in said lands or minerals or
other things of value, or any thereof, except such as have
been acquired from defendant or its successors in interest
by grant, cession, quitclaim, lease, or condemnation.
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ITI1.

Answering Paragraph V of the complaint, defendant
admits and alleges that it has negotiated and executed
leases on lands underlying the Pacific Ocean for the ex-
ploitation of the petroleum, gas and other mineral deposits,
with numerous persons and corporations. Denies that the -
lessees to whom defendant has granted oil and gas leases
on lands underlying the Pacific Ocean are too numerous to
name or to make parties to this action. Denies that the
lessees, or any of them, to whom defendant has granted
oil and gas leases on lands underlying the Pacific Ocean
have, or that any have, in violation of any asserted rights
of the United States, entered upon the said lands,
or any part thereof, or drilled wells for the recov-
ery of petroleum or gas or other hydrocarbon sub-
stances, or any substances. In this connection defendant
alleges that the United States has no right whatever to
the petroleum or gas or other hydrocarbon substances,
or any rights in connection with exploring for, drill-
ing, removing, taking or using such substances from,
in or under any of the lands underlying the Pacific Ocean
within the boundaries of the State of California (other
than such lands as it has acquired from defendant or its
successors in interest by grant, cession, quitclaim, lease’
or condemnation). Admits and alleges that for a long
time last past many of the wells drilled in the lands
underlying the Pacific Ocean have been producing
quantities of petroleum, gas and other hydrocarbon sub-
stances of value which the lessees of defendant have re-
moved, taken, and used, paying defendant the royalties
and other considerations as specified in each respective
lease. Denies that such lessees have converted to their
own use any of such petroleum, gas or other hydrocarbon
substances. Admits that neither the State nor its lessees
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have recogmized any asserted right or any asserted title of
the United States, nor have they paid to the United States
either the value of any petroleum or other things of value
taken from under lands lying under the Pacific Ocean or
of any royalties thereon. In this connection defendant
alleges that the United States has no right or interest
whatever in or to the petroleum or other things of value
taken from, in or under the lands under the Pacific Ocean
within the boundaries of the State of California.

IV.

Answering Paragraph VI of the complaint, defendant
admits and alleges that Pacific Western Oil Corporation is
a corporation organized and existing under the laws of
the State of Delaware and now occupies and claims, under
Lease No. 92, as amended by Lease No. 92a, executed in
the year 1929, an area of described tide and submerged
lands near Elwood in Santa Barbara County, California.

Admits and alleges that the lands described in Para-
graph VI of the complaint are a portion only of the lands
leased by the State of California to Pacific Western Qil
Corporation extending into the Pacific Ocean and Santa
Barbara Channel thereof in the County of Santa Bar-
bara by Lease No. 92, as amended by Lease No. 92a, as
therein more particularly described.

Admits that Pacific Western Oil Corporation, under claim
of right based on said Lease No. 92, as amended by Lease
No. 92a, is now and ever since in or about the year 1929
has been in actual possession of and producing petroleum
of value and in substantial quantities from under that
portion of the lands described in said Leases situated
below the line of mean low tide of the Pacific Ocean and
Santa Barbara Channel thereof. Denies that Pacific
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Western Oil Corporation is converting the petroleum to its
own use. Admits and alleges in this connection that Pa-
cific Western Oil Corporation is producing, extracting,
taking and using the oil, gas and other hydrocarbon sub-
stances from wells drilled into the lands described in said
Lease No. 92, as amended by Lease No. 92a, and is now
and at all times material has been paying defendant State
of California rents and royalties in accordance with the
terms and provisions of said Leases. Upon information
and belief, denies that the United States has made demand
upon Pacific Western Oil Corporation for the surrender
of possession of the lands described in said Lease No. 92,
as amended by said Lease No. 92a, or has made demand
that Pacific Western Oil Corporation discontinue the ex-
traction or removal of petroleum or other minerals from
said land; except that defendant admits and alleges that
the United States, without any prior demand upon Pacific
Western Oil Corporation as defendant is informed and
believes and therefore alleges, on or about May 29, 1945
filed a complaint in the District Court of the United States
for the Southern District of California, Central Division,
entitled “United States of America, plaintiff v. Pacific
Western Oil Corporation, a corporation, defendant,” being
Case No. 4493-B, Civil, seeking to recover possession of
certain tide and submerged lands therein described, as
there alleged to contain 144.07 acres more or less; which
complaint, without further proceedings in said United
States District Court other than the extension of time for
said defendant to appear and plead, was, on motion of
Plaintiff, United States of America, dismissed on Octo-
ber 19, 1945. Defendant is informed and believes and
upon such information and belief alleges that no demard
has been made upon Pacific Western Oil Corporation to
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surrender possession of the lands attempted to be described
in Paragraph VI of the complaint on file herein. Alleges
that defendant State of California, by and through its
lessee, Pacific Western Oil Corporation is in possession,
and at all times since about the year 1929 has been in
possession of the area of tide and submerged lands de-
scribed in said Lease No. 92, as amended by said Lease
No. 92a. Alleges that the tide and submerged lands de-
scribed in said Lease No. 92, as amended by Lease No.
92a, lie under a part of the Santa Barbara Channel, and
not in or under the open coast.

V.

Answering Paragraph VII of the complaint, defendant
denies the allegations, and each of them, therein contained.
Denies that the State of California has no title to or inter-
est in the lands, or any of them, alleged to be in contro-
versy. Denies that the State of California has only those
governmental powers over the lands alleged to be in con-
troversy which it has with respect to other lands of the
United States within the territorial jurisdiction of the
State.

. VI.

Answering Paragraph VIII of the complaint, admits
that the State of California has claimed to be, and
alleges that the State of California has at all times
since its admission into the Union on September 9, 1850
and prior thereto, been and is now the owner in fee simple
of all lands below the line of ordinary high water mark
under all navigable waters within the exterior boundaries
of the State (subject to grants and leases by the State to
other parties, subject to condemnations by and grants and
cessions to plaintiff, and subject to grants of certain por-
tions thereof made by Mexico and Spain and confirmed
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by United States patents). Admits and alleges that at all
times the State of California has asserted, claimed and an-
nounced its said ownership in fee simple of all such lands
underlying navigable waters within the exterior boundaries
of the State. Admits and alleges that the State of Cali-
fornia will continue to claim such title for itself and will
continue to exercise all the rights incident to such title.
Denies that the State or its lessees or any other person act-
ing under or pursuant to State authority at any time
has trespassed or will trespass upon the lands alleged to
be in controversy, or any part thereof. Denies that de-
fendant or any of its lessees or anyone acting under au-
thority of defendant State of California, in taking or
using the minerals or other things of value from, in or
under the lands alleged to be in controversy, will be in
violation of any asserted rights of the United States,
or that the United States will suffer irreparable, or any,
injury, or that there is no adequate, or any, remedy,
except by this action.

First Affirmative Defense.

The State of California (hereinafter sometimes referred
to as “the State”) is the owner in fee simple of all lands
underlying all navigable waters within the boundaries of
the State, (subject to Legislative grants to the several
municipalities and counties, and to grants, leases, ease-
ments, and other rights granted by the State to various
parties, or condemned by plaintiff, and to grants by prior
sovereigns confirmed by United States patent, more par-
ticularly mentioned in the Second and Third Affirmative
Defenses hereof). Title thus vested in the following
manner :

1. Title thereto vested in the State upon or prior to
its admission into the Union as one of the United States
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of America by Act of Congress of September 9, 1850,
admitting the State into the Union “on an equal footing
with the original states in all respects whatever,” as ex-
pressly provided in said Act.

2. The original thirteen states (to wit, the States of
Massachusetts, Rhode Island, New Hampshire, Connecti-
cut, New York, New Jersey, Delaware, Pennsylvania, Vir-
ginia, Maryland, North Carolina, South Carolina and
Georgia) own in fee simple, and at all times since not later
than July 4, 1776, have so owned, all lands (except certain
portions thereof expressly granted by such states, respec-
tively or condemned by plaintiff) under all navigable waters
within their respective boundaries, including all lands under
all waters of the sea within at least three miles of their
respective coasts, as well as all lands under all navigable
bays, harbors, rivers and lakes.

3. The original thirteen states became vested with title

to and ownership in fee simple of all lands under all such
navigable waters at a time prior to the creation or forma-
tion of plaintiff, United States of America.
- 4. This Court has determined and declared, in previ-
ous decisions set forth hereinafter, that under the Com-
mon Law of England established prior to 1776, the Crown
of England was the owner in fee simple of and held title
to all lands under all navigable waters, as well under the
sea out at least to the three-mile limit, as in bays, harbors,
rivers and lakes.

5. The Crown of England, under English law, as de-
clared and announced by this Court in its prior decisions,
likewise was the owner in fee simple of and held the title
to all such lands under such navigable waters of all Eng-
lish ‘colonies, including the thirteen colonies in America
lying on the Atlantic seaboard.
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6. Certain of the original thirteen states, prior to state-
hood and when existing as English colonies, became vested
with title to lands under such navigable waters by grant or
charter from the Crown of England at various times be-
tween 1584 and 1732.

7. The title and ownership of the Crown of England
in and to all such lands under such navigable waters, not
theretofore granted to the respective colonies, vested in the
respective colonies, as sovereign States, upon becoming
{ree and independent States in the year 1776 as subse-
quently confirmed by the Treaty of Peace of 1783 between
the King of England and the original thirteen states.

8. None of the original thirteen states at any time or
in any manner conveyed, granted, ceded, or surrendered
title or ownership of their respective lands under such
navigable waters to plaintiff, United States of America
(except as to minor portions thereof specifically granted
by State legislative authorization or condemned by plain-
tift). :

9. When the State of California was admitted into
the Union as one of the United States of America “on
an equal footing with the original states, in all respects
whatever,” it became vested (if it was not theretofore the
owner thereof) with the same title to and ownership in
fee simple of all lands under all navigable waters within
the boundaries of the State in like manner with the own-
ership and title of the original thirteen states to lands
under such navigable waters within their respective
boundaries.

10. The boundaries of the State as established by its
Constitution of 1849 and approved by Act of Congress
of September 9, 1850, in admitting the State into the
Union, extend into the Pacific Ocean, at least three Eng-
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lish miles from and along the coast of California and in-
clude all islands, bays and harbors along and adjacent to
the California coast.

11. A compact and agreement was formed bhetween
plaintiff and defendant upon the admission of the State
of California into the Union by Act of Congress of Sep-
tember 9, 1850. Said compact and agreement are for-
ever binding upon plaintiff whereby all tide and sub-
merged lands within the boundaries of the State, sub-
ject to the exceptions above noted, became vested in the
State by reason of the previously adjudicated and well-
recognized meaning of the phrase used in said Act of
Admission, to wit, that the State was thereby admitted
“upon an equal footing with the original states, in all
respects whatever.”

12. The details of the manner in which title to tide
and submerged lands thus vested in the State of Califor-
nia, and of said compact and agreement to that effect, are
set forth as follows:

I

Defendant State of Cahfornia was admitted into the
Union as one of the United States of America by Act of
Congress of September 9, 1850, on an equal footing with
the original thirteen states in all respects whatever. Said
Act of September 9, 1850 (9 U. S. Stats 452) is in words
and figures as follows:

“AN ACT FOR THE ADMISSION OF THE STATE OF
CALIFORNIA INTO THE UNION.

Whereas the people of California have presented
a Constitution and asked admission to the Union,
which constitution was submitted to Congress by
the President of the United States by message, dated
February thirteen, eighteen hundred and fifty, and
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which, on due examination, is found to be repub-
lican in its form of government:

BE 1T ENACTED BY THE SENATE AND HOUSE OF
REPRESENTATIVES OF THE UNITED STATES OF AMER-
1cA 1IN CoNGREss AsseMmMBLED, That the State of
California shall be one, and is hereby declared to be
one, of the United States of America, and admitted
imto the Unton on an cqual footing with the original
States, i all respects whatever.*

Section 2. AND BE IT FURTHER ENACTED, That,
until the representatives in Congress shall be appor-
tioned according to an actual enumeration of the in-
habitants of the United States, the State of Califor-
nia shall be entitled to two representatives in Con-
gress.

Section 3. AND BE IT FURTHER ENACTED, That the
said State of California is admitted into the Union
upon the express condition that the people of said
State, through their legislature or otherwise, shall
never interfere with the primary disposal of the pub-
lic lands within its limits, and shall pass no law and
do no act whereby the title of the United States to,
and right to dispose of, the same shall be impaired or
questioned; and that they shall never lay any tax or
assessment of any description whatsoever upon the
public domain of the United States, and in no case
shall non-resident proprietors, who are citizens of the
United States, be taxed higher than residents; and
that all the navigable waters within the said State
shall be common highways, and forever free, as well
to the inhabitants of said State as to the citizens of
the United States, without any tax, impost, or duty
therefor: Provipep, That nothing herein contained

*Italics added here and elsewhere in this Answer unless otherwise
imdicated.
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shall be construed as recognizing or rejecting the
propositions tendered by the people of California as
articles of compact in the ordinance adopted by the
convention which formed the constitution of that
State.
Approved September 9, 1850.
Millard Fillmore
Nowell Cobb
Speaker of the House of Representatives
William R. King
President of the Senate pro tempore.”

I1.

In connection with the enactment by Congress of said
Act of Admission of the State of California, defendant
State further alleges that:

1. The State of California was, on and prior to the
thirteenth day of. July, 1846, a Department embraced
within the Republic of Mexico, exercising jurisdiction over
the territory and people therein, with an existing civil and
military government. Under the 1836 Constitution of the
Republic of Mexico, the Republic was divided into 24
great departments, one of them constituting the “Depart-
ment of the Californias,” which included both Alta Cali-
fornia (the present State of California), and Baja Cali-
fornia. (2 Hittell, History of California, page 254.)

2. On May 13, 1846, the Congress of the United
States of America declared war on the Republic of Mex-
ico. On July 7, 1846, the naval forces of the United
States seized Monterey, California, which was followed by
the occupation of other ports; and concurrently therewith
and following thereupon the armed forces of the United
States seized and occupied the interior settlements within
the territory of California. (22 Bancroft's Works, 230,
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235, 238-407; Mason, Constitutional History of Califor-
nia, State Publication, p. 309.) Hostilities in California
between forces of the Republic of Mexico and the United
States ceased by the armistice effected through the Ar-
ticles of Capitulation signed at Cahuenga, California; on
January 16, 1847. (22 Bancroft’s Works, pp. 404-407.)
Peace was established between the Republic of Mexico and
the United States of America by treaty signed on Feb-
ruary 2, 1848, at Guadalupe Hidalgo, Mexico, with ratifi-
cations exchanged at Quaretaro, Mexico, on May 30, 1848,
and proclaimed by the President of the United States on
July 6, 1848.

Article IX of said Treaty of Guadalupe Hidalgo pro-
vided for the incorporation or admission of the State of
California into the Union of the United States of America
in words as follows:

“The Mexicans, who, in the territories aforesaid,
shall not preserve the character of citizens of the
Mexican Republic, conformably with what is stipu-
lated in the preceding article, shall be incorporated
into the Union of the United States, and be admitted
at the proper time (to be judged of by the Congress
of the United States) to the enjoyment of all the
rights of citizens of the United States, accordmg to
the principles of the Constitution:

By Article IT of said Treaty of Guadalupe Hidalgo, it was
provided that the political, administrative and judicial
branches of the Government should be reestablished.

3. Military commanders of the United States of
America, acting pursuant to authorization of the Presi-
dent of the United States, governed the territory and
peoples of California from July 7, 1846, to December
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20, 1849. (2 Hiitell, supra, p. 786.) Said military
. commanders there displacéd the civil governor of Cali-
fornia holding office under the ‘Government of the Re-
public of Mexico and the Department of the Califor-
nias, but local government as established under the Re-
public of Mexico was permitted to continue in control of
certain of the local affairs both prior and subsequent to
the proclamation of the treaty of peace of Guadalupe
Hidalgo. (22 Bancroft’s Works, pp. 606-614; Mason,
supra, pp. 371-374.) At no time did the Congress of the
United States establish California as a territory of the
United States, nor did it establish any territorial or other
form of civil government for California prior to Septem-
ber 9, 1850.

4. As a result of numerous local movements on the
part of the people of California urging the organization
of a State government, and as the result of Congress ad-
journing three consecutive sessions without providing for
a civil government in California though the matter was
before Congress on each of said three occasions, the
military commander in California, on June 3, 1849,
called a general election in California, to be held
on August 1, 1849, for the election of delegates to a con-
vention for the formation of a State constitution. (2
Hittell, supra, pp. 713-714.) That election was held, dele-
gates were elected, and the convention met at Monterey,
California, on September 1, 1849. Said convention formed
a constitution for the- State of ‘California, providing for
a State government, which included a bill of rights, suf-
frage, legislative, judicial and executive branches of gov-
ernment, defined the boundary of the State as hereinafter
more particularly alleged, and provided for other matters
of State government.
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On October 11, 1849, the convention approved certain
propositions to be tendered to the Congress of the United
States as conditions of admission of the State into the
Union, which propositions were tendered as an ordinance .
by way of articles of compact. These are the proposi-
tions referred to in the last proviso of the Act of Admis-
sion of September 9, 1850, quoted above. Said proposi-
tions provided for Congress to grant the State a section
of land in every quarter-township of public lands for
school purposes, to grant 72 sections of public lands for a
university, to grant four sections for a seat of govern-
ment, to grant 500,000 acres in addition to the same
amount granted by Act of Congress of 1841 for defraying
the expenses of State government and other public pur-
poses, to allow 5% of the net proceeds of all sales of
public land in the State for the encouragement of learn-
ing, to grant all the salt springs and land reserved for
use of salt springs embracing at least one section, includ-
ing such springs, to be disposed of as the Legislature
might direct. (J. Ross Browne, Debates of the Califor-
nia Convention, pp. 467 et seq.; 2 Hittell, supra, p. 274;
23 Bancroft's Works, p. 300.)

The Schedule of said Constitution provided that im-
mediately upon ratification by the people, the military gov-
ernor of California was requested to cause a copy thereof
to be forwarded to the President of the United States, in
order that he might lay it before the Congress of the
United States. Said schedule likewise required that the
Senators and Representatives in Congress, elected by the
people, be furnished with certified copies of the constitu-
tion, when ratified, which they were directed to lay before
the Congress of the United States, requesting, in the name
of the people of California, the admission of the State of
California into the Union.
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Said Constitution was adopted by said convention on
October 13, 1849. (2 Hittell, supra, pp. 756-774; J. Ross
Browne, Debates of the Constitutional Convention, 1850.)
Said Constitution was thereafter submitted to the electors
of the State for adoption or rejection at an election held
on November 13, 1849, throughout the State and was
ratified by the electors at said election. (Hittell, supra, p.
784.) At the same general election, the people of the
State of California elected a governor, lieutenant gover- -
nor, members of the State legislature, two representatives-
elect for the Congress of the United States, and two
senators-elect for the Senate of the United States, if and
when the State was admitted into the Union. (Hittell,
supra, p. 784.)

5. In and by said Constitution, Article XII, Section 1,
the boundaries of the State were fixed and determined as
follows:

“Sec. 1. The boundary of the State of California
shall be as follows:

Commencing at the point of intersection of forty-
second degree of north latitude with the one hun-
dred twentieth degree of longitude west from Green-
wich, and running south on the line of said one hun-
dred twentieth degree of west longitude until it in-
tersects the thirty-ninth degree of north latitude:
thence running in a straight line in a southeasterly
direction to the River Colorado, at a point where it
intersects the thirty-fifth degree of north latitude;
thence down the middle of the channel of said river
to the boundary line between the United States and
Mexico, as established by the treaty of May thirtieth,
one thousand eight hundred and forty-eight; thence
running west and along said boundary line, to the
Pacific Ocean, and extending therein three English
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miles; thence, running in a northwesterly direction
and following the direction of the Pacific Coast, to
the forty-second degree of north latitude; thence, on
the line of said foriy-second degree of north latitude,
to the place of beginming. Also the islands, harbors,
and bays along and adjacent to the coast.”

6. Following the adoption of said Constitution, the
first Legislature of the State of California met on De-
cember 15, 1849. At the first session of said Legislature,
the governor and lieutenant-governor took office, the State
government was established, and laws were enacted for
the civil government of the people of the State. Said
first session finally adjourned on April 22, 1850. (Hittell,
supra, pp. 785-807.)

On April 13, 1850, at the said first session of the said
Legislature, a law was enacted adopting the common law
of England, so far as not repugnant to the Constitution
of the United States or to the constitution or laws of the
State of California, as the rule of decision in all the courts
of the State. (Hittell, supra, p. 799.)

7. On December 20, 1849, Brigadier General Bennet
Riley, United States Army, then United States Military
Governor for California, resigned as such Governor. No
military governor thereafter was appointed or thereafter
held such office in the State of California. (2 Hittell,
supra, p. 786.)

8. All proceedings aforesaid with respect to the de
facto government of the State of California, the adoption
of the Constitution by said State, the establishment of a
civil government by the people of the State under said
State constitution, and the legislative session aforesaid,
were duly reported to the Secretary of War and the Presi-
dent of the United States, were approved and ratified by
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the President, and by him reported- to the Congress
of the United States in his message to Congress on Jan-
uary 21, 1850. (XXI Congressional Globe; 2 Hittell,
supra, pp. 811-813; House Executive Document No. 17,
31st Congress, First Session.) On February 13, 1850,
President Taylor by special message to Congress an-
nounced the presence of the Senators and Representatives
elected to represent the people of the State of California
in Congress, submitted the Constitution, propositions, and
also a memorial requesting, in the name of the people of
California, the admission of the State of California into.
the American Union. (2 Hittell, supra, p. 814.)

Congress debated the question of admitting California
into the Union, and on September 7, 1850, said Act of
Admission of the State, as hereinabove set forth in full,
was enacted by the Congress and was duly approved by
the President of the United States on September 9, 1850.
" (23 Bancroft's Works, pp. 336-345.)

In and by said Act of Admission, Congress ratified and
approved said boundaries of the State of California as
set forth in said Constitution, as aforesaid.

III.

In connection with the admission of the State of Cali-
fornia into the Union “on an equal footing with the
original states in all respects whatever,” as pro-
vided in said Act of Congress of September 9, 1850, as
set forth in Paragraph I hereof, defendant further al-
leges that:

The quoted phrase had a well-defined, judicially-
determined and firmly-fixed meaning which had thereto-
fore become a fixed rule of law, at the time 'Congress
adopted said phrase in said Act of September 9, 1850,
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admitting the State of California into the Union. Said
firmly-established rule of law constituted a jud'icial deter-
mination that the State of California thereby became
forever vested with title to and ownership in fee simple
of all tide and submerged lands, and all lands under all
navigable waters lying below the line of mean high water
mark within the boundaries of said State, whether within
bays, harbors, rivers or lakes, or on the open coast (with
the exception of such thereof as had been granted to pri-
vate individuals by a predecessor sovereign). A compact
forever binding upon plaintiff was thereby established be-
tween plaintiff and defendant State with respect to de-
fendant’s title to and ownership of all such lands, obligat-
ing plaintiff to respect forever and to hold inviolable
such title and ownership of defendant State.

Iv.

The meaning and effect of the phrase “upon an equal
footing with the original states in all respects whatever,”
which had thus crystalized and thus constituted said com-
pact and agreement, was based upon the following
principles:

1. This Court has determined and declared in previous
decisions that under the Common Law of England estab-
lished prior to 1776, the Crown of England owned all
tide and submerged lands extending out at least to the
three-mile limit adjoining his Colonies, as well as adjoin-
ing England.

2. The Crown made grants thereof to certain of the
American Colonies prior to 1776.

3. The original thirteen states became owners thereof
in 1776 or 1783, if not by earlier grant from the Crown.
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4. Such tide and submerged lands were not granted
to plaintiff upon its formation in 1789 either by the Con-
stitution, or otherwise.

5. The original thirteen states have always retained
ownership of such tide and submerged lands, except where
specifically granted or condemned.

6. When California was admitted into the Union
“upon an equal footing with the original states in all
respects whatever,” this phrase had an adjudicated mean-
ing to the effect that all tide and submerged lands there-
upon vested in the newly admitted State by reason of the
fact that such type of lands were vested in the original
states.

This meaning and effect of the phrase “on an equal
footing with the original states in all respects whatever”
developed, became fixed and certain, and constituted said
compact and agreement in the following manner.

V.

The Crown of England, in his sovereign capacity,
at common law, as declared and announced in previous de-
cisions of this Honorable Court, held the title to and was
the owner in fee simple of all tide and submerged lands,
and all lands under navigable waters lying below mean
high water mark, as well upon the open coast extending
at least three miles seaward as within navigable rivers,
bays, harbors and lakes.

1. “In this sea, the King of England hath a double
right, viz. a right of jurisdiction which he ordinarily
exerciseth by his admiral, and a right of propriety

“or ownership. The latter is that which I shall meddle
with. The King’s right of propriety or ownership in
the sea and soil thereof is evidenced principally in
these things that follow.
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“Ist. The right of fishing in this sea and the
creeks and arms thereof is ordinarily lodged in the
Crown, . . . but though the King is the owner
of this great wast, and as a consequent of his pro-
priety hath the primary right of fishing in the sea
and the creekes and armes thereof;

“IId. The next evidence of the King’s right and
propriety in the sea and the arms thereof is his right
of propriety .to the shore; and Maritime Increment.

“And thus much of the King’s right of propriety
which he hath in the sea, and also prima facie and in
common presumption in the ports and creeks and
armes of the sea.” (Chief Justice Hale*, “De Jure
Maris (Manuscript Circ. 1676), Hargraves Tracts
(1787) pp. 10-17.)

2. “The soil of the seashore to the extent of three
miles from the beach is vested in the Crown.” (The
Company of Free Fishers and Dredgers of W hitstable
v. Gann. (House of Lords, 1865), 144 English Re-
ports 1003). '

3. “Clearly the bed of the sea, at any rate for some
distance below the low-water mark, and the beds of
tidal navigable rivers, are, prima facie, vested in the
Crown. . . .” (Lord Fitzhardinge v. Purceli
(1908), 99 Law Times 154, 164.)

4. “I see no reason to doubt that, by the law of
Scotland, the solum underlying the waters of the

**“The great authority in the law of England upon this subject
[ownership of the sea] is Lord Chief Justice Hale, whose author-
ship of the treatise De Jure Maris, sometimes questioned, has been
put beyond doubt by recent researches (Moore, on the Foreshore, 3d
Ed. 318, 370, 413.” Mr. Justice Gray, Shively v. Bowlby, (1894)
152 U. S. 1, 11, who then proceeds to quote Chief Justice Hale,
De Jure Maris, at length and follow him with approval on the
law of England.
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ocean, whether within the narrow seas, or from the
coast outward to the three mile limit, and also the
minerals beneath it, are vested in the Crown . . .”
(Lord Advocate v. Wemyss (House of Lords, (1900)
A. C. 48)

5. “By that law [the common law], the title to the
shore of the sea, and of the arms of the sea, and in
the soils under tidewater is, in England, in the King.

. .7 (Mr. Justice Field, in Weber v. Board of
Harbor Comumissioners (1873), 85 U. S. 57, 65.)

6. “To the King of England is, therefore, not only
assigned the sovereign dominion of the sea adjoining
the coasts . . . but in him is also vested the right
of property in the soil thereof.” (Angell, Right of
Property i Tide Waters (2d Ed. 1847), pp. 19-20.)

7. “By the common law, both the title and domin-
ion of the sea, and of rivers and arms of the sea
where the tide ebbs and flows and of all lands below
the high water mark, within the jurisdiction of the
Crown of England, are in the King. * * *
(Shively v. Bowlby (1894), 152 U. S. 1, 11, 13.)

8. “In England, from the time of Lord Hale it has
been treated as settled that the title to the soil of
the sea, or of arms of the sea, below ordinary high
water mark, is in the King,

“The British Seas, sometimes called the Four Seas,
are those which encompass the coasts of England,
Scotland, and Ireland. To the west they not only
include the sea between Great Britain and Ireland,
but extend over the Atlantic Ocean, which washes the
western coasts of Ireland: this western part of our
sea is subdivided; for, so much as runs between Eng-
land and Ireland is called St. George’s Channel, or the
Irish Sea; and the sea on the west coast of Scotland
is sometimes named the Caledonian, Deucaledonian,
or Scottish Sea, and sometimes the North Sea. To
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the east we have the German Ocean, which is bounded
principally by the opposite coasts of Germany, and
the United Provinces (now Belgium); lastly, to the
south there is the British Channel, or Sea, which runs
along the French coast, and comprehending the Bay
of Biscay, ends with the northern coast of Spain.

“Ouver the British seas, the King of Eungland
clatms an absolute dominion and ownership, as Lord
Paramount, against all the world. Whatever opin-
ions foreign nations may entertain in regard to the
validity of such claim, yet the subjects of the King
of England do, by the common law of the realm, ac-
knowledge and declare it to be his ancient and indis-
putable right.

“This donunion and ownership over the British
seas, vested by our law in the King, is not confined
to the mere usufruct of the water, and the maritime
jurisdiction, but it includes the very fundum or soil
at the bottom of the seas. ‘The sea is the King’s
proper inheritance,” and he is ‘Lord of the Great
Waste,” both land and water; “tam aquae quam soli.
Selden, in his celebrated treatise on the Dominion of
the Seas, would seem to contemplate this ownership
of the King, as combining both jurisdiction and own-
ership; the one, indeed, would seem to involve the
other, if Selden’s doctrine to its full extent be ad-
mitted.

“There are eminent writers upon natural and upon
national law, who have controverted Selden’s doc-
trines, and have denied the King of England’s ex-
clusive dominion, and consequently his ownership
over the British seas, but however this may be, and
probably will ever continue, vexata quaestio between
such writers, we know that the writers on the com-
mon and municipal law of England, as well as the de-
cisions of our judicial courts, all speak the same lan-
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guage, and appropriate the dominion of the British
seas tam aquae quam soli, to the King.

“This dominion not only extends over the open
seas, but also over all creeks, arms of the sea, havens,
ports, and tide-rivers, as far as the reach of the ‘tide,
around the coasts of the kingdom.

“Lord- Hale, in the treatise ascribed to h1m aptly
compares the King’s property i the sea and tide-
rivers, creeks, etc.,, to the ownership of lords of

manors in the common or waste lands of the.manor.
* ok ok

“The title of the King of England to the land or
soil aqua maris cooperata, is similar to his ancient title
to all the terra firma in his dominions, as the first and
original proprietor and lord paramount. It is a fund-
amental principle of our laws of property in land,
that all the lands in the realm belonged originally to
the King; and, according to the feudal principles of
our ancient laws of tenure, the landowners of Eng-
land are, to this day, temants to the King, holding
their lands of him, as their lord paramount.

“That part of the land which the King and his an-
cestors have mnever granted out to the subject, re-
mains to the King, as his demesnes, in absolute own-
ership. The terra firma of England has become, al-
most entirely, the property (by grant and tenure) of
the subject; but the terra aqua maris cooperata still
remains to the King in wide and barren ownership.

“Some rare and antique instances may indeed be
found of actual grants, by Kings of England, of cer-
tain portions of land under the sea, 1. e. of both sea
and land, to a certain extent. These grants have been
made in such places where some creek or bay has af-
forded the means of exclusive possession. Thus, the
tract ascribed to Lord Hale, and before quoted, re-
cites a grant of King Canute ‘de terra insulae Thanet,
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tam 1 terra quam in mari et littore,” and another of
William the First, ‘Abbati Sancti Augustini de tota
terra Estanore, et totum lLittus usque wmedietatem
aquae;” and the author of the tract adds, ‘If the King
will grant lands adjacent to the sea, together “with a
thousand acres of land covered by the sea adjoining,
such grant will pass the soil itself; and if there should
be a recess of the sea, leaving such a quantity of dry
land, 1t will belong to the grantee’.

“Having stated the law to be that the king is abso-
lute owner of the ground or soil under the surface of
those seas which are within, or parcel of the British
dominions ;—let us proceed to distinguish the lines
drawn by the law, between the ferra firma, the sea-
bottom, and the sea-shore.” (HaLL, “Essay oN THE
RicaTs oF THE CROWN IN THE SEA-SHORES OF THE
ReaLm.” (First published in 1830; 3 edition pub-
lished, Moore, “History and Law of the Foreshore
and Sea-shore” (1888) p. 667 et seq.)

9. In 1858 an arbitration proceeding was conducted
to determine the respective property rights of the Queen
of England and the “Prince of Wales (who was also
Duke of Cornwall) in minerals lying under the seashore
of the Duchy of Cornwall between high and low-water
marks and also below low-water mark. The arbitration
involved the conditions upon which the grant of the duchy
was made and the extent and effect of the grant. The
decision of the arbitrator was confirmed and ratified by
Parliament in “The Cornwall Submarine Mines Act,
1858” (21-22 Vict., Ch. 109) in which the decision was
recited as follows: ‘

“first, that the Right to all Mines and Minerals lying
under the Seashore between High and Low Water
Marks within the said County of Cornwall, and
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under Estuaries and tidal Rivers and other Places
even below Low Water Mark, being in and Part of
said County, is vested in His Royal Highness as
Part of the Soil and territorial Possessions of the
Duchy of Cornwall; secondly, that the Right to all
Mines and Minerals lying below Low-water Mark
under the open Sea, adjacent to but not being part
of the County of Cornwall, is vested in Her Majesty
the Queen in right of Her Crown * * *7”

Said Act confirming and ratifying such decision provided
that such mines and minerals lying below low-water mark
under the open sea were vested in the Queen in right of
Her Crown “as part of the soil and territorial possessions
of the Crown.”

10. During the early period of the Common Law, the
Crown of England claimed and asserted title and owner-
ship to the soil and bed of the sea extending far beyond
the three-mile limit around Great Britain and the Colonies
of the Crown. The title and ownership of the Crown of
England to the bed and soil of the sea outside of and
beyond the three-mile limit which prevailed under the
earlier Common Law, was in the Eighteenth Century and
later abandoned by the Crown of England and his title
and ownership of such bed and soil was limited to the
three-mile belt.

Cecil J. B. Hurst “Whose Is The Bed Of The Sea?”
(1923) International Year Book, pages 7, 10, states in

part that:

“The wide claims to jurisdiction over the narrow
seas which this country made in the past have fallen
into desuetude. There has been no formal renuncia-
tion of them and it is merely by disuse that they have
lapsed. If the rights of the Crown to the ownership
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of the bed of the sea are now more restricted than
they were at the time at which Lord Hale was writ-
ing, it can only be that they also have been narrowed
by disuse.

% % * * * * * *

“To sum up: so far as Great Britain at any rate
is concerned, the ownership of the bed of the sea
within the three-mile limit is the survival of more
extensive claims to the ownership of and sovereignty
over the bed of the sea. The claims have become
restricted by the silent abandonment of the more ex-
tended claims. * * *”

11.  As an illustration of an early grant by a King of
England of land under the sea, in 1658 the French port
of Dunkirk passed to England, which thereafter claimed
the ownership not only of the uplands but of the submerged
lands in the Channel adjacent to Dunkirk. On October
27, 1662, Charles 1I sold to France, Dunkirk and its
dependencies for the sum of 5,000,000 francs. This sale
and transfer included the ownership of submerged lands
in the Channel off the coast of France adjoining Dunkirk.

“The sale of Dunkirk and its dependencies tncluded
submerged lands in tidal waters, tideways, fore-
shores, uplands, quays, docks, canals, forts, guns,
ammunition and the great cathedral.” (MEersHON,

“Taue Power or THE CROWN IN THE VALLEY OF
THE Hupson” (1925), p. 13.)

VI
The Crown of England, by the common law, was
likewise the owner of all lands adjoining all English
colonial territories (except where he had conveyed the
same by charter or grant) under all navigable waters ex-
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tending out at least three miles from the coast, as well as
under all navigable bays, harbors; rivers and lakes.

“The point is geographically within even three
miles of British territory; at that point islands have
arisen from the sea. Are those islands no man’s land
The answer is they are not; they belong in property
to the British Crown.” (Secretary of State for India
v. Chelikani Rama Rao (1916), 43 L. R. Ind. App.
192, 199, 32 T. L. R. 652, P. C.)

“The bed and channel [of the Delaware River] re-
mained in the British Crown, . . .” (The Tinikum
Fishing Co. v. Hartley (1869), 61 Pa. 213.)

“During the time that Rhode Island was a colony
of Great Britain, the fee to land within the colony
below high water mark was in the Crown.” (Armour
& Co. v. City of Newport (R. 1. 1920), 110 Atl. 645,
646.)

“According to the theory of the British constitu-
tion, all vacant lands are vested in the crown, as rep-
resenting the nation, and the exclusive power to grant
them is deemed to reside in the crown, as a branch
of the royal prerogative. It has been held then, that
this principle was as fully recognized in America as
in the Island of Great Britain.” (Martin v. Waddell
(1842) 16 Pet. 367, 410.)

VIL

The Crown of England from time to time between
the years 1584 and 1732 executed several grants to the
several chartered colonies and colonial proprietors located
along the Atlantic seaboard, of tide and submerged
lands, as well as uplands, including submerged lands ex-
tending seaward of the coastline, as well as those under-
lying navigable bays, harbors, rivers and lakes. In this
connection, defendant alleges that:
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* 1. These grants have been recognized by this Hon-
orable Court:

(a) “The various charters granted by different
monarchs of the Stuart dynasty for large tracts of
territory on the Atlantic coast conveyed to the
grantees both the territory described and the powers
of government, including the property and the domin-
ion of lands under tide water.” (Shively v. Bowlby
(1894), 152 U. S. 1, 14.)

“By those charters [from the King of England
to the Duke of York] all ‘dominion and propriety
in the navigable waters, and in the soils under them,
passed, as a part of the prerogative rights incident
to the political powers conferred on the Duke’;”
(Shively v Bowlby, supra, p. 16).

[1

‘.. . Rivers, bays, and arms of the sea, and all
prerogative rights within the limitations of the char-
ter undoubtedly passed to the Duke of York, and were
intended to pass, except those saved in the letters-
patent.” (Martin v. Waddell (1842) 16 Pet. 367
at 411.)

(b) The colonial grants are to be interpreted in the light
of the circumstance that the grant was for the purpose of
enabling the grantee to establish a colony in the New
World in which the grantee was to stand in the place of
the King of England and administer government accord-
ing to principles of the British constitution, as this Hon-
orable Court determined in Martin v. Waddell, supra
(page 412), saying that: _

“Taking this rule for our guide, we can entertain
no doubt as to the true construction of these letters-
patent. The object in view appears upon the face
of them. They were made for the purpose of en-
couraging the Duke of York to establish a colony
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upon the newly discovered continent, to be governed;
as nearly as circumstances would permit, according
to the laws and usage of England; and in which
the duke, his heirs and assigns were to stand in the
place of the king, and administer government accord-
ing to the principles of the British constitution. . . .
The estate and rights of the king passed to the
duke, in the same condition in which they had been
held by the crown and upon the same trusts. What-
ever was held by the king as a prerogative right,
passed to the duke in the same character. And if
the word ‘soils’ be a proper word to pass lands cov-
ered with navigable water, as contended for on the
part of the defendant in error, it is associated in
the letters-patent with ‘other royalties’ and conveyed
as such . . . And in the judgment of the court, the
lands under navigable waters passed to the grantec
as one of the royalties incident to the powers of gov-
ernment, and were to be held by him, in the same
manner, and for the same purposes, that the navi-
gable waters of England, and the soils under them,
are held by the crown.”

2. Some of these grants are the following:

(a) Elizabeth, Queen of England, on March 25, 1584,
made a written grant to Sir Walter Raleigh of lands along
the Atlantic coast, under which the first step of English
colonization in America occurred, known as the North
Carolina charter. The conveying clause of said grant reads
(2 Poore, Federal and State Constitutions of the United
States (1878), pp. 1379-1382), in part, as follows:

“And further that the said Walter Ralegh, his
heires and assignes, and euery of them, shall haue,
holde, occupie, and enioye to him, his heires and as-
signes, and euery of them for euer, all the soile of all
such landes, territories, and Countreis, so to bee dis-
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couered and possessed as aforesaide, and of all such
Cities, castles, townes, villages, and places in the
same, with the right, royalties®, franchises, and juris-
dictions, as well marine as other within the saide
landes, or Countreis, or the seas thereunto adioyning,
to be had, or used, with full power to dispose thereof,
and of euery part in fee simple or otherwise, accord-
ing to the order of the lawes of England, as neere as
the same conueniently may bee, at his, and their will
and pleasure, to any persons then being, or that shall
remaine within the allegiance of us, our heires, and
successors reseruing always to us our heires, and suc-
cessors, for all seruices, duties, and demandes, the fift
part of all the oare of golde and siluer, that from
time to time, and at all times after such discouerie,
subduing and possessing, shall be there gotten and
obtained: All which landes, Countreis, and terri-
tories, shall for euer be holden of the said Walter
Ralegh, his heires and assignes, of us, our heirs and
successors, by homage, and by the said paiment of the
said fift part, reserued onely for all services.”

2“Royalties” and “Prerogative rights” of the King of England
included the dominion and propriety in the soils under all nav-
igable waters. Shively v. Bowlby (1894), 152 U. S. 1, 16, states
that:

“By those [colonial] charters, in view of the principles
stated by Lord Hale, . . . ‘the dominion and propriety in the
navigable waters and the soils under them, passed, as a part
of the prerogative rights annexed to the political powers con-
ferred on the Duke [of York in the grants to him of 1664
and 1674}; . . . . . . the lands under the navigable waters
pass to the grantee as one of the royalties incident to the
powers of government; and were to be held by him in the
same manner and for the same purposes that the navigable
waters of England, and the soils under them, are held by the
Crown.”

Thus a grant specifically including “prerogative rights” or “roy-
alties” necessarily granted the soil under the navigable waters
within the boundaries of the grant.
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Said grant was deemed to have lapsed some years after
its issuance, as a result of unsuccessful attempts at col-
onization.

(b) On May 23, 1609, James I, King of England,
executed the second charter grant of Virginia, incorpo-
rating the London Company under the title of “The
Treasurer and Company of Adventurers and Planters
of the City of London for the First Colony of Virginia,”
and thereby enlarged the territory granted under the
earlier 1606 grant to the same parties so as to embrace
the whole seacoast for 200 miles on each side of Old
Point Comfort in Chesapeake Bay, extending from the
Atlantic to the Pacific Oceans and also all the islands
within 100 miles along the coast of both seas. (Donald-
son, The Public Domain (1888), p. 32.) The conveying
clause of said second grant (2 Poore, supra, p. 1900)
reads in part: ‘

“And we do also of our special Grace, certain
Knowledge, and mere Motion, give, grant, and con-
firm, unto the said Treasurer and Company, and
their Successors, under the Reservations, Limita-
tions, and Declarations hereafter expressed, all those
Lands, Countries, and Territories, situate, lying, and
being in that Part of America, called Virginia, from
the Point of Land, called Cape or Point Comfort,
all along the Sea Coast to the Northward, two hun-
dred miles, and from the said Point of Cape Com-
fort, all along the Sea Coast to the Southward, two
hundred Miles, and all that Space and Circuit of
Land, lying from the Sea Coast of the Precinct
aforesaid, up wnto the Land throughout from Sea to
Sea, West and Northwest; And also all the Islands
lying within one hundred Miles along the Coast, of
both Seas of the Precinct aforesaid; Together with
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all the Soils, Grounds, Havens, and Ports, Mines,
as well Royal Mines of Gold and Silver, as other
Minerals, Pearls, and precious Stones, Quarries,
Woods, Rivers, Waters, Fishings, Commodities, Ju-
risdictions, Royalties, Privileges, Franchises, and
Preheminences within the said Territories, and the
Precincts thereof, whatsoever and thereto, and there-
abouts both by Sea and Land, being, or in any sort
belonging or appertaining, and which We, by our
Letters Patents, may or can grant, in as ample
Manner and Sort, as We, or any our noble Progen-
itors, have heretofore granted to any Company,
Body Politic or Corporate, or to any Adventurer or
Adventurers, Undertaker or Undertakers of any Dis-
coveries, Plantations, or Traffic, of, in, or into any
Foreign Parts whatsoever, and in as large and
ample Manner, as if the same were herein particu-
larly mentioned and expressed; * * *”

(c) On March 9, 1611, James I, King of England,
executed a third charter of Virginia to the said Treas-
urer and Company, again enlarging the grant so as to
annex to Virginia all the islands (Bermudas) within 300
leagues of the coast, lying between the thirtieth and for-
ty-first degrees of North latitude. In the granting clause
thereof (2 Poore, supra, p. 1903), said grant again con-
veyed the soils, lands, grounds, minerals, etc.,

“both within the said tract of land upon the main,
and also within the said islands and seas adjoining
whatsoever and thereunto or thereabouts, both by
sea and land being situate.”

The Virginia Company was dissolved after pecuniary
losses in attempting to colonize America, and the three
charters issued to the Virginia Company, as aforesaid,
were vacated.
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(d) On November 3, 1620, James I, King of England,
granted a charter to The Plymouth Company, incorpo-
rated it as “The Council established at Plymouth in the
County of Devon for the planting, ruling, ordering and
governing of New England, in America,” and granted
territory lying on the Atlantic coast between the fortieth
and the forty-eighth degrees of North latitude, extending
from the Atlantic to the Pacific Oceans, and confirmed
an earlier grant to the same group made in 1606. The
granting clause reads (Poore, supra, pp. 922-926),
in part, as follows:

‘“k * % orant, ordaine and establish, that all that Cir-
cuit, Continent, Precincts, and Limitts in America,
lying and being in Breadth from Fourty Degrees of
Northerly Latitude, from the Equinoctiall Line, to
Fourty-eight Degrees of the said Northerly Latitude,
and in length by all the Breadth aforesaid through-
out the Maine Land, from Sea to Sea, with all the
Seas, Rivers, Islands, Creekes, Inletts, Ports, and
Havens, within the Degrees, Precincts, and Limitts
of the said Latitude and Longitude, shall be the
Limitts, and Bounds, and Precincts of the second
Collony: * * * all the aforesaid Lands and Grounds,
Continent, Precinct, Place, Places and Territoryes,
viz. that aforesaid Part of America, lying, and be-
ing in Breadth from ffourty Degrees of Northerly
Latitude from the Equinoctiall Line, to ffourty-eight
Degrees of the said Northerly Latitude inclusively,
and in Length of, and within all the Breadth afore-
said, throughout all the Maine Lands from Sea to
Sea, together also, with the Firme Lands, Soyles,
Grounds, Havens, Ports, Rivers, Waters, Fishings,
Mines, and Mineralls, as well Royall Mines of Gold
and Silver, as other Mine and Mineralls, precious
Stones, Quarries, and all, and singular other Com-
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odities, Jurisdictions, Royalties, Priveliges, Fran-
chises, and Preheminences, both within the same
Tract of Land upon the Maine, and also within the
saitd Islands and Seas adjoiming * * * to have and
to hold, possess and enjoy, all, and singular, the
aforesaid Continent, Lands, Territoryes, Islands,
Hereditaments and Precincts, Sea, W aters, Fishings,
with all, and all Manner their Commodities, Roy-
alties, Liberties, Preheminences, and Profitts, that
shall arise from thence, with all and singular, their
Appertenances, and every Part and Parcell thereof,
and of them, to and unto the said Councell and their
successors and Assignes for ever,” * * *

(e) On March 4, 1629, Charles 1I, King of England,
confirmed to Sir Henry Roswell and associates a prior
grant of the Massachusetts territory lying between par-
allels three miles north of the Merrimac River and three
miles south of the Charles River, extending westward
to the Pacific Ocean, said grant being made to them by
the Council of Plymouth in March, 1628. The granting
clause thereof reads (Poore, supra, pp. 933-935.), in
part, as follows:

“x * % and all Landes and Hereditaments whatso-
ever, lyeing within the lymmits aforesaide, North
and South, in Latitude and Bredth, and in Length
and Longitude, of and within all the Bredth afore-
saide, throughout the mayne Landes there, from
the Atlantick and Westerne Sea and Ocean on the
East Parte, to the South Sea on the West Parte; and
all Landes and Groundes, Place and Places, Soyles,
Woodes, and Wood Groundes, Havens, Portes, Riv-
ers, Waters, and Hereditaments whatsoever, lyeing
within the said Boundes and Lymytts, and every
Parte and Parcell thereof; and also all Islandes in
America aforesaide, in the saide Seas, or either of
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them, on the Westerne or Easterne Coates, or Partes
of the saide Tracts of Landes hereby mencoed to be
given and graunted, or any of them; and all Mynes
and Mynerals whatsoever, in the said Landes and
Premisses, or any parte thereof, and free Libertie
of fishing in or within any the Rivers or Waters
within the Boundes and Lymytts aforesaid, and the
Seas therevnto adjoining; and all Fishes, Royal
Fishes, Whales, Balan, Sturgions, and other Fishes
of what Kinde or Nature soever, that shall at any
time hereafter be taken in or within the saide Seas
or Waters, or any of them, by the said Sir Henry
Roswell * * * their Heires and Assignes, or by
any other person or persons whatsoever there in-
habiting, by them, or 'any of them, to be appointed
to fishe therein, * * *

“TO HAVE and hould, possesse and enjoy the
said partes of New England in America, which lye,
extend, and are abutted as aforesaide, and every
parte and parcell thereof; and all the Islands, Rivers,
Portes, Havens, Waters, Fishings, Fishes, Mynes,
Myneralls, Jurisdiccons, Franchises, Royalties, Lib-
erties, Priviledges, Comodities, and Premisses what-
soever, with the Appurtenances, vnto the said Sir
Henry Rosewell * * * their Heires and Assignes
forever, * * *7

The foregoing charter of Massachusetts and the grant
to Roswell and associates was vacated on June 18, 1684,
and thereafter, on October 7, 1691, William and Mary,
King and Queen of England, granted a new charter con-
solidating five colonies under the name of Massachusetts
Bay. The grant covered the tract of land extending
three miles north of the Merrimac River on the north
and the Rhode Island colony on the south, the granting
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clause of which reads (Poore, supra, p. 947), in part,
as follows:

“*k * ¥ And all Lands Grounds Places Soiles Woods
and Wood grounds Havens Ports Rivers Waters
and other Hereditaments and premisses whatsoever
lying within the said bounds and limitts aforesaid
and every part and parcell thereof and alsoe all
Islands and Isletts lying within tenn Leagues di-
rectly opposite to the Main Land within the said
bounds and all Mines and Mineralls as well Royall
Mines of Gold and Silver as other Mines and Min-
eralls whatsoever in the said Lands and premisses
or any parte thereof TO HAVE and to hold the
said Territories Tracts Countreys Lands Heredita-
ments and all and singular other the premisses with
their and every of their Appurtenances to Our said
Subjects and Inhabitants of Our said Province of
the Massachusetts Bay in New England and their
Successors * * *7

(f) On April 3, 1639, Charles I, King of England,
confirmed to Sir Ferdinando Georges a grant of Maine,
which had been previously granted to Sir Ferdinando
Georges by the Council of Plymouth in 1622, 1629 and
1631. The granting clause of the 1639 confirmatory
grant reads (Poore, supra, p. 775), in part, as fol-
lows:

“k k * with all and singuler the Soyle and Grounds
thereof as well drye as covered with water and all
waters Portes Havens and Creekes of the Sea and
Inletts of the said Province of Mayne and Premisses
as to them or any of them belonginge or adjacent
as alsoe all Woodes Trees Lakes and Rivers within
the said Provynce of Mayne and Premisses and the
Lymitts of the same togeather with the Fisheing of
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whatsoever kinde as well Pearle as Fishe as Whales
Sturgeons or any other either in the Sea or Rivers
and alsoe All Royaltyes of Hawkeing Hunting
Fowleing Warren and Chases within the said Prov-
ince of Mayne and Premisses aforesaid Deere of all
sorts and all other Beasts and Fowles of Warren
and Chase and all other Beasts there and alsoe All
Mynes and Oare of Goulde Silver Precious Stones
Tynne Leade Copper Sulphure Brimstone or any
other mettall or Mynerall matter whatsoever within
the said Province and Premisses or any of them
opened or hidden in all Quarries there And all
Gould Silver Pearle Precious Stones and Amber-
greece whiche shallbee founde within the said Prov-
ince and Premisses or any of them and the Lymitts
and Coasts of the same or any of them or any parte
of them or any of them and all and singular other
Proffitts Benefitts and Commodityes groweing
comeing accrueing or happening or to be had per-
ceived or taken within the said Prouvince and Prem-
1sses Lymitts and Coasts of the same or any of
them * * * * togeather alsoe with all and singuler
and as large and ample Rights Jurisdiccons Priv-
tledges Prerogatives Royalties Libertyes Imunityes
Franchises Preheminences and Hereiditaments as
well by the Sea as by Lande within the said Prov-
ince and Premisses and the Precincts and Coasts of
the same or any of them and within the Seas be-
longing or adjacent to them or any of them as the
Bishopp of Durham within the Bishopricke or
Countie Palatine of Duresme in our Kingdome of
England now hath useth or enjoyeth or of right hee
ought to have use or enjoye within the said Countie
Palatine as if the same were herein particularly men-
coned and expressed * * *”
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This territory was claimed by Massachusetts Bay colony
under the prior grant from the Council of Plymouth to
Sir Henry Roswell and associates above mentioned; and
in the year 1667 the grandson of Sir Ferdinando Georges
deeded the province of Maine by mesne conveyances to
the Governor and Company of Massachussetts Bay, thus
validating the claim of Massachusetts, which claim was
thereafter recognized by the 1691 charter of William and
Mary to Massachusetts Bay above mentioned.

(g) In connection with the aforesaid grant of the
province of Maine, a grant of the same province of Maine
was, on March 12, 1664, made by Charles 1I, King of
England, to his brother, the Duke of York, the latter
thereafter becoming King of England as James II, and,
upon accession to the throne, merged said grant in the
Crown. The granting clause thereof, however, reads
(Poore, supra, p. 783,), in part, as follows:

“k *x * tooether with all ye lands islands soyles rivers
harbours mines minerals quarryes woods marshes
water lake fishings hawking hunting and fowling
and all other royaltyes proffitts commodityes and
hereditaments to the said several islands lands and
premisses belonging and appertaining with theire and
every of theire appurtenances and all our estate right
rule interest bemefit advantage claims and demand
of in or to the said lands and premises or any part
or parcell thereof and the revercon and revercons
remainder and remainders together with the yearly
and other ye rents revenues and profitts of all and
singular the said premisses and of every part and
parcell thereof to have and to hold all and singular
the said lands islands hereditaments and premisses
with their and every of their appurtenances hereby
given and granted or hereinbefore menconed to be
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given and granted unto our dearest brother James
Duke of Yorke his heires and assignes forever * * *”

This grant to the Duke of York by Charles II was con-
firmed by a second grant of Maine to the Duke of York
by Charles II, King of England, on June 29, 1674, the
granting clause being substantially identical to the first
grant above set forth (Poore, supra, p. 786).

(h) On April 22, 1635, Charles I, King of England,
confirmed to Captain John Mason the grant of New
Hampshire made to him by The Plymouth Company on
November 7, 1629. The identure of November 7, 1629,
to Captain John Mason, as aforesaid, recited the grant
to The Plymouth Company of New England, situated
between the fortieth and forty-eighth degrees of North
latitude, and then particularly recited (Poore, supra, p.
1271), as follows:

“together with the seas and islands lying within 100
miles of any part of said coast of the countries afore-
said and also all the said soil * * * mines and min-
ervals * * * within any of the said territories and
the precincts thereof whatsoever.”

The granting clause of the November 7, 1629, grant to
Captain John Mason, as aforesaid, after describing the
New Hampshire territory conveyed, then provided (Poore

’

supra, p. 1271), in part, as follows:

“x % % together with all Islands and Islets within
Five League Distance of the Premisses, and abut-
ting upon the same or any Part or Parcel thereof; as
also all Lands, Soyles, Grounds, Havens, Ports, Riv-
ers, Mines, Minerals, Pearls, Precious Stones,
Woods, Quarries, Marshes, [#aters, Fishings, Hunt-
ings, Hawkings, Fowling and other Commodities and
Hereditaments whatsoever, with all and singular
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their Appurtenances; together with all Prerogatives,
Rights, Royalties, Jurisdictions, Privileges, Fran-
chises, Liberties, Preheminances, Marine Power, in
and upon the said Seas and Rivers; as also all Es-
cheats and Casualties thereof, as Flotsam, Jetson,
Lagan, with Anchorage, and other such Duties, Im-
munities, Scotts Islets, and Appurtenances what-
soever, with all of the Estate, Right, Title, Interest,
Claim, and Demand whatsoever which the said
President and Council, and their successors, of
Right ought to have or claim in or to the said Por-
tions of Lands, Rivers, and other the Premisses as
is aforesaid, by Reason of Force of his Highness’s
said Letters-pattents, in as free, large, ample, and
beneficial Manner, to all Intents, Constructions, and
Purposes whatsoever, as in and by the said Letters-
patents the same are amongst other Things granted
‘to the said President and Council aforesaid, except
two-fifths of the Oar of Gold and Silver in these
Presents hereafter expressed; * * *”

In said confirmatory grant from Charles I to Captain
John Mason, dated April 22, 1635, the granting clause
reads (Poore, supra, p. 1273), in part, as follows:

ok x %k togeather with all and singular Havens, Har-
bors, Cricks, and Yslands inbayed, and all Islands
and Isletts lying within five leagues distance of the
Mayne Land opposite and abbutting upon the Prem-
ises or any part thereof, not formerly lawfully grant-
ed to any by spetiall name; and all mines, mineralls,
quaries, soyles, and woods, marshes, waters, rivers,
lakes, fishing, hawkings, hunting, and fowling, and
all other Royaltys, jurisdictions, priviledges, pre-
heminences, profitts, commoditys, and haereditaments
whatsoever, with all and singular theire and every
of theire appurtenances, * * *”
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By commission of September 18, 1680, Charles II, King
of England, appointed a president and council and a gen-
eral assembly existing at the pleasure of the King to gov-
ern the province of New Hampshire, but in said commis-
sion Charles II expressly recognized the grant of New
Hampshire to John Mason, as aforesaid, and these grants
remained in full force and effect down to and beyond the
date of the Revolution in the year 1776. (Poore, supra.
p. 1278.)

(i) On April 23, 1662, Charles 1I, King of England,
issued a charter incorporating “The Company and Society
of Our Colony in Connecticut in America,” and granted
the Connecticut province to said Company, with the
granting clause reading (1 Poore, supra, pp. 256, 257), in
part, as follows:

“* *x * with the Islands thereunto adjoining, to-
gether with all firm Lands, Soils, Grounds, Havens,
Ports, Rivers, Waters, Fishings, Mines, Minerals,
precious Stones, Quarries and all and singular other
Commodities, Jurisdictions, Royalties, Privileges,
Franchises, Preheminences, and Hereditaments what-
soever, within the said Tract, Bounds, Lands, and

Islands aforesaid, or to them or any of them belong-
ing. * * X

The Connecticut constitution of 1776 continued said
charter and grant of April 23, 1662, in full force and effect

as the organic law of the State of Connecticut, by provid-
ing (1 Poore, supra, pp. 257, 258), in part, as follows:

“The People of this State, being by the Providence
of God, free and independent, have the sole and ex-
clusive Right of governing themselves as a {free,
sovereign, and independent State; and having from
their Ancestors derived a free and excellent Constitu-
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tion of Government whereby the Legislature depends
on the free and annual Election of the People, * * *
Be it enacted and declared by the Governor, and Coun-
cil, and House of Representatives, in General Court
assembled, That the ancient Form of Civil Govern-
ment, contained in the Charter from Charles the Sec-
ond, King of England, and adopted by the People of
this State, shall be and remain the Civil Constitution
of this State, under the sole authority of the People
thereof, independent of any King or Prince whatever.
And that this Republic is, and shall forever be and re-
main a free, sovereign and independent State, by the
Name of the STaTE oF CoNNECTICUT.”

(j) On March 12, 1664, Charles II, King of England,
granted to his brother, James, Duke of York, the New
York area, with the granting clause reading (1Poore,
supra, pp. 783-784), in part, as follows:

“*¥ * * and also all that Island or Islands com-

monly called by the severall name or names of Mato-
wacks or Long Island scituate lying and being
towards the west of Cape Codd and ye narrow higan-
setts abutting upon the maineland between the two
Rivers there called or knowne by the severall names
of Conecticutt and Hudsons River together also with
the said river called Hudsons River and all the land
from the west side of Conecticutt to ye east side of
Delaware Bay and also all those severall Islands
called or knowne by the names of Martin’s Vinyard
and Nantukes otherwise Nantuckett together with all
ve lands islands soyles rivers harbours mines minerals
quarryes woods marshes waters lakes ffishings hawk-
ing hunting and ffowling and all other royalltyes
proffitts commodityes and hereditaments to the said
severall islands lands and premisses belonging and ap-
pertaining with theire and every of theire appurte-
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nances and all our estate right title interest benefitt
advantage claime and demand of in or to the said
lands and premises or any part or parcell thereof.”

In order to perfect the title of the Duke of York to said
area after the Duke of York had taken pdssession of this
area from the Dutch by force of arms in 1667 and its re-
capture by the Dutch ah_d subsequent return to the Duke
of York, a second grant was made on June 29, 1674, by
Charles 1I, King of England, to his brother, the Duke of
York, with the granting clause reading substantially as
contained in the first grant as aforesaid. (2 Poore, supra,
p: 1328, footnote; Donaldson, The Public Domain, supra,
p. 43; 1 Poore, supra, p. 786.) In February, 1685, James,
Duke of York, succeeded his brother, Charles 11, as King
of England, and thereby the preceding grants to the Duke
of York, as aforesaid, became merged into the Crown,
with New York thereafter and until 1776 being governed
as a Crown colony or plantation province by a series of

Royal Governors. (Donaldson, The Public Domain, supra,
p. 43.)

(k) On June 20, 1632, Charles I, King of England, is-
sued a proprietary charter and grant to Lord Baltimore,
who then became proprietor of the province of Mary-
land, the territory covered by the grant lying between the
fortieth degree of latitude on the north and the Potomac
River on the south, with an eastward projection of the
southern boundary across the peninsula flanking the
Chesapeake Bay to the Atlantic coast. (Donaldson, The
Public Domain, supra, p. 49.) The grant, the original
of which was written in the Latin, provides (1Poore,
supra, pp. 811-812), in part, as follows:

“ omnes et singulas Insulas et Insululas ab
Orientali Praedictae Regionis Littore Orientem ver-



— 51—

sus in Mari Natas vel nascendas infra decem Leucas
marinas ab eodem Littore scituatas cum omnibus et
sigulis Portubus Navium Stationibus Aestuariis Flum-
inibus et Fretus ad Regionem vel Insulas praedictas
pertinentibus Ommnesque Fundos Terrae Campestria
Sylvas Montana Paludes Lacus Flumina Aestuaria et
Freta infra Metas Terminos et Limites praedictos
scituata seu existentia, cum cujuscunque Generis Pis-
cium tam Balaenarum Sturgeonum et aliorum Re-
galiwm quam aliorum in Mari Simubus Fretis vel
Fluminibus infra Premissa Piscationibus et Piscibus
ibidem captis Omnesque insuper Auri Argenti Gem-
marum et Lapidum pretiosorum et alias quascunque
sive Lapidum sive Metallorum sive alterius cujus-
cunque Rei aut Materiae Venas Mineras det Fodinas
tam apertas quam occultas infra Regionem Insulas
seu Limites praedictos repertas et reperiendas.”

In the 1776 Maryland constitution, Article I1, the State
of Maryland declared (1 Poore, supra, p. 817), in part,
that: ’ .

‘% % and the inhabitants of Maryland are also
entitled to all property, derived to them, from or

under the Charter granted by his Majesty Charles I
to Caecilius Calvert, Baron of Baltimore.”

(I) On March 24, 1663, Charles 11, King of England,
made a grant to the Earl of Clarendon of the Province
of Carolina, out of which the states of North Carolina
and South Carolina were later formed. The lands granted
were between the thirty-first and thirty-sixth degrees of
north latitude, with the granting clause thereof read-
ing (2 Poore, supra, p. 1383), in part, as follows:

“* % % together with all and singular ports,
harbours, bays, rivers, isles and islets belonging to the
country aforesaid; and also all the soil, lands, fields,
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woods, mountains, fields, lakes, rivers, bays and islets,
scituate or being within the bounds or limits afore-
said, with the fishing of all sorts of fish, whales,
sturgeons, and all other royal fishes in the sea, bays.
islets and rivers within the premises, and the fish
therein taken; and moreover all veins, mines, quar-
ries, as well discovered as not discovered, of gold,
silver, gems, precious stones, and all other whatso-
ever, be it of stones, metals, or any other thing what-
soever, found or'to be found within the countries,
1sles and limits aforesaid.”

It being later discovered that the colonies of Clarendon
and Albemarle were beyond the lands granted in said
Charter of 1663, upon petition of the proprietors, Charles
IT, on June 30, 1665, issued a supplemental grant or
charter to the Earl of Clarendon and others, with the
granting clause thereof reading (2 Poore, supra, p. 1390),
in part, as follows:

“k ok k. And also, all the soils, lands, fields,
woods, mountains, ferms, lakes, rivers, bays and
islets, situate or being within the bounds or limits last
before mentioned; with the fishings of all sorts of
fish, whales, sturgeons, and all other royal fish, in the
sea, bays, islets and rivers, within the premises, and
the fish therein taken, together with the royalty of
the sea upon the coast within the limits aforesaid; and
moreover all veins, mines and quarries, as well dis-
covered as not discovered, of gold, silver, gems and
precious stones, metal, or any other thing, found, or
to be found, within the province, territory, islets and
limits aforesaid: * * * together with all and
singular the like and as ample rights, jurisdictions,
privileges, prerogatives, royalties, liberties, immuni-
ties, and franchises of what kind soever, within the
territory, isles, islets and limits aforesaid; * * *”
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The 1776 constitution of North Carolina, Article XXV,
contains a declaration on the part of said State of its
ownership of the property in the land and in the seas to
be in the people of the State of North Carolina and reads
(2 Poore, supra, p. 1410), in part, as follows: e

“XXV. The property of the soil, in a free govern-
ment, being one of the essential rights of the collec-
tive body of the people, it is necessary, in order to
avoid future disputes, that the limits of the State
should be ascertained with precision; and as the for-
mer temporary line between North and South Caro-
lina, was confirmed, and extended by Commissioners,
appointed by the Legislatures of the two States,
agreeable to the order of the late King George II. in
Council, that line, and that only, should be esteemed
the southern boundary of this State—that is to say,
* ok ko

Therefore all the territory, seas, waters, and
harbours, with their appurtenances, lying between
the line above described, and the southern line of
the State of Virginia, which begins on the sea shore,
in thirty-six degrees thirty minutes, north latitude,
and from thence runs west, agreeable to the said
Charter of King Charles, are the right and property
of the people of this State, to be held by them in sov-
ereignty; * * *7”

(m) On June 9, 1732, George 11, King of England, is-
sued to James Ogelthorpe and others a corporate charter
creating the Province of Georgia and making a grant
thereof, with the granting clause reading (1 Poore, su-
pra, p. 373; 2 Thorpe, Federal and State Constitutions
(1909), pp. 765 et seq.), in part, as follows:

“*k x * and all that share, circuit and precinct
of land, within the said boundaries, with the islands
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on the sea, lying opposite to the eastern coast of the
said lands, within twenty leagues of the same, which
are not inhabited already, or settled by any authority
derived from the crown of Great-Britain: together
with all the soils, grounds, havens, ports, gulfs and
bays, mines, as well royal mines of gold and silver,
as other munerals, precious stones, quarries, woods,
rivers, waters, fishings, as well royal fishings of
whale and sturgeon as other fishings, pearls, com-
modities, jurisdictions, royalties, franchises, privileges
and pre-eminences within the said frontiers and pre-
cincts thereof and thereunto, in any sort belonging
or appertaining, and which we by our letters patent
may or can grant, and in as ample manner and sort
as we may or any of our royal progenitors have hith-
erto granted to any company, body politic or corpo-
rate, or to any adventurer or adventurers, undertake
or undertakers, of any discoveries, plantations or
traffic, of, in, or unto any foreign parts whatosever;
and wn as legal and ample manner, as if the same were
herewn particularly mentioned and expressed: * * *7

VIII.

Upon the American Revolution, all the rights of the
Crown of England and of its Parliament (not theretofore
granted to the several colonies) vested in the several

States, and each of the original thirteen states thereby

became the owner of the soil under all navigable waters

within its boundaries, including the submerged lands situ-
ated within at least three miles of its coast.

1. “For when the Revolution took place, the people

of each state became themselves sovereign; and in that

character hold the absolute right to all their nawvi-

gable waters, and the soils under them, for their own
common use, subject only to the rights since surren-
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dered by the Constitution to the general government.”
(Martin v. Waddell (1842), 16 Peters 367, 410;
Pollard’s Lessee v. Hagan (1845), 3 Howard 212,
229.)

2. ‘“And upon the American Revolution, all the
rights of the Crown and of Parliament vested in the
several states, subject to the rights surrendered to the
national government by the Constitution of the
United States.” (Shively v. Bowlby (1894), 152 U.
S. 1, 15-16; M’ Ilvaine v. Coxe’s Lessee (1805), 4 Cr.
(8 U. S.) 209, 210.)

3. “When the Revolution took place, the people of
each State became themselves sovereign, and in that
character hold the absolute right to all their navi-
gable waters and the soils under them, subject only
to the rights since surrendered by the Constitution.
Martin v. Waddell, 16 Pet. 410.” (Mumford .
Wardwell (1867), 6 Wall. 423, 436.)

IX.

In the treaty of peace between the King of Eng-
land and the thirteen original States, upon the termina-
tion of the American Revolution, the King expressly re-
linquished to the respective thirteen States, individually,
all his right and title in the lands of the several States.

1. In the “Preliminary Articles of Peace” between the
King of England and the original thirteen States, dated
November 30, 1782, Article 1 thereof reads, in part, as
follows::

“His Brittanic Majesty acknowledges the said
United States, viz.: New Hampshire, Massachusetts
Bay, Rhode-Island & Providence Plantations, Con-
necticut, New York, New Jersey, Pennsylvania, Dela-
ware, Virginia, North Carolina, South Carolina and
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Georgia, to be free, sovereign and independent States;
that he treats with them as such: J?

Article 2 (d) describes the boundaries and contains the
phrase:

(X4

comprehending all Islands within twenty
leagues of any part of the Shores of the United
States, . . .”

Article 5 thereof reads, in part, as follows:

“It is agreed that the Congress shall earnestly rec-
ommend it to the legislatures of the respective
States, to provide for the Restitution of all Estates,
Rights and Properties, which have been confiscated
belonging to the real British Subjects.” (2 Miller,
Treaties and Other International Acts of the United
States, p. 96.)

2. In the Definitive Treaty of Peace between the King
of England and the original thirteen States, dated Septem-
ber 3, 1783, Articles 1st and 2d declare, in part, that:

“Article 1st

“His Brittanic Majesty acknowledges the sd.
United States, viz. New-Hampshire, Massachusetts
Bay, Rhode-Island & Providence Plantations, Connec-
ticut, New York, New Jersey, Pennsylvania, Dela-
ware, Virginia, North Carolina, South Carolina &
Georgia, to be free sovereign & Independent States;
that he treats with them as such, and for himself his
Heirs & Successors, relinquishes all Claims to the
Government Propriety & Territorial Rights of the
same & every Part thereof.

“Article 2d.

“* * * FEast, by a Line to be drawn along the
i+ Middle of the River St. Croix, from its Mouth in
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the Bay of Fundy to its Source; and from its Source
directly North to the aforesaid Highlands, which di-
vide the Rivers that fall into the Atlantic Ocean,
from those which fall into the River St. Lawrence;
comprehending all Islands within twenty Leagues of
any Part of the Shores of the United States, & lying
between Lines to be drawn due East from the Points
where the aforesaid Boundaries betwen Nova Scotia
on the one Part and East Florida on the other, shall
respectively touch the Bay of Fundy and the Atlan-
tic Ocean, excepting such Islands as now are or here-
tofore have been within the Limits of the said
Province of Nova Scotia.”

(Definitive Treaty of Peace, signed at Paris September 3,
1783. Ratified by the United States January 14, 1784.
Ratified by Great Britain April 9, 1784. Ratifications
exchanged at Paris May 12, 1784. Proclaimed January
14, 1784. 2 Miller, Treaties and Other International
Acts of the United States of America, pp. 152-153.)

3. The Treaty of Peace, December 24, 1814, between
His Britannic Majesty and the “United States of Amer-
ica,” after the formation of plaintiff United States of
America in 1789, makes no reference to any of the in-
dividual states. (2 Miller, supra, p. 574.)

X.

The soils under all navigable waters within the
respective thirteen States were reserved to those States
and were not granted by the Constitution to the United
States of America upon its formation in 1789.

1. “The shores of navigable waters, and the soils

under them, were not granted by the Constitution to
the United States, but were reserved to the states re-
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spectively.” (Pollard’s Lessee v. Hagan (1845),
3 How. 212, 229.)

2. “Settled rule of law in this court is, that the
shores of navigable waters and the soils under the
same in the original States were not granted, by the
Constitution, to the United States, but were reserved
to the several States; . . .” (Mwumford v. Ward-
well (1867), 61 Wallace 423, 436.)

3. “The soils under tidewaters within the original
States were reserved to them respectively, 7
(Bovax Consolidated Ltd. v. Los Angeles (1935)
296 U. S. 10, 15.)

XI.

The new States admitted into the Union since its
formation in 1789 have the same rights, sovereignty and
jurisdiction over the navigable waters and soils under
them within the respective boundaries of the new States
as the original States possess within their respective
borders.

1. “The new states have the same rights, sov-
ereignty, and jurisdiction over this subject as the
original states. (7.e.) The shores of navigable wat-
ers, and the soils under them, were not granted by the
Constitution to the United States, but were reserved

to the states respectively.” (Pollard’s Lessee wv.
Hagan (1845), 3 How. 212, 229.)

2. “. . . the new States since admitted have the
same rights, sovereignty and jurisdiction in that be-
half [to the navigable waters and soils under them]
as the original States possess within their respective
borders.” (Mumford v. Wardwell, supra, p. 436.)

3. “The soils under tidewaters within the original
States were reserved to them respectively, and the
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States since admitted to the Union have the same
sovereignty and jurisdiction in relation to such lands
within their borders as the original States possessed.”
(Borax Consolidated Ltd. v. Los Angeles (1935),
296 U. S. 10, 15.

XII.

The phrase “on an equal footing with the original
thirteen States in all respects whatever,” contained in
the Act of Admission of the State of California of Sep-
tember 9, 1850, quoted above, originated in the legislation
pursuant to which deeds of cession of the so-called
“western territory” of the original thirteen States were
executed and delivered to plaintiff, United States of
America. Likewise the only portion of the uplands, tide-
lands or submerged lands of the original thirteen States
to which plaintiff United States of America has at any
time succeeded as owrner thereof (which it held in trust
for the future States as to all tide and submerged lands),
is this so-called “western territory” of certain of the orig-
inal thirteen States conveyed to plaintiff by special Acts
of the legislatures of certain of the original thirteen States,
followed by formal instruments of cession of particular
areas thereof; or by condemnation proceedings. In this
connection defendant alleges that:

1. The Congress of the Confederation of the original
thirteen States, acting pursuant to the Articles of Con-
federation of 1777, and in order to resolve the issue which
had theretofore prevented the State of Maryland from
ratifying said Articles of Confederation, on September
6, 1780, adopted a Resolution requesting the several
States owning territories under their respective colonial
grants northwest of the Ohio River, to cede to the Con-
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gress their respective territory in the so-called “western”
country. Said Resolution contained, in part, the follow-
ing recital and resolution:

“ that the act is expressly calculated to accel-
erate the Federal Alliance, by removing, as far as
depends on that State [of Maryland] the impediment
arising from the western country, and for that pur-
pose to build up a portion of territorial claim for the
general benefit; whereupon, resolved . . . thatit
be earnestly recommended to those States, who have
claims to the western country, to pass such laws, and
give their delegates in Congress such powers as may
effectually remove the only obstacle to a final ratifica-
tion of the Articles of Confederation; J?

On October 10, 1780, the Congress of said Confederation
adopted a Resolution committing Congress to dispose of
any lands so ceded by the several States to Congress un-
der the resolution of September 6, 1780, for the formation
of new states which shall have the same rights of sov-
ereignty, freedom and independence as the original
States. Said resolution reads, in part, as follows:
“Resolved, That the unappropriated lands that may
be ceded or relinquished to the United States, by any
particular State, pursuant to the recommendation of
Congress of the 6th day of September last, shall be
disposed of for the common benefit of the United
States, and be settled and formed into distinct re-
publican States, which shall become members of the
Irederal Union, and have the same rights of sov-
eveignty, freedom, and independence, as the other
States: . . 7 (Donaldson, The Public Domain
(1884), supra, p. 64.)

2. On March 1, 1781, the State of New York, pur-
suant to said Resolutions of Congress of the Confedera-
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tion of 1780, as aforesaid, by and through her delegates
in the Continental Congress, executed and delivered a
deed to the Congress, pursuant to an Act of the Legisla-
ture of the State of New York of September 12, 1780,
thereby ceding title, ownership and jurisdiction over the
western part of the then State of New York, more par-
ticularly described in said deed, to and for the use and
benefit of such of the States as were then or thereafter
became parties to the Articles of Confederation.

On October 29, 1782, Congress, on behalf of the Con-
federation, accepted said cession from the State of New
York. (Donaldson, The Public Domain, supra, pp. 65-
67.)

3. On January 2, 1781, the State of Virginia, by an
Act of her Legislature or General Assembly, submitted a
proposition for the cession to the Congress of the Con-
federation of the western lands of the State of Virginia.

By an Act of September 13, 1783, the Congress of the
Confederation agreed to receive and accept said western
lands.

The State of Virginia, by an Act of her Legislature of
October 20, 1783, authorized the delegates of the State of
Virginia in the Congress of the Confederation to con-
summate said transfer by execution and delivery of a
formal instrument. On March 1, 1784, the State of Vir-
ginia, through her delegates in the Continental Congress,
executed and delivered a formal instrument ceding to the
Congress of the Confederation for the benefit of the fu-
ture states, all her right and title to the territory within
the limits of the colonial charter of Virginia above-men-
tioned, lying to the northwest of the Ohio River. (Don-
aldson, The Public Domain, supra, pp. 67-69.)
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4. The Congress of the Confederation on April 23,
1784, adopted a Resolution for the government of the
territory northwest of the Ohio River thus ceded to the
Congress and the Confederation by the States of New
York and Virginia, as aforesaid. Said Resolution pro-
vided for the formation of new states out of portions of
the territory lying northwest of the Ohio River thus
ceded, which new states were to be admitted into the
Congress of the United States on “an equal footing with
the original states.” Said Resolution in this connection
reads, in part, as follows:

“That whensoever any of the said States shall have,
of free inhabitants, as many as shall then be in any
one the least numerous of the thirteen original States,
such State shall be admitted by its delegates into the
Congress of the United States, on an equal footing
with the said original States; . . .7 (Donaldson,
The Public Domain, supra, pp. 148, 149.)

5. On November 13, 1784, the General Court of
Massachusetts authorized her delegates in the Congress
of the Confederation to execute a cession to the Congress
- and Confederation of all the western rights of the State
of Massachusetts. On April 19, 1785, the State of Massa-
chusetts, by its delegates in Congress, executed and de-
livered to the Congress and the Confederation a deed of
cession conveying ownership and jurisdiction within the
territory of the limits of the colonial charter of Massa-
chusetts, as aforesaid, lying westerly of a line more par-
ticularly described in said deed.

On April 19, 1785, the Congress and the Confederation
adopted a Resolution accepting said deed of cession from

the State of Massachusetts. (Donaldson, The Public
Domain, supra, pp. 71-72.)
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6. Like cessions were made (i) by the State of
Connecticut to the Congress and the Confederation on
September 13, 1786, by formal act of its Legislature and
by formal deed of cession which was duly accepted by the
Congress and the Confederation on September 14, 1786,
of all the western lands of the State of Connecticut; and
(ii) by the State of South Carolina on August 9, 1787,
executing and delivering to the Congress and the Con-
federation a deed of cession conveying its western ter-
ritory more particularly described in said deed, which
cession was duly accepted by said Congress on August 9,
1787. (Donaldson, The Public Dowmain, supra, pp. 72-
76.)

7. On July 13, 1787, the Congress of the Confedera-
tion adopted an Ordinance entitled “An Ordinance for the
Government of the Territory of the United States North-
west of the River Ohio.” Said Ordinance provided for
the establishment of civil government in the territories
thus ceded to the Congress and the Confederation by the
several States aforesaid. By said Ordinance, “Articles of
Compact” between the original States and the peoples of
said territory, declared to remain forever unalterable, un-
less by common consent, provided for the establishment
of new States to be formed out of portions of said terri-
tory thus ceded by said States.

Certain of the conditions thus established by said Ordi-
nance for the formation of new States in the Northwest
Territory have been fairly uniformly incorporated in and
made a part of the Acts of Admission of each of the several
States newly admitted into the Union since the formation
thereof, including the Act of Admission of the State of
California, as hereinafter more particularly alleged. One
of such conditions is that each State thus admitted shall
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be admitted on “an equal footing with the original States
m all respects whatever.” Said Ordinance reads, in this
connection, as follows:

“Whenever any of the said States shall have sixty
thousand free inhabitants therein, such State shall be
admitted by its delegates, into the Congress of the
United States, on an equal footing with the original
States, in all respects whatever; and shall have the

liberty to form a permanent constitution and State
government: e

Other conditions contained in said Ordinance likewise
employed in Acts of Admission of newly formed States,
including the State of California, provided that the legis-
latures of the new States shall never interfere with the’
“primary disposal of the soil” by the United States in
Congress assembled; that no tax shall be imposed by said
new States on lands the property of the United States;
and that the navigable waters shall be common highways
and forever free from any tax, impost or duty. (Donald-
son, The Public Domain, supra, pp. 153-156.]

8. After the formation of plaintiff, United States of
America, under the Constitution of 1789, plaintiff suc-
ceeded to the ownership of the Congress and the Confed-
eration in and to the “western lands” ceded to the Con-
gress and Confederation, as aforesaid, by the States of
New York, Virginia, Massachusetts, Connecticut and
South Carolina

9. The first session of the Congress of the United
States of America, immediately after the formation there-
of under the 1789 Constitution, enacted a statute approved
August 7, 1789 reciting that:

“Whereas, in order that the ordinance of the
United States in Congress assembled, for the govern-
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ment of the territory northwest of the River Ohio,
may continue to have full effect, it is requisite that
certain provisions should be made so as to adopt the
same to the present Constitution of the United
States:”

And thereupon legislated with respect to said Ordinance
for the Northwest Territory as to communications be-
tween the governors of the territories and the President
of the United States, and like matters. (2 Thorpe, Fed-
eral and State Constitutions (1909), p. 963.)

10. Thereafter, the State of North Carolina executed
and delivered to plaintiff, United States of America, on
February 25, 1790, a deed of cession of its western
territory, being the territory now constituting the present
State of Tennessee, which deed of cession was pursuant
to an Act of the Assembly of the State of North Caro-
lina, adopted December 22, 1789. (Donaldson, The Pub-
lic Domain, supra, pp. 76-78.)

11. Likewise, the State of Georgia, on April 24, 1802,
ceded to plaintiff, United States of America, pursuant to
an Act of the Legislature of the State of Georgia, the
entire territory west of the present western boundary of
the State of Georgia and east of the Mississippi River.
(Donaldson, The Public Domain, pp. 79-81.)

XIII.

The Acts of Congress enabling territories to form con-
stitutions and state governments, and admitting the newly-
formed States into the Union, prior to the Act of Admis-
sion of the State of California, contained provisions sub-
stantially identical with the provisions contained in the Act
of Admission of the State of California, aforesaid. These
provisions were substantially the same as those conditions
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“specified in the Ordinance of 1787 to govern the North-
west Territory, as aforesaid. These same provisions were
contained in the Enabling Acts and Acts of Admission of
the newly-formed states, whether formed out of the North-
west Territory ceded to the Congress and the Confedera-
tion and plaintiff, as aforesaid, or formed out of territory
purchased by plaintiff, United States of America, as in the
case of the 1803 Louisiana Purchase from France or de-
rived under the Treaty of Gaudalupe Hidalgo of 1848, as

_aforesaid. In this connection defendant alleges:

1. The State of Tennessee was admitted into the
Union by Act of Congress approved June 1, 1796, pro-
viding that said State “is hereby declared to be one
of the United States of America, on an equal footing with
the original states in all respects whatever, by the name
and title of the State of Tennessee.” (6 Thorpe, supra,
p. 3414.)

2. The State of Ohio was formed and admitted into
the Union under Enabling Act of Congress approved
April 30, 1802, which provided that said State when
formed “shall be admiited into the Union upon the same

footing with the original states in all respects whatever.”
(5 Thorpe, supra, p. 2897.)

3. The State of Louisiana on April 8 1812 (3
Thorpe, supra, p. 1378), the State of Indiana on Decem- -
ber 11, 1816 (2 Thorpe, supra, p. 1057), the State of
Mississippi on December 10, 1817 (4 Thorpe, supra, p.
2032), the State of Illinois on December 3, 1818 (2
Thorpe, supra, p. 972), the State of Alabama on Decem-
ber 14, 1819 (1 Thorpe, supra, p. 195), the State of Maine
on March 3, 1820 (3 Thorpe, supra, p. 1645), the State
of Missouri on March 2, 1821 (4 Thorpe, supra, p. 2148),
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the State of Arkansas on June 15, 1836 (1 Thorpe, supra,
p. 264), the State of Michigan on January 26, 1837 (4
Thorpe, supra, p. 1930), the State of Florida on March
3, 1845 (2 Thorpe, supra, p. 662), the State of Iowa on
March 3, 1845 (2 Thorpe, supra, p. 662), were each ad-
mitted to the Union by Act or Resolution of the Congress
of the United States, each such Act or Resolution using
verbatim the language that each such state “shall be ad-
mitted into the Union on an equal footing with the orig-
wmal states, n all respects whatever.”

4. The State of Texas was admitted into the Union
by Resolution of Congress approved March 1, 1845, which
provided in part that Texas

“shall be admitted into the Union, by virtue of this
Act, on an equal footing with the existing States,
as soon as the terms and conditions of such admis-
sion and the cession of remaining Texas territory
to the United States shall be agreed upon by the
governments of Texas and the United States.” (6
Thorpe, supra, p. 3545.)

XIV.

In this connection, defendant particularly alleges
that the Resolution of Congress for the admission of the
State of Alabama, approved December 14, 1819, as afore-
said, by which said State “was admitted into the Union
on an equal footing with the original States, in all re-
spects whatever,” also made particular reference to the
Enabling Act of Congress of March 2, 1819, for the peo-
ple of Alabama to form a constitution and State govern-
ment. Said Enabling Act of Congress of March 2, 1819,
provided, in part, that:

(i) “all navigable waters within the said State
shall forever remain public highways, free to the citi-
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zens of said State and of the United States, without
any tax, duty, impost, or toll, therefor, imposed by
the said State”

and

(ii) “that they [the People of Alabama] forever
disclaim any right and title to the waste or unap-
propriated lands lying within the said Territory; and
that the same shall be and remain at the sole and
entire disposition of the United States; . . .” (1
Thorpe, supra, p. 94.)

1. The foregoing phrases in the Alabama Enabling
Act are substantially identical with the like phrases con-
tained in the Act of Admission of the State of California
of September 9, 1850, above quoted, namely: (i) that the
State is admitted into the Union “on an equal footing
with the original States in all respects whatever”;
(ii) that the State ‘“‘shall never interfere with the pri-
mary disposal of the public lands within its limits and
shall pass no law and do no act whereby the title of the
United States to, and right to dispose of, the same shall
be impaired or questioned,” and (iii) that “all the naviga-
ble waters within said State shall be common highways
and forever free.”

2. These quoted phrases from the Alabama Act of
Admission had been adjudicated prior to 1850 by this
Honorable Court in its decision relating to the Enabling
Act of the State of Alabama, being identical or sub-
stantially identical with the same phrases contained in
the Act of Admission of the State of California as afore-
said. In this connection, defendant alleges that:

(i) In the year 1842, this Honorable Court deter-
mined, in the case of Martin v. Waddell, 16 Peters
366, 410, that each of the original thirteen States,
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upon ‘the Revolution, themselves became sovereign
and in that character hold the absolute right to all
their navigable waters and the soils under them, suc-
ceeding, at said time or earlier, to the title thereto
formerly owned by the Crown of England; and ad-
judicated that the State of New Jersey, one of the
thirteen original States, was the owner of the land
there in question lying beneath the navigable waters
of Raritan Bay and Raritan River.

(ii) In the year 1845, approximately five years
prior to the compact entered into between plaintiff and
defendant State of California, in the Act of Admis-
sion of the State of September 9, 1850, this Honor-
able Court determined and adjudicated, in Pollard’s
Lessee v. Hagan, 3 Howard 212, 229, that the State
of Alabama, pursuant to the Act of Admission of
Congress admitting said State into the Union ‘“‘on
an equal footing with the original States in
all respects whatever,” thereby became owner of all
navigable waters, and the soils under them, within
the boundaries of that State, which ownership this
Honorable Court there held was essential in order
that the State of Alabama be on an equal footing
with the original thirteen States in all respects what-
ever, under the compact between the State of Alabama
and plaintiff, United States of America, formed by
the Act of Admission of said State, and in accord-
ance with the principle theretofore adjudicated by
this Honorable Court in Martin v. Waddell, supra.

(iii) This Honorable Court likewise adjudicated,
in the year 1845, in its decision of Pollard’s Lessee
v. Hagam, supra, that the condition in the Act of
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Admission of the State of Alabama, hereinabove set
forth, that: '

“all navigable waters within the said State shall
forever remain public highways free to the citi-
zens of said State, and of the United States,
without any tax, duty, impost, or toll therefor,
imposed by the said State”

was not intended by Congress and was not understood
to mean, and did not mean, that said State of Ala-
bama did not become the owner of all lands under
all navigable waters within its boundaries. This Hon-
orable Court there adjudicated the meaning of said
quoted phrase to be that the Congress would simply
continue to have its power to control commerce among
the several states, as provided in Article I, Section
8, of the United States Constitution.

(iv) This Honorable Court likewise adjudicated
in Pollard’s Lessee v. Hagan, supra, that the provi-
sion in the Act of Admission of the State of Ala-
bama, hereinbefore quoted, whereby the People of
Alabama disclaim title to the ‘““waste or unappro-
priated lands” within said State and agree that such
lands “shall be and remain at the sole and entire dis-
position of the United States,” was not intended by
Congress and was not understood by plaintiff and
Alabama to mean, and did not mean, that lands under-
lying the navigable waters of said State were thereby
to remain at the sole disposition of the United States
or that the State of Alabama disclaimed title to such
lands underlying navigable waters. This Honorable
Court there held that said phrase referred solely to
the “public lands,” and authorized the establishment
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of rules and regulations respecting the sales and dis-
position of such public lands, but that the term “pub-
lic lands” did not thereby include the lands in ques-
tion, to-wit, the lands underlying the navigable waters
within the boundaries of the State of Alabama.

(v) In Pollard’s Lessee v. Hagan, supra, an Act of
the Congress of the United States of July 2, 1836,
was involved, whereby Congress attempted to grant,
approximately 17 years after the admission of the
State of Alabama into the Union, to one William
Pollard, submerged lands situated within Mobile Bay
in the State of Alabama, and pursuant to which Act
of Congress a patent was issued to William Pollard.
This Honorable Court there held said patent null and
void, and the Act of Congress and the patent issued
pursuant thereto ineffective to convey title to tide
and submerged lands within the State of Alabama,
as this Honorable Court there said (13 Howard, 229)
that:

‘“Then to Alabama belong the navigable waters,
and soils under them, in controversy in this case,
subject to .the rights surrendered by the Con-
stitution to the United States.”

and this Court concluded its opinion in that case by
stating the principle of property law ever since rec-
ognized and enforced throughout all the States of the
Union (p. 229), as follows:

“By the preceding course of reasoning, we have
arrived at these general conclusions: First, The
shores of navigable waters, and the soils under
them, were not granted by the Constitution to the
United States, but were reserved to the States
respectively. Secondly, The new States have the
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same rights, sovereignty, and jurisdiction over
this subject as the original States. Thirdly, The
right of the United States to the public lands,
and the power of Congress to make all needful
rules and regulations for the sale and disposition
thereof, conferred no power to grant to the
plaintiffs the land in controversy in this case.”

XV.

Congress had before it in the year 1850 when it
was debating the proposed admission of the State of Cali-
fornia into the Union, the Acts of Admission by which
the States formed out of the “western lands” ceded to the
United States, as aforesaid, were admitted to the Union;
the Ordinance of 1787; the language of the Act of Ad-
mission of Alabama; and had knowledge of the decision
of the United States Supreme Court in Pollard’s Lessee
v. Hagan, supra, and in Martin v. Waddell, supra.

With full knowledge thereof, and with the purpose, un-
derstanding and intention of admitting the State of Cali-
fornia into the Union on an equal footing in all re-
spects whatever with the original States, and with the
States admitted into the Union prior to California, the
Congress framed the Act of Admission of the State of
California in substantially the same terms as those con-
tained in the Act of December 14, 1819, for the admis-
sion of the State of Alabama, in order to vest in the
State of California all the right, title and sovereignty
previously granted to the State of Alabama and thereto-
fore adjudicated and determined by this Honorable Court
to have vested in the State of Alabama, including the
ownership of all lands under all navigable waters within
the boundaries of said State; and in order that the State



—73—
of California would have all the right, title and sov-
ereignty of each of the original thirteen States.

XVI.

Subsequent decisions of this Honorable Court have con-
firmed and approved the meaning and intent of the Con-
gress in the Act of Admission of the State of California on
September 1850, as to the phrases “on an equal footing,”
“primary disposal of the public lands,” and “navigable
waters to remain public highways,” as aforesaid. This
Honorable Court has determined on numerous occasions
that the State of California became the owner of lands
under all navigable waters within its boundaries upon its
admission into the Union as a result of the Congress ad-
mitting it on an equal footing with the original states;
and that the reservation to the United States of the right
to make ‘“primary disposal of all public lands” did not
affect the State’s ownership of and title to all such lands
under all such navigable waters. In this connection de-
fendant alleges:

1. In the year 1867 this Honorable Court in
Mumford v. Wardwell, 6 Wall. 423, 436 determined
that:

“California was admitted into the Union Septem-
ber 9, 1850, and the Act of Congress admitting
her declares she is so admitted on an equal foot-
ing, in all respects, with the original States. (9
Stat. at L. 452.) Settled rule of law in this
court is that the shores of navigable waters and
the soils under the same in the original States
were not granted by the Constitution, to the
United States, but were reserved to the severa
States.” '
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2. In the year 1873 this Honorable Court in I¥Weber

v. Board of Harbor Commissioners, 85 U. S. 57, 65, de-
termined that:

“Although title to the soil under the tide waters
of the Bay was acquired by the United States by
cession from Mexico, equally with the title to the
upland, they held it only in trust for the future
State. Upon the admission of California into the
Union upon an equal footing with the original States,
absolute property in and dominion and sovereignty
over all soils under the tide waters within her Limits
passed to the State, with the consequent right to dis-
pose of the title to any part of said soils in such
manner as she might deem proper, . . .” ‘

Citing Pollard’s Lessee v. Hagan, 3 How. 212, and
Mumford v. Wardell, 6 Wall. 436.

3. In the year 1891 this Honorable Court in San
Francisco v. LeRoy, 138 U. S. 656, 670, determined that:

“As to tide-lands, although it may be stated as a
general principle —and it was so held in Weber v.
Board of Harbor Commissioners, 18 Wall. 57, 65,
— that the titles acquired by the United States to
lands in California under tide-waters, from Mexico,
were held in trust for the future State, so that their
ownership and right of disposition passed-to it upon
its admission into the Union, . . .”

4. In the year 1891 this Honorable Court, in Knight
v. U. S. Land Association, 142 U. S. 161, 183, determined
that: ,

“Tt is the settled rule of law in this court that ab-
solute property in, and dominion and sovereignty
over, .the soils under the tide waters in the original
States were reserved to the several States, and that



the new States since admitted have the same rights,
sovereignty and jurisdiction in that behalf as the
original States possess within their respective bor-
- ders. Martin v. Waddell, 16 Pet. 367, 410; Pollard
v. Hagan, 3 How. 212, 229; Goodtitle v. Kibbe, 9
How. 471, 478; Mumford v. Wardwell, 6 Wall. 423,
436; Weber v. Harbor Commissioners, 18 Wall. 57,
65. Uton the acquisition of the territory from Mex-
ico the United States acquired the title to tide lands
equally with the title to upland; but with respect
to the former they held it only trust for the future
States that might be erected out of such territory.”

5. In the year 1903, this Honorable Court, in United
States v. Mission Rock Company, 189 U. S. 391, 404,
determined that:

“The title and dominion which a State acquires
to lands under tidewaters by virtue of her sover-
eignty received elaborate consideration, exposition
and illustration in the case of Shively v. Bowlby,
152 U. S. 1, 58. Prior cases are there collected
and quoted, among others, Weber v. Commissioners,
18 Wall. 57, 65. From the latter as follows (and
the case concerned tide lands in California): ‘Al-
though the title to the soil under the tidewaters of
the bay was acquired by the United States by ces-
sion from Mexico, equally with the title to the up-
land, they held it only in trust for the future State.
Upon the admission of California into the Union
upon equal footing with the original States, absolute
property in, and dominion and sovereignty over, all
soils under the tidewaters within her limits passed
to the State, with the consequent right to dispose of
the title to any part of said soils in such manner as
she might deem proper, * * *”



76—

6. In 1921, the United States of America itself con-
tended before this Honorable Court that the State of
California acquired title to submerged lands, in the case of
United States of America v. Coronado Beach Company,
255 U. S. 472, 487-488, where Mr. Justice Holmes stated
that:

“The jurisdiction of the decree and the validity
of the patent, so far as they cover the tidelands, is
denied by the United States, a special reason being
found in the fact that California became a state in
1850, and thereby acquired o title to the submerged
lands before the date of the decrce. But the title of
the state was subject to prior Mexican grants.”

7. In 1935, this Honorable Court, in Borax Con-
solidated, Ltd., v. Los Angeles, 296 U. S. 10, 15, de-
termined that:

“The controversy is limited by settled principles
governing the title to tidelands. The soils under the
tidewaters within the original States were reserved
to them respectively, and the States since admitted to
the Union have the same sovereignty and jurisdic-
tion in relation to such lands within their borders as
the original States possessed. Martin v. Waddell,
16 Pet. 367, 410; Pollard v. Hagan, 3 How. 212,
229, 230; Goodtitle v. Kibbe, 9 How. 471, 478; Web-
er v. Harbor Commissioners, 18 Wall. 57, 65, 66;
Shively v. Bowlby, 152 U. S. 1, 15, 26. This doc-
trine applies to tidelands in California. Weber v.
Harbor Commissioners, supra; Shively v. Bowlby,
supra, pp. 29, 30; United States v. Mission Rock
Co., 189 U. S. 391, 404, 405. Upon the acquisition
of the territory from Mexico, the United States
acquired the title to tidelands equally with the title
to upland, but held the former only in trust for
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the future States that might be erected out of that
territory. Kwnight v. United States Land Assn., 142
U. S. 161, 183. There is the established qualification
that this principle is not applicable to lands which
had previously been granted by Mexico to other par-
ties or subjected to trusts which required a different
disposition,— a limitation resulting from the duty
resting upon the United States under the treaty of
Guadalupe Hidalgo (9 Stat. 922), and also under
principles of international law, to protect all rights
of property which had emanated from the Mexican
Government prior to the treaty. San Francisco v.
Le Roy, 138 U. S. 656, 671; Knight v. United States
Land Assn., supra; Shively v. Bowlby, supra. That
limitation is not applicable here, as it is not con-
tended that Mormon Island was included in any
earlier grant. See DeGuyer v. Banning, 167 U. S.
723. '

“It follows that if the land in question was tide-
land, the title passed to California at the time of
her admission to the Union in 1850. That the Fed-
eral Government had no power to convey tidelands,
which had thus vested in a State, was early determ-
ined. Pollard v. Hagan, supra; Goodtitle v. Kibbe,
supra. In those cases, involving tidelands in Ala-
bama, the plaintiffs claimed title under an inchoate
Spanish grant of 1809, an Act of Congress confirm-
ing that title, passed July 2, 1836, and a patent from
the United States, dated March 15, 1837. The Court
held that the lands, found to be tidelands, had passed
to Alabama at the time of her admission to the
Union in 1819, that the Spanish grant had been in-
effective, and that the confirming Act of Congress
and the patent conveyed no title. The Court said
that ‘“The right of the United States to the public
lands, and the power of Congress to make all need-
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ful rules for the sale and disposition thereof, con-
ferred no power to grant to the plaintiffs the land
in controversy.” Pollard v. Hagan, supra. See also
Shively v. Bowlby, supra, at pp. 27, 28; Mobile
Transportation Co. v. Mobile, 187 U. S. 479, 490;
Donnelly v. United States, 228 U. S. 243, 260-261.”

8. In the year 1938, this Honorable Court, in United
States v. O’Donnell, 303 U. S. 501, 519, stated that:

. “After pointing out that the State of California
retained title to tide land below high water mark,
and that the United States could not enjoy the use
of Mare Island as a naval depot while its shores
belonged to the state, he concluded with the recom-
mendation that ‘California be invited to relinquish to
the United States whatever claim, if any, she may
have to the shores or the overflowed land of Mare
Island.” ”

XVII.

A rule of property law, upon which thousands of
titles to property are predicated, has been firmly estab-
lished in this State as a result of the long line of deci- -
sions of this Honorable Court following and applying
the principle announced in Martin v. Waddell, supra, and
Pollard’s Lessee v. Hagan, supra. As this Honorable
Court stated in the year 1903, in United States v. Mission
Rock Company, supra (189 U. S., at page 406):

“The decisions cover a period of many years and
have become a rule of property and the foundation
of many titles.”

The foregoing decisions of this Honorable Court have
been followed in many decisions of the lower Federal
courts and of the State courts.
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1. An example of the uniform acceptance of and ad-

herence to the foregoing accepted rule of property law
is the following:

The identical property sought to be described in Para-
graph VI of the complaint herein (State Tide and Sub-,
merged Land I.ease No. 92 as amended by ILease No.
92(a)), extending into the Pacific Ocean and Santa
Barbara Channel thereof, approximately three-quarters
of a mile, and the adjoining submerged lands (State
Tide and Submerged Land Lease No. 93), have
been the subject of adjudications by the Federal
Courts, which have applied and followed the accepted rule
of property law resulting from the decisions of this Hon-
orable Court set forth in the preceding paragraphs thereof.
These were the companion decisions of the United States
District Court for the Southern District of California,
Spalding v. United States, 17 Fed. Supp. 957, affirmed by
the Ninth Circuit Court of Appeals, 97 Fed. (2d) 697,
cert. den. by this Honorable Court, 305 U. S. 644, and
Spalding v. United States, 17 Fed. Supp. 966, appealed to
the Circuit Court of Appeals in 97 Fed. (2d) 701. These
companion decisions followed and relied upon the earlier
decision of the Ninth Circuit Court of Appeals, Bankline
Oil Company ©v. Commissioner, 90 Fed. (2d) 899, appealed
to this Court, 303 U. S. 362, involving State Tide and
Submerged Land Lease No. 89 in the Elwood Oil Field,
which Lease No. 89 extends approximately three-quarters
of a mile into the Pacific Ocean and Santa Barbara Chan-
nel thereof, lying several hundred feet southerly of said
Leases 92 and 93. The Circuit Court of Appeals stated
in the latter case (90 Fed. (2d) 900) that:

“The State of California holds the tide lands with-
in its boundaries in its sovereign capacity in trust
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‘for the people of the State that they may enjoy the
navigation of the waters, carry on commerce over
them, and have the liberty of fishing therein free
from interference of private parties’. Boone w.
Kingsbury, 206 U. S. 148, 183, 273 P. 797, 812. See
Constitution of California, Article 15; Illinois Cen-
tral Railroad Company v. Illinois, 146 U. S. 387;
Borax Consolidated v. Los Angeles, 296 U. S. 10;
Heckman v. Swett, 99 Cal. 303, 33 P. 1099; Oakland
v. Buteau, 219 Cal. 745, 29 P. (2d) 177. The peti-
tioner’s lease was granted pursuant to the Statutes
of California, 1921, c. 303, p. 404, entitled, ‘An act
to reserve all minerals in state lands,” etc. By this
act, the state has reserved the mineral deposits in all
lands belonging to the state.

*® * * * k * X *

“One of the purposes of the aforesaid act
is to give to the citizens of the state of California ‘an
opportunity to intercept the large volumes of oil
gravitating seaward to inextricable depths, and to re-
duce to useful purposes oil, gas and mineral deposits
reposing beneath the ocean’s bed.” Boone v. Kings-
bury, 206 Cal. 148, 181, 273 P. 797, 811, supra. It
was enacted in pursuance of the policy of the state
of California ‘with respect to the extraction of its
minerals from state lands.” Boone v. Kingsbury, 206
Cal. 148, at page 185, 273 P. 797, 813, supra. The
legislation was upheld by the California Supreme
Court against the claim that it violated the implied
trust under which the state holds its tide lands be-
cause the rights granted by the leases do not inter-
fere with such trust, . * Boone v. Kingsbury,
206 Cal. 148, at page 183, 273 P. 797, 813, supra.”

The United States District Court in Spalding v. United
States, in ruling on said State Tide and Submerged Land
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Leases Nos. 92 and 93, stated (17 Fed. Supp. 957, at
960) :

. “The tidelands of California are held by the state

in trust for the people for the purpose of navigation,
commerce, and fishery. Constitution of California,
art. 15, §2; Borax Consolidated v. Los Angeles
(1935) 296 U. S. 10, 56 S. Ct. 23, 80 L. Ed. 9;
Illinois Central Railroad Co. v. Illinois (1892) 146
U. S. 387, 452, 13 S. Ct. 110, 36 L. Ed. 1018;
Forestier v. Johnson (1912) 164 Cal. 24, 127 P.
156; City of Oakland v. Buteau (1934) 219 Cal
745, 29 P. (2d) 177; Boone v. Kingsbury (1928)
206 Cal. 148, 273 P. 797.

“While the state is prohibited from alienating the
tidelands (Constitution of California, art. 15, §3),
. general leasing statutes allowing their leasing exist.
Act 6345, 2 Deering’s General Laws of California
(1931) p. 3468; Act 6351, 2 Deering’s General Laws
(1931) p. 3473 Act 8418, Deering’s General Laws
(1931) p. 4700. The control of some of the State’s
tidelands has also been transferred from the State to
several of its largest cities and counties, through leg-
islative enactments. * * *”

Substantially all the Jands under consideration in said
Bankline and S palding cases were lands below low water
mark off the coast of California and said lands extended
approximately three-quarters of a mile into the Pacific
Ocean and Santa Barbara Channel thereof. The term
“tidelands”, as used in both of said decisions, was intended
to describe and did describe all lands below the elevation
of mean high tide off the coast of California and within
the boundaries of said leases, and no distinction was made
as to lands lymg below the line of low water mark and
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lands between the line of mean low water mark and the

line of mean high water mark.

2. An example of the complete reliance placed by
defendant State upon the rule of property law announced

in the foregoing line of decisions of this Honorable Court
is that of Boone v. Kingsbury (1928), 206 Cal. 148; 273
Pac. 797, certiorari denied, 280 U. S. 517. The Legis-
lature of the State of California in 1921 enacted a statute
(Stats. 1921, p. 404, chap. 303) providing for the ex-
ecution of prospecting permits and leases from the State
of California to citizens of the State and the United States
upon tide and submerged lands within the boundaries of
the State of California. Pursuant to said legislation
numerous applications for permits and leases of tide and
submerged lands extending into the Pacific Ocean and
Santa Barbara Channel were filed with the state officer in
charge. A test suit was brought in the Supreme Court
~ of California in case entitled Boone v. Kingsbury, supra,
involving a parcel of tide and submerged lands extending
into the Pacific Ocean and Santa Barbara Channel at Sea-
cliff, Ventura County, to test the validity of said statute
and the question of whether or not the State had the
power to grant prospecting leases and permits of the tide
and submerged lands within the State. The Supreme
Court of California, in said decision, determined the
statute to be valid and issued a writ compelling the state
officer to grant the proper leases. The Court there held
that the State of California was the owner of the tide
and submerged lands lying in the Pacific Ocean and the
Santa Barbara Channel thereof, and in so doing re-
viewed the decisions of this Honorable Court holding
the States to be the owners of the tide and submerged
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lands within their borders, quoting at length from such
decisions as Shively v. Bowlby, 152 U. S. 1, supra:
“That such title to the shore and lands under water
is regarded as incidental to the sovereignty of the
state—a portion of the royalties belonging thereto,
and held in trust for the public purposes of naviga-
tion and fishery—and cannot be retained or granted
out to individuals by the United States. Such title
being in the state, the lands are subject to state regu-
lation and control, et

This Honorable Court denied a petition for certiorari in
Boone v. Kingsbury, supra, 280 U. S. 517.

On the faith of and in reliance upon the decision of the
Supreme Court of California in Boone v. Kingsbury,
supra, which in turn placed complete reliance upon the de-
cisions of this Honorable Court establishing a fixed
foundation of title to tide and submerged lands, as
aforesaid, the State of California has granted in excess
of 100 prospecting permits, oil and gas leases and
easements of tide and submerged lands extending into
various portions of the Pacific Ocean, Santa Barbara
Channel and various arms of the Sea. The lessees from
the State under said prospecting permits, leases and ease-
ments, in reliance upon said rule of property law, have
drilled thereunder in excess of 350 oil and gas wells since
the year 1921, and have expended, as drilling and devel-
opment costs (exclusive of operating and maintenance
cost) in excess of $20,000,000.00.

XVIIL
1. In connection with the westerly boundary of the
State of California, defendant alleges that the 1849 Con-
stitution of the State of California fixed said boundary
as extending into the Pacific Ocean three miles and thence
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running in a northerly direction following the Pacific
Coast to the intersection with the forty-second degree of
north latitude, and thence along said north latitude to the
place of beginning, including all the islands, harbors and-
bays adjacent to the coast. The boundary provision of
said 1849 Constitution is quoted above.

2. Said boundaries, as established in Article XII Sec-
tion 1, of the 1849 Constitution, were confirmed and re-
tained in identical language in the Constitution of Cali-
fornia, adopted in the year 1879, with one slight change
of wording in the last sentence thereof, which in the 1879
Constitution reads as follows: .

“Also, including all the islands, harbors and bays

along and adjacent to the coast.” (1879 Constitution,
Article XXI, Section 1.)

3. The westerly boundaries of the fifteen coastal
counties of the State of California, as established by the
State Legislature from time to time, all extend three miles
into the Pacific Ocean.

Section 3902 of the Political Code of the State of Cali-
fornia, enacted in the year 1872, as amended, provides
that:

“This State is divided into counties, named,
bounded and constituted as provided by law. The
several counties of this State, as they now exist, and
such other counties as may be hereafter organized,
according to law, are hereby recognized as legal sub-
divisions of the State.”

Section 3907 of said Political Code, as enacted in the year
1872, provides that:

“The words ‘in,” ‘to,” or ‘from,” the ocean shore
mean a point three miles from shore. The words
‘along,” ‘with,” ‘by,” or ‘on’ the ocean shore, mean on

y ¢
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a line parallel with and three miles from the shore.”
An example of the westerly boundary of a coastal
couhty of the State, substantially identical with the bound-
aries of all the other coastal counties of the State, is that
of Del Norte County, the northernmost coastal county of
the State. Section 3916 of said Political Code establishes
the boundaries of said Del Norte County, and provides, in
part, that:

“Situated in the northwest corner of the State of
California, beginning at a point in the Pacific Ocean,
on the forty-second parallel of north latitude, three
miles from shore, being on the southern line of Ore-
gon; thence running southerly from ocean shore, to
the northern line of Humboldt County; thence east-
erly . . .; thence northerly . . . to the forty-
second parallel of north latitude; then due west to
the place of beginning.”

The other fourteen coastal counties are identical or simi-
lar in their respective westerly boundaries extending
three miles into the Pacific Ocean, to wit, the Coun-
ties of Humboldt (Political Code Section 3920), Mendo-
cino (Section 3931), Sonoma (Section 3957), Marin
(Section 3929), San Francisco, which includes the islands
known as the Farralones (Section 3946), San Mateo
(Section 3949), Santa Cruz (Section 3952), Monterey
(Section 3935), San Luis Obispo (Section 3948), Santa
Barbara, which includes the channel islands of Santa Bar-
bara, San Miguel, Santa Rosa, and Santa Cruz (Section
3950), Ventura, which includes the channel islands of
Anacapa and San Nicolas (Section 3964), Los Angeles,
the southerly boundary -of which extends into the Pacific
Ocean “to the southwesterly boundary line of the State
of California (in the Pacific Ocean) ; thence northwesterly
along the southwesterly boundary line of the State of Cali-
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fornia to a point of beginning. Also, the islands of Santa
Catalina and San Clemente” .(Section 3927), Orange, the
northerly boundary line of which extends westerly “a dis-
tance of three miles, more or less, to the southwesterly
boundary line of the State of California . . .; thence
southeasterly by state line to point of beginning” (Section
3938), and San Diego, the northerly boundary line of
which extends westerly from “‘the shore line of the Pacific
Ocean, and continuing in the same direction to a point
three English miles in said Pacific Ocean, which point is
on the westerly boundary line of said State of California;
thence southerly along said westerly boundary line of the
State of California to the place of beginning” (Section
3945).

The boundaries of said coastal counties of the State
were established by the State Legislature in the year 1872
or prior thereto and have ever since been so fixed by law,
and have been amended from time to time by the Legis-
lature.

4. The boundaries of the municipalities of the State of
California lying adjacent to the Pacific Ocean have been
established by law as extending three miles into the Pa-
cific Ocean or as being coincident with the westerly bound-
ary line, in the Pacific Ocean, of the State of California,
in numerous instances.

Examples of such municipal boundary lines extending
three miles into the Pacific Ocean are those of the Cities
of Los Angeles (Stats. 1925, p. 1024) and Long Beach
(Stats. 1921, p. 2054), as more particularly set forth in
the Second Affirmative Defense hereof.

The municipal boundary of the City of Santa Monica
extends westerly “to a point in the westerly boundary line
of Los Angeles County (in the Pacific Ocean); thence
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southeasterly along the aforesaid boundary line to a point
7’ (Stats. 1907, p. 1007).

The westerly municipal boundary of the City of Santa
Barbara extends one-half mile into the Pacific Ocean from
the shore line and runs on a line parallel with the shore
line and one-half mile therefrom. (Stats. 1917, p. 1824;
Stats. 1927, p. 2064.)

Another example of a municipal boundary extending
three miles into the Pacific Ocean is that of the City of
Avalon on Santa Catalina Island. Said City and Island
are situated approximately twenty miles westerly of Point
Fermin, being the most westerly point of the mainland
shore of the Pacific Ocean in the adjacent vicinity. The
municipal boundary line of the City of Avalon, incor-
porated under the Municipal Incorporation Law as a mu-
nicipal corporation of the Sixth Class on June 23, 1913,
is established as commencing at a designated point in the
shore line of the Pacific,

“thence continuing North 37 deg. 01 min. East to a
point three miles out to sea; thence following course
of shore line at a distance of three miles out to sea, to
a point of intersection of the prolongation northeast-
erly of the most easterly line of the Town of Avalon,
Santa Catalina Island”,

as per a designated recorded map.

XIX.

In all the Colonial grants and charters and in all the
statutes and court decisions, and in connection with all
other matters and things set forth in this First Affirmative
Defense, lands beneath navigable waters, whether inland,
beneath lakes and rivers or beneath bays and harbors, or
off the sea coast, and whether above or below mean low



— 88—

‘water mark, have all been treated and considered as being
held under a single and-common basis of title, namely, as
an incident to the sovereignty of the State or of the Crown
of England, as the case might be. And the title of the
Crown and, subsequently, of the respective States, ex-
tended to all lands beneath navigable waters of every kind
within the jurisdiction of the Crown and subsequently
within the boundaries of each of the respective States.
In this connection defendant alleges that the limit of
the jurisdiction of the Crown of England and, subse-
quently, of the boundaries of the respective States, has
never been less than 3 miles from the coast line of the
open sea and, in the case of bays, harbors and other inden-
tations in the coast line, at 3 miles from and parallel to
a straight line connecting the headlands which mark the
limit of such bays, harbors or indentations.
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Second Affirmative Defense.

1. Plaintiff, United States of America, each of its
branches and various of its departments and agencies
acting within. the scope of their authority as prescribed
by law, has, ever since its formation in the year 1789 rec-
ognized, asserted, determined, adjudicated and acquiesced
in the title and ownership of each of the original States
and each of the newly admitted States, including the
State of <California since its admission in 1850, in
and to all tide and submerged lands and all lands
below the line of ordinary high water mark with-
in the respective boundaries of each such State (ex-
cept minor portions thereof granted to private parties
or to the United States by the respective States or
their grantees, or by prior sovereigns and confirmed
by United States patent, or condemned by plaintiff).

2. Such recognition, assertion, determination, adjudi-
cation and acquiescence of ownership in the State of Cali-
fornia, its grantees and lessees, as well as in the other
States, consists of :

(a) Grants and cessions in fee simple made by the re-
spective States to the United States, requested and accept-
ed by the United States, of substantial portions of sub-
merged lands, as well as tidelands, not only along the open
coasts within the coastal waters adjacent to and a part of
the respective coastal States, but also in and under bays,
harbors, rivers and lakes within the respective States.

(b) Leases, easements, licenses and other interests
granted by the respective States to the United States, re-
quested and accepted by the United States, of substantial
portions of tide and submerged lands, both reclaimed and
unreclaimed.
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(c) Large numbers of written opinions, prepared by the
United States Attorney General and his assistants over
many decades, advising the various officers, agencies,
branches and departments of the United States, acting
within the scope of authority as prescribed by law, in con-
nection with innumerable acquisitions by the United States
from the several States or their grantees of tide and
submerged lands, advising that the respective States are
the owners thereof. Such opinions of the Attorney Gen-
eral are required by Act of Congress making it the duty
of the Attorney General and of his subordinates to render
favorable title opinions prior to acquisitions of title to any
property by the United States where improvements by the
United States are proposed to be constructed thereon or
thereto.

(d) Innumerable decisions of the General Land Office,
Department of the Interior and the Secretary of the In-
terior, acting within the scope of authority as prescribed
by law, over many decades, determining and holding that
title to all tide and submerged lands along the open
coast as well as within bays, harbors, rivers and lakes, is
held by and owned by the respective States and not by the
United States;

(e) Innumerable reports of the Chief of Engineers of
the United States War Department and of his subordi-
nates, acting within the scope of authority as prescribed by
law, in connection with River and Harbor improvements
and other matters, many of them reported to and acted upon
by the Congress of the United States, that the respective
States are the owners of all such tide and submerged
lands, and in innumerable instances recommending appro-
priations by Congress upon the condition that the respec-
tive States or their grantees or successors deed or grant



— 91—

rights or interests to the United States in and to desig-
nated portions of tide and submerged lands both under
coastal waters on the open coast of the coastal States and
within bays, harbors, rivers and lakes.

(f) Other departments, agencies and officers of the
United States acting within the scope of their authority
as prescribed by law, have rendered opinions and made
statements within their official duties, that the respective
~ States are the owners of all tide and submerged lands
within their respective boundaries.

3. The details of said instances of recognitions, asser-
tions, determinations, adjudications and acquiescences on
the part of the United States that the title and ownership
in and to all tide and submerged lands, is in the re-
spective States, including the State of California, are set
forth as follows:

A.
Grants to the United States by the State of California.

The State of California has made numerous grants and
conveyances to the United States of America pursuant to
requests and solicitations by the United States of Amer-
ica, its several branches, departments and agencies acting
within the scope of their authority as prescribed by law,
of submerged lands and tide lands both along the coast of
California and in its harbors, bays, rivers, and lakes. Some

of said grants are the following:

I.

Pursuant to request by duly authorized officers of the
United States, the State of California, by an Act of the
Legislature of March 9, 1897 (Stats. 1897, page 74)
granted to the United States parcels of land extending
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from mean high water mark out to 300 yards below mean
low water mark lying adjacent and contiguous to such
lands of the United States within the State of California
as lie upon tidal waters and are held, occupied or reserved
for military purposes or defense, or lie adjacent and con-
tiguous to islands the title to which is in the United States
and are reserved by the United States for any military or
naval purpose or for defense. Said statute provides that
the boundaries of each parcel of land thereby granted to
the United States shall be a line along mean high water
mark, a line 300 yards out beyond mean low water mark,
and a line at right angles to mean high water mark at
the points where the boundaries of the adjacent lands of
the United States touch high water mark. Said statute fur-
ther provides that the title to each parcel of land thereby
granted to the United States shall be and remain in the
United States only so long as it shall continue to hold
and own the adjacent lands then belonging to the United
States.

Likewise, at the request of duly authorized officers of
the United States, the Legislature enacted a statute on
March 2, 1897 (Stats. 1897, page 51) ceding jurisdiction*
to the United States over areas extending out 300 yards
from low water mark surrounding military or naval reser-
vations. Said statute was a companion statute to the Act
of March 9, 1897, above mentioned. Said Act of March

*7 O. A. G. 629, states that:

“The resolution [of Congress] of July 11, 1841 (v. Stat. at
Large, p. 408) . . . enacts that it shall be the duty of the
head of department under whose direction any lands for the
purpose aforesaid (light-houses) may be purchased, to apply to
the legislature of the state in which it lies ‘for a cession of
jurisdiction’, and in case of refusal to report the same to Con-
gress.”



2, 1897 required the United States to file with the State
of California a map depicting the area granted to the
United States under and by said Act.

Pursuant to said Acts of March 2nd and 9th, 1897,
aforesaid, the United States, through its duly authorized
officers, prepared and filed with the office of the Surveyor
General of the State of California, 17 different maps de-
picting various submerged areas, thus granted by the
State to the United States, some of said lands lying in
the Pacific Ocean and some lying in entrances to bays
and in bays and harbors of the State. In this connection
defendant alleges that: '

1. On June 4, 1897, the United States of America,
by its officer in charge of the Corps of Engineers, De-
partment of California, United States Army, War De-
partment, prepared and filed with the Surveyor General
of the State of California a “Mapr oF MiLiTARY RESER-
VATION OF SAN Dieco HarBor, CALIFORNIA” bearing a

legend thereon reading as follows:

“Compiled from the official records under the di-
rection of Major Charles E. L. B. Davis, Corps of
Engineers, U. S. A,, to meet the requirements of the
Acts of the Legislature of the State of California,
approved March 2nd, 1897 and March 9th, 1897.”

Said map depicted the Military Reservation situated north-
erly of the Entrance to the Bay of San Diego extending
from Point Loma, the northerly headland of the Entrance
to San Diego Bay. A strip of submerged lands 300 yards
wide extending oceanward from the line of high water

mark bears the legend:

“Line 300 yards out beyond low-water mark.”
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Said 300 yard strip of submerged lands runs along the
open coast of the Pacific Ocean from Point Loma north-
ward a distance of approximately 3 miles; and likewise
extends easterly, without any break, around the tip of
Point Loma into the Entrance of and the Bay of San
Dicgo a distance from Point Loma into the Bay of San
Diego of approximately 3 miles. Said strip consists of
an area in excess of 300 acres of submerged lands both
on the open coast of California outside of any harbor,
bay, river or lake, and, without any distinction, likewise

o.:xtends into and around the Entrance to the Bay and
into the Bay of San Diego. '

A copy of the map dated June 4, 1897, filed with the
Surveyor General of the State of California by the United
States of America covering the Military Reservation at
San Diego, as aforesaid, is set forth as follows:
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2. On June 4, 1897, the United States of America,
through its Officer in Charge of the Corps of Engineers,
Department of California, United States Army, War De-
partment, prepared and filed a map with the Surveyor
General of the State of California entitled “MAP oF THE
ZUNINGA SHOAL TracT, SAN DiEco HarBor, CALIFOR-

3

NIA.” Said map bears the legend:

“Compiled from the official records under the di-
rection of Major Charles E. L. B. Davis, Corps of
Engineers, U. S. A. to meet the requirements of the
Acts of the Legislature of the State of California,
approved March 2nd, 1879 (sic) and March 9th,
1897.”

Said map depicts a strip of submerged land 300 yards
wide extending seaward from the low-water mark the ex-
terior line of which bears the legend

“Line 300 yards out beyond low-water mark.”

Said strip lies on the open coast of the Pacific Ocean out-
side and seaward of the entrance to San Diego Harbor,
and runs along the coast a distance of approximately 1000
yards covering an area of approximately seven acres of
submerged lands on the open coast of California outside
of any bay or harbor.

A copy of said “Map of the Zuninga Shoal Tract”
filed by the United States of America with the Surveyor
General of the State of California as aforesaid is set
forth as follows:



3. 1In April, 1897, the United States of America, by
its Engineer Office, Department of California, United
States Army, War Department, prepared and filed with
the Surveyor General of the State of California a “Mar
OoF MILITARY RESERVATION OF THE PRESIDIO OF SAN
Francisco, CALiFORNIA.” Said map shows a strip of
submerged lands 300 yards wide extending around the |
perimeter of the Presidio grounds. The exterior line of
said strip bears the legend:

“A line three hundred (300) yards out beyond low
water mark.”

Said strip of land contains a further legend:

“Piece or parcel of land granted, released and ced'ed
to the United States by Act of California Legis-
lature, approved March 9th, 1897.”

The westerly portion-of said strip, approximately 173

miles in length, is shown on said map adjacent to the
legend

“Pacific Ocean.”

As said strip turns northerly on said map at the extreme
point of the Presidio grounds and runs in an easterly di-

rection it is shown adjacent to the legend on said map
reading

“Bay of San Francisco”,

and runs a distance of approximately 114 miles past said
point of the Presidio grounds. Said strip 300 yards wide
and approximately 215 miles in length, is depicted on said
map, as to approximately 45% thereof, as being situated
on and along the “Pacific Ocean” with the balance of said
strip lying on and along the “Bay of San Francisco.”
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The metes and bounds description contained on said map
reads, in part, as follows: ’

“Thence through Lobos Creek to the line of high-
water on the Pacific Ocean; thence at right ang.les
to said high-water line to the point in the Pacific
Ocean, three hundred (300) yards out beyond low-
water mark; thence in a northerly direction along
a line three hundred (300) yards out beyond low-
water mark of the Pacific Ocean and easterly along
a line three hundred (300) yards out beyond onv-
water mark in the Bay of San Francisco to a poznt
at right-angles to the line of high-water at its -
tersection with the easterly line of the Presidio
Reservation . . .7
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A copy of said “Map of Presidio Military Reservation”
so filed by the United States with the Surveyor Genefal
of California is as follows:
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4. On June 4, 1897, the United States of America, by
its Officer in Charge of Corps of Engineers, Department
of California, United States Army, War Department, pre-
pared and filed with the Surveyor General of the State
of California a map entitled “Map or THE LIME PoIiNT
Tract, HarBOR OF SAN FraNcisco.” Said map bears a
legend reading: -

“Compiled from the official records, under the di-
rection of Major Charles E. L. B. Davis, Corps of
Engineers, U. S. A., to meet the requirements of the
Act of the Leglslature of the State of California,
approved March 2nd 1897. Jurisdiction ceded by the
State of California to the United States, by Act of
Legislature approved April 16th, 1859, over this
Tract and ‘over all the contiguous shores, flats and
waters within five hundred (500) yards from low
water mark.””

Said map depicts a strip of submerged land 500 yards wide
extending from a point on the shore of the Pacific Ocean
approximately 34 of a mile northerly to Point Bonita (the
northern exterior headland of the Straits of the Golden
Gate), with said 500-yard strip running southerly a dis-
tance of approximately 34 of a mile along the coast of
the Pacific Ocean to Point Bonita; then turning into the
Straits of the Golden Gate and running northeast and
around said Point in a locality depicted thereon as “Golden
Gate”, then northeast and thence in an easterly direction
to a locality bearing the legend “Bay of San Francisco”;
thence running in a northerly direction to its termination.
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A copy of said Map of Lime Point Tract, Harbor of
San Francisco, California, filed with the Surveyor Gen-
eral of the State of California, as aforesaid, is set forth

as follows:
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‘5. On January 24, 1606, the United States of Amer-
ica, through its Officer in Charge of the Corps of En-
gineers, Department of California, United States Army,
War Department, prepared and filed with the Surveyor
General of the State of California a map entitled “DEAD-
MAN’s IsLAND MILITARY RESERVATION, SAN PEDRO, CAL-
IFORNIA.” Said map bears the legend:

“Compiled from official records to meet the require-
ments of the Acts of the Legislature of the State of
California, approved March 2, 1897 and March 9,
1897.”

Said map shows a small island approximately 200 yards
in length and less than 150 yards in width, and also a
rough circle completely surrounding said island extending
out 300 yards therefrom, the exterior line of which bears
a legend reading

“Line 300 yards out beyond low-water mark.”

Deadman’s Island and said submerged lands surround-
ing it were situated in the Pacific Ocean and Bay of San
Pedro.
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A copy of the Map of Deadman’s Island filed with the
Surveyor General of the State of California, as aforesaid,
is set forth as follows:
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Two pictures subjained hereto correctly depict Dead-
man’s Island as it existed prior to its destruction, as here-
inafter alleged:
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A 9.75 acre portion of the submerged lands included
in the 300 yard strip around Deadman’s Island Military
Reservation, as shown on said map of January 24, 1906,
was deeded in 1915 by the United States back to the City
of Los Angeles in exchange for a grant from said City to
the United States of other submerged lands lying adjacent
to and southerly of the Military Reservation at San Pe-
dro. Likewise a portion of said 300-yard strip of sub-
merged lands was the subject of a further exchange with
the City of Los Angeles in the years 1925-1927, for an
area of 61.98 acres of submerged lands lying casterly of
Deadman’s Island; as hereinafter more particularly
alleged.

The Secretary of War, on March 25, 1906, in rejecting
an application for permit of Randolph H. Miner to con-
struct a bulkhead and fill in certain submerged lands in the
Pacific Ocean and Bay of San Pedro surrounding Dead-
man’s Island and included within the aforesaid grant of
March 9, 1897, stated that:

“The Department duly received your letter of De-
cember 30th last . . . requesting permission to
build a bulkhead or retaining wall in the outer har-
bor of San Pedro with the intention of filling up be-
hind it and making solid ground . . ., said wall
to enclose the area gramted to the United States by
the Act of March 9, 1897 (Stats. of Calif. 1897, page
74) along with other water-covered lands which it is
understood are to be filled in and reclaimed, thus de-
stroying the natural waterfront and making an arti-

ficial one along the side of the premises gramted by
the state. :

“Replying thereto I beg to inform you that the
submerged lands belonging to the United States
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which it is proposed to reclaim cannot be disposed of
without authority of Congress.”

On May 11, 1906 the Chief of Engineers, U. S. Army,
reported in writing to the Secretary of War concerning
said application of Randolph H. Miner in part as follows:
thereof bearing the legend:

“. . . approval of which was denied on the
ground that the fill contemplated behind the bulkhead
would occupy certain lands under water granted to
the United States by the State of Califorma. .
This action was taken after reference of the matter
to the Judge Advocate General.”

This grant of a strip of submerged lands around Dead-
man’s Island was reported to Congress by the Secretary of
War in 1924, House Document No. 349, 68th Congress,
Ist Session, page 38, as follows: :
“By act of legislature, the State of California
granted to the United States parcels of land extend-
ing from high water mark out to 300 yards beyond
low water mark lying adjacent and contiguous to such
lands of the United States, any such as lie upon tidal
waters to be held, occupied or reserved for military
purposes or defense lying adjacent and contiguous to
any island the title to which is in the United States,
or which island is reserved by the United States for
any military or naval purposes or for defense. _The
United States has claim to land of approximately 36
acres around Reservation Point and lying easterly of

the probable 1000 foot channel. J

6. On June 4, 1897, the United States of America,
through its officer in charge of the Corps of Engineers,
Department of California, United States Army, War De-
Partment, prepared and filed with the Surveyor General
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of the State of California, a map entitled “Map oF THE
MiriTarRY RESERVATION AT SAN PEDRO, CALIFORNIA.”
Said map bears the legend:

“Compiled from the official records under the di-
rection of Major Charles E. L. B. Davis, Corps of
Engineers, U. S. A., to meet the requirements of the
Acts of the Legislature of the State of California,
approved March 2nd, 1897 and March 9th, 1897.”

Said map depicts a strip of submerged land 300 yards
wide lying in the Pacific Ocean and Bay of San Pedro
in front of the Military Reservation, with the exterior line
thereof bearing the legend:

“Line 300 yards out beyond low-water mark.”

A copy of said map dated June 4, 1897, is set forth
as follows:
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The Secretary of War and the Judge Advocate General
of the United States Army under date of September 25,
1933, prepared a certificate of the boundaries of Fort Mc-
Arthur (Military Reservation at San Pedro) setting forth
the metes and bounds of the boundary of said Reservation,
attached to which was a map thereof, and filed the same
for record in the office of the County Recorder of Los
Angeles County, California as “Recorder’s Filed Map
698-R”. Said certificate reads in part as follows:

“I hereby certify that Kyle Rucker, Colonel, Judge
Advocate General’s Department, who signed the fore-
going certificate, was at the time of the signing there-
of, the Acting The Judge Advocate General, United
States Army, and as such was custodian of all deeds
and papers pertaining to the title to all military reser-
vations of the United States and that to his certifica-
tion as such full faith and credit are, and ought to be
given. It is hereby directed that, pursuant to the
provision of the Act of the Legislature of Califorma,
approved March 2, 1897 (Calif. Stats. 1897, p. 51),
the metes and bounds description and boundary map
referred to in the above certificate be filed in the
proper office of record in the county in which said
reservation is located. \

In Testimony Whereof, I, George H. Dern, Secre-
tary of War, have hereto caused the seal of the War
Department to be affixed, and have subscribed my
name at the City of Washington, this 2nd day of
October, 1933.

Georce H. DERN
Secretary of War.
(Seal)

Recorded at the request of the United States of
America, War Department . . . etc”
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The map accompanying said certificate thus filed for
record bears a legend reading:

“Note: This arca ceded to United States by State
of California by Act of Mar. 9, 1897, (Cal. Stats.
1897, p. 74); the boundaries being a line along high
water mark, a line three hundred yards out below
low water mark, and lines at right angles to high
water mark at the points where the boundaries of the

adjacent lands of the United States touch high water
mark.”

A\ copy of said map of Fort McArthur accompanying said
certificate of the Secretary of War is set forth as follows:
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7. In April, 1897, the United States of America,
through its officer in charge of the Engineer Office in Cali-
fornia, United States Army, War Department, prepared
and filed with the Surveyor General of the State of Cali-
fornia, a “MaP oF MILITARY RESERVATION OF ANGEL
IsLanp, CaL.,” depicting a strip of submerged lands 300
yards wide completely surrounding Angel Island, located
in the Bay of San Francisco. Said 300-yard strip on said
map bears the legend

“Piece or parcel of land granted, released and ceded

to the United States by Act of the California Legis-

lature, approved March 9th, 1897.”

The exterior line of said 300-yard strip around Angel }
Island bears the legend “A line three hundred (300) yards
out beyond low-water mark.”

‘8. In April, 1897, the United States of America,
through its officer in charge of the Engineer Office, De-
partment of California, United States Army, War De-
partment, prepared and filed with the Surveyor General
of the State of California a “MAP oF MILITARY RESERVA-
TION oF Fort Mason, CAL” Said map depicts a strip of
submerged lands 300 yards wide, extending into the Bay
of San Francisco in front of Fort Mason, and bears the
legend on said map

 “Piece or parcel of land granted, released and ceded

to the United States, by Act of California Legis-
lature, approved March 9th, 1897.”

-9, In April, 1897, the United States of America, by its
officer in charge of the Engineer Office, Department of
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California, United States Army, War Department, pre-
pared and filed with the Surveyor General of the State of
California a “MaAp oF MILITARY RESERVATION AT BE-
N1ciA, CAL.” Said map depicts a strip of submerged lands
300 yards in width lying in Suisun Bay and the Straits
of Carquinez in front of the Benicia Military Reservation.
Said 300-yard strip on said map bears the legend

“Piece or parcel of land granted, released and ceded

to the United States, by Act of California Legis-

lature, approved March 9th, 1897.”

The exterior line of said 300-yard strip bears the legend
on said map

“A line three hundred yards out beyond low-water
mark.”

Said map also bears the legend reading in part as follows:

“all that parcel of land bounded by a line along high-
water mark, a line three hundred yards out beyond
low-water mark, and lines at right angles to high-
water mark at the points where the adjacent lands
of the United States touch high water mark (by Act
of California Legislature, approved March Oth,
1897).”

10. In April, 1897, the United States of Afnerica, by
its officer in charge of the Engineer Office, Department of
California, United States Army, War Department, pre-
pared and filed with the Surveyor General of the State of
California a “MAP oF MILITARY RESERVATION OF ALCA-
TRAZ IsLaND, CAL.” Said map depicts a strip of sub-
merged lands 300 yards wide entirely surrounding Alca-
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traz Island in the Bay of San Francisco, and thereon bears
the legend reading:

“Piece or parcel of land granted, released and ceded
to the United States by Act of the California Leg-
islature, approved March 9th, 1897.”

The exterior line of said 300-yard strip bears the legend:

“A line three hundred (300) yards out beyond low-
water mark.”

Said map also bears the legend reading:

“Also:—all that parcel of land bounded by a line
along high-water mark and a line of three hundred
(300) yards out beyond low-water mark . . . (by
Act of California Legislature approved March 9,
1897).”

11. In May, 1897, the United States of America by
its officer in charge of the Engineer’s Office, Department
of California, United States Army, War Department, pre-
pared and filed with the Surveyor General of the State of
California a map entitled “Map oF MILITARY RESERVA-
TION AT SAN Dikco, CAL.” Said map depicts a parcel of
land extending 300 yards beyond low-water mark in the
Bay of San Diego lying in front of said Military Reser-
vation and bears a legend reading:

“Piece or parcel of land granted, released and ceded

to the United States, by Act of the California Legis-
lature, approved March 9, 1897.”

The exterior line of said parcel bears the legend on said
map:
“A line three hundred (300) vards out beyond low-
water mark.”
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12. On June 26, 1897, the United States of America,
by its officer in charge of the Corps of Engineers, De-
partment of California, United States Army, War De-
partment, prepared and filed with the Surveyor General
of the State of California, a map entitled “Mar or REeb-
Rock or MoraTE IsLanp, SaN Francisco Bay, CaLr.”
Said map bears the legend reading in part:

[£3

to meet the requirements of the Acts of
the Legislature of the State of California, approved
March 2nd, 1897, and March 9th, 1897.”

Said map depicts a small island situated in the Bay of
San Fransisco encircled by a line bearing the legend:

“300 yds. beyond low water line.”

13. On June 4, 1897, the United States of America,
by its officer in charge of the Corps of Engineers, De-
partment of California, United States Army, War De-
partment, prepared and filed with the Surveyor General
of the State of California a map entitled “MAP oF THE
Coronapo Beacu TracT, SAN Di1Eco HARBOR, CALIFOR-

bRl

N1A.” Said map bears a legend reading in part:

[¥3

To meet the requirements of the Acts of
the Legislature of the State of California, approved
March 2nd, 1897 and March 9th, 1897.”

Said map depicts a strip of submerged lands 300 yards
wide extending into the Bay of San Diego beyond the
line of low-water mark adjacent to said Coronado Beach
Tract, the exterior line of said strip bearing a legend:

“Line 300 yards out beyond low-water mark.”
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All submerged lands adjoining said “Coronado Beach
Tract,” depicted on said map of June 4, 1897, as well as
adjoining tidelands, so granted to the United States, were
the subject of a proposed exchange for a 32.8 acre parcel
of submerged lands situated in the Pacific Ocean, initiated
by the United States of America in the year 1941, as
hereinafter more particularly alleged. In said proposed
exchange, suggested by the United States in 1941, the
United States recognized and asserted the reversionary
title and interest of the State of California under said
Act of March 9, 1897, in the event the United States no
longer maintained and used said “Coronado Beach Tract”
as and for a Military Reservation.

In the letter request of the War Department to officials
of the State of California soliciting and requesting enact-
ment by the California Legislature of authorization for
the proposed exchange (hereinafter more particularly de-

scribed), said War Department stated in writing, under
date of May 27, 1941, that:

“Reference is made to California Statutes
approved March 9, 1897, by which title to so-called
tidelands and submerged lands adjacent to and con-
tiguous to such lands of the United States as lie
upon tidal waters, etc., and are held for military pur-
poses, reverts to the State whenever the United States
land is sold.

“It is noted that the legal description of the mili-
tary reservation identified as Parcel 3 [on the map
transmitted with .said War Department letter] de-
fines the uplands area only, it being understood that
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under the provisions of the Statute hereinabove men-
tioned, title to tidelands and submerged lands passes
to the State upon sale of the reservation. However,
in order to define the limits of an area on the ocean
side equivalent to the area embraced within the total
boundaries of the reservation on the Bay side, it was
necessary to compute an area of combined tidelands
and submerged lands based on the metes and bounds
described in the statute hereinabove mentioned.

“The metes and bounds with computed areas are
shown on the inclosed map. It is the intention and
purpose of the United States to convey to the State
all right, title, and interest it may now have in the
military reservation, together with its adjacent and
contiguous tidelands and submerged lands. ¢

14. On June 26, 1897, the United States of America,
by its officer in charge of Corps of Engineers, Depart-
ment of California, United States Army, War Depart-
ment, prepared and filed with the Surveyor General of the
State of California, a map entitled “MAP oF THE
BROTHERS AND THE SISTERS, SAN Francisco Bay, Cavr.”
Said map bears the legend reading in part:

119

to meet the requirements of the Acts of
the Legislature of the State of California, approved
March 2nd, 1897 and March 9th, 1897.”

Said map depicts two small islands lying between San
Fransisco Bay and San-Pablo Bay, each island being en-
circled by a line which bears the legend:

“300 yds. from I. w. mark.”
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15. A map bearing a legend:

“Prat or THE U. S. M1rL1TARY RESERVATION AT
MoONTEREY.”

was filed on behalf of the United States of America with

-the Surveyor General of the State of California,.depict-
ing a strip of submerged land 300 yards wide located in
the Bay of Monterey lying in front of the Military
Reservation of Monterey and bearing a legend:

“All that parcel of land bounded by a line along
high-water mark, a line three hundred yards out be-
yond low-water mark, and lines at right-angles to
high-water mark at the points where the adjacent
lands of the United States touch high-water mark (by

Act of California Legislature approved March 9th,
1897).”

16. On June 26, 1897, a map entitled “Mar orF MARIN
IsLanps, SAN Francisco Bay, CaL.” was prepared and
filed with the Surveyor General of the State of California
by the United States of America, by its officer in charge of
the Corps of Engineers, Department of California,
United States Army, War Department, bearing a legend
reading in part:

{1
.

to meet the requirements of the Acts of
the Legislature of the State of California, approved
March 2nd, 1897, and March 9th, 1897.”

Said map depicts two small islands labeled ‘“Marin
Islands” lying in the San Francisco Bay, said islands being
encircled by a line bearing a legend reading as follows:

“300 yds. beyond low water line.”
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17. On June 4, 1897, a map entitled “Map oF YERBA
Buena IsLanp, HAarBorR oF SAN Francisco, CALIFOR-
NI1A” was prepared and filed with the Surveyor General
of the State of California by the United States of Amer-
ica, by its officer in charge of the Corps of Engineers,
Department of ‘California, United States Army, War De-
partment. Said map bears the legend reading in part:

141

to meet the requirements of the Acts of
the Legislature of the State of California, approved
March 2nd, 1897 and March 9th, 1897.”

Said map depicts a strip of submerged land 300 yards out
beyond low-water mark encircling “Yerba Buena Island”
in the San Francisco Bay. The exterior line of said 300
yard strip bears the legend:

“Line 300 yards out beyond low-water mark.”

On April 17, 1942, the United States of America filed
a complaint in condemnation in the United States District
Court for the Northern District of California, Southern
Division, entitled “United States of America v. 380 Acres
of tidelands and submerged lands, more or less, in the Bay
of San Francisco, California, et al.,” being No. 22164-W.
The lands therein described as sought to be taken and con-
 demned were alleged as being “tidelands and submerged
lands known as Treasure Island’”, and were then more
particularly described by metes and bounds, with an ex-
ception reading in said complaint as follows:
“Excepting from said grant (sic) that portion of
the lands above particularly described, lying northerly
of Yerba Buena Island and adjacent thereto, extend-
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ing from high water mark to 900 feet beyond low
water mark, the latter portion so excepted being a
part of the lands granted and ceded by the State of
California to the United States of Awmerica by that
certain act of the Legislature of the State of Califor-
mia entitled ‘An Act relinquishing to- the United
States of America the title of this State to certain
lands, approved March 9, 1897.”

The United States of America has thus at all times since
March 9, 1897, claimed and asserted title under the grant
from the State of California of portions of its submerged
lands pursuant to said statute.

II1.

In the year 1931 the State of California, by Act
of its .Legislature, at the request and solicitation of the
United States of America, Navy Department, granted to
the United States title to certain submerged lands along
the coast of the Pacific Ocean westerly of North Island
outside of the Bay of San Diego, as well as certain tide-
lands adjacent thereto, and also tidelands and submerged
lands in the entrance to the Bay and in the Bay of San
Diego. In this connection, defendant alleges that:

1. On September 24, 1930, the Commandant of
the 11th Naval District, Navy Department, United
States of America, prepared and forwarded to the
Chief of Naval Operations a report on the necessity
of the United States of America acquiring title from
the State of California to tide and submerged
lands along the shore of the Pacific Ocean adjacent
to North Island in San Diego County, California, as

well as the necessity for acquiring the State’s tide
and submerged lands adjacent to North Island
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on the Bay side thereof in the Bay of San Diego.
Said report contained a detailed statement of the his-
tory of the titles to North Island and to the tide
and submerged lands surrounding North Island both
in the Pacific Ocean and in the entrance to the Bay
and in the Bay of San Diego. In stating the history
of the title to North Island, said report reads in part
as follows:

“The island or peninsula of San Diego was a
Mexican Grant made to Pedro Carillo on May
18, 1846 by Pio Pico, then Constitutional Gov-
ernor of the Department of California. The so-
called island or peninsula of San Diego included
all of what is known as North Island, South
Island (Coronado), the strand adjoining the
above Islands and the strand adjoining South
Island to the main land.

“The State of California was admitted to the
Union by Act of Congress on September 9, 1850,
by which Act the United States accepted the Con-
stitution of California as presented. That Con-
stitution fixed the boundaries of the State of
California. * * *

[The report proceeds to state the facts of
the proceedings under the Act of Congress
of March 3, 1851, confirming the Mexican
Grant to the successors of Carillo and the
issuance of a United States Patent in con-
firmation thereof on June 11, 1869.]

“The acquisition of North Island by the
United States was under condemnation proceed-
ings. Final order of the court was entered June
1, 1920, and The Coronado Beach Company, at
that time owner, gave the Government a quit-
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claim deed to North Island, which was dated
December 30, 1921.

ok * * * ok % *. *

“From the time of the Government’s acquisi-
tion of North Island to February 15, 1928, the
harbor lines as established by the War Depart-
ment along the northerly and northwesterly sides
of North Island consisted of a pier head line
which was located, for a considerable portion of
its length, beyond the limits of the peninsula of
San Diego shown on the Patent Plat approved
June 11, 1869, to a bulkhead which laid entirely
within the limits of the peninsula of San Diego
as shown on said Patent Plat. Therefore, as no
filling could be done beyond the bulkhead line and
no use could be made of the submerged lands be-
tween the bulkhead line and the pier head line,"
except for the erection of piers and similar struc-
tures, the question of ownership of the tidelands
was not important to the Government. How-
ever, on February 15, 1928, the War Department
modified the harbor lines along the northerly and
northwesterly side of North Island and estab-
lished a combined pier head and bulkhead line
which for a part of its course lies beyond the
limits of the peninsula of San Diego as shown
on the Patent Plat approved June 11, 1869.
Thus, there is a small triangular area of tide-
land between the existing combined pier head and
bulkhead line to the Government’s property line.
This small triangular piece of tideland is the
subject of basic letter and is shown on the photo-
stat attached to enclosure D of basic letter. It
appears from the above that the title to this tri-
angular piece of tideland has never been con-
veyed to the Federal Government nor to any mu-
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nicipality and therefore still lies with the State
of California.”

[The report then sets forth a description
of the triangular piece of tideland above re-
ferred to.]

“4, In connection with the matter of tide-
lands adjacent to North Island there are other
areas which should be given -consideration,
particularly the tidelands lying along the east
shore of North Island in the Spanish Bight. It
is desirable that the tidelands in Spanish Bight
not already transferred to the City of Coronado
should be ceded to the Government. The Leg-
islature of the State of California, by an Act
approved April 27, 1923 (California Statutes
1923, Chapter 49), conveying to the City of
Coronado certain tidelands, situated in the Bay
of San Diego, in the following language:

[giving the granting clause of said Stat-
ute, and then setting forth the boundaries of
the City of Coronado as it was incorporated
in the year 1890]

“From the above it appears that the boundaries
of the City of Coronado extend to the low water
mark and therefore that the tidelands conveyed
by the State of California extend to the low
water mark except where the pierhead line has
been established by the Federal Government, in
which case Coronado’s title to tidelands extends
to the said pierhead line. No pierhead line has
ever been established in Spanish Bight nor is it
probably that the Government will establish such
" a line, particularly south of the bridge which
crosses the bight on the prolongation of Fourth
Street, Coronado. . . . The Government
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should then request the State to cede to it all the
tidelands adjacent to North Island in Spanish
Bight not already conveyed to the City of Coro-
nado. The description of these lands is as fol-
lows:

[setting forth the legal description. This
legal description is contained in Section 1,
subparagraph B of the 1931 Legislative
grant hereinafter quoted.]

“5. There are still other tidelands adjacent to
North Island to which the Government should
secure title. These are the tidelands along the
Ocean front. At the present time title to these
lands lies with the State and techwically there-
fore the Government does not have control of
the beach. 'The description of these lands is as
follows:

[setting forth the description of tidelands
and submerged lands extending out to the
pierhead line in the Pacific Ocean as the
same may theveafter be established by the
Federal Government. Said description set
forth in Paragraph 5 of said report is the
same as the description in Section 1, sub-
paragraph C, of the 1931 Legislative Grant
from the State of California to the United
States of America hereinafter quoted.]”

Attached to said report of September 24,
1930, as an exhibit, is a map of North Island
showing the “newly combined pierhead and bulk-
head line”, showing the physical situation around
North Island as described in said report. The
Pacific Ocean adjoins North Island in the lower
portion of the map. A copy of said map is set
forth as follows:
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2. The exact matters contained in the report of
the Commandant of the 11th Naval District, dated
September 24, 1930, as aforesaid, were presented
by the United States of America to the Legislature
of the State of California, with the request that title,
in accordance with such recommendations, should be
conveyed to the areas of tide and submerged lands
mentioned in said report of September 24, 1930,
aforesaid. Pursuant thereto, the Legislature enacted
a statute approved May 11, 1931, being Chapter 293,
Statutes of California 1931 (Stats. 1931, p. 707).
The Statute reads as follows:

“AN ACT authorizing the department of finance
to convey by deed certain tidelands belong-
ing to the State of California situate in the
county of San Diego, State of California.

“The people of the State of California do enact
~as follows:

“Section 1. The department of finance is
hereby authorized and empowered to convey to
the United States of America by quit claim deed
or other instrument, upon such terms and condi-
tions as shall apear in the judgment of the di-
rector of finance to be for the best interests of
the State of California, in and to all tidelands
and submerged lands (whether filled or unfilled),
held by said state by virtue of its sovereignty, sit-
uated in the bay of San Diego, in Spanish bight
in the bay of San Diego, and i the Pacific
Ocean, in the county of San Diego, State of Cali-
fornia, adjacent to North island and the strand
connecting North Island with South Island Coro-
nado, more particularly described as follows:

“(a) All tidelands and submerged lands sit-
uated along the north, northwesterly, and west-
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erly side of North Island, lying between the line
of the peninsula of San Diego, as shown on the
plat accompanying the United States patent to
‘the peninsula of San Diego, dated June 11, 1869,
and the pierhead line in the bay of San Diego as
the same has been or may hereafter be estab-
lished by the federal government.

“(b) All tidelands and submerged lands sit-
uated in Spanish bight, in the bay of San Diego,
adjacent to North island and the strand connect-
ing North island with South Island Coronado,
lying between the line of the peninsula of San
Diego as shown on the plat accompanying United
States patent to the peninsula of San Diego,
dated June 11, 1869, and the low water mark in
said Spanish bight and lying between the said
line of the peninsula of San Diego and the pier-
head line in said Spanish bight, as the same may
hereafter be established by the federal govern-
ment; save and except the tidelands and sub-
merged lands in said Spanish bight conveyed to
the city of Coronado, a municipal corporation in
the county of San Diego, State of California, by
an act of the legislature of the State of Califor-
nia approved April 27, 1923 (California statutes,
1923, chapter 49).

“(¢) All tidelands and submerged lands, sit-
uated tn the Pacific Ocean, adjacent to North
Island and the strand conmnecting Novth Island
with South Island Coronado, lying between the
line of the peninsula of San Diego, as shown on
the plat accompanying the United States patent to
the peninsula of San Diego dated June 11, 1869,
and the low water mark in said Pacific ocean
and lying between the said line of the peninsula
of San Diego and the pierhead line in the said
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Pacific ocean as the same may hereafter be estab-
lished by the federal government, and lying west-
erly of the prolongation of the line crossing the
said strand in the position and direction particu-
larly described as follows: * * *”

By said Statute, as requested by the United States,
the Director of Finance was authorized to convey
to the United States of America, among other things,
submerged lands lying in the Pacific Ocean outside
of and beyond any bay or havbor.

3. Thereafter, on August 27, 1931, the United
States, through its Navy Department, wrote to the
Executive of the Department of Finance, State of
California, furnishing him with information with re-
spect to the legislation set forth in the preceding
paragraph (2) hereof, and with a copy of the
report of September 24, 1930, from the Commandant
of the 11th Naval District to the Chief of Naval
Operations reporting on the status of the tide and
submerged lands in question, as above quoted.

4. Thereafter, on November 6, 1931, the Com-
mandant of the 11th Naval District wrote to the
Department of Finance, State of California, and ad-
vised that the Secretary of the Navy had wired
saild Commandant regarding the status of the tide
and submerged lands around North Island as af-
fected by the 1931 legislation above mentioned, said
wire from said Secretary of the Navy being set forth
in said letter of November 6, 1931 and reading as
follows:

“0305 YOUR LETTER JUNE TWENTY-THIRD
Act oF ASSEMBLY APPROVED BY GOVERNOR
May ELEVENTH AUTHORIZES AND EMPOWERS
DEPARTMENT OF FINANCE TO CONVEY TO
UNITED STATES TIDE AND SUBMERGED LANDS OF
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NORTH ISLAND ON SUCH TERMS AND CONDITIONS
AS APPEARD IN HIS JUDGMENT TO BE FOR THE
BEST INTERESTS OF THE STATE OF CALIFORNIA
PERIOD ASCERTAIN AND REPORT TO Navy De-
PARTMENT AT EARLIEST PRACTICABLE DATE EX-
ACT NATURE OF TERMS AND CONDITIONS DE-
MANDED IN ORDER THAT APPROPRIATE STEPS
MAY BE TAKEN TO SECURE NECESSARY AUTHOR-
IZING LEGISLATION FOR ConNGrEss 1100”

Said Commandant then requested the Department
of Finance to furnish him, as soon as practicable,
with information requested above by the Secretary
of the Navy.

5. In response to said Commandant’s letter of
November 6, 1931 aforesaid, the Division of State
Lands of the State of California wrote said Com-
mandant on November 28, 1931, and advised that
title to those tide and submerged lands on North
Island would be conveyed to the United States Gov-
ernment by the State of California without cash con-
sideration, subject to (i) the reservation contained in
Article I, Section 25 of the California Constitution,
reserving the right of the People to fish upon and
from public lands of the state; and (ii) in the
event North Island was no longer used for the pur-
poses to which it is now devoted by the United States,
the title to said tide and submerged lands would then
revert to the State of California.

6. Thereafter, on October 7, 1932, said Com-
mandant wrote the Department of Finance of the
State of California and advised that authority was
to be sought from the next session of Congress au-
thorizing the United States to take advantage of the
State’s offer subject to the reservations outlined in
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said letter of November 28, 1931. Said Commandant
there further stated in part as follows:

“The tide and submerged lands mentioned are-
very desirable for governmental use in connec-
tion with Army and Navy reservations on North
Island and it is contemplated to take advantage
of the State’s offer as soon as authority can be
obtained from the Congress to accept said lands
on behalf of the United States. It is hoped that
such authority may be obtained from the next
session of Congress.”

7. On March 9, 1934 the said Commandant
wrote the Department of Finance of the State of
California and advised that he was in receipt of a
letter from the Secretary of the Navy dated March
2, 1934, stating the view of the Judge Advocate Gen-
eral of the Navy that acceptance of the tide and
submerged lands as authorized by the California ILeg-
islature in said 1931 legislation, may legally be ef-
fected without the necessity of any further legisla-
tion from Congress. Said Commandant requested that
a deed be executed by the State of California subject
to the reservations enumerated in said letter of
November 28, 1931, conveying the tide and sub-
merged lands adjacent and contiguous to that por-
tion of North Island under the jurisdiction of the
Navy Department, as set forth in said Act of the
legislature approved May 11, 1931. Said Command-
ant stated that such deed should provide for accept-
ance by the Secretary of the Navy on behalf of the
United States and be forwarded to the said Com-
mandant for acceptance before recording in the land
records of San Diego County.

8. On May 21, 1934 the Division of Lands of the
State of California wrote said Commandant trans-
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mitting a deed to the United States executed by the
Director of the Department of Finance of the State
of California, stating that said deed transferred

“to the United States the land in Spanish Bight
in the Bay of San Diego, and in the Pacific
Ocean, in the County of San Diego, State of
California, described in Chapter 293, Statutes
of California, 1931.”

9. On June 5, 1934 said Commandant wrote the
Department of Finance of the State of California and
acknowledged receipt of said deed transmitted on
May 21, 1934, as aforesaid, and advised that the deed
had been referred to the United States Attorney at
Los Angeles

“for investigation as to sufficiency of title, after
which said deed would be forwarded to the Navy
Department in Washington.”

10. On February 11, 1935, the United States At-
torney at Los Angeles wrote the Director of Finance
of the State of California stating that said deed dated
May 21, 1934 had been delivered to his office for
review and then said in part:

“The Attorney General, in discussing this mat-
ter in correspondence, has said in part:

‘In a similar case where land was to be
acquired from the State of New Jersey, the
Attorney General approved the title on the
certificate of the Land Commissioner, who
relatively holds the same position as the Di-
rector of Finance of the State of California,
that such lands had not been otherwise dis-
posed of. It ought not to be a difficult mat-
ter to secure such a certificate in the pres-
ent instance.’
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“We will be pleased to receive from you some
sort of certificate which you can prepare, so
that we may formally pass the matter.

“The attorney general has called our atten-
tion to a statement in a letter to him from the
Secretary of the Navy in which the Secretary has
said: ‘They [lands in question] constitute part
of the area the title to which was transferred
from the State of California to the City of San
Diego by the Act of the Legislature approved
May 1, 1911 (Stats, 1911, p. 1357).

‘In reading the Act of May 1, 1911, at page
1357 of the statutes of that year, we find that
certain lands passed to the City of San Diego un-
der certain conditions set forth in said Act. I
am wondering if it will be necessary to obtain
a quitclaim deed from the City of San Diego.”

The United States Attorney asked for information
with respect to the possible title of the City of San
Diego.

11. Said inquiry from the United States Attorney
with respect to the legislative grants to the City of
San Diego and the legislative grants to the United
States authorized by the 1931 statute aforesaid, were
reviewed by the Department of Finance with the City
Attorney of the City of San Diego. It having been
found that there was no conflict between said stat-
utes, a certificate was prepared by the Division of
State Lands of the Department of Finance of the
State of California certifying that, other than the
United States of America under said deed of May
21, 1934, no person or municipality ever acquired title
to said lands from the State of California. Said cer-
tificate was forwarded on March 25, 1935 to the
United States Attorney at Los Angeles.
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12. On June 25, 1935 said Commandant wrote the
Department of Finance of California and advised,
among other things, that the deed dated May 21,
1934 had theretofore been referred to the United

States Attorney at Los Angeles for investigation as
to the sufficiency of the title and then stated that:

“The Commandant has received a letter from
the Secretary of the Navy, dated June 3, 1935,
instructing him to have the deed recorded in the
land records of San Diego, California, and also
to inform the Department of Finance of the
Navy Department’s acceptance of the deed. Ac-
cordingly, the deed was recorded at 4 p. m. on
June 12 1935, in Book 409 at page 225 of the
official records of San Diego County, California,
and the Department of Finance is hereby in-

formed of the Navy Department’s acceptance of
the deed.”

13. Said deed dated May 21, 1934 from the State
of California to the United States of America ex-
ecuted pursuant to said Act of May 11, 1931, recited
among other things that the Department of Finance
was authorized to convey to the United States of
America, under said statute:

“title in and to all tide and submerged lands
(whether filled or unfilled) held by said state by
virtue of its sovereignty, situate in the Bay of
San Diego, in the Spanish Bight in the Bay of
San Diego and in the Pacific Ocean, in the
County of San Diego, State of California, ad-
jacent to North Island and the strand connecting
North Island with South Island Coronado, which
said lands are hereinafter more particularly de-
scribed. J?
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and in sub-paragraph (c) of the granting clause of
said deed dated May 21, 1934 the following parcel
of land is there particularly described as follows:

“(c) All tide and submerged lands, situate in
the Pacific Ocean, adjacent to North Island and
the strand connecting North Island with South
Island, Coronado, lying between the line of the
Peninsula of San Diego as shown on the plat ac-
companying the United States Patent of the
Peninsula of San Diego dated June 11, 1869,
and the low water mark in said Pacific Ocean and
lying between the said line of the Peninsula of
San Diego and the pierhead line in the said Pa-
cific Ocean as the same hereafter be established
by the federal yovernment, and lying westerly of
the prolongation of the line”, etc.

Said deed contained two reservations, the second of
which provided for a reverter of the title of the lands
therein described to the State of California, said condition
reading as follows:

“2. In the event North Island . . . 1is no
longer used by the United States of America for
the purposes to which it is now devoted, the title to
the hereinbefore described lands shall immediately
revert to the State of California.”

I1I.

In conformity with the policy of the United States
Lighthouse Board, established by Congress to acquire title
to sites for lighthouses, beacons and other aids to navi-
gation, the Legislature of the State of California enacted
a statute approved March 26, 1874 (Stats. 1873-1874, p.
621), providing for the conveyance to the United States
of title to land, in tracts not exceeding ten acres each, be-
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longing to the State of California and covered by naviga-
ble waters anywhere within the limits of the State for
lighthouse, beacon or other aid to navigation sites and
likewise ceding jurisdiction to the United States over such
granted sites.

Said statute approved March 26, 1874, by the Cali-
fornia Legislature provides, in Section 1 thereof, as fol-
lows:

“Section 1. Whenever the United States desire
to acquire title to land belonging to the State, and cov-
ered by the navigable waters of the United States,
within the limits thereof, for the site of a lighthouse,
beacon, or other aid to navigation, and application
is made by a duly authorized agent of the United
States, describing the site required for one of the
purposes aforesaid, then the Governor of the State
is authorized and empowered to convey the title to
the United States, and to cede to the said United
States jurisdiction over the same; provided, no single
tract shall contain more than ten acres, and that the
State shall retain concurrent jurisdiction so far that
all process, civil or criminal, issuing under the author-
ity of the State, may be executed by the proper of-
ficers thereof, upon any person or persons amenable
to the same, within the limits of land so ceded, in
like manner and to like effect as if this Act had never
been passed.”

In 1907, the Legislature of the State of California en-
acted a statute approved March 18, 1907 (Stats. 1907, p.
581), adding a new section to the California Political
Code, being Section 35, providing for the conveyance to
the United States of any tract of land not exceeding ten
acres “belonging to the State and covered by navigable
waters” for the site of a lighthouse, beacon or other aid
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to navigation. Said Code Section provided that the United
States should also have jurisdiction over any such cons
veyed tract.

The said Act approved March 26, 1874, was repealed
by the 1937 Legislature, and said Section was reenacted -
by the Legislature in 1937 as a part of the California Har-
bor and Navigations Code, Section 10,000.

- In the year 1943, said Section 35 of the Political Code
was repealed and was reenacted as a part of the California
Public Resources Code, Section 8301.

- The United States, through its Treasury Department
and Light-house Board, established by Act of Congress,
carried on an active program about the year 1870 and
thereafter, in soliciting the several states and obtaining
from such states the passage of legislative enactments
granting submerged lands, ceding jurisdiction thereover,
and providing for the United States to obtain title to
lands for lighthouse sites in the respective states. In the
Annual Report of The United States Light-house Board
to the Secretary of the Treasury, dated September 25,
1871 (Ex. Doc. No. 1507, 42nd Congress, 2nd Session
(1872), page 505), it is reported as follows:

© “A circular letter from the Light-house Board of
July 11, 1870, called for the names of such States
in this district as had not passed, first, a general
law ceding jurisdiction over land purchased by the
United States from time to time for public uses; and,
second, a general law providing for the acquire-
ment of land by the United States in cases of dis-
agreement with the owners. Letters were addressed
to the secretaries of state of New Jersey, Vermont,
Connecticut, Rhode Island, and New York, inquiring
if these laws had been passed, and it was subsequently
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learned that none of these States had passed such gen-
eral laws, the custom being uniform to pass special
acts for each case, where land was required. Subse-
quently letters were addressed to the governors of
Rhode Island, Connecticut, New Jersey, and New
York asking the passage of these gemeral laws, and
the Engineer of the district personally urged theiwr
passage at the capitals of the States named. Rhode
Island passed the general law, and in addition a
special act, ceding the State’s right over certain points
tn the navigable waters of the State. New York
adhered to its former custom, and only passed a
special act to cover certain sites named in the acts,
and limiting the quantity of land. It is not known if
the other States in the districts have passed any acts.
The passage of these acts by the States of New York
and Rhode Island was delayed until late in the session
of their legislatures, and the works appropriated for
in the act of Congress of July 15, 1870, dependent
upon the passage of these laws ceding jurisdiction,
were consequently delayed until very near the close
.of the last fiscal year.”

Iv.
In the year 1941 the United States planned the con-

struction of a national defense project on the Silver Strand
south of Coronado and desired to locate such project on
the ocean side of the Silver Strand and extending into
the Pacific Ocean opposite its Military Reservation known

as “Coronado Beach” hereinabove referred to. A request
was thereupon made by the United States for a legislative
grant of such tide and submerged lands by the State. In
this connection defendant alleges:

1. In the spring of 1941 the United States War
Department, Engineer’s Office at Los Angeles pro-
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posed an exchange between the United States and the
State of California of the lands known as “United
States Military Reservation, Coronado Beach” on the
Strand lying between San Diego Bay and the Pacific
Ocean, plus the area of submerged lands granted to
the United States under the Act of March 9, 1897,
pursuant to the map filed with the Surveyor General
of the State of California, as hereinabove alleged;
and that the State of California, through legislative
action, grant to the United States an area of 32.8
acres of submerged lands lying in the Pacific Ocean
on the oceanward side of said Coronado Beach Mili-
tary Reservation.

2. On May 27, 1941 the United States of Amer-
ica, through its War Department, Engineer’s Office,
wrote to the State Lands Commission of the State
of California requesting legislation permitting the ex-
change of lands by the State of California granting
to the United States said 32.8 acre parcel of sub-
merged lands in the Pacific Ocean, transmitted with
said letter a map prepared by said War Department
showing the location of the three parcels of land to be
affected by such exchange and showing said 32.8 acre
parcel to be conveyed to the United States as lying
in the Pacific Ocean, Said letter stated in part that:

“There is planned the construction of a na-
tional defense project on Silver Strand south of
Coronado in San Diego County. It has been
found feasible to locate this project on the ocean

side of Silver Strand opposite the present Mili-
tary Reservation known as ‘Coronado Beach.’

‘(

A tentative agreement has been
reached in which the exchange of land can be
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effected by and between the United States and
the State of California (represented by the State
Lands Commission and the State Parks Commis-
sion), which would give to the Government title
to that land needed for this project, such title to
cover lands adjacent to and contiguous to other
state-owned land.

“This proposed plan is for the United States
to convey to the State of California all property
contained in the military reservation known as
‘Coronado Beach’ i exchange for an equivalent
arca of state land on the ocean side of Silver
Strand opposite said military reservation.

“Reference 1is made to California Statutes

approved March 9, 1897, by which title

to so-called tide and submerged -lands adjacent

to and contiguous to such lands of the Uwnited

States as lie upon tidal waters, etc., and held

for military purposes, reverts to the state when-
ever the United States’ land is sold.

“It is noted that the legal description [shown
on the map transmitted with said letter] of the
military reservation identified as Parcel 3, defines
an upland area only, it being understood that
under the provisions of the statute heveinabove
mentioned title to tide and submerged lands
passes to the state upon sale of the reservation.
However, in order to define the limits of an
area on the ocean side equivalent to the area
embraced within the total boundaries of the
reservation on the Bay side, it was necessary to
compute an area of combined tide lands and sub-
merged lands based on the metes and bounds
description in the statute hereinabove mentioned,

“The metes and bounds with computed areas
are shown on the inclosed map and it is the
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intention and purpose of the United States to
convey to the state all right, title and interest
it may now have in the military reservation, to-
gether with its adjacent and contiguous tide-
lands and submerged lands

“Conveyance of Government land is made only
by authority higher than this office, and request
for such authority has been made and should
be forthcoming soon. [t is also understood that
conveyance of state land is made only by an
Act of the State Legislature.

“If this proposed plan is agreeable to you,
1t 1§ requested that same be approved and the
necessary steps be taken to have the plan au-
thorized by the Legzslature if possible, at its
present session

Said letter also requested that “pending final acqui-
sition of state-owned land by the Government” per-
mission be granted by the State to the United States
of America to use and occupy the land for the same
purposes as thereinabove in said letter mentioned.

A copy of the map prepared by the said War Depart-
ment, accompanying said letter of May 27, 1941, depict-
ing the 32.8 acre tract (Parcel 1 thereon) as lying entirely
in the Pacific Ocean is set forth as follows:
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3. Pursuant to said request the Legislature of

the State of California enacted a statute approved
July 19, 1941 (Stats 1941, p. 3090) providing as
follows:

“AN AcT authorizing the State Lands Com-
mission to transfer by deed or other instrument
certain tidelands and submerged lands belonging
to the State of California situate in or adjacent
to the County of San Diego, State of California.

“The people of the State of Cealifornia do
enact as_follows:

“Section 1. The State Lands Commission is
hereby authorized and empowered to transfer
by deed to the United States of America all or
a portion of those tidelands and submerged lands
of the State of California lying southwesterly
of that certain military reservation, known as
‘Coronado Beach,” which reservation is a por-
tion of Lot 40, T. 17 S, R.3 W, S. B. B. & M,,
as described in deed dated February 9, 1897, re-
corded in Book 262 of Deeds, page 145, records
of County of San Diego, and map of which is
recorded in Book 18 of Maps, No. 837, Records
of County of San Diego, upon such terms and
conditions as may appear to the State Lands
Commission to be in the public interest.

“Sec. 2. The State Lands Commission is like-
wise authorized and empowered to exchange all or
a portion of the lands described in Section 1
hereof for other similar lands of the United
States of America, upon such terms and condi-
tions as may appear to the State Lands Commis-
sion to be in the public interest.
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“Sec. 3. All such deeds or other instruments
necessary to pass title to the United States Gov-
ernment shall be in the name and by the author-
ity of the people of the State of California, and
upon receipt of a resolution of the State Lands
Commission approving such conveyance or other
instrument, shall be executed by the Governor,

" countersigned by the Secretary of State, sealed
with the great seal of the State, and delivered
to an authorized agent of the United States of
America. The Governor is likewise empowered
to accept for and in behalf of .the State of Cali-
fornia a deed or other instrument transferring
tidelands and submerged lands from the United
States of America upon receipt of a resolution
of the State Lands Commission that the require-
ments herein contained have been satisfied.”

4. Pursuant to request of the United States for
temporary use of said 32.8 acre parcel, pending the
effective date of said legislative enactment, the State
Lands Commission on July 25, 1941 granted au-
thority for the issuance of an easement to the United
States covering said property, and by letter dated
July 30, 1941, addressed to District Engineer, United
States War Department, at [.os Angeles, advised the
United States thereof. On August 5, 1941 the State
Land Commission forwarded a proposed written
easement covering said lands.

On August 22, 1941 the District Engineer of the
War Department at Los Angeles wrote to the State
Lands Commission, acknowledged receipt of the pro-



—141—

posed form of easement, and advised that “owing to
the time element higher authority has decided to
forego for the present making this exchange. It has
been decided to construct this project on the Mili-
tary Reservation located on the Bay Side of Silver
Strand.” '

V.

By Act of August 5, 1886, Congress appropriated
$600,000 for the improvement of the bar separating the
Pacific Ocean from Humboldt Bay, California, and pro-
vided that none of the money thereby appropriated should
be expended until the United States had obtained a title,
free of expense, to the South Spit at the entrance of Hum-
boldt Bay. Approximately 24.25 acres of tide and sub-
merged lands lying in the Pacific Ocean at the entrance
to Humboldt Bay owned by the State of California were
thus required by the Act of Congress to be conveyed to
- the United States. The War Department requested the
State of California to convey said tide and submerged
lands situated in the Pacific Ocean at the entrance to
Humboldt Bay in order to construct a breakwater and
otherwise make improvements to the entrance to Hum-
boldt Bay.

1. Pursuant to the request of the War Department, the
Legislature of the State of California enacted a statute
approved March 9, 1887 (Stats. 1887, p. 59) thereby
granting to the United States an area of 24.25 acres of
tide and submerged lands covered by the navigable
waters of the Pacific Ocean at the entrance of Humboldt
Bay adjoining said South Spit.

2. It was shortly thereafter determined that the descrip-
tion contained in the Act of the Legislature of March 9,
1887, was defective to convey to the United States title
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to the 24.25 acre tract. The Chief of Engineers so re-
ported to the Congress (1887 Annual Report, Chief of
Engineers, U. S. Army, Part 3, pp. 2447-48) saying that:

“During September last I was notified that an ar-
rangement had been made with the owners by those
interested in the work, and requested to define by
metes and bounds the tracts which would be necessary
for our purpose. An assistant was accordingly sent
to Humboldt Bay, who, having been appointed a
deputy United States Surveyor, made careful plats,
connected with the land-office surveys of the land re-
quired above high water mark and the tide-lands ad-
joining the title to which was vested in the State of
Califormia.

“Only during the past week was I furnished with
an abstract of title completed to date, which has been
submitted to the district attorney for examination,
who, satisfied with the title, will prepare a form of
deed for the approval of the Attorney-General.

“At the last session of the State legislature an act '
was passed with the intention of conveying to. the
United States a title to the tide-lands as described in
the plat of survey by metes and bounds furnished
from this office. By an unfortunate clerical error this
description by metes and bounds was erroneously
copied in the law and the patent, so that it does not
describe any tract of land whatever, and effects, it
is believed, no conveyance.

“Since this discovery a proposition has been made
that an application to the State for this tide land be
made by some citizen who, on securing title, will re-
convey to the United States; but the district attorney
seems of the opinion that in view of the obvious in-
tention of the legislature to dispose of the land in
question no sufficient title to it could be obtained by
private parties in advance of further legislative action.

+
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“If this be the correct opinion there seems no way
in which the requirements of the act of August 5,
1886, for a clear title as preliminary to any expendi-
ture can be satisfied until the next session of the State
legislature has rectified the error of the existing law.”

3. Pursuant to further requests from the War De-
partment, the Legislature of the State of California enact-
ed another statute, approved March 15, 1889 (Stats. 1889,
p. 201), thereby granting said 24.25 acre tract of tide and
submerged lands in the Pacific Ocean at the entrance of
Humboldt Bay, for the purpose of enabling the United
States to construct such breakwater and improve the en-
trance to Humboldt Bay. Said statute contained a cor-
rected description covering the tract of tide and submerged
lands thus requested by the United States.

4. Pursuant to said Act of the Legislature, approved
March 15, 1889, as aforesaid, the United States Attorney
General rendered his opinion that the United States had
thereby acquired title to the land required on and adjacent
to the South Spit in accordance with the Act of Congress
of August 5, 1886. (1889 Annual Report of the Chief of
Engineers, U. S. Army, Part 4, p. 2490.)

5. Thereafter the War Department caused the proposed
breakwater to be constructed into the Pacific Ocean ex-
tending northwesterly several thousand feet from the shore
line of the Pacific Ocean and thereby went into possession
of the lands thus conveyed by the State of California to
the United States at the entrance to Humboldt Bay, as
aforesaid. (1889 Annual Report of the Chief of Engi-
neers, U. S. Army, Part 1, pp. 351-352.)

6. A diagram depicting said 24.25 acre tract of tide-
lands and submerged lands thus granted by the State of
California to the United States is set forth as follows:
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VI.

In the year of 1941 the legislature of the State of
California, pursuant to the request and solicitation of the
United States through its Lighthouse Service, Depart-
ment of Commerce, granted to the United States an ease-
ment for lighthouse purposes over certain filled tidelands
in the Pacific Ocean in Ventura County, California, ad-
jacent to and seaward of the United States Coastguard
Reservation on which is located Point Hueneme Light-
house. In this connection defendant alleges that:

1. On June 16, 1939 the Division of State Lands.
Department of Finance, State of California, received
a communication from the Department of Commerce,
Lighthouse Service, relative to Point Hueneme Light-
house Reservation, advising that instructions had been
received from the Bureau of Lighthouses to

“take up direct with the proper state officials the
matter of obtaining authorization for the deed-
g to the Government of any accreted lands
fronting on said reservation. The exact pro-
cedure to be followed in this case is not clearly
understood by this office and information is re-
quested as to the steps to be taken in order to
have a bill introduced in the state legislature
which would, if enacted, deed the accreted lands
to the United States Government.”

Pursant thereto the State Division of Lands placed
said request for a legislative grant on its legislative
file and presented the matter at the 1941 legislature
of the State of California.

2. Pursuant to said request, the Legislature of the
State of California enacted a statute approved May
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19, 1941 (Stats. 1941, p. 1453), thereby granting an
easement for lighthouse purposes to the United States
of America over those certain filled tidelands adjacent
10 and seaward of the United States Coastguard
Reservation on which is located said Point Hueneme
Lighthouse, within an area bounded as follows:

“On the North, that portion of the ordinary
high water mark of the Pacific Ocean coincident
with the South boundary of the said United
States Coastguard Reservation; on the South, the
day to day line of ordinary high water mark of
the Pacific Ocean; on the West,” etc.

VIIL

Pursuant to request of parties acting under contract
with the United States to construct improvements for
the United States, the State of California has granted to
such contractors for ;and on behalf of the United States
easements and licenses to use tide and submerged lands
in the Pacific Ocean owned by the State of California.
In this connection, defendant alleges:

1. Columbia Construction Company easement:

(a) In the year 1941, Columbia Construction Com-
pany, a corporation, was under contract No. W-509-Eng.-
1381 with the United States of America, War Depart-
ment, to construct 13,350 linear feet of breakwater and to
restore 12,500 feet of existing breakwater in the Pacific
Ocean and the Bay of San Pedro enclosing the Los Ange-
les and Long Beach Outer Harbors. Under the terms of
said contract, said corporation was obligated to procure,
transport and fix in place rock and boulders in the con-
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struction and restoration of said breakwater; and was also
required to obtain and remove said material from Santa
Catalina Island, situated in the County of Los Angeles,
State of California.

(b) On August 28, 1941, Columbia Construction Com-
pany, pursuant to said contract with and behalf of the
United States, made written application to the State of
California, through its State Lands Commission, for per-
mission to erect and maintain a dock 100 feet into the
waters of the Pacific Ocean off Catalina Island approxi-
mately one mile southeast of the City of Avalon. In said
application, it is stated that:

“By instruction of the United States Engineer Di-
vision, we are hereby asking permission to drive a
treated pile dock one hundred (100) feet into the
water off Catalina Island. The location of the pile
dock is to be one mile southeast of the City of Ava-
lon, in the vicinity of Wrigley’s old pottery plant. The
dock is ‘to be used in connection with our work of
restoring and building the San Pedro breakwater. We
have permission of the land owner, Santa Catalina
Island Co., and would appreciate action on this at
your earliest convenience.”

By supplemental application dated August 30, 1941, said
corporation applied to the State of California, State Lands
Commission, for permission to construct and maintain an
oil unloading dock
“to be constructed at Pebbly Beach, Catalina Island,
Los Angeles County, State of California. This loca-
tion is outside of the unincorporated town of Ava-
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lon. Santa Catalina Island Co. is owner of this land,
and we have their permission to construct said dock.
Plans and specifications of the proposed structure are
covered fully in the attached map. . . . It is de-
sired to use this loading dock indefinitely. This dock
is to be used in conjunction with a contract which we
have lawfuly been awarded and entered into with the
United States of America, dated April 1, 1941, No.
W-509-Eng.-1381, under the terms of which we are,
as contractor, to construct 13,350 feet of composite
type detached breakwater and to restore 12,500 feet
of presently existing detached breakwater at Los An-
geles, California.”

The plan and design of the proposed dock at Pebbly Beach
on Santa Catalina Island prepared by Columbia Construc-
tion Company and forwarded to said State Lands Com-
mission, as aforesaid, is set forth as follows:
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(c) On October 2, 1941, said - Columbia Construction
Company made a second written application to the State
Lands Commission of the State of California for permis-
sion to construct and maintain a loading rock plant on and
over certain tide and submerged lands -in the Pacific
Ocean adjoining Santa Catalina Island approximately 214
miles southeast of the incorporated town of Avalon on
said Island, stating that the proposed plant was to be
used in conjunction with said contract with the United
States for the construction and restoration of said break-

water.

A plat and sketch of said proposed rock loading plant
accompanied said application to the State Lands Commis-
sion and a copy thereof is set forth as follows:
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(d) Pursuant to said application of August 28 and 30,
1941, the State Lands Commission of the State of Califor-
nia, by resolution of said Commission, executed and de-
livered, on January 8, 1942, to Columbia Construction
Company a written “Easement to Construct and Maintain
Pier No. 42 (Sec. 675 P. C.).” Said easement was granted
by the State pursuant to the authority contained in Sec-
tion 675 of the Political Code for a period of twelve years
from the sixth day of November, 1941. The considera-
tion therefor was the sum of $144 upon execution of the
agreement and $144 on or before the sixth day of Novem-
ber of each year thereafter during the term of said ease-
ment. Said easement granted the right to construct and
maintain the pier upon and over certain lands described
therein as follows:

“Upon and over those certain tidelands and sub-
merged lands in the County of Los Angeles, State
of California, more particularly described as follows,
to wit:

“All that portion of a strip of land 200 feet in
width containing one acre, more or less, lying sea-
ward of the ordinary high water mark of the Pacific
Ocean on the Island of Santa Catalina, the bound-
aries of which strip lie 100 feet on either side of
the following described center line. [Then describing
a center line measured 217.8 feet into the Pacific
‘Ocean from the line of ordinary high water mark.]”

(e) Likewise, the State Lands Commission of the State
of California, pursuant to said second application, granted,
on November 7, 1941, Columbia Construction Company,
an “Fasement to Construct and Maintain Rock Loading
Plant No. 3” for a period of twelve years, for a con-
sideration of $288 upon execution of said easement, and
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further sums of $288 on or before the tenth day of Novem-
ber of each year thereafter during the term of the ease-
ment. Said easement was granted for the purpose of
constructing and maintaining a rock loading plant upon
lands therein described as follows:

“Upon and over those certain tidelands and sub-
merged lands in the County of Los Angeles, State

of California, more particularly described as follows,
to wit:

“All that portion of a strip of land 435.6 feet in
width containing two acres, more or less, lying sea-
ward of the ordinary high water mark of the Pacific
Ocean on the Island of Santa Catalina, the boundaries
of which strip lying 217.8 feet on either side of the
following described center line. [Describing a cen-
ter line extending 200 feet into the Pacific Ocean from
the line of ordinary high water mark thereof.]”

(f) On February 13, 1942, the State Lands Commis-
sion of the State of California was given notice by the
War Department of an application by Columbia Construc-
tion Company to construct the pier aforesaid. On Febru-
ary 13, 1942, the State Lands Commission of the State
of California wrote the War Department in response
thereto and advised that:

“This is to inform you that Columbia Construction
Company has obtained permission from this office for
the construction and maintenance of a pier for rock
loading plant on state tidelands in the Pacific Ocean
at Pebbly Beach approximately 273 miles southeast of
Avalon, Santa Catalina Island.”

Like notification was given by the State Lands Com-
mission to said War Department of the permission it had
theretofore granted to Columbia Construction Company
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to construct and maintain said oil unloading dock on and
over State-owned tide and submerged lands as aforesaid.

(g) On May 21, 1943, Columbia Construction Com-
pany made written request to the State Lands Commis-
sion of the State of California for permission to terminate
said easements executed November 7, 1941, and January
8, 1942, as aforesaid, advising that the United States of
America had terminated Contract No. W-509-Eng.-1381
on December 29, 1942, and, in view thereof, it had be-
come necessary for said corporation under and pursuant
to said contract with the United States to cancel all con-
tractual obligations in connection therewith. For that rea-
son, it. became necessary to terminate said two easements.
Pursuant thereto, the State of California granted said re-
quest to and did terminate said two easements.

2. Standard Oil Company easement:

(a) On April 23, 1943, Standard Oil Company of Cali-
fornia, under contract with and as agent for Defense Plant
Corporation, a corporation wholly owned by the United
States of America, through its wholly-owned corporation,
Reconstruction Finance Corporation, made written appli-
cation to the State Lands Commission of the State of Cali-
fornia for an easement to construct, maintain and op-
erate, for a term of fifteen years, a 24 inch welded steel
salt water return pipe line in the Pacific Ocean and Santa
Monica Bay at El Segundo, Los Angeles County, Califor-
nia, as a part of a butadiene synthetic rubber plant and
facility there being constructed for said Defense Plant
Corporation and the United States of America; and de-
livered drawings depicting the location and specifications
of said pipe line. Said application stated that

“as it is contemplated that the proposed easement
will be transferred to Defense Plant Corporation we
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respectfully request that a provision permitting
Standard Oil Company of California to do so be in-
corporated therein.” '

(b) On April 29, 1943 said application was granted by
the State Lands Commission of the State of California
and approval was given for the issuance of Easement No.
89 to Standard Oil Company of California for a right of
way over tide and submerged lands of the State of
California at El Segundo for the construction of said 24
inch salt water return pipe line at an annual rental of
$44.40, for the period of construction, and operation of
said butadiene plant by Standard Oil Company of Califor-
nia under contract with Defense Plant Corporation, said
easement to terminate in the event Defense Plant Corpo-
ration is no longer owned by the Federal Government and
in no event to exceed a fifteen year term.

‘Pursuant thereto, on April 29, 1943, said State Lands
Commission executed said “Right of Way Easement for
Salt Water Return Pipe Line—No. 89” and which in turn
was executed by said Standard Oil Company of Califor-
nia, granting said right of way for said purposes:

“over and upon those certain tide and submerged
lands located within the County of Los Angeles more
particularly described as follows:

“A right of way 100 feet in width extending from
the ordinary high water mark of the Pacific Ocean to
a line 220 feet offshore and parallel with the ordinary
high water mark, such right of way lying fifty feet
on each side of the following described centerline:
[describing a line beginning at a point on the ordi-
nary high water mark of the Pacific Ocean and ex-
tending 220 feet westerly out into the Pacific Ocean]”



—156—

(c) Thereafter, on October 12, 1943, said Standard QOil
Company of California wrote said State Lands Commis-
sion advising that the 24 inch salt water return line in-
stalled in the Pacific Ocean and Santa Monica Bay at El
Segundo under said Easement No. 89 was completed
August 11, 1943.

(d) Pursuant to said Easement Agreement, Standard
Oil Company of California has delivered the rentals re-
quired thereunder to said State Lands Commission. De-
fendant is informed.and believes and upon such informa-
tion and belief alleges that Defense Plant Corporation and
the United States of America have reimbursed and paid
Standard Oil Company of California for all rental and
expenses in connection with said Easement No. 89, Like-
wise defendant is informed and believes and upon such in-
formation and belief alleges that under the written agree-
ment between Defense Plant Corporation, on behalf of the
United States of America, the title, property, rights and
interest therein acquired by Standard Oil Company of Cali-
fornia, as agent for the Defense Plant Corporation, vested
immediately in Defense Plant Corporation and in the
United States of America; and that the title and rights
obtained by Standard Oil Company of California under
and pursuant to said Easement No. 89 from the State of
California are deemed to be vested in Defense Plant Cor-
poration and the United States of America, from and after

the date of execution of said Easement No. 89, to-wit,
April 29, 1943.

(e) The attorneys for Defense Plant Corporation re-
ceived the said easement and passed their opinion on the
title of the state and its grantee, as defendant is informed
and believes and therefore alleges.
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The State of California upon the request and solicitation
of the United States has made numerous grants to the
United States of America of tide and submerged lands
located in entrances to bays and in bays and harbors
within the boundaries of the State over a period in excess

of 90 years. Some of such grants are the following:

1. Custom House Grant:

(a) In the year 1850 Congress appropriated $100,000
for the establishment of a Custom House in the City of
San Francisco. (9 Stats. 540.) In the year 1851 Con-
gress made a further and additional appropriation of
$300,000 for the acquisition, establishment and comple-
tion of said Custom House in the City of San Francisco.
(9 Stats. 609.)

By Act of July 21, 1852 (10 Stats. 24), Congress
enacted a statute providing in part as follows:

“That the Secretary of the Treasury be, and he
is hereby authorized to purchase for the United States
a suitable piece of ground at a central point in the
City of San Francisco, as a site for the erection of
a custom-house heretofore authorized to be built
. the sum of $40,000 is hereby appropriated;
Provided, That if the said Secretary of the Treas-
ury shall fail to obtain such ground on satisfactory
terms, then the said sum or such portion thereof as
may be necessary, may be expended in providing the
proper foundations for said custom house on the site
heretofore selected for the purchase.”

In 1854 Congress made a further appropriation of $50,-
000 for the purchase by the United States of a site for
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a Custom House at San Francisco, and appropriated an
additional sum of $10,000 for the extinguishment of any
claims which might arise in connection with that site.
(10 Stats. p. 559.)

(b) In the year 1854 the State of California was re-
quested by the United States of America to sell and con-
vey to the latter title to certain tide and submerged lands
in the City and County of San Francisco for said Custom
House site. The site thus sought to be acquired was,
on September 9, 1850 and continued to be until after
the year 1852, as depicted on the map published in 1853
by the United States through its United States Coast Sur-
vey, below the line of mean high water of the Bay of
San Francisco and then covered by the navigable waters
of said Bay. (23 Bancroft’'s Works, p. 628 footnote.)

(¢) Pursuant to such request of the United States, the
Legislature of the State of California enacted a statute
approved May 3, 1854, authorizing the Governor of the
State of California to convey to the United States said
site formerly covered by the navigable waters of the Bay
of San Francisco. Said site was described in said Act
of 1854 as being bounded on the North by Jackson Street,
on the East by Battery Street, on the South by Washing-
ton Street and on the West by Sansome Street. Said
statute provided that the value of the site should be ascer-
tained by appraisers in the manner fixed in said statute,
and that the site should be conveyed by the Governor
of the State of California to the United States in con-
sideration of the United States paying to the State of
California in cash one-half of the appraised value as de-
termined by said appraisers.
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(d) Appraisers were duly appointed in accordance with
that statute and determined the value of said custom house
site at $300,000.

(e) On or about September 4, 1854 the Governor of
the State of California executed and delivered a deed
conveying said custom house block site to the United
States of America in consideration of receiving in cash
the sum of $150,000 paid by the United States. (Journal
of the Assembly, 6th Session, 1855, pp. 26, 72.)

(f£) There having been some question as to the validity
of the grant of the United States Custom House site
contained in said Act approved May 3, 1854 as aforesaid,
the Legislature of the State of California enacted a fur- -
ther statute, approved March 30, 1868 (Stats. 1867-68,
p. 687), authorizing and directing the Governor of the
State of California, upon demand by the United States
Attorney for California, to convey to the United States
by good and sufficient deed, all the right, title and inter-
est which the State of California then had or might
thereafter acquire in and to said Custom House Site, de-
scribed in statute as follows:

“All that certain lot or block of land, or beach and
water property, in the City of San Francisco, bounded
on the North by Jackson Street, on the East by
Battery Street, on the South by Washington Street,
and on the West by Sansome Street, then the lot
or block of land known as and called the Custom
House Block; . . .”

(g) The Atforney General of the United States ex-
amined the title of the State of California to said tract of
tide and submerged lands thus conveyed to the United
States for a Custom House Site, and passed his opinion
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thereon, as defendant is informed and believes and there-

fore alleges.

2. Mare Island Grant:
(a) In the year 1853 the United States of America

was in process of acquiring all interests in and to the
upland of Mare Island in San Francisco Bay, California.
The Secretary of the Navy requested a title opinion from
the United States Attorney General in connection there-
with and also in connection with the title of the State of
California as to the shores of Mare Island, and tide and

submerged lands out to ship channel.

(b) On April 9, 1853 the Attorney General addressed
an opinion to the Secretary of the N avy. In said opinion
of the Attorney General, with respect to the title of
the State of California in and to that portion of Mare
Island below the line of mean high tide and adjacent

and submerged lands, stated as follows:

“Following up the suggestions and inquiry made by
Mr. Cooley, I am satisfied that the State of Califor-
wia may set up and probably maintain title as against
the United States to so much of Mare Island as is
subject to overflow by water, whether tidal or other-
wise, that 1s, at least, to all below high water mark.

“In the first place, the Supreme Court has decided
in the case of Pollard v. Hagan, 3 Howard 212, that
the shores of navigable waters, and the soils under
them were not granted by the Constitution to the
United States, but were reserved to the states re-
spectively, and the new states have the same right,
sovereignty and jurisdiction over this subject as the
ortginal states. This decision has been recognized
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and more than once reaffirmed by the Supreme Court.
See Goodrich v. Kibbe, 9 Howard 471-477, and Doe
v. Beebe, et al., 13 Howard 25. It is immaterial, -
under these decisions, whether the general sovereignty
of the United States, and their right of domain,
come by treaty with a foreign power or otherwise.
In all cases, on the admussion of any state into the
Union the land of the shores below high water mark,
passes to, and vests in that state by wvirtue of the
Constitution.

“In the second place, by act of Congress passed
the 20th day of September, 1850, all the swamp and
other overflowed lands in the State of Arkansas, made-
thereby unfit for cultivation are granted to said state,
and the provisions of the Act are extended to and its
benefits conferred upon each of the several states
of the Union in which such swamp and other over-
flowed lands may be situated. The State of Cali-
fornia had already, by Act of September 9, 1850, been
admitted into the Union and is, of course, entitled
to all uncultivated overflowed lands within its limits
as against the United States. It seems to me, that
on one or both of these grounds, the State of Califor-
nia may lay claim to all that of Mare Island which is
now below high water mark, and which is just as
necessary as the upland, Nay, more necessary for the
purposes of a Navy Yard. It will not avail anything
for the United States to acquire the upland, unless
it may construct wharves and docks, which of course,
must be situated on this very overflowed or tide
water shore land. Nay, how can the United States
enjoy the use of Mare Island as a Navy Depot while
its entive shore belongs to California who’s rights
of property may shut up the Island against access of
ships as effectually as if it were surrounded by a
wall of granite
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“I recommend that therefore, as indespensible pre-
requisites to any lawful expenditures of public money
on Mare Island:

* * X * * X * *

“Secondly, that the State of California be invited
to relinquish to the United States whatever claim, if

any, she may have, to the shores or overflowed lands
of Mare Island.”

(¢) The Secretary of the Navy, on October 3, 1853,
addressed a communication to the Governor of the State
of California, enclosing a copy of said opinion of the
Attorney General dated April 9, 1853. He there advised
that Congress had made preparations with a view to
establishing a Navy Yard at Mare Island; that under the
existing law no improvement could be commenced on
lands acquired by the United States until a favorable title
opinion had been rendered by the United States Attorney
General; and that in view of the Attorney General’s opin-
ion of April 9, 1843 aforesaid '

“the law will not allow me to commence these works
until some action on the part of said Legislature. 1
therefore request Your Excellency at your earliest
practical convenience, to invite the attention of the
Legislature to this subject in order that proper acts

may be passed ceding jurisdiction and relinquishing
title to Mare Island.”

(d) Pursuant thereto the Legislature of the State of
California enacted a statute approved May 11, 1854
(Stats. 1854, p. 48), among other things, granting and
conveying to the United States of America the title of
the State of California in and to

“such portions of the Island . . . as are over-
flowed, beach, or swamp lands, on the Eastern shore
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of the said Island, from the Southern point thereof
to a parallel intersecting the Northern point of the
highlands, and extending into the waters of the bay or
straits washing the Eastern shore of said highlands
of the Island, to the ship channel . . .’

3. Quarantine Station Grant:

(a) A site for a quarantine station in the Bay of San
Diego was requested by the United States to be conveyed
to it by the State of California.

‘ (b) Pursuant to such request the Legislature of the
State of California enacted a statute approved June 16,
1906 (Stats. 1906, p. 77) granting said request. Said
statute provided in part as follows:

“Upon the enactment of proper legislation by Con-
gress providing for the taking of the real property
hereinabove described belonging to the State of Cali-
fornia, situated in San Diego County, the Board of
State Harbor Commissioners for the Bay of San
Diego may, and is hereby authorized, to convey to the
United States for quarantine purposes the title to,
and cede to the United States Government jurisdic-
tion over the following described tidelands in San
Diego Bay: [particularly describing a parcel 1000
feet long and 600 feet wide of tide and submerged
lands adjoining the main ship channel at the entrance
to San Diego Bay].”

4. Naval Hospital Grant:

(a) A site for a naval hospital in the Bay of San
Diego was requested by the United States of America
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to be granted by the State of California and the City of
San Diego.

(b) Legislation pursuant thereto was enacted by the
State of California approved April 28, 1921 (Stats. 1921,
p. 54), thereby granting to the United States of America
a 17.04 acre parcel of tide and submerged lands to be
held by the United States for the  exclusive use of
its Naval Department as a site for a Naval Hospital.
Said statute recited that this 17.04 acre tract of tide
and submerged lands is the same tract of land conveyed
to the United States by that certain conveyance made
by the City of San Diego dated September 3, 1919, which
had been ratified, confirmed and approved by the electors

of the City of San Diego voting at a special election
held August 3, 1920.

5. Benicia Military Reservation Grant:

(a) A parcel of submerged land lying in front of the
Benicia Military Reservation in San Francisco Bay was
granted to the United States of America by the State
of California in the year 1935. In this connection de-
fendant alleges that:

(b) On October 17, 1933 the United States Secretary
of War addressed a communication to the Governor of
the State of California advising of the addition of a small
parcel of land to the Benicia Arsenal Military Reserva-
tion by Executive Order; and of a further addition to said
Reservation of a parcel of land acquired from the South-
ern Pacific Company in 1929. The Secretary of War
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there referred to an Act of the California Legislature,
approved March 9, 1897, by which

“all of the right, fitle and interest of the State of
California to the lands lying between high water
mark and a line 300 yards beyond low water mark
adjacent and contiguous to all the then reservation
wcluding Benicia Arsenal were ceded to the United
States. 1f such cession were now made by the State
of California for the submerged lands in front of
the lands referred to in the preceding paragraph it
would round out the reservation

“It is therefore requested that the State of Cali-
fornia cede to the United States:

“(3) All of its right and title and exclusive
jurisdiction over the lands between high water
mark and a line 300 yards below low water
mark lying adjacent and contiguous to the
lands acquired from the Southern Pacific Rail-
road Company in 1929, and to the parcel of land
lying in front of Lot 1, Section 6 described in
section (2) above and between the northerly line
of the lands in the rescrvation ceded by the Act
of March 9, 1897 and the present northerly line
of the reservation prolonged easterly to an inter-
section with a line three hundred yards below
low water mark.”
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A sketch showing the relation of the various parcels of
land in question was enclosed with said letter of the Sec-
retary of War and a copy of said sketch is attached
hereto.
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" As a result of said request and further correspondence
between the Secretary of War and the Governor of Cali-
fornia and other officials of both governments, the Legis-
lature of the State of California enacted a statute ap-
proved July 15, 1935 (Stats. 1935, p. 1672) conveying to
the United States of America

“the title of the State of California . . . in and
to the parcel of land extending from high water
mark out to the 300 yards below low water mark
lying adjacent and contiguous to the lands acquired
by the United States as an addition to Benicia mili-
tary reservation by deeds from Southern Pacific
Railroad Company and the Southern Pacific Com-
pany dated March 9, 1929 and March 26, 1931, and
to the lands hereinabove described in front of Lot
1, Section 6 and between the northerly line of the
lands ceded as a part of that reservation by the Act
of the Legislature of California approved March 9,
1897 . . . and the northerly boundary line of the
present reservation prolonged easterly to the inter-
section with the line three hundred yards out be-
yond low water mark . . .”
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B.
Grants by California Municipalities to the United
States.

The State of California, over a period of the last
forty years, has granted to the several coastal municipali-
ties tide and submerged lands lying within their respective
municipal boundaries, the grants to said municipalities in-
cluding, in most instances, the submerged lands extending
out three miles into the Pacific Ocean.

~ Said municipal grantees have been authorized by the
State of California, both by general legislation and by
spec1al legislation, to grant to the United States portions
of the tide and submerged lands within their municipal
tz)‘ou'ndaries. Some of the statutes generally authorizing
municipalities, to which the State of California has con-
veyed tide and submerged lands, to make grants thereof
to the United States, are the following:

(a) By Act of the Legislature approved May 28,
1913 (Stats. 1913, p. 470) it is provided that:

“Any municipal corporation to which tide-
lands and submerged lands situate within the
boundaries thereof have been granted by the
State of California is hereby authorized and em-
powered to grant portions of such lands to the
United States, for purposes of the United
States . . .7

provided that a majority of the electors of such
municipality approve thereof.

- (b) The Legislature enacted a statute, approved
June 14, 1929 (Stats. 1929, p. 1691) authorizing
any municipal corporation to which tide and sub-
merged lands situate within the boundaries thereof
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have been or may thereafter be granted by the State
of California, to grant all or any portion of such
tide and submerged lands to the United States
for public or governmental purposes, including mili-
tary or naval purposes of the United States, provided
that no such grant shall be made unless authorized
and approved by the vote of a majority of the electors
of such municipality. Said statute confirmed, rati-
fied and declared to be valid any graﬁt theretofore
made by any municipality to the United States of
any portion of the tide or submerged lands situated
within the boundaries of such municipal corporation
authorized by vote of a majority of the electors of
such municipality.

Numerous grants, leases, easements and other interests:
in and to tide and submerged lands, both under the coas-
tal waters of California and in its bays, harbors, rivers
and lakes, have been conveyed to the United States, pur-
suant to its request therefor, by the several municipal
grantees of the State of California, some thereof being
the following:

I
City of Newport Beach.

The City of Newport Beach made grants to the United
States of America of substantial portions of submerged
lands in the Pacific Ocean located outside of any har-
bor or bay and did so at the specific instance and re-

quest of the United States. In this connection defend-
ant alleges that:

1. The City of Newport Beach was granted all the
tide and submerged lands within its municipal bounda-
ries by the State of California by Act of the State Legis-
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lature approved May 25, 1919 (Stats. 1919, p. 1011).
Said Act grants
“ . . all the right, title and interest of the
State of California held by said State by virtue of
its sovereignty in and to all that portion of the tide-
lands and submerged lands within the present bounda-
ries of said City, and situated below the line of
mean high tide of the Pacific Ocean which border
upon and are in front of the upland now owned by
said City and such other upland as it may hereafter
acquire.”

to be held solely for the establishment and improvement
and conducting of the harbor.

By Act of the Legislature of the State of California
approved April 5, 1927 (Stats. 1927, p. 125), the State
of California granted to the City of Newport Beach all
the tide and submerged lands bordering upon, in and
under Newport Bay not theretofore granted to said City
nor to the County of Orange, for harbor purposes.

By Act of the Legislature of the State of California,
approved April 20, 1929 (Stats. 1929, p. 274), the line
of ordinary high tide of the Pacific Ocean was established
and declared thereby defining the limits of the grant of
tide and submerged lands made by the State of California
to the City of Newport Beach, as aforesaid.

By Act of the Legislature of the State of California,
approved June 15, 1929 (Stats. 1929, p. 1704), the Stdte
of California granted to the City of Newport Beach the
title of the State of California in and to all the tide and
submerged lands and filled lands bordering upon, in and
under the Pacific Ocean situated below the line of mean
high tide of the Pacific Ocean not theretofore granted
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to said City nor to the County of Orange, for harbor
. purposes.

2. The City of Newport Beach is a municipal corpo-
ration of the sixth class of the State of California. In
its Act of Incorporation under the Municipal Incorpora-
tion Act of the State of California, the westerly municipal
boundaries of the City of Newport Beach are fixed as
extending three miles into and along the Pacific Ocean
and running from the southerly to the northerly boundary
limits of said-City along a line three miles westerly of the
shore line of the Pacific Ocean.

3. The Chief of Engineers of the United States Army
on September 25, 1933, made a written report to
the Secretary of War recommending that the United
States undertake certain improvements in connection with
the entrance to Newport Bay and to said Bay by extend-
ing the jetties in the Pacific Ocean at the entrance of
Newport Bay, by dredging an éntrance channel 20 feet
deep and 500 feet wide, by enlarging the main inner chan-
nels and turning basins to 20 foot depth with increased
widths, and for other improvements, estimated to cost
$1,835,000, of which $633,000 was for jetty construc-
tion work. Said Chief of Engineers recommended to the
Secretary of War that such improvement be undertaken
by the United States providing that (i) local interests
would contribute half of the cost and (ii) the latter
would furnish free of cost to the United States all neces-

sary rights of way, and disposal areas for dredged mate-
rial.

- 4. The Secretary of War transmitted to Congress
said report of the Chief of Engineers recommending im-
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provements to the entrance of and to Newport Bay pur-
suant to congressional authorization and appropriation.

5. The United States required the City of Newport
Beach to furnish free of cost to the United States, in ac-
cordance with the recommendations of the Chief of En-
gineers, as aforesaid, and pursuant to authorization of
Congress title to submerged lands to be used for the base
of the jetties to be constructed in the Pacific Ocean at the
entrance to Newport Harbor.

The War Department, through its District Engineer
at Los Angeles, California, in January, 1934, designated
the parcels of submerged lands required to be granted to
the United States for the East Jetty and the West Jetty
located in the Pacific Ocean at the entrance to Newport
Harbor and of all sites for easements in connection there-
with.

On February 9, 1934, the War Department, through its
District Ingineer at Los Angeles, wrote the City of
Newport Beach and advised that it would be necessary
for the City of Newport Beach to execute a warranty
deed conveying to the United States the tracts of land
for the East Jetty and the West Jetty. Said letter ad-
vised said City, with respect to the title to said tracts
of land, as follows:

“The United States Attorney General’s Office has
to approve the title and deeds before fulfillment of
the law can be said to have been accomplished

“Evidences of title are required to be furnished
under such rules and regulations as the U. S. Attor-
ney General may direct, one of which is that a deed
shall be prepared and ‘submitted by the grantor for
acceptance’ on the part of the United States when
the validity of the title is established.
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““The office of the United States District Attorney
in Los Angeles has the detailed legal procedure on
file necessary to help your city (and county) attorney
in drawing up all of the papers in the manner re-
quired by the U. S. Department of Justice. These
requirements refer not only to the form of convey-
ance, but also to the proceedings which must be in ac-
cordance with city charter. There must also be
submitted, in due form, proof as to validity of title
and authority of grantor or grantors to so act.

“In connection with validity of title, an abstract is
preferable. However, if this is too slow and costly,
the U. S. Attorney General would probably be satis-
fied if the city would secure in lieu thereof, the fol-
lowing:

“(1) A certificate from the Surveyor General
of the State to the effect that these particular
parcels of land to be deeded had never been
conveyed by the State prior to the conveyance
to the city of Newport Beach;

“(2) A certificate from the City Clerk to the
effect that said parcels of land had never been
conveyed by the city and that there is no record
of such conveyance in his office other than the
one to the United States;

“(3) A certificate from the City Abstractor,
tracing the title from the State, through the city,
to the Umited States, showing title clear of
any claum, cwmbrance or prior conveyaice.

“While delivery is essential, it is not complete
until title proves good.

- “A quitclaim deed to the existing jetties is
also required.”

The representative of the United States District Attor-
ney’s office in Los Angeles, the City Attorney of the
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City of Newport Beach, and the City Engineer of the
City of Newport Beach, conferred on April 29, 1934,
regarding the method of conveying title to the United
States as required by the Act of Congress. The City
of Newport Beach, on May 2, 1934, advised the War
Department, through its District Engineer at I.os Angeles,
of said conference and reported thereon in part as fol-
lows:

“Mr. Powell [Deputy United States Attorney in
Los Angeles] recommended in place of a quit-claim
deed that the city give a warranty deed to all the
right, title and interest to the east and west jetties,
the warranty deed to include the right of extending
the jetty. He thought that this method of convey-
ance would be more acceptable as the State of Cali-
forunia has conveyed to the City of Newport Beach
certain rights to tidelands and submerged lands along
the Ocean Front and from the City limits of New-
port Beach extending three miles from the shore line.”

6. In order to grant the tide and submerged lands to the
United States as required by the Act of Cbngress, the
City of Newport Beach was required to obtain authoriza-
tion therefor from the qualified electors of said city at a
.special municipal election called for that purpose, in order
to comply with the Acts of the California Legislature
approved May 28, 1913 and June 14, 1929, above referred
to.

Accordingly, the City of Newport Beach held a special
municipal election on September 20, 1934 and submitted
to the qualified electors of said city five Propositions
involving the question of whether or not the five grants
of tide and submerged lands therein described should
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be made by the City of Newport Beach to the United
States of America.

Propositions Nos. 1 and 2 thus submitted to said electors
involved questions of whether or not the City of New-
port Beach shall grant to the United States Parcel A, being
approximately 113 acres, and Parcel B, being approxi-
mately 15 acre of tide and submerged lands located at the
shore end of West Jetty, including the rock groin at the
shore end thereof.

Said Proposition No. 3 involved the quesfion whether
the City of Newport Beach shall grant to the United
States Parcel C, being approximately one-half (15) acre
of tide and submerged lands adjacent to East Jetty.

Said Proposition No. 4 involved the question of whether
the City of Newport Beach shall grant to the United
States those tide and submerged lands described in
Parcel D thereof, being approximately 9 acres, and con-
stituting the main part of West Jetty. Said Parcel D
consists of a long narrow strip extending approximately
2000 feet into the Pacific Ocean, being about 190 feet
wide.

Said Proposition No. 5 involved the question of whether
the City of Newport Beach shall grant to the United
States those tide or submerged lands described ‘therein as
Parcel E, being approximately 12/3 acres, and lying in a
long narrow strip extending into the Pacific Ocean ap-

proximately 800 feet by approximately 100 feet in width.
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A sketch showing the five parcels described as Parcels
(A), (B), (C), (D) and (E) in the five Propositions
submitted to the electors of the City of Newport Beach
on September 20, 1934, is set forth as follows:

PROPOSITION NO.9
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The electors of the City of Newport Beach voted in
favor of each of said five Propositions and thereby au-
thorized the City of Newport Beach to grant to the
United States said five parcels of tide and submerged
lands lying in the Pacific Ocean outside the entrance to

Newport Bay Harbor.

7. The Ci‘ty Council of the City of Newport Béach,
on SeptemBer 20, 1934, adopted its five Resolutions Nos.
849, 850, 851, 852 and 853, reciting the results of said
election of September 20; 1934, and resolving that the
City of Newport Beach grant to the United States by
warranty deed to be executed by the Mayor and City
Clerk of said City, on behalf of said City, the real prop-
erty particularly described in each of said resolutions, be-
ing the same property particularly described as Parcels
(A), (B), (C), (D), and (E) in said five Propositions
heretofore submitted to said electors, as aforesaid.

Pursuant thereto and under date of September 25,
1934, the City of Newport Beach executed five warranty
deeds to the United States of America granting to the
United States for public and governmental purposes, lands
described as parcels (A), (B), (C), (D) and (E) as
aforesaid. Said deeds were transmitted to the War De-
partment through its District Engineer at Los Angeles
under date of October 3, 1934, by the City of Newport
Beach.

Said deeds were duly accepted by the United States
of America through its War Department by duly record-
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ing said five warranty deeds on March 5, 1935, with the
County Recorder of Orange County; Parcel (A) deed
being recorded in Book 740, Page 77, Official Records of
said County; Parcel (B) deed being recorded in Book
739, Page 219, Official Records of said County; Parcel
(C) deed being recorded in Book 741, Page 18, Official
Records of said County; Parcel (D) deed being recorded
in Book 738, Page 216, Official Records of said County;
and Parcel (E) deed being recorded in Book 737, Page
316, Official Records of said County.

8. Each of said five warranty deeds thus accepted by
the United States of America, as aforesaid, contained a
covenant on the part of the City of Newport Beach that
said City as grantor: '

[

is lawfully seized in fee simple of the
above described premises; that it has a good right
to convey; . . . and that said grantor and its
assigns will forever warrant and defend all of said
property so gtranted to the said grantee and its as-
signs against every person lawfully claiming the
same.”

9. The War Department through its Corps of En-
gineers, United States Army, under date of October 3,
1934, prepared three plats to be used as exhibits to said
five warranty deeds.

(a) The first of said three plats bore File No. 815A-1
and bears the legend thereon reading:

“Land and West Jetty thereon deeded to the
United States Government by the City of Newport
Beach, September 25, 1934. Consideration: $1.”
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Said plat also contains a statement of the area contained
in said grant of the site of West Jetty as being 8.361

A copy of said plat is set forth as follows:
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(b) The second of said three maps bears File No.
815A-2 and bears the legend:

“Land and West Jetty structures thereon deeded
to the United States Government by the City of
Newport Beach, September 25, 1934. Consideration
$1.,’

Said plat also contains a computation of the area of Par-
cels (A) and (B) shown thereon as containing a total

of 1.915 acres. A copy of said plat is set forth as fol-
lows:
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(c) The third of said three map plats is marked “File
No. 815A-3" and bears the legend thereon:

“Land and East Jetty thereon deeded to the United
States Government by the City of Newport Beach,

September 25, 1934, Consideration $1.”

Said map also contains a computation of the area of said

i of said plat is set forth as follows:

site of the East Jetty as containing 1.309 acres. A copy
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10. Said five warranty deeds, and the language there-
of, were prepared by the United States Attorney at Los
Angeles in conference with the City Attorney of said
City in order to meet the requirements of the Act of
Congress requiring a favorable opinion on title to prop-
erty being acquired by the United States.

11. Pursuant to authorization from Congress and the
Report of the Chief of Engineers, as aforesaid, requiring
the United States to be furnished free of cost to it of
disposal areas for the deposit of dredged materials in
improving Newport Harbor and entrance, the City of
Newport Beach executed a written permit or easement to
the United States granting to the United States permis-
sion and privilege to deposit dredged materials on city
owned lands below the line of ordinary high tide of the
Pacific Ocean in the City of Newport Beach.

Said instrument was exectued under date of August
18, 1934, and was acknowledged in writing by the United
States by its War Department. Said instrument con-
tained a covenant on the part of the City of Newport
Beach that, in consideration of the work and improve-
ment being done by the United States, said city:

“Specifically agrees with the said United States of
America . . . that the said City of Newport
Beach is lawfully seized in fee simple Of all tidelands
and submerged lands of the Pacific Ocean 11y the City
of Newport Beach . . .; that it has the legal
right to grant permission to said United States of
America . . . to dump all dredge materials along
" its said water front, aforesaid . . . and that said
City of Newport Beach will forever warrvant and
defend the title to the said tide or submerged lands,
on which dredge materials may be deposited

as aforesaid, Rt
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Said instrument thereupon provided that:

“It is further understood and agreed that upon the
acceptance by the United States of Amerca of this
permit, in writing, that the same shall be in full force
and effect and be binding legal obligations of the
City of Newport Beach.”

Said permit-easement instrument was prepared with the
assistance and cooperation of the United States Attorney
at Los Angeles, representing the United States of Amer-
ica in conjunction with the City Attorney of the City of
Newport Beach, and its language was carefully prepared
as a result of conferences held between said attorneys
and in order to accomplish the requirements of the Acts
of Congress requiring the United States Attorney to pass
a favorable opinion on instruments of that character.

IL.
City of Long Beach.

() -
The City of Long Beach was incorporated and its
municipal boundaries established in the following manner:

1. The City of Long Beach, a municipal corporation,
was first incorporated under the Municipal Incorporation
Law in the year 1887; it was thereafter disincorporated;
and again incorporated on December 6, 1897, under said
Municipal Incorporation Law.

In the year 1907, said City duly adopted a Freeholder’s
Charter in accordance with Article XI, Section 8, of the
California Constitution, which Charter was duly approved
by the Legislature of the State of California on February
26, 1907. (1907 Stats., p. 1176.) Said Charter was
amended in 1911 (1911 Stats., p. 1513), and in 1915



—184—

(1915 Stats., p. 1652). A new Charter was adopted by
the City of Long Beach, approved by the California Legis-
lature on April 14, 1921 (1921 Stats., p. 2054). Said
Charter of 1921, as amended from time to time, is now in
full force and effect.

By said Charter a Harbor Department was created un-
der the management of the Board of Harbor Commis-
sioners. By Section 225 of said Charter, as amended by
the Legislature in 1925 (Stats. 1925, p. 1342), all navigable
waters and all tide and submerged lands, filled or un-

filled, situated below the line of mean high tide within the
limits of the City of Long Beach and within its Harbor
District, are placed in the possession and under the control
of said Board of Harbor Commissioners.

By Section 229a of said Charter, it is declared that:

“All tide lands and submerged lands within the
harbor district, whether filled or unfilled, now owned
or hereafter acquired by the City of Long Beach, are
hereby declared to be required for use for purposes in
connection with, or for the promotion and accommo-
dation of commerce, navigation and fishery and shall,
except as hereinafter provided continue to be with-
held for such purposes. It shall be unlawful to grant,
sell, convey, alienate, transfer, or otherwise dispose
of, except as herein provided, any part of or any in-
terest in the water front, tide lands, submerged lands,
or appurtenances thereto belonging, owned, controlled,
possessed or held by the City of Long Beach in the
harbor district; provided that such grants of such

" land may be made to the State of California or to the
United States of America for public purposes when
authorized by a majority vote of the qualified voters
of the City, voting upon the question of authorizing
any such grant at an election.”
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Section 229 of said Charter authorizes said Board of
Harbor Commissioners to grant franchises and permits to
use the water frontagé in the Harbor District for pur-
poses connected with commerce, navigation and fishery for
periods not exceeding 30 years and subject to specified
conditions.

2. The southerly boundary of the City of Long Beach,
as established by the original Acts of Incorporation of
the City, and by the successive Charters, including the
present Charter of said City, has continuously been fixed
and established as extending three miles into the Pacific
Ocean between the easterly and westerly boundaries of
said City. The present Charter, in describing the bound-
ary of the City, establishes the easterly boundary line of
the City of Long Beach and proceeds with the descrip-

tion as:

113

the prolongation thereof to a point three
miles distant from the line of ordinary high tide of
the Pacific Ocean; thence westerly and parallel to
said line of ordinary high tide and three miles distant
therefrom to the prolongation southerly”

of the westerly boundary line of the City of Long Beach
on Terminal Island. (Stats. 1921, p. 2054.)

The easterly and westerly boundary lines of the City of
Long Beach have been changed and altered from time to
time until fixed and established as in the present Charter
of said City.
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(II)

The State of California made grants of tide and sub-
merged lands to the City of Long Beach in the following
manner :

1. On May 1, 1911, the State granted to the City of
Long Beach all tide and submerged lands situated
within the boundaries of said City, in trust for harbor
and park purposes. (1911 Stats., page 1304.) Said leg-
islative grant was amended by the 1925 Legislature (1925
Stats., page 235) and by the 1935 Legislature (1935
Stats., page 793).

2. Said grant of tide and submerged lands has
heretofore and in the year 1938, been adjudicated
by the Supreme Court of the State of California to have
conveyed to the City of Long Beach the fee simple title
to all tide and submerged lands within its city bounda-
ries, including all oil and gas and other minerals lying
in and under said tide and submerged lands, upon the
trusts and conditions set forth in said statute, with the
State of California reserving certain interests therein in
the event of breach of the trusts or conditions set forth
in said statute; and holding that the City of Long Beach
has a right thereunder to extract oil and gas in and under
said tide and submerged lands by and through operating
agreements, and to own, hold and use the proceeds there-
from for harbor and park purposes in accordance with the
Charter of the City of Long Beach. (Marshall v. City of
Long Beach (1938), 11 Cal. (2d) 609, 82 P. (2d) 362).
The California Supreme Court there held (p. 614), that:

“It is established law that the state became the
owner of tidelands in fee simple upon its admission
into the union, holding them subject to the public
trusts for navigation, commerce and fishing (Shively
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v. Bowlby, 152 U. S. 1; Borax Consolidated v. Los
Angeles, 296 U. S. 10) ; that it likewise became owner
of the minerals therein (Boone v. Kingsbury, 206
Cal. 148, 170); and it should reasonably follow that
it has the power to grant these lands to municipali-
ties, subject to those same trusts.”

(I1I)

The City of Long Beach constructed its Outer Harbor
in the Pacific Ocean and Bay of San Pedro, and the United
States of America actively participated therein, as fol-
lows: :

1. In the year 1924 the City of Long Beach estab-
lished a program for the construction of the Long Beach
Outer Harbor to be located entirely seaward of the line
of ordinary high tide along the ocean shore of the Har-
bor District of Long Beach. Said Harbor District was
an area bounded on the east by the westerly line of the
Los Angeles County Flood Control Channel and its pro-
longation into the Pacific Ocean, and on the west by the
City of Long Beach boundary line on Terminal Island and
its prolongation into the Pacific Ocean.

2. Said plan for the development of the Long Beach
Outer Harbor, adopted in the year 1924 as aforesaid, was
a part of a larger plan for the improvement, rearrange-
ment and enlargement of the entire Long Beach Harbor,
including its Inner Harbor, as well as its Outer Harbor;
and also for the enlargement and improvement of the Con-
necting Channel (Cerritos Channel) between the Long
Beach Inner ‘Harbor and the Los Angeles Inner Har-
bor; and including the extension of the outer breakwater
in the Pactfic Ocean and the Bay of San Pedro.

3. An Inner Harbor at Long Beach had been devel-
oped mainly by private interests commencing in the year
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1905, by the construction of (i) an Entrance Channel
at the mouth of the Old San Gabriel River where it
emptied into the Pacific Ocean and the Bay of San Pedro,
(i1) a Turning Basin adjoining said Entrance Channel,
(i) Channels Nos. 1, 2 and 3 extending easterly and
northerly from said Turning Basin, and (iv) a shallow
Connecting Channel with the Inner Harbor of Los Ange-
les (then Wilmington).

4. This 1924 improvement project had been the sub-
Ject of investigations and proceedings, not only by the
people of the City of Long Beach and the City of Los
Angeles, but also by the United States War Department,
through its Secretary of War and Chief of Engineers, its
Board of Engineers for Rivers and Harbors, its Division
Engineer, and its District Engineer at Los Angeles.

5. On March 21, 1924, a hearing was held on the
subject of said project by the United States Board of En-
gineers for Rivers and Harbors at Los Angeles, at which
representatives of the cities of Long Beach and Los An-
geles and others appeared and gave testimony, as contained
in House Document No. 349, 68th Congress, First Ses-
sion, pp. 52-92. '

6. A written report on said subject was submitted to
the Chief of Engineers of the United States Army, War
Department, by the United States District Engineer at
Los Angeles, California, on April 15. 1924, pursuant to
instructions contained in the River and Harbor Act of
Congress, approved September 22, 1922, Said report set
forth the details of the proposed plan of improvement for
the Long Beach and Los Angeles Inner and Outer Har-
bors. In this connection, said report considered the ad-
visability of Congress appropriating funds for the exten-
sion of the Los Angeles Outer Harbor breakwater to pro-
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tect the Long Beach Outer Harbor and entrance to its
Inner Harbor. The District Engineer there set forth the
estimated cost of extending the breakwater a distance of
approximately three miles and recommended that, as the
City of Long Beach would receive direct benefits result-
ing from the breakwater extension in the protection not
only of its ocean Entrance, but also of reclaimed sub-
merged areas along the ocean shore, it would be equitable
for the City of Long Beach, as well as the City of Los
Angeles, to be required to share in the cost of the con-
struction of the breakwater extension. In stating the bene-
fits to the City of Long Beach in the reclamation of sub-
merged lands in its Outer Harbor; the District Engineer
stated that the City of Long Beach would own the title
to this reclaimed submerged land and stated what his esti-
mate of the value of such lands of the City of Long Beach
would be, reporting, in part (House Document No. 349,
supra, pp. 46-47), that:

“The City of Long Beach would receive protec-
tion for its ocean entrance and for large areas of
valuable land that it could reclaim and to which it
would have title; possible westward travel of silt to
block its ocean entrance; and an eastern bulkhead
would be formed by the breakwater, for land re-
claimed east of the ocean entrance. . . . In the
case of both Long Beach and Los Angeles, they
would not have to resort to inland development at
greater cost than for development in the outer har-
bor under protection of the breakwater. . . . Land
on the south shore of Terminal Island can be re-
claimed very cheaply, as incidental to dredging opera-
tions in the inner harbors. Between Fish Harbor
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[on the ocean side of Terminal Island in the City of
Los Angeles] and the silt diversion channel [being
the easterly boundary of the Long Beach Outer Har-
bor District] under protection of the breakwater ex-
tension, perhaps 1,000 acres could be so reclaimed. A
reasonable estimate of the value of such land is $25,-
000 per acre, or an aggregate of $25,000,000 for the
1,000 acres. Title to this valuable frontage would
rest in the Cities of Los Angeles and Long Beach.
That land would, of course, be valuable even without
the breakwater protection; but its development by
slips and piers on the ocean side would largely en-
hance its commercial value. For such development,
however, a protecting breakwater would be needed.”

7. The Chief of Engineers submitted to the Secre-
tary of War, for transmission to Congress, the report of
the District Engineer dated April 15, 1924. The Chief of
Engineers there recommended to the Secretary of War and
to the Congress that the Congress adopt the project for
the improvement of the Long Beach and Los Angeles In-
ner and Outer Harbors and the extension of said break-
water, at a total estimated cost for the project of $17,-
000,000, of which the United States would be required to
furnish $10,000,000 with nominal maintenance. The Chief
of Engineers then recommended an initial appropriation
by Congress of $2,000,000, and further recommended that
if the City of Long Beach and the City of Los Angeles
gave assurance that they would assume one-half of the
initial cost estimated at $2,400,000, the breakwater would
be built on the site recommended by the District Engineer.
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The Chief of Engineers advised the Secretary of War
and the Congress in his said report that:

“Extension of the breakwater is considered desir-
able as a means of protection for terminals planned
to be developed on the south side of Terminal Island,
* % % the construction of piers in the outer harbor
is a part of a plan prepared by local interests for
comprehensive port development. * * * The Dis-
trict Engineer believes that the local benefits which
would reswult from the reclamation of land on Terminal
Island, under protection of the breakwater, make it
proper for local interests to bear a large part of the
cost of the breakwater construction.” (House Docu-
ment No. 349, supra, pp. 2-3.)

The Chief of Engineers then recommended to the Sec-
retary of War and to Congress, in said Report, that the
project of improvement be adopted by the United States
through its Congress and appropriations therefor be made
in accordance with the recommendations of the District
Engineer, as aforesaid, upon certain conditions specified by
the Chief of Engineers. The conditions recommended by
the Chief of Engineers respecting the Long Beach Outer
Harbor were that (i) the City of Long Beach and the
City of Los Angeles contribute half of the cost of the
breakwater, estimated at fourteen million dollars, with
funds being made available by the cities annually in
amounts equal to federal appropriations for the break-
water; and (ii) the City of Long Beach make provision
satisfactory to the Chief of Engineers and the Secretary
of War, before any federal funds are expended on the
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breakwater, for the construction by Long Beach of termi-
nal facilities in the Long Beach Outer Harbor east of the
main Long Beach Entrance Channel, such terminal facili-
ties to have a transshipment capacity of at least one mil-
lion tons per year of general cargo. (I ouse Document
No. 349, supra, p. 4.)

8. By Act of March 3, 1925 (43 Stats., Ch. 467),
Congress adopted the project as recommended by the Chief
of Engineers, as aforesaid, for the improvements of the
Inner and Outer Harbors of Los Angeles, which improve-
ments were to be made under the direction of the Secre-
tary of War and under the supervision of Chief of En-
gineers in cooperation with the Cities of Long Beach and
Los Angeles. Said Act provided, in part:

“* % * Tn accordance with the reports submit-
ted in House Document Number 349, Sixty-Eighth
Congress, First Session, and subject to the conditions
set forth in said document: Provided, that the amount
hereby authorized to be expended shall not exceed the
sum of $6,500,000: Provided further, that the Sec-
retary of War is hereby authorized to allow credits,
in such amount as may be determined as equitable by
the Chief of Engineers to local interests for such
work as they may hereafter do in the construction
of the breakwater if such work has been approved by
the Chief of Engineers prior to its commencement
and is in accordance with this project.”

By such enactment, Congress adopted the Reports of the
District Engineer and Chief of Engineers contained in
said House Document Number 349, as aforesaid, and like-
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wise adopted that portion thereof asserting and recogniz-
ing the title and ownership of the City of Long Beach in
and to the reclaimed submerged lands on Terminal Island
and in the Outer Harbor east of the Long Beach Entrance
Channel as directly and positively stated by the District
Engineer and Chief of Engineers in said Reports.
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9. The map set forth next following, being a copy
of the map prepared by the United States District En-
gineer at Los Angeles, accompanying his said Report of
April 15, 1924, contained in said House Document No.
349, as aforesaid, illustrates the proposed improvements
recommended to Congress in said House Document No.
349, as aforesaid, and particularly shows the proposed
breakwater extension joining the shore at the “Silt Di-
version Channel”, being the then eastern extremity of the
Long Beach Harbor District. This map also shows the
boundary line of the westerly boundary of the City of
Long Beach on Terminal Island, such line extending into
the Pacific Ocean and Bay of San Pedro from the ap-
proximate middle of Terminal Island. The submerged
lands proposed to be reclaimed from the Ocean, to which
Long Beach was thus declared to be the owner, lie east-
erly of said boundary line on Terminal Island. These are
the proposed reclaimed lands which the District Engineer
and Chief of Engineers advised Congress in said Reports
would be protected by the proposed breakwater extension
and would benefit the owners thereof, to wit, the City of
Long Beach and the City of Los Angeles, respectively. A
copy of said map is as follows: )
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© 10. In order to furnish the cooperation required from
the City of Long Beach, by the Reports of the District
Engineer and Chief of Engineers in House Document No.
349, as aforesaid, the City of Long Beach on May 8§,
1924, held a special municipal election and obtained au-
thority of its people to issue, and the City did thereupon
issue, bonds in the amount of five million dollars ($5,000,-
000) for specified improvements in the Inner and Outer
Harbors of the City of Long Beach. Said specified im-
provements included the construction of jetties and mov-
ing of existing jetties in the Outer Harbor; protection of
the Long Beach Harbor Entrance and Outer Harbor
through the breakwater extension; and the construction,
completion and repair of docks, wharves, piers, landings,
warehouses and other works necessary for the improve-
ment of said Harbor. The City of Long Beach thereupon
sold the bonds thus authorized and received from the sale
thereof approximately five million dollars ($5,000,000).
The total amount of said bond proceeds was disbursed
and expended by the City of Long Beach in the several
years following the issuance of said bonds exclusively for
said harbor improvements, such expenditures being for
rock work, dredging, reclamation of Terminal Island and
elsewhere in the Outer Harbor, structures, and facilities.

. 11. The City of Long Beach submitted an applica-
tion to the United States War Department for a permit
to build the breakwater in conformity with the breakwater
extension approved by Congress on March 3, 1925, as
aforesaid. The City of Long Beach stated in said ap-
plication that it was the owner of the submerged lands
upon which said breakwater was to be erected. Said per-
mit was granted by the War Department on March 7, -
1925.
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12. On March 10, 1925, the Chief of Engineers of the
War Department directed the District Engineer at Los
Angeles to notify the City of Long Beach that Congress
had provided, as above quoted from the Act of March 3,
1925, that if the City of Long Beach wished to make a
claim for credit, as provided in said Act of Congress, it
must make formal request to that end in advance of the
work and must further submit in advance a request for ap-
proval of Chief of Engineers of all plans, specifications
and contracts covering the work for which credit would
be claimed by the City. The City of Long Beach com-
plied with these directions of the Chief of Engineers and
furnished him with plans, specifications and contracts
covering the construction work of said breakwater exten-
sion in advance thereof.

13. The City of Long Beach thereupon caused to be
constructed at its own expense a 4,200 foot length of
breakwater extending on a prolongation of the westerly
line of “Silt Diversion Channel” from the shore approxi-
mately three-quarters of a mile into the Pacific Ocean and
the Bay of San Pedro. The total cost to the City of Long
Beach of such 4,200 foot length of breakwater was $906,-
493. The City thereupon reported to the District Engineer
that said breakwater had been completed in accordance
with the terms of the War Department permit, and said
District Engineer on October 11, 1928, so reported to the
Chief of Engineers.

14. The foregoing detailed facts concerning the con-
struction of said breakwater by the City of Long Beach
were reported to the Committee on Rivers and Harbors of
the House of Representatives of Congress in accordance
with the Resolution of said Committee adopted on Febru-
ary 25, 1927, as quoted in House Document No. 33,
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Seventy-first Congress, Second Session, pages 21-22. Said

Committee Resolution directed the Board of Engineers for

Rivers and Harbors of the War Department to review

the Reports submitted in House Document No. 349, supra,
“with a view to determining the advisability of modi-
fying or waiving any of the conditions of local co-
operations required as a precedent to the federal gov-
ernment’s expending funds for the construction of
the breakwater.” (House Document No. 33, supra,
page 11.)

Pursuant to said Committee Resolution, said Board of
Engineers made its investigation and report and recom-
mended to said Committee of Congress, which recom-
mendation was approved by the Chief of Engineers in his
Report to said Committee of Congress on April 11, 1930,
that the requirement for the City of Long Beach and the
City of Los Angeles to share half of the cost of construc-
tion of the breakwater extension should be waived in view.
of the cooperation already given by said cities. Said re-
port and recommendation to said Committee of Congress
stated in part:

“While the Board believes that the original recom-
mendation for breakwater construction was equitable,
it states that the provisions of local cooperation which
have already been carried out by the cities of Los An-
geles and Long Beach may be considered sufficient to
justify the United States in assuming the entire cost
of the breakwater construction now proposed.”
(House Document No. 33, supra, page 3.)

15. By Act of July 3, 1930 (46 Stats., Chap. 847),
Congress adopted the recommendations of said Board of
Engineers and said Chief of Engineers contained in said
Document No. 33 and thereby waived the conditions that



—198—

the City of Long Beach further share in the cost of the
breakwater extension. Said Act of Congress in this re-
spect provided in part that:

“The modification of the existing project recom-
mended in the reports submitted in * * * Rivers
and Harbors Committee Document No. 33, Seventy-
first Congress, Second Session, are hereby adopted
and authorized subject to the condition set forth in
the said documents.”

16. In order to comply with the conditions specified in
said House Document No. 349, the City of Long Beach
constructed, in its Outer Harbor east of the main Long
Beach Entrance Channel, terminal facilities having a cargo
capacity of at least one million tons per year. Construction
of such facilities was one of the conditions imposed by the
Federal Government for the extension of said breakwater,
as aforesaid. In this connection defendant alleges that:

(a) In the year 1928 the City of Long Beach held
a special municipal election to obtain the authoriza-
tion from its people to. issue, and it thereafter did
issue, bonds in the sum of approximately $2,700,000
for the purpose of obtaining proceeds to enlarge and
complete the improvement and facilites in the Long
Beach Outer Harbor. Pursuant thereto, said bonds
were sold and proceeds in the sum of approximately
$2,700,000 were received by the City.

(b) Said proceeds were disbursed in the several
years following said election for the exclusive pur-
pose of constructing Piers A and B in the Outer Har-
bor at a cost of approximately $1,350,000; for dredg-
ing a 35-foot depth channel in the Outer Harbor to
connect with the Outer Harbor Entrance Channel



—199—

Fairway to the 35-foot depth of water in the Pacific
Ocean and Bay of San Pedro; and for other harbor
improvements.

(¢) The foregoing expenditures of and improve-
ment made by the City of Long Beach in its Outer
Harbor were reported on September 30, 1929, by the
District Engineer at Los Angeles to the Chief of En-
gineers, and by the Chief of Engineers to the Com-
mittee on Commerce of the United States Senate on
April 11, 1930, as contained in Senate Document No.
130, Seventy-first Congress, Second Session, page 19,
where it is stated that:

“In February, 1929, the City of Long Beach
entered into a contract for the construction of
two overseas piers in the outer harbor. The im-
provement will provide three covered berths and
one open wharf costing, when completed, ap-
proximately $2,130,000 * * *  The comple-
tion of these piers will be in compliance with con-
dition (g) precedent to the extension of the ex-
isting Government breakwater to Long Beach.
See page 4, House Document 349, Sixty-eighth
Congress, First Session.”

(d) From 1926 to 1930, the City of Long Beach
dredged channels in the Outer Harbor to the 35-foot
depth to afford deep draft approach to Piers A and B
in its Outer Harbor. The materials obtained from
such dredging were used to fill in and reclaim the
submerged lands at Piers A and B and elsewhere in
the Outer Harbor. '
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17. Congress was advised of these facilities improve-
ments in the Outer Harbor in the report of the District
Engineer to the Chief of Engineers, dated January 16,
1930, and by the Chief of Engineers reported to the Com-
mittee on Commerce of the United States Senate on April
11, 1930, in said Senate Document No. 30, supra, at pages
30-32, where it is reported, in part:

“Outside the molls [located at the extension of
Long Beach Entrance Channel] the channel runs due
South [into the Pacific Ocean and Bay of San Pedro]
for 700 feet, to the 40-foot contour. It was dredged
[by the City of Long Beach] in 1926 to a depth of
40 feet for a width of 100 feet in the center, and to
a depth of 35 feet for a width of 100 feet on each
side, making a total channel width of 300 feet. Shoal-
ing since 1926 has reduced the controlling depth to 34
feet. * * * The City has let a contract to dredge
the approach channel and slip at Pier A and Pier B
in the outer harbor to 35 feet. These piers will be
used for general cargo. * * * TLong Beach has
already let a contract for this work at a cost of about
$200,000. The dredged material will be used to make
the fills at Piers A and B. The only question to be
decided, therefore, is whether or not the federal gov-
ernment ought to take over the maintenance of these
channels.”

The District Engineer and Chief of Engineers recom-
mended to the Senate Committee that such maintenance

work be borne by the City of Long Beach and not at the
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expense of the Congress (Senate Document No. 130,
supra, pages 4, 32).

18. The Congress adopted the recommendations of the
Chief of Engineers contained in said Senate Document No.

130 in its Act of July 3, 1930 (46 Stats. page 847), where
Congress provided, in part, that:

“The modification of the existing project recom-
mended in the reports submitted in Senate Document
No. 130, Seventy-First Congress, Second Session
* * * are hereby adopted and authorized subject
to the condition set forth in the said documents.”
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19. The Long Beach breakwater extension, the bulk-
head, fills, wharfs and sheds at Piers A and B in Long
Beach outer harbor and the channels dredged in the outer
harbor, as aforesaid, are depicted on the map prepared by
the District Engineer of Los Angeles dated January 16,
1930, accompanying his said report of said date, which
map is attached to said Senate Document No. 130, a copy
of which follows.
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20. The City of Long Beach has expended approxi-
mately $5,750,000 of capital outlay, in addition to the pro-
ceeds from the 1924 and 1928 Harbor Fund Bonds, afore-
said, for the improvement and construction of facilities
in its Quter Harbor, between the years 1925 and 1945.
These facilities include the construction of the Navy land-
ing facilities owned by the City of Long Beach, erected
on filled-in submerged lands in its Outer Harbor, for its
Piers D and E and extension of Pier A, and facilities con-
nected therewith, all located on reclaimed submerged lands
in its Outer Harbor.

(IV)

Some of the grants to the United States of leases and
other interests in and to the tide and submerged lands
owned by the City of Long Beach, situated in the Pacific
Ocean and Bay of San Pedro and in the Long Beach
Outer Harbor, are the following:

1. The United States of America entered into a lease
with the City of Long Beach on October 8, 1943, cover-
ing approximately 30 acres of submerged lands owned by
the City of Long Beach in its Outer Harbor, commonly
known as “Victory Pier.” Said Pier is that portion of
the Long Beach breakwater extending out into the Pa-
cific Ocean and the Bay of San Pedro a distance of ap-
proximately 4,690 feet.

(a) Said lease was executed upon a form prepared by
the United States of America, being its “U. S. Standard

Form No. 2 (Revised) approved by the Secretary of the
Treasury May 6, 1935.”
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(b) Said lease granted to the United States the right

during the existence of said lease, at the cost and expense
of the United States, to construct permanent and tempo-
rary facilities on and connected with said breakwater, in-
cluding an earth fill, together with quay wall, bulkhead,
rock revetments, approach fill, pavements, tracks, power
and water lines and other incidental structures within an
area therein described. The demised premises are located
on the harbor side of said breakwater, and contain ap-
proximately 30 acres. Access is afforded thereto from the
southerly line of Seaside Boulevard by way of Pico Ave-
nue extended, and that portion of existing Pier A located
in the Long Beach Outer Harbor easterly of the Transit
Shed thereof. Said lease provides that the demised prem-
ises shall be used exclusively for storage and marine
facility. The term of said lease was to end on June 30,
1947, or six months following the ratification by the
United States Senate of a Treaty of Peace between the
United States of America and its present war enemies,
whichever is sooner. The rental is one dollar for the term
thereof. The United States is granted an option to renew
the lease for an additional five-year period for a rental of
the additional sum of one dollar, with a proviso that no
renewal of such lease should extend the period of occu-
pancy of the demised premises beyond the termination of
the state of war and two years thereafter. The lease pro-
vides that the City shall not be required to undertake any
maintenance of facilities leased or constructed thereunder
by the United States, nor shall the City be required to do
any maintenance or dredging during the period of said
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lease within the channels adjacent to the demised premises
or the channels by which the demised premises are reached
from the Entrance Fairway.

(c) The United States thereby agreed to construct its
terminals on the demised premises to the lines, general
arrangement and quality of construction as shown on de-
signated drawings prepared by the United States District
Engineer at Los Angeles and approved September 17,
1942, by the lLong Beach Board of Harbor Commis-

sioners.

(d) It is specifically agreed, in Paragraph 15 of said
lease, that:

“The Lessor [City of Long Beach] hereby agrees
that the lessor will, upon termination, expiration or
cancellation of the lease, purchase from the Govern-
ment all permanent improvements and additions con-
structed by the Government in connection with the
facility, at a price and upon terms of payment to be
negotiated at the time of purchase.”

(e) The United States went into possession of said 30
acre parcel of submerged lands in the Pacific Ocean and
Bay of San Pedro under and pursuant to the terms of said
lease, has at all times since remained in possession there-
under, and has constructed marine and storage facilities
costing the United States in excess of $3,100,000.00.

The location of said demised premises in the Pacific
Ocean and San Pedro Bay is depicted on a map attached
to said lease as Exhibit A, a copy thereof being set forth

as follows:
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2. The United States of America by its Secretary of
the Navy, Claude A. Swanson, entered into a written
agreement accepting a “Revocable Permit” with the Board
of Harbor Commissioners of the City of Long Beach on
April 29, 1937, pursuant to Resolution No. 17 adopted by
said Board of Harbor Commissioners. Said Resolution
No. 17 declared that the

“tide or submerged lands [are] not required at this
time for purposes in connection with or for the pro-
motion and accommodation of commerce, navigation
and fishery,”

and authorized the Port Manager of the City of Long
Beach to issue a Revocable Permit for “he use of such
lands, as well as other and additional lands, by the United
States of America, for purposes therein set forth.

(a) By said Revocable Permit the City of Long Beach
and its Board of Harbor Commissioners granted to the
United States of America permission to use, in accordance
with the terms, conditions and limitations contained in said
permit, two parcels of tide and submerged lands in the
Harbor District of the City of Long Beach for a term
of one year ending on May 1, 1938.

(b) Parcel No. 1 thereof consisted of all reclaimed
lands, buildings, improvements and facilities forming
what was generally referred to as “Navy Landing,” on or
attached to Berth No. 11, located between Piers A and°B
of the Long Beach Outer Harbor, reserving certain space
to the City of Long Beach and portions of the buildings
located thereon.

(c) Parcel No. 2 consisted of a 2.41 acre tract of re-
claimed lands to be used for an auto parking area con-
. nected with said Navy Landing.
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(d) Parcel No. 3, consisting of a 5.1 acre tract of sub-
merged lands, is situated adjacent to Pier B, to be used
for a naval athletic field.

(e) All three of said parcels are situated upon reclaimed
submerged lands lying seaward of a line or ordinary high
tide as it existed prior to reclamation and filling by the
City of Long Beach, commencing in about the year 1924.

The locations of said three parcels are depicted on a
map attached as Exhibit A to said Permit, and a copy
thereof is set forth as follows:
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(d) Said Permit provided

(i) that Parcel No. 1 thereof shall be used exclusively
for loading and unloading personnel of the United States
Navy and loading of supplies for such ships;

(ii) that Parcel No. 2 shall be used exclusively for
parking automobiles belonging to United States Navy per-
sonnel or those authorized by the United States Navy;

(iii) that Parcel No. 3 shall be used exclusively for
the playing and carrying on of athletics now engaged in by
United States Navy personnel or persons permitted by the
United States Navy; ‘

(iv) that all uses permitted thereby must at all times
be exercised in full compliance with the City of Long Beach
Charter and all applicable laws;

(v) that the demised lands shall not be used for any
purpose other than as set forth therein, and that in no
event shall any of the lands be used for any purpose
which shall interfere with commerce or navigation or be

inconsistent with any of the

“trusts upon which any of said lands are or may
hereafter be held by said City of Long Beach”;

(vi) that the Permit was not assignable or transfer-
able;

(vii) that it was subject to all rights-of-ways which
at any time may be established by the Board of Harbor
Commissioners;
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(viii) that the land shall not be used in any
way to interfere with any plan of harbor im-
provement adopted by the City of Long Beach;

(ix) “that upon the expiration of this permit, whe-
"ther by revocation or otherwise, all wharves, piers,
docks, slips, bulkheads, sea wall and channels, and all
other permanent structures or improvements con-
structed or maintained hereunder, shall be or become
the property of said City of Long Beach without com-
pensation.”

(e) Said Permit was accepted in writing by the United
States, by its Secretary of the Navy, on April 13, 1937.

(f) Said Revocable Permit was renewed for a term end-
ing on April 30, 1939, by Revocable Permit issued pur-
suant to the Board of Harbor Commissioners Resolution
No. 49, and was accepted in writing on June 14, 1938 by
the United States of America, by William P. Leahy, Act-
ing Secretary of the Navy, upon substantially the same
terms and conditions as set forth in the original Permit

above mentioned.

(g) Said Revocable Permit was further renewed for a
term ending on April 30, 1940, pursuant to Board of
Harbor Commissioners Resolution No. 103 and was ac-
cepted in writing by the United States of America, by -
William D. Leahy, Acting Secretary of the Navy, on June
15, 1939, upon substantially the same terms and conditions

as the original Revocable Permit, above mentioned.
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3. The United States of America, by and through
its Navy Department, on November 24, 1943, made writ-
ten application to the Long Beach Board of Harbor Com-
missioners for a right to use portions of the submerged
lands in the Long Beach Outer Harbor at the Entrance
Channel for abutments for a proposed Retractable Pon-
toon Bridge over and across the Long Beach Harbor En-
trance Channel. Subsequently, on December 22, 1943, the
United States of Ameriéa, by written modification, re-
quested an easement for a temporary Retractable Pontoon
Bridge across said Entrance Channel. Pursuant thereto,
the Long Beach Board of Harbor Commissioners adopted
its Ordinance No. H. D. 120, on January 27, 1944, and
executed and delivered to the United States of America
a Permit covering the parcels of submerged land as re-
quested by the United States, as aforesaid, for the pur-
pose of installing, maintaining and operating a Retracta-
ble Pontoon Bridge over and across said Entrance Chan-
nel upon the terms and conditions therein specified. The
United States of America went into possession of said
parcels described in said Ordinance No. H.D. 120, and
are now in possession thereof under and pursuant to said
written lease and permit.

A copy of the map accompanying said application of

the United States for such Permit, is set forth as follows:
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4. On September 30, 1935, the Long Beach Board
of Harbor Commissioners, pursuant to Harbor Ordinance
No. 15, executed a written lease to the Army and Navy
Young Men’s Christian Association, as Lessee, of a site
located upon reclaimed submerged lands adjacent to Pier
A, for the construction of the Army and Navy YMCA
Building.

(a) By said Harbor Ordinance No. 15 the Board of
Harbor Commissioners determined that the demised
premises, being artificially filled tide and submerged lands
in the Harbor District of Long Beach are not required
for use in connection with commerce, navigation or fish-
ing, and that the granting of said lease of submerged and
tide lands to the International Committee of Young Men’s
Christian Associations for the erection and maintenance
of buildings and equipment for conducting an Army and
Navy YMCA, for a term of 40 years, at a rental of $1
per year, subject to readjustment of rental every 10
years, would not be inconsistent with the trusts upon
which the said lands are held by the City of Long Beach.

(b) The lease was granted upon specified terms, condi-
tions, covenants and limitations for the exclusive purpose
of maintaining an Army and Navy YMCA. Said lease
provided that upon expiration of the term of the lease, the
City of ILong Beach should have the option of keeping
all permanent structures or improvements constructed or
maintained thereunder by Lessee, without compensation to
Lessee, or to require Lessee to remove the same and leave
the demised premises in as good condition as when re-
ceived by it hereunder.

(¢) On October 31, 1941 the United States of America,
through its War Department, made written request to the
City of Long Beach to lease to the United States the
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southerly - 126 feet of the larger parcel of land then
under lease to the Army and Navy YMCA, as afore-
said. Pursuant thereto and on February 26, 1942, the
Board of Harbor Commissioners approved and gave its
consent to a partial assignment to the United States by
Lessee under said Harbor Ordinance No. 15, said ap-
proval and consent to said assignment being conditioned
upon said assignee being bound by and agreeing to carry
out and perform all the terms, provisions, conditions and
covenants of said lease granted by said Harbor Ordi-
nance No. 15 in so far as the lands described in said
assignment are concerned.

(d) Pursuant to said consent and approval of such as-
signment, the United States did, by and through its Federal
Works Agency, request and obtain an opinion from the
City Attorney of the City of Long Beach on July 7,
1942 concerning title to the demised premises, in which
said City Attorney advised said Federal Works Agency
in writing that the City of Long Beach is the sole and
exclusive owner of said real property in fee simple, stat-
" ing that

“I believe that I am entirely familiar with the facts
as well as the status of the law concerning legal title
to the real property subject to the lease made by the
City of Long Beach, as Lessor, to the International
Committee of Young Men’s Christian Associations,’
as Lessee pursuant to Harbor Ordinance No. 15,
an ordinance of the Board of Harbor Commissioners
of the City of Long Beach adopted September 30,
1935, a partial assignment of which was consented to
and approved by the Board of Harbor Commission-
ers on or about February 26, 1942. I am of the
opinion that the City of Long Beach is the exclusive
and sole owner of said real property in. fee simple.”
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.- (e) Pursuant to said consent and assignment of lease,
as aforesaid, the United States entered into possession of
said demised premises and constructed its improvements
on and upon the premises described in said partial assign-
ment and have ever since been and are now in possession
thereof.

(f) The United States of America, by and through its
Federal Works Agency, has paid to the City of Long
Beach the rental required by said lease, for and on behalf
éf said assignee, the United States of America.

5. On October 28, 1943, Contract No. W-04-353-Eng-
65 was entered into between the United States of Amer-
ica and the City of Long Beach wherein it was recited

(i) that the United States had undertaken, as a specific
part of the maintenance and improvement of existing river
and harbor works at Los Angeles and Long Beach Har-
bors, the dredging of the mouth of the Los Angeles River
Silt Diversion Channel as it entered the Pacific Ocean and
the Bay of San Pedro; '

(ii) that the-dredging was authorized by the Act of
Congress of October 17, 1940;

(iii) that the City of lL.ong Beach had requested, in
donnection with the Long Beach Harbor development, the
dredging materials be deposited in certain specified areas
in the Los Angeles Outer Harbor; and

- (iv) that the City would furnish, at no cost to the
Government, the areas upon which the dredged materials
should be deposited, and agreed to save the United States
harmless from any damages or claims arising out of per-
formance of the contract.
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(v) Itwas thereupon agreed that the City of Long Beach
would construct and maintain all levees necessary to con-
fine the dredged materials deposited in the Pier A, Pier D
and the East Fill as shown on designated drawings. In
consideration of the excess cost to the United States aris-
ing under said contract, the City of T.ong Beach agreed to
pay the United States for the increased cost, plus a
specified amount for overhead and engineering; the total
excess cost to the United States which the City agreed
to pay being estimated at the sum of '$175,000, which said
sum the City agreed to pay upon acceptance and approval
of said contract.

Said dredging work was performed by the United
States. The dredged materials were deposited in the areas
designated, including “Area J,” immediately adjacent to
and easterly of the Long Beach breakwater and Pier A
adjacent thereto, hereinafter more particularly referred to.
The City of Long Beach duly paid the said sum of $175,-
000 to the United States of America therefor.

6. On March 15, 1939 the City of Long Beach en-
tered into four Drilling and Operating Contracts with the
Long Beach Oil and ‘Development Company, a corpora-
tion, covering parcels therein described as “W,” “X.)”
“Y,” and “Z.” A similar Drilling and Operating Con-
tract was entered into between the City of Long Beach and
the Long Beach Oil and Development Company on Janu-
ary 2, 1942 covering the parcel therein described as “Z-1,”
and a sixth Drilling and Operating Contract was entered
into between the same parties on August 3, 1944, covering
the parcel therein described as “J.”

(a)' Said parcel W is situated Westerly of the Entrance
Channel, and consists entirely of filled and reclaimed sub-
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merged land, and extends into the Pacific Ocean and the
Bay of San Pedro approximately 14 mile from the line
of ordinary high water prior to such filling and reclama-

tion.

(b) Said Parcel X lies immediately east of and adjacent
to the East line of the Long Beach Entrance Channel
and likewise extends approximately 14 mile into the Paci-
fic Ocean and the Bay of San Pedro seaward of the
line of ordinary high water prior to the reclamation
and filling of the former submerged lands.

(c) Parcel Y lies East of and adjoins said Parcel X;
Parcel Z lies Easterly of said Parcel Y; both of said
parcels being reclaimed tide and submerged lands.

(d) Parcel Z-1 lies immediately East of and adjacent to
Long Beach breakwater and Pier A, and extends into
the Pacific Ocean and Bay of San Pedro in excess of
one-half mile from the line of ordinary high water prior

to reclamation and filling of said area.

(e) Parcel J lies East of said Parcel Z and likewise ex-
tends approximately one-half mile into the Pacific Ocean -
and Bay of San Pedro from the line of ordinary high

water.

(1) Said Long Beach Oil and Development Company,
pursuant to said six Drilling and Operating Contracts with
the City of Long Beach, has drilled and is now operating
and producing from 193 oil and gas wells surfaced upon
drill sites located within said Parcels W, X, Y, Z, Z-1 and
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J, respectively. The bottom of many of said wells is
located some distance seaward from the surface location,
having, in many instances, been slant drilled in accord-
ance with the terms of said contracts. Many of said
wells are producing from well-holes bottomed in the so-
called Terminal or Ranger Zones at points the vertical sur-
face location of which is distant approximately one mile
into the Pacific Ocean and the Bay of San Pedro from
the shore line thereof.

(g) The City of Long Beach has received, since the
year 1939, from said Long Beach Oil and Development
Company, as net revenue to the City from proceeds of oil
and gas produced from said 193 wells, to September 30,
1945, the sum of approximately $14,720,000.

(h) Under Section 229-X of the Charter of the City of
Long Beach, added by amendment in the year 1937 (1937
Stats. p. 2939), as amended, all net revenues derived by the
City of Long Beach and its Board of Harbor Com-
missioners from the proceeds of oil and gas produced
from in, or under the tide and submerged lands of the
City, are required to be deposited into the Harbor Re-
venue Fund and used exclusively for harbor develop-
ment, improvement, maintenance, and other harbor pur-

poses.

All funds thus derived from the proceeds of the oil
and gas produced from said 193 wells have been and the
same are now being devoted exclusively to harbor pur-

poses, including the payment of principal and interest



on the 1924 and 1928 Harbor Bonds issued by the City
of Long Beach for the creation-and development of its

Outer and Inner Harbors, as hereinabove alleged.

(i) In the year 1939 the Committee on Public Lands
and Surveys of the United States Senate, 76th Congress,
First Session, was fully informed of the four Drilling and
Operating Contracts executed on March 15, 1939, between
the City of Long Beach and Long Beach Oil and Develop-
ment Company aforesaid, and of the revenues being or
to be derived therefrom, the proposed location of the
wells that were then being drilled thereunder as being
situated and bottomed and to be produced and drilled
from, in and under tide and submerged lands of the
City of Long Beach in its Outer Harbor; and likewise
of the provisions of Section 229-X requiring all oil and
gas revenues to be deposited in the Harbor Revenue Fund
and to be used exclusively for harbor purposes; and
copies of said contracts between the City of Long Beach
and the Long Beach Oil and Development Company cov-
ering said Parcels W, X, Y and Z were filed with said
Senate Committee and made a part of its records in the
proceedings and hearings held from March 27 to March
30, 1939, inclusive. The then City Attorney for the City
of Long Beach made a full and complete statement to
said Senate Committee of the ownership of the City of
Long Beach of the tide and submerged lands out to
three miles into the Pacific Ocean and of a strip three
miles wide along the Pacific Ocean; and of the basis of its
title being deraigned from the State of California, the
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owner thereof by virtue of its sovereignty, and a state-
ment of the development for oil and gas purposes of
said tide and submerged lands and of the provisions
of Section 229-X of the Charter amendment of 1937 as
aforesaid. Said City Attorney likewise advised of the
expenditures that had been made over the years by the
City of Long Beach and of the numerous recognitions
by the United States, its various branches, departments
and agencies, of the ownership of the City of Long Beach
of the tide and submerged lands within its boundaries,
extending three miles out into the Pacific Ocean. [Hear-
ings before the Committee on Public Lands and Surveys
U. S. Senate, 76th Congress, First Session, S] Reso-
lution 83 and SJ Resolution 92 of March 27-30, 1939, in-
clusive, pages 281-330.]

Although the 76th Congress in the year 1939 had before
it proposed resolutions calling for proceedings to declare
the alleged ownership of the United States in and to the
tide and submerged lands along the coast of the State
of California, said resolutions were defeated, failed of
passage in the Congress of the United States, and no
action was taken or asserted by the Congress of the
United States or any of its branches or agencies in the
intervening six years until the filing of this complaint,
despite the knowledge of Congress, gained at the hearings
aforesaid, of the large expenditures made and being made
by the State of California, the City of Long Beach, and
other grantees and lessees of and from the State of Cali-
fornia.
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ITI.
City of Los Angeles.

(1)
The City of Los Angeles was established, its bound-
aries were fixed, and title to all tide and submerged lands
within its boundaries were granted to it by the State of

California, in the following manner:

1. The City of Los Angeles is a municipal corporation,
chartered with a Freeholder’s Charter in the year 1889
(Stats. 1889, p. 455), in accordance with Article XI, Sec-
tions 6 and & of the California Constitution. A new Char-
ter of the City of Los Angeles was established in the year
1925 (Stats. 1925, p. 1024) as thereafter amended from

time to time.

2. The City of Los Angeles is the legal successor of
the Pueblo of Los Angeles organized in the year 1784
under the laws of the Kingdom of Spain; and likewise of
the Pueblo of Los Angeles under the laws of the Repub-
lic of Mexico; and is likewise successor of City of Los
Angeles as organized under the California Constitution
of 1849 and by statute enacted by the legislature of the
State of California in 1850 (Stats. 1850, p. 155) as
amended from time to time.

3. The City of Los Angeles consolidated with the
Town of Wilmington and the City of San Pedro on or
about August 28, 1909, under the Consolidation Act of
1909. Said City of San Pedro was incorporated as the
Town of San Pedro on or about March 1, 1888, and was
reincorporated as a City of the Sixth Class on March 7,
1905, under the provisions of the Municipal Incorporation
Act.
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The Town of Wilmington was duly incorporated on
December 27, 1905, under the Municipal Incorporation
Act.

On or about November 30, 1906, there was duly an-
nexed to the City of San Pedro, a certain area including
the subdivision known as East San Pedro, being a sub-
stantial portion of Terminal Island bordering on the Pa-
cific Ocean and Bay of San Pedro. Said area had
formerly been claimed by the City of Long Beach as being
within its westerly boundary.

4. By reason of the consolidations and annexations
aforesaid, the southwesterly and seaward boundary of the
City of Los Angeles was established as the southwesterly
boundary of the County of Los Angeles. As of the date
such consolidations and annexations took place, at all times
since such dates, and at the present time, the southwest-
erly boundary of the County of Los Angeles has been
established and fixed by the Legislature of the State of
California as being coincident with the southwesterly
boundary of the State of California (California Political
Code, Sec. 3927), as hereinabove alleged. Hence, the
southwesterly boundary of the City of Los Angeles is co-
incident with a line paralleling the coast of the State of
California distant therefrom three English miles in the
Pacific Ocean, said line being measured parallel to a line
joining the extremities of indentations and bays along the
coast of California. By reason thereof the boundaries of
the State of California, of the County of Los Angeles,
and of the City of Los Angeles, in the vicinity of the
former City of San Pedro and Town of Wilmington, is
a line three miles seaward from and parallel to a line
tangent to and joining Point Fermin and Point Lausen,
which said points mark the limits of the Bay of San
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Pedro, with the Bay of San Pedro lying northeasterly of
said last mentioned line.

5. By Act of the Legislature of the State of California
approved May 1, 1911 (1911 Stats., p. 1256), the State
granted to the City of Los Angeles the title of the State

“held by said State by virtue of its sovereignty, in
and to all tide lands and submerged lands, whether
filled or unfilled, within the present boundaries of
said City, and situated below the line of mean high
tide of the Pacific ocean, or of any harbor, estuary,
bay or inlet within said boundaries”

to be held in trust for harbor purposes. Said Act was
subsequently amended with the enlargement of the coastal
boundaries of the City of Los Angeles, so as to grant to
the City all tide and submerged lands within its westerly
and southwesterly boundaries as established from time to
time and as presently established. (1917 Stats., p. 159;
1929 Stats., p. 1085.)
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(1I)
The Harbor of Los Angeles may be generally described
in the following manner:

1. The harbor known as the Harbor of Los Angeles is
situated at the westerly end of San Pedro Bay in the Pa-
cific Ocean. The harbor consists of a so-called Outer Har-
bor and an Inner Harbor. The Outer Harbor consists of
that portion of the Pacific Ocean and San Pedro Bay de-
voted to harbor purposes lying generally northerly of the
breakwater extending from approximately Point Fermin
southeasterly into the Pacific Ocean and Bay of San
Pedro, and lying immediately to the east of the easterly
bluff of Point Fermin and San Pedro. This portion of
the Harbor has been generally designated as San Pedro
Harbor.

2. The Inner Harbor consists of those improvements
for harbor purposes made within the area of the former
Town of Wilmington reclaimed from low lying flats north
of Terminal Island. This area was originally known as
the Harbor of Wilmington.

3. The harbor developments of Wilmington Harbor
have proceeded with the development of the Entrance
Channel, the East Basin, Turning Basin, West Basin and
Cerritos Channel. The Inner Harbor is connected with
the Outer Harbor by the so-called Main Channel or En-
trance Channel now approximately 1000 feet in width.

4. The limits of reclamation have been determined and
fixed by the United States War Department in the estab-
lishment of the harbor line first established in the year
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1891 and changed from time to time thereafter. These
harbor lines consist of a Pierhead Line beyond which
wharves or other structures are not permitted to extend
into the navigable waters of the channels; and Bulkhead
Lines establishing the limit behind which owners are per-
mitted to fill or otherwise reclaim and develop the land,

whether tidelands, or submerged lands, or uplands.

5. In the year 1850 and prior thereto the westerly
limits of San Pedro Bay consisted of a headland or bluff
known as Point Fermin. The east face of said Point rose
abruptly above the waters and adjacent channels and lay
in a north and south direction. The northerly shore of
San Pedro Bay was formed by a long, regular, crescent
beach extending generally from Point Fermin Bluff to
Point Lasuen on the south. This beach, in the four miles
southward from Point Fermin, fronts upon a narrow up-
land or island formed by sand -dunes and vegetation,
formerly called Rattlesnake Island, now called Terminal-
Island. To the north of this beach and upland was a low,
flat, marshy area into which the Old San Gabriel and the
Los Angeles Rivers emptied, and thence flowed into the
Pacific Ocean at either end of said Rattlesnake Island.
Said low, flat, marshy area was threaded with sloughs and
channels and was known as Wilmington Lagoon, or the
Inner Bay of San Pedro. Close to the bluff of Point
Fermin was the main Inner Channel. This channel emptied
into the Bay of San Pedro flowing between said Bluff
and the westerly end of Rattlesnake Island over a long
sand bar. Southwesterly from the end of Rattlesnake
Island and approximately one mile distant therefrom, sit-
uated in the Pacific Ocean and San Pedro Bay, was a well
defined, precipitous rock and upland known as Deadman’s
Island.
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(I1I)
The United States has surveyed this Harbor of Los

Angeles from an early date and has participated in its
development in the following manner:

1. Congress, by Act of August 17, 1848, directed the
United States Coast Survey to survey and chart the west-
ern coast of North America. The United States Coast
Survey thereupon caused a series of maps and charts of
' the Pacific Ocean to be prepared. In the year 1852 the
United States Coast Survey made a reconnaissance of San
Pedro Harbor, followed by hydrographic surveys in the
years 1854 and 1859. Thereafter, pursuant to Acts of
Congress, the United States Coast and Geodetic Survey
caused topographic and hydrographic surveys to be made
of the harbors known as Wilmington Harbor, San Pedro
Harbor, and Los Angeles Harbor; and prepared and pub-
lished maps and charts thereof.
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A copy of the 1859 United States Coast Survey map
upon which have been superadded the harbor lines estab-
lished therein by the United States, as aforesaid, as the

same were in effect in the year 1940, is set forth as fol-
lows:



L R
o P )
—— e el

B T ST D SOTOS gy e

Sy Jo Fuydwalots | e
Sy Ny oo bt dosmu ey muo? venn
“o o8y, v e OE
0“.\- Q \ [ 4 \0\ rhuipunes re;mec W
YOTALH STIIONE SO7 N e e T

mourbug oqey b o #3150

R e

- F7i0Nn

}l-..ll.ﬂlﬁ ,l

A0 18 = R Bl o




—220—

For purposes of illustrating the transactions herein-
after alleged between the City of Los Angeles and the
United States, a photograph showing a major portion of
the Los Angeles Harbor is set forth as follows:
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2. Since the year 1869 the Secretary of War, the War
Department of the United States, the Chief of Engineers
of the United States Army, the United States Division
Engineer, the local agency known as the United States
District Engineer Office at Los Angeles, and since 1902
the Board of Engineers for Rivers and Harbors, have
been immediately in charge of certain phases of improve-
ments in the San Pedro, Wilmington and Los Angeles
Harbors. In connection therewith said agencies have made
and platted surveys thereof, have established harbor lines
in the years 1891, 1908 and 1911 and have modified the
same from time to time; have furnished reports required
by Congress and by Federal agencies of administration;
and have supervised the work of improvement of the chan-
nels of said harbor and the construction of said break-
water. Such improvements, however, by the United States
and its officers above mentioned have not included the con-
struction, maintenance, supervision or financing of any
port improvement, such as slips, docks, terminals, bulk-
heads, warehouses, wharves, sheds, streets, railroads and
the like, but these latter have been constructed, financed
and furnished by the City of Los Angeles and private in-
terests within Los Angeles Harbor.

3. The development of the Harbor of Los Angeles is
set forth in detail in the Annual Reports of the District
Engineer of the Corps of Engineers, United States Army,
to the Chief of Engineers, United States Army; from said
Chief of Engineers, United States Army, to the Secretary
of War; from the Board of Engineers for Rivers and
Harbors to the Secretary of War; and from the Secre-
tary of War to the Committees on Commerce and Navi-
gation and on River and -Harbor Improvement, and to
other Committees of the Senate and House of Representa-
tives of Congress. Various of said reports were severally
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adopted by the Congress of the United States in the
passage of River and Harbor Acts, designated below.
Said Acts of Congress are as follows:

Act of June 10, 1872 (17 U. S. Stats. ¢. CDXVI);
Act of March 3, 1875 (18 U. S. Stats. ¢. 134);
Act of June 18, 1878 (20 U. S. Stats. c. 264);
Act of March 3, 1879 (20 U. S. Stats. c. 181);
Act of June 14, 1880 (21 U. S. Stats. c. 211);
Act of August 2, 1882 (22 U. S. Stats. c. 375);
Act of July 5, 1884 (23 U. S. Stats. c. 229);
Act of August 5, 1886 (24 U. S. Stats. c. 929);
Act of August 11, 1888 (25 U. S. Stats. c. 860);
Act of September 19, 1890 (26 U. S. Stats. c.
907); '
Act of July 13, 1892 (27 U. S. Stats. c. 158);
Act of June 3, 1896 (29 U. S. Stats. c. 314);
Act of February 17, 1897 (29 U. S. Stats. c. 236);
Act of June 4, 1897 (30 U. S. Stats. c. 2);
Act of July 1, 1898 (30 U. S. Stats. c. 546);
Act of March 13, 1899 (30 U. S. Stats. c. 424);
Act of March 3, 1901 (31 U. S. Stats. c. 853);
Act of June 13, 1902 (32 U. S. Stats. c. 1079);
Act of June 28, 1902 (32 U. S. Stats. c. 1301);

Act of March 3, 1903 (32 U. S. Stats. c. 1007);
Act of April 28, 1904 (33 U. S. Stats. ¢. 1762);
Act of March 3, 1905 (33 U. S. Stats. ¢. 1482);
Act of March 3, 1905 (33 U. S. Stats. c. 1483);
Act of June 30, 1906 (34 U. S. Stats. c. 3914);
Act of March 2, 1907 (34 U. S. Stats. ¢. 2509);
Act of March 4, 1907 (34 U. S. Stats. c. 2918);

Public Resolution 14, March 26, 1908 (35 U. S.
Stats. No. 14, p. 569);

Act of March 3, 1909 (35 U. S. Stats. c. 264);

Act of March 4, 1909 (35 U. S. Stats. c. 299);

Act of June 25, 1910 (36 U. S. Stats. c. 382);

Act of July 25, 1912 (37 U. S. Stats. c. 253);
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Act of March 4, 1913 (37 U. S. Stats. c. 144);

Act of March 4, 1915 (38 U. S. Stats. c. 142);

Act of July 27, 1916 (39 U. S. Stats. c. 260);

Act of August 8, 1917 (40 U. S. Stats. ¢. 49);

Act of July 18, 1918 (40 U. S. Stats. c. 155);

Act of March 2, 1919 (40 U. S. Stats. c. 95);

Act of June 4, 1920 (41 U. S. Stats. c. 228);

Act of June 5, 1920 (41 U. S. Stats., Part I, c.
252);

Act of September 22, 1922 (42 U. S. Stats. «c.
427); '

Act of March 3, 1925 (43 U. S. Stats. c. 467);

Act of July 3, 1930 (46 U. S. Stats. c. 847);

Act of August 30, 1935 (49 U. S. Stats. c. 831);

Public No. 868, Chap. 895, 3rd Session, 76th Con-
gress, Approved October 17, 1940.

4, The improvement of San Pedro Harbor was first
recommended in the years 1869 to 1871 by the Board of
Engineers. The Secretary of War, in his Annual Report
for 1871, recommended to Congress that an appropriation
be made *for the construction of a jetty or breakwater
7000 {feet long between the points known as Deadman’s
Island and the westerly tip of Rattlesnake Island for the
purpose of deepening the water in the entrance channel and
in the inner channel and of confining the flow of water
from the Inner Harbor to the Outer Harbor. Said work
was authorized by the River and Harbor Act of June 10,
1872 and subsequent acts.

5. The United States Engineer, pursuant to said Acts
of Congress, proceeded to construct such jetty or break-
water connecting Deadman’s Island and the westerly tip
Rattlesnake Island, which breakwater was thereafter
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known as the East Jetty. Said breakwater was completed
in the year 1881. Another breakwater was constructed
on the west side of the main or entrance channel begin-
ning in the year 1876, which breakwater was thereafter
known as the West Jetty.

(IV)
Title to portions of the submerged lands in the Pacific
Ocean and Bay of San Pedro was ruled by the Department
of Justice as early as 1902 to be held by the State of Cali-

fornia.

1. The effect of the construction of the said East Jetty,
beginning in the year 1872, was, among other things, to
cause an artificial accretion of land to form against the
easterly side of said Jetty and the southerly shore of
Rattlesnake Island, thereby extending Rattlesnake Island
into the Pacific Ocean and Bay of San Pedro in a south-
erly and easterly direction. Since the year 1872, hundreds
of acres of upland have accreted or been artificially re-
claimed by filling in along the easterly side of East Jetty
and the gradual extending of the shore of Rattlesnake
(now Terminal) Island.

2. The question of title and ownership of the land
thus artificially formed easterly of the East Jetty and ex-
tending into the Pacific Ocean and Bay of San Pedro on
the westerly end of Rattlesnake Island, as aforesaid, was
raised. The United States District Engineer at TL.os An-
geles requested an opinion from the United States Attor-
ney in the year 1902 as to whether the title to these arti-
ficial accretions formed against the East Jetty breakwater
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were owned by the State of California or were owned by
the United States of America.

3. In the records of the United States District En-
gineer’s Ofhce entitled “Letters Received Vol. 2, Wilming-
ton Harbor, January 1899-January 1903”, p. 91, there is
recorded a written opinion of L. H. Valentine, United
States Attorney at Los Angeles, written to Captain Edgar
Jadwin, United States District Engineer Officer, Los An-
geles, dated February 28, 1902, stating. that title to all ac-
cretions which have formed upon tide and submerged lands
and against the East Jetty breakwater constructed by the
United States belong to the State of California and not
to the United States.

(V)

Thereafter the United States recognized and asserted
the title to the State of California, its grantees or lessees,
in and to the reclaimed and artificially accreted lands east-
erly of the East Jetty Breakwater, and upon tide and
submerged lands extending into the Pacific Ocean and San
Pedro Bay in front of Rattlesnake (Terminal) Island.

1. One of such acts of recognition of the State’s own-
ership and that of its grantee, the City of Los Angeles,
of such portions of submerged lands formed in the Pacific
Ocean and San Pedro Bay relates to a lease by the City
of Long Beach in the year 1905 to a portion of submerged
land in an area now within the boundaries of the City of
Los Angeles.

2. Prior to the consolidation and annexation of the
City of San Pedro and Town of Wilmington to the City
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of Los Angeles in the year 1909, as aforesaid, both the
City of Long Beach and the City of San Pedro claimed
that the westerly portion of Terminal Island was situated
within the jurisdiction of each respective municipality.
This dispute as to the westerly boundary of the City of
Long Beach was not determined until the boundary was
fixed in the Charter of the City of Long Beach approved
by the Legislature on February 26, 1907, as above alleged,
at which time the westerly boundary of the City of Long
Beach was fixed at the westerly line of Block 10 in East
San Pedro Tract as per a recorded map, being approxi-
mately in the middle of Terminal Island.

3. Commencing in 1891, Los Angeles Terminal Rail-
way Company, a corporation, constructed its main line
from Los Angeles to Long Beach, thence westerly along
the shore of Terminal Island to its harbor terminus at the
westerly tip of Terminal Island, being at the easterly end
of the East Jetty breakwater between Terminal Island and
Deadman’s Island, as aforesaid. San Pedro, Los Ange-
les and Salt Lake Railroad Company was the successor in
interest of Los Angeles Terminal Railway Company in
about the year 1901.

4. On October 2, 1905, the City of Long Beach ex-
ecuted a written lease with San Pedro, Los Angeles and
Salt Lake Railroad Company (hereinafter sometimes re-
ferred to as “the Railroad Company”) leasing for a period
of 46 years from date thereof a parcel of approximately
- 80 acres of tide and submerged lands extending into the
Pacific Ocean and Bay of San Pedro easterly of the angle
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formed by the East Jetty breakwater with the westerly tip
of Terminal Island. Said lease gave the Railroad Com-
pany the right to fill in all lands situated below mean high
water mark within the described tract and to use and oc-
cupy the same during the term of the lease. One of the
conditions of the lease was that the Railroad Company
within five years after date thereof shall construct a break-
water or bulkhead of character and size to be approved by
the United States War Department along the front or sea-
ward side of said tract and for failure to construct said
breakwater the lease should be forfeited. A plat was at-
tached to said map delineating the demised premises. A
copy of said plat is set forth as follows, with the de-
scribed premises being enclosed within the heavy border

shown thereon.
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5. The City of San Pedro, on September 12, 1906,
executed a written lease to W. T. Wheatly for a term of
five years, which parcel substantially overlapped the parcel
leased to the Railroad Company by the City of Long Beach
on October 2, 1905, as aforesaid.

6. The Legislature of the State of California enacted
a Validation Act, approved March 23, 1907 (Stats. 1907,
p. 987), by which said Legislature confirmed leases made
by any county or municipality in the State of California
prior to January 1, 1907 and subsequent to January 1,
1901,
“of any tide or submerged lands belonging to the
State”

within the boundary of such county or municipality or
within boundaries over which it was at the time of such
lease acting in the exercise of de facto authority. By such
statute priority in date of any such lease was deemed to
give priority in right; provided that the lessee commenced
in good faith the improvement of the demised premises for
the purposes of such lease.

7. The Supreme Court of California in Wheatly v.
Consolidated Lumber Co. (1914), 167 Cal. 441, described
the history of the annexations of the portion of Terminal
Island in question by the Cities of San Pedro and Long
Beach, the conflicting claims of jurisdiction over such ter-
ritory, the litigation that grew out of such annexations, the
lease from the City of Long Beach to the Railroad Com-
pany of October 2, 1905,

“to certain of the contiguous submerged lands of the
Ocean”

with the requirement for constructing a breakwater or
bulkhead, and the subsequent lease from the City of San
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Pedro to Wheatly of substantially the same parcel of sub-
merged lands, and the fact that the Railroad Company
diligently and at great expense prosecuted the work of
reclamation of the submerged lands called for by its lease.
The Court thereupon held that while neither municipality
at the time the respective leases were in effect had the
right to lease the submerged lands because those lands
were

“not only held in ownership by the State, but only a

limited dominion and control over it were vested in

the Legislature under the restrictions of the constitu-
tion,”

~ nevertheless the Validation Act of 1907, as aforesaid,
cured the defect in the lease and gave priority to the lease
from the City of Long Beach to the Railroad Company.

8. Prior thereto, on April 30, 1903, the Railroad Com-
pany had entered into an agreement with the United States
District Engineer Office at Los Angeles. At the request
of said Engineer Office, the Railroad Company thereby
granted to the United States the right to lay its pipes for
the discharge of dredged materials over and across lands
of the Railroad Company on Terminal Island for the pur-
pose of conveying the dredgings from the Inner Harbor
and discharging them in front of Terminal Island in the
Pacific Ocean and Bay of San Pedro. The Railroad Com-
pany thereby agreed that it would protect not less than
2,500,000 cubic yards of such dredgings so deposited by
the United States from washing away or in any manner
damaging the harbor or public or private interests, by con-
structing a bulkhead or sea-wall in the Pacific Ocean and
Bay of San Pedro in the manner specifically covenanted
in said lease with the City of Long Beach dated October
2, 1905, as aforesaid.
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Said lease with the City of Long Beach dated October
2, 1905, was obtained by the Railroad Company in order
to give it an interest in the real property being formed
by reclamation and artificial accretion through the deposit
of such dredged materials by the United States in the Pa-
cific Ocean and Bay of San Pedro in front of Terminal

Island within the area described in said lease.

Following thereupon the United States did accept said
grant from the Railroad Company and did deposit large
amounts of dredged material within the area described in
said lease of October 2, 1905.

9. In the month of August, 1906, said W. T. Wheatly
filed an application with the War Department through its
United States Engineer Office at Los Angeles for permis-
sion to bulkhead and fill in an area in the Pacific Ocean
and Bay of San Pedro covered by his lease from the City
of San Pedro, as aforesaid, and likewise covered by the
lease from the City of Long Beach to the Railroad Com-
pany, as aforesaid.

10. The Railroad Company, on September 6, 1906,
filed a protest with the War Department against the
granting of said application of W. T. Wheatly, and in
said protest advised the War Department in writing, in
part, as follows:

“That the undersigned [Railroad Company] is the
owner in fee simple of a portion of above described
area, and is lessee of all the remainder of said area
under a lease made to it by the City of Long Beach,
a municipal corporation, having control of and-claim-
ing to be the owner of all of the said area not actually
owned by the undersigned, a certified copy of which
lease is hereto attached marked ‘Exhibit A’ and made
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a part hereof . . . That the undersigned for
some time past has had under consideration the prep-
aration of plans for the construction of a sea-wall or
jetty which would protect its lands, as well as re-
claim that portion thereof which were lost by the
action of the said currents, and also reclaim the area
so leased to it by said City of Long Beach. And
the undersigned has this day filed in the office of
Capt. Amos Frees at Los Angeles, California, an ap-
plication to the Secretary of War for permission
to construct a sea-wall or jetty for the purpose of
reclaiming the lands so claimed by it, and which said
lands are practically identical with the area above de-
scribed, reference to which application is hereby made
for particulars. And the undersigned represents that,
in the event that its application to construct said sea-
wall, and to reclaim said area, is granted, that it pro-
poses to begin and prosecute to completion as soon as
possible the said work.”

11. On September 6, 1906, the Railroad Company filed

its application with the War Department through its
United States Engineer Office at Los Angeles for a permit

to construct a sea-wall around and reclaim lands included
within the lease to it from the City of Long Beach dated
October 2, 1905. An affidavit was filed attached to which

was a copy of the Memorandum Agreement dated April

30, 1903, whereby the Railroad Company granted to the

United States Government, at the request of its District

Engineer, the right to lay pipes across the lands of the

Railroad Company on Terminal Island for the purpose of
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conveying the dredgings into and reclaiming the lands
within the area leased to the Railroad Company by the
City of Long Beach, as aforesaid.

12, On October 27, 1906, the War Department,
through its Acting Secretary of War, issued its permit
to the Railroad Company to construct said sea-wall or

breakwater.

13. Immediately thereafter the Railroad Company con-
structed said sea-wall in the Pacific Ocean and Bay of
San Pedro in front of Terminal Island enclosing the
land described in the lease from the City of Long
Beach to the Railroad Company dated October 2, 1905,
at a total cost to the Railroad Company of approximately
$34,000. Said area was thereupon filled in by the
United States and the Railroad Company, at a cost of
filling to the Railroad Company of approximately $33,-
000. The construction of said sea-wall and filling were
completed by December, 1908.

14. The 1907 Annual Report of the Chief of Engi-
neers of the United States Army to the Secretary of
War reported (p. 2133) that:

“The filling and bulkheading of certain areas in the
outer harbor has been in progress during the year by
San Pedro, Los Angeles and Salt Lake Rail-
road Company . . . a total of 827,320 cubic yards
of material was dredged . . . This material was
wasted as follows: FEast of East Jetty to concession
of Salt Lake Railroad Company 484,420 cubic
yards.” : )
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15. In the Annual Report of 1910 of the Chief of
Engineers, United States Army to the Secretary of War
. it was reported (p. 904) that:

“The San Pedro, Los Angeles and Salt Lake Rail-
road Company has also bulkheaded about 81 acres of
land reclaimed with material deposited by the gov-
ernment dredge.”

16. 1In the year 1914 this bulkheading and reclamation
by the Railroad Company was reported to Congress by
the Secretary of War in House Document No. 896, 63rd
Congress, 2nd Session, where it is reported that:

“ . . The Salt Lake Railroad Company has
constructed a bulkhead within which the United
States has deposited dredgings from the inner har-
bor, thereby reclaiming about 70 acres of land. The
Salt Lake Railroad Company, in front of its prop-
erty and between United States Station 107 and a
point about 1000 feet northeast of United States
Station 404 has dredged a channel about 20 feet
deep, about 100 feet wide and about 3000 feet long,
the material removed having been pumped upon its
land nearby.”

17. The City of Los Angeles, and the Los Angeles
and Salt Lake Railroad Company [formerly San Pedro,
Los Angeles and Salt Lake Railroad Company] entered
into an agreement under date of March 4, 1921, reciting
in part that:

“Whereas, the United States Government has ap-
proved a plan for widening the main channel of the

Los Angeles Harbor on the easterly side thereof for
the width of approximately 1000 feet and preparations
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have been made to start such work of widening upon
condition that the City shall clear the way to fixing
the title of lands and wharves necessary to be taken
or removed for such channel widening; and

Whereas, the Company is the owner or holder
under grants, franchises, leases or other rights of
a considerable portion of the lands and of such
wharves so required to be taken for the widening of
said channel;”

The Railroad Company thereupon surrendered and trans-
ferred to the City of Los Angeles all its right in Parcel
No. 1 therein described, held by the Railroad Company un-
der said lease from the City df Long Beach dated October
2, 1905, with the right of the Railroad Company to retain
possession of said Parcel No. 1 until required in the
work of widening the Entrance Channel. The City there-
upon re-leased Parcel No. 3a described therein to the Rail-
road Company, being a parcel of unreclaimed submerged
lands in the Pacific Ocean and Bay of San Pedro, with
the right to deposit dredged materials and reclaim such
land. The City likewise re-leased to the Railroad Com-
pany Parcel No. 3b therein described, which parcel covers
all that portion of the tide and submerged lands held by
the Railroad Company under the lease of October 2,
1905 from the City of Long Beach remaining after re-
linquishment to the City of Los Angeles of that portion
thereof described as Parcel No. 1. The City of Los An-
geles thereby acknowledged the validity of said lease from
the City of Long Beach, and thereby extended the terms
of the original lease for a period of 30 years from the
date of said agreement of May 11, 1921,

18. Said Parcel No. 1 released to the City of Los An-
geles by the Railroad Company on May 11, 1921, afore-



245

said was thereafter granted to the United States in the
61.98 acre parcel of the so-called Reservation Point Ex-
change of 1927 hereinafter alleged.

(VI)

Another act of recognition on the part of the United
States of the title of the State of California and of its
grantee, the City of Los Angeles, to tide and submerged
lands in the Pacific Ocean and Bay of San Pedro, orig-
inating in a lease from the City of Long Beach in 1906
of submerged lands since included within the boundaries
of the City of Los Angeles, is the following:

1. A lease of submerged lands adjacent to and west-
erly of the parcel leased by the City of Long Beach to
the Railroad Company on October 2, 1905, as aforesaid,
was executed by the City of Long Beach to Thomas
Hughes, Louis Blankenhorn and D. P. Hatch under date
of February 12, 1906. Said lease was recorded in Book
53, page 295, records of Los Angeles County Recorder’s
office. It was for a term of 50 years from said date
upon conditions requiring said lessees, within a speci-
fied time, to complete the work of bulkheading the de-
mised premises.

2. Said lease was on March 22, 1906, by said lessees
assigned to Pacific Wharf & Storage Company, a corpo-
ration.

3. Said lease was validated by the Act of the Legisla-
ture of the State of California approved March 23, 1907
(Stats. 1607, page 987), as aforesaid.
T4, Immediately after such assignment to it, Pacific
Wharf & Storage Company commenced the construction
of a bulkhead in the Pacific Ocean and Bay of San Pedro
enclosing the area of said leasehold; and the area thereof
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was thereupon filled in by the United States by the deposit
of materials dredged from the Inner Harbor.

5. This bulkheading and dredging was reported to the
Secretary of War in the Annual Report of the Chief of
Engineers for the year 1910 (page 904), stating, in part,
as follows:

“The Pacific Wharf and Storage Company has en-
closed about 80 acres within a stone bulkhead and
have reclaimed a portion of the area with material
dredged from the inner harbor by the government
dredge.” '

Likewise this was reported to Congress by the Secretary

of War on several occasions, including the report con-

tained in House Document No. 896, 63rd Congress, 2nd

Session, page 14, where it is reported to Congress that:
“Across the channel is a bulkhead constructed by
the Pacific Wharf and Storage Company which is
about 1500 feet deep, is wharfed on the north side
and has been dredged to 30 feet. This company has
reclaimed about 70 acres of land nearby.”

6. On May 11, 1909 Pacific Wharf and Storage Com-
pany executed an indenture mortgaging its said leasehold
and other properties to Merchants Trust Company, as
trustee, to secure the payment of a bonded indebtedness
in the sum of $500,000, which mortgage was duly re-
corded in Book 3792, Page 1 of Deeds, Los Angeles
County Recorder’s office. Attached to said mortgage is a
photostatic copy of the parcel of tide and submerged lands
in the Pacific Ocean and Bay of San Pedro thus leased
to the predecessors of Pacific Wharf and Storage Com- °
pany by the City of Long Beach, as aforesaid, and thus
mortgaged by said corporation.

A copy of said map is set forth as follows:
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7. Said mortgage was foreclosed by Merchants Trust
Company on behalf of the bondholders, and thereafter, on
March 5, 1918, said property was sold at sheriff’s sale
to Emmanuel Cohen, who thereupon took over the interest
. of Pacific Wharf and Storage Company. Subsequently
a corporation known as Southwestern Shipbuilding Com-
pany was formed, which took over the interest of said

Emmanuel Cohen.

8. On or about December 18, 1918, Southwestern
- Shipbuilding Company and the City of Los Angeles,
| through its Board of Harbor Commissioners, entered into
- an agreement modifying and supplementing said lease of
. February 12, 1906, whereby certain property covered by
" said lease of February 12, 1906 was surrendered to the
~City of Los Angeles, and the City of Los Angeles ex-
ecuted a new lease to Southwestern Shipbuilding Com-
* pany for a term of 30 years on certain adjacent tide and
submerged lands lying in the. Pacific Ocean and Bay of
* San Pedro.

. 9. In the year 1922 the Board of Harbor Commis-
~sioners of the City of Los Angeles granted to South-
- western Shipbuilding Company permission to sublet por-
" tions of its said shipyard, which were thereupon sublet
to Bethlehem Shipbuilding Corporation, Ltd. which sub-
lease is recorded in Book 795, Page 145, Official Records
" of Los Angeles County.

10. Subsequent thereto Southwestern Shipbuilding
Company assigned its said leasehold estate under said lease
of February 12, 1606, to Bethlehem Shipbuilding Corpo-
ration, Ltd., as modified and supplemented by the agree-
ment of lease dated December 23, 1918, between the City
of Los Angeles and Southwestern Shipbuilding Company,
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recorded in Book 3828, Page 188 of Official Records, Los
Angeles County.

11. TIn the year 1924 that portion of the leasehold in-
cluded in the February 12, 1906 lease which was surren-
dered to the City of Los Angeles by Southwestern Ship-
building Company by agreement of December 23, 1918 as
aforesaid, was on November 25, 1924 leased to General
Terminal Company for private wharf purposes, in re-
turn for the surrender by said company of certain of the
tide and submerged lands held by said company under
lease.

12. The property thus surrendered to the City of Los
Angeles by General Terminal Company was for the ex-
press purpose of permitting said City of Los Angeles to
exchange said surrendered submerged lands to the United
States in the so-called 1927 exchange of the 61.98 acre
parcel of Reservation Point with the Federal Government,
hereinafter more particularly alleged.

13. On December 17, 1930 Bethlehem Shipbuilding
Corporation, Ltd. surrendered to the City of Los Angeles
two certain parcels of the lands therein designated as Par-
cels C and D, which parcels were part of the submerged
lands included within said lease of February 12, 1906. The
United States had requested an exchange of said Parcels
C and D as well as certain other parcels hereinafter men-
tioned of tide and submerged lands owned by the City of
Los Angeles, in exchange for certain tide and submerged
lands granted to the United States by the Act of March
9, 1897 as aforesaid, in carrying out the improvement of
widening the entrance channel to a 1000 foot depth. Said
agreement recited in part that:

“Whereas the United States has undertaken and
now has completed the work of widening said chan-
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nel between the outer and inner harbor to a width
of 1000 feet, which has required the taking of cer-
tain Bethlehem lands designated as Parcel C and D.
., and the City has requested Bethlehem to join
with it in the adjustment and relocation of certain
lines of said property by releasing the said Parcels
C and D, in return for which the City will lease
and demise to Bethlehem certain lands adjacent to
those now held by it, being the land designated as
Parcel B . . . for a term coterminus with said
original lease, and also agrees to extend the term
of said supplemental lease of 1918 for a like term.”

(VII) -

Another act of recognition on the part of the United
States of the title of the State of California and of its
grantee, the City of Los Angeles, to tide and submerged
lands in the Pacific Ocean and Bay of San Pedro, originat-
ing in a lease by the City of San Pedro in the year 1905,
is the following:

1. The City of San Pedro executed a lease to H. E.
Huntington as trustee for Southern Pacific Railroad Ter-
minal and Whar{f Company on August 2, 1905, for a term
of 50 years, to a portion of submerged lands situate in the
Pacific Ocean and Bay of San Pedro lying on the westerly
side of the Entrance Channel to Los Angeles Harbor,
One of the conditions of the lease was that the lessee,
within six months, would commence improvement of the
property:

“By constructing a bulkhead and filling in said
premises with shale or other material as shall be
found most expedient to reclaim the same from the
ocean, Rt
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2. H. E. Huntington theretofore and on February 9,
1903, had been granted by the Board of Supervisors of
Los Angeles, a franchise, pursuaht to statutes of the
Legislature of the State of California, to construct and
maintain a wharf on a location adjacent to the tide and
submerged lands covered by said lease. Said lessee was
thereby obligated to expend not less than $100,000 in said
work and said work to be completed within five years from
the date of said lease. '

3. Some filling having been done on the inshore end of
the parcel of submerged land thus leased to Huntington,
but no bulkheads having been constructed at the expira-
tion of said five year period, the City of Los Angeles
declared said lease forfeited on August 9, 1910, for fail-
ure to comply with the conditions thereof.

4. Thereafter the City Council of the City of Los An-
geles passed its Ordinance No. 23,279(NS) on Au-
gust 18, 1911, setting apart and dedicating as ‘“Municipal
Pier No. 1”7 the tide and submerged lands lying in
the Pacific Ocean and Bay of San Pedro theretofore
leased to H. E. Huntington, which lease was theretofore
forfeited by the City of Los Angeles, as aforesaid.

5. The City of Los Angeles adopted a plan for the
reclamation of said Municipal Pier No. 1, including dredg-
ing of adjacent channels and depositing the spoil there-
from behind bulkheads enclosing said Huntington Con-
cession or Municipal Pier No. 1. On March 23, 1912,
the Board of Harbor Commissioners of the City of Los
Angeles advertised for bids for said reclamation work.

6. On June 14, 1912, the Board of Harbor Commis-
sioners of the City of Los Angeles made written appli-
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cation to the Secretary of War for a permit to establish
the necessary bulkhead lines, to perform the proposed
dredging of channels, to make tlie necessary fill, and to
modify the pier head line adjoining this area. Said appli-
cation stated, in part, that *

“the land bounded by the present bulkhead line, and
the prolongation thereof * * * are tide and sub-
merged lands owned. by the City of Los Angeles, a
municipal corporation of the State of California, and
are part of the lands acquired by said City under the
grant made by Act of the Legislature of said state
approved May 1, 1911, for uses and purposes which
required that said lands be used solely for the con-
struction, operation and maintenance thereon of util-
ities, structures, and appliances necessary and con-
venient for the promotion and accommodation of com-
merce and navigation.” "

On or about June 31, 1912, the Secretary of War
granted a permit to the City of Los Angeles authorizing
the dredging of the East Channel in the Outer Harbor
and the disposition of the spoil therefrom within said area

known as Municipal Pier No. 1, then being reclaimed.

7. Thereupon the City of Los Angeles built a bulk-
head and retaining wall enclosing the tide and sub-
merged lands thus dedicated as Municipal Pier No. 1,
also bulkheaded the area, dredged the Entrance Channel,
and constructed a large wharf, warehouse and docks

thereon.

8. The bulkheading and filling by the City of Los An-
geles of the so-called “Huntington Concession,” or
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Municipal Pier No. 1, was reported to Congress from
time to time as the work progressed. In 1914 the Secre-
tary of War reported to Congress, in House Document
No. 896, 63rd Congress, 2d Session, page 13, that:

“The City of T.os Angeles has raised by bond issue
$2,000,000 for harbor work in that part of the har-
bor south of the turning basin . . . Of this $2,-
000,000, $70,502 has been paid for flling the ‘Hunt-
ington Concession’ and moving the west jetty; $287,-
416 is pledged under contract for these works and
other dredging on the east side of the ‘Huntington
Concession’; after setting apart $460,320 for a re-
inforced concrete wharf in the outer harbor

Briefly, the harbor work proper now in hand or in
immediate prospect is the reclamation of the shore
part of the ‘Huntington Concession’; dredging out
the east side of the ‘Huntington Concession’, and the
construction of a 2500 foot reinforced concrete wharf
on the west side of the ‘Huntington Concession.” ”

9. Three million dollars ($3,000,000) of bonds were
voted to be issued by the electors of the City of Los
Angeles on February 16, 1910. Said bonds were there-
after issued by the City of Los Angeles. The sum realized
therefrom was expended for harbor improvements. The
major improvement for which the sum so derived was ex-
pended was the reclamation of said former “Huntington
Concession” and the erection of terminal facilities thereon.
Municipal Pier No. 1 when completed constituted and
now constitutes an area of reclaimed land approximately
2500 feet long and 700 feet wide, bounded on the east
by the Main Channel, on the west by East Channel, and
on the south by the Outer Harbor. Municipal Pier No.
1 is improved by structures and facilities, including

-
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Warehouse No. 1, a transit shed, necessary roads, streets
and other appurtenant facilities.

10. Since the completion of Municipal Pier No. 1 by
the City of Los Angeles, its Board of Harbor Commis-
sioners has been requested to grant and has granted leases,
licenses and easements of substantial portions thereof
to the United States. Certain of said leases, licenses and
easements granted to the United States covering substan-
_ tial portions of Municipal Pier No. 1 are the following:

(a) On April 9, 1917, the Secretary of the Navy
accepted the use of Municipal Pier No. 1 as a tem-
porary base for the United States Coast Torpedo
Force and said Municipal Pier No. 1 was so used
during World War I by the United States Navy for
that purpose.

(b) On June 8, 1917, the United States Navy
Department accepted on behalf of the United States
the use of the southerly 600 feet of said Municipal
Pier No. 1 as a Submarine Base. On said date the
Navy Department also accepted the north and central
sections thereof embracing 1200 feet along the East
Channel, under a permit from the Board of Harbor
Commissioners of the City of Los Angeles, for a
Naval Training and Coast Defense Station.

(c) On June 12, 1916, the Navy Department of-
ficially designated the facilities thus granted and
permitted by the Board of Harbor Commissioners of
Municipal Pier No. 1 as “United States Navy Re-
serve Training Station, Los Angeles Harbor, San
Pedro, California.”

(d) The United States Navy thereupon erected
fences around Municipal Pier No. 1 barring access
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thereto by any one other than the United States, sub-
ject to additional uses and controls by the Board of

Harbor Commissioners.

(e) After the close of World War I, the United
States Navy vacated the premises used by it during
the war on Municipal Pier No. 1, as requested from
time to time by the Board of Harbor Commissioners
of the City of Los Angeles.

(f) On January 3, 1934, the Board of Harbor
Commissioners of the City of Los Angeles granted
to the United States Navy Department a revocable
lease permit to use berths Nos. 56, 57 and 58 on the
East Chafmel, a part of Municipal Pier No. 1, as and
for Naval Landing Purposes. Said berths Nos. 56,
57 and 58 constitute a portion of tide and submerged
lands in the Pacific Ocean and Bay of San Pedro,
reclaimed as a part of Municipal Pier No. 1. After
the date of said grant of January 3, 1934, down to
November, 1940, the United States continued to oc-
cupy, enjoy and use berths Nos. 56, 57 and 58 pur-
suant to said revocable lease permit and paid to the
City of Los Angeles the rental due thereunder.

(VIII)

Another act of recognition on the part of the United
States of the title of the State of California and of its
grantee, the City of Los Angeles, to tide and submerged
lands in the Pacific Ocean and Bay of San Pedro,
originating in a lease from the City of Los Angeles (and
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its predecessor the City of San Pedrd) to Randolph H.
Miner in the year 1906, is the following:

1. The City of San Pedro entered into a written agree-
ment with Randolph H. Miner on February 6, 1906, by
the terms of which Miner agreed to reclaim and fill cer-
tain submerged lands in the Pacific Ocean and Bay of
San Pedro, in consideration of which work, including the
dredging of channels, Miner was to receive a lease of said

reclaimed lands for a period of 50 years.

2. On February 14, 1906 a lecase was duly executed
by and between the City of San Pedro and Randolph H.
Miner covering a parcel of submerged lands in the Pacific
Ocean and Bay of San Pedro westerly of and adjacent to
said parcel of land known as the “Huntington Conces-

b4

sion,” thereafter dedicated as Municipal Pier No. 1, as

aforesaid.

3. On May 12, 1906 Randolph H. Miner filed an
amended application with the War Department for a per-
" mit to construct a bulkhead and retaining wall in the
Pacific Ocean and Bay of San Pedro and to fill solid
behind said bulkhead the premises demised by the City of
San Pedro, as aforesaid. A permit was issued to Ran-
dolph Miner on July 25, 1906.

4. Randolph Miner assigned said lease to Outer Har-
bor Dock and Wharf Company, a corporation, shortly
thereafter.

5. On March 23, 1907 the Validation Act of the Legis-
lature of the State of California, approved March 23,
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1907 (Stats. 1907, p. 987) as aforesaid, validated and
ratified said lease of February 14, 1906.

6. Outer Harbor Dock and Wharf Company immedi-
ately commenced the work of improvement, constructed a
sea-wall, bulkhead and filled in the area of the demised
premises and dredged channels in connection therewith,
_erected wharves and piers thereon, at a total cost to said
company in excess of $1,300,000. The area thus re-
claimed by said company is approximately 132 acres of
submerged lands.

7. On July 23, 1907 the City of San Pedro and Outer
Harbor Dock and Wharf Company entered into an
amended lease conforming the description of the de-
mised premises with the area covered by said permit

from the War Department.

8. Thereafter the City of Los Angeles brought suit
against Outer Harbor Dock and Wharf Company to re-
cover possession of all said lands, but judginent was
rendered against the City and in favor of Outer Harbor
Dock and Wharf Company on April 21, 1919, confirming
said lease, within the lines of the original description in the
lease of February 14, 1906. A certain controversy still
remaining between the City of Los Angeles and Outer
Harbor Dock and Whari Company, a settlement agree-
ment fixing the rights of the parties together with a
permit or lease was entered into under date of April
4, 1922, establishing rental schedules to be paid to the
City by said lessee.
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9. These improvements of the submerged lands in the
Pacific Ocean and Bay of San Pedro were duly reported
to Congress by the Secretary of War from time to time.
One of such reports was rendered in 1914, in House
Document No. 896, 63rd Congress, 2d Session, pages 43
and 47, as follows:

“The Outer Harber Dock & Wharf Co. has dredged
in the east and west channels to 30-foot depth (to
35-foot depth for 1,500 feet in front of warehouses
in the east channel). Total yardage (including dredg-
ing done in Watchorn Basin) 2,564,949 cubic yards;
areas reclaimed, 132.acres; 5,400 linear feet of quay
wall wharf completed and 2,400 feet additional partly
constructed; 1,150 feet of timber wharf constructed;
two warehouses built.”

Said Secretary further reported to Congress, that:

“But the outer harbor of 20 years ago was an open
roadstead. Since then the United States has built
the Walker Board breakwater, at a cost of $2,-
830,400; and finding that this did not quiet the pro-
tected area sufficiently has expended $208,296 in
closing the 1,800-foot gap between the original break-
water and the shore. These expenditures made pos-
sible the construction of a deep-water port close to
the open sea, or as the act making the first appro-
priation for the breakwater expressed it, ‘a deep-
water harbor for commerce and of refuge” Work
done by the Outer Harbor Dock & Wharf Co. is de-
scribed in paragraph 10. It has cost to date, it is
said, more than a million and a quarter dollars. The
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City of Los Angeles has begun the construction of
a similar terminal, and has expended money for land,
etc. as a part of an elaborate plan which contem-
plates ultimately the development of all of its ex-
tensive holdings in the outer harbor. In recognition
of the work done by the Outer Harbor Dock &
Wharf Co.’s terminal and that about to be under-
taken on the city terminal, the United States appro-
priated $327,250 in 1912 to provide 35 feet of water
in the space between that contour of depth and the
slips of these terminals.”

10. Substantial portions of the Outer Harbor Dock
& Wharf Company’s leasehold property and improvements
have been leased and used by the United States of America
and several of its departments and agencies, particularly
during World War I and World War II.

(IX)

The portions of submerged lands lying in the Pacific
Ocean and Bay of San Pedro leased to the San Pedro,
Los Angeles and Salt Lake Railroad Company, Pacific
Dock & Wharf Company, H. E. Huntington, and Outer
Harbor Dock and Wharf Company, as aforesaid, which
areas were reclaimed, improved and used, parts of which
have been granted to the United States of America as
aforesaid, are depicted on that portion of the map pre-
pared by the War Department and transmitted to Con-
‘gress attached to House Document No. 896, 63rd Con-
gress, 2nd Session, a copy of which portion is as follows:
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Another act of recognition by the United States of
America of the title of the City of Los Angeles, as
_grantee of the State of California, in and to tide and
submerged lands in the Pacific Ocean and Bay of San
Pedro, resulting from an exchange of a 9.75 acre parcel
of submerged lands granted to the United States by the
Act of March 9, 1897, hereinabove referred to, sur-
rounding Deadman’s Island, for an equivalent area of
submerged lands owned by the City of Los Angeles, in
the years 1912-1915, is the following:

1. 1In thé River and Harbor Act of July 25, 1912, Con-
gress authorized the Secretary of War to grant to the
City of Los Angeles a 9.75 acre parcel of submerged lands
adjoining the Military Reservation of Deadman’s Island.
Said 9.75 acre parcel had been previously acquired by the
United States by grant from the State of California
through the Act of its Legislature approved March 9,
1897, as aforesaid. Said 9.75 acre parcel was situated
westerly of the pierhead line of Los Angeles Harbor as
established by the Secretary of War on July 29, 1908,
and lay in the widened Entrance Channel then in contem-
plation or under construction. Said Act of Congress of
July 25, 1912 authorized the Secretary of War to grant
said 9.75 acre parcel to the City of Los Angeles in ex-
change for a grant by the City of Los Angeles to the
United States of an approximately equal area of 9.75 acres
of submerged lands owned by the City of Los Angeles
lying adjacent to and southerly of the submerged lands
in front of the San Pedro Military Reservation (Fort
McArthur). '
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By said Act approved July 25, 1912, Congress provided
for said 9.75 acre exchange in the following language:

“That the Secretary of War be and he is hereby
authorized to grant to the City of Los Angeles, Cali-
- fornia, all of the right, title and interest of the United
States in and to that portion of the submerged lands
around the military reservation on Deadman’s Island
dcquired under act of the Legislature of the State
of California approved March 9, 1897, which lies
west of the westerly pierhead line of Los Angeles
Harbor between Station 15 as established by the Sec-
retary of War (July 29, 1908) and Station 12 as
established May 31, 1911, containing an area of
9.75 acres more or less, in exchange for the grant by
said City to the United States, for use for public
purposes, of an approximately equal area of sub-
merged lands of said city in that portion of Los
Angeles Harbor known as the outer harbor, having
a frontage of 950.53 feet on the West Channel, and
lying adjacent and southerly of the submerged lands
in front of the San Pedro military reservation.”

The Congress of the United States did thereby recognize
and assert the title of the State of California and the
City of Los Angeles in and to the tide and submerged
lands in the Pacific Ocean and Bay of San Pedro.

2. Pursuant to the charter of the City of Los An-
geles, by Ordinance No. 25040 (NS) approved May 8§,
1912, there was submitted to the qualified electors of
the City of Los Angeles at a special election held May
28, 1912, the proposition of authorizing the granting by
the City of Los Angeles to the United States-of a parcel
of submerged lands situated in the outer harbor having
a frontage of 950.53 feet lying to the west and southerly
in front of the San Pedro Military Reservation, contain-
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ing 9.75 acres, in exchange for the grant to the City of
Los Angeles by the United States of a parcel of sub-
merged land around the Deadman’s Island Military Reser-
vation lying westerly of the pierhead line, likewise contain-
ing 9.75 acres. The electors of the City of Los Angeles
at said election voted in favor of authorizing said grant
by the City of the United States.

3. The Legislature of the State of California passed
an act approved May 28, 1913 (Stats. 1913, Ch. 230),
authorizing municipal corporations, within whose bounda-
ries are located tide and submerged lands acquired from
the State of California, to grant portions thereof to the
United States for public purposes, providing such grant be
authorized by vote of a majority of the electors of such
municipal corporations voting on the question of authoriz-
ing such grant; and likewise confirming and declaring
legal any case where a propositon to grant such lands
to the United States by a municipal corporation had, prior
to the passage of such act, been authorized by such vote.

4. On August 16, 1913 the City Council of the City
of Los Angeles passed Ordinance No. 28144 (NS) there-
by granting to the United States of America the 9.75 acre
parcel of submerged lands having a frontage of 950.53
feet on West Channel adjacent to and southerly of the
submerged lands in front of San Pedro Military Reserva-
tion.

Said Ordinance recited that said grant was made in
consideration of the exchange for the grant to the City
of Los Angeles by the United States of its title to the
9.75 acre parcel of submerged land around the Military
Reservation on Deadman’s Island containing an area of

approximately 9.75 acres.
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Said Ordinance authorized its Mayor, on behalf of the
City, to execute a deed granting to the United States the
lands therein described upon delivery to the City by the
United States of a deed executed by the proper officers of
the United States granting to the City said 9.75 acre
parcel.

5. The United States required the City to furnish the
United States with an abstract of title to the 9.75 acres
of submerged lands to be conveyed to the United States
in the exchange aforesaid. By letter dated December
12, 1912 the United States District Engineer addressed
the Board of Harbor Commissioners of the City of Los
Angeles setting forth the provisions of the River and
Harbor Act approved July 25, 1912 authorizing ex-

changes aforesaid, and then stated that:

“Pursuant to this authority I forward herewith
a draft of conveyance to the United States, which has
been received from the Chief of Engineers, U. S.
Army, with the following instructions:

“l. The accompanying draft of conveyance
to the United States should be presented to the
proper officials of the City of Los Angeles for
execution and when executed these papers should
be returned to this office with abstract of title and
all papers necessary to permit the Attorney Gen-
eral to pass upon the title to be conveyed.

“2. Upon receipt of the favorable opinion of
the Attorney General as to the title to be con-
veyed to the United States recommendation will
be made to the Secretary of War for the execu-
tion by him of the deed of conveyance to the
City of Los Angeles . . .”
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6. Pursuant thereto the City of Los Angeles obtained
an abstract of title from a title company engaged in the
business of abstracting titles in the City of Los Angeles,
and furnished the same to the United States, through its
United States Engineer office at Los Angeles. Said ab-
stract of title was reviewed by the United States Attorney
for the Southern District of California. The United
States Attorney requested additional information with
reference to the details of the title prior to rendering his
opinion as to the status of the title in accordance with
the Act of Congress requiring a favorable opinion from
the United States Attorney prior to construction of im-
provements on property acquired by the United States.

7. The United States Attorney for the Southern Dis-
trict of California addressed the City Attorney of the
City of Los Angeles on May 11, 1915 relative to the title
of the City to the lands to be thus exchanged and stated
that in order for the title to said lands to be shown in the
City of Los Angeles to the satisfaction of the United
States Attorney General it would be necessary to:

“First, procure and present a survey from the Sur-
veyor General of California to the effect that said
lands had never been conveyed by the State prior to
the conveyance thereof to the City of Los Angeles,
and second, a certificate from the city clerk to the
effect that said lands had never been conveyed by the
said city and that there is no record of any such
conveyance in the office of the city clerk other than
the one to the United States government. Third, a
further certificate of the City Abstractor tracing the
title from the State through the City to the United
States government and showing clear of any claim,
encumbrance, or prior conveyance, and a showing as
to how the State came into possession of the land.”
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8. Pursuant to such communication of May 11, 1915,
the City of Los Angeles furnished the certificates of title
as requested. In addition the City of Los Angeles advised
the United States Attorney in writing that the State of
California came into possession of the said land by virtue
of her sovereignty and under the Act of Admission of
September 9, 1950. '

9. On the foregoing showing the Attorney General of
the United States passed his opinion that the City of Los
Angeles held title to the tide and submerged lands within
her boundaries then being conveyed and approved said title
for transfer to the United States, as hereinbefore alleged.
On October 16, 1915, the United States Department of
Justice, through the office of the United States Attorney
for the Southern District of California addressed the City
Attorney of the City of Los Angeles in writing, statmg in
part as follows:

"~ “I have to advise that the Attorney General has
passed the title of the City of Los Angeles to the
9.75 acres of land in the outer harbor at Los Angeles,
California, which the City of Los Angeles had been
heretofore authorized to transfer to the United States
government in exchange for a like amount of land
lying on the westerly side of the entrance channel to
the inner harbor of Los Angeles, and has found the
title good.

“Pursuant to his instructions, a deed from the City
of Los Angeles to the United States has been placed
of record and I understand that the actual exchange
of the property took place sometime ago.”

10. The mayor of the City of Los Angeles, on behalf
of the City of Los Angeles, executed a deed dated August
16, 1913, granting to the United States of America said
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9.75 acre parcel of submerged lands lying adjacent to and
southerly of the submerged lands in front of San Pedro
Military Reservation, as aforesaid. Said deed recited that
it was made pursuant to the Act of Congress approved
July 25, 1912, as aforesaid. The granting clause thereof
reads in part as follows:

“Now, therefore, in consideration of the convey-
ance by the Secretary of War to the City of Los
Angeles, California, of all the right, title and inter-
est of the United States in and to that portion of the
submerged land around the military reservation of
Deadmans Island acquired by the United States under
act of the Legislature of the State of California ap-
proved March 9, 1897, which lies west of the westerly
pierhead line of Los Angeles Harbor between sta-
tion fifteen, containing an area of nine and seventy-
five one-hundredths acres, more or less, and of the
sum of One Dollar, the receipt whereof is hereby ac-
knowledged, the City of Los Angeles, a municipal
corporation of the State of California, hereby grants
and conveys to the United States of America, its suc-
cessors and assigns, all that portion of the submerged
land belonging to said city in that portion of Los
Angeles Harbor known as the outer harbor, having
a frontage of nine hundred and fifty and fifty-three
one hundredths feet on West Channel, and lying ad-
jacent to and southerly of the submerged lands in
front of the San Pedro Military Reservation, the
lands hereby conveyed being situate in Los Angeles
County in the State of California and being included
within metes and bounds as follows: * * *”

Said deed was duly recorded at the request of the United
States District Engineer’s Office on October 15, 1915, in
Book 6136, page 181, of Deeds in the Office of the County
Recorder of Los Angeles County, California.
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11. Concurrently with the delivery of the deed men-
tioned in the last paragraph hereof, the United States Sec-
retary of War, on behalf of the United States, pursuant
to said Act of Congress of July 25, 1912, executed and
delivered a deed granting and conveying to the City of
Los Angeles the title of the United States in and to that
portion of the submerged lands around the Military Reser-
vation at Deadman’s Island granted to the United States
by the Act of the California Legislature on March 9, 1897,
which lies west of the westerly pierhead line of Los An-
geles Harbor, containing 9.75 acres of submerged lands.
- Said deed is dated September 3, 1915, and recites that the

Secretary of War was authorized by the Act of July 25,
1912, to make such grant in exchange for the aforesaid
grant from the City of Los Angeles to the United States
of an equal area of submerged land. Said deed further
recites that the city had conveyed its area to the United
States and that the title to said land so conveyed to the
United States had been approved by the Attorney General
of the United States, reciting, in part, as follows:

“Whereas, the City of Los Angeles, a municipal
corporation of the State of California, has by deed
duly executed and acknowledged, conveyed to the
United States of America an approximately equal
area of submerged land of said City in that portion of
Los Angeles Harbor known as the outer harbor, hav-
ing a frontage of nine hundred and fifty and fifty-
three one hundredths feet on West Channel, and lying
adjacent to and southerly of the submerged lands in
front of the San Pedro Military Reservation, as pro-
vided in said Act of Congress; and the title to the land
so conveved to the United States has been approved
by the Attorney General of the United States.”
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The granting clause of said deed then specifies that the
lands granted to the City are those submerged lands ac-
quired by the United States from the State of California
under the Act of March 9, 1897, reading, in part, as fol-
lows:

“Now, Therefore, in consideration of the premises
and of the sum of One Dollar, receipt whereof is
hereby acknowledged, I, Lindley M. Garrison, Secre-
tary of War, hereby grant and convey unto the said
City of Los Angeles, California, its successors and as-
signs, all the right, title, and interest of the United
States in and to that portion of the submerged land
around the military reservation of Deadmans Island,
in the County of Los Angeles, and State of Califor-
nia, acquired under act of the Legislature of the State
of California, approved March 9, 1897, which lies

west of the westerly pierhead line of Los Angeles
Harbor between station fifteen, as established by the
Secretary of War July 29, 1908, and station twelve,
as established May 31, 1911, and containing an area
of nine and seventy-five one-hundredths acres, more
or less.”

Said deed was recorded at the request of the City of Los
Angeles on October 22, 1915, in Book 6124 of Deeds, page
335, in the Office of the County Recorder of Los Angeles
County, California.

(XI)

A further act of recognition on the part of the United
States of America of the title of the City of Los Angeles,
as grantee from the State of California, of a portion of
the submerged lands in the Pacific Ocean and Bay of San

Pedro, consists of a second exchange in the years 1925-
1927 by the United States of a 61.98 acre tract of sub-
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merged lands which it acquired from the State of Califor-
nia by the Act of the California Legislature of March
9, 1897, as aforesaid, for a grant of a like acreage of sub-
merged lands from the City of Los Angeles, as follows:

1. In the year 1923, it was proposed to widen the En-
trance Channel to the Los Angeles Inner Harbor to a
width of approximately 1000 feet. In order to do so, it
was necessary to remove Deadman’s Island, which at that
time stood in the way to the approach to such a widened
Entrance Channel. The United States proposed that in
lieu of its land on and around Deadman’s Island which it
would lose as a result of the widening of the Entrance
Channel, the City of Los Angeles deed to the United
States an equivalent area of submerged lands lying in the
Pacific Ocean and Bay of San Pedro easterly of Dead-
man’s Island, which area the United States proposed to re-
claim and, with other areas granted by the State of Cali-
fornia by the Act of March 9, 1897, as aforesaid, to form
into proposed Reservation Point for the housing of quar-
antine, Coast Guard, and other governmental facilities.

2. 'In his report to the Chief of Engineers, dated April
15, 1924, the United States District Engineer at Los An-
geles reported and recommended (House Document No.
349, supra, at pages 38-39), in part, as follows:

“16. Reclaiming Government land at Reservation
Point.—By act of legislature, the State of Califor-
nia granted to the United States parcels of land ex-
tending from high-water mark out to 300 yards be-
yond low-water mark, lying adjacent and contiguous
to such lands of the United States in California as
lie upon tidal waters and are held, occupied, or re-
served for military purposes or defense, lying ad-
jacent and contiguous to any island, the title to which
is in the United States, or which island is reserved
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by the United States for any military or naval pur-
poses or for defense. The United States has claim
to land of approximately 36 acres around Reservation
Point and lying easterly of the probable future 1,000-
foot channel.

“17. Provision should be made at this time for
modifying the boundaries of the present Government
holdings, so an exchanged area as indicated below
may be deeded to the United States. Such modifica-
tion would also have the effect of providing a Gov-
ernment reservation rectangular in plan instead of
being bounded by numerous arcs. Before reclama-
tion work is begun, the city should grant to the
United States title to the new area in lieu of the pres-
ent legislative grant. 1 am informed that the city
is willing to make this exchange if desired by the
United States.” '

The Board of Engineers for Rivers and. Harbors reviewed
the reports of the District Engineer and the above recom-
mendation for widening the entrance channel and exchang-
ing parcels with the City of Los Angeles, and reported to
the Chief of Engineers under date of May 6, 1924, and
recommended (House Document 349, supra, page 11), in
part, as follows:

“In this connection the board points out that the
widening of the entrance channel from 550 to 1,000
feet, as recommended above, will involve cutting away
a portion of the present holdings of the Governhment
at Reservation Point. Irrespective, therefore, of what
action is taken on the proposal for reclamation, local
wmterests should transfer to the United States an area
adjoining the existing Federal holdings, equal to that
cut away, this to be a condition precedent to the
widening of the channel.”
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In its ultimate recommendations, the said Board of Engi-
neers for Rivers and Harbors, in its said report of May
6, 1924 (House Document No. 349, supra, at page 16),
recommended, among other things, that the existing project
for the improvement of Los Angeles Harbor be modified
to provide, among other things, for widening the entrance
channel to 1,000 feet with a depth of 35 feet

149

provided that local interests shall take the
following action as items of cooperation:

“(a) Cede to the United States, in lieu of that
portion of the military reservation at Reservation
Point which will be required for widening the main
entrance channel, an equivalent avea to the east, ad-
joining the present Federal holdings.”

The Chief of Engineers, in his report and the Secretary
of War, in his report to the Committee on Rivers and
Harbors of the Congress, under date of June 2, 1924,
made the same recommendation with respect to widening
the entrance channel and exchanging the Government lands
for submerged lands of the City of Los Angeles.

2. The River and Harbor Act approved by Congress
on March 3, 1925, adopted the foregoing report submit-
ted in said House Document No. 349, among other things,
for the widening of the Main Entrance Channel of Los
Angeles Harbor upon condition that the City of Los An-
geles cede to the United States in lieu of that portion of
the Military Reservation at Reservation Point required for
widening the main entrance channel, an equivalent area to
the east adjoining the present Federal holdings.

3. Pursuant to the Charter of the City of Los Angeles
and Ordinance No. 54673, approved April 19, 1926, there
was submitted to the qualified electors of the City of Los
Angeles at a special municipal election held on April 30,
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1926, the proposition of authorizing the grant by the City
of Los Angeles to the United States of a 61.98-acre par-
cel of tide and submerged lands lying adjacent to and
easterly of Reservation Point (formerly Deadman’s Isl-
and Military Reservation). The electors of the City of
Los Angeles, at said election, authorized such grant by
the City of Los Angeles to the United States.

4. On August 4, 1926, the City Council of the City of
Los Angeles passed its Ordinance No. 55639, thereby
granting said 61.98-acre parcel of tide and submerged
lands to the United States of America and thereby author-
ized the mayor of the City of Los Angeles, on behalf of the
City, to execute a deed granting to the United States said
61.98-acre parcel of tide and submerged lands. Said
Ordinance recited, among other things, the 1897 grant to
the United States by the Legislature of the State of Cali-
fornia of the submerged lands around Deadman’s Island,
reading, in part, as follows:

“WHEREAS, pursuant to act of the legislature of
the State of California approved March 9, 1897,
Statutes 1897, page 74, the tide and submerged lands
owned by said state within a distance of 300 yards be-
yond low water mark surrounding Deadman’s Island
or Reservation Point were ceded by said state to the
United States of America to be used for military,
naval or defense purposes only so long as said island
should be held by said United States for such pur-
poses; A

Said Ordinance further recited the automatic divestment
of titie of the United States to said submerged lands
around Reservation Point, pursuant to the Act of March
9, 1897, upon abandonment by the United States of said
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area for military or naval purposes, reading, in part, as
follows:

“WHEREAS, the widening of said main channel will
result in the dredging away of said Reservation Point
which will become a part of said widened channel, and
the United States will thereby ipso facto become di-
vested of title to the tide and submerged lands sur-
rounding Reservation Point acquired pursuant to said
Act of the legislature of the State of California ap-
proved March 9, 1897, by reason of the same being
abandoned for military, naval or defense purposes,
and the deed from the City of Los Angeles authorized
at said special municipal election and by this ordi-
nance is required for the purpose of conveying to the
United States a rectangular area lying just easterly of
the new main channel in lieu of the lands now held
by said United States which will be surrendered in
the widening of said main channel; ¢

Said Ordinance also recited the authorization from the
Legislature of the State of California approved May 28,
1913, authorizing municipal corporations to which tide
and submerged lands had been granted by the State of
California, to make certain grants thereof to the United
States, reading, in part, as follows:

“WHEREAS, the Legislature of the State of Cali-
fornia, at the Fortieth Session of said Legislature, be-
ginning January 6, 1913, passed an act which author-
izes and empowers. any municipal corporation of said
state to which tide lands and submerged lands,, sit-
uated within the limits of such municipal corpora-
tion, had been granted by the State of California, to
grant portions of such lands in accordance with the
terms of said act, to the United States for public pur-
poses of the United States; and which said act was
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approved by the Governor of California May 28th,
1913, and went into effect August 11th, 1913; . . .”

Said Ordinance thereupon granted to the United States

5.

“that certain parcel of tide and submerged lands sit-
uate in that portion of Los Angeles Harbor known as
the outer harbor [particularly describing said tract of
submerged lands] reserving to the City of Los An-
geles the right to use, for public highway purposes, an
area 100 feet wide and 1000 feet long across the
northerly end of said parcel contiguous to the north-
erly boundary thereof, together with the right to
maintain and operate public ferry landings at each
end of said highway; containing 61.98 acres, exclusive
of said area 100 feet wide and 1000 feet long.”

On August 4, 1926, the City of Los Angeles, by

its mayor, executed a grant deed to the United States of

America, granting and conveying to it said 61.98-acre

parcel, said deed reading, in part, as follows:

“. . . The City of Los Angeles . . . hereby
grants and conveys to the United States of America
that certain parcel of tide and submerged land belong-
ing to the City of Los Angeles . . . [describing
said parcel and reserving the highway and ferry land-
ing areas].”

6. Under date of September 6, 1927, the United States
of America accepted in writing said deed from the City of

Los Angeles by appending its acceptance thereof in writing

as a part of said grant deed, which acceptance reads, in

part, as follows:
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“Dated September 6, 1927

“The within deed, conveying 4o the United States
of America certain tide and submerged lands situated
at Los Angeles Harbor, in the City of Los Angeles,
California, being a portion of the E.24 of Sec. 19 and
W75 of Sec. 20, T. 5 S., R. 13 W., San Bernardino,
B & M, authorized by River and Harbor Act of
March 3, 1925, 68th Congress, House Document 349,
be and the same 1s hercby accepted on behalf of the
War Department of the United States of America.

C. P. Gross,
C. P. Gross,

Major, Corps of Engineers, District Engineer.”

Said deed was recorded on September 15, 1926, in Book
7033, page 279, Official Records of Los Angeles County,
California.

7. The title conveyed by said deed from the City of
Los Angeles to the United States, covering said 61.98-acre
parcel of submerged lands, as aforesaid, was reviewed by
the United States Attorney, in advance of its acceptance
by the United States, as aforesaid, and said United
States Attorney rendered his written opinion to the effect
that the City of Los Angeles was the owner of the sub-
merged lands described in said deed and thereby conveyed
to the United States, in accordance with his duty under
the Act of Congress requiring a favorable title opinion
from the United States Attorney prior to the acquisition
of title by the United States.

8. At the request of the United States a certificate
dated February 4, 1927, was prepared by the Official
Searcher of Titles for the City of Los Angeles certifying
that he had searched the records of Los Angeles County,
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found no transfer of the parcel of tide and submerged
lands containing said 61.98 acre tract to be deeded to the
United States, and there was no claim or encumbrance of
any kind agamst said parcel. Under the same date a cer-
tificate of the County Clerk of Los Angeles County was
prepared certifying to the proceedings authorizing the ex-
ecution and delivery of a deed granting to the United
States said 61.98 acre parcel and certifying there was no
record in his office of any prior conveyance by the City
of Los Angeles of said parcel. Said certificates, together
with exact copies of all the proceedings leading up to and
including the authorizations to the execution of said deed
and also all proceedings in connection with the 1912-1915
exchange of said 9.75 acre parcel, were delivered to the
United States Attorney at Los Angeles and receipt by him
was acknowledged on March 8, 1927.

9. On March &, 1927, the United States Attorney at
Los Angeles requested that the City of Los Angeles obtain
a certificate of title to the 61.98 acre parcel of submerged
lands to be transferred to the United States. In response
thereto the City Attorney of the City of Los Angeles ad-
dressed a communication dated March 17, 1927, to the
United States Attorney in Los Angeles explaining that a
certificate of title procured from a commercial title com-
pany would not furnish the necessary data for the United
States Attorney to pass upon the title to the City of Los
Angeles to said submerged parcel and explained the rea-
sons therefor, said letter reading, in part, as follows:

“On May 8, 1912, the voters authorized the grant
to the United States of a parcel of land containing
9.75 acres adjacent to the lower reservation at Fort
MacArthur, in exchange for which the government
released to the city an equal area on the west side of
the main entrance channel lying within the 300 yard
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circle around Deadmans Island which the State of
California ceded to the federal government under au-
thority of the act of the legislature approved March
9, 1897 (Statutes 1897, page 74). This change was
finally effected by the exchange of deeds, and I en-
close herewith copy of letter written by United States
Attorney Robert O’Connor under date of October 16,
1915, advising us that the Attorney General had
passed upon the title to the tidelands deeded to the
government and had found the same good. At that
time a transcript of proceedings and certificates
identical in form with those recently submitted to
you in connection with the pending grant was for-
warded through Col. C. R. McKinstry, engineer then
in charge of this district, and no certificates of title
were required either by the government or the city.
I was in this office at that time, and in our report
submitting the transcript and certificates we made the
following statements:

“Deadmans Island is a part of the original -
government domain in California. It was never
included in any Spanish or Mexican grant and
was never granted by the United States to any
one, but has been reserved for purposes of pub-
lic defense and other purposes of the United
States by the federal government. In 1897 an
act was passed by the legislature of California
relinquishing or ceding to the United States the
title of the state to tidal lands adjacent to the
lands held by the Umnited States for military pur-
poses, for a distance of 300 yards out from the
low tide lime. Such tidal lands were owned by
the State of California by virtue of her sover-
eignty, and were acquired by the State of Cali-
fornia upon her admission into the Union. The
submerged lands around Deadmans Island be-
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came, therefor, the property of the United
States under the act of 1897 (Statutes 1897,
page 74). There is absolutely nothing of rec-
ord with reference thereto other than the act re-
ferred to, which was approved by the governor
of California March'9, 1897. I have gone into
the matter quite thoroughly and I do not find
that the title of the United States to the tidal
lands surrounding Deadmans Island, and for a
distance of 300 yards out from the low tide line
of the island, has ever been questioned. * * *

“With reference to the title of the City of Los
Angeles to the submerged lands included within the
rectangular area lying easterly of Deadmans Island
which the government proposes to reclaim and use
for general public purposes, the rectangle, as you
know, wncludes a portion of the submerged lands
ceded to the United States for military purposes un-
der the 1897 act referred to above lying within 300
yards of the low tide line of the Island. I have in
my files a copy of the map recorded by the federal
engineer accepting and clasming the submerged land
surrounding Deadmans Island under authority of the
act of 1897, so that there can be no question but
what at that time the government was satisfied with
the state’s authority to cede the submerged lands
under the 1897 act.

“The rectangular area proposed to be deeded to
the government includes submerged land now belong-
tng to the City in addition to that which is included
within the 300 yard line mentioned above, and the
transcript and certificate sent you show that the State
of Califormia gramted to the City of Los Angeles
May 1, 1911, all of the right, title and interest held
by the state by virtue of its sovereignty i and to
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this particular submerged land as well as all other
tide and submerged lands within the limits of the
" city. These lands were ceded by the Mexican gov-
ernment to the United States pursuant to the treaty
with Mexico after the war of 1845 with that coun-
try, and it is a matter of tideland law and not of
statute law that the Umnited States held title to tide
and submerged lands in trust for the benefit of the
states which were later formed along its boundaries,
so that upon the admission of California to the Union
in 1850 the title to these lands was vested in the state
by virtue of its sovereignty until granted to the City
" of Los Angeles in 1911. There being, therefore, no
record of patents, conveyances or transfers involved
as touching these lands consequently there is no chain
of title of record. It is a matter of law and not of
" record that these tide and submerged lands came to
the City of Los Angeles from the Mexican govern-
" ment through the United States and the State of
California. Under the circumstances I think you will
agree with me that a certificate of title, as the same
'is customarily used in the business world to clearly
indicate that the records in the County Recorder’s
office show the title to certain property to be vested
in certain persons, could not be used in this case to
prove title. It being a matter of legal opinion, we
have therefore submitted to the government, through
you, all documents necessary to show the title in the
City of Los Angeles and its authority to make the
grant to the United States.

“You are probably familiar with the reason for
including in the deed of the city all of the land within
the rectangle which includes a portion of that now
held by the United States under the Act of 1897,
~ which is done because the grant by the state under
: the 1897 act confined the use of the government to
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* military purposes and it being its plan to remove
Deadmans Island, which would result in the release
of the tide and submerged lands acquired for military
purposes under the 1897 act, the city is therefore in-
cluding within its grant all of the land within the
rectangular area for all public purposes of the
United States.

“I trust that with this report and the papers you
‘already have the Attorney General will be in a posi-
tion to approve the acceptance of the proposed deed

" the same as was done in the former transfer of the
9.75 acre parcel.
Yours very truly,
Jess E. STEPHENS,
City Attorney
By CLype M. Leacr (Signed)
Assistant City Attorney.”

10. The Attorney General and the United States At-
torney at Los Angeles were satisfied with the title in-
formation thus furnished by the City Attorney of the City
of Los Angeles. On June 30, 1927, the Attorney Gen-
eral of the United States, William D. Mitchell, passed
his written opinion to the Secretary of War finding title
to the 61.98 acres parcel of submerged land to be in the
City of Los Angeles, said opinion reading in part as fol-
lows:

“I have the honor to report that I have examined
the abstract of title to 61.98 acres of land in the City
of Los Angeles, County of Los Angeles, which are
proposed to be purchased by the Government, under
the provisions of the River and Harbor Act of March
3, 1925, 68th Congress, Docket # 349, the total con-
sideration being $1.00.

A * * * % * *
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“The abstract contains 29 pages and was certified
to by J. T. Saunders, Official Searcher of the City
of Los Angeles, with certificate attached, dated Febru-
ary 4, 1927, which certificate is satisfactory. A map
of the land made by the engineers of the War De-
partment accompanies the abstract.

“From an examination of the abstract, I find the
title to said land in the City of Los Angeles. When
the undated deed accompanying the abstract has been
signed by the City of Los Angeles, acknowledged ac-
cording to the laws of the State of California, and
placed of record, and another certificate has been at-
tached to the abstract showing the recording of said
deed, the payment of all taxes, the examination of the
record brought down to a date subsequent to the
recording of the deed, that nothing has been done to
affect the title to this land since the date of making
the present certificate, and the abstract shall have
been returned to me, I will then approve the title.

“The abstract and related papers are enclosed here-
with,
” Respectfully,
WirLiam D. MITCHELL,
Attorney General.”

11. Pursuant to the requirement of the Attorney Gen-
eral of the United States as aforesaid a supplemental cer-
tificate was prepared by the Official Searcher of Records
of the City of Los Angeles under date of September 19,
1927, and was furnished to the United States Attorney.

12. Portions of the reclaimed submerged lands which
were released to the City of Los Angeles by Los Angeles
and Salt Lake Railroad Company in the year 1921, as
aforesaid, and by Bethlehem Shipbuilding Corporation,
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Ltd., in the year 1925, as aforesaid, were included in and
were a part of the submerged lands, filled or unfilled,
granted to the United States by the City of Los Angeles
by said deed dated August 4, 1926, as aforesaid.

(XII)

The United States of America asserted and declared
in the year 1925 that the City of Los Angeles was the
owner of the submerged lands in the Pacific Ocean and
Bay of San Pedro in front of Terminal Island, which
were planned to be reclaimed with materials dredged from
the Inner Harbor in the improvement thereof as planned
and approved by Act of Congress of March 3, 1925.

1. The United States District Engineer at Los An-
geles reported to the Chief of Engineers under date of
April 15, 1924, in recommending the extension of the
breakwater in front of Terminal Island, upon condition
that the City of Los Angeles and the City of Long Beach
contribute toward the cost of such breakwater extension
for the reason that said cities would receive a benefit in
the protection by the breakwater of the submerged lands
proposed to be reclaimed and asserted that the cities would
be the owners thereof, saying (House Document No. 349,
supra, pp. 46-47) that:

“Los Angeles would secure better protection for
the entrance to its main channel, which also would
permit widening that channel to 1,000 feet opposite
Reservation Point; it would also receive protection
for a large area of valuable land reclaimed on the
south side of Terminal Island, and to which the city
would have title. . . . Land on the south shore
of Terminal Island.can be reclaimed very cheaply,
as incidental to dredging operations in the inner har-
bor. Between Fish Harbor and the Silt Diversion
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Channel, under protection of the breakwater exten-
sion, perhaps 1,000 acres could be so reclaimed. A
reasonable estimate of the value of such land is $25,-
000 per acre, or an aggregate of $25,000,000 for the
1,000 acres. Title to this valuable frontage would rest
wn the Cities of Los Angeles and Long Beach.”

2. Said report of the United States District Engineer
was adopted by the Chief of Engineers who, in turn, for-
warded said report to Congress as House Document No.
349, supra. Congress adopted the recommendations of the
District Engineer and Chief of Engineers contained in
said House Document No. 349 and passed its Act of
March 3, 1925, making appropriations for the improve-
ments as thus recommended for the Los Angeles Outer
Harbor and Inner Harbor as well as for thé Long Beach
Harbor, as hereinabove alleged.

(XIII)

Another act of recognition on the part of the United
States of the title of the City of Los Angeles in and to
the submerged lands in the Pacific Ocean and Bay of
San Pedro, in connection with a so-called “147-acre Tract”
(sometimes referred to as “l46-acre Tract,” also as a
“166-acre Tract,” also as the “171-acre Tract,” and some-
times as the “Submarine Base Site”), is the following:

1. Pursuant to the direction of an Act of Congress
requiring investigation and report concerning the estab-
lishment of submarine and aviation bases on the Pacific
Coast and elsewhere in the United States, the Commission
on Navy Yards and Naval Stations filed its report with
the President of the United States on January 31, 1917,
which report the President transmitted on February 9,
1917, to the Congress of the United States, as reported
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in House Document No. 1946, Volume 3, 64th Congress,
Second Session.

2. Said Commission on Navy Yards and Naval Sta-
tions examined the Los Angeles Harbor as a potential site
for a Submarine Base. The City of Los Angeles offered
8 different tracts of tide and submerged lands in its Outer
Harbor and Inner Harbor for consideration by said Com-
mission and for selection by and transfer to the United
States by the City. In its report to the President and to
Congress with respect to the title of said eight parcels of
tide and submerged lands in the Outer and Inner harbor
of Los Angeles, said Commission reported these titles to
be vested in the City of Los Angeles, stating that:

“3. Eight sites were offered for consideration by
the authorities of the city of Los Angeles. These
sites are indicated on a map-of the port of Los An-
geles, attached at Appendix C5. They are also de-
scribed generally in the booklet on Los Angeles Har-
bor, attached as Appendix C4. Of these eight sites,
the titles of Nos. 1, 3, 4, and & are vested in the
City of Los Angeles by cession from the State of
California; Nos. 5, 6 and 7 are, in part, claimed by
the city, but are much cut up by private claims.
Parcel No. 2, containing 39 acres is already in the
possession of the United States Government, except
a small triangular corner consisting of about 6 acres,
title to which is vested in the City of Los Angeles.

“31. Each of the sites was inspected by the com-
mission and, by gradual elimination, No. 1 was found
to possess, in a degree higher than any of the others,
characteristics which would permit its use as a train-
ing and operating base for submarines, and an oper-
ating base for aeroplanes; and, also as a possible
location for a large dry dock and emergency re-
pair plant for ships of the larger size, should the
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occasion ever arise when same should be considered
necessary. Site No. 8, while possessng certain ad-
vantages for an aviation operating base, is very much
exposed to the sea, and is, therefore, impracticable
for development as a submarine base. Sites Nos.
6 and 7 are not satisfactory as to title and are, more-
over, approached only through the inner harbor,
being shut off from the sea by privately owned prop-
erty and railroad tracks. Even if these sites were
selected and the intervening property acquired, they
would still be subject to exposed conditions similar
to site No. 8 Site No. 5 is subject to the same
disadvantages as to title as Nos. 6 and 7. It is also
only possible to approach this site through the inner
harbor, which makes its use practically prohibitive
for hydroplanes and undesirable as a submarine base.
Sites Nos. 3 and 4 are well located as to protection
from wind and sea but are only susceptible of ap-
proach through the inner harbor, a disadvantage
which has already been commented upon. Site No. 2
is very much exposed to the sea and regarded as un-
suitable in every respect for development as a sub-
marine base or aviation operating base. A portion of
it, moreover, has already been transferred to the
Treasury Department for use as a quarantine sta-
tion site and another portion has been reserved for
the installation of a seacoast battery.” (H. D. No.
1946, supra, pp. 22-23.)

Said Parcels Nos. 1 to 8, described in said Report, are
located as follows:

(i) Parcel No. 1 referred to in the quotation
above is the “166-acre” tract of submerged lands
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finally selected by this Commission and recom-
mended for the Submarine Base Site and lies
in the Pacific Ocean and Bay of San Pedro im-
mediately adjoining the government breakwater
and West Channel in the Outer Harbor.

(i1) Parcels Nos. 3 and 4 are located in the
West Basin in the Inner Harbor.

(iii) Parcels No. 8 is a “152-acre” parcel of
submerged lands then being and since having
been reclaimed, lying in the Pacific Ocean and
Bay of San Pedro on the ocean front of Ter-
minal Island immediately easterly of the present
Fish Harbor and now constituting a part of
Reeves Field or Roosevelt Field, hereinafter men-
tioned.

(iv) Parcels 5, 6, and 7 adjoin the East
Basin in the Inner Harbor.

b

(v) Parcel No. 2, containing “39 acres,” was
in 1917, as to 33 acres thereof, owned by the
United States by virtue of the grant from the
State of California of March 9, 1897 above
mentioned, conveying a 300 yard strip of sub-
merged land around Deadman’s Island, and as
a result of the exchange of 1912-1915 of the
9.75 acre parcels between the United States and
the City of Los Angeles above mentioned. The
other six acres of said Parcel No. 2 then owned
by the City of Los Angeles, lie westerly of
and adjoining the 33 acre parcel of submerged
lands lying in the Pacific Ocean and Bay of
San Pedro.
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*:A map prepared by said Commission as a part of House
Document No. 1946, depicting said Parcels Nos. 1 to §

inclusive, is set forth as follows:
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3. The report of said Commission discussed and dis-
carded each of the other 7 sites and then approved and
recommended Site No. 1, and in that connection stated
(H. D. 1946, supra, pp. 23-24):

“Site No. 1 consisting of 166 acres, that lie along
the shore immediately inside of the inner end of the
breakwater in the outer harbor, is readily accessible
from the sea and is susceptible of satisfactory de-
velopment as a main submarine base and as an
aviation operating base. In comumon with each of the

- other sites noted, Site No. 1 is composed of tide and
submerged lands vequiring veclamation in order to
make it suitable for use.”

* * * * * 3 * *

“33. Site No. 1 has been variously referred to as
a 146 or a 147 acre tract and as a 16G-acre tract,
owing to changes in the position of the harbor lines.
The latter is the latest and correct information corre-
sponding to present boundaries, and this amount of
submerged land will be available. Of the 166 acres
about 130 lic above the 18-foot contour, as regards
depth at mean lower low water, and would require
fill to the average amount of about 30,000 cubic
yards per acre. Any plan of development would be
along the lines of an interior basin, both to secure
reasonably smooth water at all times as well as to
reduce the necessary fill to a minimum. This fill
can be arranged for best by obtaining a ‘dry fill’ that
is available from the considerable amount of grading
work under way in the vicinity, if action is taken
promptly. The immediate reclamation of more than
50 acres, requiring about 1,400,000 cubic yards, is
not necessary.”

* * * * x % * *

“36.. The City of Los Angeles, through Mayor.F.
T. Woodman, offers to cede all of site No. 1, consist-
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g of 166 acres, to the United States without charge,
as confirmed by the unanimous action of the city
council by resolution passed November 23, 1916, to
the effect that the matter would be submitted to the
voters, as required by the city charter, at the earliest
practicable date after notice is received of the accept-
ance of this proposition. This resolution is attached
as Appendix C8.”

4. In the report contained in House Document 1946,
page 62, the diagram of Parcel No. 1 contains this descrip-
tion and statement of the ownership by the City of Los
Angeles.

“Area 166 acres. Water frontage 3,640 Hnear
feet. Entire parcel (hatched area); title wn city of
Los Angeles n trust for people, etc., by wvirtue of
California Statutes 1911, 1256, for tide and sub-
merged lands.”

Said Report describing Parcel No. 2 below the diagram,
states ownership thereof as: |
“Area, 39 acres. Water frontage, 4,600 linear feet.
Hatched area, 6 acres; title in city of Los Angeles in
Trust for people, etc., by virtue of Califormia Stat-
utes 1911, 1256, for tide and submerged lands.
Crosshatched area, 33 acres; title in United States
Government, being a portion of Decadman’s Island
Muiitary Reservation, act of California Legislature,

March 9, 1897.”

Parcel No. 8 is described in said Report, House Document
1946, page 71, following the diagram thereof as follows:
“Area 152 acres. Water frontage 7,000 linear
feet. Entire parcel (hatched area); title in city of
Los Angeles by wvirtue of California. Statutes 1911,
1256. Salt Lake Railroad Co. has some claim on
small rectangle at the north, extent of said claim
being uncertain.”
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5. A municipal election was held by the City of Los
Angeles on June 5, 1917, submitting to the qualified
electors of said city the proposition of whether or not a
grant of said ““147-acre tract” should be made to the
United States for said Submarine Base. Said election
was called by ordinance of said city council adoptéd May
16, 1917, describing the proposition to be submitted to
the electors as follows:

“Shall the grant by the City of Los Angeles to
the United States of America, for public purposes,
of all or any portion of that certain parcel of land
at L.os Angeles Harbor designated as ‘Site No. 1,
comprising 171 acres more or less of submerged lands
owned by the City of Los Angeles and fronting on
the West Channel in the outer harbor’, be author-
ized.”

The electors of said city voted in favor of authorizing
the grant to the United States of said submerged lands
for said purpose.

6. On June 9, 1917 the Secretary of the Navy sent a
telegram to the Board of Harbor Commissioners of the
City of Los Angeles acknowledging its telegram announc-
ing the favorable vote of the electors of the City of
Los Angeles granting authority to convey said submerged
lands to the Navy for said Submarine Base and stated
that: '

“The Secretary of the Navy acknowledges with
great pleasure the telegram of the Board of Harbor
Commissioners which states that the City of Los An-
geles has voted to empower its Mayor to give author-
ity to transfer the permanent submarine base site to
the United States Government. The Navy Depart-
ment greatly appreciates the action .of the people of
the City of Los Angeles, and especially the spirit
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of cooperation and generosity in the national emer-
gency evidenced by their splendid gift. Josephus
Daniels.”

7. The Solicitor for the Navy Department, on Sep-
tember’ 15, 1917, addressed the Board of Harbor Com-
missioners of the City of Ios Angeles, requesting that the
Navy be furnished an abstract of title to the submerged
lands constituting the Submarine Base Site, and stated
that:

“With reference to said submarine base site an
abstract of title and copy of the proposed deed con-
veying to the government is necessary to be sub-
mitted to the Attorney General for his approval
before expenditure can be made on the site thus
acquired.”

8. On December 26, 1917 the City of Los Angeles
adopted its Ordinance No. 37781 (NS), thereby granting
to the United States said “171-acre Tract” of submerged
land and authorizing the Mayor of the City of Los An-
geles, on its behalf, to execute a deed granting to the
United States the lands described therein. Said ordinance
provided in part as follows:

“There is hereby conveyed to the United States of
America, for use for public purposes, that certain
parcel of tide and submerged lands of the City of
Los Angeles . . . situate in that portion of Los
Angeles inner and outer harbor and along and adja-
cent to the southerly end of the submerged lands in
front of the San Pedro Military Reservation
[particularly describing said “171-acre Tract].”

9. Pursuant to request of the Solicitor of the Navy
Department for the abstract of title to be furnished to the
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Attorney General of the United States, a complete set
of the proceedings leading up to and including the ordi-
nance adopted December 26, 1917, and copies of the
legislative grant of May 1, 1911 from the State of Cali-
fornia to the City of Los Angeles of the tide and sub-
" merged lands within the boundaries of said city, and the
Act of the Legislature of the State of California ap-
proved May 28, 1913 authorizing municipalities to grant
to the United States portions of submerged lands within
their boundaries theretofore granted to such municipalities
by the State of California, were furnished to the proper
officers of the Navy Department.

. 10. Several years elapsed after delivery of said certi-
ficate, abstract of title and said form of deed pursuant
to said Ordinance No. 37781 (NS), during which time
the United States never indicated to said city that the
said abstract and said proposed form of deed were satis-
factory or unsatisfactory, or that said deed if delivered
would be acceptable to Congress, or that Congress would
appropriate any funds for the improvements of said lands.
Accordingly, and on August 27, 1923, the City Council
of the City of Los Angeles adopted its Ordinance No.
46913 (NS) reciting the foregoing circumstances, and
further reciting that the steady growth of commerce
through the port of Los Angeles made it advisable that
the city proceed without delay to improve all available
water frontage in the harbor, and that, owing to the
changed conditions, the “l171-acre Tract” would now be
devoted to commercial purposes. Thereupon said Ordi-
nance No. 46913 (NS) revoked the grant to the United
States of the tide and submerged lands and revoked, re-
scinded and annulled the authorization and direction to
the mayor of the City of Los Angeles contained in said
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Ordinance No. 37781 (NS) to execute a deed granting
the same to the United States.

(XIV)

Another act on the part of the United States in recog-
nition of the title of the City of Los Angcles to the sub-
merged lands in the Pacific Ocean and Bay of San
Pedro relates to the reclamation by the United States
Engineer Office of submerged lands in front of Fort Mc-
Arthur in the year 1937, in the following manner:

I On April 22, 1937 the United States Engineer
Office at Los Angeles addressed a communication to the
Board of Harbor Commissioners of the City of LoS
Angeles advising that the United States proposed to re-
claim submerged lands adjacent to the West Channel in
the Los Angeles Outer Harbor owned by the United
States as a result of previous grants from the State of
California to the City of Los Angeles. The City W3
thereby advised that the United States proposed to ¢
tend a retaining dyke then under construction around
the area to be reclaimed

“so as to include a triangular picce of cit y-owned l,aﬂd
adjacent thereto designated as ‘Arca D’ . . - you!
approval is requested on the operations pfOPOSCd
herein in so far as city-owned lands will be effected

3
.

' Accompanying said letter of April 22, 1937 was a dr'a\\'(;
ng prepared by the United States Engineer Office entitle
‘File 64-1-23” dated March 30, 1937, “Fort McArthtf

Retaining Dike Around Submerged Tideland Lower Res¢r”
vation.”

A copy of said File 64-1-23 is set forth as follows
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2. At a meeting of the Board of Harbor Commission-
ers held on May 5, 1937 said Board granted the request
of the United States Engineer Office to enclose said tri-
angular shaped pafcel of city-owned land and deposit

material therein upon specified conditions.

On May 5, 1937 the Board of Harbor Commissioners
addressed a communication to the United States District
Engineér at Los Angeles advising of said Board action

granting said permit and stated as follows:

“Dear sirs:

“At a meeting of the Board of Harbor Commis-
sioners held May 5, 1937, you were granted permis-
sion, on behalf of the War Department, and in ac-
cordance with your application of April 22nd and

-~ attached print, to enclose a triangular shaped parcel
of City owned land under water by a dyke, and to
deposit dredge material within the area thus en-
closed, in connection with the deepening of the Main
Channel and Turning Basin in the Outer Harbor, per-
mitting excess material, estimated at less than 100,-
000 cubic yards, to be discharged southerly of the
south reservation boundary in the area adjacent to
the bluff, with the understanding that:

_ “l. No property rights are conveyed tf) applica.nt
W the parcel of City owned land for which permis-
Sion to fill with dredge spoil is granted;

“2. The usual General Permit be obtain.ed,- with-
out charge, at the office of the Harbor Engineer;

“3. The permit shall not become effective until
Written acceptance of the terms hereof shall have been
filed with the Harbor Engineer, City Hall, San
Pedro, California.” R
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Permit No. 53, Series 1937, was thereupon issued by
the Los Angeles Board of Harbor Commissioners to the
United - States and written acceptance of the terms there-
of was thereupon made by the United States District
Engineer Office.

3. The following year on April 7, 1938 the United
States LEngineer Office addressed a further application
 to the Board of Harbor Commissioners for permission
to deposit an additional amount of dredged material in
the submerged lands adjacent to and southerly of the
South boundary of Military Reservation of San Pedro.
Said application referred to the permit issued to the
United States by the Board of Harbor Commissioners
on May 14, 1937, as aforesaid, and stated:

“For depositing dredged material on city owned
submerged lands southerly of the United States mili-
tary reservation at Fort McArthur pursuant to the
foregoing, it is requested that Permit 53 be modified
to allow a deposit of 250,000 cubic yards of dredged
material on said city owmned lands adjacent to and

southerly of the south boundary of the military reser-
vation.”

4. Pursuant to said request of the United States the
Board of Harbor Commissioners on April 13, 1938
granted permission in accordance with said revised appli-
cation. On May 13, 1938 the Board of Harbor Commis-
sioners advised the United States District Engineer of
the granting of said permit in accordance with said ap-
plication of April 7, 1938, upon the same conditions speci-
fied in Permit No. 53 above set forth.
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On or about April 13, 1938, the United States, acting
by and through its War Department, accepted in writing

the terms and conditions of said permit.

(XV)

Among acts of recognition on the part of the United
States of America of the ownership and title of the City
of Los Angeles in and to the submerged lands in the
Pacific Ocean and the Bay of San Pedro, involving suc-
cessive leases by the United States from the City of Los

Angeles of airport property thereafter known as Reeves
Field, are the following :

1." On March 14, 1928, the Commander in Chief of
the Pacific Fleet of the United States Navy wrote to the
City of Los Angeles and its Board of Harbor Commis-
sioners that the basing in the Los Angeles Outer Harbor
of certain naval carrier vessels required procurement of
a landing place for naval planes and stated that the United
States Navy had no funds available with which to provide
airport facilities and requested the City to cooperate by

making available such facilities in the harbor area.

2. On the same date of March 14, 1928, the Los An-
geles Board of Harbor Commissioners replied and ad-
vised the Navy Department that a location for an airport
on Terminal Island would be made available and that the
Board would grant to the Navy a permit for the use of
a large tract of land for a navy airport; and that the

Board would make the necessary expenditures therefor
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provided the use of the airport was not to be confined
solely to the United States Navy.

3. On March 23, 1928, the City Council of the City of
Los Angeles approved a plan for converting into an air-
port the land owned by the City on Terminal Island.
Thereafter the Los Angeles Board of Harbor Commis-
sioners proceeded with the construction of airport facilities
and the reclamation and improvement of the land on
Terminal Island for that purpose. By the year 1934 the
City of Los Angeles had expended in the construction of
jetties, sea walls, roadways and other airport facilities for
the airport on Terminal Island a sum in excess of
$1,073,000.

4, The entire airport property on Terminal Island thus
constructed and improved from 1928 to 1934, as aforesaid,
was, prior to reclamation and filling in front of Terminal
Island, entirely submerged lands and part of the Pacific
Ocean and Bay of San Pedro, situated in front of Termi-
nal Island in a state of mature.

5. Said airport property on Terminal Island, formerly
a part of the submerged lands of the Pacific Ocean, was
the same as the “Parcel No. 8’ or “152-acre parcel” also
(“166-acre parcel,” or “l71-acre parcel”) described in
House Document No. 1946, supra, and by the Commis-
sion on Navy Yards and Naval Stations reported to Con-
gress in the year 1917 as

“the titles of Nos. . . . & are vested in the City
of Los Angeles by cession from the State of Califor-
nia,”

as above alleged.



—299—
6. The Navy Department during the years 1928-1929

made use of the airport facilities being improved and con-
structed by the City of Los Angeles. During the years
1930-1932 the United States Navy ceased to use said air-
port. On or about March 27, 1933, the City of Los Ange-
les leased said airport to the United States Coast Guard
for a period of one year, likewise leasing to the United
States Coast Guard a four-acre tract adjoining the air-
field to be used for erection of administration buildings,
shops, hangars and other incidental purposes.

7. On June 10, 1935, the Commander in Chief of the
United States Fleet, Admiral Reeves, addressed a com-
munication to the Mayor of the City of Los Angeles and
requested the City to lease to the Navy Department a por-
tion of Terminal Island for use by Navy aircraft and pro-
posed that the lease contain an option giving the Navy the
right to purchase the property at its then assessed value.

8. Formal application was made by the Acting Secre-
tary of the Navy on July 18, 1935, to the Los Angeles
Board of Harbor Commissioners for a permit to use the
airport site on Terminal Island. Said application made
by the Acting Secretary of the Navy reads in part as
follows:

“Application is hereby made for the right to use,
for a period not exceeding 30 years, those certain
lands at Los Angeles Harbor, belonging to the City
of Los Angeles, as shown on map attached hereto,
and more particularly described as follows * * *
for the purpose of occupying a site on Terminal
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Island, Los Angeles, California, as an airport for the
use of the Fleet.”

9. Pursuant to said request the Board of Harbor Com-
missioners executed a Permit-Lease to the United States

reciting in part as follows:

“Whereas the United States of America, through
the Navy Department, has submitted an application
to the Los Angeles Harbor Department, City of Los
Angeles, California, for permission to use a site on
Terminal Island owned by said City of Los Angeles,
as an airport * * *”

Said lease thereby granted to the United States permis-

sion to occupy and use

“the following described lands on Terminal Island
owned by the City of Los Angeles, California”

particularly describing the leased premises and reciting
that it contained 328.5 acres, more or less. Approximately
100 acres thereof was then under water of the Pacific
Ocean and Bay of San Pedro. Said lease excepted and
reserved therefrom a certain parcel containing 3,000
square feet occupied by the Board of Public Works of the
City of Los Angeles under Harbor Department Permit
No. 391, dated September 21, 1910, for sewer disposal
purposes. Said lease likewise excepted and reserved
therefrom a parcel containing 5910 square feet occupied
by private parties under Harbor Department Order No.
2152 adopted August 6, 1930, for garage purposes.
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- Said permit lease was for a term ending June 30, 1936,

with an option to the government to renew the same an-
nually by giving thirty days notice, but not to extend be-
yond June 30, 1965.

Said permit lease contained a further provision for
restoration of possession to the City upon termination,
reading in part as follows:

“The Government agrees that upon the termination
of this permit it will on request of the Permittor re-
move all of its property placed on said land and re-
store the said land as nearly as practicable to its
original condition.” '

Said Lease contained no provision for an option to the
Government to purchase the demised premises under any

circumstances.

Said Lease was executed and accepted on behalf of the
United States, acknowledging all the terms and conditions
thereof, by the Acting Secretary of the Navy, said ac-
ceptance being attached as a part of said lease and reads
as follows:

“This Permit is executed on behalf of the United
States by the Secretary of the Navy in acknowledg-
ment of the acceptance of the terms and conditions
therein set forth.

“United States of America
H. R. Stark (Signed)
“Acting Secretary of the Navy.”

Attached to said lease is a map delineating the demised

premises. A copy of said map is set forth as follows:
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It is shown on said map that 100 acres of the demised
premises is “Water Area.”

10. On July 13, 1936, the United States Navy addressed
a communication to the City of Los Angeles and its Board
of Harbor Commissioners advising of the Navy Depart-
ment’s election and approval of the continuance for the
fiscal year 1937 of the privileges granted to the United
States by Revocable Permit dated July 31, 1935, for the
privilege of using lands on Terminal Island for airport
purposes. On July 17, 1936, the Los Angeles Board of
Harbor Commissioners addressed a communication to the

Navy Department acknowledging receipt of said communi-
cation of July 13, 1936.

- Like communications were sent by the United States
Navy to the City of Los Angeles and its Board of Har-
bor Commissioners annually for the years 1937, 1938 and
1939, and said Revocable Permit dated July 31, 1935, was
annually renewed thereafter through June 30, 1940.

(XVI)

A further act of recognition on the part of the United
States of the title of the City of Los Angeles in and to
the tide and submerged lands in the Pacific Ocean and the
Bay of San Pedro, resulting from the granting of a Re-
vocable Lease Permit from the City to the United States
to occupy a portion of the ‘“147-acre Tract” for naval
landing purposes, is the following:

1. The City of Los Angeles owns a tract of tide and
submerged lands in the Outer Harbor known as the “147-
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acre Tract,” mentioned above. A portion of said Tract
adjoins certain upland owned by the City of Los Angeles
devoted to recreational purposes and known as “Trona
Field.”

2. Prior to July, 1932, the United States made appli-
cation to the City of Los Angeles for a Revocable Lease
Permit for the use and occupancy of a portion of the
“147-acre Tract” of tide and submerged lands for a land-
ing for naval vessels and watercraft. The Board of Har-
bor Commissioners of the City of Los Angeles granted its
Revocable Permit No. 102, which was executed by the
United States through its Navy Department, granting to
the United States the use and occupancy of said portion
of said “147-acre Tract” for naval landing purposes.

3. Thereafter on August 8, 1932, the Board of Har-
bor Commissioners granted its Revocable Permit No. 248
superseding and continuing permit No. 102 and the others
theretofore granted to the United States and extending the
areas leased to the United States. Said permit No. 248
was executed on behalf of the United States by the Com-
~mander in Chief of the United States Fleet under direction
of the Secretary of the Navy.

4. The Navy Department has enjoyed and occupied
the portions of the “147-acre Tract” so granted by the
City of Los Angeles and the United States has paid the
annual rental therefor in accordance with the terms of

said permit.
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5. Each of said Revocable Lease Permits No. 102,
248, and others. superseded thereby, contains this pro-
vision:

“Permission is hereby granted to the United States
Navy Department to occupy and use the following de-
scribed lands in Los Angeles Harbor, owned by the
City of Los Angeles, for the uses and purposes and
subject to the terms and conditions hereinafter set
forth, which said lands are situate in the City of Los
Angeles, State of California, * * *” .

6. On March 29, 1940, the Commandant of the
Eleventh Naval District of the United States Navy made
a written request to the Los Angeles Board of Harbor
Commissioners that piles be driven and repairs be made
to the landings erected in the portion of said “147-acre
Tract” covered by said permits and stated in part as fol-
lows:

“It-is accordingly requested that in view of the
City’s ownership of these two structures and the pur-
pose for which they are used, that your Department
undertake this work of removal and driving of the

piles, at no cost to the Navy * * * the Navy will
furnish the necessary piles.”

Pursuant thereto the City of Los Angeles, at its own
expense, constructed said repairs at said landing as re-

quested by the United States.
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(XVII)

The United States of America, by and through its
various departments and agencies, for a period in excess
of 25 years, has requested and obtained from the City of
Los Angeles and its Board of Harbor Commissioners,
numerous grants, leases, and other interests in and to re-
claimed tide and submerged lands in the Inner Har-
bor of Los Angeles. Likewise, the United States of Afnef‘
ica has condemned, in a number of instances, reclaimed
tide and submerged lands owned by the City of L‘OS
Angeles in the Inner Harbor, in which condemnation suits
the United States has alleged that the City of Los Angeles
was the owner thereof and in which stipulations and de-
crees have been made and entered, stipulating or adjudg-
ing that the City of Los Angeles is the owner of such
tide and submerged lands.

A map is set forth next hereinafter, depicting certall
(but not all) of the areas of tide and submerged lands
in the Los Angeles Harbor owned by the City of LO;
Angeles granted or leased to, or condemned by, the Unité

States of America from time to time:
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A synopsis follows of certain (but not all) the leases to
and condemnations by the United States of tide and sub-
merged lands owned by the City of Los Angeles in the
Los Angeles Harbor area, as shown on the map last here-

inbefore set forth:

1. Under date of July 11, 1941, Consolidated Steel
Corporation, Ltd., a corporation, entered into an agree-
ment, known as “The Facilities Contract”, with the United
States of America acting by and through the United States
Maritime Commission. Said contract required said corpo-
ration, as ‘“Contractor” to construct and operate a ship-
yard for said Maritime Commission on lands owned by
the City of Los Angeles. Said contract provided in part
that

(a) “the Contractor will, by permit granted to it
by the Board of Harbor Commissioners of the City
of Los Angeles, acquire the right to use certain par-
cels of real estate (referred to thereinafter in said
Facilities Contract as ‘The Real Estate’) located in
the City of Los Angeles, California (hereinafter
called “Tract No. 1’) for the purpose of constructing
and operating the Facilities herein described, * * *

(b) The title to the Facilities, either completed or
in the course of construction, shall be in the Govern-
ment even though such facilities are fixed to the
realty.

(c) That “all wharves, piers, docks, slips, bulk-
heads, sea walls and channels which, under the terms
of the charter of the City of Los Angeles, become
the property of said City upon the expiration of the
term of the permit.”

(d) The Maritime Commission shall reimburse the
Contractor for all rent or other charges which the
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Contractor may be obliged to pay under any permit or
lease for the Real Estate.

(e) If the Contractor so directs the U. S. Mari-
time Commission shall enter upon the Real Estate and
demolish or remove any Facilities installed on Tract
No. 1, and in this connection it is provided:

“Provided that Tract No. 1 of the Real Estate
on which the Facilities or such thereof as shall
be demolished or removed shall be located, shall
be restored so as to leave the same in as good
condition as that in which they were immediately
prior to the acquisition, construction, or instal-
lation of such Facilities thereon; * * *”,

(f) The Maritime Commission may take posses-
sion of the Real Estate and of the Facilities thereon
including all rights of the Contractor under any lease
or other agreement with respect to the Real Estate in
the event of default by the Contractor thereunder.

 (g) “Such permit or other agreements with respect
to Tract No. 1 of the Real Estate shall be in form
and substance satisfactory to the Commission, and
shall include (but without limitation) provisions con-
firming to the owner and the Commission (as against
the owner of said Tract No. 1) the same rights in
respect of said Tract and other Facilities, including
(but without limitation) the right to take over and
operate said Tract No. 1 as herein provided as are
granted or are purported to be granted to the owner
and Commission by the terms of this contract.”

On August 12, 1941, the Board of Harbor Commission-
ers of the City of Los Angeles by its Order No. 1788
granted to Consolidated Steel Corporation, Ltd., for the
term of five (5) years a permit to use that certain land
described as “Tract No. 1” in said “Facilities Contract”
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of July 11, 1941, referred to hereinabove in the last pre-
ceding paragraph. Said land “Tract No. 1”7 is and was
tide and submerged lands cwned by the City of Los An-
geles under the jurisdiction and control of the Harbor De-
partment thereof and is depicted on the map hereinabove
in this article set forth as “Consolidated Steel Corpora-
tion, Ltd. B. H. C. O. 1788 Parcel 1, Parcel 2.”

The United States acting by and through the United
States Maritime Commission thereafter approved and ac-
cepted the terms and provisions of said Order No. 1788.

" Commencing on or about the date of said Order No.
1788, Consolidated Steel Corporation, Ltd., took possession
of the premises so granted under and pursuant to the
terms and provisions of said Order and thereafter utilized
said premises in the performance of its obligations under
said Facilities Contract.

2. Under date of January 11, 1941, California Ship-
building Corporation, a corporation, entered into Facilities
Contract No. 1284, with the United States of America act-
ing by and through the United States Maritime Commis-
sion. The provisions of said contract as amended by a
Supplemental Facilities Contract No. 1284 (ESP-1) Ad-
dendum No. 1, dated January 25, 1941, and a Second
Facilities Contract No. DA-MCc-4, dated April 9, 1941,
except that it dealt with different premises, were sub-
stantially identical with the provisions of that certain
Facilities Contract between the United States of America
and the Consolidated Steel Corporation, Ltd., dated July
11, 1941, hereinabove in this article referred to.

On February 18, 1941, the Board of Harbor Commis-
sioners of the City of Los Angeles by its Order No. 1759
granted to the California Shipbuilding Corporation for a
term of five (5) years a permit to use that certain land
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referred to as “Real Estate” in said Facilities Contract of
January 11, 1941, hereinabove referred to in the immedi-
ately preceding paragraph. Said land is and was sub-
merged and tide land owned by the City of Los Angeles
under the jurisdiction of the Harbor Department thereof
and is depicted on the map hereinabove set forth as
“California Shipbuilding Corporation B. H. C. O. 1759
1960 P. 1 P. 2 P. 3 P. 4 P. 5”7 The provisions of
said Order 1759, except as to the terms referred to,
were subsfantially identical with the provisions of Order
No: 1788 hereinabove referred to.

The United States acting by and through the United
States Maritime Commission thereafter approved and ac-
cepted the terms and provisions of said Order 1759.

Commencing on or about the date of said Order 1759,
California Shipbuilding Corporation took possession of the
premises so granted under and pursuant to the terms and
provisions of said Order and has at all times since said
date utilized said premises in the performance of its obli-
gations under said Facilities Contract No. 1284 and
amendments thereto.

3. On February 18, 1942, the Board of Harbor Com-
missioners of the City of Los Angeles, by its Order No.
1830, granted to the United States of America, Navy De- .
partment, a permit to use certain tide and submerged lands
owned by the City of Los Angeles for the purpose of
constructing and operating thereon a shipbuilding plant
and for purposes incidental thereto. The lands so granted
are designated on the map hereinabove set forth by the
following: ‘““The United States Navy Department B. H.
C. O. 1830 Parcel 1 Parcel 2 Parcel 3 Parcel 4 Parcel 5.”
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The said Order No. 1830 provided that the permit so
granted was '

(a) subject to certain permits previously granted
to private corporations;

(b) for a term ending February 4, 1947 and for
such further five (5) year periods not extending be-
yond February 4, 1962, as the Government might
elect to continue the use of said premises under all
the terms and conditions of the permit;

(c¢) for a rental payable on the first day of each
month to the Board of Harbor Commissioners of the
City of Los Angeles in the amount of $4,805.28 per
month during the first five (5) year period and $6,-
471.95 per month during the second five (5) year
period.

Plaintiff on or about the aforesaid date of said order
entered upon and took possession of said lands under and
pursuant to the terms and provisions of said Order No.
1830.

4. On February 15, 1942, the City of Los Angeles act-
ing by and through its Board of Harbor Commissioners
leased to the United States of America, Army Depart-
ment, by Lease No. W 868-eng-4234, the premises depicted
on the map hereinabove set forth as “L. A. Port of
Embarkation W868-eng. 4234 P. 1 P. 2 Parcel 3 Parcel
4” for the purposes of storage and sub-port of embarka-
tion. Said lease provided that:

(a) the term thereof should end on June 30, 1943,

renewal thereof was at the option of the United States
from year to year;

(b) the United States would not permit the use of
said premises by any one other than the Government,
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its sublessee, agents or servants and then only for the
purposes therein stated;

(c¢) rental was $3,169.18 per month;

(d) said lease or renewal thereof may not extend
beyond the existing emergencies and sixty (60) days
thereafter; .

(e) the United States if required by lessor shall
before the expiration of said lease or renewal thereof
restore the premises to the same condition as that
existing at the time of entering upon the same under
this lease, reasonable wear and tear excepted;

On or about the aforesaid date of said lease the United
States entered upon and took possession of said premises
under and pursuant to the terms thereof.

This lease was on form “U. S. Standard Form No. 2

(Revised) approved by the Secretary of the Treasury May
6, 1935.”

5. On November 25, 1942, the City of Los Angeles
acting by and through its Board of Harbor Commissioners
leased to the United States of America, War Department, '
by Lease No. 3460-eng. 963 those certain tide and sub-
merged lands owned by the City of Los Angeles and de-
picted upon the map hereinbefore set forth as “L. A. Port
of Embarkation W. 3460 eng. 963 Parcel 5A.”

The terms and conditions of said lease No. W. 3460-
eng. 963 were substantially identical with those of that
certain lease W-868-eng. 4234 hereinabove in the preced-
ing paragraph referred to, except for a slight difference in
the rent payable thereunder.
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This lease was on form “U. S. Standard Form No. 2

(Revised) approved by the Secretary of the Treasury May
6, 1935.”

On or about the aforesaid date of said lease the United
States entered upon and took possession of said premises
under and pursuant to the terms thereof.

6. On the 1st day of October, 1943, .the City of Los
Angeles acting by and through its Board of Harbor Com-
missioners leased to the United States of America, Army
Department, by No. W 04-193 exc 3075 those certain
tide and submerged lands owned by the City of Los An-
geles, two parcels of which are described in the map here-
inabove set forth as “W-04-193-eng. 3075 Parcel 5C P.
15.”

Said lease was on form “CR Form 207” and provided
that:

(a) the City of Los Angeles “whose interest in
the property hereinafter described, * * * is that
of fee owners”.

(b) the term extended to June 30, 1944, and un-
less terminated as therein required by the Govern-
ment should continue from year to year provided that
adequate appropriations are available from year to
year for the payment of rentals and provided, fur-
ther, that this lease shall in no event extend beyond
sixty (60) days from the date of termination of the
unlimited national emergency.

(c¢) the United States shall pay the City as rental
$425.37 per month for Parcel 15 and $245.11 per
month for Parcel 5C. )
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On or about the aforesaid date of said lease the United
States entered upon and took possession of said premises
under and pursuant to the terms thereof.

7. On November 3, 1943, the City of Los Angeles act-
ing by and through its Board of Harbor Commissioners
leased to the United States of America, Army Depart-
ment, by lease No. W 04193 enc 2349 those certain tide
and submerged lands owned by the City of Los Angeles
and depicted on the map hereinabove set forth as “W 04-
193-enG. 2349.”

Said lease was on form “CR Form 207.” The pro-
visions, except as to premises involved and rental due to
the City of Los Angeles thereunder were substantially
identical with the provisions of that certain lease No. W
04-193 EnG. 3075 hereinabove in the immediately preced-
ing paragraph referred to. Said lease provided for the
payment to the City of Los Angeles of $201.84 per month
as rental for the use of said premises.

On or about the aforesaid date of said lease the United
States entered upon and took possession of said premises
under and pursuant to the terms thereof.

8. An action entitled “United States of America, plain-
tiff, versus 9.3875 Acres of Land, more or less, situated.
in the County of Los Angeles, State of California; City
of Los Angeles, a municipal corporation; Board of Har-
bor Commussioners of the City of Los Angeles; et al., de-
fendants,” was commenced in the District Court of the
United States for the Southern District of California, Cen-
tral Division (being Case No. 2241-Y Civil), an amended
complaint in condemnation therein being filed on October
30, 1942. The United States there alleged that it sought
to acquire for use by the Coast Guard a leasechold inter-
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est or interests for a term of years expiring August 1,
1952, in certain real property described in Paragraph III
of said complaint.

It was there alleged

“that the apparent and presumptive owner of the real
property described in Paragraph III of this amended
complaint is the City of Los Angeles; that the defend-
ant California Yacht Club is the apparent and pre-
sumptive owner of all improvements thereon and of
all personal property to be acquired herein.”

The lands so referred to and described in said amended
complaint are and were tide and submerged lands owned
by the City of Los Angeles and are depicted on the map
hereinabove set forth by the letters and figures “U. S.
Coast Guard. B. H. C. O. 1873, U. S. D. C. No.
2241-Y.”

Upon the filing of said complaint and on the date there-
of an order for immediate possession was made and en-
tered by said Court, and pursuant thereto the Government
entered upon and took possession of said lands.

On October 29, 1942, the Government filed a Declara-
tion of Taking executed by the then Acting Secretary of
the Navy, James Forrestal, pursuant to Title 40, section
258-A et seq., U. S. Code, and coincident with the filing
thercof paid into Court the sum of $75,000 which was
stated in said Declaration to be said Acting Secretary’s
estimate of the just compensation to be paid for the tak-
ing of said property. '

On November 10, 1942, the United States of America,
the City of Los Angeles, the County of Los Angeles and
the California Yacht Club, acting by and through
their respective counsel entered into a “STIPULATION FOR
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JupeMENT” which was filed in said action on November
13, 1942. In said stipulation for judgment, in addition to
other matters, the parties agreed that the sum of $75,000
was a
“fair, just and adequate compensation and award of
damage for the condemnation and taking by plaintiff
of said leasehold estate and interest of the lands so
taken.”

On November 10, 1942, the Board of Harbor Commis-
sioners of the City of Los Angeles by its Order No. 1873
granted to the United States of America, Navy Depart-
ment, a permit authorizing the United States Coast Guard
to use and occupy the lands, possession of which had there-
tofore been taken by the Government pursuant to said
condemnation action and declaration of taking therein..

Said Order recited that the representatives of the Gov-
ernment, the Board of Harbor Commissioners of said City,
and the California Yacht Club, had agreed upon a settle-
ment of said condemnation action, which settlement pro-
vided that said Board should grant to the Government a
permit to occupy and use the premises in question for the
remainder of the term of the permit theretofore granted
to the California Yacht Club expiring on August 1, 1952,
at the same rate of compensation as provided for in said
permit to the California Yacht Club.

The plaintiff on February 15, 1943, accepted said per-
mit and in doing so used the following language:
“The undersigned grantee hereby accepts the fore-
going permit and agrees to abide by and observe each
and every of the terms and conditions thereof.”

2. An action entitled “United States of America, plain-
tff, vs. 5.399 Acres of Land, More or Less, in Los An-
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geles County, California; Board of Harbor Commissioners
of the City of Los Angeles; City of Los Angeles, a mu-
~nicipal corporation, et al., défendants,” was commenced in
the District Court of the United States for the Southern
District of California, Central Division (being case No.
2469 P. H. Civil), by the filing of a complaint in con-
demnation on October 3, 1942.

The United States of America appeared in said action,
as alleged in said complaint, by a Special Assistant to the
Attorney General, at the direction and under the authority
of the Attorney General of the United States and pursuant
to the request of the Acting Secretary of the Navy.

By said action the Government sought to condemn a
leasehold interest in said lands located in the inner Los
Angeles harbor area, a part of which was owned by the
City of Los Angeles.

In said Complaint the Government alleged

“that the names of the apparent, purported and pre-
sumptive owners of the hereinabove described prop-
erty are the Southern Pacific Railroad and the Board
-of Harbor Commissioners of the City of Los Angeles,
California.”

Upon the filing of said complaint and upon the date
thereof an order of immediate possession. was made and
entered by said Court, and pursuant thereto the Govern-
ment entered upon and took possession of said lands.

.. On November 1, 1942, the Board of Harbor Commis-
sioners of the City of Los Angeles leased to the United
States of America, Navy Department, by lease No. N O Y
(R) 35239, the premises sought to be condemned by the
Government in said action No. 2469 P. H. Civil.
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A Y
Said lease was executed on United States Standard

Form No. 2 (Revised), approved by the Secretary of the
Treasury May 6, 1935.

That said lands so leased are depicted on the map here-
inabove set forth as “N O Y (R) 35239 U. S. D. C.
No. 2469-P. H.” and a portion thereof are and were tide
and submergd lands owned by the City of Los Angeles.

On August 1, 1944, the Secretary of Navy, in advis-
ing the Attorney General of the United States of the ex-
ecution of said lease and in requesting the dismissal of

said proceedings entitled “United States of America v.
5.399 Acres of Land, et al.”, said:

“Tt has now been determined that the acquisition of
a temporary estate in the lands embraced by the above
proceeding will be satisfactory. A lease has accord-
ingly been executed by the United States through the
Navy Department and the City of Los Angeles,
through its Board of Harbor Commissioners. The
City of Los Angeles has assumed, in the lease, the
obligation of making settlements with any third per-
sons for claims in the leased premises.”

3. An action entitled “United States of America v.
Certain Parcel of Land in the City of Los Angeles, ¢t al.,
defendants” (being Civil No. 2597-B) was commenced in
the District Court of the United States for the Southern
District of California, Central Division, by the filing of a

complaint in condemnation on November 25, 1942.
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The United States of America appeared in said action,
as alleged in said complaint, by a Special Assistant to the
Attorney General at the direction and under the authority
of the Attorney General of the United States, and pur-
suant to the request of the Maritime Commission.

By said action the Government sought to condemn cer-
tain lands, two parcels of which were tide and submerged
lands owned by the City of Los Angeles and under the
jurisdiction of the Harbor Department thereof. Said two

parcels are depicted on the map hereinabove set forth as
“U. S. D. C. No. 2597-B.”

In referring to said lands owned by the City of Los
Angeles, the Government alleged in said complaint as fol-
lows:

“That the apparent and presumptive owner of par-

cels 10, 11 and 12 is the defendant, City of Los An-
geles.”

Upon the filing of said complaint and upon the date
thereof an order for immediate possession was issued by
said Court and thereupon and pursuant thereto the Gov-

ernment entered upon and took possession of said land.

By a “STIPULATION OF FACTS PURSUANT TO PRETRIAL
HEREIN” filed in said action on September 6, 1945, the
plaintiff and the City of Los Angeles, acting by and
through their respective counsel, stipulated as follows:

“That the defendant, City of Los Angeles, on or
about November 24, 1942, and at all times since, has
been the owner in fee simple absolute of the property

designated in the complaint on file herein as parcels
10and 11. . . )7






