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No. 65, Original

IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1982

STATE OF TEXAS, Plaintiff
V.
STATE OF NEW MEXICO, Defendent

UNITED STATES OF AMERICA, Intervenor

EXCEPTIONS TO THE
REPORT AND RECOMMENDATIONS
OF THE SPECIAL MASTER

Comes now the State of Texas to accept the Special
Master’s recommendations that the United States
representative on the Pecos River Commission be vested
with power to participate and act in all Commission
deliberations and to vote to resolve any impasse created
by failure of the representatives of Texas and New Mex-
ico to agree, that the Pecos River Commission should
then perform its duties, and that the Court retain
jurisdiction of the case. However, if the Court decides
not to accept these recommendations of the Special
Master, Texas excepts to the report of the Special
Master accepted for filing on October 18, 1982, as
follows:

1. Texas objects to the Master’s conclusion that the
continuation of the suit is beyond the judicial function.

2. Texas objects to the Master’s conclusion that the
Texas motion to substitute double mass analysis for
river routing should be denied.
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WHEREFORE, the State of Texas prays that the
Court accept the Special Master’s recommendation that
the United States representative on the Pecos River
Commission be vested with power to participate and act
in all Commission deliberations and to vote to resolve
any impasse created by failure of the representatives of
Texas and New Mexico to agree, that having vested the
United States representative with the power to vote to
resolve any impasse, the States be ordered to return to
the Pecos River Commission for performance by it of its
duties, and that the Court retain jurisdiction of the
case. In the alternative, if the Court does not accept the
above-mentioned recommendations, the State of Texas
prays that the Court grant the Texas motion to
substitute the double mass analysis for the river routing
and remand the case with instructions to make the
necessary determinations to conclude the law suit.

Respectfully submitted,

MARK WHITE
Attorney General of Texas

JOHN W. FAINTER, JR.
First Assistant Attorney
General

RICHARD E. GRAY, III
Executive Assistant
Attorney General
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Assistant Attorney General
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No. 65, Original

IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1982

STATE OF TEXAS, Plaintiff
V.
STATE OF NEW MEXICO, Defendant

UNITED STATES OF AMERICA, Intervenor

BRIEF IN SUPPORT
OF EXCEPTIONS

QUESTIONS PRESENTED

The alternative exceptions of the State of Texas will
address the following questions:

1. Whether the continuation of the lawsuit is within
the judicial functions.

2. Whether the double mass analysis should be
substituted for river routing as the inflow-outflow
method to determine the base relationship depicting the
1947 condition.

JURISDICTION
The original jurisdiction of the Court was invoked

under Article III, Section 2, Clause 2 of the United
States Constitution and 28 U.S.C. §1251(a)(1).
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PECOS RIVER COMPACT

The rights of Texas and New Mexico equitably
dividing and apportioning the waters of the Pecos River,
an interstate river which rises in North Central New
Mexico and flows in a southerly direction through New
Mexico and Texas, are set forth in the Pecos River Com-
pact of 1948, ratified and approved by Act of Congress,
Senate Document 109, 81st Congress, 1st Session 1949,
63 Stat. 159 (1949). A copy of the Compact is appended
as Appendix A.

STATEMENT OF THE CASE

The Special Master’s report fairly states the nature of
the case and the facts that are material to the considera-
tion of the questions presented. There are a few matters
that Texas believes need further discussion, however.

In the History of Litigation section of the Report at p.
10, the Master correctly states that Texas submitted
the report of Drs. Charnes and Heaney which recom-
mended the use of the double mass analysis to deter-
mine the base relationship for the 1947
condition. Master’s Exhibit 20(b). Texas did not state
its position concerning the §4(b) issues, which related to
the river routing method, because the double mass
analysis is an inflow-outflow method which is not as
dependent on an individual’s judgment as is the river
routing method. The Texas submission was in response
to the Master’s statements that some other method of
accounting under the Compact should be
considered. See Tr. vol. XXXIII, pp. 3277-3280.

In the Factual Issues section of the Report at p. 13,
the Master discusses the “water budget’” method which
is used in river routing for computation of unmeasured
values. The Master correctly states that the results
may be a ‘‘residual negative, i.e., a minus flow which is
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impossible of occurrence in a state of
nature.”” However, during the March 8-16 hearing,
Texas clearly stated its position that when a residual
negative occurs in a flood inflow computation, it should
be set at zero unless the residual negative is caused by
lag time' in which case the minus number should be car-
ried forward. See Texas Exhibit 62 and Texas Exhibit
48 at pp. 3, 5, 22 and 31, Tr. vols. XLI, pp. 3975-3976,
and XLII, pp. 4151-4152.

Texas disagrees with the Master’s statement at p. 20
of the Report that ‘“Texas and New Mexico say that if
the case is to proceed, the next step should be the deter-
mination of the §4(b) issues.”” New Mexico has said that
the §4(b) issues should be determined. However, Texas
did not object to the Master’s order of December 29,
1981, vacating the §4(b) portion of the 1977 Pre-Trial
Order. Texas says that if the case proceeds, the next
step is to determine the base relationship depicting the
1947 condition and that the double mass analysis
method, Texas Exhibit 41, should be used. In the event
the double mass analysis method is not used, Texas has
proposed a river routing method to be used. Texas Ex-
hibit 48. New Mexico responded to Texas’ river routing
proposal in its Statement Regarding Basic Facts,
Unmeasured Values and Techniques for Determining
Stream Flows. New Mexico Exhibit 54. New Mexico
substantially agrees to the Texas proposal, but
disagreements between the states still remain in certain
areas. See New Mexico Exhibit 54, pp. 8-14 and Tr. vol.
XLII, pp. 4194-4243. These disputes need to be resolv-
ed by the Court in order to depict the 1947 condition by
river routing.

"Lag time is the fact that releases, irrigation returns, or flood in-
flows are in transit between an upstream and downstream gage
when the gage flows are recorded and used in the
computations. See Tr. vol. XLII, pp. 4145-4146.
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SUMMARY OF ARGUMENT

The Pecos River Commission is not a federal
agency. Since the Commission is not a federal agency,
the Court is not limited to the scope of review provisions
of 5 U.S.C. §706. The Compact creates federal rights in
the compacting States. In this action, Texas is seeking
enforcement of her rights under the Compact. Enforce-
ment of these rights is a judicial function.

It is within the Court’s jurisdiction to construe the
Compact, to determine whether there has been a breach
of the Compact obligation, and to issue a judgment to
remedy any breach regardless of Commission action or
inaction. Commission determinations and findings
under Arts. V and VI are not conclusive in any court but
are prima facie evidence of the facts found which may be
rebutted or contradicted. In the absence of Commission
action, the Court is deprived of prima facie
evidence. The Court may exercise its independent judg-
ment in resolving the disputes without invading the
discretion of the Commission.

The Court’s decree would not be advisory. Rather,
the Court can render an effective decree by ordering the
States to conduct their activities in accordance with the
Court’s construction of the Compact and to remedy any
breach that is found. Such a decree would be binding on
the States and their representatives on the Pecos River
Commission.

The Court has partially construed the Compact by
defining the 1947 condition. It is within the Court’s
power to use the double mass analysis method to define
the 1947 condition quantitatively since it is an inflow-
outflow method.

ARGUMENT

1. Continuation of the Suit
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The Master has concluded that ‘‘further progress in
this case will require him, and the Court, to perform ad-
ministrative duties and exercise administrative powers
delegated to the agency created by the Compact’ and
that ‘‘such exercise of administrative power is beyond
the judicial function.” Master’s 1982 Report, p.
27. Texas excepts to this conclusion. It is clearly
within the Court’s power and is clearly a judicial func-
tion to construe interstate compacts consented to by
Congress. West Virginia ex rel. Dyer v. Sims, 341 U.S.
22 (1951).

In this suit to enforce the Pecos River Compact, Texas
is asking the Court to determine whether New Mexico
has been making deliveries of water at the New Mexico-
Texas state line in accordance with her Compact obliga-
tion. Because the Compact creates an interstate ad-
ministrative agency, the Pecos River Commission, and
delegates to the Commission the power to make findings
concerning state line deliveries, changes in depletion by
man’s activities in New Mexico, and quantities of water
non-beneficially consumed in New Mexico, Art. V(a) and
(d), the Master believes that the Court cannot make
similar findings in the absence of Commission finding in
this suit to enforce the Compact. Texas believes the
contrary.

Texas agrees with the Master’s conclusions, and his
reasons therefor, that the Commission is not a federal
agency. Master’s 1982 Report, p. 17. Since the Com-
mission is not a federal agency, the judiciary, and this
Court specifically, is not limited by 5 U.S.C. §706 and
the cases construing it. Since 5 U.S.C. §706 is not ap-
plicable, we must look to the Compact to see what the
scope of review is and what limits, if any, are imposed on
the judiciary. Art. V(f) states that ‘‘[flindings of fact
made by the Commission shall not be conclusive in any
court, or before any agency or tribunal, but shall con-
stitute prima facie evidence of the facts found.” Com-
mission findings, if any, constitute prima facie evidence
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and as such, can be contradicted or rebutted. Further,
the Compact in no way makes the fact-finding power of
the Commission exclusive. Implicit in Art. V{f) is the
understanding of the parties to the Compact that the
Court will enforce the Compact.

The Compact has created federal rights in the compac-
ting states since the Compact is “‘a law of the United
States,” Cuyler v. Adams, 449 U.S. 433, 438
(1981). Texas is seeking enforcement of her rights under
the Compact in this action. Enforcement of these rights
is a judicial function, even though in this action such en-
forcement requires the Court to resolve factual and
policy disputes delegated to, but unresolved by, the
Commission. Judicial inaction would preclude the only
effective remedy Texas has to protect her rights under
the Compact. Commission action should not be a prere-
quisite to judicial relief. If that were the case, Commis-
sion inaction would prevent the Court from exercising
its jurisdiction to protect federal rights under the Com-
pact. See Green v. Biddle, 8 Wheat (21 U.S.) 1, 90-91
(1823} and British Airways Board v. Port of Authority of
New York and New Jersey, 564 F.2d 1002, 1010 (2d Cir.
1977).

In Green v. Biddle, supra, this Court construed a com-
pact between Virginia and Kentucky which provided for
the creation of a special tribunal for the resolution of
disputes about the interpretation and execution of the
compact. It was argued that the Court has no jurisdic-
tion to construe the compact because the compact had
created a tribunal to do so. In reply to this argument
the Court said:

How, then, are those controversies ... to be
settled? The answer, we presume, would
be, by Commissioners, to be appointed by
those States. But none such have been ap-
pointed; what then? Suppose either of
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those States, Virginia for example, should
refuse to appoint Commissioners? Are the
occupants of lands, to which they have no
title, to retain their possessions until this
tribunal is appointed, and to enrich
themselves, in the mean time, by the pro-
fits of them, not only to the injury of non-
residents, but of the citizens of
Kentucky? The supposition of such a state
of things is too monstrous to be for a mo-
ment entertained. The best feelings of our
nature revolt against a construction which
leads to it.

Id. at 90-91. Such would be the result in this case if the
Court does not have the jurisdiction to enforce the Com-
pact by resolving the remaining disputes between the
States through continuation of the suit.

In his report, the Master concluded that continuation
of the suit is not within the judicial function because it
would require the Court to perform administrative
duties and exercise administrative powers delegated to
the Commission. The Master cites Federal Radio Com-
mission v. General Electric Company, 281 U.S. 464, 469
(1930), for the proposition that the Court cannot ‘‘exer-
cise or participate in the exercise of function which are
essentially ... administrative’’ and cites Federal Com-
munications Commission v. Schrieber, 381 U.S. 279,
290-291 (1965) for the proposition that the Court cannot
establish administrative procedures de novo. Both
cases are inapplicable to the present controversy.

This court has held repeatedly that the Constitution
forbids Article III courts from exercising ad-
ministrative functions, but it has never clearly defined
the difference between judicial and administrative func-
tions. Federal Radio Commission v. General Electric
Company, supra, involved facts which today might be
held to present a judicial question. Federal Communica-
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tions Commission v. Schrieber, supra, stands for the
principle that agencies must be allowed to create their
own rules of procedure with as little judicial interference
as possible. Texas does not dispute this conclusion, but
finds it inapposite here.

Federal Radio involved the Federal Radio Act, which
instructed the District of Columbia Court of Appeals to
review the decision of the Federal Radio Commission by
taking additional evidence and making such order as
might seem just. This Court held that such a review
was an administrative function. It was permissible for
the Court of Appeals to sit as a superior administrative
agency since the Court of Appeals was a legislative
court. The Court held that the Supreme Court could not
review the Court of Appeals decision because Article I11
of the Constitution prevents it from performing ad-
ministrative functions. However, Federal Radio neither
provides a rule to distinguish administrative from
judicial functions nor does it stand for the proposition
that courts may not be instructed to redo completely the
work of an administrative agency. See, Wright, Miller
& Cooper, Federal Practice and Procedure: Jurisdiction
§3535.

This suit is not seeking review of agency action or pro-
cedures, rather it is seeking enforcement of Compact
obligations. The Compact contemplates judicial en-
forcement of the Compact. Art. V(f). Admittedly, there
has been no action by the Pecos River Commission con-
cerning Compact obligations since 1961, but Commis-
sion findings are only prima facie evidence of the facts
found. Art. V(f). This suit is more analogous to the
situation in United States v. First City National Bank of
Houston, 386 U.S. 361 (1967) where the Court held that
the findings of the Comptroller of the Currency under
the Bank Merger Act of 1966 were not binding on the
Court in an antitrust action under the Clayton Act. The
Bank Merger Act permitted the comptroller to approve
a merger which would lessen competition if he found
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that the anti-competitive effects of the proposed merger
were outweighed by the probable effect of the transac-
tion in meeting the convenience and need of the com-
munity. The comptroller had made such finding and ap-
proved the merger. The Bank Merger Act provided that
in a judicial proceeding attacking a merger on the
grounds that it violated the antitrust laws, a court
would apply the same standards as the banking agency
would and further, that the court would review de novo
the issues presented. Id. at 363-365.

The Court saw the problem presented as one of deter-
mining whether the comptroller’s decision was one in
the category of other administrative rulings which are
sustained unless the agency’s action is not supported by
substantial evidence. Id. at 366-367. The Court found
that it was not because the statutory language does not
express the conventional standard, the comptroller’s ac-
tion was informal, i.e., no hearings, and the court’s judg-
ment finally determines whether the merger is legal. Id.
at 368-369. The rule of the First City National Bank
case is that the Court may apply the same standards
and make similar findings that an administrative agen-
cy makes when the Court is making a judicial determina-
tion and when the statute does not make the agency
findings conclusive unless unsupported by substantial
evidence.

In this case, the Compact does not express any intent
that the findings of the Commission should be upheld
unless they are not supported by substantial
evidence. The Compact does not provide for any formal
adjudicatory hearing procedure. The commission is not
vested with any enforcement powers. The Compact con-
templates that any enforcement of the Compact will be -
by the courts. Art. V(f). Compact construction, inter-
pretation, and enforcement are within the jurisdiction of
this Court. West Virginia ex rel Dyer v. Sims,
supra. For these reasons, the Compact’s grant of fact-
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finding power to the Commission does not preclude the
Court from making similar determinations in a suit to
enforce Compact obligations.

In the absence of a clear dividing line between ad-
ministrativie and judicial functions, the Court must
decide on policy grounds which cases present questions
that are appropriately settled by courts. Texas submits
that the present dispute is especially well suited for
resolution by the Court. This case presents questions of
the construction of a compact. Construction of a com-
pact is a familiar judicial function. It is true that these
proceedings involve complex matters of fact. So do
other types of cases for which this Court has shouldered
the duty to decide, e.g., equitable apportionment of
streams, antitrust litigation, or the oversight of the
drawing of legislative districts. But without recourse to
this Court, Texas and New Mexico have no forum to
decide this dispute.

The other problem that the Master expressed concern-
ing the continuation of the law suit is the Court’s
decree. The Master believes that any decree of the
Court resolving the dispute could be subverted by Com-
mission action or the one-state veto which would make
the Court’s decree advisory. Master’s 1982 Report, pp.
21-22. Texas disagrees with the Master’s
conclusion. Article III of the United States Constitu-
tion provides that the judicial power of the United
States extends to controversies between two or more
states and gives the Supreme Court original jurisdiction
of cases between states. The Court has the power to
determine the nature and scope of compact obligations
as between states, West Virginia ex rel. Dyer v. Sims,
341 U.S. at 28. The jurisdiction of actions between
states includes the power to enforce any judgment that
may be entered. The Court may fashion appropriate
remedies, even though their exertion may operate upon
governmental powers of the state. Virginia v. West
Virginia, 246 U.S. 565 (1918). The Court has announced
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its power to enforce its judgments, but it has trusted the
states to comply with their constitutional duty to act in
accordance with its judgments. Id.; Wyoming v. Col-
orado, 309 U.S. 572 (1940).

The Court’s judgment will be binding on the States
and their representatives. The Court’s construction of
the Compact would be the law of the land until Congres-
sional action to the contrary. We presume that the
States will abide by the judgment in good faith. The
Commission would be required to exercise its duties in
accordance with the Court’s construction of the Com-
pact at a matter of law. There is no reason to believe
that the Commission will not abide by the Court’s con-
struction.

The Commission would be able to exercise its other
powers and duties. Art. V. One-state veto could not be
used to subvert yearly accounting because the Court’s
decree would be controlling until the Commission could
agree to other methods or to an alternative to the inflow-
outflow method. Art. VI(c). The decree would insure ac-
tion whenever the Commission is deadlocked.

2. Denial of the Texas Motion to Substitute Double
Mass Analysis for River Routing

In order to determine whether New Mexico has met
her Compact obligation, Art. I11{a), the Court needs to
implement the Master’s definition of the 1947 condition,
which was affirmed by the Court. 446 U.S. 540. As the
Master said, ‘“The legal definition must be translated in-
to water quantities to provide a numerical standard for
measurement of compliance.” Master’s 1982 Report, p.
1. The 1947 condition river routing study contained in
the Report of the Engineering Advisory Committee,
S.D. 109, cannot be used because it contains
errors. Master’s 1979 Report, p. 41. Texas has propos-
ed the use of the double mass analysis method to
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translate the water quantities into a numerical stan-
dard. See, Texas’ Motion to Use the Double Mass
Inflow-Outflow Method and Texas Exhibit 41.

The Master has repeatedly expressed his concern
about the use of a river operation or river routing study
to determine the base inflow because such a study re-
quires many engineering judgments which can result in
good faith differences of opinion. Tr. vols. XXXIII, pp.
3270 and 3277-3280, and XXXIV, pp. 3299-3301. In
response to the Master’s concerns, Texas urges the use
of the double mass analysis to quantitatively define the
1947 condition because it is accurate and eliminates the
computation of unmeasured values and the utilization of
judgment dependent techniques which are necessary in
the river routing methold. See Texas Exhibit 41, pp.
1-5. During the March 8-16, 1982, hearings, Texas
presented the testimony of Drs. Heaney and Charnes to
explain the Texas double mass analysis proposal and
New Mexico offered rebuttal testimony. See Tr. vols.
XXXVIII, XXXIX, and XL, pp. 3808-3940. After hear-
ing this testimony, the Master has concluded that the
double mass analysis is an ‘‘accounting procedure
usable in the administration of the inflow-outflow
method.” Master’s 1982 Report, p. 14. However,
because the engineering advisors to the Compact
negotiators were concerned about the use of an alloca-
tion of water on a straight-line percentage basis, the
Master has denied Texas’ motion to substitute double
mass analysis for river routing. Master’s 1982 Report,
p. 21.

The Master quotes the following from the Report of
Engineering Advisory Committee, S.D. 109, pp.
XXXIII-XXXIV:

A compact based on an allocation of water
on a straight-line percentage is not feasible
or practical. The flow of water at any point
in a given stream, under natural condi-
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tions, does not bear a straight-line relation
to the inflow to the stream above that
point. (Emphasis added)

In determining the base relationship, two questions
need to be addressed. First, what proportion of the
Pecos River flow is Texas entitled to under the 1947
level of development? This relates to the obligation. Se-
cond, what are the annual delivery requirements of New
Mexico to Texas? This relates to allocation.

The first question concerns the long-term compact
obligation under a wide variety of hydrologic conditions
that could be expected during the next 50 to 100
years. The double mass analysis addresses this ques-
tion. The results of the study indicates that Texas is en-
titled, on the average to 1.22 times the flow at
Alamagordo (Sumner) gage. Texas Exhibit 41, pp.
27-34 and Fig. 17. In other words, this calculation
establishes the long-term obligation to provide
water. For example and for illustrative purposes, the
compact obligation could require New Mexico to deliver
an average of 100,000 acre feet per year for the next 50
years or a total obligation of 5,000,000 acre feet over
this 50 year period.

Given the answer to the first question, using the ex-
ample, we know that New Mexico must average 100,000
acre feet per year. The second question, which concerns
allocation, is analogous to financial analysis in that we
are trying to find a mutually agreeable payment
plan. The simple payment plan is that New Mexico pro-
vides 100,000 acre feet per year. However, as the
engineers correctly point out in the same section from
which the above quote is taken, the inflow-outflow rela-
tion is an exponential one. Report of Engineering Ad-
visory Committee, S.D. 109, p. XXXIV. Therefore, a
uniform delivery requirement may cause a hardship on
the upstream state because it would force the state to
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construct reservoirs to satisfy the delivery
schedule. Consequently, it would be preferable to vary
the annual delivery requirement based on the observed
flow, i.e., low delivery in low flow years and high
delivery in high flow years. This is precisely what Texas
is suggesting by introducing the curve into the relation-
ship. See Texas Exhibit 41, pp. 36-42 and Fig.
19. Texas has addressed the concerns of the engineer
advisors and proposes an allocation based on a cur-
vilinear basis rather than a straight-line
percentage. Whatever the answer to the second ques-
tion is, it does not affect the answer to the first
question. The Master does not separate these ques-
tions. Consequently, the Master criticizes the double
mass analysis incorrectly.

If the Court affirms the Master’s conclusion that the
double mass analysis is an accounting procedure which
can be used in the inflow-outflow method, there is no
question that the Court can substitute the double mass
analysis for river routing. The Court has affirmed the
Master’s conclusion in his 1979 Report that ‘““neither the
1947 routing study nor any other portion of the various
engineering reports, appendices, and supplements’’ can
be used to determine the depletion of the stream by New
Mexico. Master's 1979 Report, p. 41; 446 U.S. 540.

These reports, appendices, and supplements are
nullities for the purposes of determining the 1947 condi-
tion base relationship under the inflow-outflow
method. This void can be filled by the Court’s utiliza-
tion of the double mass analysis to depict the 1947 con-
dition base relationship. The double mass analysis is ac-
curate and eliminates the computation of the many
unmeasured values and the selection of techniques that
is required by river routing. The engineering judgments
associated with these computations and selections have
caused the dispute between the States and their
disagreement has resulted in this lawsuit. The double
mass analysis is not a cure-all but is a major step
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in the elimination of potential areas of dispute. For
these reasons, Texas urges the Court overrule the
Master’s denial of the Texas motion to substitute the
double mass analysis for river routing.

CONCLUSION

For the reasons stated above, the State of Texas
respectfully disagrees with the Master’s conclusions
that continuation of the suit is not within the judicial
function and that the Texas motion to substitute the
double mass analysis for river routing should be
denied. This is a suit to enforce the Compact, not to
review Commission findings. It is clearly within the
jurisdiction of the Court to enforce the Compact even if
it requires the Court to make findings which would or-
dinarily be made by the Commission and as such would
be prima facie evidence in any court. The Court’s decree
would be binding on the parties and their represen-
tatives, including the Compact Commissioners.

Use of the double mass analysis is authorized by the
Compact as it is a means of accounting under the inflow-
outflow method. Double mass analysis should be used
to depict the 1947 condition because it is accurate and
eliminates judgment dependent computations and deci-
sions which are necessary in the river routing method.

In the event the Court does not accept the Master’s
recommendations concerning the U.S. Commissioner’s
power to vote in Commission deliberations, Texas
respectfully requests that the Court remand the case to
the Special Master for continuation of the lawsuit with
instructions to use the double mass analysis, as propos-
ed by Texas, to depict the 1947 condition.
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Respectfully submitted,

Of Counsel: MARK WHITE

Attorney General of Texas
Frank R. Booth
Booth, Lloyd & Simmons

Attorneys for Red Bluff
Water Power Control District

R. LAMBETH TOWNSEND

Assistant Attorney General

Environmental Protection
Division

P.O. Box 12548
Austin, Texas 78711
(512) 475-4143
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I, R. Lambeth Townsend, attorney for the State of
Texas, plaintiff herein, and a member of the bar of the
United States Supreme Court, certify that on this the
day of , 1982, T served copies of the
foregoing by U.S. mail, postage prepaid, to counsel for
New Mexico and the United States.

R. Lambeth Townsend
Assistant Attorney General
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APPENDIX A

PECOS RIVER COMPACT
(63 Stat. 159, 160-165)

The State of New Mexico and the State of Texas, ac-
ting through their Commissioners, John H. Bliss for the
State of New Mexico and Charles H. Miller for the State
of Texas, after negotiations participated in by Berkeley
Johnson, appointed by the President as the represen-
tative of the United States of America, have agreed
respecting the uses, apportionment and deliveries of the
water of the Pecos River as follows:

ARTICLE 1

The major purposes of this Compact are to provide for
the equitable division and apportionment of the use of
the waters of the Pecos River; to promote interstate
comity; to remove causes of present and future con-
troversies; to make secure and protect present develop-
ment within the states; to facilitate the construction of
works for, (a) the salvage of water, (b) the more efficient
use of water, and (c) the protection of life and property
from floods.

ARTICLE II
As used in this Compact:

(a) The term ‘“‘Pecos River” means the tributary of
the Rio Grande which rises in north-central New Mexico
and flows in a southerly direction through New Mexico
and Texas and joins the Rio Grande near the town of
Langtry, Texas, and includes all tributaries of said
Pecos River.

(b) The term ‘‘Pecos River Basin’’ means all of the
contributing drainage area of the Pecos River and its
tributaries above its mouth near Langtry, Texas.
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(c) “New Mexico”’ and ‘“Texas’”’ mean the State of
New Mexico and the State of Texas, respectively;
“United States’’ means the United States of America.

(d) The term ‘Commission” means the agency
created by this Compact for the Administration thereof.

(e) The term ‘‘deplete by man’s activities’”’” means to
diminish the stream flow of the Pecos River at any given
point as the result of benificial consumptive uses of
water within the Pecos River Basin above such
point. For the purposes of this Compact it does not in-
clude the diminution of such flow by encroachment of
salt cedars or other like growth, or by deterioration of
the channel of the stream.

(f) The term ‘“Report of the Engineering Advisory
Committee’’ means that certain report of the Engineer-
ing Advisory Committee dated January, 1948, and all
appendices thereto; including, basic data, processes, and
analyses utilized in preparing that report, all of which
were reviewed, approved, and adopted by the Commis-
sioners signing this Compact as a meeting held in Santa
Fe, New Mexico, on December 3, 1948, and which are in-
cluded in the Minutes of that meeting.

(g) The term‘‘1947 condition’’ means that situation in
the Pecos River Basin as described and defined in the
Report of the Engineering Advisory Committee. In
determining any question of fact hereafter arising as to
such situation, reference shall be made to, and decisions
shall be based on, such report.

(h) The term ‘“‘water salvaged’”’ means that quantity
of water which may be recovered and made available for
beneficial use and which quantity of water under the
1947 condition was non-beneficially consumed by
natural processes.
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(i) The term ‘‘unappropriated flood waters’ means
water originating in the Pecos River Basin above Red
Bluff Dam in Texas, the impoundment of which will not
deplete the water usable by the storage and diversion
facilities existing in either state under the 1947 condi-
tion and which if not impounded will flow past Girvin,
Texas.

ARTICLE 111

(a) Except as stated in paragraph (f) of this Article,
New Mexico shall not deplete by man’s activities the
flow of the Pecos River at the New Mexico-Texas state
line below an amount which will give to Texas a quantity
of water equivalent to that available to Texas under the
1947 condition.

(b) Except as to the unappropriated flood waters
thereof, the apportionment of which is included in and
provided for by paragraph (f) of this Article, the
beneficial consumptive use of the waters of the
Delaware River is hereby apportioned to Texas, and the
quantity of such beneficial consumptive use shall be in-
cluded in determining waters received under the provi-
sions of paragraph (a) of this Article.

(c) The beneficial consumptive use of water salvaged
in New Mexico through the construction and operation
of a project or projects by the Unted States or by joint
undertakings of Texas and New Mexico, is hereby ap-
portioned forty-three per cent (43%) to Texas and fifty-
seven per cent (57%) to New Mexico.

(d) Except as to water salvaged, apportioned in
paragraph (c) of this Article, the benefical consumptive
use of water which shall be non-beneficially consumed,
and which is recovered, is hereby apportioned to New
Mexico but not to have the effect of diminishing the
quantity of water available to Texas under the 1947 con-
dition.
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(e) Any water salvaged in Texas is hereby apportion-
ed to Texas.

(f) Beneficial consumptive use of unappropriated
flood waters is hereby apportioned fifty per cent (50%)
to Texas and fifty per cent (50%) to New Mexico.

ARTICLE IV

(a) New Mexico and Texas shall cooperate to support
legislation for the authorization and construction of pro-
jects to eliminate non-beneficial consumption of water.

(b) New Mexico and Texas shall cooperate with agen-
cies of the United States to devise and effectuate means
of alleviating the salinity conditions of the Pecos River.

(c) New Mexico and Texas each may:

(i) Construct additional reservoir capacity to
replace reservoir capacity made unusable by any cause.

(ii) Construct additional reservoir capacity for the
utilization of water salvaged and unappropriated flood
waters apportioned by this Company [sic] to such state.

(iii) Construct additional reservoir capacity for the
purpose of making more efficient use of water apportion-
ed by this Compact to such state.

(d) Neither New Mexico nor Texas will oppose the
construction of any facilities permitted by this Com-
pact, and New Mexico and Texas will cooperate to ob-
tain the construction of facilities that will be of joint
benefit to the two states.

(¢) The Commission may determine the conditions
under which Texas may store water in works con-
structed in and operated by New Mexico.
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(f) No reservoir shall be constructed and operated in
New Mexico above Avalon Dam for the sole benefit of
Texas unless the Commission shall so determine.

(g) New Mexico and Texas each has the right to con-
struct and operate works for the purpose of preventing
flood damage.

(h) All facilities shall be operated in such manner as to
carry out the terms of this Compact.

ARTICLE V

(a) There is hereby created an interstate ad-
ministrative agency to be known as the ‘“‘Pecos River
Commission.”” The Commission shall be composed of
one Commissioner representing each of the states of
New Mexico and Texas, designated or appointed in ac-
cordance with the laws of each such state, and, if
designated by the President, one Commissioner repre-
senting the United States. The President is hereby re-
quested to designate such a Commissioner. If so
designated, the Commissioner representing the United
States shall be the presiding officer of the Commission,
but shall not have the right to vote in any of the
deliberations of the Commission. All members of the
Commission must be present to constitute a quorum.

(b) The salaries and personal expenses of each Com-
missioner shall be paid by the government which he
represents. All other expenses which are incurred by
the Commission incident to the administration of this
Compact and which are not paid by the United States
shall be borne equally by the two states. On or before
November 1 of each even numbered year the Commis-
sion shall adopt and transmit to the Governors of the
two states and to the President a budget covering an
estimate of its expenses for the following two
years. The payment of the expenses of the Commission
and of its employees shall not be subject to the audit and
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accounting procedures of either of the two
states. However, all receipts and disbursements of
funds handled by the Commission shall be audited year-
ly by a qualified independent public accountant and the
report of the audit shall be included in, and become a
part of, the annual report of the Commission.

(c) The Commission may appoint a secretary who,
while so acting, shall not be an employee of either
state. He shall serve for such term, receive such salary,
and perform such duties as the Commission may
direct. The Commission may employ such engineering,
legal, clerical, and other personnel as in its judgment
may be necessary for the performance of its functions
under this Compact. In the hiring of employees the
Commission shall not be bound by the civil service laws
of either state.

(d) The Commission, so far as consistent with this
Compact, shall have power to:

1. Adopt rules and regulations;

2. Locate, establish, construct, operate, main-
tain, and abandon watergaging stations, in-
dependently or in cooperation with appropriate
governmental agencies;

3. Engage in studies of water supplies of the
Pecos River and its tributaries, independently or in
cooperation with appropriate governmental agen-
cies;

4. Collect, analyze, correlate, preserve and report
on data as to the stream flows, storage, diversions,
salvage, and use of the waters of the Pecos River
and its tributaries, independently or in cooperation
with appropriate governmental agencies;
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5. Make findings as to any change in depletion by
man’s activities in New Mexico, and on the
Delaware River in Texas;

6. Make findings as to the deliveries of water at
the New Mexico-Texas state line;

7. Make findings as to the quantities of water
salvaged and the amount thereof delivered at the
New Mexico-Texas state line;

8. Make findings as to quantities of water non-
beneficially consumed in New Mexico;

9. Make findings as to quantities of unap-
propriated flood waters;

10. Make findings as to the quantities of reser-
voir losses from reservoirs constructed in New Mex-
ico which may be used for the benefit of both states,
and as to the share thereof charged under Article VI
hereof to each of the states;

11. Acquire and hold such personal and real pro-
perty as may be necessary for the performance of its
duties hereunder and to dispose of the same when
no longer required;

12. Perform all functions required of it by this
Compact and do all things necessary, proper or con-
venient in the performance of its duites hereunder,
independently or in cooperation with appropriate
governmental agencies;

13. Make and transmit annually to the Gover-
nors of the signatory states and to the President of
the United States on or before the last day of
February of each year, a report covering the ac-
tivities of the Commission for the preceding year.
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(¢) The Commission shall make available to the
Governor of each of the signatory states any informa-
tion within its possession at any time, and shall always
provide free access to its records by the Governors of
each of the states, or their representatives, or authorized
representatives of the United States.

(f) Findings of fact made by the Commission shall not
be conclusive in any court, or before any agency or
tribunal, but shall constitute prima facie evidence of the
facts found.

(g) The organization meeting of the Commission shall
be held within four months from the effective date of
this Compact.

ARTICLE VI
The following principles shall govern in regard to the
apportionment made by Article 111 of this Compact:

(a) The Report of the Engineering Advisory Commit-
tee, supplemented by additional data hereafter ac-
cumulated, shall be used by the Commission in making
administrative determinations.

(b) Unless otherwise determined by the Commission,
depletions by man’s activities, state-line flows, quan-
tities of water salvaged, and quantities of unap-
propriated flood waters shall be determined on the basis
of three-year periods reckoned in continuing progressive
series beginning with the first day of January next suc-
ceeding the ratification of this Compact.

(c) Unless and until a more feasible method is devised
and adpoted by the Commission the inflow-outflow
method, as described in the Report of the Engineering
Advisory Committee, shall be used to:
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(i) Determine the effect on the state-line flow of
any change in depletions by man’s activities or
otherwise, of the waters of the Pecos River in New
Mexico.

(ii) Measure at or near the Avalon Dam in New
Mexico the quantities of water salvaged.

(iii) Measure at or near the state line any water
released from storage for the benefit of Texas as
provided for in subparagraph (d) of this Article.

(iv) Measure the quantities of unappropriated
flood waters apportioned to Texas which have not
been stored and regulated by reservoirs in New
Mexico.

(v) Measure any other quantities of water re-
quired to be measured under the terms of this Com-
pact which are susceptible of being measured by the
inflow-outflow method.

(d) If unappropriated flood waters apportioned to
Texas are stored in facilities constructed in New Mexico,
the following principles shall apply:

(i) In case of spill from a reservoir constructed in
and operated by New Mexico, the water stored to
the credit of Texas will be considered as the first
water to spill.

(ii) In case of spill from a reservoir jointly con-
structed and operated, the water stored to the
credit of either state shall not be affected.

(iii) Reservoir losses shall be charged to each
state in proportion to the quantity of water belong-
ing to that state in storage at the time the losses oc-
cur.
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(iv) The water impounded to the credit of Texas
shall be released by New Mexico on the demand of
Texas.

(e} Water salvaged shall be measured at or near the
Avalon Dam in New Mexico and to the quantity thereof
shall be added a quantity equal to the quantity of
salvage water depleted by man’s activities above
Avalon Dam. The quantity of water salvaged that is ap-
portioned to Texas shall be delivered by New Mexico at
the New Mexico-Texas state line. The quantity of unap-
propriated flood waters impounded under paragraph (d)
of this Article, when released shall be delivered by New
Mexico at the New Mexico-Texas state line in the quan-
tity released less channnel losses. The unappropriated
flood waters apportioned to Texas by this Compact that
are not impounded in reservoirs in New Mexico shall be
measured and delivered at the New Mexico-Texas state
line.

(f) Beneficial use shall be the basis, the measure, and
the limit of the right to use water.

ARTICLE VII

In the event of importation of water by man’s ac-
tivities to the Pecos River Basin from any other river
basin the state making the importation shall have the
exclusive use of such imported water.

ARTICLE VIII

The provisions of this Compact shall not apply to, or
interfere with, the right or power of either signatory
state to regulate within its boundaries the appropria-
tion, use and control of water, not inconsistent with its
obligations under this Compact.
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ARTICLE IX

In maintaining the flows at the New Mexico-Texas
state line required by this Compact, New Mexico shall in
all instances apply the principle of prior appropriation
within New Mexico.

ARTICLE X

The failure of either state to use the water, or any part
therof, the use of which is apportioned to it under the
terms of this Compact, shall not constitute a relinquish-
ment of the right to such use, nor shall it constitute a
forfeiture or abandonment of the right to such use.

ARTICLE XI
Nothing in this Compact shall be construed as;

(a) Affecting the obligations of the United States
under the Treaty with the United Mexican States (Trea-
ty Series 994);

(b) Affecting any rights or powers of the United
States, its agencies or instrumentalities, in or to the
waters of the Pecos River, or its capacity to acquire
rights in and to the use of said waters;

(c) Subjecting any property of the United States, its
agencies or instrumentalities, to taxation by any state
or subdivision thereof, or creating any obligation on the
part of the United States, its agencies or instrumen-
talities, by reason of the acquisition, construction or
operation of any property or works of whatever kind, to
make any payment to any state or political subdivision
thereof, state agency, municipality or entity what-
soever, in reimbursement for the loss of taxes;
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(d) Subjecting any property of the United States, its
agencies or instrumentalities, to the laws of any state to
an extent other than the extent to which such laws
would apply without regard to this Compact.

ARTICLE XII

The consumptive use of water by the United States or
any of its agencies, instrumentalities or wards, shall be
charged as a use by the state in which the use is made;
provided, that such consumptive use incident to the
diversion, impounding, or conveyance of water in one
state for use in the other state shall be charged to such
latter state.

ARTICLE XIII

This Compact shall not be construed as establishing
any general principle or precedent applicable to other in-
terstate streams.

ARTICLE XIV

This Compact may be terminted at any time by ap-
propriate action of the legislatures of both of the
signatory states. In the event of such termination, all
rights established under it shall continue unimpaired.

ARTICLE XV

This Compact shall become binding and obligatory
when it shall have been ratified by the legislature of each
State and approved by the Congress of the United
States. Notice of ratification by the legislature of each
State shall be given by the Governor of that State to the
Governor of the other State and to the President of the
United States, and the President is hereby requested to
give notice to the Governor of each State of approval by
the Congress of the United States.
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IN WITNESS WHEREOF, the Commissioners
have executed three counterparts hereof each of which
shall be and constitute an original, one of which shall be
deposited in the archives of the Department of State of
the United States, and one of which shall be forwarded
to the Governor of each State.

Done at the City of Santa Fe, State of New Mexico,
this 3rd day of December, 1948.












