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v.

STATE OF IDAHO, DEFENDANT

BRIEF FOR THE UNITED STATES

JURISDICTION

The government’s complaints were filed August
17, 1970. On August 25, 1970, the Chief Justice en-
tered an order setting the cases for oral argument
on QOctober 19, 1970, together with original actions
brought by Oregon and Texas (Oregon v. Mitchell,
No. 43, Original; Texas v. Mitchell, No. 44, Original)
and directing that any oppositions to the motions for
leave to file, answers, and briefs be filed at stated times
prior to that date. On August 26, 1970, Arizona urged

(1)
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the Court to permit the filing of the government’s
complaint; on August 28, 1970, Idaho also moved that
the government’s complaint against it be accepted.
This Court has original jurisdiction over a suit
brought by the United States against a state. Const.
Art. TII, Section 2; see also 28 U.S.C. 1251(b) (2).

QUESTION PRESENTED

Whether the Voting Rights Act Amendments of
1970, 84 Stat. 314, are constitutional insofar as they
(1) suspend the use of literacy tests as prerequisites
for voting in states or their political subdivisions not
subject to suspension under the Voting Rights Aect of
1965, (2) restrict durational residency requirements in
regard to voting for President and Vice President
and prescribe uniform standards regarding absentee
registration and absentee balloting in presidential
elections and (3) prohibit the states from denying the
vote on account of age to any otherwise qualified per-
son 18 years of age or older in any election.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourteenth Amendment provides in pertinent
part as follows:

Section 1. All persons born or naturalized in
the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States
and of the State wherein they reside. No State
shall make or enforce any law which shall
abridge the privileges or immunities of citizens
of the United States; nor shall any State de-
prive any person of life, liberty, or property,
without due process of law; nor deny to any
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person within its jurisdiction the equal protec-
tion of the laws.
* * * * *
Section 5. The Congress shall have power to
enforce, by appropriate legislation, the provi-
sions of this article.

The Fifteenth Amendment provides as follows:

Section 1. The right of citizens of the United
States to vote shall not be denied or abridged
by the United States or by any State on
account of race, color, or previous condition of
servitude.

Section 2. The Congress shall have power to
enforce this article by appropriate legislation.

The Voting Rights Act Amendments of 1970, P.L.
91-285, 84 Stat. 314, et seq., are set forth in Appendix
A, infra, pp. 77-85.

The pertinent provisions of Article 7, Section 2 of
the Arizona Constitution and Sections 16-101 and
16-107 of the Arizona Revised Statutes are set forth
in Appendix B, infra, pp. 86-87.

The pertinent provisions of Article 6, Section 2 of
the Idaho Constitution and Sections 34401, 34408,
34-409, 34-413, 34-1101, 34-1105 of the Idaho Code
are set forth in Appendix C, infra, pp. 88-90.

STATEMENT

The United States has invoked the original juris-
diction of this Court seeking declaratory and injune-
tive relief to enforce the Voting Rights Act Amend-
ments of 1970, 84 Stat. 314. The defendant states,
through their Attorneys General, have formally ad-
vised the Attorney General of the United States that
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they will not comply with portions of the act, neces-
sitating these actions for its enforcement.

I. THE STATUTE AND ITS EFFECT

The Voting Rights Act Amendments of 1970 were
signed by the President on June 22, 1970. Title I of
the new law extends for five years the operation of
~ Section 4(a) and related sections of the Voting Rights
Act of 1865," a principal effect of which was to sus-
pend the use of literacy tests in six southern states and
parts of three other states. Sections 3, 4 and 5 of the
1970 Amendments. This title is not at issue in the
present suits. The 1970 Amendments also add two new
titles to the 1965 Act, and these are the focus of the
present disputes. Title IT suspends the use of literacy
tests in all states and counties not subject to suspen-
sion by reason of the 1965 Act, Section 201, and seeks
to assure the right to vote in future presidential elec-
tions to otherwise qualified voters who change their
residence in the months preceding the election, or who
cannot register or vote in person. Section 202. Title
III prohibits the states from denying the vote on ac-
count of age to any otherwise qualified person 18 years
of age or older in any election occurring after Decem-
ber 31, 1970.

A. SECTION 201—LITERACY
Section 201 suspends, until August 6, 1975, the

use of literacy tests and any similar ‘“‘test or device’” ?

179 Stat. 438, 42 U.S.C. (Supp. V) 1973b(a).
2The term “test or device” is defined in Section 201(b) and
includes any prerequisite for voting which involves literacy,
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in any state or political subdivision not subject to
suspension by reason of Section 4(a) of the 1965
Act.® The literacy test areas which are covered by
Section 201 are the States of Alaska, Arizona (ex-
cept Yuma County), California, Connecticut, Del-
aware, Maine, Massachusetts, New Hampshire, New
York, Oregon, Washington and Wyoming, and 61
counties in North Carolina.* It has been estimated
that more than 1.9 million persons otherwise eligible
to vote in these states (excluding North Carolina)—
including 73,200 persons in Arizona—are unable to

educational achievement, moral character or proving qualifica-
tion by voucher of other persons. The definition is identical to
that contained in Section 4(c) of the 1965 Act, 42 U.S.C. (Supp.
V) 1978b(c).

#The jurisdictions presently subject to suspension under
Section 4(a) of the Voting Rights Act are the States of
Alabama, Georgia, Louisiana, Mississippi, South Carolina and
Virginia, 39 counties in North Carolina, one county in
Arizona, and one county in Hawaii.

The date when the period of suspension under Section 201
is to end, August 6, 1975, corresponds for the most part with
the time of operation of Section 4(a), as amended, since literacy
tests In most of the jurisdictions subject to Section 4(a) will
have been suspended for 10 years as of that date.

¢ A table setting forth the state laws providing for a “test
or device” is contained in the Hearings on Voting Rights Act
Extension before Subcommittee No. 5 of the House Judiciary
Committee, 91st Cong., 1st Sess., p. 90. (Hereinafter “House
Hearings.”) The literacy requirement of the Hawaii Constitu-
tion (included in the above-cited table) was repealed as a result
of a referendum on November 5, 1968. The statutory provision
implementing the literacy requirement was deleted in 1969. See
Hawaii Rev. Stat., § 11-4, as amended.
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qualify under present state laws because of their
illiteracy.’

B. SECTION 202—RESIDENCE AND ABSENTEE PARTICIPATION

The objective of Section 202 is twofold. First, it
is intended to insure that no citizen otherwise quali-
fied to vote for President and Vice President will be
prevented from doing so because of a change of resi-
dence within the United States, or because of a state
or local residence requirement of more than 30 days.
Section 202(¢). Second, it requires each state to
provide for absentee registration and preseribes uni-
form standards for absentee balloting in presidential
elections. Sections 202(¢) and (f).

1. Residency

Section 202(c)’s provisions regarding the require-
ment of state residence in presidential elections are
implemented by Sections 202(d) and (e). Section
202(d) requires each state to provide for the registra-
tion (or other means of qualifying) of all otherwise
qualified residents who apply at least 30 days before a
presidential election for registration to vote in that
election—in effect, creating a maximum durational
residency test of 30 days for presidential elections.
Section 202(e) provides that any otherwise qualified
person who moves to a state or political subdivi-
sion within 30 days of a presidential election, and

5See Hearings on Amendments to the Voting Rights Act
before the Subcommittee on Constitutional Rights of the Sen-
ate Judiciary Committee, 91st Cong., 1st and 2d Sess., p. 216
(heremmafter “Voting Rights Hearings”). These estimates are
likely to be high, since they are based on census tables reflecting

educational levels and do not account for the possibility of
lenity or nonenforcement of the literacy requirement.
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by virtue of that fact is not eligible to vote in his new
location, must be allowed to vote for President and
Vice President, in person or by absentee ballot, in the
state or political subdivision of his prior residence.
Section 202(e) does not apply to persons whose pre-
vious residence did not entitle them to vote—for ex-
ample, citizens resident in Puerto Rico or London,
England, ,who have no right to absentee voting or to
registration elsewhere. With this exception, Sections
202 (d) and (e) make it possible for any otherwise
qualified person to vote in a presidential election,
regardless of the date on which he changes his
residence.

The requirement that 30-day residents be qualified
to vote in presidential elections will affect the laws of
thirty-eight states (and the District of Columbia).® In
only 12 states do existing laws provide for a residency
period of 30 days or less in regard to voting by new
residents in a presidential election.” In a bare majority

¢ According to a study submitted by Senator Goldwater, 16
states prescribe one year’s residence in the state as a pre-
condition for voting for President and Vice President; and,
in one state (Mississippi), the minimumperiod is two years.
In three states, a new resident’s eligibility to vote in a presi-
dential election is conditioned upon his satisfying a six-month
waiting period. In Massachusetts the period is only 31 days.
See 116 Cong. Rec. 3542-3543 (daily ed., March 11, 1970),
table 1.

Table 1, cited above, lists 37 states and the District of Colum-
bia as requiring more than 30 days’ residence for voting in
presidential elections. Subsequently, the Florida statute was
amended to provide for a minimum of 45 days (as opposed
to the prior minimum of 30). See Fla. Stat. Ann., § 97.081(2)
as amended by Ch. 69-280, 1969 Sess. Laws.

?In two states (Oregon and Wisconsin), the existing require-

ment as to presidential elections is one day. (See Ore. Rev.
Stat., §247.420(1), as amended by Ore. Laws 1969, Ch. 153.)

403-786—70——2
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of the states (27), Section 202 also affects local resi-
dence rules requiring longer than 30 days residence
in a new county, city or precinet within the same
state.® Section 202 renders all such provisions unen-
forceable in presidential elections. The state provi-
sions affected would disfranchise as many as 5 mil-
lion American citizens in a presidential election

today.’
2. Absentee participation

The portions of Section 202 which relate to absen-
tee registration and absentee voting in presidential
elections apply to all state residents, whether recent
or long-term, who are absent from their election dis-

Five other states (Alaska, Hawaii, Nebraska, North Dakota and
Oklahoma) have requirements of less than 30 days. The re-
mainder (Georgia, Maine, Michigan, Minnesota and New
Hampshire) prescribe a 30-day period. 116 Cong. Rec. 3542
(daily ed., March 11, 1970), table 1. Section 202(g) provides
that: “Nothing in * * * [Section 202] shall prevent any State
or political subdivision from adopting less restrictive voting
practices than those that are prescribed herein.”

8 See 116 Cong. Rec. 3542 (daily ed., March 11, 1970), table 2.

The cited table shows Florida as requiring six months’ resi-
dence in the county. The Florida statute was subsequently
amended so as to permit a registered voter who moves from one
Florida county to another to vote for President (and state-
wide offices) in the county of former residence, during the six
months after the move. See Fla. Stat. Ann., § 97.100 as added
by Ch. 69-280, 1969 Sess. Laws.

°116 Cong. Rec. 3003 (daily ed., March 4, 1970; Sen.
Baker), <d. at 8538 (daily ed., March 11, 1970; Sen. Ran-
dolph) ; see Bureau of the Census, E'stimates of the Population
of Voting Age, Current Population Reports, Series P-25, No.
406 (1968), table 1 (but see footnote 1 of the table); and
Voting and Registration in the Election of November 1968,
Series P-20, No. 192 (1969), table 16. See also Gallup Opinion
Index, Report No. 42 (1968), p. 6.

See also Schmidhauser, Residency Requirements for Voting
and the Tensions of a Mobile Society, 61 Mich. L. Rev. 823,
824-830 (1963).
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triets at or prior to the election. Section 202(d) re-
quires each state to provide for absentee voting by
any duly qualified resident ‘“who may be absent from
¥ * * This] election district * * * [on election day],”’
who has applied for such ballot at least seven days
prior to the election and who returns the ballot to the
appropriate official before the polls close. Section
202(f) requires the states to make some form of
absentee registration available to all persons entitled
to vote absentee in a presidential election. These pro-
visions affect state laws in many ways—for example,
only 20 states presently allow civilians generally to
register absentee. ‘‘ Approximately 3 to 5 million * * *
fully qualified American citizens’ are affected by the
absentee voting provision alone. 116 Cong. Rec. 3538
(daily ed., March 11, 1970) ; see also ¢d. at 2884 (daily
ed., March 3, 1970).

C. TITLE III—AGE

Section 302 of the Act prohibits a denial of the
right to vote to any citizen of the United States 18
years of age or older who is otherwise qualified to
vote in any state or political subdivision. The provi-
sion is to take effect with respect to any election or
primary held on or after January 1, 1971 (Section
305), and will result in lowering the voting age from
21 to 18 in forty-six states and the Distriet of Colum-
bia, and from 20 to 18 in the State of Hawaii. The
States of (Georgia, Kentucky and Alaska will not
be affected by Section 302 since 18-year olds there
already have the vote. (Alaskan voters approved a
referendum reducing the voting age to 18 in its
primary elections held August 25, 1970.) It has been
estimated that close to 10 million persons who would
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be eligible to vote under this provision are presently
disfranchised because of age alone. Voting Rights
Hearings, p. 328; 116 Cong. Ree. 3060 (daily ed.,
March 5, 1970; Sen. Kennedy).

II. LEGISLATIVE HISTORY

The Voting Rights Act Amendments of 1970 had
their genesis in bills to extend the operation of the
literacy test and related provisions of the 1965 Act.*
After considering alternative proposals, the House of
Representatives enacted a bill which would have re-
placed Section 4(a) and its enforcement provisions
with a nationwide suspension of literacy tests.” This
bill also provided for controls on state laws imposing
durational residency requirements as they applied to
presidential elections.”

The legislation took its present form in the Senate,
after extensive hearings ** and debate. While agreeing
that the requirement of literacy as a precondition to

1 See H. Rep. No. 397, 91st Cong., 1st Sess. (1969) p. 2.

11 See H.R. 4249, as passed by the House of Representatives
on December 11, 1969. 115 Cong. Rec. 12184 (daily ed.). The
substance of the bill adopted by the House is set forth at 115
Cong. Rec. 12074 (daily ed., December 10, 1969).

12 As passed by the House, H.R. 4249, supra, Section 2(c),
would have prohibited states from denying the vote in presi-
dential elections on account of residence to anyone who had
established residence by September 1 of the presidential elec-
tion year, or who had maintained his residence until that date
and could not qualify elsewhere. The section required provi-
sion for absentee registration, but made no general provision
for absentee voting.

13 Voting Rights Hearings; Hearings on Lowering the Votlng
Age to 18 before the Subcommittee on Constitutional Amendments
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voting 1inevitably has diseriminatory effects upon
minority groups and the poor wherever applied, yet
reflects no sufficient interest of the states,* the Senate
concluded that Section 4(a) and its enforcement provi-
sions should be retained where applicable. It there-
fore provided both for continued operation of Section
4(a) of the 1965 Act and for temporary suspension of
literacy tests in all jurisdictions not subject to that
section. The Senate also concluded that somewhat
more restrictive limitations should be imposed on state
residency requirements and absentee participation
provisions than had been adopted by the House.”

It was in the Senate that the matter of voting age
restrictions first arose. The question of restricting the
states’ authority to deny the vote on account of age
had arisen in the Voting Age Hearings and in the
Voting Rights Hearings, nos. 5, 13, supra, and in
both it had been suggested that this might be accom-
plished by statute rather than by constitutional amend-
ment.” Beginning on March 4, 1970, and especially
on March 11, the question was debated on the Senate
of the Senate Judiciary Committee, 91st Cong., 2d Sess. (1970)
(bereinafter, “Voting Age Hearings.”)

14 See, e.g., 116 Cong. Rec. 2758 (daily ed., March 2, 1970)
(statement of ten members of Senate Judiciary Committee).

% See, e.g., 116 Cong. Rec. 3537 (daily ed., March 11, 1970)
(Sen. Goldwater). Compare Section 202 with Section 2(c)
of the House bill, n. 12, supra.

16 See, e.g., Voting Age Hearings, pp. 184, 158, 221 (Sen.
Goldwater; Sen. Kennedy; Rep. Railsback); Voting Rights
Hearings, pp. 322, 330 (Sen. Kennedy; Prof. Cox); but see

Voting Age Hearings, pp. 233-249; 249-273 (Assist. Atty. Gen.
Rehnquist; Dean Pollak).
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floor.”” In these debates, there was apparently almost
universal agreement that continued denial of the
right to vote, on account of age, to pérsons aged 18,
19 and 20 was unwarranted.”® The fundamental issue
was whether elimination of that discrimination could
properly be accomplished by legislation. The Senate
concluded that, in light of the maturity of and the
obligations upon citizens between 18 and 21 years of
age, the states lacked any compelling interest justify-
ing disfranchisement; given that conclusion, it be-
lieved, Congress could restrict state authority to set
a minimum age for voting under its Fourteenth
Amendment enforcement power just as, on similar
findings, it had restricted state authority to use literacy
tests or to set residence standards in presidential
elections.” v '

The measure was passed by the Senate, 116 Cong.
Rec. 3585 (daily ed. March 13, 1970), and returned to
the House of Representatives. There, after additional
debate on the constitutionality of a statutory reduec-
tion of voting age, it was adopted without amendment.
116 Cong. Rec. 5679 (daily ed., June 17, 1970).

17116 Cong. Rec. 2938-2940 (daily ed., March 4, 1970); id.
at 8474-8525, 3544-3548, 3552-3558, 3572-3585 (daily‘ ed.,
March 11, 1970).

*® See, ¢.g., 116 Cong. Rec. 8517 (daily ed., March 11, 1970)
(Sen. Randolph).

¥ E.g., Voting Rights Hearings, pp. 330, 337 (Sen. Ervin),
702ff; 116 Cong. Rec. 3487 (daily ed., March 11, 1970; Sen.

Kennedy) ; ¢d. at 5643 (Rep. MecCulloch), 5644 (Rep. Ander-
son), and 5644 (Rep. McClory) (daily ed., June 17, 1970).
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IIT. APPLICATION OF THE ACT TO ARIZONA AND IDAHO

The Voting Rights Act Amendments authorize and
direct the Attorney General to enforce their provi-
sions. Sections 203 and 303(a) (1). In order to meet
this responsibility, the Attorney General wrote to the
Governor of each state explaining the new law and
seeking an affirmative assurance that the state would
comply with it (See, e.g., Exhibit A to each complaint
in these suits). The Attorneys General of Arizona and
Idaho replied that their states would not comply with
port101ls of the statute (Exhibit B to each com-
plaint).® Accordingly, the United States instituted
these actions against the States of Arizona and Idaho
to enjoin operation of provisions of their constitutions
and statutes that are inconsistent with the Voting
Rights Act Amendments.

% Forty-eight states replied to the letters sent by Attorney
General Mitchell.

With respect to Section 201’s suspension of literary tests,
ten of the thirteen affected states replied that they would com-
ply with the federal statute and three states, including Arizona,
refused to suspend their literacy requirements.

Regarding the residency and absentee provisions -of Section
202, 28 states indicated that they would comply and three,
including Idaho, stated that they would not comply, The let-
ters of the remaining states either made no mention of Section
202 or were indefinite. (Four of the states which refused, on
constitutional grounds, to implement Section 201 or Section
802 expressed willingness to comply with Section 202. This
number includes Arizona, Oregon and Texas.)

Of the 47 states affected by Section 302’s reduction of vot-
ing age, 46 responded. Twenty-three states said that they would
carry out the federal statute. Seven states refused to accept
its constitutionality. The remainder of the replies were in-
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The suit against Arizona seeks to enforce compli-
ance with Sections 201 and 302 of the Act, the literacy
and voting age provisions.” (Arizona does not con-
test the validity of Section 202, the residency and
absentee provision, although the state has conflicting
laws, e.g., Ariz. Rev. Stat. 16-172 (1969 Supp.).)
Sections 16-101(A) (4) and (5) of the Arizona Re-
vised Statutes require as a prerequisite to registra-
tion that an applicant must be able to write his name
and to read the Constitution of the United States in
the English language. Article 7, Seetion 2 of the Con-
stitution of Arizona and Section 16-101(A) (2) of the
Arizona Revised Statutes provide, as a prerequisite
to registration and voting, that an otherwise qualified
citizen must have attained the age of 21 prior to the
ensuing general election.

The action against Idaho seeks to compel that state
to implement Sections 202 and 302 of the Aect. Arti-
cle 6, Section 2 of the Idaho Constitution and Section
34-401 of the Idaho Code provide that, as a prerequi-
site to registration and voting, otherwise qualified
citizens must have attained the age of 21 prior to
the ensuing general election. While Idaho has a spe-
definite, many of them indicating that the state’s action would
depend upon the timing of this Court’s adjudication of the
validity of the statute.

21 Because Section 201 took effect upon enactment, the United
States sought interim relief requiring Arizona to permit illit-
erate, but otherwise qualified, persons to register on a pro-
visional basis in order to preserve the possibility that they
might vote in the November 3, 1870, general elections. Arizona
stated that it would make arrangements to permit such regis-

tration and, by order of August 21, 1970, Mr. Justice Douglas
granted the motion for interim relief.
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cial provision permitting new residents of the state
to vote for President and Vice President, the mini-
mum period of residency prescribed is 60 days. ILda.
Const. Art. 6, §2 (as amended in 1962), Ida. Code,
§ 34-408. Idaho makes no provision for voting in
presidential elections by former Idaho residents who
do not satisfy the registration requirements of their
new location. Nor is voting in presidential elections
permitted for persons who, within 30 days of the
election, move from one Idaho county to another.
(A previously registered voter who moves within an
Idaho county, less than 30 but more than 3 days before
an election, may transfer his registration to the new
precinct. Ida. Code, §34-809.) Idaho law does not
permit persons who have lived within the state for
less than six months to register by mail, Ida. Code,
§ 34409, or to vote by absentee ballot, Ida. Code,
§ 34-413, and requires that all absentee ballots be re-
turned by noon of election day. Ida. Code § 34-1105
(1969 Supp.).

SUMMARY OF ARGUMENT

I

The legal principles by which the constitutional
validity of all three challenged provisions of the 1970
Amendment can be established are, we believe, essen-
tially the same for each.

First, Congress’ authority to enforce the Four-
teenth and Fifteenth Amendments is fully as exten-
sive as its authority to carry out its Article I powers
under the Necessary and Proper Clause. In South
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Carolina v. Katzenbach, 383 U.S. 301, this Court
unanimously agreed that ‘‘[t]he basic test to be ap-
plied in a case involving §2 of the Fifteenth
Amendment is the same as in all cases concerning the
express powers of Congress with relation ‘to the
reserved powers of the States.”” 383 U.S. at 326, 355.
Katzenbach v. Morgan, 384 U.S. 641, established the
same principle with respect to Section 5 of the Four-
teenth Amendment. Morgan held that Congress’ au-
thority extends not only to devising remedies, but
also to identifying violations of the constitutional
guarantee. In each instance, the Court held, it was
sufficient that the Court be able to ‘‘perceive a basis’
on which Congress had acted. 384 U.S. at 653, 655—
656. In sum, Section 5 is a “‘positive grant of legis-
lative power authorizing Congress to exercise its dis-
cretion in determining whether and what legislation
is needed to secure the guarantees of the Fourteenth
Amendment.’”’ 384 U.S. at 651. _
Second, it is by now firmly established that ex-
clusions from the franchise are warranted under the
Equal Protection Clause only if supported by ‘‘com-
pelling’” state interests. The unanimous opinion of
this Court last Term in Evans v. Cornman, 398 U.S.
419, 422, recognizes “no doubt at this date that ‘once
the franchise is granted to the electorate, lines may
not be drawn which are inconsistent with the Equal
Protection Clause of the Fourteenth Amendment.’
¥ * * And before that right can be restricted, the
purpose of the restriction and the assertedly overrid-
ing interests served by it must meet close constitu-
tional scrutiny.” As Kramer v. Union School
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District, 395 U.S. 621, 627-628, explained, before a
state classification of potential voters which excludes
some persons from the franchise can be upheld, ‘“the
Court must determine whether the expulsions are
necessary to promote a compelling state interest.” 395
U.S. at 627.

While Kramer reserved decision regarding the
standard of review to be applied in assessing general
state voting qualifications as to literacy, residency,
and age, 395 U.S. at 625; compare Lassiter v. North-
ampton County Board of Elections, 360 U.S. 45, we be-
lieve that the more stringent standard of review prop-
erly applies in that assessment. The difference between
the qualifications involved here and those examined
in prior cases is one only of degree. State power over
suffrage, as in other areas of primary state responsi-
bility, may be exercised only within the limitations
prescribed by the Constitution. The right to vote in
general elections is plainly no less important than the
right to vote in special elections, or to cast a vote
that is given its appropriate weight. Compare
Reynolds v. Sims, 377 U.S. 533; Harper v. Virginia
Board of Elections, 383 U.S. 663.

- Of course, the states do have a significant interest
in voting qualifications in the abstract. But that obser-
vation does not solve the constitutional question posed
in concrete cases. That question can be answered only
by examining the particular exclusion adopted, and
its relationship to the state’s interest in limiting the
franchise to those classes which will vote responsibly



18

and honestly. For the assessment required by the
Kqual Protection Clause cannot be made in the
abstract; while some standards of residency or age
will pass muster in some or all eircumstances, others
will not.

Congress is particularly well suited to make this in-
quiry. At least as to the residency and age issues, it
was necessary to fix the line at which state interests
could no longer be said to be ‘‘compelling.”” This as-
signing of numerical limits comfortably fits the legis-
lative function, however difficult it may be for the
judiciary. Moreover, the congressional action here
merely limits state power to exclude persons from the
franchise, and does not purport to restrict the fran-
chise itself. If Congress had declared that such-and-
such a class must be denied the vote, entirely dif-
ferent questions would be presented. But there is no
issue here of congressional power to require a literacy
test, a stated period of residency, or a certain level of
age. Morgan, supra, 384 U.S. at 651-652, n. 10. Con-
gress’ constitutional power to impose on state laws
those restrictions which enforce the HEqual Protec-
tion Clause and the Fifteenth Amendment is fully
recognized by the prior opinions of this Court.

1T

Section 201’s suspension of literacy tests is a valid
exercise of Congress’ power to remove unwarranted
restrictions on the right to vote. This Court’s opinion
in Gaston County v. United States, 395 U.S. 285,
both called attention to the residual effects of school
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segregation, and held that those effects justify the
suspension of literacy tests under Section 4(a) of the
1965 Act, whether or not the tests themselves are
objectively administered. That holding controls here.

In enacting Section 201, Congress learned that states
and localities not subject to Section 4(a) had praec-
ticed diserimination in the provision of education,
and that similar residual effects were found in those
areas. The migration of citizens who had suffered
this discrimination was also a matter of concern. This
Court noted in Gaston County, 395 U.S. at 293, n. 9:
“Tt would seem a matter of no legal significance that
[potential voters in Gaston County] may have been
educated in other counties or States also maintaining
segregated and unequal school systems.”” And Con-
gress heard that substantial numbers of Negroes had
migrated to states outside of the South, where their
ability to satisfy literacy tests suffered on account of
their prior unequal educational opportunities. Taken
together, these factors gave ample basis to find that the
use of literacy tests penalizes minority groups for
their failure to attain the same levels of education
attained by others throughout the country, even
though the educational opportunities available to them
were inferior. Especially given Gaston County, and
the broad grant of legislative power contained in the
Fourteenth and Fifteenth Amendments, Congress had
all necessary authority to remedy these effects by sus-
pending the use of literacy tests nationwide.

An independent and alternative basis for Section
201 is Congress’ conclusion that the possible interests
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of the state in maintaining literacy requirements are
not sufficient to justify the resulting disfranchisement.
That conclusion finds its basis in the testimony of
many witnesses that the widespread availability of
radio and television and the coverage given to both
local and national issues in those media make it no
longer necessary that a person be able to read in order
to be informed. The conclusion is reinforced by the
experience of the states—of states not subject to Sec-
tion 4(a) of the 1965 Act, very few have statutes re-
quiring literacy tests, and 'those which do have them
often do not enforce them. The history of those tests
as, primarily, a means for disfranchising various ra-
cial, ethnic and religious groups also casts serious
doubt on the notion that they are required to assure
an intelligent electorate.

IIT

While several constitutional bases are stated for
Section 202, Congress’ principal reliance was on its
authority to enforce the Equal Protection Clause. It
found that the states lack any compelling interest
warranting classifications more restrictive of the right
to vote in presidential elections on the basis of dura-
tion of residence or absence from the polls than those
set forth in the section. , -

The section relates only to elections for President
and Vice President. Thus, there can be no proper
reliance on such considerations as a need for knowl-
edge of local politicians and issues. The other pos-
sible justification for the state measures which come
under the control of Section 202 is administrative
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convenience—either the need for adequate time in
which to investigate proposed voters and do necessary
paperwork, or the need for time in which to discover
and prevent fraud. Upon these issues, Congress care-
fully considered the experience of the states and, on
that basis, determined that times longer than those
which it proposed were not justified. So far as the
prevention of fraudulent practices is concerned, that
can readily be accomplished by measures which do not
result in the wholesale disfranchisement of voters who
would never consider such practices. See, Shapiro v.
Thompson, 394 U.S. 618, 637. In general, the possible
interest of a state in avoiding administrative tasks is
not the type of interest which warrants denial of the
right to vote. Carrington v. Rash, 380 U.S. 89, 96.
Sinee, at the least, this Court can ‘““perceive a basis’
for the econgressional action embodied in Section 202,
it is unnecessary to reach the other possible constitu-
tional bases for the section, which are stated in its
preamble but did not figure importantly in the de-
bates. The first of these is that, as selection of the
President and Viee President is an especially federal
event, the Congress has special powers to govern that
election. See, Kz parte Yarbrough, 110 U.S. 651, Bur-
roughs and Cannon v. United States, 290 U.S. 534. To
the extent the states have chosen to make the process
elective, the right to participate in presidential elec-
tions is a privilege of national citizenship whose ex-
ercise Congress may regulate. Second, the questions of
residence and absentee voting each have an evident
relationship to the constitutional right to travel freely
among the several states, which this Court has consist-
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ently identified as ‘‘fundamental.”’” Shapiro v. Thomp—
som, 394 U.S. 618, 627, 629-631. As in the case of the
right to vote, because the right is 1undamenta1 any
state regulation which tends to impose a penalty OI_l__l’tSv
exercise must be supported by a ‘‘compelling” state
interest. In presidential elections, for the réasbns
shown above, states have no such interest in their resi-
dency and absentee provisions which confhct Wlth
section 202.
v

Title I1I is also a proper exercise of Congress’
power to enforce the rights guaranteed by Section 1 of
the Fourteenth Amendment. Although most states
presently set the minimum voting age at 21, Congress
found that this level no longer has any rational con-
nection with the state’s interest in promoting mature
and responsible use of the ballot. Persons between
the ages of 18 and 21 are called upon to bear heavy
burdens of military service and have reached a Ievel
of educational and intellectual achievement which
compares very favorably with that reached by the
21-year olds of 100 years ago. The majority of
them are counted in the work forece, where they re-
ceive salaries which account for substantial amounts
of taxes paid to federal, state and local governments.
They are adults for purposes of the criminal laws,
and many other laws adopted by the state and federal
governments. Those states which have had practical
experience with the matter uniformly report that ex-
tension of the franchise to persons between 18 and 21f
has been successful.
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In sum, it can no longer be said that there exists a
valid basis on which to differentiate the 18-20-year-old
group from the 21-year-old group on grounds of ma-
turity and political awareness, or that that class is
“substantially less interested’’ than other state resi-
dents in the many electoral decisions affecting state
laws on crime, taxes, unemployment, workmens’ com-
pensation and edueation, to mention but a few ex-
amples. Cf. Evans v. Cornman, supra, 398 U.S. at 423
425. These findings warrant the enactment of Title
ITT; in any event they surely enable this Court to
““perceive a basis’’ on which the Congress might have
enacted that title.

GUMENT) I. INTRODUCTION AND GOVERNING CONSTITU-
TIONAL PRINCIPLES

Two lines of authority in this Court converge on the
issues presented in these cases. One, represented by
South Carolina v. Katzenbach, 383 U.S. 301, Katzen-
bach v. Morgan, 384 U.S. 641, and Ez Parte Virginia,
100 U.S. 339, 345-346, inter alia, makes clear Con-
gress’ broad power to enforce the prohibitions of the
Fourteenth and Fifteenth Amendments, including that
embodied in the Equal Protection Clause. The other,
stated as recently as this Court’s unanimous decision
last Term in Evans v. Cornman, 398 U.S, 419, recog-
nizes “no doubt at this date that ‘once the franchise
is granted to the electorate, lines may not be drawn
which are inconsistent with the Equal Protection
Clause of the Fourteenth Amendment.” * * * And be-
fore that right can be restricted; the purpose of the

restriction and the assertedly overriding interests
403-786——70——3
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served by it must meet close constitutional scrutiny.”
398 U.S. at 422. These lines of authorlty firmly estab-
lish the constitutional basis of the 1970 Amendments.

A. CONGRESS’ AUTHORITY TO ENFORCE THE FOURTEENTH AND. FIF-
TEENTH AMENDMENTS IS FULLY AS EXTENSIVE AS ITS AUTHORITY
TO OARRY OUT ITS ARTICLE I POWERS UNDER THE “NECESSARY AND
PROPER”’ CLAUSE. :

With the renewal of litigation over the scope of
Congress’ authority to enforce the Civil Rights
Amendments, it has become clear that that authority
is congruent with its power, generally, to make laws
for carrying into execution the powers granted to it
by the Constitution. The Thirteenth, Fourteenth, and
Fifteenth Amendments each specifically grants Con-
gress the power to enforce its provisions by appropri-
ate legislation. Thirteenth Amendment, Section 2;
Fourteenth Amendment, Section 5; Fifteenth Amend-
ment, Section 2. It was early recognized that these
enforcement clauses enlarged the powers of Congress,
that “[s]ome legislation is contemplated to make the
amendments fully effective.” Ex Parte Virginia, 100
U.S. 339, 345; see also Slaughter-House Cases, 16
Wall. 36, 81; Civil Rights Cases, 109 U.S. 3, 11;
Strauder v. West Virginia, 100 U.S. 303; Clyatt v.
United States, 197 U.S. 207. In South Carolina V.
Katzenbach, supra, and Katzenbach v. Morgan, supra,
reflecting the renewal of civil rights legislation after
Reconstruction, this Court held that that enlargement
of power made Congress’ authority coextensive with
that which it enjoys under the Necessary and Proper
clause of the Constitution. Art. 1, See, 8, Para. 18.
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‘See Cox, Constitutional Adjudication and the Promo-
tion of Human Rights, 80 Harv. L. Rev. 91 (1966) ;
Developments in the Law—Equal Protection, 82 Harv.
L. Rev. 1065, 1072-1076 (1969).

The principle was first established with respect to
the enforcement clause of the Fifteenth Amendment.
In South Carolina v. Katzenbach, supra, the Court
upheld provisions of the Voting Rights Aect of 1965—
including a suspension of literacy tests in states and
counties which came within a specified coverage for-
mula, 42 U.S.C. (Supp. V) 1973b(a)—as an appro-
priate exercise of Congress’ enforcement authority:

The basic test to be applied in a case involv-
ing § 2 of the Fifteenth Amendment is the same
‘as in all cases concerning the express powers of
~ Congress with relation to the reserved powers
of the States. Chief Justice Marshall laid down
‘the classic formulation, 50 years before the
Fifteenth Amendment was ratified :

“Let the end be legitimate, let it be with-
in the scope of the constitution, and all
means which are appropriate, which are
plainly adapted to that end, which are not
prohibited, but consist with the letter and
spirit of the constitution, are constitu-
tional.” McCulloch v. Maryland, 4 Wheat.
316, 421.

* * * * *

: We therefore reject South Carolina’s argu-
- ment that Congress may appropriately do no
more than to forbid violations of the Fifteenth

.- Amendment in general terms—that the task of
~ fashioning specific remedies or of applying
~ them to particular localities must necessarily
be left entirely to the courts. Congress is not

403-786—70——4
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circumseribed by any such artificial rules under: -

§2 of the Fifteenth Amendment. * * * [383.
U.S. at 326-327.] S

It is, of course, a principle of general application
that the Congress, when exercising its express-powers,.
may paint with a broader brush than the courts. See:
Everard’s Breweries v. Day, 265 U.S. 545; Currin v.,
Wallace, 306 U.S. 1; United States v. Darby, 312 U.S..
100; Katzenbach v. McClung, 379 U.S. 294, 303-304..
That is, in part, a necessary corollary of the regu-
latory function of legislation. But it implies also.
a recognition that the marking of constitutional
boundaries often involves judgments which are best
left to the legislative branch. South Carolina v. Kat-
zenbach, supra; Fay v. New York, 332 U.S. 261, 282—
284; Cozx, op. cit. supra, 80 Harv. L. Rev. at 105..
Both factors figured importantly in the second of the:
two opinions here discussed, Katzenbach v. Morgan..
The Morgan case arose out of a challenge to the
constitutionality of Section 4(e) of the Voting Rights.
Act of 1965, 42 U.S.C. (Supp. V) 1973b(e). Section
4(e) in effect prohibits the application of English
language literacy tests to persons educated in Puerto:
Rico. In enacting it, Congress appeared to rely on
its authority to “use its judgment as to what is equal
protection of the laws * * *” (111 Cong. Rec.
11066, Sen. Javits) and to take the initiative in
marking the limits of permissible state action under
the Fourteenth Amendment (id. at 11062, Sen. R.
Kennedy). In this Court, however, the appellees con--
tended that congressional authority to prohibit:
enforcement of a state law under Section 5 of the
fourteenth Amendment is restricted to situations.
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where a, court has found or would find the state law
to be unconstitutional. The Court expressly rejected
that view:
. Neither the language nor history of §5 sup-
‘ports such a construction. As was said with
.~ regard to §5 in Ez Parte Virginia, 100 U.S.
339, 345, “It is the power of Congress which
- has been enlarged. Congress is authorized to
enforce the prohibition by appropriate legis-
lation. Some legislation is contemplated to
make the amendments fully effective.”” A con-
struction of §5 that would require a judicial
- determination that the enforcement of the state
~ law prectluded by Congress violated the Amend-
- ment, as a condition of sustaining the congres-
sional enactment, would depreciate both con-
gressional resourcefulness and congressional
responsibility for implementing the Amend-
ment. * * * [384 U.S. at 648.]
Section 5 was described (384 U.S. at 651) as a ‘““posi-
tive grant of legislative power authorizing Congress
to exercise its diseretion in determining whether and
what legislation is needed to secure the guarantees of
the Fourteenth Amendment.”’

The Court considered two bases for subsection 4(e)
in Morgan. First, Congress might have believed it
would enable Puerto Ricans in New York and the
other states to eliminate, through increased voting
strength, diseriminatory treatment they received in
public services (e.g., schools). The Court stated that
it was for Congress to weigh the various conflicting
considerations, including alternative means of rem-
edying discrimination in governmental services, and
to determine whether subsection 4(e) was needed to
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further the aim of the Equal Protection’ Clause. As
to judicial review, “It is enough that [the Court]
be able to perceive a basis upon which the Congress
might resolve the conflict as it did.”” 384 U.S. at 653.

Second, Congress might have believed that the
English language literacy requirement was itself a
deprivation of equal protection. Here, too, the Court
held that there must be deference to congressional
judgment. After referring to the fundamental im-
portance of the right to vote, on the one hand, and
possible interests of the state in requiring English
literacy on the other, the Court said (384 U.S. at
655-656) :

Since Congress undertook to legislate so as to
preclude the enforcement of the state law, and
did so in the context of a general appraisal of
literacy requirements for voting * * * to which
it brought a specially informed legislative com-
petence, it was Congress’ prerogative to weigh
these competing considerations. Here again,
it is enough that we perceive a basis upon
which Congress might predicate a judgment
that [the New York requirement violated] the
Equal Protection Clause.

Insofar as Morgan and South Carolina v. Katzen-
bach interpreted Congress’ power to devise remedies
for judicially cognizable violations of the Equal Pro-
tection Clause, they were unanimous. See 383 U.S. at
355, Black, J., dissenting; 384 U.S. at 666, Harlan and
Stewart, JJ., dissenting. The only disagreement arose
in Morgan, over the question whether congressional
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authority also extends to the identification of viola-
tions of the Amendment’s guarantee. The majority
held that Congress’ authority to find that state con-
duct violates equal protection rights is coextensive
with its power to devise a remedy for such violations;
in each respect, it is sufficient that the Court be able
to ‘“‘perceive a basis’’ on which the Congress might
have acted. 384 U.S. at 653, 655-656. The two dissent-
ers, while willing to give legislative findings due re-
spect and to base judicial determinations upon them,
1d. at 668-669, felt that the judiciary must make its
own determination whether or not equal protection
rights have been violated. On the meager legislative
record in that cause they characterized the congres-
sional finding of a violation of equal protection rights
as “‘mere ipse dizit’”’ (1d. at 671); while the dissent
then concluded that the state action in question did
not violate the Equal Protection Clause, it did so on
the basis of a permissive equal protection test, under
which “a state enactment or practice may be struck
down * * * only if it cannot be justified as founded
upon a rational and permissible state policy.” Id. at
660.

B. RESTRICTIONS ON VOTING QUALIFICATIONS ARE WARRANTED
UNDER THE EQUAL PROTECTION CLAUSE ONLY IF SUPPORTED BY A
COMPELLING STATE INTEREST.

‘While the states unquestionably possess broad initia-
tive to set qualifications for voting, as in all other
election matters not the subject of a specific constitu-
tional prohibition, it is settled that that initiative can
be exercised only in a manner which does not offend
constitutional strictures—in particular, here, the



30

Equal Protection Clause. Evans v. Cornman, supra.
Indeed, that proposition seems beyond dispute; states
could hardly have an exemption from the clause in
a matter so important to our democracy as the conduct
of elections.

‘What has been at issue in this Court’s recent de-
cisions has been the standard by which the clause is
to be applied. In the area of economics and social wel-
fare, the classifications of a state law satisfy the equal
protection requirement so long as they are ‘‘rationally
based and free from invidious discrimination.” Dan-
dridge v. Williams, 397 U.S. 471, 487. In matters in-
volving speech or personal liberty, on the other hand,
a higher standard of precision is required, and the
state may be required to justify the classifications it
creates by some compelling interest sufficient to over-
ride the personal interests denied. H.g., Shelton v.
Tucker, 364 U.S. 479; Shapiro v. Thompson, 394 U.S.
618; Developments in the Law--Equal Protection,
op. cit., supra.

When faced with the choice between these two
standards in recent voting cases, the Court’s uniform
response has been that the higher standard must be
met. This Court long ago recognized that the fran-
chise is a fundamental personal right and an essen-
tial attribute of citizenship.” Yick Wo v. Hopkins,

22 We cannot agree with the observation sometimes made that
the Constitution recognizes no right to vote. While it is true
that “the Constitution * * * does not confer the right of suf-
frage upon any one,” Minor v. Happersett, 21 Wall. 162, 178, in
the sense of defining the qualifications for voting in federal
and state elections, it expressly confers the vote in certain fed-

eral elections (Article I, Section 2; Seventeenth Amendment;
see United States v. Classic, 313 U.S. 299, 314-815; Lassiter,



31

118 U.S. 356, 370; Guinn v. United States, 238 U.S.
347, 366; United States v. Carolene Prod. Co., 304
U.S. 144, 152-153, n. 4. Thus, when the question of
standards arose in the apportionment cases, the Court
held that “any alleged infringement of the right of
citizens to vote must be carefully and meticulously
serutinized.”” Reynolds v. Stms, 377 U.S. 533, 562; see
also ¢d. at 554-555; Wesberry v. Sanders, 376 U.S. 1,
17; Gray v. Sanders, 372 U.S. 368.

While these cases dealt with the weighting of votes
of persons qualified to vote under state law, the same
result has been reached regarding state voting quali-
fications. For example, in Harper v. Virginia Board of
- Elections, 383 U.S. 663, holding that general prop-
erty or fee-paying qualifications for voting violated
the Equal Protection Clause, the Court reiterated the

supra, 360 U.S. at 51) and implicitly requires it in the states
as well. Article I, Section 2, and the Republican Form of Gov-
ernment Clause, together, surely require that at least one house
of each state legislature be elective. /n re Duncan, 139 U.S. 449,
461. And the Fifteenth and Nineteenth Amendments, as well as
Section 2 of the Fourteenth, are otherwise incomprehensible.
Indeed, the right to vote is also central to the First Amend-
ment. As a comprehensive charter of freedom of political ex-
pression, that Amendment embraces not only the rights specif-
ically enumerated, but also those additional rights necessary for
their full exercise and enjoyment. See, e.g., NAACP v. Ala-
bama, 357 U.S. 449; NAACP v. Button, 371 U.S. 415, 429-430.
Voting is indisputably a form of political expression—for most
people, the only practical form. The difficulty experienced by
persons denied their proper vote in general elections in securing

a remedy for that condition in the political arena is, indeed, one
of the principal reasons why the Court has insisted upon the
more stringent rule of review regarding voting matters.
Reynolds v. Séms, supra, 877 U.S. at 554-555; Kramer v. Union
School District, supra, 395 U.S. at 639—640 (dissent).
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need for close scrutiny and confinement of state
classifications which denied to some the fundamental
right to vote. 383 U.S. at 670. The unanimous
opinion in Kvans v. Cornman, last Term, holding that
a state could not constitutionally interpret its own
residence requirement to exclude persons living on
federal enclaves who otherwise met its tests of resi-
dence, stated again that ‘‘before [the right to vote]
can be restricted, the purpose of the restriction and
the assertedly overriding interests served by it must
meet close constitutional scrutiny.” 398 U.S. at 422;
compare Carrington v. Rash, 380 U.S. 89, 96.

This Court’s strongest statement of the prineciple
came in a case in which the state had sought to im-
pose a qualification for voting in special elections in
addition to the qualifications it ordinarily required in
general elections:

¥ * * [I1f a challenged state statute grants

the right to vote to some bona fide residents of
requisite age and citizenship and denies the
franchise to others, the Court must determine
whether the exclusions are necessary to promote

a compelling state interest. See Carrington.v.
Rash, supra, at 96.

* * * * * *

¥ * * I'Wlhen we are reviewing statutes which
deny some residents the right to vote, the gen-
eral presumption of constitutionality afforded
state statutes and the traditional approval given
state classifications if the Court can conceive of
a “rational basis” for the distinctions made
are not applicable. See Harper v. Virginia Bd.
of Elections, 383 U.S. 663, 670 (1966). The pre-
sumption of constitutionality and the approval
given ‘‘rational” classifications in other types
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of enactments are based on an assumption that
the institutions of state government are strue-
tured so as to represent fairly all the people.
However, when the challenge to the statute is in
effect a challenge to this basic assumption, the
assumption can no longer serve as the basis for
presuming constitutionality. * * * [Kramer v.
Union Free School District, 395 U.S. 621, 627-
628; footnotes omitted. ]

See also Cipriano v. City of Houma, 395 U.S. 701, 706;

Phoeniz v. Kolodziejske, 399 U.S. 204, 208-209. And see

Williams v. Rhodes, 393 U.S. 23, 31.

We recognize that the holdings in these cases do
not necessarily control the standards to be applied
in the present cases. The three provisions of the Vot-
ing Rights Acet Amendments here at issue directly
affect the voting qualifications generally required of a
state’s citizens in areas which must be conceded to be,
and which this Court has emphasized are, at least
initially, legitimate matters of state concern: literacy,
residency, and age. E.g., Lassiter v. Northampton
County Board of Elections, 360 U.S. 45. And the
majority in Kramer qualified its observations by re-
peated reference to the “special” nature of the voting
qualification under examination and a reaffirmation of
the states’ general prerogatives in the areas of citizen-
ship, age, and residency, 395 U.S. at 625.

We believe, however, that the more stringent stand-
ard of review properly applies in these cases as well.
The right to vote is plainly no less central to the
foundation of our representative society when denied
in a general rather than a special election—rather,
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more so, as the dissent in Kramer points out. 395 U.S.
at 639, 640 n. 10. And a person excluded from voting
in all elections is not less discriminated against than
one who is permitted to vote in some, as in Kramer,
or whose vote is given less than its appropriate weight,
as in the reapportionment cases. This Court has sev-
eral times invoked the Equal Protection Clause in
cases involving total denial of the vote. See Harper,
supra, 383 U.S. at 670; Carrington v. Rash, supra;
Evans v. Cornman, supra. The difference between the
qualifications involved here and those examined in prior
cases is one only of degree. Kramer, supra, 395 U.S.
at 637 (dissent). State power over suffrage, as in other
areas of primary state responsibility, may be exer-
cised only within the limitations prescribed by the Fed-
eral Constitution. Since it is the intrinsic importance
of the vote to each citizen which has led this Court
consistently to apply a more stringent standard of
review,” that rule must also be applied in this case.

C. ALTHOUGH THE STATES HAVE A SIGNIFICANT INTEREST IN BASIC
VOTING QUALIFICATIONS, CONGRESS IS THE APPROPRIATE BODY TO
DETERMINE THE PRACTICAL LIMITS BEYOND WHICH PARTICULAR

" CLASSIFICATIONS REFLECTING THOSE INTERESTS ARE NO LONGER
“COMPELLING” IN VIEW OF THE IMPORTANT PERSONAL RIGHTS
INVOLVED

We do not mean to suggest by the above discussion
that state residency, age, and literacy qualifications
are prima facie suspect. There can be no doubt, as a
general matter, that the states have the primary re-

B F.g., Reynolds v. Smis, supra, 377 U.S. at 554-555, 5614562;
Harper v. Virginia Board of Elections, supra, 383 U.S. at 667;

Katzenbach v. Morgan, supra, 384 U.S. at 652-658; Ewvans v.
Cornman, 398 U.S. at 422.
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sponsibility for setting voting qualifications, and that
in making the classifications required by that respon-
sibility they also have a ‘‘compelling interest,”” in
terms of the review standard, in limiting the franchise
to those classes which will vote responsibly * and
honestly. Comment, 1970 Utah L. Rev. 143, 146-147.
The standard qualifications of citizenship, age, and
residency, if not literacy,” directly respond to these
interests.

To say in general, however, that a state has a com-
pelling interest in assuring that its voters are qualified
as to some standard—for example, residency—no
more answers a specific question of constitutionality
than to say, in general, that in First Amendment cases
the government has a compelling interest in protect-
ing itself against violent overthrow. The countervail-
ing interest, the excluded citizen’s fundamental inter-
est in voting, remains constant whatever qualifying
standard a state may adopt. As a particular standard
is made more and more exclusive or, in the situation

2¢ This Court has stated, and emphasized by repetition, that
“‘Fencing out’ from the franchise a sector of the population
because of the way they may vote is constitutionally imper-
missible,” Oarrington v. Rash, supra, 380 U.S. at 94. As we
understand the proposition, it refers to the fencing out of
groups that might tend to vote for a particular party or point
of view, and not to the fencing out-of groups that would vote
capriciously or without understanding.

2 (One of the bases for the suspension of state literacy tests
is Congress’ conclusion that, in an electronic age, there is no
longer a “compelling interest” in literacy as a means of assur-
ing an informed electorate. Infra, pp. 48-49; compare Harper v.
Virginia Gewmby-Boord of Elections, supra. In any event, inde-
pendent Fourteenth and Fifteenth Amendments grounds sup-

port Congress’ action in suspending the literacy tests. /nfra,
Pp. 40-48.
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governed by Section 202, as it is applied to elections
‘where knowledge of local issues is unneeded, the in-
terest in that particular standard may no longer be
compelling in comparison to the personal rights frus-
trated by its application. The assessment required by
the Equal Protection Clause cannot be made in the
abstract; it is a particular standard which must be
examined. And it is evident that while some standards
of residency (or age) will pass muster, in some or all
circumstances, others will not.

It is at this point, we believe, that the involve-
ment of the Congress becomes particularly significant.
Like most legislation setting limits, voting qualifica-
tions embody a necessarily arbitrary element in stat-
ing the precise point at which eligibility begins. One
is eligible after 365 days residency, not 363; at the
age of 21, not 20. It is precisely the exclusion
created by this element which is challenged on the
equal protection ground; yet, even if it were agreed
that a particular exclusion was too great for the state
interests relied upon to justify it, the judiciary would
have substantial difficulty in defining a new, and prop-
er, line.” Congress, on the other hand, is well equipped

26 Significantly, where the Court has not encountered such
difficulties, it has not hesitated to act. In Ewvans v. Cornman,
supra, the State of Maryland sought to distinguish between
persons universally affected by its laws and persons resident
on federal enclaves within the state, who were only partially
so affected, by denying the vote to the latter group. Although
it is undoubtedly possible to “perceive a basis” on which Mary-
land might have concluded that the latter group would have
been less than fully responsible voters, this Court nonetheless

unanimously concluded, on equal protection grounds, that the
vote was improperly withheld. Its method was to apply essen-
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to do so. Not only does its intimate acquaintance
with electoral matters give it special competence in
the area; unlike the judiciary, it is readily equipped
to fix as a practical matter the lines of minimum
qualification which it determines equal protection to
require.”” See Burt, Meranda and Title II: A Mor-
gantic Marriage, 1969 The Supreme Court Review 81,
110-118. While the judiciary is institutionally ill-
equipped, for example, to choose between 17 years and
18 years for purposes of a minimum standard of age,
that is precisely a task for which the legislature is well
suited ; it involves the kind of line-drawing that Con-
gress traditionally performs. Cf. Ferguson v. Skrupa,
372 U.S. 726, 729.

In making such choices, we emphasize, Congress is
not supplanting the states’ responsihilitics in the orea.
With the few exceptions required by the Constitu-

tially federal standards regarding the minimum content of
state residence for the purpose of voting qualifications. In
Ewvans, unlike the present cases, the entire excluded class either
were or were not state residents; there was no necessity to
draw or recognize a new or different line at which a state
might properly divide those excluded from the vote from those
who must be permitted to vote. But in terms of the applica-
tion of federal rather than state standards to determine which
classes must be permitted to vote, Fwvans is identical to these
cases,

2Jt of course remains possible that the congressmnal mini-
mum would still permit some persons to be excluded from the
vote who might be thought suitably qualified for it. There may
be, for example, many persons seventeen or younger fully as
mature and responsible as those who presently exercise the
franchise. The propriety of their exclusion from the vote by
any state remains open as a judicial matter; what Congress
has done, even if not as extensive as might be, cannot be im-
peached on that ground. Morgan, supra, 384 U.S. at 657-658.



38

tion, it is the states which determine which matters
are to be presented to the electorate. The states, as
well, have the initiative in declaring what voter quali-
fications are to be. The congressional role, reflected
in this statute, is only to lift those state restrictions
which it determines to violate, or to contribute to or
perpetuate violations of, the Equal Protection Clause.
This is in essence a setting of minimum standards,
which in no way hinders states from going beyond
them; a residence period of 10 days, or a voting age
of 17 years, would be fully consistent with the federal
statute should a state decide to adopt it. Cf. Section
202(g).

Most importantly, in setting minimum standards,
Congress is not creating voting qualifications of its
own. That 1s, in no respect do its acts restrict the
franchise. There is no issue here of congressional
power to require a literacy test, a stated period of
residency, or a certain level of age for voting. We do not
contend that Congress has any such power under the
Equal Protection Clause. Morgan, supra, 384 U.S. at
651-652 n. 10. Unless given to Congress by other provi-
sions of the Constitution, the power to restrict the fran-
chise by the adoption of reasonable voting qualifications
remains entirely in the states.

In its Lassiter opinion, this Court was careful to
preserve the possibility of congressional action re-
stricting state alternatives regarding voter qualifica-
tion. It said, 360 U.S. at 51:

[ W ]hile the right of suffrage is established and

guaranteed by the Constitution * * * it is sub-
Ject to the imposition of state standards which
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are not discriminatory and which do not con-

travene amy restriction that Congress, acting

pursuant to its constitutional powers, has im-

, posed. * * * [Emphasis supplied. ]

VCongi'ess has constitutional power to impose those
restrictions which enforce the Equal Protection
Clause and the Fifteenth Amendment. It has done
80 here, by determining the extent to which the states
lack a compelling interest in particular qualifications
regarding literacy, residency, and age. As a result,
these cases do not involve simply a collision between
state laws and the unadorned constitutional provision.
We now show in each instance that, with due regard
for the legislative findings made,” Congress’ determina-
tions were correct. In any event, even if this Court
might itself have reached a different assessment, un-
der Morgan it must honor the congressional assess-
ment so long as it can “perceive a basis’ on which
that assessment might have been made.

1I. IN SUSPENDING LITERACY TESTS IN SECTION 201, CON-
GRESS VALIDLY EXERCISED ITS POWER UNDER THE FOUR-
TEENTH AND FIFTEENTH AMENDMENTS TO REMOVE UN-
WARRANTED RESTRICTIONS ON THE RIGHT TO VOTE

In enacting Section 201, Congress concluded both
that the imposition of literacy tests as a precondition

28 Compare South Carolina v. Katzenbach, supra; see gen-
erally, Karst, Legislative Facts in Constitutional Litigation,
1960 The Supreme Court Review 75; Alfange, 7he Relevance
of Legislative Facts in Constitutional Low, 114 U. Pa. L. Rev.
637 (1966) ; and Cox, op. cit. supra, 80 Harv. L. Rev. at 105.
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for voting has a discriminatory impact on minority
groups and that the imposition of these tests is not
justified by any overriding state interests.” These
findings were sound; Section 201 is constitutionally
valid under either of the lines of authority discussed
above.

A. CONGRESS PROPERLY DETERMINED THAT THE IMPOSITION OF
LITERACY TESTS HAS THE EFFECT OF DISCRIMINATING AGAINST
NEGROES, OTHER MINORITY GROUPS AND THE POOR

In South Carolina v. Katzenbach, supra, 383 U.S.
at 329, the Court noted that literacy tests had been
purposely administered so as to disfranchise Negroes
in most of the states covered by the Voting Rights
Act of 1965. With respect to the states subject to sus-
pension under Section 201, Congress did not have
similar evidence of intentional abuse in the adminis-
tration of such tests. As decisions of this Court fol-
lowing South Carolina v. Katzenbach have made clear,

2 See the joint statement of the ten members (constituting
a majority) of the Senate Judiciary Committee who supported
the bill which included Section 201 and which, with modifica-
tions was ultimately adopted (116 Cong. Rec. 2758 (daily ed.,
March 2, 1970)) :

* * * this extension [of the suspension of tests to areas
not covered by the 1965 Act] is justified for two reasons:
(1) because of the discriminatory impact which the re-
quirement of literacy as a precondition to voting may
have on minority groups and the poor; and (2) because
there is insufficient relationship between literacy and re-
sponsible, interested voting to justify such a broad restric-
tion of the franchise.

Because of an agreement to discharge the bill by a fixed date,
there was no Senate committee report on the Voting Rights Act
Amendments. Thus, this statement by a majority of its members
may be taken as expressing the views of the Senate Judiciary
Committee on the abolition of literacy tests.
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however, Congress’ power to suspend literacy tests is
not confined to the suspension of tests administered
to effect mtentronal disecrimination. Katzenbach v.
Morgan, 384 U.S. 641; Gaston County v. United
States, 395 U.S. 285.

In Gaston County, a suit under Section 4(a) of
the Voting Rights Act of 1965, the Court refused to
permit reinstitution of a literacy test. In seeking to
establish that its literacy test had not been used dur-
ing the preceding five years “for the purpose. or with
the effect of denying or abridging the right to vote
on account of race or color’’—as Section 4(a) re-
quires as a prerequisite to reinstitution—the county
claimed that the test had been administered in a fair
and impartial manner and that the county had made
significant strides toward equalizing and integrating
its school system. Noting that these claims fell “‘wide
of the mark,” this Court said:
Affording today’s Negro youth equal educa-
tional opportunities will doubtless prepare them
to meet, on equal terms, whatever standards of
literacy are required when they reach voting
age. It does nothing for their parents, however.
From this record, we cannot escape the sad
truth that throughout the years Gaston County
systematically deprived its black citizens of the
educational opportunities it granted to its white
citizens. “Impartial” administration of the lit-
eracy test today would serve only to perpetuate
these inequities in a different form. [395 U.S.
at 296-297.]

The Court further indicated that it was immaterial

where the educational “inequities” arose. Although
408-~-786—70——5
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it was assumed that most of the adult residents of
Gaston County had been educated there, “[i}t would
seem a matter of no legal significance that they may
have been educated in other counties or States also
maintaining segregated and unequal sehool systems.” *
395 U.S. at 293 n. 9. ‘

In focusing on ‘the proposed nationwide suspension
of literacy tests, Congress was fully aware of the
Gaston County decision and its implications.” It re-
ceived ef=the substantial evidence that Negroes, other
minorities, and the poor had been denied equal educa-
tional opportunities in various parts of the country and
that substantial numbers of Negroes had migrated to
states outside of the South imposing literacy tests. A
review of that evidence demonstrates that Congress was
justified in relying on the rationale of Gaston County
to support the enactment of legislation under the Four-
teenth and Fifteenth Amendments abolishing literacy
tests as a precondition to voting.*

With respect to the discriminatory effects of literacy
tests on Negroes, Attorney General Mitchell testified

3 In a prior footnote, however, the Court had stated: “We
have no occasion to decide whether the Act would permit re-
instatement of a literacy test in the face of racially disparate
educational or literacy achievements for which a government
bore no responsibility.” 895 U.S. at 293, n. 8.

8 See House Hearings, pp. 54-56 (testimony of Howard A.
Glickstein), 221225 (Attorney General Mitchell) ; Voting Rights
Hearings, pp. 184-188 (Attorney General Mitchell) ; 116 Cong.
Rec. 2770 (daily ed., March 2, 1970; Senator Hruska).

32 Section 2 of the Thirteenth Amendment, authorizing Con-

gress to deal with and eliminate the vestiges of slavery, might
also have been relied upon.



43

before the House and Senate subcommittees consider-
ing the voting rights legislation that the Gaston
County decision was relevant in several ways. First,
he pointed out, the principle of that case is directly
applicable to states or political subdivisions which had
limited Negroes to inferior, de jure segregated schools.
Prior to 1954, such school systems existed in southern
and border states—inecluding Delaware and North
Carolina, two of the states affected by Section 201—
and in the District of Columbia.®® Clearly, the adminis-
tration of literacy tests in Delaware and North Carolina
would serve to perpetuate the “inequities’’ of the seg-
regated schools formerly maintained by those states.
Second, the Attorney General noted that Congress
“could properly rely upon the fact that large numbers
of Negroes have migrated from the South to other
parts of the United States.** According to the Bureau
of the Census, net migration of Negroes from the
South between 1940 and 1969 totaled some 3.8 million
persons.”® Other evidence available to Congress estab-
lished that part of this migration of Negroes was to
northern and western states which employ literacy
» House Hearings, p. 222; Voting Rights Hearings, p. 185.
As to the inferiority of Negro schools in Delaware, see, e.g.,
Ewvans v. Ennis, 281 F. 2d 385, 392, n. 2 (C.A. 3), certiorari
denied, 364 U.S. 933.
3See House Hearings, p. 223; Voting Rights Hearings, p.
1836; Bureau of the Census, 7'%e Social and Economic Status of

Negroes in the United States, 1969, Current Population Reports,
Series P-23, No. 29, p. 5.
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tests.” That such persons received inferior education
in segregated systems, both before and after 1954,
is indicated by numerous court decisions.*

Finally, both the Attorney General * and other wit-
nesses testified that denial of equal educational oppor-
tunity occurs not only in school systems which had
de jure segregation, but also in systems characterized
by de facto segregation or racial isolation. The latter
cdondition exists throughout the United States,” in-

% The 1960 Census, for example, indicates that even during
the limited period, 1955-1960, there was substantial migration
of Negroes from the South to such states as Arizona (4,388
persons, both adults and children), California (74,804), Mas-
sachusetts (7,418) and New York, (74,821). See Bureau of the
Census, 1960 Census of the Population, vol. 1, pts. 4, 6, 23 and
34, table 100.

37 See, e.g., Lee v. Macon County Board of Education, 267 F.
Supp. 458, 471472 (M.D. Ala.), affirmed, 389 U.S. 215; United
States v. Jefferson County Board of Education, 372 F.2d 836, 891
892 (C.A. 5), affirmed on rehearing en banc, 380 F.2d 385, certiorari
denied, 389 U.S. 840; United States v. Mississippi, 229 F. Supp.
925, 990 (S.D. Miss.) (dissenting opinion), reversed, 380
U.S. 128.

*® See House Hearings, p. 224; Voting Rights Hearings,
p. 186.

® Howard A. Glickstein, then Acting Staff Director of the
United States Commission on Civil Rights, testified as follows
(House Hearings, p. 56) :

* * * Nationally, a wide gap has existed—and continues to
exist—between the quality of the public education afforded
to white students and the quality of the public education
available to Negroes, Mexican-Americans, and members of
other minority groups. '

Studies such as the Coleman report [“Equality of Edu-
cational Opportunity” (1966)] and the Commission’s
“Racial Isolation in the Public Schools” show the educa-
tionally harmful effects upon Negro students of attending—
as they do across the Nation—schools isolated by race and
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cluding the states whose tests are suspended by Sec-
tion 201,* and is reflected in statistics on educational
attainment.® Other persuasive evidence before Con-

social class. Evidence at our recent hearing in San An-
tonio, Tex., indicated that similar damage is being done to
Mexican-American students.

In addition, evidence at Commission hearings in Cleve-
land, Boston, Rochester, and San Antonio indicates that
schools attended predominantly by minority students often
have inferior facilities. * * *

“ Indeed even apart from the matter of de facto segregation,
official discrimination against Negroes or Mexican-Americans
has been found in a number of public school systems in literacy-
test states other than southern or border states. See Gonzales v.
Sheely, 96 F. Supp. 1004, 1007 (D. Ariz.) (inferior schools af-
forded Mexican-Americans) ; Spangler v. Pasadena City Board
of Education, 311 F. Supp. 501 (C.D. Cal.) discrimination against
Negroes) ; Crawford v. Board of Education of the City of Los
Angeles, No. 822, 854, Super. Ct. for L.A. County (May 12, 1970) -
(diserimination against Negroes); Taylor v. Board of FEd.
of City Sch. Dist. of New Rochelle, 294 F. 2d 36 (C.A. 2), certi-
orari denied, 868 U.S. 940 (racial segregation); and Blocker v.
Board of Education of Manhasset, New York, 226 F. Supp. 208
(E.D.N.Y.) (racial segregation).

1 Available data establishes that substantial disparities be-
tween the races exist throughout the United States with re-
spect to years of school completed. See, e.g., House Hearings,
p. 224; Voting Rights Hearings, p. 186 (Attorney General
Mitchell; Bureau of the Census, Zducational Attainment
(March 1968); Current Population Reports, Series P-20, No.
182 (1969), table 3.

The 1960 Census indicates that similar disparities exist in
‘particular literacy-test states. In New York, for example,
10.9 percent of Negro adults had completed no more than 4
years of school, as opposed to 7 percent of the white adults.
In California, the corresponding figures were 10.9 percent for
Negroes and 4.9 percent for whites; in Arizona, 84.7 for non-
whites and 7.4 percent for whites; and in Massachusetts, the
figures were 8.8 percent for Negroes and 5.6 percent for
whites. 1960 Census of the Population, vol. I, pts. 4, 6, 23
and 24, tables 94, 102 and 103.
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gress established that the diseriminatory impact of
literacy tests is not limited to Negroes, but falls as well -
upon the poor** and other minorities.”® Cf. Harper
v. Virginta Board of Elections, supra, 383 U.S. at 666.
A statement of Raymond Nakai, the Chairman of
the Navajo Tribal Council, recited that Navajos in
New Mexico (astate which has noliteracy test) are much
more likely to be registered voters than are members -
of the tribe residing in Arizona. According to Mr.
Nakai, a major cause of the difference is the Arizona
literacy requirement, which prevents Navajos who
cannot read English or are unsure of their command
of English from attempting to register. Voting Rights
Hearings, p. 678. The Attorney General of Arizona

22 The 1960 Census showed that only a small percentage of
persons (25 and over) with substantial income ($7,000 to $9,999
per year) had completed no more than 4 years of school, but
that a sizeable percentage of persons with income of $1,999
or less had had no more than 4 years of school.

In Arizona, only 1.3 percent of the persons with income of
$7,000 to $9,000 had failed to complete more than 4 years of
school, while 15.1 percent of the persons with income below
$1,999 were in that category of education. For California, the
corresponding percentages were 1.2 percent ($7,000-$9,999)
and 9.2 percent ($0 to $1,999); the percentages for New York
were 1.6 percent ($7,000-$9,000) and 11.5 percent ($0 to
$1,999). '

Bureau of the Census, 1960 Census of the Population, vol. I, .
pts. 4, 6 and 34, table 138.

3 A study conducted by the United States Commission on
Civil Rights regarding northern and western states, based upon
Bureau of the Census tabulations, indicated that “literacy tests:
do have a negative effect on voter registration and that this -
impact of literacy tests falls most heavily on blacks and per-
sons of Spanish surname.” See Voting Rights Hearings, pp
399-407.
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pointed out that: “Many of the older Indians were never
privileged to attend a formal school * * *.”” Voting
Rights Hearings, p. 675.

In short, Congress had ample evidence before it
that the administration of literacy tests as a precon-
dition to voting penalizes identifiable minority groups
for their failure to attain ‘the same levels of educa-
tion attained by others, even though that failure is
~ attributable to inferior educational opportunities. This
evidence confirmed this Court’s reasoning in Gaston
County that the imposition of literacy tests to such
persons (whether or not administered to effect inten-
tional discrimination) perpetuates the discriminatory
effects of educational inequities. Surely, given the
broad grants of legislative power contained in the
Fourteenth and Fifteenth Amendments, Congress was
not powerless to remedy these effects of discrimina-
tion in education by suspending the use of literacy
tests.* '

Nothing in this Court’s decision in Lasstter v. North-
ampton County Board of Elections, 360 U.S. 456—hold-
ing that the North Carolina literacy test requirement
was not unconstitutional on its face—compels a contrary
conclusion. Lassiter did not involve the power of Con-
gress to implement the Fourteenth and Fifteenth
Amendments. 360 U.S. at 51; and see Katzenbach

“In light of the fact that Congress found the problem to be
a -substantial one in all states, its determination that the ap-
plication of a uniform remedy to all of the states not covered
by Section 4(a) would be “appropriate” surely was a permissible
one—regardless of whether the dimensions of the problem are
precisely the same in those states newly subject to the suspen-
sion as in those that were previously subject to it. Cf. Wil-
liamson v. Lee Optical Co., 348 U.S. 483, 489-490.
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v. Morgan, supra, 384 U.S. at 649. Nor was the matter
of inequality of education sas not there put in issue.
The Court did take judicial notice in Lassiter that “[1]it-
eracy and illiteracy are neutral on race, creed, color, and
sex,”” 360 U.S. at 51. That assertion, however, is now
plainly rebutted both by G'aston County and by the rec-
ord compiled by Congress in considering the Voting
Rights Act Amendments.

B. NO COMPELLING STATE INTERESTS JUSTIFY THE IMPOSITION OF
LITERACY TESTS

In addition to the purpose of Congres to eliminate the
effects of unequal educational opportunity upon voter
registration, Congress independently determined, as an
alternate basis for enacting Section 201, that the possible
Interests of a state in maintaining a literacy require-
ment are not sufficient to justify the resulting dis-
franchisement. See 116 Cong. Rec. 2758 (daily ed.,
March 2,1970).

At the hearings on the legislation, many witnesses
stated that, in view of the widespread availability of
radio and television and the coverage given to local
and national issues, a person need not be able to read
to be informed.*” In recommending the abolition of
literacy tests, the Report of the President’s Commis-
sion on Registration and Voting Participation (No-
vember 1963) reached the same conclusion (p. 40):

4 See, e.g., House Hearings, pp. 59 (Mr. Glickstein) 222 (At-

torney General Mitchell) ; and Voting Rights Hearings, pp. 185
(Attorney General Mitchell) 468 (Bar. Assn. of City of N.Y.).
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Many media are available other than the
printed word to supply information to poten-
tial voters. The Commission is not impressed
by the argument that only those who can read
and write or have a sixth grade education
should have a voice in determining their fu-
ture. This is the right of every citizen no mat-
ter what his formal education or possession of
material wealth. The Commission recommends
that no literacy test interfere with the basic
right to suffrage.*

Furthermore, most states do not have and never
have had a literacy requirement as a precondition for
voting, And certain of the states which retain such
laws either have ceased applying the requirement (as
in the case of Delaware and Oregon) or leave the mat-
ter to the discretion of local registrars (reportedly,
the case in California). See House Hearings, pp. 96,
102 and 104; Voting Rights Hearings, pp. 407409,
672, 676 and 677. This at least creates substantial doubt
whether any ‘‘compelling state interest,”” in terms of
either the quality of the electorate or administrative
convenience, supports the classification which disfran-
chises persons unable to read and write.*'

46 See also pp. 55-59 of the Report.

+ The history of literacy requirements also puts the notion
that the purpose of the requirements was to assure an intelli-
gent, electorate in serious doubt.

As a memorandum of the Commission on Civil Rights pointed
out, even outside the South, “a primary motivation behind

[literacy] requirements” was to render politically impotent “vari-
ous racial, ethnic * * * [and] religious * * * groups.” See Vot-
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III. THE PROVISIONS OF SECTION 202 CONCERNING RESIDENCY
REQUIREMENTS AND ABSENTEE REGISTRATION AND BAL-
LOTING IN PRESIDENTIAL ELECTIONS ARE A PROPER

" EXERCISE OF CONGRESSIONAL AUTHORITY UNDER THE
FOURTEENTH AMENDMENT

Section 202 as enacted refers to a number of alter-
native constitutional bases. Section 202(a). However,
except for some mention of the alternative ground-s by
Senator (Gtoldwater, who sponsored the residency and
absentee-voting provisions ‘in the Senate,* virtually all
discussion of the constitutionality of Section 202, in
both hearings ** and debates,” pertained to the Four-

ing Rights Hearings, pp. 418—414. See also ¢d. at pp. 185-188 (At-
torney General Mitchell) ; Katzenbach v. Morgan, supra, 384 U.S.
at 654, Castro v. State, 85 Cal. Rptr. 20, 466 P. 2d 244, 248-249;
Leibowitz, English Literacy: Legal Sanction for Discrimina-
tion, 45 Notre Dame Law. 7 (1969).

# See Voting Rights Hearings, pp. 289-291; 11 Cong.
Rec. 3541 (daily ed., March 11, 1970). In general, Senator
Goldwater’s discussion, too, dealt mainly with the Fourteenth
Amendment and the decision in Kaézenbach v. Morgan. See
Voting Rights Hearings, pp. 284-289; 116 Cong. Rec. 3540-
3541 (daily ed., March 11, 1970).

4 House Hearings, p. 224, Voting Rights Hearings, p. 188
(Attorney General Mitchell) ; House Hearings, p. 277 and Vot-
ing Rights Hearings, p. 684 (Department of Justice memo-
randum); Voting Rights Hearings, p. 330 (Professor Cox);
[éd., p. 302 (memorandum prepared by Library of Congress);
p- 473 (Association of the Bar of the City of New York); and
p- 702 (memorandum of Professor Cox)].

% F.g., 116 Cong. Rec. 3391 (daily ed., March 10, 1970;
Sen. Hart), 3487 (daily ed., March 11, 1970; Sen. Kennedy) ;
116 Cong. Rec. 5643 (Rep. McCulloch), 5644 (Rep. Anderson)
and 5644 (Rep. McClory), (daily ed., June 17, 1970).
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teenth Amendment and this Court’s decision in Kat-
zenbach v. Morgan, supra. Accordingly, we deal pri-
‘marily with the Fourteenth Amendment ground and
‘refer only briefly to the alternative constitutional
theories.

A. CONGRESS CORRECTLY CONCLUDED THAT THE STATES LACK ANY
COMPELLING INTEREST WARRANTING CLASSIFICATIONS MORE RE-
STRICTIVE OF THE RIGHT TO VOTE IN PRESIDENTIAL ELECTIONS
'THAN TIIOSE SET FORTH IN SECTION 202.

1. Residency

Although this Court has repeatedly acknowledged
the initiative of the states in setting residence quali-
fications for participation in all elections, including
presidential elections,” in this respect as in all others
Congress may impose restrictions on such qualifi-
cations if necessary and proper to enforce the provisions
of the Constitution. Lassiter, supra, 360 U.S. at 51; see
text and cases cited, supra, pp. 29-39. Without re-
gard to whether lengthy state residence requirements
violate the Equal Protection Clause or other consti-
tutional rights in and of themselves as applied to
presidential elections,” here Congress has made find-
ings appropriate and adequate to the exercise of its en-
- forcement power under the Fourteenth Amendment.

5t Fvans v. Cornman, supra, 398 U.S. at 422; Kramer v. Union

School District, 395 U.S. at 625 ; Dreuding v. Devlin, 380 U.S. 125,
affirming 234 F. Supp. 721 (D. Md.); Carrington v. Rash, 380

U.S. 89, 91; Lassister v. Northampton County Board of Elec-
tions, 360 U.S. 45, 51; Pope v. Williams, 198 U.S. 621, 633;
McPherson v. Blacker, 146 U.S. 1, 85.

32 The question was presented last Term, but not decided,

in Hall v. Beals, 396 U.S. 45. See infra p. 61 n. 61. We understand
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The debates established that the state law classifi-
cations of voters according to duration of residence
which are affected by Section 202 operate to prevent
a large class of citizens from voting in presidential
elections who otherwise would be able to do so. Supra,
p- 8, n. 9. The class is thus excluded from a significant
aspect of the franchise, for the general principle as
to the importance of the right to vote (see, e.g.,
Kramer v. Union School District, supra) certainly ap-
plies with respect to selection of the President and Vice
President.” Burroughs and Cannon v. United States,
290 U.S. 534, 545 ; Williams v. Rhodes, supra, 393 U.S.
at 31. As to that aspect, Congress found that:

¥ ¥ ¥* the imposition and application of the
durational residency requirement as a precon-
dition to voting for the offices of President
and Vice President * * * does not bear a rea-
sonable relationship to any compelling State
interest in the conduct of presidential elections.
[Section 202(a) (6).]

that an equal protection challenge to all lengthy residence re-
quirements may be brought before this Court on appeal in Burg
v. Canniffe, Civ. No. 69-855-C, D. Mass., decided July 8, 1970; see
also Blumstein v. Ellington, Civ. No. 5815, M.D. Tenn., de-
cided August 31, 1970.

s Application of the Equal Protection Clause to voting in
presidential elections is not affected by the fact that a state
might provide for appointment, rather than election, of pres-
idential electors. Once it is decided to rely upon popular elec-
tion, the state must, as with regard to any election, comply
with the Fourteenth Amendment in determining eligibility to
vote. Williams v. Rhodes, supra. Cf. Kramer v. Union School Dis-
trict, supra, 395 U.S. at 628.
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The validity of this finding can be demonstrated by
appraising the various justifications offered for the
durational residency requirements.*

The general basis for such limits on the franchise
is to insure that the voter has sufficient roots in the
community to give him familiarity with local condi-
tions, candidates and issues. While this objective may
be valid with respect to congressional, state and loecal
elections, it is inapplicable to presidential elections.
The President is selected by and is responsible to
the entire nation. Since the issues and personalities
involved in presidential elections are of mnationwide
significance, the new resident of a jurisdiction is just
as familiar with the candidates for President and
their platforms as is the resident of long standing.”

Related to the objective of insuring knowledge of
local conditions—and equally invalid—is the notion
that a presidential election may involve certain paro-
chial interests of the state or city and that a long
period of residence is warranted to impress local view-

% Tt is important to distinguish between the basic require-
ment that the person be a bona fide resident of the jurisdiction
and the separate qualification as to length of residency. Section
202 deals with the latter and in general does not affect the former.

3 See, e.g., 115 Cong. Rec. 12156 (daily ed., December 11,
1969) (Rep. Rhodes) ; 116 Cong. Rec. 2758 (daily ed., March 2,
1970) (ten Senate Judiciary Committee members) ; 116 Cong. Rec.
3003 (daily ed., March 4, 1970) (Sen. Baker). See also Commis-
sioners’ Prefatory Note to Uniform Voting by New Residents in

Presidential Elections Act, 9C U.L.A. p. 201 (1967 Supp.); and
Schmidhauser, op. ¢it., supra, p. 828.
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points upon voters. Responding to this asserted ra-
tionale, Congress expressly found that the imposition’
of the durational residency requirement as a precon- -
dition to voting for President and Viee President “‘in~
some instances has the impermissible purpose or effect .-
of denying citizens the right to vote for such officers
because of the way they may vote.” Section 202(a)
(4). “ ‘Fencing out’ from the franchise a sector of the
population because of the way they may vote is eon-
stitutionally impermissible.” Carrington v. Rash,
supra, 380 U.S. at 94. See also Fvans v. Cornman, supra.

The other broad heading of asserted justification
for lengthy state residence requirements is -adminis-
trative convenience: the need for adequate time in
which to investigate prospective voters, to. prevent
fraud, and to do necessary paperwork; and the con-
venience of applying the same standards in presi-
dential elections as in other elections which may be
conducted simultaneously by the state and which are
subject to its residence standards. Where fundamental
rights are concerned, of course, overbreadth of class-
ification ean not be justified by mere administrative
convenience. Carrington v. Rash, supra, 380 U.S. at
96; Harman v. Forssenius, 380 U.S. 528, 542-543;
Shapiro v. Thompson, 394 U.S. 618, 637. But beyond
that, Congress carefully investigated the matter and
determined in each instance that, as applied to a resi-
dence period of more than thirty days, the adminis-
trative convenience arguments are without force.
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Thus, Congress’ examination made it quite clear
that investigation of new voters, paperwork, and the
prevention of fraud require no more than thirty days.
Four-fifths of the states permit registration or
qualification for the vote by at least some classes of
citizens up to the thirtieth day prior to a presidential
election.® As Section 202’s sponsor, Senator Gold-
water, stated (Voting Rights Hearings, p. 282):

When these requirements are applied in a
. Teasonable way, they can serve a valid purpose
by protecting against fraudulent voting and al-
lowing the election officials to carry out the
paperwork and mechanics of holding an elec-
tion.
" But whatever the reasons for permitting a
State to set a closeout date for registering to
- vote for President, there is no compelling rea-
son for imposing a separate and additional re-
quirement that voters also must have been resi-
dents of the State for a particular length of
time. If a State can satisfy its logistical needs
by keeping its voting lists open up to 30 days
before an election—as 40 States now do—what
is the justification for barring citizens from bal-
loting for President unless they have been resi-
dents of the State for 6 months or 1 year?

So long as a citizen is a good-faith resident
of a State and the State has adequate time to
check on his qualifications, the duration of his
residency should have no bearing on his right
to participate in the election of the President.

If so many states are able to accommodate their legit-
imate logistical needs in thirty days or less, Congress

% See 116 Cong. Rec. 3543 (daily ed., March 11, 1970).
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was correct in concluding that the ‘‘administrative
convenience” of a longer period is insubstantial, and is
not in fact its real rationale.

The prevention of double voting and other fraud-
ulent practices, moreover, can readily be acco_mphsh_e_d
by measures which do not result in the wholesale dis-
franchisement of voters, very few of whom would ever
consider such practices. The federal statute itself pre-
seribes criminal penalties for false registration and
other fraudulent acts relating 'to the residency pro-
visions. Section 202(i). Many states have similar
prohibitions against improper voting practices, and
other means of protecting the integrity of the regis-
tration and electoral process are available.’” Since
fundamental rights are in the balance, compare
Shapiro v. Thompson, supra, 394 N.S. at 637, Con-
gress was warranted in limiting the states to the use
of these less drastic means of accomplishing their
purposes. See also Kramer, supra, 395 U.S. at 632-633;
Cipriano v. City of Houma, 395 U.S. 701, 706-707. ..

% For example, the Uniform Voting by New Residents in
Presidential Elections Act, 9C U.L.A. pp. 198-207 (1967 Supp.),
contains a number of administrative safeguards, including (1)
requiring a sworn statement describing past and present resid-
ences and an express denial that the individual will vote else-
where in the particular election, § 2; (2) prescribing cmmlnal
penalties for providing false information, § 10; (3) 1nform1ng
the state where the individual formerly resided of his applica-
tion for a presidential ballot, § 3; (4) maintaining a.file and
index of such information recelved from other states regarding
former residents of the particular state, §4; (5) maintaining
and making available for public inspection lists of the applica-

tions of new residents for presidential ballots, § 7, and (6) per-
mitting the vote of new residents to. be challenged for oause,
§9. .
Of course, where necessary, election officials can communi-
cate with their counterparts in other states or counties by tele-
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- Nor is it compelling that a state may have to adopt a
wholly separate registration qualification procedure for
presidential elections if it wishes to retain its longer
residency period for its other elections. Three-fifths of
the states have created a special method for voting in
presidential elections in the case of new residents who
cannot meet the usual residence requirements, permit-
ting these citizens to vote for presidential electors but
not for other purposes. 116 Cong. Rec. 3539 (daily ed.,
March 11, 1970). But beyond that lesson of experience,
the fact that it may be somewhat more expensive to
recognize fundamental rights than to ignore them has
never been given substantial weight in the balance.
Shapiro, supra; 394 U.S. at 633 ; Gideon v. Wainwright,
372 U.S. 335, 344; Griffin v. Illinois, 351 U.S. 12.
Finally, no compelling interests mark the other side
of the ledger, where states are compelled to permit
voting, absentee or in person, by former residents who
for reasons of time have not been able to register in
their new state of residence. By the terms of Section
202(e), the former resident must be qualified (except
as to his residence at the time of the election) as a
voter of the state he has departed. As above, the state
has no cognizable political interests in preventing his
vote for President and Viece President; as to these
voters, who will almost always have been registered
to vote for some time in the state they have left, the
arguments of administrative convenience are wholly
phoné,' as. well as by m:iil.;Presumably, where it is available for
use. by election officials, -data. processing equipment can also

faeilitate implementation of Seetion 202. See Note, 45 Notre Dame
Law. 150 (1969).
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unpersuasive. As the experience of ten states has shown
(116 Cong. Reec. 3543 (daily ed., March 11, 1970) ; com-
pare id. at 3542, Table 2), the reform is easily accom-
plished.

In sum, Congress intended to give, and did give,
fully adequate weight to the needs and interests of
state election officials. “[E]very standard set forth in
the amendment has been modeled after practices
that are used by 'the States themselves and are proven to
be workable.”’ 116 Cong. Rec. 3539 (daily ed., March 11,
1970; Sen. Goldwater). In acting by statute ® to pre-
vent denials of the vote which it properly determined
to be unjustified, Congress fully honored the bounds
of its Fourteenth Amendment enforcement power.

2. Absentee voling and registration

The validity of the absentee voting and registra-
tion provisions is demonstrated by a quite similar
analysis. The basic problem which Congress identified
was abridgement of the right to vote in presidential

% Jdaho may contend that this case is controlled by Dreuding
v. Devlin, 880 U.S. 125, summarily affirming 234 F. Supp. 721
(D. Md.), a district court decision which upheld against con-
stitutional attack Maryland’s one-year residency requirement as
applied to presidential elections. Passing the question whether
Dreuding would be decided the same way today (see Hall v.
Beals, supra, 396 U.S. at 52 (dlssent) ), in that case, as in Zas-
siter and all the other cases upholding state voter qualification
provisions against constitutional attack .on the ground of state
prerogative, there was no congressional legislation on the point.
Where such legislation has been enacted, relieving the judiciary
of any need itself to set standards of a legislative nature, com-
pare pp. 36-39 supra, congressional power.to act has been upheld.
Koatzenbach v. Morgan, supra; South Caroling v. Ifatzenbaoh
supra.
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“gleetions because of the ‘“lack of sufficient opportuni-
ties for absentee registration and absentee balloting
i #* * *. [such] elections.”” Section 202(a). Congress
believed that many states impose undue limits upon
‘the availability and use of absentee ballots; only 20
-gtates permit civilians generally to register absentee.”
~Congress expressly found that these restrictions upon
-the ' franchise were not justified by any ‘‘compelling
~Stateinterest in the conduct of presidential elec-
tions.” Section 202(a)(6). In some states, the pro-
‘vigions of -Section 202 designed to benefit persons ab-
sent:from their election distriet will cause additional
tasks for those responsible for administering registra-
tion and election laws. However, as is true with re-
spect to the matter of durational residence requirements,
the possible interest of a state in avoiding such admin-
istrative tasks is not the type of interest which war-
rants denial of the right to vote. Carrington v. Rash,
supra.
" 'That Congress had a proper basis for “[resolving]
the conflict as it did” (Katzenbach v. Morgan, supra,
384 U.S. at 653) is demonstrated by the following
statement of Senator Goldwater [116 Cong. Ree. 3539
_‘(dally ed., March 11, 1970) ] :
"ok [M]y amendment [Section 202] will permit
all categories of citizens, both civilian and mili-
tary, to register absentee and to vote by absentee
ballot.
 Specifically, the amendment provides that

citizens may apply for absentee ballots for
President and Vice President up to 7 days
before the election and may return their

% See 116 Cong. Rec. 3543-3544 (daily ed., March 11, 1970).
403-786—70——6
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marked ballots as late as the close of the polls
on election day. Once again, the features of
my measure are drawn from the proven prac-
tice of the States themselves. At present 37
States allow certain voters to make application
for absentee ballots up to a week before the
election and 40 States provide that the marked
ballots need not be returned until election day
itself.

* * * * *

My amendment will also allow citizens who
are away from their homes to register absentee.
Forty-nine States now permit servicemen to
register absentee or do not even require them
to register at all * * *

-

* * * * *

* * * [Tt seems entirely appropriate to ask
that the same rule shall be applied on behalf
of civilian citizens who are temporarily living
away from their regular homes, whether they are
visiting relatives or friends abroad, attending
college outside their own State, working for a
U.S. firm overseas, or serving as Federal em-
ployees away from their normal homes.*

See also 116 Cong. Ree. 3543-3544 (daily ed., March
11, 1970).

%*We do not believe it could properly be argued that a
state has any legitimate political basis for distinguishing
between civilian and military citizens for the purpose of per-
mitting absentee registration only by the latter. Considera-
tions of the “worthiness” of the reason for a person’s inability
to register could not warrant the penalty of denying registra-
tion. And the administrative difficulties of registering and
dealing by mail with military personnel, many of whom at
present are in remote areas of the world, is evidently no less than
that of dealing with civilians on a business trip or away from
home at school.



61

“In conclusion, in light of (1) the interests of citi-
zens disfranchised by durational requirements and by
inadequate provisions for absentee voting and regis-
tration and (2) lack of any sufficient countervailing
state interest, Congress determined that the state laws
affected by Section 202 embody classifications which
are inconsistent with the guarantees of the Fourteenth
Amendment. That determination, we submit, was fully
warranted, and the remedies adopted by Congress
are appropriate ones. At the very least, the Court
can “perceive a basis’’ for the federal legislation. Cf.
Katzenbach v. Morgan, supra. It follows that Section
202 is a valid exercise of congressional authority.

B. OTHER CONSTITUTIONAL BASES FOR SECTION 202.

While the Fourteenth Amendment analysis above
is the principal, and we believe adequate, support for
Section 202, other considerations can also be adduced.*
Hirst, the selection of the President and Vice Presi-
dent is, perforce, an especially federal event, and it
may therefore be argued that Congress has special
powers to govern it. While the states are not obligated
by the written instrument of the Constitution to make
that process elective, all have done so. That choice
having been made, the right to participate in such
elections becomes ‘‘a privilege of national citizenship
derived from the Constitution.”” United States v. Orig-
mal Knights of the Klu Klux Klan, 250 F. Supp.

“ These arguments were set out at greater length in the Brief
Amicus Curiae filed by the United States last Term in Hall v.
Beals, No. 39, O.T., 1969, pp. 12-18. In view of the recency of
that filing, we merely summarize them here.
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330, 353 (E.D.La.; emphasis added) ; Twining v. New
Jersey, 211 U.S. 78, 97; United States v. Classic, su~
pra; Smith v. Allwright, 321 U.S. 649; Terry v.
Adams, 345 U.S. 461; see Williams v. Rhodes, 393
U.S. 23. It has long been established that Congress
may enact laws ensuring the proper conduct of those
elections. See Ex Parte Yarbrough, 110 U.S. 651; Bur-
roughs and Cannon v. United States, 290 U.S. 534.”

Second, the questions of residence and absentee vot-
ing each have an evident relationship to the right to
travel freely among the several states, which has con-
sistently been identified by this Court as ‘‘funda-
mental.”” Shapiro v. Thompson, 394 U.S. 618, 629,
638; United States v. Guest, 383 U.S. 745, T57-758;
Edwards v. California, 314 U.S. 160; Twining v. New
Jersey, supra; Williams v. Fears, 179 U.S. 270, 274;
Crandall v. Nevada, 6 Wall. 35; Passenger Cases, T
How. 283, 492. While residency requirements are not
intended as a penalty on that right, they have that
effect—in a very large number of cases, as was shown in
the debates. Under the cited cases, it is therefore clear
that a ‘“‘compelling’ state interest in exclusion from
the vote must be shown, whether or not the right to
vote is also considered “fundamental.”” In presiden-
tial elections, for the reasons shown above, states have
no such interest.

*The Constitution does not link the voting qualifications for
participating in a presidential election to state voting qualifica-
tions generally. Such a link ¢s made for congressional elections
(Article I, Section 2; Seventeenth Amendment), suggesting an-

other basis for argument that Congress has relatively broad power
over the conduct of presidential elections.
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IV. TITLE III, IN PROHIBITING THE STATES FROM DENYING
THE VOTE TO OTHERWISE QUALIFIED CITIZENS EIGHTEEN
YEARS OF AGE AND OLDER BECAUSE OF AGE, IS A PROPER
EXERCISE OF CONGRESS’ POWER UNDER THE FOURTEENTH
AMENDMENT TO REMOVE UNWARRANTED RESTRICTIONS
ON THE RIGHT TO VOTE

Section 302 of the 1970 Amendments provides that:
* * * no citizen * * * who is otherwise qualified
to vote in any State or political subdivision in a
primary or in any election shall be denied the
right to vote in any such primary or election on
account of age if such citizen is eighteen years of
age or older.

While this provision has been the subject of more
public controversy than the others at issue in these
cases and is the only one which rests solely on Con-
gress’ power to enforce the Equal Protection Clause,
the issues here are the same so far as that power is
concerned: the scope of that power, and the standard
of rationality which state exclusions from the fran-
chise must satisfy under the Equal Protection Clause.
That is, in each provision, Congress has confronted a
state exclusion from the franchise which it concluded
after careful examination vindicated no important
state interest; in each, it has restricted state power to
deny the franchise on the examined ground, to the

extent it found such denial to be unwarranted.
There is no basis for applying one standard to
judge the exclusion from voting of citizens between
the ages of 18 and 21 while at the same time applying
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another standard to judge the exelusion of a different
group.” All are “‘locked into [a] self-perpetuating
status of exclusion from the electoral process.”
Kramer, supra, 395 U.S. at 640 (Stewart, Black and
Harlan, JJ., dissenting). The exclusion of 18-20 year-
olds “from any voice in the decisions’’ of legislators and
from any ‘‘voice in selecting’’ legislators, 395 U.S. at
628, is no less complete than that felt by any other dis-
franchised group. The legal analysis, in each case,
is then the same.”

The framework of that analysis is set out at length
‘in Part I of this argument supra, pp. 23-39. In summary,
we believe it settled that the general prerogative of
states to fix voter qualifications in state, local, and
national elections is subject to the strictures of the
'Equal Protection Clause. As applied to classifications
which have the effect of excluding some persons from
the vote while granting the vote to others, that clause

¢ On those occasions when this Court has mentioned the age
qualification, it has in the same breath linked this qualification
with others, such as residency. £.g., Kramer v. Union School Dis-
trict, supra, 395 U.S. at 626; Lassiter v. Northampton County
Board of Elections, supra, 360 U.S. at 51; and see generally cases
cited at n. 51 supra.

o Professor Archibald Cox made the point in these terms:

“k * * [T]he constitutional underpinning for abolishing resi-
dency requirements and literacy tests is equally applicable to leg-
islation reducing the voting age to eighteen. * * * Under the
Fourteenth Amendment the question is whether the classifica-
tion is reasonable or arbitrary and capricious * * *, Under Section
5 of the Fourteenth Amendment * * * the Congress has the power
to make its own determination.” Voting Rights Hearings, pp. 704—
705; Voting Age Hearings, p. 177. See also 116 Cong. Rec. 3063

(daily ed., March .5, 1970) ; Voting Age Hearings, p. 169 (Sen.
Kennedy) ; n. 19 supra.
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requires that there be a ‘“‘compelling state interest”’
to support the exclusion made. The responsibility to
effectuate adherence to this standard lies with Con-
gress as well as the courts. Indeed, Section 5 of the
Fourteenth Amendment gives Congress particularly
broad powers, both to identify violations of the stand-
ard and to remedy them. Katzenbach v. Morgan, su-
pra. Where Congress on its own initiative investigates
state voter qualifications and concludes that they deny
equal protection to a class of otherwise qualified
voters, the enforcement clause authorizes legislation
to remove the disqualification and thus cure the defect;
such legislation will be upheld if this Court can “per-

ceive a basis” for it.
Here, Congress has found that the exclusion of 18-

20 year-olds from the ballot denies them the vote in
the absence of any “compelling state interest” to do
so. Although it may be conceded that the states have
an important interest in protecting their elections
from irresponsible voting, Congress determined that
the particular application of that principle to this
age group did not support their exelusion. To a much
greater extent than Katzenbach v. Morgan, supra, it did
so on the basis of a voluminous legislative history, reflect-
ing full congressional analysis of the factors relevant to
the constitutional question, careful evaluation of the
conflicting interests, and virtual unanimity on the under-
lying issue of the readiness of this age group for the
vote. See 116 Cong. Reec. 3501, 3517 (daily ed., March
11, 1970; Sens. Mansfield and Randolph). Particularly
since the subject of voter qualifications involves an
area in which elected representatives have a special



66

informed competence, that determination is entitled
to deference. We now turn to examine the bases on
which it was made.

1. Historie origins. Congress discovered that the use
of 21 as the age of majority is something of an “historical
accident,”” Williams v. Florida, 399 U.S. 78, 89, which
today has no necessary relation to the qualities which
warrant age restrictions—maturity and responsibility
in exercising the franchise. A frequently mentioned
explanation was that in medieval times ‘‘a young man
was deemed to have become capable at that age of
bearing the heavy armor of a knight.”” 116 Cong. Ree.
3503 (daily ed., March 11, 1970). While one readily
understands how that age might have become assoeci-
ated with participation in governmental affairs and
majority generally, the basis is no more than tradi-
tion. As ‘this Court has remarked, “[r]epresentation
schemes once fair and equitable become archaic and
outdated.” Reynolds v. Stms, supra, 377 U.S. at 567;
See also Levy v. Louistana, 391 U.S. 68, T1; Missourt
v. Holland, 252 U.S. 416, 433.

2. Military service. Congress found that to deny
citizens between the ages of 18 and 21 the right to
participate in the election of those who shape this
nation’s affairs is “particularly unfair * * * in view
of the national defense responsibilities imposed upon
such citizens.” Section 301(a) (1). The burden of par-
ticipation in government affairs, through military
service, today falls heavily on the young men of this
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age group.” With the recent change to a system of
random selection in administering the draft.® they
can expect to bear virtually the entire burden of com-
pulsory service.” Statistically, “[a]bout 30% of our
forees in Vietnam are under 21.* Over 19,000 or al-
most half of those who have 'died in action there, were
under 21.”” 116 Cong. Rec. 3058 (daily ed., March
5, 1970; Sen. Kennedy). As one of the eo-sponsors
of the Senate bill remarked, the imposition of this
burden makes access to the franchise particularly
important:

The well-known proposition—“old enough to
fight, old enough to vote’’—deserves special
mention. To me, this part of the argument for
granting the vote to 18 year-olds has great ap-
peal. At the very least, the opportunity to vote
should be granted as a benefit in return for the
risks an 18 year-old is obliged to assume when
he is sent off to fight for this country. * * *

To be sure, as many critics have pointed out,
the abilities required for good soldiers are not

8 With limited exceptions all males in the United States
must register for the daft upon attaining age 18 (50 U.S.C.
App. 453); men between 18145 and 26 are liable for training
and service in the Armed Forces (50 U.S.C. App. (Supp. 1V)
454). Enlistment without parental consent is permitted in the
Army, Air Force, Navy and Marine Corps at age 18 for males
and 21 for females. 10 U.S.C. 3256(a), 8256(a} and 5533(a)
and (b); but see 14 U.S.C: 368.

6 See Presidential Proclamation No. 3945, 34 Fed. Reg.
19017. See also remarks of Representative Robison, 116 Cong.
Rec. 5673 (daily ed., June 17, 1970) : “our recent actions and those
of the President place more of the burden of carrying on our
wars on the younger men of our country.”

¢ During the first half of 1970, 55.4 percent of the inductees
were 20 and 2.6 percent 19.

%8 The comparable figure for the Armed Forces as a whole
is 26.4 percent.
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the same abilities required for good voters.
Nevertheless, I believe that we can accept the
logic of the argument without making it dis-
positive. A society that imposes the extraordi-
nary burden of war and death on its youth
should also grant the benefit of full citizenship
and representation, especially in sensitive and
basic areas like the right to vote. [116 Cong.
Rec. 3058 (daily ed., March 5, 1970; Sen. Ken-

nedy). ]

3. Participation in the work force and civic respon-
stbility. Persons older than 18, as a class, engage 1n
other activities which, Congress found, give them 1m-
portant interests in the vote. According to the De-
partment of Labor, 66.8 percent of the men and 49.3
percent of the women aged 18 and 19 were in the
labor force as of May, 1970.” While separate figures
are not available for 20-year olds,” it stands to reason
that a corresponding large percentage of that group
also hold jobs. The salaries they earn account for
substantial amounts of taxes paid to the federal and

® See Department of Labor, Bureau of Iabor Statistics,
Employment and FEarnings, Vol. 16, No. 12 (June 1970),
table A-3. The term “labor force” includes both civilian and -
military employment, it also includes full-time and part-time
employees and persons who are in the labor force though
currently unemployed. For both males and females, aged 18
and 19, the unemployment rate was approximately 10.6 per-
cent. Of the males in this age group not in the labor force,
the vast majority were enrolled in school. Of the females,
aged 18-19, not in the labor force, almost all were either in
school or “keeping house.”

The percentages of 16-and 17-year olds in the labor force
(i.e., 44.1 percent of the males; 30.4 percent of the females)
were substantially lower than those for the 18-to 19-year olds.

7 The pertinent tables include 20-year olds in a 20-to-24 age
category.
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state governments; ™ however, in most states, as Sen-
ator Mansfield pointed out, these citizens ‘‘have no
voice in the imposition of those taxes.’”” 116 Cong.
Rec. 2939 (daily ed., March 4, 1970).

Of course, the group is subjeet to the laws of the
state and nation. The eriminal laws, which control
their behavior, generally treat them as adults. 116
Cong. Reec. 3518 (daily ed., March 11, 1970; Sen.
Randolph) ; See Voting Age Hearings, pp. 5-8. And
their broad participation in adult affairs generally gives
them a pervasive and personal interest—mno longer
necessarily or adequately represented by their par-
ents—in how laws are framed and executed. In sum,
it cannot be said that persons older than 18, but not
yet 21, are ‘“‘substantially less interested” than their
elders in the many electoral decisions affecting laws
on crime, taxes, unemployment, foreign policy, and
military serviee, to mention but a few examples. See
Evans v. Cornman, 398 U.S. 423-425.

4. Readiness for the vote. Congress’ findings were
not restricted to the proposition that the vote is im-
portant or a matter of substantial interest to persons
over eighteen; it also learned that those persons, as a
‘class, are ready for responsible voting.

In one respect, this readiness is reflected in the
class’ educational achievements. While in “1900 only
6% of Americans who had reached 18 were high
TUn—published data of the Office of Research and Statistics
of the Social Security Administration indicates that persons
between the ages of 18 and 20 had income (subject to Social

Security tax) of approximately 15 billion dollars in 1967 (the
latest year for which such calculations have been made).
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school graduates,”” today 81 percent of them are in this
category.” 116 Cong. Rec. 3216 (daily ed., March 9, 1970;
Sen. Goldwater) ; Voting Age Hearings, p. 133. Of the
current graduates, “[a]lmost 50% * * * are enrolled in
college [and] the education which they are receiving is
more advanced and intense than at any time in our
history.” Ibid. Complementing this is the obvious fact
that we are mow living in ‘‘the age of instant com-
munications, all-news radio stations, [and] T.V. news.”
Ibid. On this evidence, Congress unquestionably was
correct in its judgment that ‘“‘youth today is better
informed and better equipped than any previous
generation.” Ibid.

It is not only a matter of education, however.
Congress heard expert testimony that young people
reach physical and mental maturity several years
earlier today than they did a century ago.” The large
number of persons who join the work force (supra
p. 68), or marry before they reach twenty-one, 116
Cong. Rec. 3216 (daily ed., March 9, 1970; Sen.
Goldwater), is further indication of their adult status.
See Voting Age Hearings, p. 5. There was ample basis
for the conclusion that the denial of the franchise

2 A report of the Bureau of the Census entitled Zduca-
tional Attainment (March 1968) showed that the median num-
ber of school years completed was 12.2 for persons aged 18
and 19, but only 8.8 for persons aged 65 to 74. Current Popu-
lation Reports, Series P-20, No. 182 (1969), table 1. See
116 Cong. Rec. 5675 (daily ed., June 17, 1970). As late as
1940, only one-half of all 18-year-olds had completed high
schools. 116 Cong. Rec. 3216 (daily ed., March 19, 1970; Sen.
Goldwater) ; Voting Age Hearings, p. 133.

# Senator Bayh, referring to testimony of Dr. Margaret Mead
(Voting Age Hearings, pp. 223-233), stated: “Dr. Mead told



71

was not warranted by any concern that it would not
be responsibly used:™

It is plain—indeed, conspicuous—that today’s

18-year olds are far better educated and far

more sophisticated than those of even a gener-

ation ago. It can be argued convinecingly, in

fact, that contemporary youth is more keenly

aware of the problems confronting American

society and more ardently committed to solving

those problems than many of their elders. At

the age of 18, young men and women have com-

pleted their secondary education. They are en-

tering college, joining the Armed Forces, taking

jobs. They are more intellectually mature and

more politically responsible than any genera-

tion in the country’s history. It was nearly two

centuries ago—in a small, rural, agrarian so-

ciety—that most States set the voting age at
21. It made sense then. It no longer makes sense
today. [116 Cong. Rec. 5654 (daily ed., June 17,

1970; Rep. Boland) ]

us that in the last hundred years, the age of maturing young
people has lessened by 3 years. So we can say reasonably, sci-
entifically, and medically that a young person today is as ma-
ture at 18 as a young person 100 years ago was at age 21.” 116
Cong. Rec. 8510 (daily ed., March 11, 1970) ; Voting Rights Hear-
ings,pp. 323 and 116 Cong. Rec. 3057, (daily ed., March 5, 1970;
Sen.“Kennedy) ; 116 Cong. Rec. 3216 (daily ed., March 9, 1970;
Sen. Goldwater).

™ Virtually the same arguments advanced today against low-
ering the voting age were also made “against the enfranchise-
ment of women 50 years ago, the enfranchisement of freed
slaves 100 years ago, and the enfranchisement of men who
didn’t own property 150 years ago,” Chapman, The Right to Vote
at 18, Voting Age Hearings, pp. 425, 427. See also Voting Rights
Hearings, p. 323; 116 Cong. Reec. 3058 (daily ed., March 5, 1970;
Sen. Kennedy).
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5. Practical experience. Congress’ determination
was not merely the result of abstract analysis. It also
considered the experience of the four states—Georgia
since 1943, Kentucky since 1955 and Alaska and
Hawaii since they entered the Union in 1959—which
presently grant the franchise to persons under 21.” On
investigation, Congress discerned ‘‘no evidence that
the reduced voting age has caused any difficulty what-
ever in [thesel states.”” ® Indeed, two ‘‘former gover-
nors * * * of Georgia * * * [hadl testified in the
past that giving the franchise to 18-year-olds in their
Istate hadl been a highly successful experiment.”
Voting Age Hearings, pp. 162-163 ; Voting Rights Hear-
ings, p. 324. Moreover, as Representative Burlison
pointed out (116 Cong. Rec. 5668 (daily ed., June 17,
1970)) :

In 1960, a study was undertaken at the Uni-
versity of Kentucky to study student voting
habits. The test showed that in Kentucky where
18-year-olds can vote, 80 percent did so. Con-
trast this with the statewide figures which in-
dicate that only 59 percent of the general pub-
lic voted in the same election. * * *

Taken as a whole, these findings amply support
Congress’ conclusion that the denial of the vote on
account of age to persons 18 years of age and older is
not warranted by any ‘“compelling State interest,”” and
constitutes a denial of equal protection which Congress

% Congress also took note of the fact that a significant num-
ber of foreign nations, including, recently, Great Britain, now
permit 18-year-olds to vote. Voting Age Hearings, p: 163; 116
Cong. Rec. 3058 (daily ed., March 5, 1970). A study of the issue in
Great Britain led to conclusions identical to those reached by the
Congress. Report of the Committee on the Age of Majority,
H.M.S.0. Cmnd. 3342 (1967), pp. 39-40.

% See, e.g., 116 Cong. Rec. 3475 (daily ed., March 11, 1970);
id. at 3498 (daily ed., March 11, 1970).
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may remedy under Section 5 of the Fourteenth Amend-
ment. While the states have an interest in assuring re-
sponsible and honest use of the ballot, the material
Congress considered reflects both the importance of
the ‘vote to the affected class, and the absence, today,

of any sufficient basis on which to differentiate the

class ™ of 18-20-year olds from those 21 and above on
grounds of their likely responsibility or political
awareness. Of course there may be marginal differ-
ences. Cf. Katzenbach v. Morgan, supra (Spanish
compared to English literacy); Evans v. Cornman,
supra (full state residence compared to residence in fed-
eral enclave). But it was for Congress to find, and on
this record it rationally did find, that those differences
were so slight as not to justify exclusion of this class
from the franchise.” Katzenbach v. McClung, 379 U.S.
294, 303-304 ; Katzenbach v. Morgan, supra, 384 U.S. at
648-651.

There remains the contention that the 18-year old
provision is invalid because the Constitution in sev-
eral places recognize state power to fix voting stand-
ards, and, therefore, limitations on that power must
also be set by the Constitution. But the Equal Protec-

" The class as a whole is surely not to be penalized because
a very small percentage of its members have engaged in riotous
demonstrations. Voting Age Hearings, p. 16. Individuals, if
convicted of crime, remain subject to individual loss of the
franchise for that reason.

8 There 1is, of course, no basis for complaint in the fact that
Congress: set the figure at 18, rather than some lower figure
which, if it had considered the matter, it might conceivably
have found proper. See 116 Cong. Rec. 3063 (daily ed., March
5, 1970; Prof. Cox). It is inherently the legislative function to
draw lines at the point most clearly warranted by the findings
made. See p. 37 and n. 27 supra.

L iptirne”
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tion Clause, under which Congress acted here, is one
of the restraints which the Constitution imposes on
the states. Thus, the contention that there is no con-
stitutional limitation here is a variant of the argu-
ment that the Equal Protection Clause cannot apply
to matters of voting qualification, else the Fifteenth
Amendment would be rendered nugatory and Section
2 of the Fourteenth Amendment, an anachronism.
While that argument was briefed in Katzenbach v.
Morgam, supra, (Brief for Appellees, No. 847, O.T. 1965,
p. 8 and Appendix), the Court there unanimously
agreed that the Kqual Protection Clause does apply
to voting matters. It apparently found the argument
so insubstantial as not to warrant mention. Since
Congress legislated here to enforce the Equal Pro-
tection Clause, the requirement that there be a con-
stitutional basis for restricting state power over vot-
ing matters has been met and the only issue is as framed
above—whether the age provision, like the residence
and literacy provisions of the 1970 Aet—is a proper
exercise of the power Congress has been given to en-
force that constitutional provision.

Similarly, it cannot be said that Section 2 of the
Fourteenth Amendment establishes 21 as the only
appropriate age for equal protection purposes, any
more than it establishes that literacy or durational-
residency requirements are inappropriate.” That see-

tion was intended to seta wholly internal, administrative
remedy for a different type of diseriminatory denial of

™ The section refers to a denial of the right to vote “to any
of the male énhabitants of such State, being twenty-one years
of age, and citizens of the United States,” (emphasis added),
making no reference to literacy or duration of residence.
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the right to vote—that is, it was designed to assure the
franchise to emancipated slaves who met the then exist-
ing voting qualifications.” “[M]ale inhabitants * * *
twenty-one years of age, and citizens of the United
States’’ is no more than descriptive of voting laws as
they then stood, and cannot be read as fixing constitu-
tional standards, one way or the other. As has amply
been shown, conditions have changed, and Congress
properly so found.

Finally, there is no substance to the eontention that
exclusion of persons younger than 21 by the states
must be permitted because in some states proposals to
lower the voting age have been defeated by referen-
dum. First, as this Court has repeatedly said, the need
for careful scrutiny of exclusions from the franchise
arises precisely because those exclusions tend to be self-
perpetuating. E.g., Kramer v. Union School District,
supra, 395 U.S. at 628 ; see supra, pp. 30-34. In any event,
the existence or absence of a sufficient state interest in
the exclusion is not to be measured by voter disinterest.
“A citizen’s constitutional rights ean hardly be infringed
simply because a majority of the people choose that it
be.”” Lucas v. Colorado General Assembly, 377 U.S. 713,
736-737; see also West Virginia State Board of Edu-
cation v. Barnette, 319 U.S. 624, 638.

Accordingly, Title III is fully warranted as legis-
lation which enforces the provisions of the Fourteenth
Amendment. Even if this Court might not fully agree
with the informed judgment of Congress, “the legisla-
tors, in light of the facts and testimony before them,

8 This section has never been enforced. See, e.g., Dennis v.

United States, 171 F. 2d 986, 993 (C.A.D.C.).

403-786—70——7
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[had] a rational basis for finding’’ that the steps they
took were necessary to enforcement of the Equal Pro-

tection Clause. Katzenbach v. McClung, supra, 379 U.S.
at 303-304. Certainly, the Court can readily “perceive
a basis’’ for Congress’ considered conclusion that nulli-
fication of those classifications which exclude otherwise
qualified persons over the age of 18 from the vote on
aceount of age was necessary to that end. In that cir-
cumstance, the government is entitled to have Title
ITT enforeced.
CONCLUSION
For the reasons given, the United States should be
granted the relief requested in its complaint.
Respectfully submitted.
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APPENDIX A

VOTING RIGHTS ACT AMENDMENTS OF 1970, P.L. 91-285,
84 STAT. 314

AN ACT To extend the Voting Rights Act of 1965 with
respect to the discriminatory use of tests, and for other
purposes

Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Con-
gress assembled "That this Act may be cited as the
“Voting Rights Act Amendments of 1970”7,

Sec. 2. The Voting Rights Act of 1965 (79 Stat.
437; 42 U.S.C. 1973 et seq.) is amended by inserting
therein, immediately after the first section thereof,
the following title caption:

“TITLE I—VOTING RIGHTS’’.

Sec. 3. Section 4(a) of the Voting Rights Act of
1965 (79 Stat. 438; 42 U.S.C. 1973b) is amended by
striking out the words “five years” wherever they
appear in the first and third paragraphs thereof, and
inserting in lieu thereof the words ‘‘ten years”.

Strc. 4. Section 4(b) of the Voting Rights Act of
1965 (79 Stat. 438; 42 U.S.C. 1973b) is amended
by adding at the end of the first paragraph thereof
the following new sentence: “On and after August 6,
1970, in addition to any State or political subdivision
of a State determined to be subject to subsection (a)
pursuant to the previous sentence, the provisions of
subsection (a) shall apply in any State or any politi-
cal subdivision of a State which (i) the Attorney Gen-

77
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eral determines maintained on November 1, 1968, any
test or device, and with respect to which (ii) the
Director of the Census determines that less than 50
per centum of the persons of voting age residing
therein were registered on November 1, 1968, or that
less than 50 per centum of such persons voted in
the presidential election of November 1968.”

Src. 5. Section 5 of the Voting Rights Act of 1965
(79 Stat. 439; 42 U.S.C. 1973¢) is amended by (1)
inserting after “section 4(a)’’ the following: ‘‘based
upon determinations made under the first sentence
of section 4(b)”, and (2) inserting after “1964,” the
following: “or whenever a State or political subdi-
vision with respect to which the prohibitions set forth
in section 4(a) based upon determinations made under
the second sentence of section 4(b) are in effect shall
enact or seek to administer any voting qualification
or prerequisite to voting, or standard, praectice, or
procedure with respect to voting different from that
in force or effect on November 1, 1968, .

Sec. 6. The Voting Rights Act of 1965 (79 Stat.
437; 42 U.S.C. 1973 et seq.) is amended by adding
at the end thereof the following new titles:

“TITLE II—SUPPLEMENTAL PROVISIONS

“APPLICATION OF PROHIBITION TO OTHER STATES

“Sec. 201. (a) Prior to August 6, 1975, no citizen
shall be denied, because of his failure to comply with
any test or device, the right to vote in any Federal,
State, or local election conducted in any State or polit-
ical subdivision of a State as to which the provisions
of section 4(a) of this Act are not in effect by reason
of determinations made under section 4(b) of this Act.
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“(b) As used in this section, the term °‘test or
device’ means any requirement that a person as a
prerequisite for voting or registration for voting (1)
demonstrate the ability to read, write, understand, or
interpret any matter, (2) demonstrate any educational
achievement or his knowledge of any particular sub-
ject, (3) possess good moral character, or (4) prove
his qualifications by the voucher of registered voters
or members of any other class.

“RESIDENCE REQUIREMENTS FOR VOTING

“Src. 202. (a) The Congress hereby finds that the
imposition and application of the durational residency
requirement as a precondition to voting for the offices
of President and Viece President, and the lack of suffi-
cient opportunities for absentee registration and ab-
sentee balloting in presidential elections—

“(1) denies or abridges the inherent constitu-
tional right of citizens to vote for their President
and Vice President;

“(2) denies or abridges the inherent constitu-
tional right of citizens to enjoy their free move-
ment across State lines;

““(3) denies or abridges the privileges and im-
munities guaranteed to the citizens of each State
under article IV, section 2, clause 1, of the Con-
stitution ;

“(4) in some instances has the impermissible
purpose or effect of denying citizens the right to
vote for such officers because of the way they may
vote;

“(5) has the effect of denying to citizens the
equality of civil rights, and due process and
equal protection of the laws that are guaranteed
to them under the fourteenth amendment; and
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“(6) does not bear a reasonable relationship to
any compelling State interest in the conduct of
presidential elections.

“(b) Upon the basis of these findings, Congreqs de-
clares that in order to secure and protect the above-
stated rights of citizens under the Constitution, to
enable citizens to better obtain the enjoyment of such
rights, and to enforce the guarantees of the fourteenth
amendment, it is necessary (1) to completely abolish
the durational residency requirement as a precondi-
tion to voting for President and Vice President, and
(2) to establish nationwide, uniform standards rela-
tive to absentee registration and absentee ballotmg n
presidential elections.

““(e) No citizen of the United States who is other-
wise qualified to vote in any election for President
and Vice President shall be denied the right to vote
for electors for President and Viee President, or for
President and Vice President, in such election be-
cause of the failure of such citizen to comply with
any durational residency requirement of such State
or political subdivision; nor shall any citizen of the
United States be denied the right to vote for electors
for President and Vice President, or for President
and Vice President, in such election because of the
failure of such citizen to be physically present in such
State or political subdivision at the time of such
election, if such citizen shall have ecomplied with the
requirements prescribed by the law of such State
or political subdivision providing for the casting of
absentee ballots in such election.

“(d) For the purposes of this section, each State
shall provide by law for the registration or other
means of qualification of all duly qualified residents
of such State who apply, not later than thirty days -
immediately prior to any presidential election, for
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registration or qualification to vote for the choice of
electors for President and Vice President or for Pres-
ident and Vice President in such election; and each
State shall provide by law for the casting of absentee
ballots for the choice of electors for President and
Vice President, or for President and Vice President,
by all duly qualified residents of such State who may
be absent from their election distriet or unit in such
State on the day such election is held and who have
applied therefor not later than seven days immedi-
ately prior to such election and have returned such
ballots to the appropriate election official of such State
not later than the time of closing of the polls in such
State on the day of such election.

- “(e) If any citizen of the United States who is
otherwise qualified to vote in any State or political
subdivision in any election for President and Vice
President has begun residence in such ‘State or po-
litical subdivision after the thirtieth day next preced-
ing such election and, for that reason, does not satisfy
the registration requirements of such State or politi-
cal subdivision he shall be allowed to vote for the
choice of electors for President and Vice President,
or for President and Vice President, in such election,
(1) in person in the State or political subdivision in
which he resided immediately prior to his removal if
he had satisfied, as of the date of his change of resi-
dence, the requirements to vote in that State or politi-
cal subdivision, or (2) by absentee ballot in the State
or political subdivision in which he resided immedi-
ately prior to his removal if he satisfies, but for his
nonresident status and the reason for his absence, the
requirements for absentee voting in that State or

political subdivision.
“(f) No citizen of the United States who is other-

wise qualified to vote by absentee ballot in any State
or political subdivision in any election for President
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and Vice President shall be denied the right to vote
for the choice of electors for President and Vice Pres-
ident, or for President and Vice President, in such
election because of any requirement of a registra-
tion that does not include a provision for absentee
registration.

“(g) Nothing in this section shall prevent any State
or political subdivision from adopting less restrictive
voting practices than those that are preseribed herein.

“(h) The term ‘State’ as used in this section in-
cludes each of the several States and the Distriet of
Columbia.

“ (i) The provisions of section 11(c) shall apply to
false registration, and other fraudulent acts and con-
spiracies, committed under this section.

¢ JUDICIAL: RELIEF

“SErc. 203. Whenever the Attorney (teneral has rea-
son to believe that a State or politieal subdivision (a)
has enacted or is seeking to administer any test or
device as a prerequisite to voting in violation of the
prohibition contained in section 201, or (b) under-
takes to deny the right to vote in any election in vio-
lation of section 202, he may institute for the United
States, or in the name of the United States, an action
in a distriet court of the United States, in accordance
with sections 1391 through 1393 of title 28, United
States Code, for a restraining order, a preliminary or
permanent injunction, or such other order as he deems
appropriate. An action under this subsection shall be
heard and determined by a court of three judges in
accordance with the provisions of section 2282 of title
28 of the United States Code and any appeal shall be
to the Supreme Court.
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“PENALTY

“Skc. 204. Whoever shall deprive or attempt to de-
prive any person of any right secured by section 201
or 202 of this title shall be fined not more than $5,000,
or imprisoned not more than five years, or both.

“SEPARABILITY

“Src. 205. If any provision of this Act or the ap-
plication of any provision thereof to any person or
circumstance is judicially determined to be invalid, the
remainder of this Act or the application of such pro-
vision to other persons or circumstances shall not be
affected by such determination.

“TITLE IIT—REDUCING VOTING AGE TO EIGHTEEN IN
FEDERAL, STATE, AND LOCAL ELECTIONS

“DECLARATION AND FINDINGS

‘“SErc. 301. (a) The Congress finds and declares that
the imposition and application of the requirement
that a citizen be twenty-one years of age as a precon-
dition to voting in any primary or in any election—

‘(1) denies and abridges the inherent constitu-
tional rights of citizens eighteen years of age but
not yet twenty-one years of age to vote—a par-
ticularly unfair treatment of such citizens in view
of the national defense responsibilities imposed
upon such citizens;

““(2) has the effect of denying to citizens eigh-
teen years of age but not yet twenty-one years of
age the due process and equal protection of the
laws that are guaranteed to them under the four-
teenth amendment of the Constitution; and

““(3) does not bear a reasonable relationship to
any compelling State interest.
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““(b) In order to secure the constitutional rights set
forth in subsection (a), the Congress declares that it
is necessary to prohibit the denial of the right to
vote to citizens of the United States eighteen years of
age or over.

“PROHIBITION

“Src. 302. Except as required by the Constitution,
no citizen of the United States who is otherwise quali-
fied to vote in any State or political subdivision in
any primary or in any election shall be denied the
right to vote in any such primary or election on ac-
count of age if such citizen is eighteen years of age or
older.

“ENFORCEMENT

“Sec. 303. (a)(1) In the exercise of the powers
of the Congress under the necessary and proper clause
of section 8, article I of the Constitution, and sec-
tion 5 of the fourteenth amendment of the Constitu-
tion, the Attorney General is authorized and directed
to institute in the name of the United States such
actions against States or political subdivisions, includ-
ing actions for injunctive relief, as he may determine
to be necessary to implement the purposes of this
title.

““(2) The distriet courts of the United States shall

have jurisdiction of proceedings instituted pursuant
to this title, which shall be heard and determined
by a court of three judges in accordance with ‘the
provisions of section 2284 of title 28 of the United
States Code, and any appeal shall lie to the Supreme
Court. It shall be the duty of the judges designated
to hear the case to assign the case for hearing and
determination thereof, and to cause the case to be in
every way expedited.
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“(b) Whoever shall deny or attempt to deny any
person of any right secured by this title shall be fined
not more than $5,000 or imprisoned not more than five

years, or both.
“DEFINITION

“Src. 304. As used in this title the term “State’ in-
cludes the District of Columbia.

“EFFECTIVE DATR

“Sec. 305. The provisions of title ITI shall take
effect with respect to any primary or election held on
or after January 1, 1971.”

Approved June 22, 1970.



APPENDIX B

Article 7, Section 2 of the Arizona Constitution
provides: No person shall be entitled to vote at any
general election, or for any office that now is, or here-
after may be, elective by the people, or upon any ques-
tion which may be submitted to a vote of the people,
unless such person be a citizen of the United States
of the age of twenty-one years or over, and shall have
resided in the State one year immediately preceding
such election, provided that qualifications for voters
at a general election for the purpose of electing presi-
dential electors shall be as preseribed by law. The
word ‘citizen’ shall include persons of the male and
female sex.

The rights of citizens of the United States to vote
and hold office shall not be denied or abridged by
the state, or any political division or municipality
thereof, on acecount of sex, and the right to register,
to vote and to hcld office under any law now in effect,
or which may hereafter be enacted, is hereby extended
to, and conferred upon males and females alike.

No person under guardianship, non compos mentis,
or insane, shall be qualified to vote at any election,
nor shall any person convicted of treason or felony,
be qualified to vote at any election unless restored to
civil rights.

Sections 16-101 and 16-107 of the Arizona Revised
Statutes provide as follows:

§ 16-101. Qualifications of elector

A. Every resident of the state is qualified to become
an elector and may register to vote at all elections
authorized by law if he:

(86)



87

1. Is a citizen of the United States.

2. Will be twenty-one years or more of age prior to
the regular general election next following his regis-
tration.

3. Will have been a resident of the state one year
and of the county and precinet in which he claims the
right to vote thirty days next preceding the election.

4. Is able to read the Constitution of the United
States in the English language in a manner showing
that he is neither prompted nor reciting from memory,
unless prevented from so doing by physical disability.

5. Is able to write his name, unless prevented from
so doing by physical disability.

B. At an election held between the date of registra-
tion and the next regular general election, the elector
is eligible to vote if at the date of the intervening
election he is twenty-one years of age and has been a
resident of the state one year and the county and
precinct thirty days.

C. A person convicted of treason or a felony, unless
restored to civil rights, or an idiot, insane person or
person under guardianship is not qualified to register.

§ 16-107. Closing of registrations

A. No elector shall be registered to vote in a primary
election between five o’clock p.m. of the day which
is four months preceding the date of the next general
election and six o’clock p.m. of the day of the primary
election.

B. No elector shall be registered between five o’clock
p-m. of the seventh Monday preceding a general elec-
tion and six o’clock p.m. of the day thereof. As
amended Laws 1958, Ch. 48, § 1.



APPENDIX C

Article 6, Section 2 of the Idaho Constitution
provides:

Qualifications of electors.—Except as in this article
otherwise provided, every male or female citizen of
the United States, twenty-one years old, who has
actually resided in this state or territory for six
months, and in the county where he or she offers to
vote, thirty days next preceding the day of election,
if registered as provided by law, is a qualified elector;
provided however, that every citizen of the United
States, twenty-one years old, who has actually resided
in this state for sixty days next preceding the day of
election, if registered as required by law, is a qualified
elector for the sole purpose of voting for presidential
electors; and until otherwise provided by the legisla-
ture, women who have the qualifications preseribed in
this article may continue to hold such school offices
and vote at such school elections as provided by the
laws of Idaho territory.

Sections 34-401, 34-408, 34-409, 34-1101 and 34—
1105 provide in pertinent part:

34-401. Qualifications of voters.—Every person
over the age of twenty-one (21) years, possessing the
qualifications following, shall be entitled to vote at
all elections: He shall be a citizen of the United States
and shall have resided in this state six (6) months
immediately preceding the election at which he offers
to vote, and in the county thirty (30) days: provided,
that no person shall be permitted to vote at any
county seat election who has not resided in the county
six (6) months, and in the precinct ninety (90) days,

(88)
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where he offers to vote; nor shall any person be per-
mitted to vote at any election for the division of the
county, or striking off from any county any part
thereof, who has not the qualifications provided for in
section 3, article 18, of the constitution; nor shall any
person be denied the right to vote at any school district
election, nor to hold any school district office on ac-
count of sex.

34-408. Eligibility of new residents to vote—Each
citizen of the United States, who, immediately prior
to his removal to this state, was a citizen of another
state and who has been a resident of this state for
sixty (60) days next preceding the day of election but
for less than the six (6) month period of required
residence for voting prior to a presidential election,
1s entitled to vote for presidential and vice-presiden-
tial electors at that election, but for no other offices, if

(1) he otherwise possesses the substantive qual-
ifications to vote in this state (exeept the require-
ment of residence and registration, and

(2) he complies with the provisions of this act.

34-409. Application for presidential ballot by new
residents.—A person desiring to qualify under this act
in order to vote for presidential and vice-presidential
electors shall be considered as registered within the
meaning of this act if on or before ten (10) days
prior to the date of the general election, he shall make
an application in the form of an affidavit executed in
duplicate in the presence of the county auditor, sub-
stantially as follows * * ¥,

34-413. Voting by new residents.—(1) The appli-
cant, upon receiving the ballot for presidential and
vice-presidential electors shall mark forthwith the
ballot in the presence of the county auditor, but in a
manner that the official eannot know how the ballot
is marked. He shall then fold the ballot in the county
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auditor’s presence s0 as to conceal the markings, and
deposit and seal it in an envelope furnished by the
county auditor.

34-1101. Absent voting authorized.—Any qualified
elector of the state of Idaho who is absent or expects
to be absent from the election precinet in which he
resides on the day of holding any election under any
of the laws of this state in which an official ballot is
required, or who is within the election precinet and
i, or will be, unable, because of physical disability,
or because of blindness, to go to the voting place, and
if registration is required for such election, who is duly
registered therefor, may vote at any such election, as
hereinafter provided.

34-1105. Return of ballot.—On marking such ballot
or ballots such absent or disabled or blind elector
shall refold same as theretofore folded and shall in-
close the same in said official envelope and seal said
envelope securely and mail by registered or certified
mail or deliver it in person to the officer who issued
same; provided, that an absentee ballot must be re-
ceived by the issuing officer by 12:00 o’clock noon on
the day of the election before such ballot may be
counted. Said ballot or ballots shall be so marked,
folded and sealed by said voter in private and secretly.
Provided, that whenever the disability or blindness
makes it necessary that the voter shall be assisted in
marking his ballot, such voter may have the assistance
of any person of his choice in marking his ballot.
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