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Jn the Supreme Gourt of the Enited States

OctoBER TERM, 1970
No. 43, Original

STATE OF OREGON, PLAINTIFF
v.

JoHN N. MITCHELL, ATTORNEY GGENERAL OF THE
UNTITED STATES, DEFENDANT

ANSWER

In answer to the Complaint, Defendant John N.
Mitchell states as follows:

I. Admits that this Court has jurisdiction.

II. Admits the allegations of paragraph IT.

ITI. Admits the allegations of paragraph III.

IV. To the extent that paragraph IV contains alle-
gations of fact, those allegations are admitted.

V. Admits the allegations of the first sentence of
paragraph V. The second sentence of paragraph V
contains conclusions of law to which no response is
required.

VI. Admits that the plaintiff has standing as a sov-
ereign to bring this action, but not as parens patriae.
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VII. Paragraph VII contains conclusions of law
to which no answer is required.

VIII. Lacks information sufficient to form a belief
as to the truth of the allegation that implementation
of Title IIT of the Voting Rights Act as amended
would entail considerable expense for the plaintiff,
but otherwise admits the allegations of paragraph
VIII.

IX. Admits the allegations of paragraph IX.

X. Lacks information sufficient to form a belief as
to the truth of the allegations of paragraph X.

Defendant prays that the Court deny the relief
sought by the plaintiff and enter judgment sustaining
the constitutionality of Title I1I of the Voting Rights
Act as amended.

Jou~x N. MITCcHELL,
Attorney General.

Erwin N. GRISwWOLD,
Solicitor General.

JERRIS LEONARD,
Assistant Attorney General.

OcToBER 1970.



@n fhe Sugreme Court of the Tnited Stutes

OctoBeR TERM, 1970
No. 44, Original

STATE OF TEXAS, PLAINTIFF
.

JorN N. MITCHELL, ATTORNEY (GENERAL OF THE
UNITED STATES, DEFENDANT

ANSWER

In answer to the Complaint, Defendant John N.
Mitchell states as follows:

I. Admits that this Court has jurisdiction.

IT. Admits the allegations of paragraph II.

ITI. Admits that the plaintiff has adopted provi-
sions in its Constitution and statutes prescribing elec-
tion procedures for local, state and national elections;
the remainder of the first sentence of paragraph ITL
consists of conclusions of law to which no response is
required. Admits the allegations of the second sen-
tence of paragraph ITI.

IV. Admits the allegations of paragraph IV.

V. Admits the allegations of the first sentence of
paragraph V. Admits that, with respect to all elections
held after December 31, 1970, Title II1 of the Voting
Rights Act as amended prohibits the plaintiff from

(3
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denying the right to vote, on account of age, to persons
aged 18 and older.

VI. Paragraph VI consists of conclusions of law
to which no response is required.

VII. Paragraph VII consists of conclusions of law
to which no response is required.

VIII. Admits that the plaintiff and 45 other states
have laws preseribing 21 as the minimum age for vot-
ing; the remainder of paragraph VIII consists of con-
clusions of law to which no response is required.

IX. Admits that Section 303(a) of Title ITT author-
izes the Attorney General of the United States to in-
stitute actions to enforce the provisions of Title 111,
and that he will do so as required.

X. Admits that, with respect to all elections held
after December 31, 1970, Title I1T prohibits the plain-
tiff from denying the right to vote, on account of age,
to persons aged 18 or older and admits that this con-
troversy is ripe for adjudication.

XI. Admits that the plaintiff is entitled to invoke
the jurisdiction of this Court; the remainder of para-
graph XI consists of conclusions of law to which no
response is required.

Defendant prays that the Court deny the relief
sought by the plaintiff and enter judgment sustaining
the constitutionality of Title ITT of the Voting Rights
Act as amended.

JorN N. MITcHELL,
Attorney General.
Erwin N. GRISWOLD,
Solicitor General.
JERRIS LEONARD,
OcToBER 1970. Assistant Attorney General.



Jn the Supreme Gomrt of the Hnited Stutes

OctoBER TERM, 1970

No. 43, Original

STATE OF OREGON, PLAINTIFF
V.

JoHN N. MITCHELL, ATTORNEY (GENERAL OF THE
UNITED STATES, DEFENDANT

No. 44, Original

STATE OF TEXAS, PLAINTIFF
.

JoHN N. MITCHELL, ATTORNEY (ENERAL OF THE
UNITED STATES, DEFENDANT

BRIEF FOR THE DEFENDANT

JURISDICTION

Motions for leave to file a complaint in each of
these actions, together with related doecuments, were
filed on August 3, 1970. Each is an action between g
state and a citizen of another state.' The original
jurisdiction of this Court is invoked under Article
ITI, Section 2, Clauses 1 and 2 of the Constitution
and 28 U.S.C. 1251(b) (3). Leave to file each complaint
was granted by the Court in an order of October 6, 1970.

1 Attorney General Mitchell is a citizen of New York.
5
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QUESTION PRESENTED

" Whether Title ITT of the Voting Rights Act Amend-

ments of 1970 is constitutional insofar as it prohibits
the states from denying the right to vote to any other-
wise qualified person 18 years of age or older in any
election.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourteenth Amendment provides in pertinent
part as follows:

Section 1. All persons born or naturalized
in the United States, and subject to the juris-
diction thereof, are citizens of the United States
wherein they reside. No State shall make or
enforce any law which shall abridge the privi-
leges or immunities of citizens of the United
States; nor shall any State deprive any person
of life, liberty or property, without due process
of law; nor deny to any person within its juris-
diction the equal protection of the laws.

* * . * * *

Section 5. The Congress shall have power
to enforce, by appropriate legislation, the pro-
visions of this article.

Title ITT of the Voting Rights Act Amendments
of 1970, P.L. 91-285, 84 Stat. 318, is set forth in Ap-
pendix B, infra, pp. 75-71.
~ The pertinent provisions of Article IT, Section 2
of the Oregon Constitution, Article VI, Sections 1
and 2 of the Texas Constitution and Articles 5.01 and
5.02 of the Texas Election Code (Vernon’s) are set
forth in Appendix C, infra, pp. 79-80.
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STATEMENT

These actions, essentially identical in nature, chal-
lenge the constitutionality of the federal statute which
reduces the voting age to 18, Title IIT of the Voting
Rights Act Amendments of 1970, P.L. 91-285, 84 Stat.
318. Each of the plaintiffs seek a decree enjoining the
enforcement of Title ITI as being inconsistent with its
own state constitutional and statutory provisions set-
ting the minimum voting age at 21.

Title TIT prohibits a denial of the right to vote to
any citizen of the United States 18 years of age or
older who is otherwise qualified to vote in any state or
political subdivision (Section 302). The provision is to
take effect with respect to any election or primary
held on or after January 1, 1971 (Section 305), and
will result in lowering the voting age from 21 to 18 in
forty-six states and the District of Columbia, and from
20 to 18 in the State of Hawaii. The States of
Georgia, Kentucky and Alaska ® will not be affected
by this title since 18-year olds there already have
the right to vote. It has been estimated that close
to 10 million persons who would be eligible to vote
under this title are presently disfranchised because
of ‘age alone. See Hearings on Amendments to the
Voting Rights Act before the Senate Judiciary Com-
mittee, 91st Cong., 1st and 2d Sess., p. 328; 116 Cong.
Rec. 3060 (daily ed., March 5, 1970; Sen. Kennedy).

2 Alaskan voters approved a referendum reducing the voting
age to 18 in an election held August 25, 1970.
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ARGUMENT
I
INTRODUCTION AND SUMMARY

These original actions call into question both the
scope of Congress’ power under the Enforcement
Clause of the Fourteenth Amendment and the stand-
ard of rationality by which Congress must measure
state voting qualifications in connection with the exer-
cise of that power. Specifically, the issue raised is
whether Congress has the power under the Constitu-
tion to prohibit a denial of the vote to citizens between
the ages of 18 and 21 on finding that there is today
neither: a sufficient basis for differentiating between
these citizens and those who are 21 and over, nor any
“compelling state interest” which would warrant ex-
. cluding this age group from the franchise.

The identical question is before this Court in the
original actions instituted by the United States against
the States of Arizona and Idaho, respectively, Nos. 46
and 47 Original, which have been set down for argu-
ment at the same time as the present cases. In the
Brief for the United States filed in those actions,’® the
various contentions raised here by the plaintiffs (and
by certain other states, as amicus curiae) have been
thoroughly analyzed and answered. The defendant re-
spectfully refers the Court to pp. 23-39 and 63-76 of
that brief for a full statement of the reasons for defend-
ant’s opposition to the instant complaints.

3 Hereafter references to this brief will appear as “Gov’t Ariz.
Br.” A copy of this brief has been furnished to counsel for plaintiff
in each of these actions.
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Tt is helpful here to reiterate that while Texas and
Oregon are concerned only with the matter of age
qualifications, the constitutional issues raised may
equally control on the issues of residence and literacy
qualifications. Section 2 of the Fourteenth Amendment,
on which Texas principally relies, lists a number of vot-
ing qualifications: citizenship, age, sex and inhabit-
ance. No mention is made of literacy, nor of duration
of residence. While we believe that the list is descrip-
tive of conditions prevalent in the 1860’s, rather than
prescriptive, Gov’t Ariz. Br. 74-75, if it has any greater
effect that is significant for the other issues in these
cases as well. And, as the quotations from this Court’s
cases presented in Texas’ brief themselves show, Tex.
Br. at 11-13, this Court has never referred to age qualifi-
cations for voting without in the same breath linking
them with such matters as residence and literacy.
Gov’t Ariz. Br. 63-64. Seductive as the notion may
appear, one may not deal with Title III as if, because
it concerns age, it presents matters separate and apart
from those which arise under the remainder of the
statute.

There remains only the need to speak briefly to the
threshold question presented by these actions—i.e.,
the role of the judiciary in reviewing a congressional
enactment under Section 5 of the Fourteenth Amend-
ment. In our view, the importance of this question
makes it deserving of separate comment here, even
at the risk of some repetition. It is, then, to this fun-
damental consideration that we now turn.
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I

TITLE III IS APPROPRIATE LEGISLATION UNDER THE FIFTH
SECTION OF THE FOURTEENTH AMENDMENT

1. The Constitution of the United States makes
reference to voting qualifications in seven separate
places.* While these provisions have long been recog-
nized as acknowledging the states’ “broad powers to
determine the conditions under which the right of suf-
frage may be exercised’” (Lassiter v. Northampton
County Board of Elections, 360 U.S. 45, 50; see Minor
v. Happersett, 21 Wall. 162 ; Pope v. Williams, 193 U.S.
621), they have never been read as permitting unchecked
power to fix voting eligibility. The authority vested in
the states in this area, asin other areas of primary state
responsibility, may be exercised only within the limita-
tions prescribed by 'the Federal Constitution.” As this

¢7J.S. Const. Art. 1, Sec. 2, Cl. 1; Art. 1, Sec. 4, Cl. 1;
Fourteenth, Fifteenth, Seventeenth, Nineteenth and Twenty-
fourth Amendments.

5 Article I, Section 4 of the Constitution grants states the
power to prescribe “[t]he Times, Places and Manner of holding
Elections for Senators and Representatives,” but, in the im-
mediately following words, it empowers the Congress to “make
- or alter such Regulations.” See United States v. Classic, 313
U.S. 299; Ex Porte Yarbrough, 110 U.S. 651; United States v.
Mosley, 238 U.S. 883; Ex Parte Siebold, 100 U.S. 371. A
further restraint is the Twenty-fourth Amendment. See Harman
v. Forssenius, 380 U.S. 528. Also, there are constitutional re-
strictions on state elections. The Nineteenth Amendment for-
bids disqualification on account of sex. The Fifteenth Amend-
ment bans voting standards that discriminate on account of race
or color. And the Fourteenth Amendment prohibits require-
ments inconsistent with equal protection of the laws (énfra,

p- 11).
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Court stated more than three-quarters of a century ago
(Ex Parte Yarbrough, 110 U.S. 651, 664) :
the right of suffrage was considered to be of
supreme importance to the national govern-
ment, and was not intended to be left within
the exclusive control of the State. * * *

Tt is now settled that “once the franchise is granted
to the electorate, lines may not be drawn which are
inconsistent with the Equal Protection Clause of the
Fourteenth Amendment.” Evans v. Cornman, 398 U.S.
419, 422; see also Carrington v. Rash, 380 U.S. 89;
Louisiona v. United States, 380 U.S. 145; Harper V.
Virginta Board of Elections, 383 U.S. 663, 668. Since
state voting qualifications are thus within the purview
of Section 1 of the Amendment, Congress is specifi-
cally authorized under Section 5 to “enforce’” the
prohibition by appropriate legislation.® See, e.g., 42
U.S.C. 1981; Pollock v. Williams, 322 U.S. 4;
Buchanan v. Warley, 245 U.S. 60; Fay v. New York,
332 U.S. 261 ; Monroe v. Pape, 365 U.S. 167.

This implementing provision, no less than the en-
forcement clauses of the Thirteenth and Fifteenth
Amendments,” has long been recognized by the Court
—rm e e

8 See ‘Gov’t Ariz. Br., pp. 24-27. See also Van Alstyne, The
Fourteenth Amendment, the “Right” to Vote, and the Understand-
tng of the Thirty-Ninth Congress, 1965 Sup. Ct. Rev, 33, 37-78.

7 The Thirteenth, Fourteenth and Fifteenth Amendments each
specifically grants Congress the power to enforce its provisions
by appropriate legislation. Thirteenth Amendment, Section 2,
Fourteenth Amendment, Section 5, Fifteenth Amendment, Sec-
tion 2. In South Carolina v. Katzenbach, 383 U.S. 301, 326-327,
the Court unanimously held that such grant of power under

“82 of the Fifteenth Amendment is the same as in all cases
concerning the express powers of Congress with relation to the
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as an enlargement of Congress’ power—‘[s]ome legis-
lation is contemplated to make the amendments fully
effective.”” Ex Parte Virginia, 100 U.S. 339, 345.° The
view that this enlarged power is conditioned on an
independent judicial determination that the state law
is unconstitutional was laid to rest in Katzenbach v.
Morgan, 384 U.S. 641, 648: ‘‘Neither the language nor
history of § 5 supports such a construction.” ® Rather,
the clear intent was to make Congress’ authority under
the Enforcement Clause coextensive with that which it
enjoys under the Necessary and Proper Clause of
the Constitution. Art 1, Sec. 8, para. 18; see 384 U.S.
at 648-649; see also South Carolina v. Katzenbach,
383 U.S. 301, 326-327.* Thus, “it is primarily for Con-

reserved powers of the States,” citing McCulloch v. Maryland,
4 Wheat. 316, 421. See Gov’t Ariz. Br., pp. 24-26. Similarly, with
respect to Section 2 of the Thirteenth Amendment, the Court
stated in Jones v. Mayer Co., 392 U.S. 409, 439, that the enforcement
clause “clothed ‘Congress with the power to pass all laws necessary
and proper for abolishing all badges and incidents of slavery in
the United States, ” (Emphasis in original).

8 See Gov’t Ariz. Br. p. 24; and cases there cited.

® See, e.g., Cong. Globe, 39th Cong., 1st Sess., p. 2459 (Cong.
Stevens), p. 2961 (Sen. Poland), pp. 2765-2768 (Sen. Howard).
And see Katzenbach v. Morgan, 384 U.S. at 648 nn. 7 and 8. As
noted by this Court in Fu Parte Virginia, 100 U.S. at 345, with
respect to the enforcement clauses: “It is not said the
judicial power of the general government shall extend to en-
forcing the prohibitions and to protecting the rights and
immunities guaranteed. It is not said that branch of the govern-
ment shall be authorized to declare void any action of a State
in violation of the prohibitions. It is the power of Congress
which has been enlarged.” See Amicus Brief of Youth Franchise
Coalition and others, pp. 24-25; Brief of Amicus New York
City Board of Elections, pp. 14-17.

10 See Gov’t Ariz. Br. pp. 24-26, and authorities there cited.
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gress to consider and decide the fact of the danger and
to meet it.” Stafford v. Wallace, 258 U.S. 495, 521; cf.
Chicago Board of Trade v. Olsen, 262 U.S. 1, 32;
Labor Board v. Jones & Laughlin Steel Corp., 301
U.S. 1, 37. Plainly, in this regard, the powers of the
legislative branch are somewhat broader than those of
the federal judiciary. See, e.g., United States v. Darby,
312 U.S. 100; Heart of Atlanta Motel, Inc. v. United
States, 379 U.S. 241. As this Court observed in Kat-
zenbach v. McClung, 379 U.S. 294, 303-304:
Of course, the mere fact that Congress has said
when particular activity shall be deemed to
affect commerce does not preclude further ex-
amination by this Court. But where we find that
the legislators, in light of the facts and testi-
mony before them, have a rational basis for
finding a chosen regulatory scheme necessary to
the protection of commerce, our investigation
isatanend. ® ¥ *

Just as Congress may give lead to the courts under
the commerce clause in prohibiting certain kinds of
state regulation (Katzenbach v. McClung, 379 U.S.
294), so, too, it is wholly proper for Congress to take
the initiative in marking the limits of permissible
state action under the Fourteenth Amendment with
respect to voting qualifications. See Katzenbach v.
Morgan, supra; cf. South Carolina v. Katzenbach,
supra; Fay v. New York, supra, 332 U.S. at 282-284;
and see Gov’t Ariz. Br., pp. 35-37. Moreover, once the
legislature has spoken, it is not for the judiciary to
superimpose an independent evaluation. See Katzen-
bach v. McClung, 379 U.S. 294, 303-304. Rather, “[i]t
is enough that [the Court] be able to perceive a basis

406-103—70——2
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upon which the Congress might resolve the conflict

as it did.” Katzenbach v. Morgan, 384 U.S. at 653.
It was for Congress, as the branch that made
this judgment, to assess and weigh the various
conflicting considerations * * * It is not for
[this Court] to review the congressional resolu-
tion of the factors. * * * [Ibid.]

Such is the scope of judicial review in the instant case.

2. The plaintiff states’ efforts to distinguish Morgan,
like those which appear in the legislative history of Title
IIT, rely heavily on the special facts of that case. There,
illiterate Puerto Ricans were the excluded class. That
class, it is argued, is self-identifying and perhaps a
likely target of political reprisals or disadvantage;
classifications according to ethnic background, like
those according to race, are constitutionally suspeet
and, indeed, there is a special federal obligation of
protection toward Puerto Ricans in particular. The
18-to-20-year-old group, it is argued, fits none of these
particulars. Their exclusion from the vote is said not
to be related to any established area of constitutional
concern; nor, it is argued, do such persons constitute
a clearly identified group against whom specific polit-
tcal reprisals are likely to be visited. Assuming they
have not died in the interim, otherwise qualified 18-
year olds automafically do get the vote by reaching
the age of 21.

‘While the proposed distinetion has apparent foree,
we believe it should be rejected. At the outset we re-
mark that many of these supposed distinguishing faec-
tors were ignored by the Court in Morgan. Although
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government counsel devoted much of its presentation
to the argument that the statute could be sustained on
the basis of Congress’ special protective obligations
regarding Puerto Ricans, that rationale is unmen-
tioned in the Court’s opinion. Further, as we develop
in our Arizona brief, pp. 27-28, Morgan is not de-
pendent on the notion that the class affected is one
particularly likely to be the subject of improper, gen-
eral diserimination. While part of the Court’s discus-
sion might be so read, 384 U.S. at 652-653, the
decision is also based squarely on Congress’ power to
identify and eliminate ‘‘invidious diserimination in
establishing voter qualifications.”” 384 U.S. at 654. In
this regard, we also refer the Court to the persuasive
reading of Morgan made in the recent decision of a
three-judge distriet court in the District of Columbia,
Christopher v. Mitchell, Civ. No. 1862-70, decided
October 2, 1970, and reprinted as an appendix, ¢nfra, p.
23 ff., at pp. 3544.

This Court has already rejected the notion that the
protections of the Equal Protection Clause are limited
to self-identifying groups likely to be the object of
specific political reprisal, and against which it would
be irrational or invidious to legislate directly.4orthe —
It has held, clearly enough, that voting itself is a
specially protected interest, from which no person may
be excluded by state classifications unless those classifi-
cations are supported by a “compelling state interest.”’
Kramer v. Union Free School District, supra.** There
—;T—h-;—;:his is the appropriate standard by which the Equal

Protection Clause is to be applied in the area of voting quali-
fications has been fully analyzed in Gov’t Ariz. Br. pp. 29-39.
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was no claim, for example, in Evans v. Cornman,
supra, that the residents of federal enclaves faced po-
litical reprisals or general disecrimination because of
their inability to vote, or which would be remedied by
extending the vote to them. The issue in that case was the
propriety of the classification which excluded them;
this Court unanimously found that classification un-
supported by sufficiently compelling state interests,
and therefore held it invalid. Access to the vote, 1n
itself, is a constitutional concern that this Court has
voiced. Congressional action implementing such access
thus presents no greater threat to the judieial func-
tion or to the constitutional structure of government
generally than did the opinion in Morgan.

Moreover, even assuming that there ought to be
some identifiable group, subject to improper diserimi-
nation or political reprisal, Congress properly made
the judgment that such a group is present here.
Whether or not the class of 18-to-20-year olds, in it-
self, constitutes a discrete entity, it is evident that
there is a class of young adults, including the members
of that group, against whom voices are frequently be-
ing raised in today’s political arena. If, as Congress
found, 18-to-20-year olds are otherwise qualified to vote
and no compelling state interest supports denying them
the vote, it is no better argument to say to them that they
must wait and let their elders represent them than it
would be to inform an excluded racial minority that the
eldest 50% of its number will alone be permitted to vote.
Contemporary youth over the age of 18 are as mueh en-
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titled to represent their own interests as members of the
electorate as any other class of voters. To deny these
yvoung adults this privilege at the very least causes them
to be underrepresented relative to other classes of the
voting population ; it is self-evident that as they become
older, and thus qualify for the vote, youth will experi-
ence changes in perspective which make them increas-
Ingly unrepresentative of the interests of the class they
have outgrown.*

In sum, the issue remains as stated in our Arizona
brief—whether Congress properly found, or had a
basis for finding, that state laws excluding 18- 19- and
20-year olds from the franchise are unsupported by a
compelling state interest and violate the equal protec-
tion concept. That Congress is empowered to make such
an assessment has been amply demonstrated (supra, pp.
11-13; and see Gov’t Ariz. Br. pp. 73-74). The fact that
the fixing of one rather than another age qualification
unavoidably embodies a certain element of arbitrariness
does not immunize the particular age chosen from the
Fourteenth Amendment’s requirements—it, too, is sub-
jeet to congressional serutiny (see Gov’t Ariz. Br. pp.
35-37). Disfranchised youth, as much as the enclave res-
idents of Evans v. Corman, are “locked into [a] self-
perpetuating status of exclusion from the electoral
process.” Kramer v. Union Free School District, 395

*? Assuming youth have the necessary maturity, any special
perspective they may have affords no proper basis for fenc-
ing them out from the franchise. Carrington v. Rash, supra,
380 U.S. at 94; Gov’t Ariz. Br. at 35 n. 24.
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U.S. 621, 640 (Stewart, Black and Harlan, JJ., dissent-
ing) ; and see Gov’t Ariz. Br., pp. 33-34. Nor is it rele-
vant that most state legislatures earlier voiced a prefer-
ence for a higher age. (Texas Br. p. 14.) Since Congress
has determined for itself a need to legislate in this spe-
cific area under Section 5, it remains only for the Court
to examine the facts and testimony on which Congress.
rested its conclusion to ascertain whether it can “per-
ceive a basis’’ for the congressional enactment.

The legislative history of Title III has already
been thoroughly documented for the Court,” and it
serves no purpose to detail the findings yet another
time. In sum, the record reflects, much more so than
in Katzenbach v. Morgan, supra, a full congressional
analysis of the factors relevant to the constitutional
question, careful evaluation of conflicting interests,
and virtual unanimity on the underlying issue of the
readiness of 18 to 20-year olds for the vote. It amply
supports Congress’ conclusion that denial of the fran-
chise to this age group is no longer warranted by any
“compelling state interest.” ** On the basis of the evi-
dence before it, Congress had ample authority to find the
exclusion to be a denial of equal protection subject to
remedial legislation under Section 5 of the Fourteenth
Amendment,Christopher v. Mitchell, App. A wnfra, pp.
54-55.*

18 See Gov’t Ariz. Br., pp. 66-73; Amicus Brief of Youth Fran-
chise Coalition and others, pp. 7-23; a micus Brief of New York
City Board of Elections, pp. 24-27, 29-31, 36-38.

1 See Amicus Brief of Youth Franchise Coalition and others,
PP 32-35; Amicus Brief of the American Civil Liberties Union,
Pp. 17‘“19»-
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3. This is not to say that Congress can supplant the
states’ prerogative in setting voting qualifications. Ex-
cept as circumscribed by the Constitution (supra,
n. 5), it still remains entirely the responsibility of the
states to initiate legislation in this area. But where
that legislation excludes otherwise qualified ecitizens
from the vote on the basis of a distinction which can-
not be sustained by any compelling state interest, Con-
gress, on so finding, has eonstitutional power to impose
restrictions which enforce the Equal Protection Clause
and the Fifteenth Amendment (supra, pp. 11-14). See
Gov’t Ariz. Br., pp. 37-39; and see Alfange, Congres-
stonal Power and Constitutional Limitations, 18 J. Pub.
L. 103, 126-127 (1969). That it chose in this instance
to proceed by statute rather than constitutional
amendment reflects no more than a congressional rec-
ognition of this Court’s most recent pronouncements.
that Congress was, indeed, invested with the power to
do so.” See Katzenbach v. Morgan, supra; South Caro-
lina v. Katzenbach supra.*®* We thus find no merit in
the contention that the Fifteenth, Nineteenth and
Twenty-fourth Amendments dictate a different course.

15 See Amicus Brief of Youth Franchise Coalition, pp. 21-23.

15 Although earlier decisions foreshadowed the result (see
Nigon v. Herndon, 273 U.S. 586; Nizon v. Condon, 286 U.S. 733
Breedlove v. Suttles, 302 U.S. 2773 Schnell v. Davis, 836 U.S. 933,
affirming per curiam 81 F. Supp. 872, 876 (S.D. Ala.) ; Lassiter v.
Northampton County Board of Elections, 360 U.S. 45;
Reynolds v. Sims, 377 U.S. 533, 554), it was not made explicit until
this Court’s decision in Carrington v. Rash, 380 U.S. 89, and
Louisiana v. United States, 380 U.S. 145, that the validity of
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The Equal Protection Clause, under which Congress
acted here, is, as a recognized restraint on state voting
qualifications, sufficient constitutional basis for restrict-
ing the voting age provisions by statute. See Lassiter v.
Northampton County Board of Elections, 360 U.S. 45,
51; see also Gov’t Ariz. Br., pp. 73-74.

Nor does Section 2 of the Fourteenth Amendment
foreclose the judgment Congress has made. In his
concurring opinion in the recent district court deci-
sion in Christopher v. Mitchell, App. A, infra, pp. 55,
61-73, Judge MacKinnon has set out the history of that
provision to make clear that it is too ambiguous to sus-
tain such an argument. The most that can be said of
it is that it was intended—although it has never been
used—to provide a remedy against exclusion of the
newly freed slaves from the vote. That remedy was
‘wholly internal and administrative, and the descrip-
tion of voting qualifications it contains was at best
descriptive of the existing qualifications ecommonly re-
quired of voters. It was not thought to have, and
should not now be given, a prescriptive effect that might
freeze state as well as federal standards to the limited
qualifications it mentions. Gov’t Ariz. Br. 74—755Van
Alstyne, op. cit. supran. 6.

We emphasize that Title IIT of the Voting Rights
Act Amendments does not require a certain level of

State-imposed voting qualifications could be challenged not only
under the Suffrage Amendments, but under the Due Process
and Equal Protection Clauses of the Fourteenth Amendment
as well.
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age for voting;' nor does it in any way restrict the
franchise. Plainly, Congress has no such power under
the Equal Protection Clause. See Katzenbach Y.
Morgan, supra, 384 U.S. at 651-652 n. 10. What Title
TIT does do, however, and properly so, is to set a mini-
mum standard which is consistent with the congres-
sional findings on which the statute is based and within
which the states are free to legislate. See Gov’t Ariz.
Br., pp. 36-39. Thus, it conforms with both the letter
and spirit of the Constitution and is “appropriate legis-
lation” to enforce the Equal Protection Clause of the
Fourteenth Amendment.
CONCLUSION
For the reasons given, and in the absence of any
material issue of fact, this Court should enter judg-
ment in favor of the defendant, sustaining the valid-
ity of Title IIT of the Voting Rights Act Amendments
of 1970, and should deny the relief requested in the
complaints.
Respectfully submitted.
JorN N. MiTcHELL,
Attorney General.
Erwin N. GRIswoLD,
Solicitor General.
JERRIS LLEONARD,
Assistant Attorney General.
PETER L. STRAUSS,

‘WM. BRADFORD REYNOLDS,
"Assistants to the Solicitor General.

OcroBER 1970.

17 The fact that Congress drew the line at 18, rather than at
some lower age, does not preclude the states from choosing to
adopt the ages of 17 or 16, for example. And see Gov’t Ariz..
Br., p. 87 n. 27, p. 73 n. 78.






APPENDIX A

United States District Court for the Distriet of
Columbia

Civil Action No. 1862-70

FREDERICK J. CHRISTOPHER, JR., BENTON
COLE, SALVATORE LO DICO, GEORGE C.
SMITH, and RAYMOND J. MEREDITH,
PLAINTIFFS

v,

JOHN N. MITCHELL, as Attorney General of the
United States, and the NEW YORK CITY
BOARD OF ELECTIONS, consisting of James M.
Power, Thomas Mallee, Maurice J. O’Rourke, and
J. J. Duberstein, DEFENDANTS

Filed October 2, 1970, Robert M. Stearns, Clerk

Mr. Alfred Avins for plaintiffs.

Mr. David Norman, Deputy Assistant Attorney
General, with whom Messrs. Thomas A. Flannery,
United States Attorney, Jerris Leonard, Assistant
Attorney General, David B. Marblestone and Jeremy
I. Schwartz, Attorneys, Department of Justice, were
on brief, for defendant John N. Mitchell. Messrs.
Marblestone and Peter L. Strauss also entered ap-
pearances for Mr. Mitchell.

Mr. Norman Redlich, of the bar of the Court of
Appeals of New York, pro hac vice, by special leave
of court, with whom Mr. J. Lee Rankin, Corporation
Counsel for the City of New York, was on brief, for
defendant New York City Board of Elections.

(23)
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Senator Edward M. Kennedy, of the bar of the
Supreme Judicial Court of Massachusetts, pro hac
vice, by special leave of court, argued this cause as
amicus curioe in support of defendants’ position, on
behalf of Youth Franchise ‘Coalition and others.

Amicus curiae briefs in support of defendants’ posi-
tion were filed by Messrs. William A. Dobrovir and
H. David Rosenbloom for Youth Franchise Coalition
and others, Joseph L. Rauh, Jr. for Americans for
Democratic Action, Nathaniel R. Jones, Clarence
Mitchell, and J. Frances Pohlhaus for the National
Association for the Advancement of Colored People,
Melvin L. Wulf and Lawrence G. Sager for the Amer-
ican Civil Liberties Union, David Rubin for the
National Education Association, and Stephen I.
Schlossberg and John A. Fillion for International
Union, United Automobile Workers; by Messrs. Leon-
ard B. Sand and Barry I. Fredericks for the WMCA
Vote at 18 Club; by Mr. John R. Cosgrove for Citi-
zens for Lowering the Voting Age—California and
others; and by Messrs. Nathantel R. Jones, Clarence
Mitchell and .J. Francis Pohlhaus for the Department
of Armed Services and Veterans’ Affairs of the
NAACP.

Prof. William W. Van Alstyne, of the bar of the
Supreme Court of California, pro hac vice, by special
leave of court, filed a brief and argued this cause as
amicus curiae (appointed by the court).*

*Prof. Van Alstyne of Duke University Law School was ap-
pointed by this court sua sponte, not to support either of the
parties’ positions, but to assist the court in its deliberations.
We are very grateful to him for his scholarly and helpful
response.
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Before Bazeron, Chief Judge, MackiNNoN, Circuit
Judge, and BryaxT, Distriet Judge

OPINIONS

BazeroN, Chief Judge: At issue in this case are the
Voting Rights Aet Amendments of 1970." These provi-
sions are reprinted in Appendix A of this opinion,
but they may be briefly stated. First, the new law ex-
tends for five years the operation of section 4(a) of
the Voting Rights Act of 1965,* the primary effect of
which provision was to suspend the use of literacy
tests in six southern states and part of a seventh
state.” Second, it provides that the 50 per cent over-
age formula of section 4(b)," which took as its base
the 1964 presidential election, may also be eomputed
from the 1968 presidential election figures. In addi-
tion, the 1970 Amendments add two new titles to the
Voting Rights Act. Title II contains provisions which
(1) suspend all voting ‘‘tests and devices” ° in states

1 Public Law 91-285, 91st Cong., 2d Sess., 84 Stat. 314, signed
by the President on June 22, 1970.

249 U.S.C. §1973b(a).

3 Alabama, Georgia, Louisiana, Mississippi, South Carolina,
Virginia, and a number of counties in North Carolina. See
Hearings on H.R. 4249, etc., Before Subcom. No. & of the
House Comm. on the Judiciary, 91st Cong., Ist Sess. 92-93
(1969) [hereinafter cited as House Hearings].

+42 U.S.C. §1973b(b).

5 Section 201(b):

“As used in this section, the term “test or device” means
any requirement that a person as a prerequisite for voting or
registration for voting (1) demonstrate the ability to read,
write, understand, or interpret-any matter, (2) demonstrate
any educational achievement or his knowledge of any partic-
ular subject, (3) possess good moral character, or (4) prove
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not already covered by the Voting Rights Act as
amended, and (2) abolish state durational residency
requirements in presidential elections. Title TIT prohib-
its states from denying the vote on the basis of age to
citizens eighteen years of age or older.®

Plaintiffs are citizens of New York State, over
twenty-one years of age, able to read and write the
English language, and resident in their respective
counties for more than three months. They are quali-
fied to vote under the laws of the State ™ and are duly
registered. They claim that enforcement of the Voting
Rights Act as amended will dilute their votes in forth-
coming elections. Accordingly, they seek a declaratory
judgment that the Amendments are unconstitutional
and an injunetion restraining defendants—the Attorney
General of the United States and the New York City
Board of Elections—from enforcing the 1970 Amend-
ments. Because plaintiffs seek to enjoin the enforce-

his qualifications by the voucher of registered voters or mem-
bers of any other class.”

This section merely repeats the definition of “test or device”
that appears in the original Voting Rights Act of 1965. 42
U.S.C. §1973b(c).

¢ Title ITT does not go into effect until January 1, 1971. Sec-
tion 305. The rest of the amendments, however, went into effect
immediately.

" N.Y. CONST., art, 1T, § 1, provides in pertinent part:

“Every citizen shall be entitled to vote at every election for
all officers elected by the people and upon all questions submit-
ted to the vote of the people provided that such citizen is
twenty-one years of age or over and shall have been a resident
of this state, and of the county, city, or village for three
months next preceding an election. ... [N]o person shall
become entitled to vote by attaining majority, by naturalization
or otherwise, unless such person is also able, except for physical
disability, to read and write English.”
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ment of an Act of Congress, a statutory three-judge
court was convened. 28 U.S.C. §§ 2282, 2284. Defend-
ants moved for summary judgment on the merits with
respect to plaintiffs’ challenges to Titles IT and IIT;
they moved to dismiss those counts challenging Title
I or, in the alternative, for summary judgment on the
nmerits.® Plaintiffs cross-moved for summary judgment
on all counts.

We find that Congress did have the power to enact
the challenged provisions of the Voting Rights Act
Amendments of 1970 and therefore grant summary
judgment for the defendants. '

I. TITLE I—THE AMENDMENTS TO SECTION 4 OF THE VOTING RIGHTS
ACT OF 1965

Sections 4(a) and 4(b) of the Voting Rights Act
of 1965 ° suspended the use of any ‘‘test or device” *
1n any state or political subdivision

which (1) the Attorney General determines
maintained on November 1, 1964, any test or
device, and with respect to which (2) the Direc-
tor of the Census determines that less than 50
per centum of the persons of voting age resid-
ing therein were registered on November 1,
1964, or that less than 50 per centum of such
persons voted in the presidential election of
November 1964."

The suspension was not absolute; a state or subdivi-
sion eould escape it by proving in court

that no such test or device has been used dur-
ing the five years preceding the filing of the
action for the purpose or with the effect of

8 Defendants do not deny that plaintiffs state causes of ac-
tion and have the requisite standing in challenging Titles II
and III, and we see no need to discuss the matter sua sponte.

°42 U.S.C. §§ 1973b(a) & (b).

20 See note 5 supra.

142 U.S.C. §1973b(b).
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denying or abridging the rlght to vote on ac-
count of race or color . . . .
These provisions were found to be an appropriate
exercise of congressional power under section 2 of the
Fifteenth Amendment in South Carolina v. Katzen-
bach, 383 U.S. 301 (1966).

The 1970 Amendments extend the provisions of the
1965 Act for five years.” In addition, they provide that
the 1968 presidential election will now be taken as the
base for the coverage formula, as well as the 1964
election. Therefore, if in any state or subdivision less
than 50 per cent of the persons of voting age residing
therein were registered on November 1, 1968, or if less
than 50 per cent of such persons voted in the 1963
presidential election, then the section 4(a) prohibition
of literacy tests and other devices shall apply.

Standing and ripeness

Plaintiffs live in counties in New York State which
were not reached by application of the old coverage
formula. Three of them live in New York County,
which they allege will be covered if the 50 per cent
calculation is based upon voting and registration
figures for the 1968 presidential election. Defendants
reply that the Director of the Census has not yet
made the determination required by section 4(b) of
the Voting Rights Act as amended, because he is
waiting for the 1970 census figures on New York to
come in.* Therefore, defendants assert, plaintiffs’
attack on Title I of the 1970 Amendments is premature.

12 Jd. §1973b(a).

13 The effect of the 1970 Amendments on sections 4 and 5 of
the Voting Rights Act of 1965 is shown in Appendix B infra.

1 Tetter to Mr. Jerris Leonard of the Justice Department
from Mr. George ¥L. Brown, Director, Burean of the Census,
July 27, 1970:

“This will acknowledge your letter of July 24 concerning
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The issue raised is a troublesome one, but after
careful reflection we have concluded that plaintiffs’
challege to the amendments to section 4 .of the Voting
Rights Act of 1965 does satisfy the requirements of
standing and ripeness. First, it is clear that there is
a danger that section 4(a) as amended will apply to
New York County, whenever the determination is
made by the Director of the Census. Plaintiffs’ asser-
tions to this effect were uncontested by defendants.
This danger seems to us substantial enough to satisfy
the conditions of standing in the narrow sense.”

determinations to be made by us under the Voting Rights Act
Amendments of 1970, Public Law 91-285.

“In making these determinations, we expect to follow the
same general rules as used by us earlier in connection with the
1965 Act. Consequently, we believe the determinations under
the Amendments need to wait for the results of the 1970 census.
These will become available to us on a flow basis starting next
month with the largest states, such as California and New
York, becoming available toward the end of the year. The
1970 census results will .give us a basis for making firm esti-
mates of ‘the population of voting age as of November 1968
required as denominators for determining the percent voting
in the 1968 elections.

“Unless determinations of the Voting Rights Amendments can
be made on the basis of the 1970 census (interpolated back to
November 1968), it would be necessary to use data extrapolated
for the eight-year period since the 1960 census. This latter
procedure would be self-defeating since in many instances we
could not in good conscience make the determinations without
the benefit of new benchmark data. New benchmark data will
be uniformly provided by the 1970 census results.”

1 See Golden v. Zwickler, 394 U.S. 103 (1969); Poe v. Ull-
man, 367 U.S. 497 (1961). The flat ban on literacy tests—sec-
tion 201 of Title ITI—which we uphold in this opinion (pp.
15-16 infra) might seem to preclude a finding that there was
a threat of actual harm to plaintiffs, since that section will ban
New York County’s literacy test even if the county does not
fall within the 50 per cent coverage formula. While true, this
observation blurs the fact that section 4 as amended and section

406-103—70——3
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Second, it is very possible that the determination by
the Census Director will be made before the ap-
proaching election in November. Not only may the
1970 census figures for New York be available before
the election, but the Census Director may decide that
he has a legal duty to make a determination on the
best figures available to him before the election is
held.** Third, to the extent that the Census Director
delays as long as possible before making a determina-
tlon prior to the election, judicial review of the

201 are complementary ; the coverage of the one is defined in terms
of the coverage of the other. See note 53 supra. To the extent that
there is doubt whether the county falls within the coverage for-
mula, there is doubt under which section of the Act the literacy
test will be suspended. We do not feel that this doubt can prevent
plaintiffs from having standing to challenge both sections, when
it is undisputed that one or the other section will apply in the
near future, and when the risk that either one will apply is sub-
stantial. The question raised by section 201, therefore, becomes
only an aspect of the issue of ripeness.

1 Section 4(b) of the Voting Rights Act as amended reads, “A
determination . . . of the Director of the Census under this section
. . . shall not be reviewable in any court . . .” We consider that
it would be incorrect to read this provision as permitting the
Census Director to delay making a determination whether New
York County fell within the coverage formula until after the
November election. Granted that waiting for the 1970 census
figures would give a more accurate estimate of New York popu-
lation in 1968, see note 14 supra, such a delay would frustrate a
statute written to go into effect immediately. Accuracy of estimate
cannot be so paramount a claim when the 50 per cent figure
approved in South Caroling v. Katzenbach, 883 U.S. 301 (1966),
was obviously an arbitrary, though rational, effort at line-draw-
ing. Congress could have given the Census Director the power
to wait indefinitely for the 1970 figures, but any court would
hesitate, we feel, to read such a result into the innocuous language
of section 4(b).
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statute in time to prevent irremediable harm to plain-
tiffs becomes difficult.”” Finally, upon our view of

17 Nothing in note 16 supra should be taken as suggesting
that it is not appropriate for the Census Director to continue
to wait for the 1970 census figures, so long as a determination
on the best available figures is made in time for the November
elections. But it is just this delay which will leave plaintiffs
little time for judicial action and appeals. We are not unaware
that the court system can act rapidly in special emergencies,
but we do not feel that this possibility binds us to refuse con-
sideration of this issue. There is a countervailing interest in
the stability of election procedures during the time immediately
preceding an election.

To be sure, a finding of ripeness in this case carries with
it the possibility that between the date of our opinion and the
November election the Census Director will receive the 1970
figures and determine that New York County does not fall
within the coverage formula. If not an argument against
reaching the merits before such a determination, this may sug-
gest that we should withhold our opinion until it is more
likely that the 1970 figures will not be forthcoming in time
for the election. It seems to us that the answer to this sugges-
tion lies in our function as the base court in an expedited
judicial procedure specially enacted by Congress for cases
which seek to enjoin the enforcement of an Act of Congress.
28 U.S.C. §§1253, 2282, 2284. Any delay on our part in a
case like the one at hand reduces the amount of time that
the Supreme Court will have for consideration of the issues
in the case. If it is appropriate for a court to delay issuing
an opinion as suggested, we feel that it must be the last court
in the line of appeals which exercises this discretion.

As a final point, it may seem peculiar to speak of “ir-
remediable harm” when it appears that section 201 of the
amended Act will ban New York’s literacy test whatever our
decision on section 4(a). See note 15 supra. But we may take
judicial notice of the fact that provisions of the Voting Rights
Act Amendments of 1970 are on appeal before the Supreme
Court and are set for argument before the election. The con-
stitutional bases for section 4 as amended and section 201 are
different, so it is possible that section 201 will be struck down
while the constitutionality of section 4 is upheld or not reached
by the court. Here again, the imminence of the election mili-
tates in favor of our reaching the merits.
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the merits of the amendments to section 4, there is
no reason for waiting for the issue to be presented
in a more ‘“concrete situation,’”” ** rather than on cross
motions for summary judgment. All these considera-
tions persuade us that in the exercise of the discretion
required of us in injunctive and declaratory action,”
we may appropriately find this controversy ripe for
adjudication.

The constitutionality of the amendments to section }

Section 1 of the Fifteenth Amendment provides:
““The right of citizens of the United States to vote
shall not be denied or abridged . . . by any State on
account of race, color, or previous condition of
servitude.” Section 2 provides: “The Congress shall
have power to enforce this article by appropriate leg-
islation.” The Court in South Carolina v. Katzenbach
faced the argument that the Kifteenth Amendment
permits only the judiciary to strike down state statutes
and procedures—that “to allow an exercise of this
authority by Congress would be to rob the courts of
their rightful constitutional role.” * This argument
was emphatically and unanimously rejected by the
Court.”

18 See Toilet Goods Assn. v. Gardner, 387 U.S. 158 (1967).

19 See Abbott Laboratories v. Gardner, 387 U.S. 136, 149
(1967).

20383 U.S. at 325. i

21 Justice Black concurred and dissented, but his disagree-
ment was on other grounds. He specifically agreed with the
Court’s holding that Congress had acted properly under sec-
tion 2 in enacting the Voting Rights Act of 1965.

“ ..82 of the Amendment unmistakably gives Congress
specific power to go further and pass appropriate legislation
to protect this right to vote against any method of abridge-
ment no matter how subjtle.” 383 U.S. at 855.
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By adding [§ 2], the Framers indicated that
Congress was to be chiefly responsible for im-
plementing the rights created in § 1. “It is the
power of Congress which has been enlarged.
Congress is authorized to enforce the prohibi-
tions by appropriate legislation. Some legisla-
tion is contemplated to make the [Civil War]
amendments fully effective.”” Ex parte Virginia,
100 U.8S. 339, 345.*
The measure of congressional power under the en-
forcement provision of the Fifteenth Amendment is
““the same as in all cases concerning the express
powers of Congress with relation to the reserved
powers of the State.””® The test, then, is that enun-
ciated by Chief Marshall in McCulloch v. Maryland,
4 Wheat. 316, 421 (1819):

Let the end be legitimate, let it be within the
scope of the constitution, and all means which
are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist
with the letter and spirit of the constitution,
are constitutional.

The essential question for the Court, accordingly,
was whether Congress had enacted a statute which
was a rational means of effectuating the constitutional
prohibition of racial discrimination in voting.* Given
the history of disecrimination in the use of voting
tests in the South, the Court found ample reason
to find that the congressional enactment was an ap-
propriate means of protecting the right to vote. Most
important, it was appropriate to tie coverage of the

22 Id. at 325-26.

23 Id. at 326.

2¢The argument that the Act was prohibited by the Consti-
tution would have to rest on the conclusion that the Constitu-
tion vested power over voter qualifications exclusively in the
States. See pp. 2425 infra.
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statute to the percentage turnout or registration for

the 1964 election.
The formula eventually evolved to describe [the
areas affected by the Act] was relevant to the
problem of voting diserimination, and Congress
was therefore entitled to infer a significant
danger of the evil in the few remaining States
and political subdivisions covered by § 4(b)
of the Act.”

There can be no doubt after South Carolina V.
Katzenbach that Congress acted within its section 2
power in enacting the 1970 Amendments to section 4.
If it was appropriate for Congress in 1965 to base
coverage on a 50 per cent standard and the most
recent presidential election, then plaintiffs have a
heavy burden if they wish to persuade us that it is
inappropriate for Congress to base coverage again
on the most recent presidential election when, in 1970,
it is extending the original Act for five years. Plain-
tiffs have shown no significant difference between the
two elections. Nor do we read the Court’s opinion in
South Carolina v. Katzenbach as relying upon certain
unique characteristics of the 1964 election.”® It may
be true, as plaintiffs claim, that New York County

25 383 U.S. at 329.

26 The Court did say the following:

“The areas listed above, for which there was evidence of
actual voting discrimination, share two characteristics incor-
porated by Congress into the coverage formula: the use of
tests and devices for voter registration, and @ voting rate in the
196}, presidential election at least 12 points below the national
awverage.”

383 U.S. at 330 [emphasis added]. As the only such reference
in an opinion which repeatedly emphasized the general ration-
ality of tying coverage under the statute to the voting rate, we
cannot say that it precludes the 1970 Amendment.
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does not have a history of diserimination in the use
of its literacy tests.”” Nevertheless,

[t]ests and devieces are relevant to voting d1s-
crimination because of their long history as
tool for perpetrating the evil; a low voting rate
is pertinent for the obvious reason that wide-
spread disenfranchisement must inevitably af-
fect the number of actual voters. Accordingly,
the coverage formula is rational in both prac-
tice and theory.”

We uphold the 1970 Amendments to section 4 of the
Voting Rights Act of 1965.”

II. KATZENBACH ?¥. MORGAN

We turn now to the case which followed South
Carolina v. Katzenbach by three months and which
constitutes the most important opinion by the Supreme
Court on the question of congressional power under

# Under Section 4(a), 42 U.S.C. §1973b(a), if plaintiffs can
prove their claim in the United States District Court for the.
District of Columbia, their county may be exempted from the
section 4(a) prohibition. But see Gaston County v. United
States, 395 U.S. 285 (1969), discussed at p. 27 infra, and Sec-
tion 201 of the Voting Rights Act as amended, note 53 infra.

2 South Carolina v. Katzenbach, 383 U.S. at 330.

» Plaintiffs also challenge the 1970 Amendments to section
5 of the Voting Rights Act of 1965. See Appendix B infra.
They alleged in their complaint that section 5 as amended
would affect New York County, but defendants denied any
immediate impact, and the provision played no further part in
this litigation. Since plaintiffs have made no showing that sec-
tion 5 is likely to be applied to any specific law, regulation or
procedure of New York County, we think that at the very least
they have not demonstrated that their claim is ripe for in-
junctive and declaratory relief. We therefore dismiss without
prejudice those parts of plaintiffs’ counts which challenge the
amendments to section 5.
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the enforcement provisions of the Civil War Amend-
ments. Katzenbach v. Morgan, 384 U.S. 641 (1966),
was a declatory judgment action brought by New
York voters joined by the state attorney general to
challenge the constitutionality of section 4(e) of the
Voting Rights Act of 1965.*° That section provided
that no state could bar any person from voting solely
on grounds of Knglish illiteracy if that person could
demonstrate that he had been educated in an Ameri-
can-flag school “in which the predominant classroom
language was other than English.” The sole practical
effect of section 4(e) was to enfranchise Puerto
Ricans living in New York State who had been barred
from voting by that state’s literacy requirement.”
In upholding the constitutionality of section 4(e),
the Court applied to section 5 of the Fourteenth
Amendment—“The Congress shall have power to en-
force, by appropriate legislation, the provisions of this
article”—the doctrine enunciated in South Carolina
v. Katzenbach. The question before the Court was not
the constitutionality of the New York law, but the
following:
Without regard to whether the judiciary would
find that the Equal Protection Clause itself
nullifies New York’s English literacy require-
ment as so applied, could Congress prohibit
the enforcement of the state law by legislating
under §5 of the HFourteenth Amendment? In
answering this question, our task is limited to
determining whether such legislation is, as re-
quired by § 5, appropriate legislation to enforce
the Equal Protection Clause.”

%0 49 U.S.C. §1937b(e).

1 N.Y. coNsT., Art. IT, § 1; N.v. ELECTION LAW § 150, 168. See
note 7, supra.

2 Katzenbach v. Morgan, 384 U.S. at 650.
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And once again, the Court quoted Chief Justice
Marshall:

Let the end be legitimate, let it be within the
scope of the constitution, and all means which
are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist
with the letter and spirit of the constitution,
are constitutional.*
Thus far, the Court was only repeating its unani-
mous opinion in South Carolina v. Katzenbach. Yet
two members of the Court dissented strongly from the
conclusion that section 4(e) was an appropriate en-
actment to enforce the Equal Protection Clause. Jus-
tices Harlan and Stewart agreed that
. . . $5 most certainly does give to the Con-
gress wide powers in the field of devising re-
medial legislation to effectuate the amendment’s
prohibition on arbitrary state action . . .,*

but they found the South Carolina doctrine inappli-

cable.
Section 4(e) . .. presents a significantly dif-
ferent type of congressional enactment. The
question here is not whether the statute is ap-
propriate remedial legislation to cure an es-
tablished violation of a constitutional command,
but whether . . . a particular state practice or,
as here, a statute is so arbitrary or irrational as
to offend the command of the Equal Protection
Clause . . . .*

In Lassiter v. Northampton County Board of Elec-

tions, 360 U.S. 45 (1959), the Court had upheld a

state’s English literacy requirement against constitu-

tional attack. Therefore, said Mr. Justice Harlan,

38 McCulloch v. Maryland, 4 Wheat. 316, 421 (1819).
% 384 U.S. at 666.
% Id. at 667.
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I do not think it is open to Congress to limit
the effect of that decision as it has undertaken
to do by §4(e). In effect the Court reads §95
of the Fourteenth Amendment as giving Con-
gress the power to define the substantive scope
of the Amendment. If that indeed be the true
reach of §5, then I do not see why Congress
should not be able as well to exercise its ¢ o
‘‘diseretion”” by enacting statutes so as in effect
to dilute equal protection and due process deci-
sions of this Court.”

The doubts and fears expressed by the dissenting
Justices have not heen stilled in the four years since
Katzenbach v. Morgan.”” Accordingly, although this
court is bound to follow the opinion of the Court, the
importance of the general question, as well as the
importance of the particular issues presented by the
statute in this case, demands that we examine care-
fully the justifications that the Court gave for holding
that section 4(e) may be regarded as an enactment
‘“to enforce the Equal Protection Clause.”

The majority opinion gave two grounds for sustain-
ing section 4(e). First:

[Section] 4(e) may be viewed as a measure to
secure for the Puerto Rican community residing
in New York nondiscriminatory treatment by
government—both in the imposition of voter
qualifications and the provision or administra-
tion of governmental services . . . .

Section 4(e) may be readily seen as ‘‘plainly
adapted to furthering these aims of the Equal
Protection Clause. The practical effect of § 4(e)
is to prohibit New York from denying the right

% 1d. at 668.

37 See, e.g., statement and testimony of Dean Louis H. Pol-
lak, Yale Law School, Hearings on Lowering the Voting Age to
18 Before the Subcomm. on Constitutional Amendments of the
Senate Judiciary Comm., 91st Cong., 2d Sess. 249-73 (1970).
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to vote to large segments of its Puerto Rican
community. . . . This enhanced political power
will be helpful in gaining nondiscriminatory
treatment in public services for the entire
Puerto Rican community. Section 4(e) thereby
enables the Puerto Rican minority better to ob-
tain’’ perfect equality of civil rights and equal
protection.*

This may be described as the ‘‘remedial” or ‘“amelio-
rative’’ rationale of Katzenbach v. Morgan. The poten-
tial evil—discrimination by government against an
ethnic minority—is so clearly within the Equal Pro-
tection Clause as to need no discussion. Given that,
the Court gave Congress wide latitude in choosing
means to protect against the evil.

It was well within congressional authority to
say that this need of the Puerto Rican minority
for the vote warranted federal intrusion upon
any state interests served by the English liter-
acy requirement. It was for Congress ... to
assess and weigh the various conflicting con-
siderations . . .* It is not for us to review the
congressional resolution of these factors. It is
enough that we be able to perceive a basis upon
which the Congress might resolve the conflict as
it did.* [ Emphasis added. ]

While this rationale seems well within the expansive
reading of Congress’s power given in South Caro-

3 384 U.S. 651-53.

9 . the risk of pervasiveness of the discrimination in
governmental services, the effectiveness of eliminating the state
restriction on the right to vote as a means of dealing ‘with the
evil, the adequacy or availability of alternative remedies, and
the nature and significance of the state interests that would be
affected by the nullification of the English literacy requirement
as applied to residents who have successfully completed the
sixth grade in a Puerto Rican school.”

384 U.S. at 653.

w]d.
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lina v. Katzenbach, Mr. Justice Harlan was correct in
noting that an additional step had been taken. In the
provisions of the Voting Rights Act of 1965 upheld in
South Carolina, Congress had suspended state literacy
tests concerning which there was a showing of great
danger—based on past experience—that they would be
diseriminatorily applied. In Katzenbach, however, the
connection between suspended state statute and possi-
ble discrimination was more tenuous. The first ra-
tionale, then, showed that the court seriously intended
to give wide scope to Congress’s ameliorative powers.
On the other hand, the role of judicial review re-
mained clear. As the often repeated quote from Justice
Marshall specifies, a court must make the initial—and
independent—judgment whether the evil attacked by
Congress is one which comes within the scope of the
Kqual Protection Clause.* Second, when purporting
to act under section 5 of the Fourteenth Amendment,
Congress may not itself deny persons equal protection
or due process of law; such a claim would present
another question concerning which a court is not
bound to give unusual deference to congressional judg-
ment.”* Only after these preliminary decisions does the
loose “able-to-perceive-a-basis’ test enter as the stand-
ard for review of the appropriateness of the means
Congress has chosen.

The second rationale for the Court’s decision in
Katzenbach was stated very differently and does not
stem so directly from South Carolina v. Katzenbach.

4 Sge United States v. Guest, 383 U.S. 745, 783-85 (1966).

42 See 384 U.S. at 651 n.10, quoted at p. 22 infra. While
primarily directed at Mr. Justice Harlan’s criticism of the
second rationale, énfra, this footnote appears in the Court’s
opinion before either rationale is presented. :
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‘We think it necessary to quote extensively from the
Court’s opinion:

The result is no different if we confine our
inquiry to the question whether §4(e) was
merely legislation aimed at the elimination of
an invidious discrimination in establishng voter
qualfications. We are told that New York’s
English literacy requirement originated in the
desire to provide an incentive for non-English
speaking immigrants to learn the English lan-
guage and in order to assure the intelligent
exercise of the franchise. Yet Congress might
well have questioned . . . whether these were
actually the interests being served. Congress
might have also questioned whether denial of a
right deemed so precious and fundamental in
our society was a mnecessary or appropriate
means of encouraging persons to learn English,
or of furthering the goal of an intelligent exer-
cise of the franchise. Finally, Congress might
well have concluded that as a means of further-
ing the intelligent exercise of the franchise, an
ability to read or understand Spanish is as
effective as ability to read English for those
ito whom Spanish-language newspapers and
Spanish-language radio and television programs
are available to inform them of election issues
and governmental affairs. Since Congress under-
took to legislate so as to preclude the enforce-
ment of the state law, and did so in the context
of a general appraisal of literacy requirements
for voting, see South Carolina v. Katzen-
bach . , to which it brought a specially
1nformed leglslahve competence, it was Con-
gress’ prerogative to weigh these competing
considerations. Here again, it is enough that we
perceive a basis upon which Congress might
predicate a judgment that the application of
New York’s English literacy requirement to
deny the right to vote to a person with a sixth
grade education in Puerto Rican schools in
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which the language of instruction was other
than English constituted an invidious discrimi-
nation i violation of the Equal Protection
Clause.” [Emphasis added.]
This we may call the “discretionary” rationale of
Katzenbach v. Morgan, and it is here that the Court’s
granting to Congress the “power to define the sub-
stantive scope’ of the Kqual Protection Clause has
seemed so potentially dangerous. The Court took pains,
however, to limit congressional discretion under this
rationale as it had under the first. Footnote 10, 384
U.S. at 651 reads:

Contrary to the suggestion of the dissent, . . .
§ 5 does not grant Congress power to exercise
discretion in the other direction and to enact
“statutes so as in effect to dilute equal protec-
tion and due process decisions of this Court.”
‘We emphasize that Congress’ power under § 5 is
Hmited to adopting measures to enforee the
guarantees of the Amendment; § 5 grants Con-
gress no power to restrict, abrogate, or dilute
these guarantees. . . .*

This footnote surely makes clear that when Congress
has purported to act under this second rationale, but
a plaintiff comes to court alleging that the congres-
sional enactment denies him equal protection or due
process of law, then a question has been presented
upon which the court must make a independent judg-
ment, giving Congress no more deference than is usual
when such constitutional claims are made.*® Whatever

4 384 U.S. at 653-56.

¢ This note was cited by the Court in Shapiro v. Thompson,
394 U.S. 618, 641 (1969).

4 It might seem that more deference than usual wil be
given Congress when the enactment is claimed to abridge an
equal protection right. For in Katzenbach v. Morgan itself, the
Court met the objection that section 4(e) diseriminates against
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rationale Congress acts under, it is not permitted to
abridge individual rights which the Supreme Court
has in the past or would now protect.

The point of the ‘‘discretionary rationale,”” we
think, is to permit Congress to make distinctions which
the judicial branch of government, with its special
obligation to make only principled decisions, would
find difficult or impossible.** Congress can take a more
generous view of the Equal Protection Clause than
the courts, up to the point at which other persons’
fundamental rights begin to be abridged; it cannot
take a narrower view.”” It is by no means clear that
to permit Congress such discretion is more ‘‘unusual’
or ‘“‘dangerous to the federal system” than to apply

Spanish speaking citizens educated in non-American flag schools
by observing that section 4(e) was a “reform” measure and
that “reform may take one step at a time.” 384 U.S. at 657.
Still, deference is not the only explanation for the Court’s
decision here. We note in passing that in Shapiro v. T hompson,
394 U.S. 618, 641 (1969), the Court said, “Congress may not
authorize the States to violate the Equal Protection Clause.”
Failure to prohibit is not necessarily authorization; therefore
the Court’s approval of section 4(e) would suggest nothing
about the constitutionality of New York’s continuing to dis-
criminate in voting against Spanish speaking citizens educated
abroad—from the point of view of the Court or from the point
of view of Congress.

We do not pretend that this approach to Katzenbach w.
Morgan is original. For one perceptive article supporting a
similar analysis, see Robert A. Burt, Miranda & Title II1: A
Morganatic Marriage, 1969 sup. cr. REV. 81,

7 t may be that in certain areas there is no room for con-
gressional discretion—that the state laws are constitutional
under the Court’s interpretation of the Equal Protection Clause
and any act of Congress striking them down would violate the
Xqual Protection Clause in a different way. This will not be
typical, however, and we think that our discussion of the provi-
sions of the 1970 Amendments indicates the very separate nature
of the two questions.
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the remedial rationale, which permits Congress to
create criminal sanctions where all agree the eourts
would have no power under section 1 of the Kour-
teenth or Fifteenth Amendments.*® The application of
the remedial rationale in Katzenbach v. Morgan itself
indicates the breadth of congressional power on that
theory. When Congress acts under either rationale,
the courts will have a difficult task in allowing Con-
gress its legitimate power under the enforcement pro-
visions of the Fourteenth and Fifteenth Amendments,
and at the same time keeping that power within con-
stitutional bounds. But it is certainly not apparent
that the task cannot be done, consistently with the
principles of judicial review developed in our law.

We turn now to the remaining provisions of the
Voting Rights Act Amendments of 1970.

IIl. APPLYING THE KATZENBACH ?. MORGAN RATIONALES

" The remaining provisions of the 1970 Amendments
strike down, in order, state literacy requirements, cer-
tain state residency requirements for voting in presi-
dential elections, and certain state age requirements.
Just over five years ago, Justice Harlan could still say
in dissent: ~

Anyone not familiar with the provisions of
the Fourteenth Amendment, the history of that
Amendment, and the decisions of the Court in
this constitutional area, would gather from
today’s opinion that it is an established consti-
tutional tenet that state laws governing the
qualifications of voters are subject to the limita-
tions of the Equal Protection Clause. Yet any
dispassionate survey of the past will reveal that
the present decision is the first to so hold.*

4 See United States v. Price, 383 U.S. 745 (1966).
# Carrington v. Rash, 380 U.S. 89, 97 (1965) (opinion of the
Court by Mr. Justice Stewart).
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No similar doubts about the state of the law could be
held today. Holding Virginia’s poll tax unconstitu-
tional in 1966, the Court said:
[O]nce the franchise is granted to the elector-
ate, lines may not be drawn which are inconsis-
tent with the Equal Protection Clause of the
Fourteenth Amendment. . . . Our cases demon-
strate that the Equal Protection Clause . . .
restrains the States from fixing voter qualifica-
tions which invidiously diseriminate.®
Just a few months ago, in an opinion concurred in by
the eight then active members of the Court, that quota-
tion was echoed. Moreover, the Court said,
[t]he right to vote, as the citizen’s link to his
laws and government, is protective of all funda-
mental rights and privileges. . . . And before
that right can be restricted, the purpose of the
restriction and the assertedly overriding inter-
ests served by it must meet close constitutional
serutiny.”™
In short we are not here dealing with issues to which
the application of the Equal Protection Clause is far-
fetched or surprising. Plaintiffs’ historical argument
that the Equal Protection Clause may not be applied
to voting or to voter qualification laws has been re-
solved against them.” With that question decided,
there are few issues indeed to which any notion of
equality could have so eentral an application as the

right to vote.
The ban on literacy tests

Section 201 of the Voting Rights Act as amended
suspends until August 6, 1975, the use of literacy tests

% Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665—
66 (1966).
st Evans v. Cornman, 398 U.S. 419, 422 (1970).
% Reynolds v. Sims, 377 U.S. 533 (1965), and cases cited
supra.
406-108—70—4
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and any similar “test or device” in any state in which
such tests are not already suspended by operation of
section 4(a) of the Act.” Fifteen states will be im-
mediately affected by this provision.*

Although the Supreme Court upheld against con-
stitutional attack the North Carolina literacy test in
Lassiter v. Northampton County Board of Elections,
360 U.S. 45 (1959), such requirements have been put

3 Section: 201(a) reads:

“Prior to August 6, 1975, no citizen shall be denied, because
of his failure to comply with any test or device, the right to
vote in any Federal, State, or local election conducted in any
State or political subdivision of a State as to which the pro-
visions of section 4(a) of this Act are not in effect by reason
of determinations made under section 4(b) of this Act.”

The grammar of this sentence at first leads one to think that
a state like Alaska—whose literacy test was banned under sec-
tion 4(a) because it fell within the 50 per cent coverage for-
mula, but which sued successfully in court to have the ban
lifted—would not fall under the terms of section 201(a). All
the briefs in this case have assumed that between section 4(a)
and section 201 all literacy tests in the country would be pro-
hibited. Since the language of the provision can be read to
reach this result, and since we have seen nothing in the hear-
ings or debates to suggest that Congress clearly intended to en-
act the other, more peculiar, result, we have assumed, without
deciding, that all literacy tests which are not already prohibited
do fall under Section 201.

We note that the date when the period of suspension under
Section 201 is to end corresponds to the time of operation of
subsection 4(a) as amended.

s Literacy tests are suspended by section 201 in Alaska, Ari-
zona (except Yuma County), California, Connecticut, Delaware,
Maine, Massachusetts, New Hampshire, New York, Oregon,
Washington, Wyoming, and 61 counties of North Carolina.
Moral character provisions are suspended in Connecticut and
Idaho. See House Hearings, supra note 8, at 90. Hawaii’s liter-
acy test has been repealed. HAWAIT REV. sTAT. § 11-4, as amended
(1969).
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in a precarious position by the Court’s opinion in
Gaston County v. United States, 395 U.S. 285 (1969).
There the county brought an action under section 4(a)
of the Voting Rights Act to escape suspension.” The
Supreme Court concluded that in such an action
it is appropriate for a court to consider whether
a literacy or educational requirement has the
“effect of denying . .. the right to vote on ac-
count of race or color” because the State or
subdivision which seeks to impose the require-
ment has maintained separate and inferior
schools for its Negro residents who are now of
voting age.*®
There is little question that the principle of this case
has serious implications for many areas of the country
outside the South.”” Accordingly, we feel there is no
need to make an extensive review of the hearings and
findings of Congress to convince ourselves that there
1s a basis upon which Congress could predicate a judg-
ment that state literacy requirements, at this point in
time in our society, constitute an invidious diserimi-
nation in violation of the Equal Protection Clause.
Even the remedial rationale of Katzenbach v.
Morgan is persuasive here. The ban on literacy tests
is plainly adapted to enabling the Negro minority,
for example, to obtain ‘‘nondiscriminatory treatment
by government.” The remedial nature of section 201
is further suggested by its expiration in five years.
Thus not only its legislative history but its actual

35 The provision for escaping suspension is described at p. 6
supra. See also Appendix B infra.
36 395 U.S. at 293.

57 See, e.g., Hobsen v. Hansen, 269 F. Supp. 401 (D.D.C.

1967), aff’d in part and remanded sub nom. Smuck v. Hobson,
408 F.2d 175 (1969).
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effect is closely tied to that paradigmatic remedial
statute, the original Voting Rights Act of 1965.%®

Abolition of durational residency requirements in Presidential
elections

Section 202(b) of the Voting Rights Aect as
amended states that Congress has found it necessary,
to secure and enforce certain constitutional rights of
citizens,

(1) to completely abolish the durational resi-
dency requirement as a precondition to voting
for President and Vice President, and (2) to
establish nationwide, uniform standards rela-
tive to absentee registration and absentee ballot-
ing in presidential elections.
Section 202(c) enacts the abolition of such durational
residency requirements. Section 202(d) requires each
state to provide for the registration of all otherwise
qualified residents who apply at least 30 days before
a presidential election. Section 202(e) provides that
any otherwise qualified person who moves to a state
or political subdivision within 30 days of a presi-
dential election and who is not eligible to vote in his
new location must be allowed to vote for President
and Vice President, in person or by absentee ballot,
in the state or subdivision in which he previously
resided. The net result of these provisions is to make
it possible for any otherwise qualified person to vote
in a presidential election, regardless of the date at
which he changes his residence.

38 Plaintiffs argue that section 201 covers areas that do not
have histories of discriminatory use of literacy tests, and that
unlike under section 4(a), there is no escape from the section
201 ban. It was not irrational for Congress to take account
of the potential for discriminatory use of literacy tests, and to
take note of the difficulty that states would have of proving
nondiscriminatory use in the future.
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In Dreuding v. Devlin, 380 U.S. 125 (1965), the
Supreme Court summarily affirmed a distriet court
decision * upholding a one-year residency require-
ment which applied to presidential elections. In 1969,
the Court 'dismissed as moot another challenge to a
state’s six-month residency requirement for voting in
such elections,” but the two dissenting members of
the Court reached the merits. Justice Marshall with

Justice Brennan concurring, said:

It seems to be clear that Drueding is not good
law today . . .

... [1]f it was not clear in 1965 it is clear
now that once a State has determined that a
decision is to be made by popular vote, it may
exclude persons from the franchise only upon
a showing of a compelling interest, and even
then only when the exclusion is the least
restrictive method of achieving the desired
purpose.”

We think that nothing need be added to Mr. Justice
Marshall’s thorough discussion of the interests at
stake to permit us to conclude that Congress could
find that durational residency requirements violate the
Equal Protection Clause.” A state’s interest in at-

5934 F. Supp. 721 (D. Md. 1964).

¢ Hall v. Beals, 396 U.S. 45 (1969).

%1 ]d. at 52.

%2 The opposing state interests he discussed were the state’s
parochial interest in the outcome of the election, insuring that
the new resident understands local issues, protecting against
non-resident voting, and administrative convenience.

It should be noted that while the qualifications for electors
of members of Congress are tied in the Constitution to the
qualifications of electors for the state legislatures, art. I, § 2, the
provision regarding selection of the President merely says:
“Fach State shall appoint, in such manner as the legislature
thereof may direct, a number of electors . . .” for the purpose
of choosing a President and Vice President. Art. IT, § 1. There-
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tempting to guarantee that every voter be familiar
with local issues before he votes for President can-
not be described as compelling, when measured
against the importance of the right to the transient
citizen. And the argument from administrative con-
venience seems weak when a substantial majority of
the states permit registration by at least some classes
of citizens up to the thirtieth day prior to a presi-
dential election.” The scheme devised by Congress to
apply uniformly throughout the country is an obvi-
ously rational means of ensuring that unnecessarily
long residency requirements are not put into effect
by states, and of simplifying for the voter the task
of determining where he is permitted to vote.

Reducing the woting age 18 in Federol, State and local
elections

Section 302 of the Voting Rights Act as amended
reads:

Except as required by the Constitution, no citi-
zen of the United States who is otherwise quali-
fied to vote in any State or political subdivision
in any primary or in any election shall be
denied the right to vote in any such primary or
election on account of age if such citizen is
eighteen years of age or older.

In considering this provision, we are met at the out-
set by the argument that section 2 of the Fourteenth
Amendment constitutes a limitation upon the general

fore, while a state may have a compelling interest in local elec-
tions and tailor its voter qualification laws accordingly, it does
not follow that equally strict qualifications for voting in
presidential elections are required.

¢ See 116 Cong. Rec. 3543 (daily ed., March 11, 1970) (mem-
orandum on registration closing days submitted by Senator
Goldwater).
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language of section 1 and prevents an interpretation
of “equal protection” which leads to a prohibition of
state laws fixing the voter qualification age at 21
years. Section 2 reads:

Representatives shall be apportioned among the
several States according to their respective
numbers, counting the whole number of persons
in each State, excluding Indians not taxed. But
when the right to vote at any election for the
choice of electors for President and Vice Presi-
dent of the United States, Representatives in
Congress, the Executive and Judicial officers of
a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants
of such State, being twenty-one years of age,
and citizens of the United States, or in any way
abridged, except for participation in rebellion,
or in other crime, the basis of representation
therein shall be reduced in the proportion
which the number of such male citizens shall
bear to the whole number of male citizens
twenty-one years of age in such State. [Em-
phasis added.]

Initially, we note that what this section provides for
is the reduction in representation in Congress for
those states which deny the right to vote to a speci-
fied class of citizens. Thus the enactment itself places
no limitation whatsoever upon the application of sec-
tion 1. In fact, though, the class specified in section 2
reflects closely the voter qualification laws with respect
to age, sex, and crime in the states at the time of the
ratification of the Amendment. Several arguments
then can be made for limiting section 1.

Mr. Justice Harlan, dissenting in Reynolds v.
Sims, 377 U.S. 533, 589 (1964), argued that section 2
showed that section 1 was not intended to apply to
voting at all. Alternatively, section 2 may show that
section 1 was not intended to apply to state voting
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qualification laws. Whatever the strength of these his-
torical arguments, they have been consistently re-:
jected by the Supreme Court.” What is left, then, is
to argue that the specific mention of particular bases
for limiting the franchise manifests an understanding
by the Framers that states could appropriately limit
their electorate in those ways. Given the previous de-
cisions of the Supreme Court which foreclose the
issue of the Framers’ intent with respect to some as-
pects of the application of the Fourteenth Amend-
ment to voting, we think that only a very contrived
argument could be presented that the Framers’ under-
standing in regard to age, sex, and crime was suffi-
ciently clear to restrict the meaning of section 1.

In his scholarly discussion of the legislative history
of the Equal Protection Clause and section 2 of the
Fourteenth Amendment, Judge MacKinnon concludes
that whether the Framers intended to approve 21 as
the legal voting age is a question that must remain
unanswered. We fully concur. But whatever the
Framers’ understanding, the essential point for us is
that they did not enact it into law. What they did was
to guard against increased Southern representation
in Congress from the end of the Three-Fifths Com-
promise,” while at the same time providing for a
severe sanction if any state diseriminated against
voters in the manner most likely to oceur at that time.
We hold that section 2 has no limiting effect on the
general language of section 1 with respect to voter

& Harper v. Virginta Bd. of Elections, 333 U.S. 663 (1966) ;
Carrington v. Rash, 380 U.S. 89 (1965); Ewvans v. Cornman,
398 U.S. 419 (1970).

® coNsT., art. I, § 2, cl. 3. See William W. Van Alstyne, The
Fourteenth Amendment, The Right to Vote, and the Under-
standing of the Thirty-ninth Congress, 1965 Sup. Ct. Rev. 33,
44, .
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qualifications, and thus no limiting effect on congres-
sional power under section 5.%

The sole question remaining in this case, then, is
the following: Is the congressional determination that
denying the right to vote to otherwise qualified citizens
between the ages of 18 and 21 constitutes an invidious
discrimination in violation of the Equal Protection
Clause utterly lacking in rational support? Surely
this is, as Mr. Justice Frankfurter observed in another
setting, “one of those rare instances where to state
the question is in effect to answer it.””* The funda-
mental importance of the right to vote is clear from
the cases we have already cited. The hearings in
Congress and the briefs in this case contain extensive
citations of the maturity of 18-year-olds, their high
level of education in comparison with voting citizens
of the past, the extent to which state laws already
treat them as mature adults, and their awesome duties
to the country under federal law. We do not find it
necessary to specify the weight that must be given

% The only meaning we can attach to the first phrase of
section 302 of the Voting Rights Act as amended (“Except as
required by the Constitution, . . .”) is that Congress meant to
defer to the courts the resolution of this controversy concerning
the effect of section 2. We think, however, that even in the
absence of this phrase, the judicial branch would be required
to decide this question independently. Whether section 2 limits
section 1 is a narrowly legal question in the sense that it in-
volves neither the appropriateness of certain action to secure a
constitutional right, nor the establishing of a legal classification
where complex sociological judgments regarding the invidious-
ness of a discrimination must be evaluated. A contrary decision
to the one we have reached on section 2 would mean that the
Equal Protection right is inapplicable to voters under 21. Sec-
tion 802 then would be beyond Congressional powers under
section 5 of the Fourteenth Amendment.

87 Goesaert v. Cleary, 335 U.S. 464, 465 (1948).



54

these various factors when we review—under even
the loosest standard—a congressional extension of the
franchise to younger citizens. For the rationality of
the congressional determination was virtually uncon-
tested in this case, in the congressional debates, and
in the public debate, of which we may take judicial
notice.

Two sorts of arguments have dominated the field of
opposition to section 302. On the one hand, the fear
is expressed that Congress might later deny the vote
to 18-year-olds. This is a danger precisely treated by
footnote 10 of majority opinion in Katzenbach v. Mor-
gon,®” and it is clear that Congress would have a very
difficult time justifying this enactment under sec-
tion 5.° A related, but different fear is that Congress
will simply repeal section 302. Whatever standard of
review is applied to such congressional action,” 18-
year-old citizens would certainly then be able to renew
their judicial attack on any state law that went back
into effect and denied them the vote. The difficult
question whether these laws fall of their own weight

8 See p. 22 supra.

¢ There is no indication in the opinions of the Supreme Court
that it would require other than the same “compelling interest”
that it requires from the states when citizens are being denied
the right to vote. Congress would be in an even more difficult
position if it were trying to deny the right to vote to a group
to which some states had decided to grant it. Would Congress
be acting to enforce the Equal Protection Clause? It is diffi-
cult to construct an argument that permitting 18-year-olds to
vote denies fundamental rights to those over 21 or discriminates
against them invidiously.

" Here, as in note 45 supre, we might observe that failure to
prohibit a state practice is not necessarily authorization of that
practice. See also the discussion of section 2 of the Fourteenth
Amendment supre, and Shapiro v. Thompson, 394 U.S. 618
(1969) ; ¢f. Reitman v. Mulkey, 885 U.S. 967 (1967).
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under section 1 of the Fourteenth Amendment, which
Congress by enacting section 302 has rendered it un-
necessary for the Supreme Court to decide, would then
have to be resolved.

On the other hand, the fear is expressed that Con-
gress, in an ecstasy of reform will prohibit states from
denying the vote on the basis of age to those over 12,
over 5, and so forth. Perhaps Congress could decide
that age is an impermissible basis for classification
for the purposes of voting. We do not mean to belittle
this fear, nor to belittle the concerns which could lead
Congress to consider such apparently farfetched re-
forms. All we say now is that such measures—on a
gradually increasing scale—will pose different ques-
tions. It may well be irrational for Congress to de-
scribe as an invidious discrimination a voting qualifi-
cation which excludes a class the vast majority of
which have no serious appreciation of the issues typi-
cally involved in a national, state or local election.
‘We have seen no indication that opposition to grant-
ing the vote to 18-year-olds is based on such an
argument.

We hold, accordingly, that section 302 of the Voting
Rights Aect as amended was an approprite exercise of
congressional power.

Davip L. BazrLon,
Chief Judge.
WiLLiAM B. BRYANT,
District Judge.

C.A. No. 1862-70—Christopher v. Mitchell

MacKinwNoN, Circuit Judge: eoncurring in part and
dissenting in part: I join the foregoing opinion ex-
cept for its treatment of Title I, section 4 (relating
to the trigger provisions for the literacy tests) because
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T view plaintiffs’ attack on that section to be prema-
ture. I also have some additional views concerning the
constitutionality of Title I11.

TITLE I—THE TRIGGER PROVISIONS

Section 4(b) of the Voting Rights Amendments of
1970 provides, inter alia:

‘., . the provisions of subsection (a) [See.
4(a) of the Voting Rights Act of 1965] shall
apply in any State or any political subdivision
of a State which (i) the Attorney General de-
termines maintained on November 1, 1968, any
test or device, and with respect to which (i)
the Director of the Census determines that less
than 50 per centum of the persons of voting age
residing therein were registered on November 1,
1968, or that less than 50 per centum of such
persons voted in the presidential election of No-
vember 1968.”” (Emphasis added).

The requirement that the Director of the Census
shall determine the factual matters specified in the
statute requires such determination to be made con-
cerning facts which existed on November 1, 1968. With
respect to this statutory requirement the Director of
the Census advised the Assistant Attorney General of
the United States by letter of July 27, 1970 * that the
Census Bureau ‘‘could not in good conscience make

*The determinations made in accordance with this section
indicate the states or subdivisions which are to be subject to
§4(a) (suspending literacy tests), § 5 (requiring prior approval
of changes in voting laws) and §6 (relating to federal exam-
iners) of the Act. Section 6 is not under attack in the instant
case and plaintiffs’ challenge to § 5 has been dismissed because
it is premature. As used herein, the term “trigger provisions”
refers to §§4 (a) and (b) because they together operate to sus-
pend the operation of literacy tests in certain states and politi-
cal subdivisions.

2 See majority opinion, footnote 14.
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the determinations without the benefit of new bench-
mark data. New benchmark data [would] be uni-
formly provided by the 1970 census.” He added, it was
necessary for the Census Bureau ‘‘to wait for the re-
sults of the 1970 census’’ which would not become
available for New York until ‘“toward the end of the
year.””* We are thus faced with the fact that the per-
son designated by Congress in the statute to make the
required important determinations that trigger the
application of the Aect has stated, in effect, that he
cannot make a good faith determination of the re-
quired facts until later in the year when the necessary
underlying data will be available, and with the fact
that the required determination has not been made.
In the fact of this recognition of the non-existence
of the underlying factual material from which the
statutory determination, in the opinion of the Census
Director, must be made, and also the non-existence of
the statutory determination by the Director, the ma-
jority opinion in footnotes 16 and 17 questions
whether the Director of the Census has diseretion to
“delay” making the determination on the “best avail-
able figures.”” In my view it is not a question of discretion
for the Director but a matter of what the statute
directs him ‘to determine and the date concerning
which such determination must be made. In this re-
spect the statute is very definite. He must determine
the necessary facts involving population, registrations
and voting as of November 1, 1968. And he has stated
that he cannot do this in good conscience until the
1970 census figures are available. Footnotes 16 and 17

371d.

+To wait until then is not to delay. Delay would only occur
if he failed to make his necessary decision within a reasonable
time after the necessary data was available.
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suggest, in effect, that the Census Director, lacking
the necessary 1970 data, should make the determina-
tions on the basis of the 1960 census figures and im-
plies that the court might so direct him to make his
determination.” But the statute designates the Census
Director as the person to make the decisions, and not
this court or any other person. Furthermore, the de-
cision of the Census Director on the matter is final
and conclusive and “not reviewable in any court.” ¢ It
1s accordingly my opinion that there is no basis for the
court in this case to question the Director’s prelimi-
nary decision as to what underlying factual data he
needs to permit him to make the statutory determina-
tion committed to his unreviewable judgment.

The court’s opinion, however, does not go so far as
to order the Director to make the determination on
the basis of the 1960 data. Rather, it states:

[I]t is clear that there is a danger that Section
4(a) will apply to New York County, whenever
the determination is made by the director of
the census. Plaintiffs’ assertions to this effect
were uncontested by defendants.

3This would be the substantial equivalent of requiring a
court to decide a case before all the evidence is in.

¢ Sec. 4(b) of the Voting Rights Act of 1965, 79 Stat. 438,
42 U.S.C. §1973b(b) (Supp. V, 1969), reads in part:

“A determination or certification of the Attorney General or
of the Director of the Census under this section or under sec-
tion 1973d or 1978k of this title shall not be reviewable in any
court and shall be effective upon publication in the Federal
Register.”

The language of the statute is sufficiently definite to preclude
the operation of the general presumption of reviewability. See
Shilling v. Rogers, 863 U.S. 666 (1960); Calderon v. Tobin,
88 U.S. App. D.C. 134, 187 F. 2d 514, cert. denied, 341 U.S. 985
(1951). See generally, 4 K. DAVIS, ADMINISTRATIVE LAW TREATISE
§28.15 (1958).
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In my view this holding that we are required to
accept plaintiffs’ factual assertions, which are con-
tained in his brief and which do not even rise to
the dignity of factual allegations in his pleadings,
is impermissible. First, the court is denied the power
to substitute its factual determination, or that of
the plaintiff, for that of the Census Director by
section 4(b) of the Voting Rights Act of 1965." This
section, as above stated, prohibits the court from
reviewing the Director’s determination and, in my
opinion, even his preliminary determination that he
cannot make the required determination without the
1970 census figures, is a “determination . . . under
this section [§4(b)]”® of the Act. Secondly, the
statute requires the determination to be made by
the Census Director and that admittedly has not
been made.

It seems clear that Congress intended a good faith
determination to be made by the Director and that
until the necessary underlying facts are available
from which such determination can be made by the
person designated by the statute it would not be
sufficient to substitute a determination or mere alle-
gation by another person which admittedly is based
on factual data that the person designated by the
Act considered to be inadequate. It is obvious that
such would not be a determination by the Director
of the Census.

Further, the statute directs that the Director of
the Census shall “determine’’ the required factual
matters. To determine something means ““to fix con-
clusively or authoritatively . . . to settle a question
or controversy . ...” Under its preferential dictionary

7 See note 6 supra.
8 J1d.
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definition the word means an authoritative decision
on the matter involved. WEBSTER’S NEW INTERNATIONAL
DICTIONARY 616 (3d ed. 1961). A secondary meaning
of the word is ‘““to establish casually.” It is apparent
from the context of this statute, and the vital impor-
tance of the matters that flow from the determination,
that Congress intended to direct that an authoritative
and not a casual determination was to be made. The
determination was not to be a guess.’ That is the
difference between what footnote would substitute
for the Director’s determination and my view of what
the Act requires.

In sum, in my view of this proceeding in its present
context, we are dealing with a motion for summary
judgment in which it is admitted that the 1970 census
figures are not available. It is also admitted that the
Director of the Census has decided that he cannot
make an accurate determination of the facts he is
directed to make by the Act until the 1970 figures are
available and necessarily that he has not made such
determination. All this supports the conclusion that
plaintiffs’ attack on section 4 at the present time is
premature. The essential facts are not presently
known, the required determinations have not been
made, and the requirements of ‘the statute that the
matter be determined on the basis of the stated facts
as of November 1, 1968, and not on some other basis,
cannot be evaded by substituting for the required facts
conclusory allegations which all know have no true
basis in fact. I would accordingly grant the motions
of the Attorney General and of the New York City
Board of Elections for summary judgment and dismiss

°T differ with the statement in the majority opinion which
infers that “accuracy” of the determination is not essential.
See note 16 of the majority opinion.
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Counts 7 and 8 for failure to state a claim upon which
relief can be granted. Sece South Carolina v. Katzen-
bach, 383 U.S. 308, 317 (1966) ; Toilet Goods Ass’n V.
Gardner, 387 U.S. 158, 162 (1967); Davis v. Ichord,
— U.S. App. D.C. —, — F. 2d — (No. 23426, Aug. 20,
1970) (Leventhal, J., concurring).’® This suggested
disposition of this phase of the case would, of course,
not preclude any of the plaintiffs or others from
bringing a suit after the Director of the Census has
made the statutory determinations.

Another question is presented by that portion of the
majority opinion which suggests because there is a
substantial likelihood that Title I may apply to New
York County that we should accordingly decide now
upon its constitutionality. However, in view of our
disposition of section 201, and since sections 4 and 5
raise difficult constitutional questions even beyond
South Carolina v. Katzenbach, supra, the possibility
that Title I will eventually become applicable to New
York County does not justify us in undertaking to de-
cide these issues at this time.

TITLE II—THE 18-YEAR-OLD VOTING PROVISION

In addition to the reasons announced in the majority
opinion in my view there are additional reasons for
holding that the 18-year-old voting provision eontained
in section 302 of the 1970 Amendments is within the
power of Congress conferred by the Fourteenth
Amendment. It was argued before this court that the

10 The issues involved in Title I were almost totally ignored
in both the briefs and at oral argument. Nevertheless, with
respect to §4(a), I agree with the majority opinion that there
is probably a case or controversy in the narrow sense and thus
rest my disagreement on what I view to be a proper exercise
of discretion by this court.

406-103—70——35.
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framers of the Fourteenth Amendment did not intend
it to apply to voter qualifications and that the states,™
under our consitutional system, would retain the ex-
clusive power in that area. In support of this conten-
tion, plaintiffs referred to remarks made in ‘the
congressional debates which preceded the passage of
the Fourteenth Amendment. The most emphatic state-
ment to this effect was that made by Representative
Bingham of Ohio, a member of the Joint Committee
on Reconstruection and the author of section 1 of the
Fourteenth Amendment:

Allow me, Mr. Speaker, in passing, to say that
this amendment takes from no State any right
that ever pertained to it. No State ever had the
right, under the forms of law or otherwise, to
deny any freeman the equal protection of the
laws or to abridge the privileges and immuni-
ties of any citizen of the Republic, although
many of them have assumed and exercised the
power, and that without remedy. The amend-
ment does not give, as the second section shows,
the power to Congress of regulating suffrage
in the Several States.

The second section excludes the conclusion
that by the first section suffrage is subjected to
congressional law . . . .*2

1Tt is impliedly admitted by all the arguments that the strict
language of the Fourteenth Amendment is broad enough to
cover voter qualifications. Thus, the only means of escaping
such interpretation is to prove a controlling contrary intention
by those who caused it to be adopted, or to rely upon the
effect of other provisions of the Constitution upon the provi-
sions of the Amendment, or a combination of both.

2 Cong. Globe, 39th Cong., 1st Sess. 2542 (1866). A number
of other references to the congressional debates to the same
general effect are set forth in the dissenting opinion of Mr.
Justice Harlan in Reynolds v. Sims, 377 U.S. 533, 595-602
(1964). See also Van Alstyne, The Fourtecenth Amendment, The
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Bingham also remarked :

To be sure we all agree, and the great body of
the people of this country agree, and the com-
mittee thus far in reporting measures of re-
construction agree, that the exercise of the

“Right” to Vote, and the Understonding of the T hirty-ninth
COongress, 1965 Sup. Ct. Rev. 33.

Rep. Bingham did, however, recognize the right of the peo-
ple of each state to have a repubhcan form of government.
Cong. Globe 39th Cong., 1st Sess. 2542 (1866). Others con-
tended that the Constitution conferred upon Congress the power
to regulate suffrage so as to prevent widespread disenfranchise-
ment. For example, Rep. Lawrence of Ohio, in discussing the
Civil Rights Bill, stated :

“A State Whlch denies to half its citizens, not only aIl politi-
cal, but their essential civil rights, recognized and confirmed
by the national Constitution and described in this bill, has
ceased to be republican in form, and the Constitution has made
it the duty of Congress to ‘guarantee’ such form of govern-
ment. This it may do by law in this form.”

Cong. Globe, 39th Cong., 1st Sess. 1836-37 (1866). Rep. Eliot
of Massachusetts, discussing the precurser to §2 of the Four-
teenth Amendment, stated :

“[Wihile the Constitution now says that Congress shall
guaranty to every State a republican form of government, this
amendment as reported by the committee admits by implica-
tion that, although a State may so legislate as to exclude these
multitudes of men, not on account of race or color, but on
account of property, yet, nevertheless, she would have a
republican form of government, and that Congress will not and
ought not to interfere.”

Id. at 407. See also Van Alstyne, supra at 49-53, containing
the views of Farnsworth of Illinois, Shellabarger of Ohio, Cook
of Illinois and Julian of Indiana. The Supreme Court held that
the question of what constitutes a republican form of govern-
ment is a political question for the Congress alone to answer.
Luther v. Borden, 48 U.S. (7 How.) 1 (1849). See also Baker v.
Carr, 369 T.S. 186, 209-32 (1962); Ohio ex rel. Bryant v.
Akron Metropolitan Park District, 281 U.S. 74, 80 (1930);
Mountain Timber Co. v. Washington, 243 U.S. 219, 234 (1917).
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elective franchise, though it be one of the
privileges of a citizen to the Republie, is exelu-
sively under the control of the States.”

Senator Howard, who was also a member of the Joint
Committee, also indicated very strongly that section
1 did “not give to either of these classes [whites or
blacks] the right of voting.” He remarked,

The right of suffrage is not, in law, one of the
privileges or immunities thus secured by the
Constitution. It is merely the creature of law.
It has always been regarded in this country as
the result of positive local law, not regarded as
one of those fundamental rights lying at the
basis of all society and without which a people
cannot exist except as slaves, subject to a
depotism [sic].™

He later remarked:

The committee were of opinion that the
States are not yet prepared to sanction so fun-
damental a change as would be the consession
of the right of suffrage to the colored race. We
may as well state it plainly and fairly, so that
there shall be no misunderstanding on the sub-
jeet. It was our opinion that three fourths of
the States of this Union could not be induced to
vote to grant the right of suffrage, even in any
degree or under any restriction, to the colored
race. . . .

The second section leaves the right to regu-
late the elective franchise still with the States,
and does not meddle with that right.”

However, the congressional debates also reflected a
number of statements by other members of Congress

3 Cong. Globe, 39th Cong., 1st Sess. 2542 (1866).

14 Jd. at 2766.

1 Jd. It is clear that these remarks of Senator Howard were
addressed to the “privileges and immunities” portion of sec-
tion 1 and to section 2 and not to the equal protection provision.
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who placed a different interpretation upon the lan-
guage used in the Amendment. These are gathered in
an article by Professor Van Alstyne. The remark
with the greatest force and weight to this effect was
that may by Representative Rogers of New Jer-
sey, also a member of the Joint Committee on
Reconstruction:

[ The proposed Amendment] provides that no
State shall make or enforce any law which shall
abridge the privileges or immunities of citizens
of the United States; nor shall any State de-
prive any person of hfe liberty, or property
without due process of law, nor deny any per-
son within its jurisdiction the equal protection
of the laws. What are privileges and immuni-
ties? Why, sir, all the rights we have under
the laws of the country are embraced under the
definition of privileges and immunities. The
right to vote is a privilege. The right to marry
i1s a privilege. The right to contract is a privi-
lege. The right to be a juror is a privilege. The
right to be a judge or President of the United
States is a privilege. I hold if [the proposed
Amendment] ever becomes a part of the funda-
mental law of the land it will prevent any State
from refusing to allow anything to anybody
under this term of privileges and immunities.”

The foregoing quotations must be read in light of
the fact that there appear to have been two bodies of
thought prevalent in Congress at the time concerning
congressional power to regulate suffrage. One group
was of the opinion that Congress had some power

% See note 12 supra.

17 Cong. Globe, 39th Cong., 1st Sess. 2538 (1866). Others who
voiced similar sentiments included Rep. Boyer of Pennsyl-
vania, id. at 2467, Rep. Phelps of Maryland, id. at 2398, and
Rep. Niblack of Indiana, id. at 2465.
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over suffrage qualifications by Art. IV § 4™ guaran-
teeing a republican form of government; by Art. 1
§ 4, cl. 1** giving Congress power to ‘“make or alter”
state regulations as to ““the times . . . and manner of
holding elections for Senators and Representatives’”;
and by the provision of Art. I §2, cl. 1* which re-
cites that the House of Representatives shall be com-
posed of members ‘‘chosen . . . by the people of the
several states.” (Emphasis added.) Members of this
group who contended that the Fourteenth Amendment
did not confer power on Congress to regulate suffrage

18g.8. consT. Art. IV §4:

“The United States shall guarantee to every State in this
Union a Republican Form of Government, and shall protect
each of them against Invasion; and on Application of the Leg-
islature, or of the Executive (when the Legislature cannot be
convened) against domestic Violence.”

®y.8. const. Art. T §4, cl. 1:

“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each State
by the Legislature thereof; but the Congress may at any time
by Law make or alter such Regulations, except as to the Places
of chusing Senators.”

In Minor v. Happersett, 88 U.S. (21 Wall.) 162, 171 (1875),
Chief Justice Waite recognized the possible role of Congress
when he commented on Art. I §4 of the Constitution:

“Tt is not necessary to inquire whether this power of super-
vision thus given to Congress is sufficient to authorize any in-
terference with the State laws prescribing the qualifications of
voters, for no such interference has ever been attempted. The
power of the State in this particular is certainly supreme wuntil
Congress acts.” (Emphasis added.)

20g.s. const. Art. I §2, cl. 1:

“The House of Representatives shall be composed of Mem-
bers chosen every second Year by the People of the several
States, and the Electors in each State shall have the Qualifica-
tions requisite for Electors of the most numerous Branch of
the State Legislature,”
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were not necessarily contending that Congress was to
be powerless in the area.” The other group did not
consider that the Constitution conferred any power
in Congress to deal with voter qualifications. Doubt-
lessly, this latter group relied heavily upon the provi-
sions of Art. I, §2, e¢l. 1% that for the House of
Representatives ‘‘the electors in each State shall have
the Qualifications requisite for Klectors of the most
numerous Branch of the State Legislature.”” In effect
this allowed the state legislatures to set voter qualifi-
cations. Some of this group argued that the Four-
teenth Amendment contained the potential to confer
powers over voter qualifications upon Congress.”

The passage of the Amendment thus did not find all
parties in agreement on the precise effect it had on
the power of the states to regulate suffrage. Nor was
the debate ended by the submission of the Amend-
ment to the states and its subsequent ratification.

During the debates which preceded the passage of
the Fifteenth Amendment, it was argued by Senator
Doolittle of Wisconsin that such Amendment was
necessary because the Fourteenth had left state con-
trol over suffrage unimpaired.”* Senator Sumner of
Massachusetts, on the other hand, argued that the
Fifteenth was unnecessary because the guarantees it
contained had already been effected by the Fourteenth

4 See note 12 supra.

2 Id.

23 See note 17 supra. The assertion of these numerous differ-
ing constructions which were prevalent in Congress contem-
poraneously with the formulation of the amendment should have
alerted those who asserted a different construction to the neces-
sity of including a specific exemption for elections if they de-
sired to exempt elections from the normal meaning of the words
used.

2 Cong. Globe, 40th Cong., 3d Sess., App. 152 (1869).
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Amendment.” Representative Stevens in 1868 also
expressed a similar view although he had not done so
explicitly in the congressional debates on the Four-
teenth Amendment.*

It thus appears that the legislative history of the
Fourteenth Amendment is ineconclusive and cannot be
relied upon to fully support either contention or to fur-
nish a dependable basis for interpreting the Amend-
ment. See Afroyim v. Rusk, 387 U.S. 253, 267 (1967).
Compare Adamson v. California, 332 U.S. 46, 68-123
(1947) (Black, J., dissenting) and Crosskey, Charles
Fairman, “Legislative History,”” and the Constitu-

25 Cong. Globe, 40th Cong., 3d Sess. 1008 (1869).

2 In support of a bill, grounded in §1 of the Fourteenth
Amendment, to prohibit the states from denying the right to
vote on account of race, Rep. Stevens remarked :

“Since the adoption of the fourteenth amendment . . . I have
no doubt of our full power to regulate the elective franchise,
so far as it regards the whole nation, in every State of the
Union, which, when tried, I hope, will be so formed as to be
beneficial to the nation, just to every citizen, and carry out
the great designs of the of the framers of the Government,
according to their views expressed in the Declaration of
Independence. . . .

“The fourteenth amendment, now so happily adopted, settles
the whole question and places every American citizen on a
perfect equality so far as merely national rights and questions
are concerned. . . .

“If by the amended Constitution every American citizen is
entitled to equal privileges with every other American citizen,
and if every American citizen in any of the States should be
found entitled to impartial and universal suffrage with every
other American in any State, then it follows as an inevitable
conclusion that suffrage throughout this nation is impartial
and universal so far as every human being, without regard to
race or color, shall be found concerned, an dso far as it affects
the whole nation.”

Cong. Globe, 40th Cong., 2d Sess. 196667 (1868).
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tional Limitations on State Authority, 22 U. CHI. L. REV.
1 (1954) weth Fairman, Does the Fourteenth Amend-
ment Incorporate the Bill of Rights? The Original
Understanding, 2 STAN. L. REV. 5 (1949). In the Con-
gress itself there were conflicting opinions as to the
effect of what they were doing by the language of the
Amendment as adopted and these variable opinions
have persisted 'to the present day. This requires us to
rely heavily upon the ordinary meaning of the words
used.

This is no less true of the questlon of the proper
age for voting than it is for voting in general. The
argument has been made here and in Congress that
because section 2 of the Fourteenth Amendment pre-
scribed a penalty for states which denied the vote to
persons over twenty-one, that this precluded a finding
that it was a denial of equal protection to deny the
vote to persons under twenty-one.”

However, as the majority points out, section 2 of
the Fourteenth Amendment provides a specific remedy
for a specific type of abuse. It does not purport other-
wise to establish the age for voting. In addition, mem-
bers of Congress had differing views concerning the
reason that twenty-one was considered an appropriate
voting age. Representative Schenck of Ohio, respond-
ing to a suggestion that representation in Congress
should be based on population, suggested that it should
be based on suffrage, and that suffrage should be

% See statement and testimony of Dean Louis Pollak, Yale
Law School. Hearings on S.J. Res. 7 et al., before the Subcom-
mittee on Constitutional Amendments of the Senate Judiciary
Committee, 91st Cong., 2d Sess. 249-73 (Comm. Print 1970);
letters from Professors Bickel, et al. and Casper, 116 Cong Rec.
H5648-49 (daily ed. June 17, 1970)

406-103—70——6
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limited to male citizens over twenty-one years of age.
He stated his reason for choosing twenty-one:

I take twenty-one years of age because, 1 be-
lieve, in every State in the Union that has al-
ways been and is now the line between the adult
and the minor.*

[Iln every country, the age of majority, not
being a thing which is settled by natural right,
is to be settled according to the best exercise
of discrimination on the subject, and the best
consideration that is to be given to questions of
expediency by those who framed the institutions
of that Government.”

Senator Poland of Vermont considered the question
of the voting age to be capable of differing answers:

[W]e all know that many females are far better
qualified to vote intelligently and wisely than
many men who are allowed to vote; and the
same is true of many males under twenty-one.
. . . The truth is that the whole system of suf-
frage in any republican State is wholly artifi-
cial, founded upon its own ideas of the number
and class of persons who will represent the
wishes and interests of the whole people.”

Others during the same era attached more signi-
ficance to the age limit. During the debates concern-
ing the qualifications for suffrage in the Distriet of
Columbia, Senator Morrill of Maine remarked:

“Manhood suffrage” to define it, is simply to
state the conditions of manhood the state

- ** Cong. Globe, 39th Cong., 1st Sess., App. 298 (1866).
But the line between adult and minor was, in his view,
a line to be drawn pragmatically: :

»Jd.

30 Id. at 2962.
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of an adult male grown to full size and
strength. . . . In most nations, for purposes
of war, it is a male person between the ages
of eighteen and forty-five years. Among the

Eivilians it was from fourteen to twenty-
ve. . ..

The fatal objection to “manhood suffrage’
is that the right is based on physical develop-
ment, like arms bearing, while the act [of
voting] itself necessarily implies intelligence,
discretion, intellectual development.

* * * * *

The American principle favors the right of
suffrage for the male citizen of full age, sup-
posed to be based upon the law and usage
that at this age he becomes free of the tutelage
of family and is free to manage his own
affairs.

In a similar vein, Senator Bayard of Delaware re-
marked during the debates over the Fifteenth
Amendment:

[TThe age is fixed arbitrarily at twenty-one,
founded no doubt upon the principle that the
human passions develop more rapidly than the
intellectual and the reflecting powers, and that
the control over the passions is not sufficient
under the age of twenty-one to trust men with
the exercise of the franchise. The result would
be personal conflicts and riots at elections,
becoming so general that to avoid anarchy the
people would accept despotism. There are boys
of eighteen who might be safely entrusted with
suffrage, but no tribunal could be possibly
organized to determine fairly on individual
exceptions. . . . To use the slang of the day,
the community has not yet been educated up
to the idea because some boys of eighteen may

31 Cong. Globe, 39th Cong., 2d Sess. 40 (1866).
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have more intellect and self-control than the

- average man of forty, and be quite competent
to exercise the franchise of voting, that there-
fore all boys of eighteen ought to enjoy the
franchise. But in this age of progress ... no
prediction can be made as to when this ques-
tion will seriously arise.*

Other quotations, on both sides of the question, can
be found.** When they are totaled, however, they do
not definitely answer the question of the proper age
for voting any more than other remarks indicate
conclusively whether or not the Fourteenth Amend-
ment was intended to apply to voting at all.

The usual caveats concerning the use of legislative
history in statutory interpretation * apply with similar
force to attempts to interpret constitutional amend-
ments. However, there is a difference in that the views
of the ratifying states as to the meaning of the
Amendment may not correspond to the views of the
people who drafted and debated the provision in Con-
gress and because their approval is necessary to its
adoption their intention is also material.®* The states
would be inclined to make independent judgments
concerning the meaning of the Amendment based on
the language of the Amendment itself. The current
meaning of the Amendment must be determined,
therefore, from the words themselves, their origin and

32 Cong. Globe, 40th Cong., 3d Sess., App. 168 (1869).

3 See, e.g., Cong. Globe, 89th Cong., 2d Sess. 43 (1866) (Re-
marks of Senator Willy of West Virginia).

3¢ See A. Bickel, Politics and the Warren Court 212 (1965).
See generally, Frankfurter, Some Reflections on the Reading of
Statutes, 47 coLuM. L. REV. 52T (1947).

3 This seems to have been recognized by the drafters of the
Fourteenth Amendment themselves. See the remarks of Rep.
Stevens, Cong. Globe, 39th Cong., 1st Sess. 2459 (1866).
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“line of growth’’ * as much as, if not more than, from
the intentions of the men who wrote them as those
intentions are revealed in congressional debates.

Not only is there no showing, therefore, that the
Fourteenth Amendment precludes a congressional
enactment setting the voting age at eighteen, but there
1s abundant evidence that Congress had the power
to interpret that Amendment for itself and to pass
legislation in keeping with its interpretation.*” This it
has done here and it is my opinion that in doing so it
has acted within its constitutional power as presently
interpreted by the Supreme Court.*”

GeorGE E. MacKINNoON,
Circutt Judge.

3 Qompers v. United States, 233 U.S. 604, 610 (1914) (per
Holmes, J.). See also Harper v. Virginia Board of Elections,
383 U.S. 663, 669 (1966) (“Notions of what constitutes equal
treatment for purposes of the Equal Protection Clause do
change.”).

% The results might be subject to different treatment in the
courts, depending upon the provision of the Constitution under
which Congress acts; but the necessity for a member of Con-
gress, or Congress itself, to interpret the Constitution occurs
almost daily. That duty arises with respect to every piece of
legislation. See generally ». MORGAN, CONGRESS AND THE CON-
stITUTION (1966).

T see no necessity for discussing the extreme suggestion
that Congress might prohibit states from denying the vote to
those over 12, over 5 and so forth or that Congress could
decide that age is an impermissible basis of classification for
voting purposes. See majority opinion at 35. Rebutting such
arguments emphasizes them beyond their merits.






APPENDIX B

VOTING RIGHTS ACT AMENDMENTS OF 1970, P.L. 91—285,
84 STAT. 314

An Act

To extend the Voting Rights Act of 1965 with re-
spect to the discriminatory use of tests, and for
other purposes.

Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Con-
gress assembled, That this Act may be cited as the
“Voting Rights Act Amendments of 1970”.

* * * * *
“Sec. 6. The Voting Rights Act of 1965 (79 Stat.
437, 42 USC 1973 et seq.) is amended by adding at the
end thereof the following new titles:

* * * * *

“PITLE ITI—REDUCING VOTING AGE TO EIGHTEEN IN
FEDERAL, STATE, AND LOCAL ELECTIONS

“DECLARATION AND FINDINGS

“Sgc. 301. (a) The Congress finds and declares that
the imposition and application of the requirement
that a citizen be twenty-one years of age as a precon-
dition to voting in any primary or in any election—

“(1) denies and abridges the inherent constitu-
tional rights of citizens eighteen years of age but
not yet twenty-one years of age to vote—a par-
ticularly unfair treatment of such citizens in view

(75)
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of the national defense responsibilities imposed
upon such citizens;

““(2) has the effect of denying to citizens eight-
een years of age but not yet twenty-one years of
age the due process and equal protection of the
laws that are guaranteed to them under the four-
teenth amendment of the Constitution; and

“(3) does not bear a reasonable relationship to
any compelling State interest.

“(b) In order to secure the constitutional rights set
forth in subsection (a), the Congress declares that it
is necessary to prohibit the denial of the right to
vote to citizens of the United States eighteen years of

age or over.
“pROMIBITION

“Sec. 302. Except as required by the Constitution,
no citizen of the United States who is otherwise quali-
fied to vote in any State or political subdivision in
any primary or in any election shall be denied the
right to vote in any such primary or election on ac-
count of age if such citizen is eighteen years of age or

older.
“ENFORCEMENT

“Src. 303. (a)(1) In the exercise of the powers
of the Congress under the necessary and proper clause
of section 8, article I of the Constitution, and sec-
tion 5 of the fourteenth amendment of the Constitu-
tion, the Attorney General is authorized and directed
to institute in the name of the United States such
actions against States or political subdivisions, includ-
ing actions for injunctive relief, as he may determine
to be necessary to implement the purposes of this
title.
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“(2) The district courts of the United States shall
have jurisdiction of proceedings instituted pursuant
to this title, which shall be heard and determined
by a court of three judges in accordance with 'the
provisions of section 2284 of title 28 of the United
States Code, and any appeal shall lie to the Supreme
Court. It shall be the duty of the judges designated
to hear the case to assign the case for hearing and
determination thereof, and to cause the case to be in
every way expedited.

“(b) Whoever shall deny or attempt to deny any
person of any right secured by this title shall be fined
not more than $5,000 or imprisoned not more than five
years, or both.

“PEFINITION

“*Sec. 304. As used in this title the term ‘State’ in-
cludes the Distriet of Columbia.

“EFFECTIVE DATE

“Sec. 305. The provisions of title IIT shall take
effect with respect to any primary or election held on
or after January 1, 1971.”

Approved June 22, 1970.






APPENDIX C
ARTICLE I, CONSTITUTION OF OREGON (1968)

§ 2. Every citizen of the United States is entitled to
vote in all elections not otherwise provided for by
this Constitution if such citizen:

(a) Is 21 years of age or older

* ¥ %
.

* * * * * ' * *
ARTICLE VI, CONSTITUTION OF TEXAS

§ 1. [as amended, 1954]. Classes of persons not allowed to
vote

Section 1. The following classes of persons shall not
be allowed to vote in this State, to wit:

First: Persons under twenty-one (21) years of age.

Second: Idiots and lunatics.

Third: All paupers supported by any county.

Fourth: All persons convieted of any felony, sub-
ject to such exceptions as the Legislature may make.

§ 2. [as amended, 1968]. Qualified elector; registration;
absentee voting

Sec. 2. Every person subject to none of the fore-
going disqualifications who shall have attained the
age of twenty-one (21) years and who shall be a citi-
zen of the United States and who shall have resided
in this State one (1) year next preceding an election
and the last six (6) months within the district or
county in which such person offers to vote, shall be
deemed a qualified elector ; provided, however, that be-
fore offering to vote at an election a voter shall have
registered annually, but such requirement for regis-
tration shall not be considered a qualification of an
elector within the meaning of the term ‘“qualified
elector’ as used in any other Article of this Constitu-

(79)
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tion in respect to any matter except qualification and
eligibility to vote at an election. Any legislation en-
acted in anticipation of the adoption of this Amend-
ment shall not be invalid because of its anticipatory
nature. The Legislature may authorize absentee vot-
ing. And this provision of the Constitution shall be
self-enacting without the necessity of further legis-
lation.
TEXAS ELECTION CODE

Article 5.01. Classes of persons not qualified to vote

The following classes of persons shall not be allowed
to vote in this state:

1. Persons under twenty-one years of age.

2. Idiots and lunaties.

3. All paupers supported by the county.

4. All persons convicted of any felony except those
restored to full eitizenship and right of suffrage or
pardoned.

Art. 5.02 [as amended, 1968]. Qualification and require-
ments for voting

Every person subject to none of the foregoing dis-
qualifications who shall have attained the age of
twenty-one years and who shall be a citizen of the
United States and who shall have resided in this state
one year next preceding an election and the last six
months within the district or county in which such per-
son offers to vote, and who shall have registered as a
voter, shall be deemed a qualified elector. No person
shall be permitted to vote unless he has registered in
accordance with the provisions of this code. The pro-
visions of this section, as modified by Sections 35 and
39 of this code, shall apply to all elections, including
general, special, and primary elections, whether held
by the state, by a county, municipality, or other polit-
ical subdivision of the state, or by a political party.
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