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IN THE

SUPREME GOURT OF THE UNITED STATES

OCTOBER TERM, 1969

Case No. ..........

STATE OF ALABAMA,
Plaintiff,

VS,

ROBERT FINCH, in His Capacity as Secretary of the United States
Department of Health, Education and Welfare, and
JOHN N. MITCHELL, in His Capacity as
Attorney General of the United States,
Defendants.

MOTION FOR LEAVE TO FILE COMPLAINT

Comes the State of Alabama and, acting pursuant to
Rule 9 of the Rules of the Supreme Court of the United
States, begs leave from this Honorable Court to file its
Complaint attached hereto, which, stating a case or con-
troversy between a state and citizens of other states, is
cognizable under the ‘‘original jurisdiction’’ of this
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Honorable Court, as defined in the Constitution and
Statutes of the United States.

Respectfully submitted

ALBERT P. BREWER
Governor of Alabama

DANIEL J. MEADOR
MAURY D. SMITH

T. W. THAGARD, JR.
Attorneys for the State of
Alabama

DANIEL J. MEADOR
Box 1435
University, Alabama

GOODWYN, SMITH & BOWMAN
325 Bell Building
Montgomery, Alabama 36104
Telephone No.: 263-1033

Of Counsel



IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1963

Case No. ..........

STATE OF ALABAMA,
Plaintiff,

VS,

ROBERT FINCH, in His Capacity as Secretary of the United States
Department of Health, Education and Welfare, and
JOHN N. MITCHELL, in His Capacity as
Attorney General of the United States,
Defendants.

COMPLAINT

The State of Alabama, by its Governor, Albert P.
Brewer, brings this action against the Defendants John
N. Mitchell and Robert Finch, and for its cause of action,
states as follows:
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1. The jurisdiction of this Court is invoked under
Article III, Section 2, Clause 2 of the Constitution of the
United States, and 28 U. 8. C., Section 1251(b).

2. The Defendant John N. Mitchell is a citizen of the
State of New York and is Attorney General of the United
States, with his office in the District of Columbia. Under
Title 42 U. 8. C., Section 2000 ¢-6, he is charged with the
responsibility of initiating actions in appropriate United
States District Courts throughout the 50 states to ef-
fectuate ‘‘the orderly achievement of desegregation in
public education. . . .”’

3. The Defendant Robert Finch is a citizen of the
State of California and is Secretary of the Department
of Health, Education and Welfare of the United States.
Under Title 42, U. 8. C., Section 2000d, ef seq., he is
required to deny ‘‘federal financial assistance’’ to publig
school boards throughout the 50 states which fail to
comply with regulations (Part 80, Title 45, C. F. R.)
promulgated by said Secretary for the purpose of achiev-
ing desegregation in the public schools.

4. All public school systems in the State of Alabama,
acting in compliance with regulations issued by Defend-
ant Finch, through the Department of Health, Education
and Welfare and/or Court Orders emanating from suits
initiated by the Defendant Mitchell are in the process
of formulating and implementing plans for total de-
segregation which provide, inter alia:

(1) that all students, both black and white, must
attend integrated schools;

(ii) that virtually all schools attended by only
one race—either black or white—must be eliminated;
and
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(iii) that all schools in a school system must have
approximately the same ratio of black to white
teachers as prevails in the system as a whole,

so that, within a very short time, all schools in the State
of Alabama will be totally desegregated.

5. The Plaintiff is informed and believes and on such
information and belief avers that:

(i) the Defendant Attorney General has received
numerous written complaints, from parents or
groups of parents living in states other than Ala-
bama, asserting that children are being ‘“‘deprived
by a school board of the equal protection of the
laws’’ as deseribed in Title 42 U. 8. C., Section
2000 c-6;

(i1) said Defendant has failed or refused to in-
vestigate whether such complaints are meritorious,
whether such complainants are unable to initiate an
action, and whether ‘‘appropriate legal proceedings’’
would materially further the ‘‘orderly achievement
of desegregation in public education,”’ as he is re-
quired to do by Title 42 U. 8. C., Section 2000 c-6,
and as he has done in Alabama;

(iii) said Defendant has failed to give said school
systems notice of such complaints; and, as he is re-
quired to do by Title 42, U. 8. C., Section 2000¢-6, and
as he has done in Alabama;

(iv) said Defendant has failed to initiate appro-
priate legal actions in the various Distriet Courts to
rectify said deprivations, as he is required to do under
Title 42, U. 8. C., 2000c-6, and as he has done in Ala-

bama.

The Plaintiff is informed and believes, and on such in-
formation and belief avers that the Defendant Attorney
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(General has initiated only seven suits authorized by Title
42, U. 8. C, Section c¢-6, in states outside the States of
Alabama, Virginia, North Carolina, South Carolina, Ten-
nessee, (Greorgia, Florida, Mississippi, Louisiana, Arkansas
and Texas (these 11 states hereafter being referred to as
the ‘‘Southern States?’’).

6. The Plaintiff is informed and believes, and on such
information and belief avers that:

(1) the Defendant Robert Finch has investigated all
of the 2,994 public school districts located in the
Southern States, to determine whether such districts
have formulated and are implementing racial integra-
tion plans which comply with the regulations promul-
gated by Defendant’s Department of Health, Educa-
tion and Welfare; and,

(i1) that said Defendant has investigated for this
purpose only 46 of the thousands of school districts
located in other states.

7. In its report of January 4, 1970, a copy in part of
which is attached hereto and made a part hereof as Ex-
hibit ¢“A’’, the Department of Health, Education and Wel-
fare noted that the problem of school segregation is one
of ““nationwide’’ scope. This report reflects (Table 1-A)
that in many states outside the South—states in which no
suit has been brought by Defendant Mitchell and no in-
vestigation made by Defendant Finch—large numbers of
Negro students are attending virtually ‘‘all-negro”
schools (95 to 100 per cent negro), e. g.:



States Percentage of Negro
Students Attending

Virtually ‘‘All-Negro’’
Schools (95-1009,

Negro)
California ..................... 47.8%
Colorado .........c.cvvvuuinnn.. 45 %
District of Columbia .......... 89.2%
IMlinois .......ccvvviiniinan... 72.4%
Indiana ............... ..., 43.5%
Kansas .........coiiiiin... 31.8%
Maryland .............cooot 52.6%
Michigan ..............c...... 46.4%
Missouri .........ccovvuivenn.. 66 %
Nebraska ................. ..., 35 %
Nevada ........coviiiiina. 39.5%
New Jersey ......ccovvvvvnnnnn. 32.8%
New York .................... 35.8%
Ohio ......coiiiiviiiiinn.t. 42.8%
Oklahoma .................... 48.3%
Pennsylvania ................. 44.1%
Wiseonsin .....ovveneennennn. 24.9%

Said Report also reveals that in many school districts
outside the South, which districts have not been made the
object of a Justice Department suit or an investigation
by the Department of Health, Education and Welfare,
large numbers of negro students have been relegated to
virtually ¢‘all-negro’’ schools (95 to 100 per cent negro),

e. g.:



School District Percentage
of Negro Students
Attending Virtually
“‘All-Negro’’ Schools
(95% to 1009, Negro)

New York, N. Y. .............. 43.9%
Los Angeles, Calif. ............ 78.5%
Chicago, Il .................. 85.4%
Detroit, Michigan .............. 59.1%
Philadelphia, Pa. .............. 59.8%
Baltimore City, Md. ............ 75.8%
Cleveland, Ohio ............... 79.9%
Washington, D. C. ............ 89.2%
Milwaukee, Wise. .............. 47.5%
St. Louis, Mo, ................. 86.2%
Denver,Colo. .................. 55.3%
Boston, Mass. ................. 33.6%
Cinecinnati, Ohio ............... 33.9%
Tulsa, Okla. ................... 60.6 %
Pittsburgh, Pa. ................ 42.7%
Newark, N. J. ................ 75.8%
Oklahoma City, Okla. .......... 79.7%
Kansas City, Mo. ............. 67.3%
Buffalo, N. Y. ................ 61.1%
Wichita, Kan. ................. 47.4%
Oakland, Calif. ................ 46.9%
Omaha, Neb. .................. 38.3%
Toledo, Ohio .................. 41 %
Dayton, Ohio ................. 771%
Fresno, Calif. ................. 72.5%
Louisville, Ky. ................ 52.7%
Gary, Indiana ................. 80.8%

Plaintiff avers that, because of the Defendants’ failure or
refusal to take enforcement actions, pursuant to their stat-
utory duties, with respect to the aforenamed states and
school districts similar to that which they have taken and
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are taking in Alabama, large numbers of Negro students
in those states and distriets will continue to experience
a segregated education, whereas in Alabama, as a result
of actions taken by Defendants, virtually no Negro stu-
dent will experience a segregated education after 1969.

8. Records in the files of the Department of Health, Edu-
cation and Welfare reveal that many school systems lo-
cated outside the Southern States, which have not been
made the objects of Justice Department suits or investi-
gations conducted by the Department of Health, Educa-
tion and Welfare, are maintaining ‘‘all-negro” schools,
€. g.:

School District Number of ‘‘All-Negro’’
(99 to 1009, Negro)
Schools
Chicago, Ill. ............. ... ... ..... 208
Lios Angeles, Calif. School Dist. ...... 65
Distriet of Columbia ................. 114
Indianapolis, Ind. ................... 17
Gary, Ind ............. ... ... ..., 21
Baltimore City Public Schools, Md. .... 89
Detroit Public Schools, Mich. ........ 67
St. Louis, Mo. .........c.ovivnn..... 83
Kansas City School Distriet, Mo. ...... 19
Newark, N. J. ... ... 27
New York City Public Schools, N. Y. .. 114
Cleveland, Ohio ...................... 57
Dayton, Ohio ........................ 14
Oklahoma City, Okla. ................ 15
Philadelphia, Pa. .................... 63
Pittsburgh City, Pa. .................. 13
Milwaukee, Wise. .........coounn..... 12
Buffalo, N. Y. ... i 16

Plaintiff avers that because of Defendants’ failure or
refusal to take enforcement action, pursuant to their stat-
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utory duties, with respect to the aforenamed school sys-
tems, those school systems, and many others outside the
Southern States will continue to perpetuate many *‘all-
negro’’ schools, in violation of the Fourteenth Amendment
to the Constitution of the United States and in violation
of the Acts of Congress, the Defendants are charged with
enforcing, whereas virtnally no ‘‘all-negro’’ school will
be maintained after 1969 in the State of Alabama.

9. Records in the files of the Department of Health,
Education and Welfare reveal that many school distriets
located outside the Southern States, which have not been
made the objects of Justice Department suits or investi-
gations conducted by the Department of Health, Educa-
tion and Welfare, have not made serious attempts to in-
tegrate their faculties or to have each school in the system
reflect the ratio of white to black teachers as prevails in
the system as a whole, e. g:

School District Ratio of Number of Schools
White to Without a Single
Black Negro Faculty Member
Los Angeles, Calif. ... 6—1 228
Chicago, IIl. ........ 2—1 228
New York City, N. Y.. 9—1 221
Cleveland, Ohio ...... 2-—1 36
Columbus, Ohio ...... 9—1 49
Denver, Colo. ........ 171 80
Indianapolis, Ind. .... 6—1 108
St. Louis Metro. Area 4—1 178
Omaha, Neb. ........ 16—1 77
Patterson, N. J. ...... 9—1 42
Cincinnati, Ohio Metro. 8—1 61
Columbus, Ohio Metro. 9—1 127

Plaintiff avers that, unless the Defendants take, or are
required to take, effective enforcement actions with re-
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spect to the aforenamed school districts, those distriets
will not integrate their faculties, all in violation of the
Fourteenth Amendment to the Constitution of the United
States, the Acts of Congress which Defendants are charged
with enforcing, and the regulations promulgated by De-
fendant Finch, whereas there will be complete racial inte-
gration of all faculties in Alabama, as the result of actions
taken by Defendant Mitchell and Defendant Finch.

10. Plaintiff avers that Title IV (Title 42, U. 8. C.,
§ 2000 c-6, et seq.), and Title VI (Title 42, U. 8. C., § 2000
d, ¢t seq.) of the Civil Rights Act of 1964 (hereinafter the
“Act’’) which presecribes the Defendants’ duties, as re-
ferred to in the preceding paragraphs of this Complaint,
are applicable in all states of the United States, as is the
‘‘equal protection’’ clause of the Fourteenth Amendment
of the United States Constitution, which Titles IV and
VI of the Act were enacted to implement. Plaintiff fur-
ther avers that the Defendants have arbitrarily and dis-
criminatorily refused to apply Titles IV and VI in all
states of the United States, and have instead applied and
sought to enforce them only in Alabama and the 10 other
Southern States, in violation of the clear language and
intent of said Act, the Fifth Amendment to the Constitu-
tion of the United States, the Fourteenth Amendment to
the Constitution of the United States, and Article IV of
the Constitution of the United States.

11. The discriminatory and arbitrary actions of the
Defendants in enforcing the Act within the State of Ala-
bama, while not enforcing the Aect outside the Southern
states and thereby permitting racially segregated educa-
tion to exist in those non-Southern states, has caused and
is causing serious and irreparable harm to the State of
Alabama, its public school system, and its economy, as
follows:
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(a) Desegregation of the public school systems in Ala-
bama, pursuant to Defendants’ actions, has resulted in
administrative difficulties and confusion in those systems,
and conditions among students and teachers which make
the Alabama public schools substantially less attractive
places for school administrators and teachers to work, as
compared to schools in those states where Defendants
have not taken similar enforcement action; these circum-
stances have resulted in Alabama losing a significant
number of administrators and teachers to the public
schools in other states to the gross detriment of Alabama
schools and the quality of education afforded the children
of Alabama; and in terms of recruiting and keeping ad-
ministrators and teachers, Alabama has been put in a
position of serious competitive disadvantage with respect
to other states in which Defendants have not taken steps
to desegregate the public school systems; and

(b) The unsettling and confusing conditions brought
about in the Alabama public schools by Defendants’ en-
forcement actions have made it much more difficult to
maintain public support for the public schools and to
raise badly needed public revenue for various school sys-
tems, whereas this has not been a factor in those states
where Defendants have not taken similar enforcement
actions; and

(¢) Desegregation of the public school systems in Ala-
bama has substantially affected the quality of education
in Alabama in that thousands of students are leaving the
public schools to attend private schools, whereas this has
not occurred in states in which the Defendants have not
taken steps to desegregate the schools; and

(d) Because of the detrimental consequences of De-
fendants’ actions on the Alabama public schools, the State
is finding it increasingly difficult to attract and maintain
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new business and industry for the economie support and
well being of the people, and is experiencing a pronounced
competitive disadvantage, in attracting industry, when
compared to those states where Defendants have not taken
similar enforcement action.

12, The State of Alabama brings this action (i) in its
sovereign capacity as a state, to protect its interests in
its public school systems and its cconomy; and (ii) as
parens patriae to protect the interests of all its citizens
in their rights to a public education of reasonable quality
and in their economic well being.

13. A controversy of a justiciable nature exists between
the parties in that:

(a) the Plaintiff contends that the mandate to the
Defendants, found in Titles IV and VI of the Act,
cannot be implemented and enforced in Alabama un-
less it is also implemented and enforced in all the
other states of the United States;

while on the other hand,

(b) the Defendants contend that the mandate to
the Defendants, found in Titles IV and VI of the Aect,
can be implemented and enforced in Alabama with-
out giving it equal force in the other states of the
United States.

WHEREFORE, your Plaintiff prays:

(1) That the Defendants John N. Mitchell and Robert
Finch in their respective official capacities as Attorney
General and Secretary of the Department of Health, Edu-
cation and Welfare, be made parties Defendant to this
Bill of Complaint by appropriate legal process and be
required to plead or answer hereto in the manmer pre-
seribed by law and the rules of this Court.
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(2) That this Court will appoint a special Master to
take evidence in this cause, if any factual allegations in
this Complaint be disputed by Defendants.

(3) That upon a final hearing of this cause, this Court
will enter a Declaratory Judgment or Decree, as provided
for in Title 28 U. 8. C., Section 2001, determining and de-
claring the rights, status and legal relations of the parties
with respect to:

(i) whether the Fourteenth Amendment of the Con-
stitution of the United States applies equally in all 50
States of the United States as it does in Alabama and
the Southern States;

(i1) whether Titles IV and VI of the Act should be
construed to apply equally in all States of the United
States; and

(ii1) whether the Defendants’ application of Titles
IV and VI of the Act in Alabama, while the Defend-
ants refuse to apply Titles IV and VI in other States
which have at least as much segregation in the public
schools as Alabama, is not an unlawful and uncon-
stitutional application of Titles IV and VI of the Act
in Alabama, all in violation of the “Due Process”
clause of the Fifth Amendment of the Constitution
of the United States.

(4) That upon a final hearing of this cause, this Court
will enjoin the Defendants from:

(a) failing or refusing to discharge their duties,
prescribed in Titles IV and VI of the Act, in all States
of the United States; or

(b) alternatively, from proceeding further against
any school system in Alabama in the discharge of
their duties preseribed by Titles IV and VI of the
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Act, unless they also proceed, on an equal basis,
against all school systems similarly situated, in all
States of the United States.

(5) That this Court will grant to the Plaintiff all other
further, general and appropriate relief to which it may be
entitled under the circumstances.

Respectfully submitted

ALBERT P. BREWER
Governor of Alabama

DANIEL J. MEADOR

MAURY D. SMITH

T. W. THAGARD, JR.
Attorneys for the State of
Alabama

DANIEL J. MEADOR
Box 1435
University, Alabama

GOODWYN, SMITH & BOWMAN
325 Bell Building
Montgomery, Alabama 36104
Telephone No.: 263-1033

Of Counsel

Certificate of Service

I hereby certify that copies of the foregoing “Motion
for Leave to File Complaint” and “Complaint”, were
served upon the Solicitor General, Department of Justice,
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Washington 25, D. C.; John Mitchell, Attorney General,
Department of Justice, Washington 25, D. C.; and Robert
Finch, Secretary, Department of Health, Education and
Welfare, Washington, D. C., by depositing copies of same
in the United States Post Office, with first class postage
prepaid, addressed to the foregoing persons at the ad-
dresses described above on this the ... day of January,
1970,

............................

Attorney for the Plaintiff
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EXHIBIT “A”

HEW NEWS

U. S. Department of Health, Education, and Welfare
Office of the Secretary
Washington, D. C. 20201

GALL 962-2034
Home 965-1554

FFOR RELEASE, SUNDAY
January 4, 1970

Secretary of Health, Education and Welfare Robert
Finch said an analysis of 1968 national school survey
statistics and 1969 field audits indicate that school dis-
tricts implementing voluntary desegregation plans are
making significant and effective progress in providing an
equal educational opportunity.

In contrast with these findings, the 1968 survey dis-
played a shockingly low desegregation ratio on a na-
tional basis, with only 23.4 percent of the Negro students
in the Nation’s public elementary and secondary schools
attending schools of predominantly white (non-minority)
enrollment, and with 61 percent of the Negro students iso-
lated in 95 through 100 percent minority schools, Secre-
tary Finch said (Table 1-A).

The survey of ethnic data in schools, the first of its
kind taken on a national basis, was conducted in the Fall
of 1968. It covered all school systems with enrollments
of more than 3,000 and a sampling of smaller distriets in
every state except Hawaii, and represented a total of
43,353,567 students. HEW’s Office for Civil Rights col-
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lected the data, and completed the basic compilation last
week, on a state, regional and selected urban distriet basis.

In releasing the information, Secretary Finch stated:

‘“While it should be recognized that a number of factors
must be evaluated in determining the overall quality of
education going to racially isolated children, these figures
are indicative of the progress that has been made in
providing equal educational opportunity for thousands of
children. But this survey also points up the extensive-
ness of the problem on a nationwide basis and the need
to provide effectively for the educational rights and needs
of the disadvantaged no matter where they may be.

““This Department is committed to equal and quality
education for all children in this Nation. It is our hope
other Federal agencies along with this Department will
make use of this data, not only to determine where further
review and action under civil rights laws may be re-
quired nationally, but also as an indication of where
further assistance can be provided in the effort to im-
prove educational opportunity.’’

In 1968, there were 55 school distriets which submitted
acceptable plans under Title VI, which called for de-
segregation in the 1968-69 school year. Of the 35,815
Negro students in these districts, 31,089, or 86.8 percent,
attended schools of predominantly white enrollment. This
compared with the 23.4 percent desegregation figure na-
tionally, the 18.4 percent figure for 11 Southern states,
and the 10.5 percent figure for the 5 Southern states of
Alabama, Georgia, Louisiana, Mississippi and South Caro-
lina, and indicates the value of the Title VI program.

In 1969, the indicated volume of desegregation in for-
merly dual school system states accelerated significantly,
with more than 200 Title VI plans calling for complete
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desegregation in the 1969-70 school year accepted, and
over 100 calling for substantial desegregation steps in
the same year. The average student population in these
districts was considerably higher than in 1968. Although
precise desegregation ratios for 1969 have not yet been
collected or compiled for all districts, some early results
of audits in certain states show that among 20 distriets in
Florida which submitted plans for 1969, the desegregation
rate climbed from 45.1 percent in 1968 to 63.5 percent this
year; among 31 districts in (Georgia with acceptable plans
this year, the rate climbed from 26.6 percent to 59.7 per-
cent, and among 14 districts in Mississippi, the rate
climbed from 31.7 to 69.1 percent.

HEW administers Title VI of the 1964 Civil Rights Act
where it applies to schools, prohibiting Federal financial
assistance to any district which diseriminates on grounds
of race, color or national origin. Districts found to be
discriminating have been able to retain their Federal
funding by submitting acceptable desegregation plans.

Leon E. Panetta, Director of the Office for Civil Rights,
said, ‘‘Although desegregation ratios have improved in
certain former dual system states during the current 1969
school year, these 1968 figures do present what can be
considered the basic nationwide picture today.”’

Data was compiled in such a way as to measure the
extent to which American Indian, Negro, Oriental and
Spanish-surnamed minorities attended school with stu-
dents of their own minority plus other minorities, and
compared this rate with their enrollment in schools of
50 percent or more white, non-minority makeup.

Mr. Panetta said:

““With the aid of thousands of cooperating state and
local school officials who submitted raw data, we can



— Ad4—

see a stark portrayal of ethnic isolation in schools.
Whether a child is isolated with his own or other mi-
norities, he is still likely to suffer educationally as a re-
sult of this segregation, according to numerous education
studies.

“Tt would be our hope that this information, which
will eventually be published on a district-by-district basis,
would also be of assistance to state and local agencies and
organizations engaged in breaking down barriers of racial
isolation in education.”

Of the Spanish-surnamed students in public schools,
45.3 percent attended a school of predominantly non-
minority enrollment, while 16.6 percent were in 95 through
100 percent minority schools (Table 1-B).

American Indians surveyed attended school at a rate of
61.7 percent in schools of predominantly white, non-mi-
nority enrollment, while 16.7 percent were in 95 through
100 percent minority schools. These 177,464 American
Indian students did not include some 52,400 American
Indian students who attended schools administered by
the Interior Department’s Bureau of Indian Affairs
(Table 1-C).

Orientals attended predominantly non-minority schools
at a rate of 72.2 percent, and attended 90 through 100
percent minority schools at a rate of 8.7 percent (Table
1-D).

When the white, non-minority enrollment patterns are
compared with minorities, data shows that 2.1 percent
of the non-minority students are in 50 percent or more
minority schools, while 16.5 percent are in 100 percent
white schools. 65.6 percent are in 95 through 100 percent
white schools, however (Table 1-E).

Other findings were made on a region-by-region and
state-by-state basis. Also, data on Negroes from the 100
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largest school systems were singled out for special study
and released at this time, as were data on Spanish sur-
named students from certain appropriate districts of the
100 largest (Table 2-A, B and C; 3 A and B; 4 A and B).

In a regional study of Negro segregation, for example,
the study showed that there is a great variation in the
number of Negroes attending 100 percent minority schools,
from six heavily industrial Northern states, where 15.4
percent of the Negroes attended 100 percent minority
schools, to six Border states and the Distriet of Colum-
bia, where 25.2 percent of the Negroes attended 100 per-
cent minority schools, to five deep Southern states, where
81.9 percent of the Negroes attended 100 percent minority
schools. (This last figure is based on 431 districts in five
states out of 4,477 distriets in 17 Southern and Border
states) (Table 2-A.)

The Office for Civil Rights is preparing all of the data
gathered from school districts in the 1968 survey for
publication, and expects to prepare additional tables lead-
ing themselves to additional analysis of minority school
enrollment patterns. In the current school year, a selec-
tive survey will be made, tailored to fit the needs of
civil rights compliance agencies of the Government. In
1970-71, however, another nationwide survey is intended,
which will permit comparison with the 1968 survey.
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