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Supreme Court of the United States

OcroBer TErM, 1967
No. , Original

*

StAaTE oF NEW JERSEY,
Plaintiff,

State oF NEw Yorx and
Hupson Rapm Tuses CorporaTION, a corporation of the
State of Delaware,

Defendants.
¢

BRIEF IN SUPPORT OF MOTION FOR LEAVE
TO FILE COMPLAINT

Statement

This brief is submitted by the State of New Jersey in
support of its motion for leave to file a complaint against
the State of New York and the Hudson Rapid Tubes Cor-
poration, a citizen of the State of Delaware. The com-
plaint seeks to prevent the State of New York from fur-



ther breaching New Jersey’s rights under a Compact'
between the States by enforcing a judgment in favor of
the corporate defendant made by the New York courts in
violation of said Compact hereafter referred to as the
““ Agreement’’.

There can be no question but that this Court possesses
original jurisdiction over this suit by New Jersey against
New York and a citizen of Delaware. In an identical
situation, this Court granted Pennsylvania’s motion for
leave to file its bill of complaint against New Jersey as
well as against individually-named defendants. Pennsyl-
vania v. New Jersey, et al., 309 U. S. 628 (1940). In that
case, discussed in detail below, Pennsylvania contended
that a decision by the New Jersey courts violated a com-
pact between the States by requiring an interstate agency,
contrary to the compact, to pay damages to private liti-
gants.? Pennsylvania named the private litigants together
with New Jersey as defendants in its original action. The
basis for this Court’s jurisdiction there, as it is here, is
Article IIT of the Constitution which expressly provides
that “the supreme Court shall have original Jurisdie-
tion” “in all Cases . .. in which a State shall be Party”
and that “The judicial Power of the United States” shall

1Ch. 8, Laws of N. J, 1962; Ch. 209, Laws of N. Y., 1962.
This legislation constitutes an agreement between the States amenda-
tory of and supplemental to the Port Compact and Comprehensive
Plan, Ch. 151, Laws of N. J., 1921; Ch. 154, Laws of N. Y., 1921;
Ch. 9, Laws of N. J., 1922, Ch. 43, Laws of N. Y., 1922; con-
sented to by Congress, Pub. Res. 17, Ch. 77, 67th Cong., 1st Sess.
(1921), 42 Stat. 174; Pub. Res. 66, Ch. 277, 67th Cong., 2nd Sess.
(1922), 42 Stat. 822.

2 The case was never decided on its merits—see 310 U. S. 612—
since Pennsylvania’s rights under the compact were vindicated when
this Court reversed the decision of the New Jersey courts in Dela-
ware River Toll Bridge Commission v. Colburn, 310 U. S. 419
(1940).



extend “to Controversies between two or more States” as
well as to those “between a State and Citizens of another
State.”

This brief demonstrates not only that this Court pos-
sesses original jurisdiction over this action but also that
it has recognized its affirmative duty to decide contro-
versies which, like the present one, relate to the inter-
pretation and enforcement of interstate agreements. Fur-
ther, since New Jersey has a vital independent interest
in having the Agreement to which it is a party performed
according to its terms, it cannot rely at this time for
the protection of its rights upon a forthcoming petition
for a writ of certiorari which will be submitted to this
Court on behalf of the Port Authority Trans-Hudson Cor-
poration (PATH), a wholly owned subsidiary of its joint
agency, The Port of New York Authority.! In that peti-
tion this Court will be asked to review the decision of the
New York Court of Appeals under the Agreement.

Specifically, New Jersey has brought this action to es-
tablish its rights under two provisions of its Agreement
with New York. The Agreement between the States au-
thorized the Port of New York Authority (acting either
directly or through a wholly owned subsidiary corpora-
tion) to acquire a severely deteriorated, deficit-ridden in-
terstate commuter railroad, 656% of which is located in
New Jersey, and which was then on the verge of aban-
donment by its private owner who had eagerly sought
public acquisition of the facility. The Agreement speci-
fied that in valuing the railroad, the “courts of the forum
state [New York] shall apply the laws of valuation of
the other state [New Jersey] . . . to the valuation of the

! General Counsel for The Port of New York Authority, Sidney
Goldstein, Esq., has notified the State that his agency will file such
a petition.
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property [65%] which is located . . . in the non-forum
state.” Additionally, the Agreement provided that the
condemnee “shall not be awarded . . . any increment above

the just compensation required by the Constitutions of
the United States and of the state or states in which the
property is located . . . by reason of any circumstances
whatsoever.”

Despite these provisions, the highest court of New York
State expressly refused to follow New Jersey condemna-
tion law in valuing that portion of the railroad located
in New Jersey. The New York court based its condemna-
tion award for the entire railroad upon the alleged gain
to the taker resulting from the condemnation even though
every decision of the New Jersey courts (under the New
Jersey Constitution), every decision of this Court (under
the United States Constitution) and every prior decision
of the New York courts (under the New York Constitu-
tion), has, without any exception whatsoever, held that
a condemnation award must be based solely on economic
loss to the condemnee. Indeed, the United States Court
of Appeals for the Second Circuit has said in reference
to this very railroad:

“The only invariable principle of valuation in con-
demmation proceedings is that the award should re-
flect what the owner has lost; the criterion is not
what the taker has gained. Roberts v. New York
City, 1935, 295 U. 8. 264, 282, 55 S. Ct. 689, 79
L. Ed. 1429. In the absence of a market value, this
may properly be determined by what the property
‘brings in the way of earnings to its owner.” Monon-
gahela Navigation Co. v. United States, 1893, 148
U. S. 312, 328, 13 S. Ct. 622, 627, 37 L. Ed. 463.
Where the property is incapable of producing earn-
ings, ‘junk value’ may be appropriate.”?

1 Spitzer v. Stichman, 278 F.2d 402, 410 (2d Cir. 1960).
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It is New Jersey’s position in this litigation that the
decision of the New York Court of Appeals violates in
three crucial respects the express terms of the Agreement
between the States. Primarily, it ignores the mandate
of the Agreement to apply New Jersey law to that por-
tion of the condemned railroad (65%) which is located
in New Jersey. Second, it ignores the mandate of the
Agreement that no “increment” above the just compensa-
tion required under the Constitutions of the United States,
New Jersey and New York be paid for the railroad “by
reason of any circumstances whatsoever”. And third, it
ignores the manifest intent of the two States that the
previously well-settled rules of just compensation valua-
tion (under the Constitutions of the United States, New
Jersey and New York) be incorporated into their Agree-
ment.

1. The long history of successful cooperation between the
States of New Jersey and New York has been achieved
only by the faithful performance of compact obligations
by each of the two states.

The governmental problems faced by the States of New
Jersey and New York in the development of the Port of
New York District—the Nation’s largest metropolitan re-
gion—are the direct result of the area’s geography, of its
tremendous concentration of population and commerce,
and of its division into two States and over 200 separate
local governments.

For a century, prior to 1917, the history of the region
was one of unfortunate conflict between New Jersey and
New York. Disputes early in the nineteenth century over
harbor franchises, ferry rights and boundaries had brought
the two States to the brink of war.! Those political and

1See Gibbons v. Ogden, 9 Wheat. 1, 184 (1824).



commercial rivalries were finally settled in the treaty of
1834 between New Jersey and New York.!

This treaty dealt solely with the technical and political
questions of boundaries and territorial jurisdiction. The
subsequent growth of the bi-State region, the increase in
its population and its commerce, the coming of the rail-
road, and later of the automobile, ereated new social, and
especially economie, problems calling for the exercise of
governmental power. A railroad rate controversy be-
tween interests in New Jersey and those in New York
resulted in the focal New York Harbor case, 47 1. C. C.
643 (1917). There the Interstate Commerce Commission
emphasized that:

“historically, geographically, and commercially New
York and the industrial distriect in the northern
part of the state of New Jersey constitute a single
community.”’ (47 I. C. C. at 739)

The Interstate Commerce Commission then stated that:

“cooperation and initiative must eventually bring
about the improvements and benefits which the com-
plainants hope to attain through a change in the
rate adjustment.”” (47 1. C. C. at 739)

Fortunately, before the decision in the Harbor case, an
important constructive step had already been taken by
the States to solve cooperatively the problems of their
joint port. The New Jersey Legislature at the urging of
Governor Walter E. Edge created a study commission to
act cooperatively with a similar commission ecreated by

'Laws of N. J. 1833-34, p. 118, February 26, 1834; confirmed
by Ch. 8, Laws of N. Y., 1834. This treaty was consented to by
Congress on June 28, 1834, 4 Stat. 708.



New York to seek a solution to the many economic prob-
lems plaguing the Port District. As a precursor of the
cooperation to come, the separate study commissions es-
tablished by each State organized themselves as a single
body, known as the New York, New Jersey Port and Har-
bor Development Commission.

The Commission rendered a massive 495-page report
which urged the creation of a permanent interstate agency
as the basic essential for the carrying out of a unified
program of port development and improvement. Because
of the governmental and political implications inherent in
the proposed solution, the Commission recommended re-
sort to the Compact Clause of the Constitution, which as
Mr. Justice Brandeis has pointed out ‘‘adapts to our Union
of sovereign States the age-old treaty making power of
independent sovereign nations.”' The implementing in-
strument to be utilized was the establisment of a regional
and functioning port agency. Until this time the Com-
pact Clause had lain dormant as a constructive govern-
‘mental tool. It had been used only for the adjustment of
state boundary disputes. Never before had it been em-
ployed as the springboard for a permanent operating inter-
state agency.

In 1921 the recommendations of the study Commission
bore fruit when New Jersey and New York entered into
an interstate compact which created a statutorily defined
region known as the Port of New York District, an area
roughly within a 25-mile radius of the Statue of Liberty,
and established The Port of New York Authority, as the
agency of both States, for the express purpose of develop-
ing the port district on a unified and cooperative basis.
The Compact took the form of an amendment to the 1834
Treaty. It was passed by the Legislatures of both New

! Hinderlider v. LaPlata, R. & Cherry Creek Ditch Co., 304 U. S.
92, 104 (1938).



Jersey and New York and consented to by Congress.! In
the Compact both States pledged

“each to the other, faithful co-operation in the fu-
ture planning and development of the port of New
York.” (Art. I)

The necessity for the creation of the new agency was
well stated in the Compact, which declares that

“a better coordination of the terminal, transporta-
tion and other facilities of commerce in, about and
through the port of New York, will result in great
‘economies, benefiting the nation, as well as the
States of New York and New Jersey.” (Preamble)

With impressive foresight the Compact pointed out that

“The future development of such terminal, transpor-
tation and other facilities of commerce will require
the expenditure of large sums of money and the
cordial co-operation of the states of New York and
New Jersey in the encouragement of the invest-
ment of capital, and in the formulation and execu-
tion of the necessary physical plans.” (Preamble)

The Compact’s preamble concluded by stating that

“Such result can best be accomplished through the
co-operation of the two states by and through a
joint or common agency.” (Preamble)

The Compact went on to create The Port of New York
Authority as a “body, both corporate and politic” (Art.
IIT) as the joint agency of the States with power to ef-
fectnate the performance of the Compact. In prescient
anticipation of the ever-evolving challenges to be posed

1 Ch. 151, Laws of N. J. 1921; Ch. 154, Laws of N. Y. 1921;
Pub. Res. 17, Ch. 77, 67th Cong., 1st Sess., 1921, 42 Stat. 174.



by their bi-State port, the Compact provided that “the
port authority shall have such additional powers and du-
.ties as may hereafter be delegated to or imposed upon
it from time to time by the action of the legislature of

either state concurred in by the legislature of the other.”
(Art. VII)

Pursuant to the Compact a Comprehensive Plan was
adopted by both States as the blueprint for action by their
joint and common agent. The Plan and the Compact,
pursuant to their terms, have been supplemented and
amended by subsequently enacted bi-State legislation. Act-
ing under these statutes, the Port Authority has, over the
almost half century of its existence, proceeded to develop,
as the joint agent of both States, an impressive and vital-
ly needed list of public facilities and programs. By the
end of 1961 it owned or operated the following facilities:
six interstate vehicular crossings—the George Washington,
Bayonne and Goethals Bridges, the Outerbridge Crossing
and the Holland and Lincoln Tunnels; four air terminals,
Newark, Kennedy, LaGuardia and Teterboro Airports,
and two heliports; six marine terminals, Port Newark, the
Elizabeth-Port Authority Piers, the Hoboken-Port Au-
thority Piers, the Brooklyn-Port Authority Piers, the Erie
Basin-Port Authority Piers and the Grain Terminal and
Columbia Street Pier; as well as four inland terminals,
the Newark Motor Truck Terminal, the New York Motor
Truck Terminal, the Port Authority Inland Terminal No. 1
and the Port Authority Bus Terminal.

1 New Jersey and New York have also cooperated in solving
other problems relating to their joint Port District. In 1953 they
created (by another interstate compact between them to which
Congress consented) the Waterfront Commission of New York
Harbor in order to eliminate corrupt practices in the handling of
waterborne freight within the Port of New York and to regulate
the employment of waterfront labor. (Ch. 202, 203, Laws of
N. J., 1953; Ch. 8382, 833, Laws of N. Y., 1953; consented to
by Congress, Pub. Laws 252, Ch. 407, 83rd Cong., 1st Sess. 1953,
67 Stat. 541).
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At this juncture New Jersey wishes to emphasize that
the above record of achievement was made possible only
by the faithful cooperation of both States in honoring the
obligations which each assumed to the other in the agree-
ments between them.

2. The Agreement betwieen the States of New Jersey and
New York relating to the Hudson Tubes Railroad.

During the early 1950’s the Nation’s commuter rail-
roads, including those within the New Jersey-New York
Port District, began to experience severe financial prob-
lems. Railroad lines were seeking to curtail drastically
and even to abandon established commuter rail services.
Throughout the decade it became apparent that commuter
rail transportation was inescapably a deficit operation.
Many interrelated factors were responsible. The popula-
tion dispersal to areas not served by fixed rail beds; the
companion large increase in private passenger car usage;
the dilemma of equipment needed only twice a day dur-
ing the morning and evening peak periods and sitting idle
in between; the 5-day work week; the growth of suburban
shopping centers with adequate parking facilities; high
operating expenses, particularly labor costs; obsolete and
unattractive railroad cars; competition by modern air-con-
ditioned bus lines which could more easily and economi-
cally follow the new centers of population expansion, ete.

In the late 1950’s the financial condition of the eom-
muter railroads serving the Port District had reached
crisis proportions. This Court is fully familiar, for ex-
ample, with the economic difficulties encountered by the
New Haven Railroad. It was evident that both States
had to take positive governmental action of both a single
State and bi-State nature if adequate commuter railroad
transportation for their citizens was to be maintained.
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In 1959, at the request of the State of New York, New
Jersey joined in an amendment to the 1921 Port Com-
pact to permit the Port Authority to participate in a
plan to aid the commuter railroads serving the New York
side of the Port District. (Ch. 25, Laws of N. J., 1959;
Ch. 638, Laws of N. Y., 1959). Under this plan—known
as the Commuter Railroad Equipment Program—the Port
Authority was authorized to proceed on behalf of the
State of New York to purchase new railroad cars for
lease to the Long Island Rail Road, the New York Cen-
tral Railroad and the New Haven Railroad.!

The next year New Jersey passed legislation permitting
the State to enter into “service contracts” with commuter
railroads whereby the railroads would be paid, out of
State funds appropriated for the purpose, a limited
amount of money in partial offset of the deficits which
were incurred in commuter operations. (Ch. 66, Laws of
N. J., 1960). In return for these State funds the rail-
roads would agree to maintain an adequate level of com-
muter operations. In practice this was a token program.

Of all the commuter railroads in New Jersey, the plight
of the interstate Hudson Tubes railroad had long been
the most severe and ominous. This 7.9 mile railroad op-
erates between municipalities in New Jersey and the mid-
town and downtown business distriets in Manhattan. So
critical was its financial plight and so pressing the need
for enormous capital improvements that New Jersey con-
cluded that the limited amount of aid available under a
“service contract” would not solve the Hudson Tubes’
problems. Indeed, in 1962 the total appropriation avail-
able for service contracts for railroads in New Jersey

1Under the aforesaid agreement, a similar equipment program
is possible for New Jersey railroads if New Jersey so elects.
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other than the Hudson Tubes was only $6,000,000—barely
97% of the $21,940,577 total deficit sustained from passen-
ger service losses by these railroads. It was obvious there-
fore that if the Hudson Tubes was to remain in operation,
a far reaching permanent solution would have to be found.

In 1954, the railroad’s creditors had forced it into re-
organization under the Bankruptcy Act on the ground of
insolvency. The reorganization proceeding was designed to
lay the groundwork for the railroad’s ultimate abandon-
ment by its private owners. This was to be achieved by
separating the ownership of the railroad from the income-
producing office buildings which were constructed over the
railroad’s downtown Manhattan terminal and which were
owned by the same company that owned the railroad. For
many years the deficits of the railroad had overrun the
earnings from the real estate.

Out of the reorganization proceeding two corporations
emerged—a real estate company owning the only produc-
tive asset of the old railroad company, the office buildings
at 30 and 50 Church Street in Manhattan; and a railroad
company, the defendant, Hudson Rapid Tubes Corpora-
tion (HRT). The reorganization court gave HRT only
$500,000 in cash with which to continue operations. The
court believed that with all existing debts wiped out and
no program for even necessary capital improvements this
sum would ‘‘provide working capital . . . for a period
of two years.” In Re Hudson & Manhattan Railroad Co.,
174 F. Supp. 148, 170 (S. D. N. Y. 1959). It was thus
apparent that unless governmental intervention occurred
the railroad would soon be forced to cease operations be-
cause of a lack of money; in addition, the railroad’s physi-
cal condition would further deteriorate to a point where
it would be unsafe.
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In the first opinion rendered in the reorganization pro-
ceeding, In the Matter of Hudson & Manhattan R.R. Co.,
138 F. Supp. 195 (S. D. N. Y. 1955) the Federal Court
pointed out that the railroad’s

“prospects were not improving but on the contrary
were getting worse. It had consistently failed to
earn its expenses and interest for several years.”
(138 F'. Supp. at 201)

After describing the railroad’s bleak financial status, the
Federal Court also commented upon the

“urgent need to replace its rolling stock. * * * All
of its cars were old, its most recent acquisitions
being 20 cars which were acquired in 1928. On De-
cember 31, 1954, * * * over half of its then active
fleet of 273 cars had been acquired between 1909
and 1911.”° (Id. at 202)

In addition, the court noted that the railroad’s “black cars
have not had the regular class repairs required by sound
railroad practice and now require excessive maintenance.”

(Thid.)

The reorganization plan which was recommended to the
Federal Court by the railroad’s trustee was based on the
conviction that the road was hopelessly insolvent and that
continuation of the railroad was inherently a deficit op-
eration. The principal proposals of the trustee were that
all stockholder interests, both common and preferred,
should be wiped out and that the railroad operation be
severed from the buildings in order to prevent the deficits
of the former from causing the financial ruin of the latter.

The Securities and Exchange Commission rendered an
advisory report to the reorganization court pursuant to
Section 173, Chapter X of the Bankruptecy Aect, recom-
mending approval of the proposed reorganization plan
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as fair and feasible. In the Matter of Hudson & Man-
hattan R.R., 38 SEC 676 (1958). The SEC report stated:

“it is our view that the assets to be acquired by the
Railroad Company should be valued for purposes
of testing the feasibility and fairness of the amend-
ed plan at not in excess of $3,500,000.”’ (38 SEC at
708)

Both the State of New Jersey and its Board of Public
Utility Commissioners, as well as the stockholder interests
'(which would be wiped out by the proposed reorganiza-
tion plan) objected to its approval. New Jersey and its
Board of Public Utility Commissioners argued that the re-
organization plan was “tantamount to an abandonment of
the railroad” since

“To remain in active service the railroad operation
must continue to receive the support of the real es-
tate operation.” In the Matter of Hudson & Man-
hattan Railroad Co., 174 F. Supp. at 170.

The stockholders for their part contended that

“they should get some type of security which would
give them an interest in the property in the event
that future developments * * * would justify a
value greater than can reasonably be found to be
the value of the Debtor’s properties, or can reason-
ably be anticipated from earnings that now can be
developed from such properties.’”” (174 F. Supp. at
151)

The Federal Distriet Court overruled these objections
and the stockholders appealed to the United States Court
of Appeals for the Second Circuit. That court affirmed
the decision below, sub nom., Spitzer v. Stichman, 278
F.2d 402 (1960). In rejecting the stockholders’ argument
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that the railroad possessed commercial value because of
the likelihood that it might be condemned by a public
agency for-continued operation, the Second Circuit ob-
served:

“The only invariable principle of valuation in con-
demnation proceedings is that the award should re-
flect what the owner has lost; the criterion is not
what the taker has gained. Roberts v. New York
City, 1935, 295 U. S. 264, 282, 55 S. Ct. 689, 79
L. Ed. 1429. In the absence of a market value, this
may properly be determined by what the property
‘brings in the way of earnings to its owner.” Monon-
gahela Navigation Co. v. United States, 1893, 148
U. S. 312, 328, 13 S. Ct. 622, 627, 37 L. Ed. 463.
‘Where the property is incapable of producing earn-
ings, ‘junk value’ may be appropriate.”’ (278 F. 2d at
410)

It was in the light of these facts and principles that
the States of New Jersey and New York had to decide
whether they should permit the Hudson Tubes railroad
to cease operations when its meager funds were exhausted.
Although the railroad’s annual passenger traffic had stead-
ily declined over the years from more than 133 million
in 1927 to 31.5 million in 1961, a decrease of over 70%,
the States, nevertheless, believed that the railroad still
had an important role to perform in providing mass trans-
portation for the New Jersey-New York metropolitan re-
gion. Since the problem was clearly a bi-State one, and
since the two States determined that their joint agency,
the Port Authority, was capable of absorbing the antici-
pated annual, capital and operating deficits of the rail-
road without jeopardizing its ability to fulfill its other
needed public functions, they directed it to undertake the
operation of this commuter facility. To do this, the States
enacted concurrent legislation amending and supplementing
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their 1921 compaet creating the Port Authority to pro-
vide for the acquisition of the Hudson Tubes railroad by
the Port Authority acting either directly or through a
subsidiary corporation.! (Ch. 8, Laws of N. J., 1962; Ch.
209, Laws of N. Y., 1962).

Although the two States were satisfied that the antici-
pated deficits of the Hudson Tubes would be absorbed
through the medium of the Port Authority’s General Re-
serve Fund in which the revenues derived from the Au-
thority’s other facilities are pooled, the States were never-
theless anxious not to strip the agency of the ability to
proceed with the needed development of other facilities
for which it was responsible. The key to this objective
was to avoid impairing the credit of its agency? The
formula which the two States adopted to solve this prob-
lem was written into the Agreement. In general terms,
the formula provides that no new railroad facilities may
be undertaken by the Port Authority at any time, if the
anticipated average annual transit deficits, including those
of the Hudson Tubes, exceed 10% of the amount then in
the Authority’s General Reserve Fund. The Statement
which accompanied the introduction of the authorizing
legislation in New Jersey assured the members of the Legis-
lature that the Bill provided ‘‘for the protection of Port

1The States thus exercised the power of amendment which they
had expressly reserved to themselves in their 1921 compact—a
power which received the specific approval of Congress when it
consented to the 1921 Agreement. The constitutionality of the
1962 legislation was upheld in Courtesy Sandwich Shop, Inc. V.
Port of New York Authority, 12 N. Y. 2d 379, appeal dismissed
for want of a substantial Federal question, 375 U. S. 78, rehear-
ing denied, 375 U. S. 960 (1963).

2 The Authority has been given no power of taxation nor any
right to pledge the credit of either State in support of bonds is-
sued in connection with its facilities.
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Authority credit by spelling out to what extent further
deficit commuter railroads can be added to Port Authority
operations.”’

Since the railroad is physically situated in both States,
the States in their Agreement provided that the railroad
properties could be condemned in a single condemnation
proceeding in the State wherein PATH determined that
the majority in value of the property was located.! How-
ever, the Legislatures were careful to include two protective
provisions in their Agreement with respect to such a con-
demnation proceeding. Both provisions are found in Sec-
tion 14 of the Agreement and it is to prevent the breach of
these covenants that New Jersey has commenced this ac-
tion. The first provides that:

“In any such [condemnation] action or proceeding
the court or courts of the forum State shall apply
the laws of valaution of the other State (hereinafter
sometimes called the nonforum State) to the valua-
tion of the property which is located or has its situs
in the nonforum State.”

And the second specifies that:

“The owner of any property acquired by con-
demnation or the exercise of the right of eminent
domain for any of the purposes of this act shall not
be awarded for such property any increment above
the just compensation required by the constitutions
of the United States and of the State or States in
which the property is located or has its situs by
reason of any circumstances whatsoever.”

1 Sections 12 and 14 of the Agreement. By resolution dated
June 14, 1962, PATH determined that the greater part in value
of all the property to be condemned—the railroad owned by the
corporate defendant and the two office buildings located over the rail-
road’s downtown terminal in Manhattan—was in the State of New
York. The office buildings had been valued at $16 million in the
Federal reorganization proceeding. The condemnation award for
the office buildings is not an issue in this litigation.
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The latter provision, as does the express statutory limit
on future railroad deficit involvement, demonstrates the
clear concern of the contracting parties that the extent of
the strictures on port development inherent in the transit
deficits imposed on their agency should be held to an ab-
solute minimum.

3. The breach by the defendants of the 1962 Agreement
between the States of New Jersey and New York relat-
ing to the Hudson Tubes Railroad.

Pursuant to the terms of the Agreement between the
States, The Port of New York Authority, through its whol-
ly-owned subsidiary, The Port Authority Trans-Hudson
Corporation (PATH), instituted condemnation proceed-
ings in the condemnation part of the New York State Su-
preme Court on June 28, 1962. On the return date of the pe-
tition HRT’s then President urged on the condemnation
court the necessity of having PATH immediately take over
the railroad’s operations:

“It is no longer possible for us, sir, to find the
money with which to replace our signal system, and
it is time that it was done. It is impossible, sir,
for us to find the money to replace our power system
which it is essential be done.

“It is impossible, sir, in view of the competition
—they have done a great job in bringing people over
—but it is impossible for us to find the funds with
which to replace our antiquated car equipment which
in some cases 1s older than that of the city transit
system. Some of it is forty or even fifty years old.

* * *

‘It is essential to the safety of the more than 100,-

000 passengers who ride the road each day between

New York and New Jersey that something be done.
We can not do it. We have not got the funds.

* * *
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““It is essential that there be no delay if we are
to carry on a safe operation. You may say you
are running an unsafe railroad. Not at all, sir, but
when these bankruptcy proceedings were pending in
the Federal Court in the Southern District of New
York before Judge Walsh, he required of me by an
order in his chambers to replace certain of our old
cars, fifty of them, which we did, as I say, in asso-
ciation with the Pennsylvania Railroad, because he
found it was necessary for a safe operation.

““Now today we are safe, sir, but in view of the
condition of our signal system, in view of the con-
dition of our equipment, I can not tell you what
might happen in the next ten days or thirty days.
We are running as best we can.”’ (Official Tran-
seript of Proceedings before Mr. Justice Quinn, July
24,1962, pp. 43, 44, 45.)

The condition of the railroad described by its president
to the condemnation court was also recognized by the In-
terstate Commerce Commission in its granting of a Certif-
icate of Public Convenience and Necessity to PATH on
August 24, 1962.

“If the Port Authority, through [PATH], is will-
ing to take over the operation of the line for the
benefit of the metropolitan area population of New
Jersey and New York, knowing that the operation
will probably continue to incur deficits, it should
be permitted to do so. In view of the present oper-
ating deficits, it is doubtful that the operation of
the line could long continue otherwise.”’

In December, 1965, the condemnation court ruled that the
defendant HRT was entitled to an award of $55 million.
Matter of Port Authority Trans-Hudson Corp., 48 Misc.
2d 485 (Sup. Ct. N. Y. Co. 1965). The trial court found this
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extraordinary $55 million value for a railroad which all con-
cede was; as stated by the New York Appellate Division,
¢“‘inherently incapable of profitable operations.”” It did so
by utilizing the original cost of the tunnel portion of the
railroad, approximately $30 million, and then adding to the
$30 million an additional $20 which allegedly represented
the depreciated balance of the remainder of the railroad’s
property. To this $50 million figure, the court added an ad-
ditional 10% for good measure on the ground that this ade-
quately reflects the railroad’s going concern value to the
taker. Thus, a $55 million award was made for a railroad
which admittedly was a liability rather than an asset in the
hands of its former owners!

The court completely ignored the following two facts of
public record.

(1) The railroad reported operating losses of more than
$2.7 million during the five years immediately preceding
condemnation; and

(2) The railroad had been valued by the SEC at $3.5
million.

The trial eourt’s rationalization was that the $55 million
award was required because the railroad was condemned
for continuation in use. By pegging its award on the fact
that the railroad was to be continued in use, the trial court
breached the bi-State Agreement that no ‘‘circumstances
whatsoever’’ were to result in an ‘‘inerement’’ to the own-
er over ‘‘just compensation.”” In fact, the trial court did
not even mention this Agreement provision.

The most incredible aspect of the trial court’s decision
was its failure, anywhere in its 51 page opinion, to cite
a single New Jersey condemnation case even though 65%
of the railroad is physically located in New Jersey and
the Agreement expressly provides that:



21

“‘In any such [condemnation] action or proceed-
ing the court or courts of the forum state shall ap-
ply the laws of valuation of the other state (herein-
after sometimes called the nonforum state) to the
valuation of the property which is located or has its
situs in the nonforum state.’’

The answer to the Court’s omission of New Jersey cita-
tions may be that there is no conceivable way in which
New Jersey condemnation law can be squared with the
trial court’s ruling. The leading New Jersey case on the
subject, Currie v. Waverly & N.Y.B. R.R., 52 N. J. L. 381,
395-96 (Ct. Err. & App. 1890), states the rule as follows:

‘It is for the owner’s deprivation of any existing val-
ue that he is to be compensated. Neither the indi-
vidual advantages to the party acquiring the land,
nor the necessity of its acquisition, can be considered
in computing the loss of the land to the owner * * *,7°

The trial court’s ruling is the exact opposite of what the
highest court of New Jersey stated New Jersey law to be.
The trial court was concerned solely with the supposed ad-
vantages to the public and not as it should have been with
the owner’s economic loss. Currie has been repeatedly cited
with approval by New Jersey’s courts from 1890 to date.
Our courts in New Jersey are in accord with and rely upon
the rulings of this Court in valuing condemned property.
Thus, in State v. Burnett, 24 N. J. 280, 288 (1957), the pres-
ent New Jersey Supreme Court said:

‘“the constitutional requirement is satisfied by a sum
of money which fairly represents the transferable
value of the property in the market place.’’
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In support of this statement, the highest court of New
Jersey cited two decisions of this Court, Olson v. United
States, 292 U. S. 246 (1934), and Kimball Laundry Co. v.
United States, 338 U. S. 1 (1949), adopting their holdings
as the law of New Jersey. In the Olson case this Court de-
clared that

““The public may not by any means confiscate the
benefits, or be required to bear the burden, of the
owner’s bargain. Vogelstein & Co. v. United States,
262 U. S. 337, 340. He is entitled to be put in as
good a position pecuniarily as if his property had
not been taken. He must be made whole but is not
entitled to more. It is the property and not the cost
of it that is safeguarded by state and federal con-
stitutions. Minnesota Rate Cases, 230 U. S. 352, 454-
55.77 (292 U. S. at 254-55) (Emphasis added.)

And in Kimball this Court succinctly stated:

“[T]he value of specially adapted plant and ma-
chinery exceeds its value as scrap only on the as-
sumption that it is income-producing.’’ (338 U. S. at
9)

Moreover Special Term’s $5 million award for going
concern value is contrary to New Jersey law. State v. Gal-
lant, 42 N. J. 583, 587 (1964). Indeed, even in states where
the going concern value approach is commonly utilized for
valuing ‘‘profitable enterprises’’ its funetion is to aid in the
determination of loss to the owmer. Thus, consideration
of going concern value as enhancement of value to the tak-
er is not only contrary to New Jersey law but is a misap-
plication of the prineciple itself.

PATH appealed from the trial court’s award to the Ap-
pellate Division (First Department) of the New York Su-
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preme Court. That court in accord with both the mandate
of the Agreement and well-settled New Jersey, New York
and Federal law reduced the $55 million award to $3.5 mil-
lion for the railroad, representing its economic value. Mai-
ter of Port Authority Trans-Hudson Corp., 27 A. D. 2d
32 (1st Dept. 1966).

The defendant HRT appealed to New York’s highest
court, its Court of Appeals. That court in an opinion by
Judge Kenneth Keating overturned the Appellate Divi-
sion’s decision despite the fact that the majority opinion ad-
mits that ‘‘the traditional rule which has evolved in con-
demnation cases . . . is that just compensation requires
only that the condemnee be paid for what he has lost and
not for what the taker has gained.”” Matter of Port Au-
thority Trans-Hudson Corp., 20 N. Y. 2d 457, 467 (1967).

The majority in the Court of Appeals reasoned that since
the railroad was ‘‘condemned for continued dedication to
the same use to which the owner had dedicated the proper-
ty,”” it did not have to abide by ‘‘the traditional rule.’’
The Court of Appeals thus, in effect adopted the approach
enunciated by the trial court. This conclusion is particu-
larly surprising in light of the mandate of the Agreement
between the States that the condemnee was not to be
awarded any ‘‘increment’’ above the Constitutionally re-
quired just compensation. In effect, the States wrote into
their. Agreement the well-settled principles of just com-
pensation law that had previously been enunciated by the
highest courts of New Jersey and New York, as well as by
this Court. And it was this very Agreement which per-
mitted the continuing use of the taken property. We, there-
fore, are faced with the contradiction that the States’ un-
derlying and motivating purpose is distorted by judicial
amendment into a self-defeating mechanism for thwarting
their Agreement which explicitly specifies that no circum-
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stances shall produce an excessive condemnation award.?
The majority did not even so much as refer to the valuation
ceiling in the Agreement between the States although both
the State of New Jersey and PATH, in their respective
briefs, brought it forcefully to the Court of Appeals’ at-
tention.

Instead, the Court of Appeals’ majority evaded the man-
date of this provision, as well as the provision requiring
the application of New Jersey law to the property located
in New Jersey by stating that this case was ““sui generis
and ... requires an approach different from that generally
followed.”” (20 N. Y. 2d at 472) It awarded $30 million for

1The clear bi-State legislative intent behind this provision was
the same as that of the comparable provision contained in the
Act of Congress involved in United States v. Cors, 337 U. S. 325
(1949)—"in no case was the value of the property taken or used
[by the government] to be deemed enhanced by the causes necessi-
tating the taking or use.” This Court held that this statutory
provision was ‘“coterminous” with the Constitutional requirement
of just compensation pointing out that both the statute and the
Constitution “exclude[s] enhancement of value resulting from the
government’s special or extraordinary demand for the property.”
(337 U. S. at 333) This Court noted that “The special value to
the condemnor * * * has long been excluded as an element of
market value.” (337 U. S. at 333) It went on to say:

“It is not fair that the government be required to pay the
enhanced price which its demand alone has created. * * *
[T]he enhanced value reflects speculation as to what the gov-
ernment can be compelled to pay. That is a hold-up value
not a fair market value.” (337 U. S. at 333-34)

Obviously the decision of the Court of Appeals breached the
Agreement in basing its condemnation award on the public’s con-
tinued need for the railroad. As stated in Cors such an award is
not “just compensation” but rather, is a forbidden “hold-up”
value.
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the railroad’s tunnels—and remanded the rest of the case
for further proof as to the value of the other railroad prop-
erty condemned, including a possible amount for so-called
‘‘going concern value’’ to the taker.

Judge Adrian P. Burke delivered a persuasive dissent in
which he argued that the majority by disregarding well-
established principles of condemmation law and utilizing
in their stead ‘‘its new and radical theory,’’ violated the
Agreement between New Jersey and New York which au-
thorized this condemnation proceeding, thereby present-
ing ‘‘an important question of federal law.”” (20 N. Y. 2d
at 483)

We respectfully submit that Judge Burke was correct—
that the New York Court of Appeals by expressly refusing
to apply long and well-settled principles of just compensa-
tion law operative in New Jersey when it valued the great
bulk of the railroad which is physically located in New Jer-
sey, breached the Agreement between the States. In Judge
Burke’s words,

“The Court in reaching today’s decision pays lip
service to the mandate it is under to determine the
award for the New Jersey properties here in ques-
tion under the requirements of the New Jersey and
federal constitutions, but it is not an open question
what the New Jersey and federal authorities hold.
They expressly reject the notion that special or
unique value to the taker alone, the basis upon which
the majority’s suggested award is founded, may be
considered in determining just compensation.”’ (20

N. Y. 2d at 481)

Judge Burke noted that the leading New Jersey decision
on this point speaks ‘“in terms so unambiguous that one
would not think its view could be disregarded’’ by the
majority in the Court of Appeals. (20 N. Y. 2d at 481)
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We further submit that Judge Burke was also correct
when he stated that under the provisions of the Agreement,
New Jersey was entitled

$¢to have applied even to determination of just com-
pensation for the New York property here in ques-
tion the law as it existed under settled principles
heretofore followed in this State, not as it has just
been so drastically changed. An interstate compact
is analogous in many respects to a contract (See
Dyer v. Sims, 341 U. S. 22, 28-29) and the bi-state
legislation constituting this compaect, providing that
the owner of the property thus taken should ‘not be
awarded for such property any increment above the
just compensation required by the constitutions of
the United States and of the state or states in which
the property is located or has its situs by reason of
any circumstances whatsoever’ (N. Y. Sess. Laws
1962, ch. 209, §14; N. J. Laws 1962, ch. 8 §14), may,
especially since the requirements of all three consti-
tutions were formerly regarded as virtually identi-
cal, reasonably be read as incorporating the well
settled rules of law applicable to this case and as
barring the sort of judicial amendment of our state’s
constitution indulged in here today. The State of
New Jersey, which has appeared herein by its At-
torney General as amicus curige, and the Port Au-
thority, it would seem, have rights under this com-
pact which must take precedence over our judicial
solicitude for those financial interests, whoever they
may be and wherever they may be located, that have
seized upon this railroad as an object for specula-
tion.”” (20 N. Y. 2d at 483)

New Jersey is commencing this original action in order
to protect its vital interestin having the Agreement to which
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it is a party performed according to. its terms. The duties
which the State of New York has assumed by entering into
the Agreement cannot be avoided by the classification as
““sui generis’’ of a judicial action brought pursuant to and
subject to the Agreement. It is this Court’s duty to pro-
tect the State of New Jersey from such a disregard by the
highest Court of New York of the terms of the Agreement
into which New Jersey and New York voluntarily entered.
Since this suit is clearly within this Court’s original juris-
diction under Article IIT of the Constitution, as this brief
will show, New Jersey cannot and should not in the per-
formance of its constitutional duty rely for the protection
of its rights upon PATH’s forthcoming petition to this
Court for a writ of certiorar: asking it to review the action
of the New York Court of Appeals under the Agreement.

We emphasize that it was on the basis of the provisions
in the Agreement upon which New Jersey relies before this
Court that it cooperated with New York in directing their
joint agency to take over the operation of the Hudson
Tubes railroad. New Jersey desired—and it so provided
in its agreement with New York—that New Jersey con-
demnation law should be applied to that portion of the
Hudson Tubes railroad located in New Jersey and that
defendant HRT should not receive any ‘‘increment’’ for
its property above that required, under the Constitutions
of the United States, New Jersey and New York ‘‘by rea-
son of any circumstances whatsoever.”” If it had known
that the very antitheses of well-settled New Jersey prin-
ciples of condemnation law would be applied in valuing the
Hudson Tubes railroad and that, as a result, an unfore-
seeable windfall would be bestowed upon private parties
at the public’s expense, it would certainly have explored
and might well have adopted other means for handling
this portion of the commuter transit problem. Under the
Court of Appeals opinion, the public must pay not only
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(a) the $40 million it has already spent in rehabilitating the
railroad in order to keep it operating safely' and (b) an-
nual operating deficits of $5 to $10 million—sums which
New Jersey knew had to be spent when it authorized the
acquisition of this railroad—but on top of all this the
public will be compelled to spend at least another $30
million and possibly much more to acquire this deficit-
ridden enterprise.

In view of the well-settled nature of condemnation law
on this point the Court of Appeals’ opinion which in Judge
Burke’s words ‘“create[d] new and revolutionary law’’ rep-
resents a flagrant breach of New York’s Agreement with
New Jersey. The Court adopfed as ifs rule of decision
in this case the exact opposite of what the United States
Court of Appeals for the Second Circuit had declared in
reference to this very railroad was the ‘“only invariable
prineiple of valuation in condemnation proceedings .
the award should reflect what the owner has lost; the eri-
terion is not what the taker has gained.”’”? Indeed this
Court has only recently restated the same thought when
it said:

“The guiding principle of just compensation is
reimbursement to the owner for the property inter-
est taken. ‘He is entitled to be put in as good a posi-
tion pecuniarily as if his property had not been
taken. He must be made whole but is not entitled to
more.”’>  [Citation omitted] (Emphasis added.)
United States v. Virguia Electric & Power Co., 365
U. S. 624, 633 (1961).

Unless New Jersey’s rights under its Agreement are pro-
tected by this Court, it will be irreparably damaged in that

!Port of New York Authority, Public Affairs Department,
“Path Observes Fifth Anniversary”, August, 1967.

2 Spitzer v. Stichman, 278 F. 2d 402, 410 (1960).
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the capacity of its agency, the Port Authority, will be sub-
stantially impaired in developing and improving other much
needed terminal, transportation and other facilities of com-
merce necessary to the continued welfare of the State and
its inhabitants.

Furthermore, other condemnation valuations will be tak-
ing place under the Agreement. One such valuation pro-
ceeding is scheduled to commence in the Spring of this
year in the New York State Supreme Court. This valua-
tion proceeding will involve property condemned by the
Port Authority under the Agreement for World Trade
Center purposes. Unless this Court acts, the New York
courts in these proceedings will undoubtedly feel bound
to follow the reasoning of their Court of Appeals’ decision.
Similarly, the Agreement authorizes the Port Authority
to construet a large transportation complex in the City
of Jersey City and the courts of New Jersey are entitled
to this Court’s guidance as to what the Agreement requires
if condemnation proceedings are brought to effectuate this
project.

The short of the matter is that New Jersey’s rights under
its Agreement with New York have been violated, and it
has brought this suit in order to protect them.

ARGUMENT

The instant controversy is clearly within the original
jurisdiction of this Court under Article III of the Consti-
tution.

New Jersey has brought this suit against the defendant
State of New York, and the defendant HRT, under Article
TIT of the Federal Constitution. Section 2 of Article IIT
provides that the judicial power of the United States
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¢‘shall extend * * * to Controversies between two or
more States’’

as well as to those
‘“‘between a State and Citizens of another State.”’
And Section 2 of Article IIT also states that

““in all cases * * * in which a State shall be a Party,
the supreme Court shall have original Jurisdiction.”’

Thus, this action by one State against a sister State and
by a State against a citizen of another State clearly falls
within this Court’s original jurisdiction under the plain
meaning of the Constitution’s words.

Precisely in point is an earlier suit where this Court,
in an original action brought by the Commonwealth of
Pennsylvania against the State of New Jersey and certain
individually named defendants, granted complainant’s mo-
tion for leave to file its complaint. Commonwealth of Penmn-
sylvamia v. State of New Jersey, et al., 309 U. S. 628 (1940).
That case arose out of an erroneous decision by the highest
court of the defendant State of New Jersey which had held
that certain private individuals, citizens of New Jersey
(Colburn, et al.), were entitled under an Agreement between
Pennsylvania and New Jersey to receive from the Delaware
River Joint Toll Bridge Commission, an agency of the two
States, consequential damages to their property arising out
of the construction by the Commission of a bridge between
the two States.

The bi-State agency there in question petitioned this
Court, just as PATH is about to do now, for a writ of
certiorari to review the decision of the highest court of one
of the compacting States which the agency contended had
violated the express terms of the Agreement by requiring
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it to pay wholly consequential damages on account of prop-
erty adversely affected by bridge construction. Here PATH
will petition this Court to review the New York Court of
Appeals’ decision contending that the decision is violative
of the express terms of the Agreement between the States.

In Pennsylvamia v. New Jersey, et al., the Commonwealth
of Pennsylvania sued to protect its substantial interest in
the faithful performance of its Agreement with New Jersey.
It joined as defendants, the State of New Jersey and the
individuals who were the plaintiffs in the action in the
New Jersey courts. The State of New Jersey, although a
defendant in that suit, conceded that this Court had juris-
diction over the suit and joined in Pennsylvania’s request
that it definitively interpret the obligations of the two
States under the Agreement between them. The individual
defendants, the plaintiffs in the state court action, how-
ever, objected to the granting of the motion on the grounds
that the Court lacked jurisdiction over the suit.! Despite
the objections, this Court, nevertheless, granted Pennsyl-
vania’s motion to file its bill of complaint.?

! The individual defendants contended that jurisdiction over the
suit was lacking because (a) no justiciable controversy existed;
(b) Pennsylvania had failed to join as a defendant the Toll Bridge
Commission which was asserted to be a necessary party to the
litigation and further that if the Commission had been joined as
a party, as it should have been, this Court’s original jurisdiction
would be destroyed since such jurisdiction does not embrace a suit
by a State against its own agencies or citizens; and (c¢) by enter-
ing into the Compact with New Jersey, Pennsylvania had divested
itself in favor of its agency of any right to sue with regard to the
subject matter of the agreement.

2 As previously noted, the case was never decided on its merits
—see 310 U. S. 612—since Pennsylvania’s rights under the Com-
pact were vindicated when this Court unanimously reversed the de-
cision of the New Jersey courts in Delaware River Toll Bridge
Commission v. Colburn, 310 U. S. 419 (1940).
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The facts of the instant case are identical. Here New
Jersey, like Pennsylvania almost 30 years ago, claims that
a decision of the highest court of a State with which it has
entered into an agreement has violated the Agreement by
awarding a private party damages against one of its agen-
cies, contrary to the Agreement’s requirements. Here, as
there, the complainant State has brought an action against
the other State and the private party that was a litigant in
the previous State court proceedings to enjoin the enforce-
ment of the allegedly erroneous State court decision. A
case closer in point cannot be conceived.

Even aside from the precedent of Pennsylvamia v. New
Jersey, et al., it is evident that the instant case is within
this Court’s original jurisdietion. For example, in Ken-
tucky v. Indiana, 281 U. S. 163 (1930) this Court, in the
course of granting a decree specifically enforcing an inter-
state agreement, stated that it has the power and duty to
consider de novo all questions relating to Congressionally-
sanctioned interstate compacts and a decision by the courts
of one of the compacting States is not binding upon the
other State who is a party to the Compact. Mr. Chief Jus-
tice Hughes pointed out:

‘It cannot be gainsaid that in a controversy with re-
spect to a contract between states, as to which the
original jurisdiction of this court is invoked, this
court has the power and duty to determine for itself
all questions that pertain to the obligations of the
contract alleged. The fact that the solution of these
questions may involve the determination of the effect
of the local legislation of either state, as well as of
acts of Congress, which are said to authorize the
contract, in no way affects the duty of this court to
act as the final constitutional arbiter in deciding the
questions properly presented. * * * Where the states
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themselves are before this Court for the determina-
iton of a controversy between them, neither can de-
termine their rights inter sese, and this court must
pass upon every question essential to such a deter-
mination, although local legislation and questions
of state authorization may be involved. Virginia v.
West Virginia, 11 Wall. 89, 56, 20 L. ed. 67, 71, 220
U.8.1,28.” (281 U. S. at 176)

Similarly, in West Virginia ex rel. Dyer v. Sims, 341
U. 8. 22, 28 (1951), this Court said:

““Just as this Court has power to settle disputes be-
tween States where there is no compact, it must have
final power to pass upon the meaning and validity
of compacts. It requires no elaborate argument to re-
ject the suggestion that an agreement solemnly en-
tered into between States by those who alone have
political authority to speak for a State can be uni-
laterally nullified, or given final meaning by an organ
of one of the contracting States. A State cannot be
its own ultimate judge in a controversy with a sister
State. To determine the nature and scope of obliga-
tions as between States, whether they arise through
the legislative means of compact or the ‘federal com-
mon law’ governing interstate controversies * * * is
the function and duty of the Supreme Court of the
Nation.”’

It is, therefore, clear that, with regard to the obliga-
tions that New York and New Jersey assumed to each
other in their Agreement, the State of New York is re-
sponsible to the State of New Jersey for the acts of its offi-
cers whether their action is caused by a judicial decision
or otherwise. The fact that an interstate Agreement is vi-
olated by a judicial decision misinterpreting and misapply-
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ing material provisions thereof rather than by legislative
or executive action makes it no less a violation and, con-
sequently, cannot detract from this Court’s power and duty
to insure that such Agreements are faithfully performed in
accordance with their provisions.!

CONCLUSION

In view of the foregoing, the plaintiff, the State of New
Jersey, submits that there is presented here a justiciable
controversy between itself and the named defendants over
which this Court has original jurisdiction.

Respectfully submitted,

ArTHUR J. SIuLs,
Attorney General of New Jersey,
Attorney for Plaintiff, The State
of New Jersey.
Josepa A. HoFFMAN,
First Assistant Attorney General,
Davip A. BiEDERMAN,
Deputy Attorney General,
Of Counsel.

ArTHUR ABBA GOLDBERG,
Deputy Attorney General,
On the Brief.

1That a judicial decision constitutes State action is well estab-
lished by the landmark decision of Shelley v. Kraemer, 334 U. S. 1
(1948), which held that the enforcement by state courts of a
racially restrictive agreement among private parties constituted
State action within the meaning of the fourteenth amendment.
During the course of its opinion, the court stated in unequivocal
terms that it had “no doubt that there has been state action . . .
in the full and complete sense of the phrase.” (334 U. S. at 19)
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Attorney General of the State of
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Warrer T. MarGETTS, JR.,
President
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30 Church Street
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L. RoBert DrRIVER, JR., Esq.
General Counsel and Secretary
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