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Interest of the Amici Curiae®

Amici are professors of law expert in the fields of
carnaticnal law andé the application of internaticnal law by the
ceurcs cf the United States, as more particularly set fcrih in
-he Rppendix. Amicl have special expertise ccncerning
irrernaricnal tribunals, including the International Ccurt cf
Justice {ICJ).

Under Article 38(1) (d) of the Statute of the Internaticnal
Ccourz cf Justice, £9 Statr. 1055, 3 Bevans 1179 (hereinafter ICJ
Starute), which is itself a treaty of the United States within
tne meaning of Articles II, III, and VI of the United States
Cornstitution, the teachings of “the most highly qualified
publicists of the various nations” are among the sources to be
censulted in determining rules of international law applicable teo
disputes between states. The views of jurists on points cof
international law likewise are taken into account when such
questions arise in U.S. courts. See, e.g., The Paguete Habana,

175 U.S. 677, 700 (1900}; Upnired States v. Smijth, 18 U.S. 153,
160-61 (1820).

Amici, through scholarship and practice before international

and national tribunals, have contributed to the development of

* In accordance with Supreme Court Rule 37.6, amici curiae
state that no party other than Amici and their counsel authored
this brief in whole or in part, and no person or entity, other
than Amici and their counsel, has made a monetary contribution to
the preparation or submission of this brief. Since written
consent to the filing of this amicus brief could not be obtained
in the time frame relevant to the Supplemental Application for a
Stay, a motion for leave to file under Rule 37.3(b) is being
submitted simultaneously herewith.
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surisprudence on varicus gquestions related to the

Amic: rtherefore seek leave to present their views

Courc cf the United States concerning the significance of

a
ruling of the ICJ indicating provisional measures and the respect
that should be accorded such a decision by courts in the Unired

States, in the context of the present applicaticn t¢ stay
execution of a death sentence during the pendency of related

proceedings at the ICJ.

Argument
on April 9, 1998, by a vote of 15 to 0, the International

Court of Justice entered a ruling indicating provisional measures

at the request of Paraguay in the Case Concerning the Vienna
nvention sular Relatj araguay v. United States o
America). In its pleadings and its request for provisional

measures, Paraguay claims that the United States has treaty-based
cbligations to advise the relevant consular office of Paraguay in
the United States when one of Paraguay's nationals is arrested
and detained in the United States; that these treaty obligations
were not complied with in the case of Angel Francisco Breard, a
Paraguayan national who was convicted of capital murder in the
Commenwealth of Virginia and who is scheduled to be executed on
April 14, 13%98; and that the rights of Paraguay and its national
will be irreparably prejudiced if the execution goes forward.

The United States has appeared before the ICJ ifi the case and

5

contested the indication of provisional measures. The ICJ's




provisicnal measures ruling now calls ugcn the Unized Statss to
wraxe all measures at its disposal to ensure that Angel Francisco

is not executed pending the €inal decisicn in these

w
Q.

rear
prcceedings.” B}

The ICJ is the “principal judicial organ of the United
Naticons.” U.N. Charter, 59 Stat. 1031, 3 Bevans 1133, Art. 32.
1t functions according to the ICJ Statute, which is annexed to

the U.N. Charter and is an inregral part thereof. According to

Article 93 of the U.N. Charter, all Members of the United

Nations, including the United States, are ipso facto parties to
the ICJ Statute. Under Article 94(1) of the U.N. Charter,

«{e]ach Member of the United Nations undertakes to comply with
the decisions of the Court in any case to which it is a party.”
The United States accepted these obligations by ratifying the
U.N. Charter as a treaty with the advice and consent of the U.S.
senate in accordance with Article II of the U.S. Constitution in
1945, and these undertakings remain fully in force as treaty
obligations of the United States. .
Jurisdiction of the ICJ is founded on principles of consent
and reciprocity, as regulated by Article 36 of the ICJ Statute.
The pending case arises under Article 36(1) of the ICJ Statute,
establishing jurisdiction over ®all matters specially provided
for . . . in treaties and conventions in force.” The Optional
Protocol Concerning the Compulsory Settlement of Disputes, 21
U.S.T. 325, TIAS No. 5%20, 596 UNTS 487 (hereinafter Opticnal

Protocol), which accompanies the Vienna Convention on Consular
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Relacions,

21 U.s.T. 77, TIAS No. 6820, 596 UNTS 261 {hereinafcer

Vienna Convention) has also been ratified by the United States

in accordance with Article II of the Constitution. Thus, both

the Vienna

cConvention and the Optiocnal protocol are treaties in

force for both the United States and paraguay within the meaning

of Article

36(1) of the ICJ stacute. Article I of the Opticnal

protocol provides:

Disputes arising out of the interpretation or

application of the Convention shall lie within the

compulsory jurisdiction of the International Court of

Justice and may accordingly be brought before the Court

by an

being

application made by any party to the dispute

a Party to the present protocol.

paraguay, being such a party, has prought such an application.

The authority of the ICJ to enter provisional measures is

established in Article 41 of the ICJ Statute, which provides:

1. The Court shall have power to indicate, if 1t

considers that circumstances SO require, any

provisional measures which ought to be taken to

preserve the respective rights of either party. -

Jurisprude

of a provi

pending the final decision, notice of the measures
suggested shall forthwith be given to the parties
and to the Security Council.

nce of the ICT has clarified the standards for issuance
i

sional measures ruling.§ The ICJ must determine first

{without prejudice to further proc$edings ro dispose of any




nlass it finds that they are needad to prevent “irrsparabls
e” to a party’'s rights and that they are raguired By
in this case, the ICJ has found that the

fied by the imminence of the scheduled

. Breard and the impossibility cf preservina
Paraguay’s rights should he bs executed (paras. 33-37).

Amici contend that this Court should now stay the execution

The legal effscts of provisicnal measures of

internaticral tribunals present issues of consideracle

addressed in depth in scholarly writings and befcxre various

risurals. Under the circumstances of this case, there is nc

doukt that the measures ought to be complied with.- The moticn

A gover mernt that does not respect (a provisional
es ruling] may risk the following consequences, among

-- unfavorable inferences on_ jurisdicticnal or
supstantive issues that may arise®in subsequent proceedings
in that case (for example where either party alleges a
breach of a duty to negotiate in good faith}:

-- losing the sympathy of che judges when they deal
with other issues in the same case or other cases of
interest to that government;

-- weakening the credibility of its resgect for law,

including its ability to encourage respect for law by
toreign states as well as its own citizens;
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lowaYy saderal ccurts, ©F che ITJ- -

—ne decision ipdicating g:ovisiona; measures

che United States governmen: as a whole. In zhe ¥V

necassary steps should e caken by all relevant C.
whether axecutive oF judicial, scate OY federal -- T ensure that
.2 United states complies witn the yuling. This cesition 1S
shared DY all Amici, regardless of any differences of views theY

way nave concerning cther issues jnvolved in the cresent matter.
The tUnjted States is a fraquent litigant at -wa ICJ, coth as

agplicant and as respondent. The United states has iniviated

cases at the Iy several times and has jrself requeszed and

veceived provisional measures in the past. In the Case

ggn;grn;ga y.S. D;o;cmgtig and Consular sraff in Tehyan SUQ‘:eQ
Sgaces V. Tran), 1979 I.C.J. 7 (?rovisional Measures order of

pec. 15}): 1980 I.C.J. 3 {(Merits Judgment of May 24}. the ynited
states :equested and was granted an indication of prcvisional

measuras to ensure the safety of che U.S. hostages ~hen being

.. increasind the jixelihocd of criticism from foreign
scates directly oF in the form of U.N. acticmi . - -

- . weakening th2 legitimacy of its bargaining posture
and deepening jrs dispute wich the other party; : - .-

- - weakening che fabric of inte:national relations on
wnich it, along with otheX states, relies to'maintain

internacional order.”

ate

pernard H. Qxman, “Jurisdictio
Provisional Measures,' in e

n and the PO
T atio
grgss;gagg {Lori F. pamzosch, ed., 1987},

wer to Indic
urg of

at 323, 332-33:
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this Court is manifest. =% cermit

[oN

paticral, under circumstances allege
-5il breach cf -vreaty righis and in derogaticn 5% a ruling

fyom zne ICS enzered to preservy
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Likewise, there are ~ccxpelling reasons” for rnig Court to
swsrcice glenary review of “imgcrTant faderal questicns® under
-vs g-andards of Supreme Court Rule 1G. On the on.y previous

.msoance when a contreversy was simultanecusly pending pefore

¢ Courc and the ICJ. chis Court did grant certicrari, and the

¢ thereafter dismissed the internaticonal proceeding. See

Societe rerpationale poul participatgicns Ipdustrielles et

Commarciales, S.A. V. Rogers, 157 U.S. 197 (1958): compare

1




:ons cf Mar.

new to cake acceount of the legitinmats LT

sovereign in matters of actual cr po:en:ia;

:isdictional conflict.

-igregard of tne ICI'S provisional measures r2nin
smrpaliy the credibility of the United scates not conly in the case
nyzuant BY paraguay it che I1CJ, but alsc in matters refare cthnay
i::e::a:ional vodies. since tnae 1cJ is part of ths Unit=ad

r3zicns SysSteRs gisregard of a ruling cf the “principal 3t

s¢ the Uniced vacions” could redound tTO tne discradit =34

. gosicions refore other ;n:ernational judicial and arbitral
cyipunals, including cthe Incernacional Ccriminal Tripuna.s foT the
Former vyugoslavia and Rwanda. che Iran—Uni:ed Stazes Claims
—ripunal, and che Ccntemplated Inzerna:ional Criminal Court.
Amici respecziully suggest chat this Court shcuid waign the
;o:ential consequences for the Gnited States of ncn-compliance
wizh an ICJ provisional measures ruling and enter the appropriate
srders O ensure that long-range interests in compliance with the
rule of law are not unnecessarily undercut by a rush tToO <arry cut
cne judgment of the lower court.
This Court has repeacedly affirmed rhe need to undertakes 3

wgearching scrutiny” of state OF local actions affecting U.S.

foreign relations chat may p:OVOke consequences for the pnacicn 25
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~%¢ -re United States and cther aspects ¢f internaticnal and

51 law. Fcr the reascns set forch abcve, this Court shculd

ercer rrne requested stay of execution to ensure respect for che

crovisicnal measures ruling cf the ICJ.

Paraguay v. United States of Ar ~-ica: Verbati... Page 14 of §.2

suay does not contest in any way the suthority of the United States or its constituent
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reard to the murder and the attempted r3pe. Indeed, ample evil
committed these crimes. Mr-

«d to prove that Mz B
sexual assault committed before he murd

ics 100k Mr. Breard into cpstody and

Paraguay V- United States of Ar
) inked Mr. B

dence independent of his
Breard was also

own tesumony exist
implicated in 2 third

ed him with serious offences. The
that the “competent

charg! s
urt proceedings




AFTENTIX - I:-EZ:TI'.-':CATICK oF AMICIT

e Fallx crankfurzer 34

yersity and a former Legal Adviser to =he U.S.

ofaessor of Law Zmeritus &%

i Fislef pamrosch ;s professor of law at Columbia University

Rrichard N, Gardner ig geary L. Moses professor of IJ:ernacicnal

+aw and o;ganizacicn at Columbia University an former Ampassadcy

L6 one gniced States to Italy and to Spain.

Louis Henkin is Univarsity crcfessor Emeritus at Cclumbia

sty and a past president of the American scciety cf

,cional Law. qe served as Chief Reporter fer che American

L& re ppfggd states and is the author of Fereign Affairs an che

W (23 ed. 1996).

Harold Hongju Kob ;s che Gerard C. & Bernice Latrcbe Smith
srciesscf of fnzernacicnal Law at Yale University snd the author
£ :zz_ﬂ;;iggal Security gong;;;uéiog.

Andread F. Lowenfeld is the Charlés L. Deniscn professor of Law
ac New yorx University and the author of many pbocks and arcicles
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