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IN THE

Supreme Court of the United States

OCTOBER TERM, 1966

No. Original

STATE OF DELAWARE, Plaintiff

THE STATE OF NEW YORK, ET AL., Defendants
MOTION FOR LEAVE TO FILE COMPLAINT

The State of Delaware, by its Attorney General asks
leave of the Court to file its Complaint against the States
of New York, et al., submitted herewith.

David P. Buckson, Attorney General
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STATEMENT IN SUPPORT OF THE MOTION

This is anoriginal action by the State of Delaware,
as parens patriae for its citizens, against the State of
New York, all other states, and the District of Columbia,
brought under authority of Article III, Section 2 of the
United States Constitution and 28 U.S. Code Sec. 1251.
The suit challenges the constitutionality of the respective
state statutes employing the ''general ticket'" or ''state
unit-vote' system, by which the total number of presi-
dential electoral votes of a state is arbitrarily misap-
propriated for the candidate receiving a bare plurality
of the total number of citizens' votes cast within the
state.

The Complaint alleges that, although the states, pur-
suant to Article II, Section 1, Par. 2 of the Constitution,
have some discretion as to the manner of appointment of
presidential electors, they are nevertheless boundby con-
stitutional limitations of due process and equal protection
of the laws and by the intention of the Constitution that all
states' electors would have equal weight. Further, gen-
eral use of the state unit system by the states is a collec-
tive unconstitutional abridgment of all citizens' reserved
political rights to associate meaningfully across state
lines in national elections.

Although the Complaint seeks declaratory and injunc-
tive relief, it is recognized that ultimate correction of the
conditions complained of may best be achieved by Consti-
tutional Amendment. But unless this Court sees fit to
"open the door," and point the way through equitable
interim relief, as it did in the field of legislative appor-
tionment, no Constitutional Amendment aimed at fair and
just reform of the Electoral College is likely to come
from entrenched political interests which are satisfied
with a voting device that suits their purposes. No other
remedy is available to aid citizens whose votes in presi-
dential elections are diluted, debased and misappropriated
through the state unit system andits risks of miscarriage
of the popular choice will continue indefinitely, unless this
Court grant relief.



IN THE

Supreme Cmut of the United States

OCTOBER TERM, 1966

No.  Original

STATE OF DELAWARE, Plaintiff

THE STATE OF NEW YORK, ET AL., Defendants
COMPLAINT

The State of Delaware, and the people of the State of
Delaware, by and through David P. Buckson, the Attorney
General thereof, bring this suit in equity against each of
the other states of the Union, and the District of Columbia
viz., the State of New York, the State of California, the"
State of Pennsylvania, the State of Ilinois, the State of
Ohio, the State of Texas, the State of Michigan, the State of
New Jersey, the State of Florida, the State of Massachu-
setts, the State of Indiana, the State of North Carolina, the
State of Georgia, the State of Missouri, the State of Vir-
ginia, the State of Wisconsin, the State of Tennessee, the
State of Alabama, the State of Louisiana, the State of
Maryland, the State of Minnesota, the State of Iowa, the
State of Kentucky, the State of Washington, the State of
Connecticut, the State of Oklahoma, the State of South Car-
olina, the State of Kansas, the State of Mississippi, the
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State of West Virginia, the State of Arkansas, the State of
Colorado, the State of Oregon, the State of Arizona, the
State of Nebraska, the State of Hawaii, the State of Idaho,
the State of Maine, the State of Montana, the State of New
Hampshire, the State of New Mexico, the State of North
Dakota, the State of Rhode Island, the State of South
Dakota, the State of Utah, the State of Alaska, the State of
Nevada, the State of Vermont, the State of Wyoming, and
the District of Columbia. (Defendants are named in
descending numerical order according to their respective
numbers of presidential electoral votes.)

1. This action is within the original jurisdiction of this
Court under Article III, Section 2 of the Constitution of the
United States, and 28 U.S. Code, Section 1251.

2. Plaintiff sues in its own right, and also as parens
patriae in behalf of the voting rights, political equality,
welfare, and prosperity of its citizens. Each State of the
United States, including Plaintiff by submission, is made
a party, along with the District of Columbia, which is a
body corporate created by Act of Congress to govern the
territory constituting the seat of the government of the
United States, and which is vested with power to sue and
be sued by Section 1-102 of the District of Columbia Code.
(Hereafter the word ''state' will also include the District
of Columbia unless otherwise indicated.) Defendants are
joined pursuant to Rules 19(a) and 20(a) of the Federal
Rules of Civil Procedure. All parties participate in the
election of the President and Vice President and are
equally interested in the subject matter of this action and
therefore must be made parties to it if complete relief is
to be afforded.

3. Each State is required and entitled by Article II,
Section 1 of the United States Constitution (and the Dis-
trict, by Amendment XXIII) to appoint presidential elec-
tors who, in turn, elect the President and the Vice Pres-
ident of the United States. (Hereafter, when the terms
"presidential election,” ""presidential electors" or "elec-



toral votes' are used, the terms will be intended to refer
to the election of both the President and the Vice Presi-
dent.) Each state is represented by as many presidential
electors as it has Senators and Representatives in both
houses of Congress, and the District of Columbia by the
same number of electors as the smallest state. The cur-
rent allocation of electoral votes is as follows:

New York 43 South Carolina 8
California 40 Kansas 7
Pennsylvania 29 Mississippi 7
Nlinois 26 West Virginia 7
Ohio 26 Arkansas 6
Texas 25 Colorado 6
Michigan 21 Oregon 6
New Jersey 17 Arizona 5
Florida 14 Nebraska 5
Massachusetts 14 Hawaii 4
Indiana 13 Idaho 4
North Carolina 13 Maine 4
Georgia 12 Montana 4
Missouri 12 New Hampshire 4
Virginia 12 New Mexico 4
Wisconsin 12 North Dakota 4
Tennessee 11 Rhode Island 4
Alabama 10 South Dakota 4
Louisiana 10 Utah 4
Maryland 10 Alaska 3
Minnesota 10 Delaware 3
Iowa 9 Nevada 3
Kentucky 9 Vermont 3
Washington 9 Wyoming 3
Connecticut 8 District of Columbia 3
Oklahoma 8 TOTAL 538

4, The laws of each state provide for popular election
of presidential electors but allow each voter to vote for
all of its electors on a general ticket, with the result that
all of a state's electoral votes are cast as a unit for the
presidential candidate who wins a plurality of its popular
votes. (These state laws are listed in Exhibit A to this
complaint.) This uniform state practice of casting elec-



toral votes by units is hereinafter referred to as the
"state unit' or ""state unit-vote' system. Acts of Congress
establish the datefor the appointment of presidential elec-
tors and regulate their subsequent balloting and the count-
ing of electoral votes by Congress, but the state unit sys-
tem is solely the result of state laws and is not required
by the Constitution or by any Federal law. As is herein-
after more specifically alleged, these laws and their
combined effects operate to deny and abridge fundamental
rights of plaintiff, its citizens and large numbers of per-
sons in other states.

5. In early presidential elections, the individual elec-
tors were chosen by districts in various states in many
instances, thus causing a division of a state's electoral
vote when the people of such districts differed in their
choice of candidates. After the rise of a national two-
party system the state unit-vote system became uniform
because of the political advantages which accrued to those
states which first adopted it. Attached hereto as Exhibit
B isatable showing each state's method of electing pres-
idential electorsinevery electionfrom 1788 through 1836,
when the general ticket state unit method had come to be
used by every state except South Carolina, which contin-
ued legislative election (which also hada state-unit effect)
until the Civil War. Election by districts tended to dilute
the power of dominant political interests to deliver a
state's entire electoral vote to their candidate. Such
interests therefore installed the state unit system because
its "winner-take-all" effect maximized their power. The
dominant interests were enabled, with any popular vote
plurality, to cast all of the state's electoral vote for their
party's candidate. The persons casting a plurality of the
popular votes in such a state therefore exercised greater
power in a presidential election than was justified by their
numbers and these popular pluralities in such states
accordingly were more eagerly sought by candidates.
This caused other states to adopt the state unit system as
a defensive measure to maximize their relative strengths
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in the national election. The reasoning in Virginia was
typical. Thomas Jefferson stated priortoits switch from
the district system in 1800, that "". . . An election by dis-
tricts would be best if it could be general, but while ten
States choose either by legislatures or by a general ticket
it is folly and worse than folly for the other States not to
do it." As Exhibit B shows, a district system was used
in 1796 in five of the eight states which allowed popular
election of electors, but by 1808 six of ten such states
were using the general ticket, as were twelve of eighteen
in 1824. The district system disappeared in 1836 when
Maryland abandoned it. It is therefore a historical fact
that each state's continued use of the state unit-vote
method is caused in part by its continued use by every
other state.

6. In its actual functioning the state unit system of
electing the President and Vice President is part of an
integrated national process. The interlocking and inter-
dependent features of this national electoral system cause
each state's methods to be affected by all others and give
each state and its citizens a real interest in the electoral
methods of every state. Each state's electoral votes and
each individual's popular vote are subject to impairment,
debasement, and dilution by the methods and procedures
of other states.

7. In every election the state unit system abridges the
political rights of substantial numbers of persons by arbi-
trarily awarding all of the electoral votes of their state to
the candidate receiving a bare plurality of its popular
votes. This occurs without regard to the number of votes
cast for an opponent. 435 of the total of 538 electoral
votes correspond to Representatives and are allocated to
states because of their numbers of persons. Nonetheless,
the state unit system frequently allows all of a state's
votes to be cast for a candidate opposed by as many as
49% of its voters. Votes cast for the losing candidate
within a particular state are not only discarded at an
intermediate stage of the elective process but are effec-



tively treated as if they had been cast for an opponent.
The barest popular vote plurality and the overwhelming
landslide are converted alike into a unanimous state vote
in the national election. This arbitrary misappropriation
of the elective power of substantial political minorities
denies them due process of law and equal protection of
the laws in violation of the Fourteenth Amendment.

8. Our national two party system causes substantial
numbers of popular votes to be cast for the candidates of
both major political parties in every state in virtually
every election. Attached as Exhibit C are state-by-state
returns for the last five elections, 1948-1964. They show
that in each state both parties' nominees poll thousands
or millions of votes in every election. (Exclusion of Dem-
ocratic Party electors from the ballot in South Carolina
in 1948 and in Alabama in 1960 are shown to be aberra-
tions by returns from those states in other years.)
Therefore, in every election the state unit system's
arbitrary misappropriation of minority voting strengths,
as allegedinparagraph 7 above, denies due process and
equal protection of the laws to millions of Democratic
and Republican voters throughout the United States who
are out-voted at the state level.

9. On a national basis, the state unit system's cancel-
lation of states' minority votes causes inequities and dis-
tortions of voting rights among citizens of the several
states by arbitrarily isolating the effects of votes cast by
persons of a particular political persuasion or party in
one state from those cast by voters of the same persua-
sion or party in other states. Chance and accident pro-
duce distorted and inequitable results when the state units
are combined in the national electoral totals. This is
illustrated by the distorted effects of the popular votes
cast for the Republican and Democratic candidates in the
adjoining units of Illinois and Indiana in the 1960 election.
The candidates' vote totals and percentages were as fol-
lows:



KENNEDY NIXON
Popular Electoral Popular Electoral
Vote Vote ‘ Vote Vote
ILLINOIS 2,377,846 27 2,368,988 0
INDIANA 952,358 0 1,175,120 13
TWO-STATE :
TOTALS 3,330,204 27 3,644,108 13
(48.4%) (67.5%) (561.6%) (32.5%)

Thus, the winner of a clear majority of the popular votes
cast in the two states received less than one-third of their
electoral votes. In the adjoining states of Virginia and
Maryland, voters who supported Kennedy suffered a sim-
ilar fate:

KENNEDY NIXON
Popular Electoral Popular Electoral
Vote Vote Vote Vote
MARYLAND 565,808 8 489,538 0
VIRGINIA 362,327 0 404,521 12
TWO-STATE
TOTALS 928,135 8 894,059 12
(50.9%) 40%) (49.1%) (60%)

Again, the unit-votes by states converted a two-state pop-
ular vote minority into a sizable electoral vote majority.

10. Many instances can be shown of both Democratic
and Republican votes being similarly diluted and debased
by the state unit-vote system. The national result of the
combined state unit votes multiplies and distorts the
effects of the earlier misappropriations of popular votes.
The national electoral vote totals consequently bear no
reasonable relation to the popular vote and the disparity
varies widely from one election to the next. Attached as
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Exhibit D is a list of successful candidates' percentages
of the electoral vote and the popular vote in the 25 presi-
dential elections of the past century which demonstrates
the arbitrary and unreasonable fluctuations in the relation
of the two. This contributes to the risk that a candidate
may be elected despite receiving fewer popular votes than
his opponent, which actually occurred in the elections of
1876 and 1888, - ‘

11, Two more recent elections illustrate the extreme
distortions of the popular vote affected by the state unit
system and dramatize its risk of electing minority pres-
idents. In 1916, a shift of 1,904 votes for Hughes in Cal-
ifornia would have awarded its 13 electoral votes to him
and resultedinhis election even though Wilson would have
remained the national electorate's choice by more than
587,000 votes. In 1948, a shift of 29,294 votes in Califor-
nia, Illinois, and Ohio would have elected Dewey by two
electoral votes, although Truman would still have had a
national plurality of more than 2,077,000 popular votes.

12. The state unit-vote system therefore causes the
national electoral vote to be so unrelated to the popular
vote that it unreasonably burdens efforts of citizens of
different states to join in concerted political activity to
bring about the election of a personoftheir mutual choice,
a right reserved to them by the Ninth and Tenth Amend-
ments to the Constitution. The votes for state winners
are combined nationally on an exaggerated basis while
the votes for state losers are isolated within their states
and excluded from the national count. This national dis-
tortion of the effects of individual votes both abridges the
right to engage in national political activity and denies
Plaintiff's citizens due process of law in violation of the
Fifth and Fourteenth Amendments. It alsc denies them
equal protection of the laws and abridges citizens' privi-
leges of voting for national officers in violation of the
Fourieenth Amendment. This interstate wrong also vio-
lates principles of equity enforceable in actions between
states.
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13. Article II, Section 1 of the Constitution vests in
Plaintiff, as one of the equal and sovereign states, both
the right and the duty to appoint electors for the selection
of the President and places all such electors on an equal
basis. The state unit-vote system effectively denies to
Plaintiff's electors the equality of voting weight required
by this provision and by Amendment XII, in that larger
states' electors are enabled to increase their effective
individual voting weights by voting in larger, more pow-
erful units.

14. The state unit-vote system debases the national
voting rights and political status of Plaintiff's citizens
and those of other small states by discriminating against
them in favor of citizens of the larger states. A citizen
of a small state is in a position to influence fewer elec-
toral votes than a citizen of a larger state, and therefore
his popular vote is less sought after by major candidates.
He receives less attention in campaign efforts and in con-
sideration of his interests. Conversely, members of the
electorates of the larger states are each in a position to
influence more electoral votes and are enabled by the
state unit system to play a larger political role and to
gain special influence in matters of national policy. A
resultant further consequence of the state unit system is
that it discriminates against citizens of smaller states by
affording to citizens of larger states a disproportionate
opportunity to obtain election to the Presidency. Attached
hereto as Exhibit E is a table showing the number of Pres-
idents elected from each state. The states of New York,
Ohio, Massachusetts and Virginia have seen twenty-one
of their citizens elected to the office of President for
thirty terms with service totaling 111 years. (All elec-
tions of Virginians occurred prior to the Civil War when
it was relatively a large state.) Plaintiff and thirty-five
other states, including eight of the thirteen original states,
have never had one of their citizens elected President.
The state unit-vote system and the strategic importance
which it gives larger states has generally prevented both
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major parties from nominating smaller states' citizens
for both the Presidency and Vice-Presidency. Attached
hereto as Exhibit F is a list of the Democratic and Repub-
lican nominees in each of the 25 elections conducted dur-
ing the past century, showing the home state of each can-
didate. The attached Exhibit G then lists each state and
shows the number of instances in which their citizens have
been nominated by either of the two parties for President
or Vice-President.

15. The state totals in Exhibit G establish the favored
position of large states' citizens under the state unit sys-
tem. New York was named first as a defendant to this
action because it is the largest electoral unit, with 43
electoral votes as contrasted to Plaintiff's three, and its
citizens have been the chief beneficiary of the state unit
system. Sixteen of the two parties’' 50 nominations for
the Presidency from 1868 through 1964 have gone to New
Yorkers. Of the total of 100 nominations for President
and Vice-President, citizens of New York have been nom-
inated in 24 instances. Six large states (New York, Cali-
fornia, Hlinois, Indiana, Massachusetts and Ohio) account
for 68 of the total of 100 nominations, while the citizens
of 26 states, including Plaintiff, have been totally excluded
fromthe nominations. Plaintiff is one of eight of the orig-
inal 13 states (Connecticut, Delaware, Georgia, Maryland,
North Carolina, Rhode Island, South Carolina and Vermont)
which has never elected one of its citizens President in
the 45 elections conducted in our 177-year history and
these citizens have been totally excluded from nomination
for either President or Vice President during the past
century. According to the 1960 census these eight states
have a total population of 18,213,449 compared to New
York's population of 16,782,304, Citizens of these states
are as well qualified for national office as are New York's
citizens, but the unreasonable and discriminatory effects
of the state unit system exclude them from any practical
opportunity for nomination or election because of the pre-
mium placed upon the strategic location of potential can-
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didates residing in New York and other large states.
Plaintiff was the first state to ratify the Constitution but
the unforeseen state unit system in presidential elections
has reduced it and its citizens to a second-class citizen-
ship in national politics. Plaintiff and other small states
as virtual bystanders do little more than watch while
the large states serve as the fields of contest in national
elections. This invidious oppression and discrimination
results directly from state laws which cause large states'
electoral votes to be cast in units, and it would not occur
if such states' electoral votes were cast on a basis rea-
sonably designed to reflect the divisions of the popular
will within them. The rights to seek national office and
participateonan equitable basis in the election of national
officers are reserved to the people by the Ninthand Tenth
Amendments and are privileges of United States citizen-
ship protected by the Fourteenth Amendment. The state
unit system unduly abridges these rights in Plaintiff's
citizens and citizens of other small statesanddenies them
due process and equal protection of the laws in v101at10n
of the Fifth and Fourteenth Amendments.

16. The only practicable legal relief to correct the
foregoing inequities is a decree of this Honorable Court
requiring each state to appoint its presidential electors
by a method reasonably calculated to reflect the will of
all the people of the state as shown by their popular
voting. Individual states cannot reasonably be expected
to effect such reforms on a state-by-state basis. For
the reasons alleged in paragraphb5 of this complaint, which
caused all states to copy the example of a few in initially
adopting the state unit system, individual states will not
voluntarily adopt any alternative designed to cause their
electoral votes to be more representative of the popular
will,

WHEREFORE, Plaintiff prays that a decree be entered:
1. Declaring the rights of the parties in the premises.

2. Enjoining each party from continuing to appoint its
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presidential electors by a method which treats the
state as an electoral unit for the choice of electors
and causes its entire electoral votes to be cast for
the candidate winning a plurality of its popular votes.

. Adjudging the statutes listed in Exhibit A to be

unconstitutional insofar as theyareapplied to debase
voting rights and political status byfailing to provide
a method by which each state's electoral vote may
be cast so as reasonably to represent the division
of the will of the people of that state as shown by
its popular votes for the respective candidates.

Enjoining further appointment of presidential elec-
tors in any state by any method which is not
designed reasonably to reflect in its electoral vote
the division of the will of the people of the state as
shown in its popular vote.

Ordering such other and further relief as may be
found to be equitable and appropriate inthe circum-
stances.

DAVID P. BUCKSON
Attorney General
State of Delaware
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APPENDIX TO COMPLAINT
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EXHIBIT A

STATE GENERAL TICKET LAWS

Code of Alabama, Tit. 17, Sec. 155 (1959)

Alaska Stats. Ann. Tit. 15, Secs. 30.010, 30.050 (1962)

Arizona Revised Statutes, Secs. 16-844-845 (1956)

Arkansas Statutes, Secs. 3-329-330 (Supp. 1963)

California Election Code, Secs. 10204-5 (Dearing 1961)

Colorado Revised Statutes, Sec. 49-11-7(3) (1963)

Connecticut Gen. Stats. 9-175 (1964)

Delaware Code Ann., Tit. 15, Sec. 4301-02 (1953); Sec. 4502
(Supp. 1964)

Florida Stats. Ann., Sec. 103.011 (1960)

Georgia Code Ann., Sec. 34-2502 (1962)

Hawaii Rev. Laws, Sec. 11-216 (Supp. 1963)

Idaho Code, Sec. 34-904 (1963)

46 Illinois Ann., Stats., Sec. 21-1 (Smith~Hurd 1965)

Indiana Statutes, Secs. 29-3901-05 (Burns 1949)

Iowa Code Ann., Secs. 49-32~-.33 (1949); 49.42 (Supp. 1965)

Kansas Stats. Ann., Secs. 25-602, 26-603a (1964)

Kentucky Rev. Stats., Sec. 118-170(6) (1962)

Louisiana Rev. Stats., Sec. 18:1381 (1951)

Maine Rev. Stats., Ch. 5, Secs. 78-79 (1954)

Maryland Code Ann., Secs. 33-153, 33-154 (1957)

Massachusetts General Laws, Ch. 5, Sec. 43 (Michie 1964)

Michigan Stats. Ann., Sec. 6.1045 (1956)

Minnesota Stats. Ann., Sec. 208.04 (1962)

Mississippi Code Ann., Sec. 3107.5 (1957)

Missouri Rev. Stats., Secs. 128.010, 128.040 (Verncn 1952)

Revised Code of Montana, Sec. 23-2101 (1955)

Revised Statutes of Nebraska, Secs. 32-421-22, 32-546 (1960)

Nevada Rev. Stat., Tit. 24, Secs. 293.477, 298.020 (1955)

New Hampshire Revised Stats., Secs. 59:3, 59:7 (1955)

New Jersey Stats. Ann., Sec. 19:14-8.1 (1964)

New Mexico Stats. Ann., Sec. 3-10-2 (1953)

New York Election Law, Sec. 290 (1964)

General Statutes of North Carolina, Sec. 163-108 (1964)

North Dakota Century Code, Secs. 16-11-06, 16-16-01 (1960)

Ohio Rev. Code, Sec. 3505.10 (Baldwin 1964)

Oklahoma Stats. Ann. Tit. 26, Sec. 513 (1955)

Oregon Rev. Stats., Sec. 250.110 (2) (1965)

Pennsylvania Stats. Ann. Tit. 25, Sec. 3056 (f) (Purdon 1963)

General Laws of Rhode Island, Sec. 17-4-10 (Supp. 1965)

Code of Laws of South Carolina, Sec. 23-557 (1962)

South Dakota Code, Sec. 16.1105 (2) (1939), Sec. 16.1105 (4)
(Supp. 1960)
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Exhibit A Continued)

Tennessee Code Ann., Sec. 2-403 (1955)

Texas Election Code Art. 11.02 (Supp. 1965)

Utah Code Ann., Sec. 20-7-5 (Supp. 1965)

Vermont Stat. Ann. Tit. 17, Sec. 1751 (1959)

Code of Virginia, Secs. 24-290.4, 24-290.5 (1964)

Rev. Code of Washington Ann., Sec. 29.71.020 (1964)

West Virginia Code of 1961, Sec. 97

Wisconsin Stats. Ann., Sec. 9.04 (West 1957)

Wyoming Stat. Tit. 22, Sec. 301 (1957)

District of Columbia Code Tit. 1, Sec. 1108(e) (1965 Supp.)



EXHIBIT B

METHOD OF ELECTING ELECTORS, 1788-1836

1788-1789 1792 1796 1800 1804 1808 1812 1816 1820 1824 1828 1833 | 1836
New Hampshire..| G.T.and| G.Ts# | G.T.and| L. G.T. GT.| GT. | G.T. G.T. G.T. G.T G.T.|G.T
L: Lz )
Massachusetts....| D. (8) and| D. (4) and| D. (14) L. D. (17) and L. D. (6} L. D. (13) and G. T G.T. G.T. [G.T.
L2 Ls and L.? LA (2) A.(2)
Rhode Island.....|.......... L. L. G.T. GT. GT.1|GT | GT. G.T. G.T. G.T. G.T. |GT.
Connecticut...... L. L. L. L. L. L. L. G.T. G.T. G.T. G.T. |GT.
New York........ L. L. L. L. L. L. L. L. L. D.(30)and | G.T. |G. T.
13
New Jersey....... L. L. L. L. G.T. G.T. L. G.T. G.T G.T. G.T. G.T. |G T.
Pennsylvania..... G.T. G.T. G.T. L. G.T. G.T. | GT. | G.T. G.T. G.T. G.T. G.T.|GT.
Delaware........ D. (3)* L. L. L. L. L. L. L. L. L. L. G:T. |GT.
Maryland........ G.T. G.T. D. (10) |D. (10)] D. (g)* D. (9)* | D. {9)* | D. (9)* D..(g)* D. (9)* D.(9)* |D. ()" G.T.
Virginia.......... D. (12) D.(21) | D.(a1) | G. T. G. T. G.T. | GT. | G.T. G.T. G.T. G.T. G.T. |G T
North Carolina...{.......... Le D.(12) [D.(12)] D. (14 D. (14) L. G.T. G.T. G.T. G.T. G.T. |G T.
South Carolina. L. L. L. L. L. L. L. L. L. L. L. L. L.
Georgia.......... L. L. G.T. L. L. L. L. L. L. L. G.T. G.T.|G.T.
Vermont.........fveuvvurnn. L. L. L. L. L. L. L. L. L. G.T. G.T. |G.T.
Kentucky........[...co0n0e. D. {4) D.(4) |D.{) D. (2)¢ | D.(2)*|D. (3| D.(3)0*| D.(3)r D. (3)» G.T. G.T. |G.T.
Tennessee........|..coouennns RPN E.* E.t D. (5) D.(s) | D.(8) | D.(®) D. (8) D. (11 “D. (11) G.T.|G.T.
e Y RPN P P G.T. G.T. | GT. | GT. G..T G.T. G.T. G.T. |G T.
Louisiana........[......coood|ovinennaifinnnn oo oo L. L. L. L. G.T. G.T.|GT.
Indiana......... oo oo L. L. G T G.T. G.T. |G T.
Mississippi.......|..ocvvaiieeenineedienininndonn oo e G. T G. T. G.T. G.T.|G.T.
Hlinois........oo oo ciiec i D. (3) D. (3) G. T. G.T.|GT.
Alabama........{ooeovii e e el L. G.T. G.T. G.T. |GT.
Maine....aoooovifovvnnniiininenieeninn e D.(7Yand | D. () and | D. () and | G.T. | G. T.
A. (2) A. (2) A. (2)
Missouri......ooufiievnnen]oriinni] i e[ L. D. (3) G T. G.T.|G.T.
Arkansas......... oo o e e e e e G.T.
Michigan.........loocooiiiifoe i vin i et e e e e ..-.|GT.
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Explanation: L. = by legislature; G. T. = by people, on a general ticker;
D. = by people, in districts; A. = by pecple, in the state at large; E. = by electors.
The number in parentheses following the abbreviation “D."” is the number of
districts into which the state was divided. As a rule each district elected one

‘A majonty of the popuhr vote was necessary for a choice. In case of a failure to elect the
he d

"1 Each ofthe c:ght disericts chou two electors, from which the General Court (i.e., the legisla-
ture) sclected one. It also elected two electors at large.

3 Each qualified voter voted for one elector. The three electors who received most votes in the
state were elected.

4 A majority of votes was necessary for a choice. In case of a failure to elect one or more electors a
second clection was héld by the people, at which choice was made from the candidates in the first
election who had the most votes. The number of candidates in the second election was limited to
twice the number of the electors wanted.

$ Two of the districts voted for five members each, and two for three members each. A majority
of votes was necessary for a choice. In case of a failure to elect by popular vote the General Court
supplied the deficiency. In the election of 1792 the people chose five electors and the General Court
eleven.

# The state was divided into four districts, and the members of the legislature residing in cach
district chose three electors.

elector. Exceptions to the rule that are not obvious are givertin the notes, The
number in parentheses following the abbreviation “A.” is the number of electors
elected at large.

TA m:jorlty of votes was necessary for a popular choice. Deficiencies were filled by the General
Court, as in 1792. It also chose two clectors at large. In 1796 it chose nine electors, and the people
seven.

$In 1796 and 1800 Tennessee chose three Presidential electors—one each for the districts of
Washington, Hamilton, and Mero. Three “electors” for each county in the state were appointed by
the legislature, and the “clectors” residing in each of the three districts chose one of the three
Presidential electors.

? During the years 18041828 Maryland chose cleven electors in nine districts, two of the districts
clecting two members each.

12 Each district elected four electors.

11 One district chose six electors; one, five; one, four; two, three cach; and one, one.

12 Two districts chose five electors each, and one chose four electors.

1 One district elected three electors; two, two electors each; and twenty-seven, ane elector each
The thirty-four electors thus elected chose two electors.

14 One district chose four electors; one, three; one, two; and one, one.

SOURCE: Paullin, "The Atlas of The Historical Geography

of the United States', page 89
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EXHIBIT C
Popular Vote Returns of U.S. Presidential Elections

1948 1948 - 1964 1952

THURMOND
TRUMAN | DEWEY | % (RS":‘:n) % | PLURALITY EISENHOWER| % |[STEVENSON| % |PLURALITY
ts)
Ala. 40,930 | 19.0 171,443 | 79.7 SR 130,513 | Ala. 149,231 | 35.0 275,075 | 64.6 | D 125,844
Alaska Territory of Alaska did not vote for President in 1948 Alaska | Territory of Alaska did not vote for President in 1952
Ariz. 95,251 | 53.8 77,597 | 43.8 D 17,654 [ Ariz. 152,042 | 58.3 108,528 | 41.7 | R 43,514
Ark. 149,659 | 61.7 50,959 | 21.0 40,068 16.5 D 98,700 | Ark. 177,155 | 43.8 226,300 | 55.9| D 49,145
Calif, 1,913,134 | 47.6 1,895,269 | 47.1 1,228 | . D 17,855 | Calif, 2,897,310 | 56.3 | 2,197,548 | 42.7 | R 699,762
Colo. 267,288 | 51.9 239,714 | 46.5 D 27,574 | Colo. 379,782 | 60.3 245,504 | 39.0 | R 134,278
Conn, 423,297 | 47.9 437,754 | 49.5 R 14,457 | Conn. 611,012 | 55.7 481,649 | 43.9 | R 129,353
Del. 67,813 | 48.8 69,588 | 50.0 R 1,775 | Del. 90,059 | 51.8 83,315 | 47.9| R 6,744
Fla. 281,988 | 48.8 194,280 § 33.6 89,755 15.5 D 87,708 | Fla. 544,036 | 55.0 444,950 145.0 | R 99,086
Ga, 254,646 | 60.8 76,691 |18.3 85,055 | 20.3 D 169,591 || Ga. 198,961 | 30.3 456,823 | 69.7 | D 257,862
Hawail Territory of Hawaii did not vote for President in 1948 Hawali | Territory of Hawaii did not vote for President in 1952
Idaho 107,370 § 50.0 101,514 | 472.3 D 5,856 | ldeho 180,707 | 65.4 95,081 | 34.4| R 85,626
. 1,994,715 | 50.1 1,961,103 | 49.2 D 33,612 | . 2,457,327 | 54.8 | 2,013,920 | 44.9 | R 443,407
Ind. 807,833 | 48.8 821,079 | 49.6 R 13,246 | Ind. 1,136,259 | 58.1 801,530 | 41.0 ] R 334,729
lowa 522,380 | 50.3 494,018 | 47.6 D 28,32 [ltowa 808,906 | 63.8 451,513 ['35.6 | R 357,393
Kan, 351,902 | 4.6 423,037 | 53.6 R 71,137 [[Kan. 616,302 | 68.8 273,296 | 30.5| R 343,006
Ky. 466,756 | 56.7 341,210 | 41.5| 10,411 | 1.3 | D125,546 || Ky. 495,029 | 49.8] 495,729 |49.9| D 700
. la. 136,344 | 32.7 72,657 | 17.5 204,290 | 49.1 SR 67,946 |iLa. 306,925 | 47.1 345,027 | 52.9| D 38,102
Maine 11,916 | 42.3 150,234 | 56.7 R 38,318 | Maine 232,353 | 66.0 118,806 | 33.8| R 113,547
Md. 286,521 | 48.0 294,814 | 49.4 2,476 0.4 R 8,293 [Imd. 499,424 | 55.4 395,337 | 43.8 | R 104,087
Mass. 1,151,788 | 54.7 909,370 | 43.2 D 242,418 || Mass. 1,292,325 | 54.2 1,083,525 | 45.5 | R 208,800
Mich, 1,003,448 | 47.6 1,038,595 | 49.2 R 35,147 || Mich. 1,551,529 | 55.4} 1,230,657 | 44,0 | R 320,872
Minn, 692,966 | 57.2 483,617 | 39.9 D 209,349 | Minn. 763,211 | 55.3 608,458 | 44.1 1 R 154,753
Miss. 19,384 | 10.1 5,043 | 2.6 | 167,538 | 87.2 | sR 148,154 | miss. 112,966 | 39.6| 172,566 | 60.4| D 59,600
Meo. 917,315 | 58.1 655,039 | 4.5 42 D 262,276 [[Mo. 959,429 | 50.7 929,830 | 49.1] R 29,599
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Mont. 119,071 | 53.% 96,770 | 43.1 D 22,1 [ Ment. 157,394 | 59.4 106,213 [ 40.1| R 51,18)
Neb. 224,165 | 45.8 264,774 | 54.2 R 40,609 Neb. 421,603 | 69.2 188,057 | 30.8( R 233,546
Nev. 31,291 | 50.4 29,357 | 42.3 D 1,934 Nev. 50,502 | 61.4 31,688 | 38.6 | R 18,814
N. H. 107,995 | 46.7 121,299 | 52.4 7 R 13,04 |[N.H. 166,287 | 60.9 106,663 | 39.1{ R 59,624
N. J. 895,455 | 45.9 981,124 | 50.3 R 85,669 |IN.J. 1,373,613 | 56.8| 1,015,902 | 42.0 | R 357,711
N. M, 105,464 | 56.4 80,303 | 43.0 D 25,161 N. M, 132,170 { 55.4 105,661 | 44.3] R 26,509
N. Y. 2,780,204 | 45.0 2,841,163 | 46.0 R 60,959 N. Y. 3,952,813 | 55.5] 3,104,601 | 43.6] R 848,212
N. C. 459,070 | 58.0 258,572 | 32.7 69,652 8.8 D 200,498 {N.C. 558,107 | 46.1 652,803 | 53.91 D 94,696
N. D. 95,812 | 43.4 115,139 | 52.2 374 0.2 R 19,327 |IN.D, 191,712 | 71.0 76,694 | 28.41 R 115,018
Ohio 1,452,791 | 49.5 | 1,445,684 | 49.2 D 7,107 |Ohio 2,100,391 | 56.8] 1,600,367 | 43.2| R 500,024
Okla, 452,782 | 62.7 268,817 | 37.3 D 183,965 | Okla. 518,045 | 54.6 430,939 | 45.4| R 87,106
Ore. 243,147 | 46.4 260,904 | 49.8 R 17,757 [ Ore. 420,815 | 60.5 270,579 | 38.9| R 150,236
Pa. 1,752,426 | 4.9 1,902,197 | 50.9 R 149,771 Pa, 2,415,789 | 52.7 | 2,146,269 | 46.9] R 269,520
R. L 188,736 | 57.6 135,787 | 41.4 D 52,949 {R. 1, 210,935 | 50.¢9 203,293 | 49.0| R 7,642
s. C. 34,423 | 24.1 5,386 | 3.8 102,607 | 72.0 | SR 48,184 |[|s.¢C. 168,082 | 49.3 173,004 | 50.7| D 4,922
S. D, 117,653 | 47.0 129,651 | 51.8 R 11,998 |i8. D, 203,857 | 69.3 90,426 | 30.7 | R 113,431
Tenn. 270,402 { 49.1 202,914 | 36.9 73,815 13.4 D 67,488 | Tenn. 446,147 | 50.0 443,710 | 49.7 | R 2,437
Texas 750,700 | 65.4 282,240 | 24.6 106,909 9.3 D 468,460 || Texas 1,102,878 | 53.1 969,228 | 46.7} R 133,650
Utah 149,151 | 54.0 124,402 | 45.0 D 24,749 | Urch 194,190 { 58.9 135,364 | 41.){ R 58,826
vt. 45,557 | 36.9 75,926 | 61.5 R 30,39 v, 109,717 | 71.5 43,355 | 28.2} R 66,362
Ve, 200,786 | 47.9 172,070 | 41.0 43,393 10.4 D 28,716 |[IVa. 349,037 | 56.3 268,667 | 43.41 R 80,360
Wash. 476,165 | 52.6 | 386,315 | 42.7 D 89,850 | Wash, 599,107 | 54.3 492,845 | 44.7 1 R 106,262
W, Va. 429,188 | 57.3 316,251 | 42.2 D 112,937 [[W. Va. 419,970 | 48.1 453,578 | 51.9} D 33,608
Wis, 647,310 | 50.7 590,959 | 46.3 D 56,351 Wis. 979,744 | 61.0 622,175 | 38.7 | R 357,569
Wyo. 52,354 | 51.6 47,947 | 47.3 D 4,407 | Wye. 81,049 | 62.7 47,934 | 37.1| R 33,115
NATIONAL TOTALS - NATIONAL TOTALS
Popular . ) Popular | .
%o?es 24,105,812 | 49.5 | 21,970,065 | 45.1 | 1,169,063 2.4 D 2,135,747 " Votes | 33,936,234 | 55.1127,314,992 | 44.4| R 6,621,242

(Progressive Party; Henry Wallace - 1,157,172 - 2. 4%) i ~

(Also minor por'yy‘cnd ’Z‘"’md votes - 286, 844 - . &%) (Also minor party and scattered votes ~ 299,692 - . 5%)
Electoral Votes:  Truman: 303  Dewey: 189  Thurmond: 39 Electoral Votes: Eisenhower: 442 Stevenson: 89

SOURCE: Congressional Quarterly: Congress and the Nation 1945-1964

1¢



EXHIBIT C (cont'd)

1956 1960
EISENHOWER| ~ % STEVENSON | & PLURALITY || ~ - | KENNEDY % NIXON % |UNPLEDGED| % |PLURALITY
Ala, 195,694 | 39.4 280,844 | 56.5| D 85,150 || Ala. 318,303 237,981 324,050 D 86,069
Alaska Territory of Alaska did not vote for President in 1956 Alaska 29,809 49.1 30,953 | 50.9 R 1,144
Arix, |- 176,990 | 61.0 112,880 | 38.9 R 64,110 || Ariz. 176,781 44.4 221,241 | 55.5 R 44,460
Ark. 186,287 | 45.8 213,277 | 52.51 D 26,990 || Ark. 215,049 50.2 184,508 | 43.1 | 28,952 6.8 | D 30,541
Calif. 3,027,668 | 55.4 2,420,135 | 44.3 R 607,533 || Calif. 3,224,099 49.6 | 3,259,722 | 50.1 ’ R 35,623
Colo. 394,479 | 60.0 257,997 | 39.3| R 136,482 || Colo. 330,629 44.9 402,242 | 54.6 R 71,613
Conn. 711,837 1 63.7 405,079 | 36.3| R 306,758 || Conn. 657,055 53.7 565,813 | 46.3 D 91,242
Del. 98,057 | 85.1 79,421 | 44,6 R 18,636 || Del. 99,590 50.6 96,373 | 49.0 D 3,217
Fla. 643,849 | 57.2 480,371 | 42.7 R 163,478 || Fla. 748,700 48.5 795,476 | 51.5 |- R 46,776
Ga. 222,778 | 33.3 444,688 | 66.4| D 221,910 || Ga. 458,638 62.6 274,472 | 37.4 D 184,166
Hawaiil Territory of Hawaii did not vote for President in 1956 Hawali 92,410 50.0 92,295 | 50.0 D 115
Idaho 166,979 | 61.2 105,868 | 38.8 R 61,111 || ldahe 138,853 46.2 161,597 | 53.8 R 22,744
[N 2,623,327 | 59.5 1,775,682 | 40.3| R 847,645 |1 WL, 2,377,846 50.0 | 2,348,988 | 49.8 D 8,858 .
Ind. 1,182,811 } 59.9 783,908 | 39.7] R 398,903 || ind. 952,358 44,6 1 1,175,120 | 55.0 R 222,762
lowa 729,187 | 59.1 501,858 | 40.7 R 227,329 || lowa 550, 565 43.2 722,381 | 56.7 R 171,816
Kan. 566,878 | 65.4 296,317 | 34.2| R 270,561 || Kan. 363,213 9.1 561,474 | 60.4 R 198,261
Ky. 572,192 | 54.3 476,453 | 45.2 R 95,739 || Ky. 521,855 46.4 602,607 | 53.6 R 80,752
La. 329,047 | 53.3 243,977 | 39.5) R 85070 || La. ~ 407,339 50.4 230,980 | 28.6 | 169,572 21,0 | D 176,359
Maine 249,238 | 70.9 102,468 | 29.1 R 146,770 | Maine 181,159 43.0 240,608 | 57.0 : R 59,449
Md. 559,738 | €0.0 372,613 | 39.9{ R 187,125 [ md. 565, 808 53.6 489,538 | 46.4 D 76,270
Mass. 1,393,197 | 59.3 . 948,190 | 40.4 | R 445,007 || Mass. | 1,487,174 | 60.2 976,750 | 39.6 D 510,424
Mich. 1,713,647 | 55.6 1,359,898 | 44.1 R 353,749 || Mich. 1,687,269 50.9 | 1,620,428 | 48.8 D 66,841
Minn. 719,302 | 53.7 617,525 | 46.1 R 101,777 || Minn. 779,993 50.6 757,915 | 49.2 D 22,018
Miss, 60,685 | 4.5 144,453 | 58.2{ D 83,768 || Miss, 108, 362 3%.3 73,561 | 24.7 | 116,248 3.0 {U 7,88
Mo. 914,289 | 49.9 918,273 | 50.1 D 3,984 || Mo. 972,201 50.3 962,22 | 49.7 D 9,980
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Mont. 154,933 | 57.1 116,238 | 42.9 R 38,695 || Mont. 134, 891 48.6 141,841 | 51.1 R 6,950
Neb. 378,108 | 65.5 199,029  34.5 R 179,079 || Neb. 232,542 37.9 380,553 | 62.1 R 148,011
Nov. 56,049 | 58.0 40,640 | 42.0 R 15,409 | Nev. 54,880 51.2 52,387 | 48.8 D 2,493
N. H. 176,519 | 66.1 90,364 | 33.8 R 86,155| N.H. 137,772 46.6 157,989 | 53.4 R 20,217
N.J. 1,606,942 | 64.7 850,337 | 34.2 R 756,605 || N. J. 1,385,415 50.0 t 1,363,324 | 49.2 D 22,091
N. M. 146,788 | 57.8 106,098 | 41.8 R 40,690 || N. M. 156,027 50.2 153,733 | 49.4 D 2,294
N.Y, | 4,345,506 | 61.2 | 2,747,944 | 38.7 | R 1,597,562 || N. Y. | 3,830,085 | 52.5| 3,446,419 | 47.3 D 383,666
N. C. 575,062 | 49.3 590,530 | 50.7 D 15468 | N.C. 713,136 52.1 655,420 | 47.9 D 57,716
N.D. 156,766 | 61.7 96,742 | 38.1 R 60,024 || N.D. 123,963 44,5 154,310 | 55.4 R 30,347
Ohio 2,262,610 | 61.1 | 1,439,655 | 38.9 R 822,955 || Ohio 1,944,248 46.7 | 2,217,611 | 53.3 R 273,363
Okla. 473,769 { 55.1 385,581 | 44.9 R 88,188 || Okla. 370, 111 41.0 533,039 | 59.0 R 162,928
Ore. 406,393 | 55.2 329,204 | 44.7 R 77,189 || Ore. - 367,402 47.4 408,060 | 52.6 R 40,658
Pa. 2,585,252 | 56.5 1,981,769 | 43.3 R 603,483 || Pa. 2,556,282 51.1 1 2,439,956 | 48.7 D 116,326
R. I 225,819 § 58.3 161,790 | 41.7 R 64,029 || R. L 258,032 63.6 147,502 | 36.4 D 110,530
S. C. 75,700 | 25.2 136,372 | 45.4 D 60,672 || S.C. 198,129 51.2 188,558 | 48.8 D 9,571
S.D. 171,569 | 58.4 122,288 | 41.6 R 49,281 || S.D. 128,070 41.8 178,417 | 58.2 ) R 50,347
Tenn. 462,288 | 49.2 456,507 | 48.6 R 5,781 || Yenn. 481,453 45.8 556,577 | 52.9 R 75,124
Texas | 1,080,619 [ 55.3 859,958 | 44.0 R 220,661 (| Yexas 1,167,932 50.5| 1,121,699 | 48.5 D 46,233
Utah 215,631 | 64.6 118,364 | 35.4| R 97,267 | Utah 169,248 | 45.2) 205,361 | 54.8 R 36,113
vt. 110,390 | 72.2 42,549 | 27.8 R 67,841 i Ve, 69,186 41. 4 98,131 | 58.6 R 28,945
Va. 386,459 | 55.4 267,760 | 38.4 R 118,699 || Va. 362,327 47.0 404,521 | 52.4 R 42,194
Wash. 620,430 | 53.9 523,002 | 45.4 R 97,428 || Wash. 599,298 48.3 629,273 | 50.7 R 29,975
W. Va, 449,297 | 54.1 381,534, | 45.9 R 67,763 || W. Va. 441,786 52.7 395,995 | 47.3 D 45,791
Wis, 954,844 [ 61.6 586,768 | 37.8 R 368,076 || Wis. 830, 805 48.0 895,175 | 51.8 R 64,370
Wyeo. 74,573 | 60.1 49,554 | 39.9 R 25,019 || Wye. 63,331 45.0 77,451 | 55.0 R 14,120
NATIONAL TOTALS NATIONAL TOTALS

Popular Populor '

Votes | 35,590,472 | 57.4 | 26,022,752 | 42.0 IR 9,567,720 Eotes 34,221,349* | 49.71*)34,108,546 | 49.551 638,822* | .92* | D 112,803*
(Also minar party and scattered votes ~ 413,684 - . 6%) - (Also minor parfy and scottered votes « 188,565 ~ . 27%)
Electoral Votes: Eisenhower: 457 Stevenson: 74 Electoral Votes: Kennedy: 303 Nixon: 219 Byrd: 15

'M;:.b'f" The ll-man Democratic elector slate consisted of six unpledged electors who

finally voted for Sen. Harry Flood Byrd (D Va.) and five loyalist electors for

Kennedy. Since the votes cannot be separated in counting, the bighest vote

for an unpledged elector (324,050) is listed under that colimn and the bighest
vote for a Kennedy elector (318,303) is listed in bis column. Under this method

of counting, bowever, votes for the Democratic elector slate ae actually
counted twice with resultant inflation of both the Kennedy and unpledged pop-
ular vote totals. An alternative is to divide the bighest Democratic elector
vote, 5/11 to Kennedy and 6/11 to unpledged. If that is done, Kemiedy's
Alabama total drops to 147,295 and be trails Nixon by 58,205 in the national
.popular coumt, . .
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EXHIBIT C (cont'd)

Official 1964 Presidential Election Results

Based on complete official vote totals reported to Cong ional Q1

by the

I Affairs I

itute and state g

Total popular vote cast: 70,642,496

sources.

STATE TOTAL POPULAR VOTE PLURALITY PERCENTAGES® ELECTORAL VOTE
. JOHNSON | GOLDWATER | OTHER PARTIES JOHNSON | GOLDWATER | JOHNSON | GOLDWATER

ALABAMA % 479,085 210,733 268,353 69,5 10
ALASKA 44,329 22,930 None 21,399 85.9 34,1 3

ARIZONA 237,753 242,535 482 4,782 49.5 50,4 5
ARKANSAS 314,197 243,264 2,965 70,933 56.1 43,4 6
CALIFORNIA 4,171,877 2,879,108 6,601 1,292,769 59,1 40.8 40

COLORADO 476,024 296,767 3,195 179,257 6.3 38.2 )
CONNECTICUT 826,269 390, 996 1,313 435,273 67.8 32.1 8

DELAWARE 122,704 78,078 538 44,626 60,9 38.8 3

FLORIDA 948, 540 905,941 None 42,599 511 48.9 14

GEORGIA 522,557 616,600 195 94,043 45.9 54,1 12
HAWAIL 163,249 44,022 None 19,227 78.8 2.2 4

IDAHO 148,920 " 143,557 - None 5,363 50.9 49.1 4

ILLINOIS 2,796,833 1,905,946 62 890,887 59.5 40.5 26

INDIANA 1,170,848 911,118 9,640 259,730 56.0 43.6 13

IOWA 733,030 449,148 2,361 283,882 61.9 37.9 9

KANSAS 464,028 388,579 7,294 77,449 54.1 45.1 7

KENTUCKY 669,659 372,977 3,469 296,682 64.0 35.7 9

LOUISIANA 387,068 509,225 None 122,157 43,2 56.8 10
MAINE 262,264 118,701 None 143,563 68.8 3.2 4

MARYLAND 730,912 385,495 50 345,417 65.5 34,5 10
MASSACHUSETTS 1,786,422 549,727 8,649 1,236,695 76.2 2.4 14

MICHIGAN 2,136,615 1,060,152 6,335 1,076,463 66.7 331 21

MINNESOTA 991,117 559,624 3,721 431,493 63.8 36.0 10

MISSISSIPPL 52,618 356,528 None 303,910 12.9 87.1 7
MISSOURI 1,164,344 653,535 None 510,809 64.0 36.0 12
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MONTANA 164,246 113,032 1,350 51,214 58.9 40.6 4
NEBRASKA 307, 307 276,847 None 30,460 52.6 47.4 5
NEVADA 79,339 56,094 None 23,245 58.6 41.4 3
NEW HAMPSHIRE 184,044 104,029 None 80,035 63.9 3.1 4
NEW JERSEY 1,867,671 963,843 15,256 903,828 65.6 33.9 17
NEW MEXICO 194,017 131,838 o 1,780 62,179 59.2 40.2 4
NEW YORK 4,913,156 2,243,559 9,488 2,669,597 68.6 31.3 43
NORTH CAROLINA 800,139 624,844 None 175,295 56.2 43.8 13
NORTH DAKOTA 149,784 108, 207 398 41,577 58.0 41.9 4
OHIO 2,498,331 1,470, 865 None 1,027,466 62,9 37.1 26
OKLAHOMA 519,834 412,665 None 107,169 55.7 44.3 8
OREGON 501,017 282,779 2,509 218,328 63.7 36.0 [
PENNSYLVANIA*® 3,130,954 1,673,657 18,079 1,457,336 64.9 A7 29
RHODE ISLAND | 315,463 74,615 None 240,848 80.9 19.1 4
SOUTH CAROLINA 215,700 309,048 B 93,348 41.1 58.9 8
SOUTH DAKOTA 163,010 130,108 None 32,902 55.6 44,4 4
TENNESSEE 635,047 508, 965 34 126,082 55.5 44,5 11
TEXAS 1,663,185 958,566 5,060 704,619 63.3 36.5 25 -
UTAH 219,628 181,785 None 37,843 54.7 45.3 4
VERMONT 108,127 54,942 20 53,185 66,3 33.7 3
VIRGINIA 558,038 481,334 2,895 76,704 53.5 46.2 12 j
WASHINGTON 779,699 470, 366 8,309 309,333 62.0 37.4 9
WEST VIRGINIA 538,087 253,953 None 284,134 67,9 32.1 7
WISCONSIN 1,050,424 638,495 2,8% 411,929 62.1 37.7 12
WYOMING 80,718 61,998 None 18,720 56.6 43.4 3
DIST. OF COLUMBIA 169,796 28,801 None 140,995 85.5 14,5 3

TOTAL 43,128,958 27,176,873 336,665 15,952,085 61.0 38.5 486 52
Otber Party Vote Breakdown: independent Democratic Electors (Alabana only 210,732; ** Count from Schuylkill County not yet official.
Socidlist Labor (Hass and Blomen) 45,186; Probibition (Munn and Shaw) 23,267; Social- 1 Including write-in votes reported.
ist Worker (DeBerry and Shaw) 32.705; Constitution {Lightbumn and Billings) 5.060; Na- {Demacratic electors were not pledged to Jobnson, thus their vote appears under Other
ional States Rights (Kasper and Stoner) 6,953; Universal (Hensley and Hopkins) 19; " Parties Column.

id tudis

Scattered 12.743. - ®Pe of total P ial vote cast, i minor party vote,

Gé
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EXHIBIT D

WINNING CANDIDATES PERCENTAGES OF POPULAR
AND ELECTORAL VOTES, 1868—1964

% of % of
Popular Electoral
Year Winning Candidate Vote Vote
1868 Ulysses S. Grant 53 73
1872 Ulysses S. Grant 56 82
1876 Rutherford B. Hayes 48 50
1880 James A. Garfield 49 58
1884 Grover Cleveland 49 55
1888 Benjamin Harrison 48 58
1892 Grover Cleveland 46 62
1896 William McKinley 51 61
1900 William McKinley 52 65
1904 Theodore Roosevelt 56 71
1908 William H. Taft 52 66
1912 Woodrow Wilson 42 82
1916 Woodrow Wilson 49 52
1920 Warren G. Harding 60 76
1924 Calvin Coolidge 54 71
1928 Herbert C. Hoover 58 84
1932 Franklin D. Roosevelt 57 89
1936 Franklin D. Roosevelt 61 98
1940 Franklin D. Roosevelt 55 85
1944 Franklin D. Roosevelt 54 81
1948 Harry S. Truman 50 57
1952 Dwight D. Eisenhower 55 83
1956 Dwight D. Eisenhower 57 86
1960 John F. Kennedy 50.08 62
1964 Lyndon B. Johnson 61 90

Source: Congressional Quarterly: Congvess and the Nation
1945-1964
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EXHIBIT E

NUMBERS OF ELECTED PRESIDENTS BY STATES

STATE

PRESIDENTS
(Elected)

TERMS

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska

0
0
0
0
1
0
0
0
0
0
0
0
2
1
0
0
0
1
0
0
4
0
0
0
1
0
0
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Exhibit E (Continued)
PRESIDENTS

STATE (Elected) TERMS

- Nevada 0
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Okiahoma

11

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia

OO0 OO O WO O O H O O 0O 0 3O -

Wisconsin
Wyoming 0

* A seventh citizen of New York, Millard Fillmore, succeeded
to the office from the Vice-Presidency but was never elected
President.

** A third Tennessean, Andrew Johnson, succeeded from the
Vice-Presidency but was never elected to the office of Presi-

dent.

SOURCE: ''Biographical Directoryof the American Congress",
Government Printing Office, #85/2: HDOC 442
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EXHIBIT F

PRESIDENTIAL AND VICE PRESIDENTIAL CANDIDATES
OF MAJOR PARTIES AND THEIR HOME STATES

1868 — 1964

1868

Republican:

Democratic:

1872

Republican:

Democratic:

1876

Republican:

Democratic:

1880

Republican:

Democratic:

1884

Democratic:

Republican:

1888

Republican:

Democratic:

1892

Democratic:

Ulysses S. Grant, Illinois
Schuyler Colfax, Indiana

Horatio Seymour, Indiana
Francis Blair, Jr., Ohio

Ulysses S. Grant, Illinois
Henry Wilson, Massachusetts

Horace Greeley, New York
Benjamin G. Brown, Missouri

Rutherford B. Hayes, Ohio
William A. Wheeler, New York

Samuel J. Tilden, New York
Thomas Hendricks, Indiana

James A. Garfield, Ohio
Chester A. Arthur, New York

Winfield S. Hancock, Pennsylvania
William H. English, Indiana

Grover Cleveland, New York
Thomas A. Hendricks, Indiana

James G. Blaine, Maine
John A. Logan, Illinois

Benjamin Harrison, Indiana
Levi P. Morton, New York

Grover Cleveland, New York
Allen G. Thurman, Ohio

Grover Cleveland, New York
Adlai E. Stevenson, Illinois
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Republican:

1896
Republican:

Democratic:

1900
Republican:

Democratic:

1904

Republican:

Democratic:

1908
Republican:

Democratic:

1912

Democratic:

Republican:

1916

Democratic:

Republican:

1920
Republican:

Democratic:

30

Bénjamin Harrison, Indiana
Whitelaw Reid, New York

William McKinley, Ohio
Garret A. Hobart, New Jersey

William Jennings Bryan, Nebraska
Arthur Sewall, Maine

William McKinley, Ohio
Theodore Roosevelt, New York

~William Jennings Bryan, Nebraska
“Adlai E. Stevenson, Illinois

Theodore Roosevelt, New York
Charles W. Fairbanks, Indiana

Alton B. Parker, New York
Adlai E. Stevenson, Illinois

William H. Taft, Ohio
James S. Sherman, New York

William Jennings Bryan, Nebraska
John W. Kern, Indiana

Woodrow Wilson, New Jersey
Thomas R. Marshall, Indiana

William H. Taft, Ohio
James S. Sherman, New York

Woodrow Wilson, New Jersey
Thomas R. Marshall, Indiana

Charles Evans Hughes, New York
Charles W. Fairbanks, Indiana

Warren G. Harding, Ohio
Calvin Coolidge, Massachusetts

James M. Cox, Ohio
Franklin D. Roosevelt, New York



1924

Republican:

Democratic:

1928
Republican:

Democratic:

1932

Democratic:

Republican:

1936

Democratic:

Republican:

1940

Democratic:

Republican:

1944

Democratic:

Republican:

1948

Democratic:

Republican:

31
Exhibit F (Continued)

Calvin Coolidge, Massachusetts
Charles G. Dawes, Iilinois

John W. Davis, West Virginia
Charles W. Bryan, Nebraska

Herbert Hoover, California
Charles Curtis, Kansas

Alfred E. Smith, New York
Joseph T. Robinson, Arkansas

Franklin D. Roosevelt, New York
John Nance Garner, Texas

Herbert Hoover, California
Charles Curtis, Kansas

Franklin D. Roosevelt, New York
John N. Garner, Texas

Alfred Landon, Kansas
Frank Knox, Illinois

Franklin D. Roosevelt, New York
Henry A. Wallace, Iowa

Wendell Wilkie, Indiana
Charles L. McNary, Oregon

Franklin D. Roosevelt, New York
Harry S. Truman, Missouri

Thomas E. Dewey, New York
John W, Bricker, Ohio

Harry S. Truman, Missouri
Alben W. Barkley, Kentucky

Thomas E. Dewey, New York
Earl Warren, California
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1952

Republican:

Democratic:

1956
Republican:

Democratic:

1960

Democratie:
Republican:

1964

Democratic:

Republican:

32

Dwight D. Eisenhower, New York
Richard M. Nixon, California

Adlai E. Stevenson, Illinois
John J. Sparkman, Alabama

Dwight D. Eisenhower, New York
Richard M. Nixon, California

" Adlai E. Stevenson, Illinois

Estes Kefauver, Tennessee

John F. Kennedy, Massachusetts
Lyndon B. Johnson, Texas

Richard M. Nixon, California
Henry Cabot Lodge, Massachusetts

Lyndon B. Johnson, Texas
Hubert H. Humphrey, Minnesota

Barry M. Goldwater, Arizona
William E. Miller, New York
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EXHIBIT G

MAJOR PARTIES' PRESIDENTIAL AND VICE
PRESIDENTIAL CANDIDATES BY STATES

1868 — 1964

D ~— Democratic Nominee

R — Republican Nominee

Presidential Nominees

Vice Presidential

Nominees
= w B W
2 83 38838 ;b
a ®©® & & B O ® & & o gk
5 — — - — - — = o .
—t ] 1 1 > 1 1 1
T 238 83g¢gd e ”
3 States g o & 9 g B & 9 = Totals
Alabama D 0 1 1
R 0 0 1
Alaska D 0 0
R 0 010
Arizona D 0 0
R 1] 1 0 |1
Arkansas D 0 1 1
R 0 0 1
California D 0 0
R 1{ 2] 3 3] 316
Colorado D 0 0
R 0 (K
Connecticut D 0 0
R 0 (K
Delaware D 0 0
R 0 0 (0
Florida D 0 0
R 0 0 0
Georgia D 0 0
R 0 0 0
Hawaii D 0 0
R 0 0 0
Idaho D 0 0
R 0 0 {0
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Exhibit G (Continued)
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Exhibit G (Continued)

*soxd ‘A
7 *saxd

Totals

STElOL “d°A
7961-2€61

8261-0061

9681-898T .

syeo], *sead

7961-2€61

8¢61-006T

968T1-8981

sanjaed

States

=) =] A ) =] N of o o =) — - =) =] =] —
[\ i
CO| O ON| ©COCO| mi+| OO OO NO| OO OH| OO OCO| O] OO O
L] =i ~{
™~ 4 AN
— <« N
<t ™M
~ N ™ -
el ™ —
A AR AM A AM Al A A A A A A AM| AM A
)
L g 3
. a o
CRN IS - R 212 |5 |¢
a |lo |8 |, |8 |2 ® 8§18 1218 |3
g n » o @ g g > @ o o @
o o 5} c | O |A 8 o > (7 |0 | A @
TIE = (7|7 |s |z <1212 |%8|s |s |¢
—
> B 2 = 2 | & (& (2 |8 ) g | o = = £
) o o ) o o |o |8 | S g | .2 3 3 )
z 4 4 Z A Z Z (@} [®) (@) A ~ 75! w =




36

Exhibit G (Continued)

‘soxd A
- +soad

Totals

stejol "d°A
¥961-2E61

8661-0061

9681-8981

818101, “soxd
7961~2€61
8661-0061
968T1-8981

sonIed

States

<H (= (=] < (=] — o (=]
MO OO OO OO Ol ol ool oo
[y]
O OO OO OO oo Mol ool o
—
-
A A AM A Al A Aml Ax
5]
ored
o | 8
g | ® |35
.m .m [=0] o [} W“c
(] =] m > = =
w0 m =] o Q m
« el B0 @ Lm\w Q
x [ b 2] o @ 2 g,
D o ~ =1
= D (> |5 B |B |B |B




IN THE

- Supreme Court of the United States

OCTOBER TERM, 1966

No. Original

STATE OF DELAWARE, Plaintiff
V.

THE STATE OF NEW YORK, ET AL., Defendants

BRIEF FOR PLAINTIFF

31






39

INDEX TO BRIEF

Jurisdiction of the Subject Matter . . ....... ce e
Standing . . ..... s et e
Justiciability. .......... e se e

Questions Presented. . . « o s e v v v v v v et e e

Summary of Argument . ......0 00000000 e

Argument:

I. The state unit system violates the Fourteenth

Amendment and denies equal protection of the
laws and due process of law to minority voters
within states by arbitrarily cancelling their
votes and misappropriating their voting power
to assert it for candidates whom they oppose .

a. Plaintiff's interest in effects in other states
b. The nature of state legislative power. . ...
c. Denials of Equal Protection of the Laws. . .
d. Denials of Due Process. « « v« v v e o 00 o s

The national operation of the state unit system
denies to Plaintiff's citizens due process of
law in violation of the Fifth Amendment and
abridges their rights under the Ninthand Tenth
Amendments to engage in national political
activity in association with citizens of other
states ... ... i i i e, cees s

a. Reserved rights to engage in national politi-
calactivity . o v v v e v v sttt i i i i

¢ e s s 0 o

s o e s o o

b. The Due Process Clause of the Fifth Amend-

MeNt .. v v eeeeececoeoenrssssoaceos

The state unit system operates to the unfair
advantage of the large states and their citizens

and denies citizens of Delaware and other small

states privileges of United States citizenship in
violation of the Fourteenth Amendment .....

Delaware's presidential electors' votes are
debased and their effectiveness diluted by the
state unit system in violation of the equality

of electors required by Article II, Section I,
and the Twelfth Amendment . . ..... e

45
46
50
53
54

56
56
57
58
65

68

68

74

77



40

V. Voter inequities caused by the state unit system
violate general principles of equity enforced by
the Supreme Court in original actions between

o] = 86
VI. Appropriate remedies are available for invali-

dation of the state unit system and redress of

its wrongs ........ et ettt et e e e 89
ConclusSion .. v v et tnvestoveersnocarsonassanens 92
APPENDIX:

Constitutional Provisions Involved .......c000v e 93
US.Code Provisions . ........c.cti it iennnnnss 96
CITATIONS

CASES:
Adkins v. Children's Hospital, 261 U.8. 525 ....... ceeo. 16
Alabama v. Arizona, 291 U.8. 286 . . . . v i i i vt v v e v e e 46
Anderson v. Jordan, 343 U.S. 912 ....... Gttt e e 51
Apthecker v. Secretary of State, 378 U.S. 500 .. v v v v e v vss 76
Baker v. Carr, 369 U.S. 186. . v v e v v e e e v e n. 46, 48, 50, 57, 70
Barrows v, Jackson, 346 U.5. 249 . . ¢ v e v e e e e e o e nenann 50
Bolling v. Sharpe, 347 U.S. 497..... ettt e 66, 76
Brown v, Board of Education, 347 U.S. 483 . ..o v cvennn .. 89
Burns v. Richardson, __ U.S. __ ,86 8. Ct. 1286 ...... 62,91
Burroughs v. United States, 290 U.S. 534 ...... esss. 15,82
Carrington v.Rash, 380 U.S.89 ........... «ee..48,57,58
Colegrove v, Green, 328 U.S. 549 . . i v vt v vnnnsnsecens 51
Engel v. Vitale, 370 U.S. 421 ......... ceeseeaseases 93
Fergus v. Marks, 321 Ill. 510, 152 N.E. 557 (1926) . . . .. ... 51
Fortson v. Dorsey, 379 U.S. 433 . . v v s v v s e e v oo nnnns .. 62
Georgia v. Pennsylvania R.R., 324 U.5. 439 ........47, 48,52
-Georgia v. Tennessee Copper Co., 206 U.5. 230 . .. ....... 47
Gomillion v. Lightfoot, 364 U.S.339 ......... ceeene.. 10

Gray v. Sanders, 372 U.S. 368 ..... «e.....50,61,69, 83,89



41

Griswold v. Connecticut, 381 U.8. 479 . . e v e e vt evoaese

Harper v, Virginia State Board of Elections, U.S.

86 S. Ct. 1092 ....

Hawke v, Smith, 253 U.S. 221, .......

Hinderlider v. La Plata Co., 304 U.S. 92

Hurd v. Hodge, 334 U.S. 24 ....cv0eeo®

In re Green, 134 U.S. 377 .......
Kansas v. Colorado, 185 U.S. 125 . .

Katzenbach v. Morgan, U.S. .

Lane v. Wilson, 307 U.S, 268 .....
Leser v. Garnett, 258 U,S. 130 . ...

.

Lockner v. New York, 198 U.S.45.....

Louisiana v. Cummins, 314 U.S, 577

Murray v. Curlett, 374 U.S. 203 ...

Ray v. Blair, 343 U.S. 214 . . . ... ....45, 51, 58,
Remmey v. Smith, 342 U.S. 916 ........

Massachusetts v. Mellon, 262 U.S, 447.
Massachusetts v. Missouri, 308 U.S. 1.
McPherson v. Blacker, 146 U.S. 1..... .
Mississippi v. Johnson, 71 U.S. (4 Wall.) 475
Missouri v. Illinois, 180 U.8. 208 ... ... ..
Munn v. Illinois, 94 U.S. 113 .........

.

« s 0 0 e e

NAACP v, Alabama, 357 U.S. 449 ........
National Prohibition Cases, 253 U.S, 350 ...
Nebbia v. New York, 291 U.S. 502 . .......
Pennsylvania v. West Virginia, 262 U.S. 553 .
Powell v, Alabama, 287 U.S. 45 ¢ e v v eveceeoos

.

3

.

-----

Reynolds v. Sims, 377 U.8. 533 . ¢ e s e e oo e s v oese
Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657
School District of Abington Township v. Shempp,

374 US.203 .. vcveeenerenn

e e 00 0 0 0 0o

Schware v. Board of Bar Examiners, 353 U.S. 232 . .

65, 69

48, 57

.o 16
47,75
86, 87

.. 64
75, 76

48, 49
.. 52
57, 60
.. 51
53, 86

o o 53
.. 70

.. 65
49, 88
.. 66
85, 91

.. 63
.. 46



42

South Carolina v. Katzenbach, U.s. s

86 8.Ct. 803 ...t eannnn ceeeee e, 47,49,91
Stromberg v. California, 283 U.S. 359 ... ...t eeue.. oo 69
Tedescov. Board, 339 U.S.940 ........0eeeeeeeeeaa bl
Thiel v. Southern Pacific C0., 334 U.S. 24 ...¢cevveveseo. 76
Twining v. New Jersey, 211 U.S. T8. . v v v v et e v v v v e e . 82
United Public Workers v. Mitchell, 330 U.S.75.......... 68
United States v. Alabama, 252 F. Supp. 95 (M.D. Ala.

111 P
United States v. Classic, 3183 U.8.299 ... ¢ et veeveeee. 82
United States v. Raines, 362 U.S. 17 ..... . 1)
United States v. Texas, 252 F. Supp. 234 (W.D. Tex.

1966) v v v veenennn NP - -
Virginia v. West Virginia, 206 U.8.290 ......ccccces.. 46
Wesberry v, Sanders, 376 U.S. L.+ v v v v v v v v .. 50, 51, 58, 90
West Coast Hotel Co. v. Parrish, 300 U.S. 379 ...c¢e0e.e.. 65
Yick Wo v. Hopkins, 118 U.S. 356 . ........ e oo .. 69
UNITED STATES STATUTES:

United States Code, Ch, 28, Sec. 1251(1) . « ¢ o ¢ ¢ ¢ e o 0 e e e o« 45
MISCELLANEOQUS:

41 Annals of Congress 170, 18th Cong. 1st Sess. (1824) . . ... 59
Banzhaf, "Weighted Voting Doesn't Work: A Mathematical

Analysis', 19 Rutgers L. Rev. 317 (1965) . c v ¢ ¢ e e e v o« . 85
4 Beveridge, The Life of John Marshall 463 (1919)........ 61
Council of State Governments, Legislative Reapportion-

ment in the States (June, 1964 and Supp., June 1965) . 51
Dixon, ""Apportionment Standards and Judicial Power",

38 Notre Dame Law. 367,376 (1963) v ¢ . v vceeeseeeas 10
Dixon, ""Electoral College Procedure', 3 Western

Political Quarterly 214, 217 (1950) ¢ ¢« c s s s e e s e vasss 63
4 Elliot, Debates on the Federal Constitution 304 (2d ed.

1836) v v o v v vt v e nsnsososssosasonans ceessaes 13



43

5 Elliot, Debates on the Federal Constitution 365 (Supp.

1845) v v o v eeesenssoessssscassassosscsncnes 12

Kefauver, ""The Electoral College: Old Reforms Take on
a New Look", 27 Law and Contemporary Problems
188 (1962) 4 v v v v v v v v v s P 11

Kirby, "Limitations on the Power of State Legislatures
Over Presidential Elections", 27 Law and Contempo-
rary Problems 495 (1962) . ... .. eeeuese-oq..D8, 63,74

3 Letters and Other Writings of James Madison 333-334
(Worthington ed, 1887) . v v vt e v v s v cnascrancessass 60

McKay, ""Political Thickets and Crazy Quilts: Reappor-
tionment and Equal Protection', 61 Mich. L. Rev, 645
(1963) v v v e v neneeennnneenoennens Cereeee.. T0

54 National Civics Review 430, Representation Column
(1965) & v i vt eenecavssssscancssssssassnsssas 5l

Redlich, ""Are There 'Certain Rights . . . Retained by the
People'?", 37 N.Y.U, L. Rev. 787 (1962) . ...¢0e0ess.. 69

Riker, ""Some Ambiguities in the Notion of Power,"
58 Am. Pol. Sci. Rev. 341 (1964) . v c v c s e s eseessssee 8D

Roche, ""The Founding Fathers: A Reform Caucus in
Action", 55 Am. Pol. Sci. Rev, 799, 810 (1961) ........ 74

Staff of the Subcommittee on Constitutional Amendments,
Committee on the Judiciary, 87th Cong., 1lst Sess.,
"The Electoral College, Operation and Effect of Pro-
posed Amendments to the Constitution of the United
States", 31-32 (Comm. Print 1961) .. .....v0..... 81,90

2 Stanwood, A History of the Presidency 15 (1898) . . ... ... 78
The Federalist No. 39 (Cooke ed. 1961) .+ cv v v eeueeses 85
The Federalist No. 68 (Cooke ed. 1961) . ... cvvevsaasaa 13

10 The Writings of Thomas Jefferson 134 (Jefferson
Memorial Ass'n, Library Ed., 1904) . ... ¢+ ceueeasss 61

Wechsler, "Toward Neutral Principles of Constitutional
Law", 73 Harv, L. Rev. 1,9 (1959) v v v v eeeveeeeess 52

Wilkinson, The Electoral Process and the Power of the
States, 47 A.B.A.J. 251,253 (1961) v+ v veeveeocesoas 63

Wilmerding, The Electoral College 21 (1958) ....ceeses. 74






45

JURISDICTION OF THE SUBJECT MATTER

As a controversy between States this case is within
the original jurisdiction of this Court pursuant to Article
III, Section 2 of the United States Constitution and 28 U.S.
Code §1251(1). The District of Columbia is authorized
to be sued by Section 1-102 of the District of Columbia
Code. Because of its interest in the subject matter the
District is a proper party within the Court's ancillary
jurisdiction, and it is joined as a necessary or proper
party pursuant to Rules 19(b) and 20(a) of the Federal
Rules of Civil Procedure which are made applicable to
original actions by Rule 9(2) of this Court.

The fact that the subject of the controversy concerns
presidential elections is no obstacle to this Court's juris-
diction. In McPherson v. Blacker, 146 U.S. 1, the consti-
tutionality of a state's method of ‘choosing presidential
electors was considered and although the opinion noted
that the selection of presidential electors is a matter
granted "exclusively'' to the states by the Constitution and
referred once to the power of state legislatures therein
as ''plenary"’, this Court nonetheless adjudicated the dis-
pute by passing upon the merits of several constitutional
claims and affirming a Michigan judgment which upheld a
state statute providing for election of presidential elec-
tors by districts. In a fore-runner to its recent reasser-
tions of judicial power to protect voting and political
rights, the Court also said:

"The questionof the validity of this act, as presented
to us by this record, is a judicial question, and we
cannot decline the exercise of our jurisdictionupon
the inadmissible suggestion that action might be
taken by political agencies in disregard of the
judgment of the highest tribunal of the State as
revised by our own." (Id. at 24)

Jurisdiction over this subject matter was also exercised
by this Court in Ray v. Blair, 343 U.S. 214, which upheld
Alabama's requiring pledges of candidates for presiden~
tial elector.
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In accordance with the analysis by Mr. Justice Bren-
nan in Baker v. Carr, 369 U.S. 186, considerations of the
appropriateness of exercising this jurisdiction, or "jus-
ticiability", and Plaintiff's standing to raise the questions
presented will be considered separately.

STANDING

Precedent supports Delaware's standing to sue both
in its own right and in its parens paitriae capacity as rep-
resentative of individual and collective interests of its cit-
izens. Paragraph 13 of the Complaint alleges that the
state unit system dilutes the votes of Delaware's three
presidential electors and hence the status of the State in
its national constitutional role in the process of appoint-
ing electors for choosing the president. Once appointed,
the Nation's presidential electors become a constituency
comparable to those which choose Representatives and
Governors. Although 4 unique constituency, they are enti-
tled to the same ''one elector — one vote' equality. This
is denied them by the distorted nationwide packaging of
electors achieved by the state unit system. Since they are
the agents of Delaware in its role as one of the sovereign
states participating in a national function, protection of
their equal voting status by multi-state litigation is as
meaningful to the state as similar actions over boundary
lines or state property rights, such as Alabama v. Ari-
zona, 291 U.S. 286; Virginia v. West Virginia, 206 U.S.
290, and Rhode Island v. Massachusetts, 37 U.S. (12 Pet.)
657. :

Delaware's suit in its own right therefore has two
aspects. First, it sues to protect its proper status as
one of the sovereign states of the United States in their
most vital multi-state function, the choice of their Pres-
ident; secondly, Delaware sues as a principal seeking to
secure the lawful rights of agents who act in its behalf,
its three presidential electors, appointed pursuant to a
mandatory requirement and condition of Delaware's mem-
bership in this Union of States. Although Delaware's
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presidential elector performs a federal function, he votes
as agent of the State pursuant to its appointing authority
under Article II, Section 1, Paragraph 2 of the Constitu-
tion. It ve Green, 134 U.S. 377. Delaware sues to pro-
tect its electors' votes from a relegation to second class
status never contemplated by our federal system. In so
doing, it seeks to vindicate a state constitutional right of
the highest order. Its claim is comparable (in origin
only) to those based upon the state's roles in our federal
system which gave South Carolina standing to challenge

- the federal Voting Rights Act of 1965 in Soutk Carolina v.
Katzenbach, __ U.S. , 86 8. Ct. 803.

Its action as parens patriae, however, asserts claims
on a broader basis transcending sovereign and proprie-
tary interests of the state as an entity. In such an action
a state vindicates the rights of its citizens as an aggre-
gate of persons and protects them in their health, pros-
perity and welfare. Pavens patrviae actions have been
readily sustained when brought to enforce economic and
property rights of the state's citizenry, e.g., Pennsylvania
v. West Virginia, 262 U.S. 553 (suit to enjoin enforcement
of another state's statutory preference of its own citizens
in the distribution of natural gas): Georgia v. Tennessee
Copper Co., 206 U.S. 230 (suit to enjoin discharge of nox-
ious industrial gases from another state); Missouri v. Illi-
nois, 180 U.S. 208 (suit to prevent discharge of sewage
into interstate waters); Georgia v. Pennsylvania R.R., 324
U.S. 439 (1945) (suit against twenty railroads to enjoin an
alleged conspiracy to fix unreasonable rates for Georgia
business). The present suit is similarly brought by Dela-
ware as pavens patriae, representing the interests of its
citizens in being accorded their constitutional rights in
the national process of electing the President.

Neither by logic nor precedent can it be said that suits
based upon citizens' rights of political equality and voting
effectivenessare onanylower plane with respect to stand-
ing to sue than are suits concerning their health or eco-
nomic interests. The familiar line of cases beginning with
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Baker v. Carv, supra, and continuing through Carrington
v. Rash, 380 U.S. 89, and Harper v. Virginia State Board
of Elections, ___ U.S. __, 86 8. Ct. 1092, establish, not
only the '"one voter-one vote" principle, but also that
rights of suffrage are as basic as those protected from
interstate infringement in previous parens patriae actions.
Standing to protect such rights has never been diminished
by the fact that they are vindicated in a representative
suit rather than directly by individual voters. Although
this suit is one of first impression, so were previous par-
ens patriae suits involving health or economic interests
when they were adjudicated in the interests of the human
rights which were at stake. This action raises interstate
legal issues as substantial as those of previous parens
patriae suits and is equally entitled to be adjudged on its
merits.

There is also precedent for multi-state parens patriae
suits to vindicate individual interests which are based in
federal law. In both the natural gas original action, Penn-
sylvania v. West Virginia, supra, and the railroad rate
litigation, Georgia v. Pennsylvania R.R., supra, parvens
patriae was invoked by a state to vindicate its citizens'
interests based on the federal constitutional policy of free
flow of commerce in a unified national economy. In the
railroad rate case there was also explicit reliance on fed-
eral antitrust statutes. The present action similarly seeks
to protect from abridgment by other states' laws a basic
federal constitutional interest of Plaintiff's citizens, that
of participation on a valid, reasonable basis in the elec-
tion of the Nation's Chief Magistrate. The people's inter-
est in a fair, representative and undistorted interstate
elective process is as important as their interests in the
interstate flow of natural gas, stream pollution or noxious
industrial fumes.

The limitation of Massachusetts v. Mellon, 262 U.S.
447, upon states' parens pairiae actions is not applicable
to the present suit. There the state's purpose was to
challenge a national legislative policy on nalional consti-
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tutional grounds. Here, stafe policies are challenged as
depriving Plaintiff and its citizens of federally-based
rights, as in the Georgia and Pennsylvania cases.

Like the present action, South Carolina's recent chal-
lenge of the Voting Rights Act of 1965 was predicated
both upon interests of the state in protecting its electoral
processes and interests of its citizenry in their rights of
suffrage. Unlike this action, it sought to nullify national
legislative policies. Nonetheless, the state's standing was
held to be sufficient except for a few minor claims barred
by the Massachusetts v. Mellon rule and other considera-
tions not present here. One basis of state standing was
held to be interests of the state vis-a-vis the National
Government in our federal system. South Carvolina v.
Katzenbach, supra. A foritiori, Delaware has standing to
assert its interests vis-a-vis other states of the Union,
as well as standing parens patriae to protect its citizens'
federal suffrage rights from debasement by actions of
other states.

It may be contended that Plaintiff and its citizens lack
standing to challenge laws of other states which apply
directly onlytopersons within such states. Such a mecha~
nistic and blindly negative view was squarely rejected in
Pennsylvania v. West Virginia, supra. Citizens of Penn-
sylvania and Ohio successfully challenged a West Virginia
statute regulating natural gas transmission. Like defend-
ants' election laws, West Virginia's gas code necessarily
operated only within its own jurisdiction, but it had extra-
territorial consequences which abridged federal rights of
other states' citizens and which enabled them to obtain
redress in this Court. If the present case differs signif-
icantly, it is in that defendants' state unit-vote laws have
a more destructive extra-territorial effect upon federal
rights because of the inherently interrelated functioning
of the national electoral machinery.

Nor is the fact that Plaintiff relies partly upon denials
of rights of citizens in other states any impediment to its
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standing. Any rule that a litigant may complain only of
denials of his own rights is merelyarule of practice which
need not be applied in constitutional litigation. Where a
plaintiff has personal standing to assert a claim against a
defendant, he may show that defendant's wrongful acts -
also deprive others of their rights. Barrows v. Jackson,
346 U.S. 249; United States v. Raines, 362 U.S. 17. More
importantly, the intrastate effects of defendant's state
unit-vote laws are inseparable from their interstate effects
which injure Plaintiff and its citizens in their national
political rights. The state unit system's wrongful cancel-
lation of state minorities' votes and its arbitrary misap-
propriation of the state's voting power attributable to such
minorities is the aspect of the system which unconstitu-
tionally isolates political partisans in one state from
allied partisans in other states.

JUSTICIABILITY

Since Baker v. Carr, supra, it is no objection to a fed-
eral court action that it seeks to vindicate political rights
or to correct states' internal distributions of voting
weight, representation or political power. Since its deci-
sion on state legislative apportionment, this Court has
also applied constitutional mandates to states'apportion-
ments of their delegations inthe House of Representatives,
Wesberry v. Sanders, 376 U.S. 1, and to the county unit
system of electing a governor, Gray v. Sanders, 372 U.S.
368. This action seeks to apply the same principles to
invalidate the unit-vote feature of presidential elections,
likewise a creature of state law. As in the previous cases
"The question here is the consistency of state action with
the Federal Constitution. We have no question decided,
or to be decided, by a political branch of government
co-equal with this Court. Nor do we risk embarrassment
of our government abroad, or grave disturbance at home
. . . Nor need [Plaintiff] . . . ask the Court to enter upon
policy determinations for which judicially manageable
standards are lacking." Baker v. Carr, supra, at 226.
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In Baker, Mr. Justice Brennan suggested several
grounds for distinguishing, rather than overruling, some
previous dismissals of legislative representation or vot-
ing unit suits. Most of these turned upon aspects of appel-
late review and none is relevant here. The suggested
grounds included: imminence of an election, Colegrove
v. Green, 328 U.S. 549; possibility of legislative action
and suit prematurely brought, Remmey v. Smith, 342 U.S.
916; no substantial federal question raised below, Tedesco
v. Board, 339 U.S. 940; and, adequate state grounds sup-
porting a lower court decision, Anderson v. Jovdan, 343
U.S. 912,

That election of a co-equal and independent branch of
the Federal Government is involved is no obstacle. Wes-
berry v. Sanders, supra. More specifically, the challenge
of state methods of appointing presidential electors does
not affect justiciability., McPherson v. Blacker, supra;
Ray v. Blair, supra.

Prospective difficulty of devising and enforcing a rem-
edy has sometimes been a consideration underlying a
determination to treat a cause as nonjusticiable. Where
a remedial writ must run against a sister branch of gov-
ernment at the same level and compel affirmative action,
this consideration may well give pause. Fergusv.Marks,
321 1il. 510, 152 N.E. 557 (1926); Mississippi v. Johnson,
71 U.S. (4 Wall.) 475. But this factor is not present in
this suit, as it was not in the analogous federally based
suits concerning state legislative apportionments, con-
gressional districting and county unit voting. In such
suits, courts now freely entertain the actions and the
enforcement problems have been far less than some
had expected. (See the litigation summaries and status
reports in Council of State Governments, Legislative
Reapportionment in the States (June, 1964 and Supp., June
1965); Representation Column, 54 Na¢. Civ. Rev. 430 (Sep-
tember, 1965).) ’

It must be concluded that there is no basis for treating
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this presidential elector suit differently from the recent
'one man-one vote' suits regarding state legislative
apportionment, congressional districting, and county unit
voting for one state officer. Certainly, the characteriza-
tion of questions as '"political" is no longer a valid basis
for holding them inappropriate for adjudication. The case
law appears to be in agreement with Professor Wechsler
that federal courts should abstain from adjudication of
so-called "political questions" only upon a determination
that "the Constitution has committed to another agency of
government the autonomous determination of the issue
raised."” Wechsler, "Toward Neutral Principles of Con-
stitutional Law." 73 Harv. L. Rev. 1, 9 (1959).

Precedents which suggest a reluctance in the Court to
accept certain cases in its original jurisdiction are also
distinguishable. Where other forums are available and
where the suit involves untangling complicated issues of
fact, the parties on occasion have been remitted to their
remedies elsewhere., Massachusetts v. Missouri, 308
U.S. 1; Louisiana v. Cummins, 314 U.S. 580. Apparently .
contrary, however, is Georgia v. Pennsylvania R.R.,
supra. By contrast, the present suit turns upon legal
questions concerning states' and citizens’ rights to par-
ticipate in presidential elections. The operation of the
electoral college system is relatively simple and the nec-
essary facts are largely historical and subject to judicial
notice. No evidentiary hearing shouldbe necessary. Also,
no alternative forum is available because 28 U.S.C. Sec.
1251 vests original and exclusive jurisdiction inthis Court
of all controversies between two or more states, while
non-exclusive jurisdiction is authorized for actions by a
state against citizens of another state. !

Furthermore, an original action to whichall states are
parties is the only practical means of remedying the ineq-
uities caused by the national inter-action of unit-vote laws’
in presidential elections. Although individual actions
within various states by their citizens are available to
minority voters whose votes are arbitrarily misappropri-
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ated, such irregular and piece-meal elimination of the
states as electoral units could cause chaosina succession
of presidential elections. All such cases ultimately would
come to this Court, in any event. In this action all neces-
sary facts are equally available and one decree can be
effective as to all states and produce the necessary cor-
rections in a timely, orderly and uniform manner,

The recent Prayer and Bible Reading Cases indicate a
policy in favor of according standing and exercising juris-
diction where an important issue is such that otherwise it
could not be effectively adjudicated. Engel v. Vitale, 370
U.S. 421; School Dist. of Abington Township v. Shempp,
Murray v. Curlett, 374 U.S. 203 at 224 n.9 and 226 n.30.
This consideration is even more compelling in the pres-
ent case which raises issues which are unquestionably of
national concern. The ineffectiveness of other remedies
to correct the alleged interstate wrongs bring this action
within the reasoning of Missouri v. Illlinois, 180 U.S. 208, -
where in exercising jurisdiction this Court noted:

"An inspection of the bill discloses that the nature of
the injury complained of is such that an adequate
remedy can only be found in this court at the suit of
the State of Missouri. It is true that no question of
boundary is involved, nor of direct property rights
belonging to the complainant State. But it must
surely be conceded that, if the health and comfort
of the inhabitants of a State are threatened, the State

is the proper party to represent them and defend
them." (Id. at 241),

QUESTIONS PRESENTED

Although it is impossible to determine all the issues
until the defendants have responded to Plaintiff's motion.
and complaint, it is believed that the motion alone raises
no substantial question because a claim within the origi-
nal jurisdiction of this Court clearly is statedin the pro-
posed complaint. On the merits, if issue is joined on all
constitutional claims set forth in the complaint it is sub-
mitted that the following questions will then be presented:
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1. Whether a state's unit system of awarding all of a
state's presidential electoral votes to the winner of a plu-
rality of its popular votes deniesto minority voters within
the state due process of law and equal protection of the
laws in violation of the Fourteenth Amendment by arbi-
trarily misappropriating their voting power and assert-
ing it for a candidate to whom they are opposed.

2. Whether the combined national effect of all the state
unit systems operates to deny to Plaintiff's citizens due
process of law in violation of the Fifth Amendment and
burdens and abridges their rights reserved under the Ninth
and Tenth Amendments to engage in national political
activity.

3. Whether the state unit system denies to small
states' citizens privileges of United States citizenship by
unfairly favoring a few large states in presidential elec-
tions.

4. Whether the provisions of the Constitution govern-
ing presidential elections by the Electoral College are
violated by the stronger weight which the state unit sys-
tem gives to the large states' electors.

5. Whether the state unit system violates general
rules of equity applied in original actions between states.

6. The appropriateness of available remedies to cor-
rect the system.

SUMMARY OF ARGUMENT

It is first contended that the state unit-vote laws deny
the voting rights of minority voters within each state by
totally cancelling their effects when the state's entire
electoral vote is awarded to the winner of a bare plurality
of the popular vote. This is an internal denial of equal
. protection which falls under the same "'one person-one
vote' principle which was fatal to Georgia's county unit
system. This isolation of state minority voters leads to
an external or interstate abridgment of fundamental rights
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to engage in national political activity because the state
units combine nationally in a way which distorts, and pos-
sibly defeats, the popular will. The essential right to
associate for political activity must extend across state
lines in presidential elections, but the state unit-votes
prevent political partisans in one state from joining their
efforts with fellow partisans in another unless they mus-
ter pluralities, in which event they are joined on an |
inflated basis. This compartmentalizing of voters also
offends the national due process requirement of the Fifth
Amendment.

The political disadvantage to small states denies to
their citizens the Fourteenth Amendment privilege of
U.S. citizenship of participating fairly in elections of
national officers. Delawareas a State, and its three elec-
tors, are denied participation on the elector-equality prin-
ciple implicit in the Electoral College provisions. Finally,
apart from specific constitutional provisions, general
principles of equity applicable in interstate litigation
require invalidation of state unit-votes. Remedial prob-
lems are easily hurdled. Alternatives include state or
federal legislation or Court decree, any of which could
require the states to use election methods reasonably
designed to reflect in their electoral votes substantial
divisions in their popular votes. Methods which subdis-
trict the states or proportion according to the state-wide
popular vote are available for any of these remedies.
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ARGUMENT

I

The State Unit System Violatesthe Fourteenth Amendment
and Denies Equal Protection of the Laws and Due Process
of Law to Minority Voters Within States by Arbitrarily
Cancelling Their Votes, Misappropriating Their Voting
Power and Asserting It for Candidates to Whom They Are

Opposed. :

a. Plaintiff's interest in effects upon other states’
citizens.

This proposition is addressed to the unconstitutional
intrastate effects of state unit laws upon minority voters
within states when their voting power is arbitrarily mis-
appropriatedineach presidential election. The Court may
take judicial notice of the existence in national politics of
a two-party system. Exhibit C to the complaint shows its
operation in every state in the last five elections. This
establishes the presence in each state in every election
of thousands of persons who vote for a losing major can-
didate. The state unit system causes their votes to be
spent and their own political effectiveness exhausted at
a preliminary stage of the election,

Plaintiff admittedly relies here upon denial of rights
of citizens of other states, persons to whom it holds no
parvens patriae relation. As indicated in the discussion
of standing, however, supra p. 46, any rule against such
assertions is but a rule of practice which should not be
applied in constitutional litigation. More importantly,
this arbitrary misappropriation of minority votes is the
feature of the state unit system which is the principal
cause of the distortion of voting effects in the national
counting process, which is the basis of other claims made
by Plaintiff and its citizens purely in their own right.
This internal state nullification of minority votes causes
the interstate isolation of voters which is the gravamen
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of the next argument concerning the burden placed upon
concerted national political activities of citizens in dif-
ferent states. These denials in other states are a direct
cause of the injuries to Plaintiff's citizens resulting from
the combined effects of the various states' unit systems.
No state is an island unto itself in presidential elections.

b. The natuve of state legislative power.

The granting provisions of the U. S. Constitutionis that
"Each state shall appoint, in such manner as the Legisla-
ture thereof may direct, a Number of Electors .. .".
Article 1II, section 1, paragraph 2. Plaintiff may be met
at the outset with arguments that this commitstothe state
legislatures an unbridled or "'plenary' power to select the
methods by which its presidential electors are chosen.
Concededly, there is dictum in McPhrevson v. Blacker,
supra, to this effect and the Court's reasoning there even
indicated that a legislature might itself appoint the elec-
tors. But voting rights have come far since 1892, and
state election laws of all types are fully subject to the
commands of the Fourteenth Amendment. Baker v. Carr,
supra; Carvinglon v. Rash, supra; Havper v. Virginia
State Board of Elections, supra. Those who would rele-
gate any right of suffrage to a mere "privilege' find no
support in any viable decision of this Court.

It is now firmly established that voting rights are legal
rights of the highest order, protected from discriminatory
state action by the equal protection clause of the Four-
teenth Amendment. We need not consider whether any
state could now totally abrogate popular election of pres-
idential electors. "'For it is enough to say that once the
franchise is granted to the electorate, lines may not be
drawn which are inconsistent with the Equal Protection
Clause of the Fourteenth Amendment. That is to say, the
right of suffrage 'is subject to the imposition of state
standards which are not discriminatory and which do not
contravene any restriction that Congress, acting pursuant
to its constitutional powers, has imposed.'" Hdarper v.
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Vivginia State Boavd of Elections, supra, at 86 S.Ct. 1079.
Although not specifically mentioned in the Constitution,
the right of suffrage has gained recognition as ""close to
the core of our constitutional system." Carringior v.
Rash, supra at 89. "No right is more precious in a free
country than that of having a voice in the election of those
who makethe laws under which, as good citizens, we must
live." Wesberry v. Sanders, supra at 17.

The role of the President in the law-making and gov-
erning process is as important to the citizen as that of
other officials elected under state laws which have been
subordinated to the Fourteenth Amendment, In Carving-
ton v. Rash, supra, the Texas statute disqualifying serv-
ice men from voting was applicabletoall elections includ-
ing those of presidential electors, but it was not suggested
that voting in such elections was less a matter of individ-
ual right, or more a subject of legislative discretion, than
voting in other elections, and the Texas bar to voting was
invalidated in its entirety. For this reason, Plaintiff
anticipates that no defendant will seriously rely on the
McPherson dictum on plenary legislative power and the
issue will not now be labored.

¢. Denials of Equal Protection of the laws,

The state unit-vote results from the uniform state
practice of allowing each voter to cast a ballot for a full
slate of electors running upon a general ticket, The state
laws to this effect are listed in Appendix A to the Com-
plaint. Other extra-constitutional devices, such as the
electors' pledges and the short ballot, generally insure
loyalty of the successful electors to the candidates of the
party which nominates them. Kirby, Limitations on the
Power of State Legislatures Over Presidential Elections,
27 Law and Contemp. Prob. 495, 506-509 (1962). The
elector's pledge to vote for party nominees, has been
upheld by this Court, Ray v. Blaiv, supra, and their valid-
ity is not at issue. Although elector loyalty is necessary
to deliver all of a state's electoral votes to one party's
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candidate, it is the general ticket method of their election
which lumps them as an electoral unit and enables loyal
electors to complete the conversion of a plurality popu-
lar vote into a unanimous electoral vote, The inherent
vice of this artificial state unity was well stated by Mis-
souri's Senator Thomas Hart Benton in 1824:

"The general ticket system, now existing in 10
States, was the offspring of policy, and not of any
disposition to give fair play to the will of the peo-
ple. Tt was adopted by the leading men of those
States, to enable them to consolidate the vote of the
State. It would be easy to prove this by referring
to facts of historical notoriety. It contributes to
give power and consequence to the leaders who
manage the elections, but it isa departure from the
intention of the Constitution; violates the rights of
minorities, and is attended with many other evils.
The intention of the Constitution is violated, because
it was the intention of that instrument, to give to
each mass of persons, entitled to one Elector, the
power of giving that Electoral vote to any candidate
they preferred. The rights of minorities are vio-
lated, because a majority of one will carry the vote
of the whole State. * * * In New York 36 electors
are chosen; 19 is a majority, and the candidate
receiving this majority is fairly entitled to count
19 votes; but he counts, in reality, 36; because the
minority of 17 are added to the majority. These 17
votes belong to 17 masses of people, of 40,000 souls
each, in all 680,000 people, whose votes are seized
upon, taken away and presented to whom the major-
ity pleases. * * * To lose their votes, is the fate of
all minorities, and it is their duty to submit; but
this is not a case of votes lost, but of votes taken
away, added to those of the majority, and given to
a person to whom the minority is opposed.' 41
A(Annal)s of Congress 170, 18th Cong., 1st Sess.

1824).

The unforeseen rise of the two party system prevents
legislative history and intentions of the Framers of the
Constitution from fully illuminating these issues. Ray v.

Blair, supra, at 224, n. 11. Nonetheless, it is certain that
it was never contemplated that each state would speak
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with one artificially unified voice in presidential elections.
As noted by Senator Benton, the Framers' actual inten-
tion was probably to the contrary. This is evidenced by
the considerable early use of popular election of electors
by districts, a historical fact shown by Exhibit B to the
complaint and relied upon by this Court in upholding Mich~
igan's use of a district system in 1892. McPherson v.
Blacker, supra at 29-33. The Court's opinion there also
noted that, ""The district system was largely considered
the most equitable, and Madison wrote that it was that
system which was contemplated by the Framers of the
Constitution, although it was soon seen that its adoption
by some states might place them at a disadvantage by a
division of their strength, and that a uniform rule was
preferable.” Id. at 29.

The exact language of Madison, who has been justifi-
ably called "The Father of the Constitution', shows the
pragmatic purpose behind the abandonment of the district
system. He wrote in 1823 that "The district mode was
mostly, if not exclusively, in view when the Constitution
was framed and adopted and was exchanged for the gen-
eral ticket and the legislative election, as the only expe-
dient for baffling the policy of the particular states which
"had setthe example."" 3 Letters and Other Writings of
James Madison 333-334 (Worthington ed. 1884),

When Virginia switched from the district method in
1800, Jefferson wrote to Monroe: "All agree thatanelec~
tion by districts would be best if it could be general but
while ten states choose either by their legislatures or by
a general ticket, it is folly and worse than folly for the.
other states not to do it." Jefferson went on to raise a
more principled objection to one state's use of districts
while others used the state as the electoral unit, by add-
ing: "In these ten states the minority is certainly unrep-
resented; and their majorities not only have the weight of
their whole state in their scale, but have the benefit of so.
much of our minorities as can succeed at a district elec-
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tion. This is, in fact, ensuring to our minorities the
appointment of the government." 10 The Writings of
Thomas Jefferson 134 (Jefferson Memorial Ass'n, Library
Ed. 1904). Despite this justificationfor Virginia's change,
Chief Justice Marshall thought it so outrageous that he
vowed never again to vote in presidential elections so long
as Virginia continuedthe general ticket, a resolution which
he kept until 1828 and possibly until his death. 4 Bever-
idge, The Life of John Marshall 463 (1919).

It requires little argument to establish thatthe current:
general ticket, or state unit-vote, system violates contem-
porary standards of political equality. It is a counterpart
to Georgia's county unit system which was invalidated on
Equal Protection grounds in Gray v. Sanders, supra, and
the same reasoning is applicable. In an election of one
official, a unit solidarity feature, as well as weighting of
units, is constitutionally fatal. In the Court's opinion,
Mr. Justice Douglas stated:

"The county unit system, even in its amended form
. . . would allow the candidate winning the popular
vote in the county to have the entire vote of that
county. Hence the weighing of votes would continue
even if unit votes were allocated strictly in propor-
tion to population. Thus if a candidate won six thou-
sand of the ten thousand votesinaparticular county,
he would get the entire unit vote, the four thousand
other votes for a different candidate being worth
nothing and being counted only for the purpose of
being discarded.” (Id. at 381)

It is no answer to the patent arbitrariness of this win-
ner-take-all device to say that it is rationally justified by
the fact that the winner received more popular votes than
his nearest opponent. The unanimity of the electoral vote
is the same whether he is the choice of 51% or 99% (or
perhaps 35% if there is a third party candidate).

Some may attempt an analogy between the state unit of
electoral votes and the multi- member legislative district
approved by other decisions of the Court. This must fail
because the Court has recognized that such multi~-member
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units are invalid if they operate to deny or dilute voting
rights of significant minority interests. The Hawaii
apportionment case made it clear that multi-member dis-~
tricts and other electoral arrangements are invidiously
discriminatory if it is shown that "designedly or other-
wise, a multi-member constituency apportionment scheme,
under the circumstances of a particular case, would oper-
ate to minimize or cancel out the voting strength of racial
or political elements of the voting population." Buwns v.
Richardson, _U.S. , , 86 8. Ct. 1286, 1294, quoting
Fortson v. Dorsey, 379 U.S. 433, 439. The factual record
was inadequate for application of this principle in Burns,
but the present case is in sharp contrast. It is indisputa-
ble that the state unit laws ''cancel out" the voting
strengths of substantial political elements in every state
in every presidential election,

It is also a crucial distinction that popular voting for
presidential electors, like the voting within counties of
Georgia's defunct county unit system, is non-final. It is
merely one step in an integrated national election process
whose sole purpose is to fill one national office. By con-
trast, in the election of a group of legislators from a
multi-member district, the purpose is to place represen-
tatives in a deliberative body. The election is final and it
is totally distinguishable from the intermediate winner-
take-all operation of the unit-vote method of choosing
presidential electors. Furthermore when a number of leg-
islators are elected at-large ina multi-member district
they are votedfor individually, rather thanasa party bloc,
and each citizen's votes are counted for eachof several
candidates. A party division of the legislative delegation
is thus possible and has occurred. By contrast, in general
ticket voting for presidential electors, the electors are
almost invariably voted for as party blocs. A voter would
vote against himself if he split his ballot between Demo-
cratic and Republican Electors. For this reason, a major-
ity of states use short ballots which do not even show the
electors’' names and limit the voter to a choice between
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blocs of electors pledged expressly or impliedly to candi-
dates of the major parties. States which list the electors
generally do not permit ticket-splitting and require that a
party's bloc be voted for as a unit. See Dixon, Electoral
College Procedure, 3 Western Political Quarterly 214, 217
(1950); Wilkinson, The Electoral Process and the Power
of the States, 47 A.B.A.J. 251, 253 (1961); Kirby, supra at
507-08.

The use of the state unit system, by conventional Equal
Protection precepts, causes an arbitrary and unreasonable
discrimination between two classes of persons within the
state; those who vote for the presidential candidate who
musters a plurality in the state, and the voters for the
losing candidate. The latter group are prevented totally
from having the effects of their votes joined with those of
fellow partisans in any other state and from having any
national effect. The votes of the former group by contrast
are magnified in national impact by the state unit's manu-
factured unanimity and are effectively joined with the
votes of fellow partisans in other states where the party
also mustered pluralities.

The cases dealing with voting rights and legislative
representation, establish that when a voter classification
scheme can be shown mathematically to operate to treat
differently voters similarly situated and to subject their
votes to different weights, it will be meticulously scruti-
nized and its proponents bear a heavy burden of showing
that it results from a rational plan directedtoareasonable
purpose. Reynolds v. Sims, 377 U.S. 533. No such show-
ing can be made here.

As Chief Justice Warren pointed out in Reynolds v.
Sims, supra, "if a State should provide that the votes of
citizens in one part of the State should be given two times,
or five times, or ten times the weight of votes of citizens
in another part of the State, it could hardly be contended
that the right to vote of those residing in the disfavored
areas had not been effectively diluted." Id. at 562. The
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State unit is more sophisticated, but its effect is more
injurious. It does not merely dilute the votes cast for a
losing presidential elector slate in a given state but treats
‘themasatotalnullity. However, as Chief Justice Warren
also pointed out: ''One must be ever aware that the Consti-
tution forbids 'sophisticated as well as simple-minded
modes of discrimination.'" Id. at 563, quoting Lane v.
Wilson, 307 U.S. 268, 275.

It is immaterial for purposes of constitutional evalua-
tion that it cannot be said with certainty in advance of an
election whether it is Republicans or Democrats who will
be the victims of a particular state unit's arbitrary mis-
appropriation of their votes. (As a matter of political fact,
this often is predictable and it is common knowledge in
every election that certain states are "safe' for one candi-
date. Except briefly during Reconstruction Days, Repub-
lican voters in Arkansas have never seen their popular
votes reflected in that State's electoral vote.) It should
be sufficient that votes of one of two significant andascer-
tainable political elements are certain to be cancelled.
This uncertainty is always resolved immediately after the
voting in November and losing voters would unquestionably
then be able to adjudicate the validity of their votes' can-
cellation by an impending state-unit electoral vote. Cor-
rection of the evil at this stage could cause delay and
confusion of serious consequences to the national interest.
Avoidance of such risks is a cardinal basis of equity powers
to act in advance to prevent imminent wrongs, The Consti-
tution neither requires nor permits states to compel citi-
zens to exercise their most valued right of suffrage under
a scheme which ensures that the votes of millions of them
will be discarded at a preliminary counting stage. Both
Equal Protection and Due Process should mean that no
citizen must go to the polls under the threat of such poten-
tial debasement of his vote.
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d. Denials of Due Process in Violation of the
Fourteenth Amendment

In addition to its invidious discrimination, the state
unit system denies an essential liberty without due proc-
ess of law, a concept which means more than assurance of
fair procedures. (Compare Munnv. lllinois, 94 U.S. 113
with Lochner v. New York, 198 U.S. 45.) Whether applied
to matters of substantive economic policy or to regula-
tion of substantive personal rights such as voting or birth
control, due process requires that the regulation at issue
bear a reasonable relation to a proper legislative purpose.

The concepts of "reasonable relation’ and "proper
legislative purpose' have changed in recent years to per-
mit more governmental regulation of private or business
conduct, Nebbia v. New York, 291 U.S. 502; West Coast
Hotel Co. v. Parrish, 300 U.S. 379; but due process as
applied to substantive policy on personal rights still
requires basic reasonableness of any limitation.

This was reaffirmed recently by Griswold v. Connecticut,
381 U.S. 479, in which the Court invalidated Connecticut's
laws forbidding use or dissemination of contraceptives.
The opinion of the Court relied upon the "penumbra' of the
First Amendment and other parts of the Bill of Rights,
rather than substantive due processas such, but identifying
particular rights as protected by the due process clause
serves to give it a substantive meaning. The concurring
opinions in Griswold are consistent with a reasonableness
test of constitutionality of legislation which interferes with
rights basic to the maintenance of a free and democratic
society. Mr. Justice Goldberg's reasoning from the Ninth
Amendment aids Plaintiff's previous argument and may be
viewed also as a means of undergirding the basic due proc-
ess concept of protection of deep-rooted fundamental rights.
The concurring opinion of Mr. Justice White specifically
invokes due process as a safeguard against arbitrary
governmental policies which bear insufficient relation to
a governmental purpose.
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Recognition of voting as a fundamental right, which cul-
minated in the Carringtorn and Harper cases, should also
carry with it the due process protection afforded by the
Fourteenth Amendment. It is no longer debatable that the
right to vote is among those which cannot be denied without
violating those "fundamental principles of liberty and jus-
tice which lie at the base of all our civil and political insti-
tutions." Powell v. Alabama, 287 U.S. 45, 67.

In two recent cases in which state poll taxes were held
unconstitutional by three-judge courts, it was concluded in
well-reasoned opinions that voting rights are protected by
the due process clause of the Fourteenth Amendment.
United States v. Texas, 252 F. Supp. 234, 250 (W. D. Tex.
1966); United States v. Alabama, 252 F. Supp. 95, 105 (M.D.
Ala. 1966) (concurring opinion).

By its nature, voting must be subject toextensive govern-
mental regulation, but due process nonetheless requires
that such regulations be reasonable. It may be comparable
to the practice of law in its amenability to regulation in the
public interest. In Schwave v. Boavd of Bar Examiners, 353
U.S. 232, the Court invalidated a state's refusal to allow an
applicant to take the bar examination. The state's "'bad
character" conclusion was held not to be sufficiently
founded under a ruling that a "state cannot exclude a person
from the practice of law or from any other occupation in a
manner or for reasons that contravene the Due Process or
Equal Protection Clause of the Fourteenth Amendment."

Id, at 238.

The isolation of state minority voters fromthe interstate
mainstream of presidential electoral votes is much like the
racial segration of school children in the District of
Columbia which was held to violate the due process clause
of the Fifth Amendment in Bolling v. Sharpe, 347 U.S. 497.
Due process goes beyond discriminatory action, however,
and reaches unreasonable laws even though they apply
evenly. The infringement of a right for a purpose unrelated
to any legitimate governmental objective is its touchstone.
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The state unit system's cancellation of minority votes .
unquestionably infringes voting rights. Does it do so for
any valid purpose? The relation of the people of a state
to its electoral vote strength compels a negative answer,
The great bulk of presidential electoral votes are allo-
cated to states on the basis of their respective popula-
tions. Nonetheless, the state unit requires, in a typical
two-party contest, that all of the state's electoral votes
be cast for a candidate to whom as much as 49.9% of its
voters may be opposed. The only conceivable device
which would be more arbitrary would be for the minority
candidate to receive all the electoral votes. Since major-
ities are naturally less prone to allow minorities to take
100% than they are to give them merely their due, this
issue will not arise, but the difference is only one of
degree. It is precisely such oppressions of minorities
which the Fourteenth Amendment forbids.

May a state claim reasonableness for its state unit
law on the grounds that other states also use it? As
previously noted, the state unit-vote system became uni-
form when it was adopted it as a defensive maneuver
after a few states had initiated it. Historically, its gen-
eral utilization may therefore be the factual cause or
"reason'.for a particular state's use of it, but this does
not make it "reasonable." Jefferson's theory of compen-
sating disfranchisements of minorities in rival states,
supra, p. 60, may have seemed fair as a party political
tactic, but it can hardly answer the claims of those per-
sons whose votes are misappropriated. Such a defense
of the state unit-vote might be more tenable in a single-~
state suit by a minority voter, but it is no answer in a
multi-state action in which all offenders may be required
simultaneously to abandon the odious practice. In any
event, its fotal cancellation of votes cast for the losing
candidate in a state should preclude the defense that one
state's use is motivated by another state's use. I would
permit two wrongs to make a right where neither compen-
sates for the others' injuries, but instead each duplicates
and multiplies the harms of the other.



68

Because other methods are available which would
make the presidential electors responsive to the popular
vote, and because the state unit system causes demon-
strable arbitrary misappropriation of minorities' votes,
and because it serves no legitimate electoral purpose, it
must be concluded that its use violates the due process
clause of the Fourteenth Amendment.

II
The National Operation of the State Unit System Denies
to Plaintiff's Citizens Due Process of Law in Violation
" of the Fifth Amendment and Abridges Their Rights
Reserved Under the Ninth and Tenth Amendments To

Engage in National Political Activity in Association
With Citizens of Other States.

a. Reserved Rights To Engage in National Political
Activity

The state unit system method of allocatingthe electoral
vote, like the discredited county unit system of Georgia,
operates to isolate voters of a given persuasion in one
unit from voters of a similar persuasion in other units,
even though all voters are casting their votes with ulti-
mate reference to the same elective office. As alleged
in the Complaint, this artificial separation operates to
distort the effect of the popular vote and to produce ineq-
uitable and unjust electoral vote results which do not
reflect actual popular sentiment.

This Court has recognized that the right to engage in
political activity to further one's political views is a fun-
damental right reserved to the people by the Ninth and
Tenth Amendments. Uwnited Public Workers v, Mitchell,
330 U.S. 75, 94. Such activity is essential to self-govern-
ment and is presupposed by First Amendment guarantees
of speech, press, assembly and petition. This Court long
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ago referred to "the political franchise of voting' as a
"fundamental political right, because preservative of all
rights," Yick Wo v. Hopkins, 118 U.S. 356, 370, and it has
noted with equal emphasis the importance of political
activity in general. ""The maintenance of the opportunity
for free political discussion to the end that government
may be responsive to the will of the people and that
changes may be obtained by lawful means, an opportunity
essential to the security of the Republic, is a fundamental
principle of our constitutional system." Stromberg v.
California, 283 U.S. 359. Yet, political discussion and
elections are meaningless if votes are not cast and counted
under procedures which give them a reasonable opportun-
ity to be effective intheir ultimate objective, the final tally
which determines the outcome of an election. This ele-
mentary right is clearly within Mr. Justice Goldberg's
reasoning in his concurring opinion in Griswold v. Con-
necticut, supra, that the Ninth Amendment protects rights
which are "basic and fundamental and deep-rooted in our
society", id. at 491, and Professor Redlich's conclusion
that the Ninth and Tenth Amendments, as incorporated by
the Fourteenth, protect rights fundamental to a free soci-
ety which are adjacent or analogous to the pattern of indi-
vidual rights specified in the Constitution. Redlich, A7e
There ""Cevtain Rights ... Retained by the People'?, 37
N.Y.U. L. Rev. 787 (1962).

All legitimate political activity in a democracy is
inherently associative, i.e., exercised by groups of per-
sons acting in concert. The state unit system debases and
distorts such national efforts in presidential elections by
arbitrarily separating efforts of some partisans (state
losers) from their fellow partisans in other states, while
joining others (state winners) on an inflated basis. Such
oppression of political efforts is now intolerable at the
state level. Gray v. Sandevs, supra. It should also be
intolerable in our only election which requires political
efforts across state lines.
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It has been shown how the state unit system produces
a distortion of the actual popular will of each state
because of the winner-take-all effect. It also has dis-
franchised over long time periods the opposition party
voters in "'safe states'. The latter effect, as a corollary
discourages opposition party organization and vigor, and
depresses political party competition. Such a result
should be of highest constitutional concern because vig-
orous political party competition, and the First Amend-
ment Freedoms, are the twin pillars on which democratic
government rests. It would be highly anomalous when
major efforts have successfully protected freedom of
political association at the local level, NAACP v. Ala-
bama, 357 U.S. 449, to allow counting devices like the
state unit-vote laws to continue to obstruct voters' free-
dom to associate on an interstate basis in national elec-
tions. '

That the compartmentalizing effects of the state unit-
votes are constitutionally fatal follows from the decisions
and underlying rationale of Gomillionv. Lightfoot, 364 U.S.
339; Baker v. Carv, supra, and the successor cases deal-
ing with voting and political expression. [For a discus-
sion of equal protection precedents see McKay, Political
Thickets and Crazy Quilts: Reapportionment and Equal
Protection. 61 Mich. L. Rev. 645 (1963); c¢f. Dixon,
Apportionment Standards and Judicial Powers, 38 Notre
Dame Lawyer, 367, 376 et seq. (1963).] In Gomillion this
Court struck down an attempted disfranchisement of a
large bloc of Negro voters by the redrawing of municipal
boundary lines. The voters could still vote in county elec-
tions, but they would have been artificially separated, had
the law not been nullified, from the city which was the
center of their occupational, social, and community
interests.

The Constitution recognized from the first that presi-
dential election politics must transcend state lines by
requiring electors to vote for persons '"one of whom, at
least, shall not be an Inhabitant of the same State with them-
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selves". Article II, Section 1, Paragraph 3 (repeated in
Amendment XII). National political parties were soon
", . .created by necessity, by the need to organize the
rapidly increasing population, scattered over our Land,
so as to coordinate efforts to secure needed legislation
and oppose that deemed undesirable". Ray v. Blair,
supra, at 220. To treat each state's unit-casting of its
electoral vote as a matter solely between it and its own
citizens would ignore historical and political reality.
States acting in concert, or at least in "conscious paral-
lelism", to borrow an antitrust term, should not be able
to inflict upon political rights throughout the United States
injuries of a type which the Constitution forbids them
from inflicting within their borders, and which federal
government could not inflict nationally. The reservations
of the Ninth and Tenth Amendments are meaningless if
they may be so easily circumvented. The oppressive
effects upon political activity, taken with the fact that
such effects are caused by state laws, should be suffi-
cient to require that this Court take corrective action.
The state unit system's shackling of interstate political
efforts in presidential elections and its burdens upon
expression of the popular will strike at the heart of the
Ninth and Tenth Amendments' withholding from all gov-
ernments the power to abridge rights fundamental to a
free society. :

To this argument, some may respond that the Court
should be indifferent to obstructions to the popular will in
presidential elections because the electoral college is a
unique part of our Constitution which is deliberately at
odds with popular principles. I true, this would be imma-
terial in view of the intervention of the Fourteenth Amend-
ment, but it is also based upon an uncharitable misconcep-
tion of the Framers' views which should be put to rest.
The truth actually buttresses Plaintiff's efforts in this
action to bring presidential elections in line with the popu-
lar election principles now required for other political
contests.
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A reading of the debates in the Convention of 1787 shows
that few delegates expressed themselves on the issue of
popular choice of the president and that those who did so
were divided. James Madison made an extended plea for
national popular election, although he conceded some
imperfections as follows:

""He would only take notice of two difficulties which he
admitted to have weight. The first arose from the
disposition in the people to prefer a citizen of their
own state and the disadvantage this would throw on
the smaller states. Great as this objection might be,
he did not think it equal to such as lay against every
other mode which had been proposed. He thought,
too, that some expedient might be hit upon that would
obviate it. The second difficulty arose from the dis-
proportion of qualified voters in the northern and
southern states and the disadvantages which this
mode would throw on the latter. The answer to this
objection was, in the first place, that this dispropor-
tion would be continually decreasing under the influ-
ence of the republican laws introducedinthe southern
states and the more rapid increase of their popula-
tion; in the second place, that local considerations
must give way to the general interest. As an indi-
vidual from the southern states, he was willing to
make the sacrifice." 5 Elliot, Debates on the Federal
Constitution 365 (Supp. 1845).

The fear that large states would prefer their own cit-
izens, problems of distance and geography, and the great
obstacle of differing suffrages were the apparent causes
for the rejection of Madison's view, but he was openly
supported in the debates by such distinguished men as
Gouverneur Morris, 5 Elliot, supra at 322, James Wilson
ibid,, and John Dickinson, id, at 364. Most of those who
opposed popular election did not object in principle and
in the ratifying conventions many indicated that the states’
colleges of electors were to be responsive to the will of
the people and usedthis asa selling point. General Charles:
Cotesworth Pinckney told the South Carolina convention
that the President was "to be electedby the people through
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the medium of electors chosen particularly for that pur-
pose." 4 Elliot, Debates on the Federal Constitution
304 (2d ed. 1836). In Pennsylvania, James Wilson apol-
ogetically told the Convention that ""the choice of this
officer is brought as nearly home to the people as is
practicable. With the approbation of the state legisla-
tures, the people may elect with only one remove." Id.
511, Governor Randolph of Virginia, a reluctant sup-
porter of the Constitution, stated without reserve:
"How is the President elected? By the people—on the
same day throughout the United States—by those whom
the people please.” Id. at 301. One of George Mason's
criticisms in his opposition to the Constitution in the
Virginia debates was that the electoral college proposal
was ''a mere deception —a mere ignis fatuus on the
American people—and thrown out to make them believe
they weretochoose him." Id. at 493.

The principal proponent of the Constitution who
thought the electors were to be detached and independ-
ent of the popular will was Alexander Hamilton, but in
asserting this view in the Federalist No. 68, he added
that "the sense of the people should operate in the
choice of the person to whom so important a trust was
to be confided," (id. at 458, Cooke ed. 1961) and
described the convention's plan as requring that "the
people of each state shall choose a number of persons
as electors." Id. at 460. As the Hamilton quote indi-
cates, a strong case could have been made against the
instances when legislatures themselves appointed elec-
tors, rather than merely directing a manner for popular
choice. But, since the Framers had guaranteed the
people of each state a republican, or representative,
form of government, they doubtless assumed this would
in turn cause legislatures to entrust presidential elec-
tions to methods responsive to the popular will. In the
most complete recent work of scholarship on this sub-
ject, it was concluded that, "the Framers wanted and
expected the popular principle to operate in the election
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of the President." Wilmerding, The Electoral College
21 (1958). See also Roche, The Founding Fathers: A
Reform Caucus In Action, 55 Am. Pol. Sci. Rev. 799,
810 (1961) and Kirby supra at 505.

There is then no reason, historical or otherwise, why,
under the "'popular principle' concept, rights to engage in
political activity in presidential elections should not be
protected on the same constitutional basis as in other
elections. Admittedly, this cannot be perfectly accom-
plished because of the two bonus electoral votes of each
state which correspond to its Senators, which can be
altered only by constitutional amendment. But this is a
relatively minor aspect of the state unit system's hostil-
ity to the national popular will. Less than one-fifth of
the total electors are allocated on this basis and many
of these are within a reasonable tolerance of the national
ratio of electors to population. The electors who corre-
spond to Representatives cause the electoral college to
be dominantly population-based and justify the application
of popular-election constitutional principles. Inany event,
the slight imperfection which is beyond judicial power
because embodied in the Constitution is no excuse for
leaving untouched the gross burden on national popular
will which is solely the product of state laws and whose
correction lies within familiar rules of judicial compe-
tence.

b. The Due Process Clause of the Fifth Amendment

At a glance the Fifth Amendment admittedly appears
to be inapplicable to limit state discretion in choosing
methods of electing presidential electors. The Fifth
Amendment, like the remainder of the Bill of Rights,
normally is treated as being applicable only to actions
of the federal government.

The basis for application of the Fifth Amendment to
the states in the present regard is the fact that the selec-
tion of presidential electors in each state is not simply a
state process. Although electors are not federal officers,
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In re Green, 134 U.S. 3717, they perform a federal func-
tion and there is an essential federal interest in the mode
of their election. Burroughs v. United States, 290 U.S.
534. The states provide for their election under manda-
tory direction of the Federal Constitution and their action
is undertaken as part of an essential integrated federal
process for filling a national office. In this field, there-
fore, the discretion of state legislatures should be sub-
ordinate to whatever constitutional restraints or guaran-
tees condition exercises of federal power generally.

Analogous cases are found in the field of federal con- -
stitutional amendments, under the procedures authorized
in Article V of the Constitution. That Article authorizes
initiation of a proposed federal constitutional amendment
either by a two-thirds vote of both houses of Congress,
or by a national constitutional convention called by Con-.
gress on petition of two-thirds of the states. It authorizes
two modes of ratification: approval by the legislatures
of three-fourths of the states; approval by ratifying con-
ventions in three-fourths of the states.

In a series of cases arising out of state action concern-
ing the ratification of the proposed Eighteenth and Nine-
teenth Amendments, it was held: (a) that the word "leg-
islature' in Article V is a term of fixed federal meaning
and does not permit a state to substitute the process of
popular referendum for action by the state legislature
when Congress has specified that ratification be by state
legislative action. Hawke v. Smith, 253 U.S. 221, National
Prohibition Cases, 253 U.S. 350, 386; (b) that provisions
in state constitutions inconsistent with a proposed amend-
ment cannot qualify the power of the state legislature to
- ratify the federal amendment. Leser v. Garnett, 258 U.S.
130; (c) that official notice of state ratification to the
Secretary of State (now, Director of General Services
Administration) and proclamation by him of the fact of
ratification precludes any challenge to the legality of the
ratification based on violation of state rules of legislative
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procedure in the ratification actionby the state legislature,
Ibid. The Court phrased the basic principle in Leser v.
Garnett, supra, as follows: "But the function of a state
legislature in ratifying a proposed amendmenttothe Fed-
eral Constitution, like the function of Congress in propos-
ing the amendment, is a federal function derived from the
Federal Constitution; and it transcends any limitations
sought to be imposed by the people of a State.” Id. at 137.

Application of the Fifth Amendment to the system of
presidential elector selection would make applicable the
arguments already advanced under the Fourteenth Amend-
ment's Equal Protection and Due Process Clauses. In sev-
eral cases the Court has given equal protection meaning
to the Due Process Clause of the Fifth Amendment where

-federal matters are involved, e.g., Bolling v. Sharpe,
supra; Hurd v. Hodge, 334 U.S. 24 (concerning restrictive
racial covenants); and Thiel v. Southern Pacific Co., 328
U.S. 217 (concerning discrimination in jury selection). In
several cases the Fifth Amendment's Due Process Clause
has also been applied to invalidate arbitrary, capricious
or unreasonable federal action analogous to the state
action tested under the Fourteenth Amendment. Examples
include Adkins v. Childven's Hospital, 261 U.S. 525 (which
expresses an earlier and since modified view of due proc-
ess in wage and hour regulation), and Apthecker v. Secre-
tary of State, 378 U.S. 500, (concerning denial of a pass-
port to a member of a Communist organization).

The addition of the Fifth Amendment as a ground of
unconstitutionality is not wholly duplicative. The Equal
Protection Clause of the Fourteenth Amendment by its
terms is applicable only to discriminations and unreason-
able differences of treatment by a state on persons' within
its jurisdiction'. This limiting terminology in the Four-
teenth Amendment might be held to permit a showing that:
the state unit system in a given state operates unlawfully
upon its own citizens but not upon their fellow-partisans
in other states. A showing of extra-territorial effects is
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permissible if the Fifth Amendment is held to be applica-
ble.

Viewing the presidential election, including the intra-
state election of presidential electors, as an integrated
federal process, voters in one state may appeal to the
Due Process Clause of the Fifth Amendment to prevent
another state in its discharge of an essentially federal
function, from operating capriciously soastocause gross
national inequities in voter effectiveness. A voter in any
state may object, under the Fifth Amendment, to the use
by any state of a balloting and counting system which in
its general national effect operates (a) to translate nar-
row popular pluralities in a state into unanimous state-
unit electoral votes, and to translate popular votes for
losing candidates into zero in electoral votes, no matter
how narrow the losing margin; (b) to separate unneces-
sarily partisans of both parties from their fellow parti-
sans in other states; (c) to cause gross and unnecessary
inequalities in voter status and voter effectiveness vis-
a-vis the presidency. All obviously exceed due process
limitations.

I

The State Unit System Operates to the Unfair Advantage ¢
of Large Statesand Their Citizens and Denies Citizens of
Delaware and Other Small States Privileges of United
States Citizenship in Violation of the Fourteenth Amend-
ment.

Plaintiff's first argument covered unconstitutional
intrastate effects of individual state unit laws. The sec-
ond covered the interstate, or extra-territorial, denials
of voting rights throughout the United States caused by
the combined national effects of such laws. This propo-
sition is based upon specific injuries to citizens of Del-
aware and other small states caused by the political
advantages which the state unit system gives to large
states.
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The facts alleged in this regard in paragraphs 14 and
15 of the Complaint cry out for relief. It cannot be dis-
puted that the attractiveness of large states' blocs of elec-
toral votes cause voters and potential candidates therein
to receive special attention. The facts as to the home
states of those elected and nominated prove that the ten-
dencies of the system have indeed reduced citizens of
Delaware, the first state, to a second class citizenship
in national politics. Although this is now a glaring real-
ity, it has been apparent to the experts for many years.
Writing in 1898, a leading scholar on the presidency sum-
marized the purpose and effects of the state unit-vote
system as follows:

"Originally, in most of the States where the popular
system prevailed, each voter cast his ballot for
three electors - two for the State at large, and one
for the congressional district in which he resided.
But politicians soon discovered that the weight of
the State's influence was increased by a general
election of the whole number by the plan known in
France as the scrutin de liste. As soon as a few
of the states had adopted this method it was neces-
sary for the rest todothe same, for self-protection
. . .. It is in this feature that the electoral plan of
1787 fails most conspicuously. The general ticket
greatly increases the power of the large states.
Since the first election of Jackson, when it became
the usual rule of election, no President has been
chosen in opposition to the vote of both New York
and Pennsylvania, and but four in opposition to the
vote of either of them.'" 2 Stanwood, A History of
the Presidency 15 (1898).

Under the present system, the electoral votes of the
eleven largest states, plus that of any one other state, is
sufficient for election. These eleven states are New York,
California, Pennsylvania, Illinois, Ohio, Texas, Michigan,
New Jersey, Florida, Massachusetts and Indiana. In
1964 there were approximately 70.3 million popular votes
cast in the nation for the two major candidates, of which
42,6 million were cast inthese eleven states. A bare plu-
rality in these states, approximately 21.4 million votes,
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could have determined which candidate received their 268
electoral votes. Less than 30% of the national electorate
therefore could have controlled the election because of
their power over the largest blocs of electoral votes.

The strategic advantages of voters and candidates in
these states is obvious and it is generally conceded even
by defenders ofthe state unit system. Extensive hearings
were held on this subject and proposed constitutional
reforms by the Senate Judiciary Subcommittee on Consti-
tutional Amendments in 1961. A staff study of the evi-
dence developed in the hearings on evils of the present
system and effects of proposed reforms included the fol-
lowing pertinent conclusions and observations:

""A further charge against the unit-rule system
is that it strongly tends to overemphasize the polit-
ical importance of the large populous states. This
has meant that presidential candidates have come
almost exclusively from such States. Except for
Mr. Landon of Kansas in 1936 and the incumbent
President Truman of Missouri in 1948, both major
parties have limited their presidential nominations
in the last half century to men from the eight larg-
est States. Able men from small States are given
little chance to secure nominations from either
major party, and are generally not even regarded
as 'presidential timber.' Both major parties are
accused of greater concern with the capacity of
their candidate to carry certain pivotal States than
to command the support of voters throughout the
Nation as a whole.

"The pivotal State also tends to monopolize the
attention of the candidates and their campaign
efforts with the result that presidential campaigns
are not carried to the Nation as a whole. States
which are not regarded as doubtful, or which are
considered of less importance, are relatively
ignored. Citizens in the smaller States are less
apt to see or hear the candidates in person and
may be inclined to think that their interests are
of less importance to the candidates. Forthe same
reason, it is charged that issues, party platforms,
and campaign promises are formulated with a view
to these pivotal States.
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"At this point, the argument becomes a pragmatic
one — addressed to the substantive programs of
presidential candidates. These States for the most
part have large metropolitan areas and heavy con-
centrations of urban voters who may be able to
determine the winner of the State's electoral vote.
Ptres'adent Truman, Supporting a district system,
stated:

'The electoral college was first devised to
protect the small States from dominance by the
larger States, as for example, Delaware and
Rhode Island from being dominated by Virginia
and New York.

'The problem we face today is that of the
emergence of the big cities into political over-
balance, with the threat of imposing their choices
on the rest of the country.’

"Former President Hoover sounded a similar
note in writing to Senator Kefauver concerning the
subcommittee's hearings:

'Your subject is important. It confronts the
same difficulties as were met by the Founding
Fathers — that is, to prevent domination by a
few large States.’'

"In other words, despite the imbalance in the
electoral college favoring small States, the large
urban States have come into dominance because of
the operation of the unit rule. Most defenders of
the present system do not dispute this point. They
concede that the present electoral system has an
urban bias but justify it as compensating for other
claimed inequities in our State and Federal Govern-
ments which are said to favor rural interests at the
expense of urban areas. The following are repre-
sentative of several statements to this effect sub-
mitted to the subcommittee by political scientists.

"Dean Stephen K. Bailey, Maxwell Graduate
School of Citizenship and Public Affairs, Syracuse
University:

'T am presently opposed to any change in the
electoral college system. I believe the electoral
college system presently overrepresents big
urban States and minorities within those urban
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States. Iam prepared to admit the injustice of
this. At such a time when the House of Repre-
sentatives ceases to overrepresent egregiously,
nonurban and rural areas, I would be willing to -
advocate some modification in the electoral col-
lege system.' '

"Prof. H. D. Rosenbaum, Hofstra College:

'As I have come to understand the system of
electing a President, its most important func-
tion in that regard has been to compensate for
the rural domination of State and Federal legis--
latures by locating electoral decision in-those
States which, taken all together, comprise a
majority of the electoral college vote. In this
way the otherwise underrepresented majority
of the urban-industrial States can at least pro-
vide a counterbalance in our political system.'

"Prof. Clyde E. Jacobs, University of Califor-
nia:

'While I favor direct popular election of the
President, I am strongly opposed to any change
in the present system if direct popular election
is not provided.. I am particularly against the
old Lodge-Gossett and the Mundt-Coudert plans.
These are calculated to undermine the influence
of the large industrial States in selecting the
President. In view of the fact that nonurban
populations possess disproportionate influence
in Congress and the State legislatures, it is lit-
tle enough for our urban population to enjoy
greater influence in the selections of the Chief
Executive. We will really be headedfor national
disaster if the Presidency is made captive to
the same forces which usually dominate our
legislative bodies.''" Staff of the Subcommittee
-on Constitutional Amendments, Committee onthe
Judiciary, 87th Cong., 1st Sess., "The Electoral!
College, Operation and Effect of Proposed
Amendments to the Constitution of the United
States', 31-32 (Comm. Print 1961).

Needless to say, the above-quoted arguments of those
defending the present system now cut the other way.
Decisions of this Court are causing state legislatures and
delegations to the House of Representatives to be appor-
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tioned to represent all people on an equal basis. The
underrepresentation of urban interests in these bodies is
ending and their compensating overrepresentationin pres-
idential elections should correspondingly end. The same
constitutional principles are equally applicable and the
theory of mutually compensating rural-urban inequities,
stated above, is no longer valid, Small states and rural
areas are in danger of serious underrepresentation of
their interests in government as a whole unless the state
electoral units are made representative sothat such inter-
ests may be restored to their rightful roles.

The previous arguments based upon reserved political
rights under the Ninth and Tenth Amendments and denials
of due process under the Fifth are applicable also to
Plaintiff's claim based upon specific injuries to small
states' citizens. Also, a stronger case could hardly be
imagined for invocation of the Privileges and Immunities
Clause of the Fourteenth Amendment.

The right to participate on an equitable basis in choos-
ing the national officer representing the entire Union
surely is a privilege of national citizenship which is pro-
tected from debasement by separate, parallel or collective
state action. The national quality of the right to partici-
pate in the choice of national officers, was recognized by
the otherwise overly-narrow concept stated in Twining v.
New Jersey, 211 U.S. 78, which specifically noted that
"among the rights and privileges of National citizenship
. . .[is] .. . the right to vote for national officers”. Id.
at 97. The holdings that presidential electors perform a
federal function and that their election is therefore reg-
ulable by Congress also assume the national quality of the
entire election procedure. Burroughs v. Uniled Staies,
supra; United States v. Classic, 313 U.S. 299. In the
broader language of Twining, the right infringed is among
those which "arise out of the nature and essential charac-
ter of the National Government.”" Twining v. New Jersey,
supra, at 97. The state unit system obviously debases
such rights, both by its intrastate treatment of minority
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voters and by its interstate and national effects upon
small states’ citizens.

Iv

Delaware's Presidential Electors' Votes Are Debased
and Their Effectiveness Diluted by the State Unit System
in Violation of the Equality of Electors Required by Art-
icle II, Section 1, and the Twelfth Amendment.

This proposition focuses upon the 538 presidential
electors in their formal constitutional role rather than as
the mere conduit or counting device to which they have
been reduced by state law and the state unit system. This
argument parallelsthe previous one which wasbased upon
the electors' actual role and focused upon injuries to the
citizens represented by them. By either view, the state
unit system falls short of present constitutional standards
for voting rights.

Once electors are appointed, they become a 538-mem-
ber national constituency which elects the president by
voting in a single election conducted at 51 polling places.
The state unit method enables electors in larger states
to be packaged in larger, more effective and politically
attractive units. This violates the rule of Gray v. San-
ders, supra, for elections of one official in a single con-
stituency. "One person-one vote' should be the standard
here also. When some electors vote in a bloc 13 or 14
times larger than Delaware's group, in effect they "gang
up" on them. Equality of voting power means equality of
weight and effectiveness, undiluted by distorting electoral
arrangements. The elector whose vote is one of a unit of -
three cannot be said to have the voting strength of one
whose vote is part of a 43-vote package. If "in union there
is strength', then in greater unions there is greater
strength. It may be common in elections generally for
constituents to combine voting strengths or vote pursuant
to mutual understandings, but such combinations are
equally available to all voters. There is no means by
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which Delaware's electors may vote as part of a larger
unit,

This argument is supported by studies which have been
made of voting power under "weighted voting" systems,
which were proposed by some as a remedy for legislative
malapportionment. If the 51 colleges of electors were
deliberative bodies, they would be comparable to legisla-
tive delegations elected from 51 multi-member districts,
but their "rubberstamp'' unity precludes this analogy and
makes their function, instead, a form of weighted voting.
The result of their unit votes is exactly the same as if
there were but one elector in each state and they cast
weighted votes of from three to forty-three votes each.
Analysis shows that weighting legislators' votes by the
population of the districts represented does not yield an’
equitable result. One might expect that giving one legis-
lative vote to the representative from a district of 10,000
population and five legislative votes to the representative
from a district of 50,000 population would yield equal vot-
ing power for the voter-residents of the two districts.
Instead, the effective voting power of residents of the large
unit is excessively increased and that of residents of the
smaller units is correspondingly decreased to the point
of zero voting power in some instances. A simple exam-
ple will illustrate this inequality of voting power.

Assume a pre-reapportionment five-district legisla-
ture, each legislator possessing one vote, but with one of
the districts being 50,000 and the remaining four being
10,000 each. If we apply weighted voting as a corrective
we still have a five-district, five-man legislature but one
man now has five votes and the remaining four each have
one vote. Obviously the five-vote man now has all the
effective voting power and the other four have none. By
contrast, if five seats are allocated to the largest district
on a sub-district basis, the prospect of disagreement
within the five-member delegation preserves the possi-
bility that the legislators from the other districts may
on occasion have effective voting power. This overrep-
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resentation caused by weighted voting is fully developed
in Banzhaf, Weighted Voting Doesn't Work: A Mathemat-
ical Analysis, 19 Rutgers Law Review 317 (1965). Obvi-
ously, the overrepresentation increases as the size of
the unit increases and varies according to factors other
than the ratio of votes to population. The mathematical
complexities are analyzed in Riker, Some Ambiguities
in the Notion of Power, 58 Am. Pol. Sci. Rev. 341 (1964).

The constitutional variations in the states' electoral
vote allocations require no such inequities, Either the
choice of electors by sub-districts or proportioning the
electoral vote according to the statewide popular vote
would reduce the overrepresentation and would enable
voters and electors in smaller states to share effective
.strength with fellow partisans in larger states.

Since the electors act ''by authority of the state', Ray
v. Blair, supra, at 224, the standing of the state to sue on
their behalf to protect their integrity and political status
is unquestionable. Individual suits by electors to assert
the same claim are impossible for several reasons, prin-
cipally because of the brevity of their period of office.

Furthermore, when Delaware sues on behalf of its
electors it asserts its own interests as a political entity.’
After losing his battle for national popular election, Mad-
ison endorsed the method which prevailed and described
it: "The immediate election of the President is to be
made by the States in their political characters. The
votes allotted to them, are in a compound ratio, which
considered them partly as distinct and co-equal societies;
partly as unequal members of the same society.”" The
Federalist No. 39, at 255 (Cooke ed. 1961).
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\'s

Voter Inequities Caused by the State Unit System Violate
General Principles of Equity Enforced by the Supreme
Court in Original Actions Between States.

In this case the Court's inquiry would not endif it were
to reject all of Plaintiff's previous arguments and hold
that no constitutional limitations or reservations are vio-
lated by the state unit-vote system. As an original pro-
ceeding which the Constitution commits to Supreme Court
jurisdiction solely on the basis of the nature of the par-.
ties, there is no need to show a deprivation of a federal
substantive right — as invoking '"federal question' juris-
diction in lower federal courts or the Supreme Court's
appellate jurisdiction over state courts. A federal sub-
stantive right may be at stake in an original proceeding,
but it is not essential to this jurisdiction. If the nature
of the parties qualifies the matter for the Court's original
jurisdiction and if the petition for leave to file shows a
""case' or "controversy' within the meaning of those
terms in Article III of the Constitution, the dispute must
be adjudicated.

It is sufficient for the requisite case or controversy
that there is alleged a legally cognizable wrong under the
law or equity principles, Z.e., 2 harm to a legally cogni-
zable right, privilege or immunity, a deprivation of free-
dom, a forced inequality of status, or aninterference with
beneficial relationships. Missouriv. Illinois, supra. The
asserted right need not be supported by constitutional lan-
guage, but can rest in the federal common law applied by
the Court in such cases. Kansas v, Colovado, 185 U.S.

" 125, 146-47; Hinderlider v. LaPlata Co., 304 U.S. 92, 110,
This case law has developed by reason and by analogy to
rules of the legal systems of the several states and the
United States. This judicial law-making is essential to
the exercise of the mandatory jurisdiction vested by
Article III inthe Court over controversies between states.
In this respect the Supreme Court has all the power to

i
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develop substantive principles of law that was possessed
traditionally by common law courts in England. Here, as
there, the only mandate is to decide, and inthe decision2d
process it develops the rules of law from precedent and

by reason and analogy.

This is well expressed in Kansas v. Colorado, 185 U.S.
125, which was one part of a sequence of litigation which
produced some of the most significant opinions of the
Court onthenature of ""law' in original jurisdiction cases.
That suit, concerning allocation of waters, was founded on
a parens patriae claim and on direct state interest. The
Court spoke expressly of the need to find-only a legally
cognizable right, without reference to any legal system.
The Court said:

""Sitting, as it were, as an international as well
as a domestic tribunal, we apply Federal law, state

law, and international law as the exigencies of par-
ticular case demand . .." (id. at 146)

Later, after inviting the United Statestopresent its views,
the Court reached and decided the merits. Although the
Court at that stage did not discuss jurisdiction or source
of law at length, it based its ultimate opinion on principles
of general equity, eclectically derived. (/d. 206 U.S. 46)

The Kansas case is helpful by analogy in the present
action. At the instance of its citizens, Kansas sued to
curb upstream diversion of water in Colorado. Although
Kansas failed to get immediate relief, she did establish
the principle that the Supreme Court, upon proper proof
in a suit by Kansas in behalf of her citizens, could com-
pel Colorado to change its dealing with Colorado citizens
in order to prevent a residual harm to Kansas citizens.
Like the state unit laws of defendants, Colorado's laws
dealt only with her own citizens and she had no direct
dealing with Kansas citizens and imposed no harm directly.
upon them. The same was true of Kansas, but because
of the stream, Colorado's water policy and Kansas' water
policy were inextricably interconnected. The Supreme



88

Court assumed jurisdictionandacted. Similar multi-state
interests caused it later to require West Virginia to alter
its natural gas policies at the instance of other states,
although there the Constitution supplied the applicable
rule of substantive law. Pennsylvania v. West Virginia,
supra.

Similarly inthe present suit, each defendant state deals
only with its own citizens. But the Electoral College's
multi-state streams of votes, like the flow of natural gas
in the Pennsylvania case and the stream of water in Kan-
sas, inextricably intertwines each state's policy with that
of every other state.

In the present case, two significant factors accompany
the testing of the state unit system against general equity
principles applied in multi-state litigation. First, the
arguments concerning illegality of the state unit system
under the Fifth and Fourteenth Amendments continue to
be applicable by analogy, but without regard to possibly
limiting features, such as the applicability of the Fifth
- Amendment to quasi-federal state action and standards
for testing injurious collective state action which crosses
state lines to deny political rights. In the reasoning-by-
analogy process, the Constitution's political equality prin-
ciples can be incorporated despite the limited coverage
of particular constitutional provisions. All of the argu-
ments made previously are relevant here and need not be
repeated.

Second, insofar as it is not limited by the state weight-
ing which can be modified only by constitutional amend-
ment, equal voter-status principles, incorporatedas rules
of equity, should nullify all inequitable and unnecessary
state policies concerning the casting and counting of the
popular vote. They should reach all state laws which
have the effect of distorting the popular will, introducing
uncertainty into presidential elections, and differentiating
between voters on chance and arbitrary chance factors.
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From this Article III perspective, Gray v. Sanders,
supra, invalidating Georgia's county unit system, can be
made directly applicable to the state unit system despite
limited purview of the Fourteenth Amendment. From the
perspective of the national, equitable, equal-voter-status
principles which should emerge as the ""common law'" of
this sort of parens patriae suit, there is no justification
for continuing, along with the state-weighting in the allo-
cation of electoral votes to the states, the winner-take-
all state unit system which distorts both popular andelec-
toral vote, state by state. Constitutional amendment is
not necessary to correct the latter because it is within
the reach of basic judicial principles. In short, the rule
against unit votes which was applicable via the Fourteenth
Amendment to safeguard equal voting status regarding
the state-wide office of Governor, may be made applica-
ble to presidential elections via basic equity concepts
enforceable in this case. The unit-vote's essential vice
is as wrongful in the election of the President of the
United States as in the election of a Governor of Georgia.

When this is corrected, the basic electoral vote apportion-

ment to the states may still produce slight attenuation of
popular will, but, as previously noted, it is the conjoined
use of the states' unit-votes which guarantees a major
national distortion of the popular vote.

VI

Appropriate Remedies Are Available for Invalidation
of the State Unit System and Redress of Its Wrongs.

' Plaintiff seeks only an injunction against continued use
of the general ticket or state unit system as such. As in
the state legislative apportionment cases, devising alter-
native and fair methods may be left, in the first instance
at least, to legislative action. In any event, the Court
should first dispose of the question of validity of the pres-
ent system and perhaps as in Brown v. Board of Educa-
tion, 347 U.S. 483, then conduct separate and further hear-
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ings on the appropriate remedy, because various remedial
courses are available. Either of the two principal modes
of reform which have been proposed for constitutional
amendment could also be embodied in: (1) state legislative
reforms; or (2) a decree of this Court; or, (3) congres-
sional legislation.

One of these proposals is a district system by which
electoral votes would be awarded to plurality winners in
state sub-districts, as was widely done in our early his-
tory. This could be done by using congressional districts
as single-elector districts for the electoral votes corres-
ponding to Representatives with the two electoral votes
which correspond to a state's Senators going to the state-
wide winner. (Delaware, by coincidence, is already in
compliance with this method because it has but one Rep-
resentative and the state boundaries coincide with the
congressional district.) This would have the administra-
tive advantage of utilizing existing congressional districts
which are being redrawn on population bases pursuant to
Wesberry v. Sanders, supra. A more representative, but
less convenient, district system would divide every state
into equally populated single-elector districts, the pro-
posal advanced in 1824 by Senator Benton.

The second possibility is to divide each state's elec-
toral vote among candidates proportionally according to
their percentages of the state-wide popular vote. This
has never been done by any state, but is the reform which
has achieved the greatest congressional success, having
passed the Senate as a proposed constitutional amendment
in 1950. For full discussions of both proposals, see the
Senate Judiciary Committee Print of 1961, quoted supra,
p. 79, and Kefauver, The Electorval College Old Reforms
Take on a New Look, 27 Law and Contemporary Problems
188 (1962),

A disadvantage of leaving to state legislatures the
choice of alternatives is that a uniform national method
might not result because the political party in power in
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each state could choose the system which appeared to
favor it. Timing of changes and legislative stalemate also
could cause difficulty. For this reason the Court might
choose to embody one of the proposals in a multi-state
decree applicable uniformly to all states. Plaintiff is
willing to do equity to obtain equity and submits eagerly
to any alternative to the present system which the Court
might select as a judicial remedy. As indicated, Plain-
tiff believes that it already is in compliance with one
method which might be held to be reasonably designed

to reflect substantial divisions of popular will within the
states. Although this district system would have the effect
of continuing the smallest states as electoral units, the
Court has recognized that invidious cancelling of minor-
ity voting strengths by multi-representative districts may
"more easily be shown if . . . districts are large in rela-
tion to the total number of legislators'. Buwns v. Rich-
ardson, _ U.S. , ,868. Ct. 1286, 1294.

In any event, Congress can protect legislatively from
any vacuumin election procedures. Once it is determined
that the Fourteenth Amendment is violated by the state
unit system, Congress could unquestionably act under its
legislative power to implement this Amendment. Cf. The
Voting Rights of 1965, upheld in South Carolina v. Katzen-
bach, supra, and Katzenbach v. Movgan, U.S. . It
could require the use of the proportional or a district.
method, or perhaps some system not previously consid-
ered. The ultimate result might be the submission of a
proposed constitutional amendment for direct national
election. Congress might well agree with Mr, Justice
Jackson, who speaking for himself and Mr. Justice Doug-
las in their dissent in Ray v. Blair, supra, said:

"The demise of the whole electoral system would
not impress me as a disaster. At best it is a mys-
tifying and distorting factor which may resolve a
popular defeat intoan electoral victory. Atits worst
it is open to local corruption and manipulation, once
so flagrant as to threaten the stability of the coun-
try. To abolish it and substitute direct election of



92

the President, so that every vote wherever cast
would have equal weight in calculating the result,
would seem to me a gain for simplicity and integ-
rity of our governmental processes'. Id, at 224,

CONCLUSION

The motion for leave to file should be granted and
injunctive relief should issue as prayed in the complaint.
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APPENDIX TO BRIEF FOR PLAINTIFF

CONSTITUTIONAL PROVISIONS INVOLVED

Article II, Section 1, Paragraph 2:

"Each state shall appoint, in such Manner as the Leg-
islature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and Represen-
tatives to which the State may be entitled in the Con-

..gress: but no Senator or Representative, or Person
holding an office of Trust or Profit under the United
States, shall be appointed an Elector.,"

Article III, Section 2, Paragraph 1:

"The judicial Power shall extend to all Cases, in Law
and Equity, arising under this Constitution, the Laws
of the United States, and Treaties made, or which
shall be made, under their Authority;—to all Cases
affecting Ambassadors, other public Ministers and
Consuls;—to all Cases of admiralty and maritime
Jurisdiction;-—to Controversies to which the United
States shall be a Party;—to Controversies between
two or more States;—between a State and Citizens of
another State;—between Citizens of different States;
-—between Citizens of the same State claiming Lands
under Grants of different States, and between a State,
or the Citizens thereof, and foreign States, Citizens
or Subjects."

Amendment V:
"No person shall . . . be deprived of life, liberty, or
property, without due process of law. . ."
Amendment IX:

"The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others
retained by the people.”
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Amendment X:

""The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”

Amendment XII:

"The Electors shall meet in their respective states,
and vote by ballot for President and Vice-President,
one of whom, at least, shall not be an inhabitant of the
same state with themselves; they shall name in their
ballots the person voted for as Pr\esident, and in dis-
tinct ballots the person voted for as Vice-President,
and they shall make distinct lists of all persons voted
for as President, and of all persons voted for as Vice-
President, and of the number of votes for each, which
lists they shall sign and certify, and transmit sealed
to the seat of the government of the United States,
directed to the President of the Senate;—The Presi-
dent of the Senate shall, in the presence of the Senate
and House of Representatives, open all the certificates
and the votes shall then be counted;--The person hav-
ing the greatest number of votes for President, shall
be the President, if such number be a majority of the
whole number of Electors appointed; and if no person
have such majority, then from the persons having the
highest numbers not exceeding three onthe list of those
voted for as President, the House of Representatives
shall choose immediately, by ballot, the President, but
in choosing the President, the votes shall be taken by
states, the representation from each state having one
vote; a quorum for this purpose shall consist ofa mem-
ber or members from two-thirds of the states, and a
majority of all the states shall be necessarytoa choice
And if the House of Representatives shall not choose a
President whenever the right of choice shall devolve
upon them, before the fourth day of March next follow-
ing, then the Vice-President shall act as President, as
in the case of the death or other constitutional disabil-
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ity of the President.— The Person having the greatest
number of votes as Vice-President, shall be the Vice-
President, if such number be a majority of the whole
number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the
list, the Senate shall choose the Vice-President; a
quorum for the purpose shall consist of two-thirds of
the whole number of Senators, and a majority of the
whole number shall be necessary to a choice. But

no person constitutionally ineligible to the office of
President shall be eligible to that of Vlce President
of the United States.'

Amendment XIV:

Section 1. No state shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due
process of law; nor deny to any person within its juris-
diction the equal protection of the laws.

Section 5. The Congress shall have power to enforce,
by appropriate legislation, the provisions of this arti-
cle.

Amendment XXIII:

Section 1. The District constituting the seat of Gov-
ernment of the United States shall appoint in such
manner as the Congress may direct:

A number of electors of President and Vice President
equal to the whole number of Senators and Represen-
tatives in Congress to which the District would be
entitled if it were a State, but in no event more than
the least populous State; they shall be in addition to
those appointed by the States, but they shall be con-
sidered, for the purposes of the election of President
and Vice President, to be electors appointedby a State;
and they shall meet in the District and perform such
duties as provided by the twelfth article of amendment.
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Section 2. The Congress shall have power to enforce
this article by appropriate legislation.

U.S. CODE PROVISIONS

Chapter 28, Section 1251 — Oviginal jurisdiction

(a) The Supreme Court shall have original and
exclusive jurisdiction of:

(1) All controversies between two or more States;

(2) All actions or proceedings against ambassadors
or other public ministers of foreign states or their
comestics or domestic servants, not inconsistent with
the law of nations.

(b) The Supreme Court shall have original but not
exclusive jurisdiction of:

(1) All actions or proceedings brought by ambas-
sadors or other public ministers of foreign states or
to which consuls or vice consuls of foreign states are
parties;

(2) Al controversies between the United States and
a State;

(3) All actions or proceedings by a State against
the citizens of another State or against aliens. June
25, 1948, c. 646, 62 Stat, 927"
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I, David P. Buckson, Attorney General of the State of
Delaware, and a member of the Bar of the Supreme Court
of the United States, Hereby certify that on July ]9 ,1966
I served a copy of the foregoing Motion for Leave to File
Bill of Complaint, Statement in Support of Motion, Com~
plaint, and Brief, by depositing same in a United States
Post Office, with air mail postage prepaid, addressed to
the official post office address of each Governor, and
each Attorney-General of each of the defendant States
named in the Complaint, and to the President of the Board
of Commissioners, and the Corporation Counsel, of the
District of Columbia.

David P. Buckson
State of Delaware
Dover, Delaware
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