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No. Original 

STATE OF MAINE, 

COMMONWEALTH OF MASSACHUSETTS, 

and 

STATE OF VERMONT, 

PLAINTIFFS, 

v. 

STATE OF NEW HAMPSHIRE, 

DEFENDANT. 

  

MOTION FOR LEAVE TO FILE COMPLAINT 

  

Invoking the original and exclusive jurisdiction of this 

Court under Article 3, Section 2 of the United States 

Constitution, under 28 U.S.C. § 1251(a), and pursuant to 

Rule 9 of the Rules of the Supreme Court of the United 

States, the State of Maine, Commonwealth of Massachu- 

setts and State of Vermont, by their Attorneys General,
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respectfully request leave to file their complaint which is 
submitted herewith, against the State of New Hampshire. 

SratTe oF MAINE 

By: JosepH E. BRENNAN 
Attorney General 

Martin L. WILK 
Deputy Attorney General 

Donaup G. ALEXANDER 
Assistant Attorney General 

State House 
Augusta, Maine 04833 
(207) 289-3661 

CoMMONWEALTH OF MASSACHUSETTS 

By: Francis X. BELLOTTI 
Attorney General 

JAMES R. ADAMS 
Assistant Attorney General 

Office of the Attorney General 
Room 3738, State House 
Boston, Massachusetts 02183 
(617) 727-5525 

STATE OF VERMONT 

By: M. Jerome D1aMonpD 
Attorney General 

Benson D. ScotcH 
Assistant Attorney General 

Pavilion Office Building 
Montpelier, Vermont 05602 
(802) 828-3171 

Dated: August , 1975 .
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In tie 
Supreme Court of the United States 

Octoser TERM, 1975 

re 

No. Original 

SSE! 

STATE OF MAINE, 

COMMONWEALTH OF MASSACHUSETTS, 

and 

STATE OF VERMONT, 

PLAINTIFFS, 

Vv. 

STATE OF NEW HAMPSHIRE, 

DEFENDANT. 

  

COMPLAINT 

  

The State of Maine, by its Attorney General Joseph 

E. Brennan, the Commonwealth of Massachusetts, by its 

Attorney General Francis X. Bellotti, and the State of 

Vermont, by its Attorney General M. Jerome Diamond, 

bring this action against the State of New Hampshire and 

for their cause of action state: 

I. Jurisdiction 

1. This Court has original jurisdiction over this action 

under Article III, Section 2 of the Constitution of the
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United States and under 28 U.S.C. § 1251, in that this is 

a controversy between two or more States. 

II. Parties 

2. Plaintiffs, State of Maine, Commonwealth of Massa- 

chusetts and State of Vermont, are sovereign States of 

the United States of America, appearing herein on behalf 
of themselves in their official and proprietary capacities. 

3. Defendant, State of New Hampshire, is a sovereign 

State of the United States of America. 

III. Factual Background 

4. Effective July 1, 1970, the Legislature of the State 

of New Hampshire enacted a Commuters Income Tax, 

N.H. Rev. Stat. Ann. ch. 77-B (hereinafter referred to as 

the ‘‘ Act’’). 
5. The Act required every non-resident of New Hamp- 

shire earning income in New Hampshire in excess of $2,000 

per year to pay a tax of 4 per cent of such income to New 

Hampshire, except that if such tax was in excess of any 

income tax imposed on that same income by the State of 

residence of the taxpayer, the New Hampshire tax was to 

be reduced to equal the tax which would be imposed by 

the State of residence. N.H. Rev. Stat. Ann. ch. 77-B:2, 

§ IL. 
6. Although the Act also stated that ‘‘[a] tax is hereby 

imposed upon every resident of the state’? who earned 

income outside New Hampshire (N.H. Rev. Stat. Ann. ch. 

77-B:2, § I) the Act actually included two provisos which 

exempted all such income of New Hampshire residents 

from taxation, either if the income was taxable under the 

laws of the State where it was earned, or if the income



a) 

was not taxable under the laws of the State where it 

was earned (ld.). 

7. Failure or refusal to pay the Commuters Income 

Tax to New Hampshire would have subjected non-resident 

taxpayers and their New Hampshire employers to criminal 

penalties of up to a $2,000 fine and one year’s imprison- 

ment, N.H. Rev. Stat. Ann. ch. 77-B:28. 

8. In the years preceding passage of the New Hamp- 

shire Commuters Income Tax, Plaintiffs Maine, Massachu- 

setts and Vermont had taxed all income of their residents 

and, in addition, taxed the income of non-residents which 

was derived within their respective borders. 36 Maine Rev. 

Stat. Ann. ch. 801-807; Mass. G.L. Ann. ch. 62; 32 Vt. 

Stat. Ann. ch. 151. 

9. Plaintiffs Maine, Massachusetts and Vermont have 

allowed their residents to take full credits against the 

state income tax which otherwise would be payable to 

Plaintiffs, for income taxes imposed on their residents by 

other States. 36 Maine Rev. Stat. Ann § 5127; Mass. G.L. 

Ann. ch. 62, § 6A; 32 Vt. Stat. Ann. § 5825. 

10. The net effect of the Act was to divert to the State 

of New Hampshire taxes which otherwise would be col- 

lected by Plaintiffs Maine, Massachusetts and Vermont, 

from their residents who earned income within the State 

of New Hampshire, without putting an additional burden 

on any individual taxpayer. 

11. From July 1, 1970, through March 18, 1975, De- 

fendant New Hampshire diverted tax revenues to itself 

from the Plaintiff States in approximate amounts which 

exceed : 

for Maine — $2,970,754 

for Massachusetts — $7,940,153 

for Vermont — $2,841,961
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12. Through imposition of its Commuters Income Tax, 

New Hampshire thus obtained more than $13.5 million 

from Plaintiffs Maine, Massachusetts and Vermont. 

13. Plaintiffs cannot determine the exact amount of 

sums diverted to New Hampshire because some residents, 

having paid the New Hampshire tax, may not have filed 

returns in their home States as no tax remained to be 

paid to their home States. 

14. All sums paid to New Hampshire by residents of 

the Plaintiff States, pursuant to the New Hampshire 

Commuters Income Tax, should have been paid to the 

Plaintiff States, and would have been so paid but for 

imposition of the New Hampshire tax. 

15. Prior to passage of the Act, the New Hampshire 

Legislature was advised that the proposed Commuters 

Income Tax might be unconstitutional under the Privileges 

and Immunities Clause of Article IV of the United States 

Constitution. 
16. For each taxable year, from 1970 through 1975, 

non-resident taxpayers paid their taxes to New Hampshire 

under the duress of criminal penalties. 

17. Many non-resident taxpayers protested to New 

Hampshire that collection of the Commuters Income Tax 

was unconstitutional and illegal. 

18. On December 6, 1971, a Petition for Declaratory 

Judgment was filed in the Superior Court for Merrimack 

County, State of New Hampshire, by three Maine Resi- 

dents subject to the New Hampshire tax, on behalf of 

themselves and any residents of the State of Maine who 

were similarly situated. 

19. Said Petition for Declaratory Judgment protested 

the New Hampshire tax and charged that the New Hamp- 

shire Commuters Income Tax was ‘‘arbitrary, discrimina-
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tory and retaliatory against the Plaintiffs herein and 

against all other citizens of the State of Maine similarly 

situated,’’ and that the Commuters Tax was ‘‘a violation 

of their rights under the constitution of the United States 

of America and the constitution of the State of New 

Hampshire.’’ 

20. Said lawsuit was officially and actively encouraged, 

supported, and assisted by the State of Maine. The States 

of Maine and Vermont filed a brief amici curiae in the 

case. 

21. On March 19, 1975, this Court upheld the claim 

that New Hampshire’s taxing statute was unconstitutional. 

Austin v. New Hampshire, 44 U.S.L.W. 4400 (U.S. March 

19, 1975). 

22. Despite this Court’s decision, New Hampshire con- 

tinued to assess and collect its unconstitutional tax, as 

well as to expend the proceeds therefrom. 

23. Despite this Court’s decision, New Hampshire has 

refused to comply with Plaintiffs’ demands that it cease 

collection of the prior year’s taxes and repay to Plaintiffs 

all funds collected from their respective States pursuant 

to The Commuters Income Tax. 

IV. Claim For Relief 

24. Plaintiffs have suffered both direct and indirect 
injury, including substantial financial losses as sovereign 

States, due to Defendant’s actions complained of herein. 

25. The burden of the loss of funds collected pursuant 

to said Commuters Income Tax has been borne entirely 

by the Plaintiff States. 

26. Plaintiffs are entitled to relief pursuant to the 

Privileges and Immunities Clause of Article IV of the



United States Constitution, federal common law and gen- 

eral principles of equity. 

27. Plaintiffs have no adequate remedy at law and 

Plaintiffs have no remedy whatsoever in any other Court. 

WuHuererore, Plaintiffs pray: 
1. That this Court enjoin the State of New Hampshire 

from withholding, assessing, collecting, retaining or ex- 

pending any taxes which have been or which otherwise 

might be imposed upon residents of Maine, Massachusetts 

or Vermont, pursuant to the New Hampshire Commuters 

Income Tax, N.H. Rev. Stat. Ann. ch. 77-B. 

2. That this Court order the State of New Hampshire 

to prepare a full accounting of all sums which have been 

collected from residents of Maine, Massachusetts and Ver- 

mont, pursuant to the New Hampshire Commuters Income 

Tax, N.H. Rev. Stat. Ann. ch. 77-B, and to forward said 

accounting to Plaintiffs. 

3. That this Court order the State of New Hampshire 

to repay to Plaintiffs Maine, Massachusetts and Vermont, 

all sums which have been collected by New Hampshire 

from the residents of such States, pursuant to the New 

Hampshire Commuters Income Tax, N.H Rev. Stat. Ann. 

ch. 77-B. 

4, That this Court order the State of New Hampshire, 

in addition to the repayment of taxes collected, to pay to 

Plaintiffs Maine, Massachusetts and Vermont, interest on 

such taxes, compounded annually from the date of their 

collection by New Hampshire to the date of their repay- 

ment to Plaintiffs. 

5. That this Court order the State of New Hampshire 

to reimburse Plaintiffs Maine, Massachusetts and Vermont 

for the costs they have incurred in the preparation and 

litigation of this action.



6. That this Court grant such other and further relief 

as it may deem appropriate. 

STATE OF MAINE 

By: JosepH EK. BRENNAN 
Attorney General 

Martin L. WILK 
Deputy Attorney General 

DonaLD G. ALEXANDER 
Assistant Attorney General 

State House 
Augusta, Maine 04333 
(207) 289-3661 

COMMONWEALTH OF MASSACHUSETTS 

By: FRANCIS X. BELLOTTI 
Attorney General 

JAMES R. ADAMS 
Assistant Attorney General 

Office of the Attorney General 
Room 378, State House 
Boston, Massachusetts 02133 
(617) 727-5525 

STATE OF VERMONT 

By: M. JERomE D1amonp 
Attorney General 

Benson D. Scotcu 
Assistant Attorney General 

Pavilion Office Building 
Montpelier, Vermont 05602 
(802) 828-3171 

Dated: August , 1975
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Jurisdiction 

This is an action by the States of Maine, Massachusetts 

and Vermont in their sovereign capacity, against the State 

of New Hampshire, in its sovereign capacity, to recover 

tax funds diverted from the States of Maine, Massachu- 

setts and Vermont to the State of New Hampshire. As 

such, this is an action over which this Court has original 

and exclusive jurisdiction under Article III, Section 2, of 

the Constitution of the United States and 28 U.S.C. 

§ 1251 (a). 

Statutes Involved 

The complete texts of the following state statutes are 

printed in the Appendix. 

1. New Hampshire Commuters Income Tax, N.H. 

Rey. Stat. Ann. ch. 77-B (relevant sections) 

2. Maine Income Tax Credit Law, 36 Me. Rev. Stat. 

Ann. § 5127 

3. Massachusetts Income Tax Credit. Law, Mass. Gen. 

L. Ann. ch. 62, § 6A 

4, Vermont Income Tax Credit Law, Vt. Stat. Ann. 

ch. 151, $ 5825 

Question Presented 

Whether New Hampshire should be required to account 

for and pay to the States of Maine, Massachusetts and 

Vermont, funds diverted from their treasuries to that of 

the State of New Hampshire, by the unconstitutional New 

Hampshire Commuters Income Tax? 

Statement of the Case 

The States of Maine, Massachusetts and Vermont are 

before the Court to recover funds diverted from their 

treasuries by the New Hampshire Commuters Income Tax, 

which was declared unconstitutional by this Court on
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March 19, 1975. Austin v. New Hampshire, 43 U.S.L.W. 

4400 (U.S. March 19, 1975). 

Under the Commuters Income Tax, which became ef- 

fective July 1, 1970, non-residents of New Hampshire 

earning income in New Hampshire were assessed a tax of 

4 per cent on New Hampshire income in excess of $2,000, 

except that if such tax exceeded any tax imposed on that 

same income by the taxpayer’s State of residence, the 

New Hampshire tax was reduced to equal the tax imposed 

by the State of residence. N.H. Rev. Stat. Ann. ch. 77-B:2, 

§ IT. 

Plaintiffs Maine, Massachusetts and Vermont, like most 

other States, allow their residents to take full credits 

against their state income taxes for income taxes paid to 

other States. 836 Me. Rev. Stat. Ann. § 5127; Mass. G.L. 

Ann. ch. 62, § 6A; 32 Vt. Stat. Ann. § 5825. 

The net effect of the New Hampshire statute was to tax 
non-residents, but only to the extent that their New Hamp- 

shire tax could be set off by a credit against taxes paid to 

their State of residence. By operation of the tax credit 

provisions, individual taxpayers would have to turn over 

to their States any money they might recover from New 

Hampshire. Thus, Plaintiff States bore the burden of the 

New Hampshire tax and will receive the benefits of any 

recovery from New Hampshire. 

From July 1, 1970, through March 18, 1975, the Com- 

muters Income Tax diverted tax revenues to New Hamp- 

shire from the Plaintiff States in approximate amounts 

which exceed: 

for Maine — $2,970,754 

for Massachusetts — $7,940,153 

for Vermont — $2,841,961 

The exact amounts so diverted cannot be determined be- 

cause, inter alia, some residents paying the New Hamp- 

shire tax may not have filed returns in their home States, 

as no tax remained to be paid to their home States.
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On December 6, 1971, a Petition for Declaratory Judg- 

ment was filed in the Superior Court for Merrimack 

County, New Hampshire, by three Maine citizens subject 

to the New Hampshire tax, on behalf of themselves and 

all other Maine citizens similarly situated. The Petition 

charged that the New Hampshire Commuters Income Tax 

was unconstitutional. 
The contentions of the Plaintiffs therein ultimately were 

upheld by this Court in Austin v. New Hampshire, 43 

U.S.L.W. 4400 (U.S. March 19, 1975), and the New Hamp- 

shire Commuters Income Tax was declared unconstitu- 

tional and illegal. 

Despite this Court’s decision, New Hampshire continued 

to collect previously withheld Commuters Income Taxes and 

to spend its proceeds. Further, New Hampshire has refused 

to comply with Plaintiffs’ demands that it cease collection 

of the tax and repay to Plaintiff States all funds collected 

from their respective States pursuant to the tax. 

Summary of Argument 

The New Hampshire Commuters Income Tax statute was 

purposefully designed to and did in fact divert many mil- 

lions of tax dollars to the state treasury of New Hampshire, 

which otherwise would have gone to the state treasuries 

of Maine, Massachusetts and Vermont. By this action, 

Plaintiffs seek to redress direct injury to their govern- 

mental and proprietary interests, which injury was caused 

by New Hampshire acting in its governmental capacity. 

This Court has original and exclusive jurisdiction over 

the controversy. 

Plaintiffs are before this Court as sovereign States, to 

recover funds which New Hampshire, acting as a sovereign 

State, unlawfully diverted. Attempts at diplomatic resolu- 
tion having failed, an original action before this Court is 

the appropriate means to resolve the controversy. The 

factual posture of the case, with few, if any, facts being 

subject to dispute, makes this Court’s exercise of its 

original jurisdiction particularly appropriate.
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Plaintiffs have a clear right to the relief sought—return 

of the millions collected by New Hampshire under its 

unconstitutional tax scheme. First, Plaintiffs are entitled 

to retroactive application of Austin v. New Hampshire, 

43 U.S.L.W. 4400 (U.S. March 19, 1975). That decision 

set no new principle of law, decided no issue of first 

impression, and Defendant was advised of the statute’s 

unconstitutionality, by responsible state officials, prior to 

its passage. Second, the taxes were paid under duress and 

now are subject to recovery as a matter of general tax 

law. Third, the balance of the equities as between Plaintiffs 

and Defendant weigh heavily in favor of ordering New 

Hampshire to disgorge its unlawful gains. 

Although it is impossible to fully compensate Plaintiffs 

for Defendant’s intentional depletion of their sources of 

revenue, an award of interest in addition to the principal 

amount of taxes due would be equitable. New Hampshire’s 
own statutory and case law supports recovery of interest 

and such an award might deter other States from enacting 

facially unconstitutional tax measures. 

Argument 

I. Puarntirrs Have Stanpine To Protect THerr PrRopris- 

TARY INTERESTS. 

In Austin v. New Hampshire, 43 U.S.L.W. 4400 (U.S. 

March 19, 1975), New Hampshire argued that, ‘‘since the 

economic impact of the diversion of revenue falls first 

upon the State of Maine, the State of Maine is the proper 

party to litigate any injuries claimed to result therefrom.’’ 

Brief for Appellee at 8. The States of Maine, Massachu- 

setts and Vermont now stand before this Court, seeking 

redress for the diversion of revenue caused by New Hamp- 

shire’s unconstitutional tax. 

The Supreme Court’s original jurisdiction over suits 

between States rests upon Section 2 of Article III of the 

United States Constitution. Clause 1 of Section 2 places 

controversies among the States within the judicial power
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of the United States. ‘‘The judicial power shall extend... 

to controversies between two or more States ....’’ U.S. 

Const., art. III, §2. The second clause of this Section 

gives the Supreme Court original jurisdiction over such 

eases. ‘‘In all cases... in which a State shall be a party, 

the Supreme Court shall have original jurisdiction.’’ Jd. 

Congress, acting pursuant to the authority thus ceded 

to the federal government, has declared that such original 

jurisdiction shall lie exclusively in the Supreme Court for 

cases between two or more States. ‘‘The Supreme Court 

shall have original and exclusive jurisdiction of: (1) All 

controversies between two or more States....’’? 28 U.S.C. 

§1251(a)(1). 
The Supreme Court’s original and exclusive jurisdiction 

is to be exercised whenever the complaining state is suing 

for the protection of its own, proprietary interests. Texas 

v. Florida, 306 U.S. 398 (1939) ; North Dakota v. Minnesota, 

263 U.S. 865 (1923). This is particularly appropriate when 

the action complained of can be attributed to the govern- 

ment of the defendant State. Texas v. New Jersey, 379 

U.S. 674 (1965); Loutstana v. Texas, 176 U.S. 1 (1900). 

Historically, Article III had been construed to permit 

a citizen of one State to file an action in the Supreme Court 

against another State. Chisholm v. Georgia, 2 U.S. 419 

(1793) ; Grayson v. Virgmaa, 3 U.S. 320 (1796). However, 

the Eleventh Amendment to the United States Constitution 

was ratified, from 1794 to 1797, in order to overturn the 

Chisholm ruling. Cohens v. Virginia, 19 U.S. 264 (1821). 

Thus, the Eleventh Amendment cannot be avoided, and 

original jurisdiction is not available, where a State sues 

in an action which really is brought on behalf of designated 

individuals. Illinots v. Michigan, 409 U.S. 36 (1972); 

Arkansas v. Texas, 346 U.S. 368 (1953) ; Oklahoma ex rel. 

Johnson v. Cook, 304 U.S. 387 (1938); North Dakota v. 

Minnesota, 263 U.S. 365 (1923); New Hampshire v. 

Lowsiana, 108 U.S. 76 (1883). 

The Eleventh Amendment does not bar suits which are 

brought to protect the genuine interests of a State.
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“‘The right of a state as parens patriae to bring 

suit to protect the general comfort, health, or property 

rights of its inhabitants, threatened by the proposed 

or continued action of another state, by prayer for 

injunction, is to be differentiated from its lost power 

as a sovereign to present and enforce individual claims 

of its citizens as their trustee against a sister state.”’ 

North Dakota v. Minnesota, 263 U.S. 365, 375-376 

(1923). 

The States lost their power to enforce claims for individual 

citizens, as a trustee in the Supreme Court, by ratifying 

the Eleventh Amendment. The States have retained their 

power to enforce claims in the Supreme Court against other 

States, for damage to their proprietary or governmental 

interests. Virginia v. West Virginia, 246 U.S. 565 (1918) ; 

Rhode Island v. Massachusetts, 37 U.S. 657 (1838); New 

Jersey v. New York, 30 U.S. 284 (18381). 
To determine whether a State is the real party in interest, 

the Court must look to the effect of the judgment or decree 

which is sought. Kansas v. United States, 204 U.S. 331 

(1907). Plaintiffs seek herein to recoup losses suffered by 

their state treasuries, due to New Hampshire’s direct 

diversion of tax dollars from Plaintiffs’ citizens. The effect 

of the relief sought by Plaintiffs will be to reimburse their 

general state treasuries for the tax revenues which were 

diverted by New Hampshire. 

In the first case which interpreted the impact of the 

Eleventh Amendment on original jurisdiction actions, this 

Court noted that only suits which could have been initiated 

by individual citizens prior to adoption of the Amendment 

were to be barred thereafter from prosecution by the States 

on behalf of such citizens. New Hampshire v. Lousiana, 

108 U.S. 76, 91 (1888). The issue in that case was stated 

as follows: 

‘‘Under the operation of [the Hleventh] Amend- 

ment the actual owners of the bonds and coupons held 

by New Hampshire and New York are precluded from
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prosecuting these suits in their own names. The real 

question, therefore, is, whether they can sue in the 

name of their respective States after getting the con- 

sent of the State, or, to put it another way, whether 

a State can allow the use of its name in such a suit 

for the benefit of one of its citizens.’’ 108 U.S. at 88. 

New Hampshire did not have the requisite state interest, 

as supposed assignee of its residents’ interests in Louisiana 

bonds, where in fact the litigation was financed by the bond 

owners, only the individuals were authorized to settle the 

case, and only the individuals would receive any money 

recovered. Id. 

Similarly, there was no adequate State interest where 
the impact of a sister State’s laws discriminated against 

particular shippers, only affected those shippers, and the 

shippers themselves had standing to sue. Alabama v. 

Arizona, 291 U.S. 286 (1934). Jurisdiction also was denied 

where the plaintiff State attempted to assert an exemption 

guaranteed to its individual citizens by the state of a 

sister State. Massachusetts v. Missouri, 308 U.S. 1 (1939). 

The case at bar presents the clearest example of the 

proper invocation of this Court’s original and exclusive 

jurisdiction. First, the judgment sought will benefit no 

particular individuals, but will protect the sovereign in- 

terests of Plaintiffs in their general state treasuries. 

Second, the funds produced will be applied to Plaintiffs’ 

general governmental purposes of providing for the health, 

safety and welfare of their citizens. Third, the acts com- 

plained of were taken directly by the State of New Hamp- 

shire acting as a sovereign, through the New Hampshire 

Legislature performing the governmental function of enact- 

ing a general revenue-raising measure. Fourth, Plaintiffs 

do not seek relief from any particular individuals in New 

Hampshire government. These taxes were not levied and 

collected pursuant to maladministration of a statute or 

the wrongful acts of particular officials; they were collected 

in compliance with New Hampshire law.



23 

In addition to protecting their inherent power to raise 

revenue (Illinois Central R. Co. v. Decatur, 147 U.S. 190 

(1893); Thomson v. Union Pacific R. Co., 76 U.S. 579 

(1870); M’Culloch v. Maryland, 17 U.S. 316 (1819) ), 

Plaintiffs bring this suit to redress direct injury to the 

economy of their States. Such protection of its economy 

is recognized as a ‘‘quasi-Sovereign’’ interest, for the 

protection of which a State may invoke this Court’s origi- 

nal jurisdiction. Georgia v. Pennsylvania R. Co., 324 U.S. 

439, 444, 448 (1945). New Hampshire’s unjust drainage 

of Plaintiffs’ treasuries has been one of the factors con- 

tributing to taxes necessarily imposed on Plaintiffs’ citizens 

at higher levels than they would have been imposed but for 

this loss of revenue. 

Plaintiffs’ loss of millions of dollars in taxes certainly 

is as direct and significant as the injury suffered by a 

State suing to enjoin the discharge of sewage into a river 
(Missourt v. Illinois, 180 U.S. 208 (1901) ), to prevent the 

discharge of noxious fumes across the State’s border 

(Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907) ), 

to recover access to oyster beds (Louisiana v. Mississippt, 

202 U.S. 1 (1906) ); or to enforce a boundary agreement 

(Nebraska v. Iowa, 406 U.S. 117 (1972) ). 

In South Dakota v. North Carolina, 192 U.S. 286 (1904), 

the defendant State was ordered to pay $27,400 to South 

Dakota, plus costs of the suit, upon certain government 

bonds. 

‘“[I]t is enough to say that the clear import of the 

decisions of this court from the beginning to the 

present time is in favor of its jurisdiction over an 

action brought by one state against another to enforce 

a property right. Chisholm v. Georgia, [2 U.S. 419 

(1793)] was an action of assumpsit; United States v. 

North Carolina [136 U.S. 211 (1890)], an action of 

debt ; United States v. Michigan, [190 U.S. 379 (1903) ], 

a suit for an accounting; and that which was sought 

in each was a money judgment against the defendant 

state.’’ Id. at 318.
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Plaintiffs are seeking to recover damages for New Hamp- 

shire’s unconstitutional diversion of tax dollars from their 

state treasuries to that of Defendant. As such, Plaintiffs’ 

claim is directly analogous to that presented in Virgima 

v. West Virginia, 238 U.S. 202 (1915) and 246 U.S. 565 

(1918), where one State sought and won a money judgment 

against another. This case also is similar to the numerous 

instances where this Court has exercised its original juris- 

diction to prevent the diversion of natural resources flowing 

from one State to another. Arizona v. Caltforma, 373 U.S. 

546 (1963) ; New Jersey v. New York, 345 U.S. 369 (1953) ; 

Nebraska v. Wyoming, 325 U.S. 589 (1945); Colorado v. 

Kansas, 320 U.S. 383 (1948) ; Wisconsin v. Illinois, 309 U.S. 

569 (1940); Wyoming v. Colorado, 298 U.S. 573 (1986) ; 

Arizona v. California, 298 U.S. 558 (1936); Washington v. 

Oregon, 297 U.S. 517 (1936); Arizona v. California, 283 

U.S. 423 (1931); Pennsylvania v. West Virginia, 262 U.S. 

553 (1923); Wyoming v. Colorado, 259 U.S. 419 (1922). 

As a general matter of tax law, the real party in interest 

in tax refund matters is the party which ultimately bears 

the burden, not the party who initially pays the tax. 

Furman University v. Livingston, 136 S.E. 2d 254 (S. Car. 

1964); 72 Am. Jur. 2d State and Local Taxation §1071. 

With regard to a parts vendor which had passed the tax 

burden on to its purchasers, this Court in interpreting 

a tax recovery statute? stated: ‘‘If he has shifted the 

burden to the purchasers, they and not he have been the 

actual sufferers and are the real parties in interest.’’ 

United States v. Jefferson Electric Mfg. Co., 291 U.S. 386, 

402 (1934). Accord, Travel Industries of Kansas, Inc. v. 

Umited States, 425 F.2d 1297 (10th Cir. 1970). 

Maine, Massachusetts and Vermont are properly before 

the Supreme Court seeking to protect their governmental 

interests by an order implementing Austin v. New Hamp- 

shire, 43 U.S.L.W. 4400 (U.S. March 19, 1975). 

  

1'Then Sec. 424 of the Revenue Act of 1928, now 26 U.S.C. 
§6416(a).
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II. Tue Supreme Court Is tue Proper Forum. 

In a legitimate controversy between States over specific 

property interests, it is the responsibility of the Supreme 

Court to exercise its original jurisdiction and settle the 

question, since the States separately do not have the con- 

stitutional power to resolve the controversy. Texas v. 

New Jersey, 379 U.S. 674 (1965) (right to escheat debts 

owed by Sun Oil Company); Western Umon Tel. Co. v. 

Pennsylvania, 368 U.S. 71 (1961) (right to escheat money 

orders); Texas v. Florida, 306 U.S. 398 (1939) (right to 

collect death taxes). ‘‘Neither State can legislate for, or 

impose its own policy upon the other.’’ Kansas v. Colorado, 

206 U.S. 46, 95 (1907). 
Placement of such responsibility in the Supreme Court 

reflects the historical purpose of the constitutional pro- 

vision for original jurisdiction—to offer a method of 

settling disputes between sovereign powers, which dis- 
putes traditionally could be settled only by diplomacy or 

war. Nebraska v. Wyoming, 325 U.S. 589 (1945); Georgia 

v. Pennsylvania R. Co., 324 U.S. 489 (1945); North Dakota 

v. Minnesota, 263 U.S. 365 (1923). 

The concept of sovereignty which underlies the instant 

case requires that this Court exercise its jurisdiction and 

resolve the dispute, by application of federal common law. 

See, Kansas v. Colorado, 206 U.S. 46 (1907). ‘‘[P]roceed- 

ings under this Court’s original jurisdiction are basically 

equitable in nature....’’ (Ohio v. Kentucky, 410 U.S. 641, 

648 (1973) ) and, in actions between States, neither the 

statutes nor the decisions of either State can be conclusive. 

‘‘For the decision of suits between States, federal, state 

and international law is considered and applied by this 

court as the exigencies of the particular case may require.”’ 

Connecticut v. Massachusetts, 282 U.S. 660, 670 (1931). 

Accord, Hinderlider v. LaPlata Rwer & Cherry Creek 

Ditch Co., 304 U.S. 92, 110 (1938). 

Although it might be impossible, or at least inappro- 

priate, for any State court to decide this case, the Supreme 

Court has ample authority to do so. This Court certainly
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may enforce a decision which adjudicates the conflicting 

claims of two or more States. Such enforcement authority, 

including enforcement of a money judgment, is inherent 

in the constitutional provision for original and exclusive 

Supreme Court jurisdiction over such controversies. Vir- 

gina v. West Virginia, 246 U.S. 565, 591 (1918). 

Plaintiffs’ claim against New Hampshire presents a 
clearly-defined, justiciable controversy, which is susceptible 

of enforcement under settled common law and equitable 

principles. At issue are the Plaintiff States’ rights to a 

defined fund of tax collections. The evidence necessary to 

adjudicate the issues is all documentary in nature, so there 

can be little, if any, factual dispute. 

Where a controversy between States is justiciable and 
the necessity for action by this Court is absolute, as in the 

ease at bar, original jurisdiction is available. Illinois v. 

City of Milwaukee, 406 U.S. 91, 95 (1972); Alabama v. 

Arizona, 291 U.S. 286, 291 (1934); Lowtsiana v. Texas, 

176 U.S. 1, 15 (1900). 

New Hampshire imposed and collected an unconstitu- 

tional tax from Plaintiffs’ citizens, for the declared purpose 

of raising revenue at the expense of Maine, Massachusetts 

and Vermont, but without imposing any burden on its own 

taxpayers. This Court so held and Defendant has so stated, 

pointing out that the tax ‘‘merely diverts to New Hamp- 

shire an amount which would otherwise be paid to the 

home State.’’ Brief for Appellee at 4, Austin v. New 

Hampshire, 43 U.S.L.W. 4400 (U.S. March 19, 1975). 

New Hampshire further emphasized this point, stating 

that: ‘‘It may be taken as given that the Commuters 

Income Tax, in conjunction with the Maine Income Tax 

provisions, results in a diversion to New Hampshire of 

tax revenues otherwise available to Maine.’’ Jd. at 7. 

The New Hampshire Supreme Court reached this same 

conclusion, construing the New Hampshire statute and 

finding its impact to rest on the home states of the non- 

resident taxpayers.
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‘‘The effect of the Maine credit and the New Hamp- 

shire limitation is that New Hampshire collects a tax 

from Maine residents working in New Hampshire 

which otherwise would be paid in the same amount 

to the State of Maine.’’? Austin v. State Tax Com- 

mission, 114 N.H. 187, 138, 316 A.2d 165, 166 (1974), 

rev’d. sub nom., Austin v. New Hampshire, 43 U.S. 

L.W. 4400 (U.S. March 19, 1975). 

The fact that Plaintiffs have suffered a direct loss of 

several millions of dollars is not subject to legitimate 

dispute. 

After four years of litigation, this Court overturned the 

plainly unlawful New Hampshire taxing statute, relying 

primarily on the language of the Privileges and Immunities 

Clause (U.S. Const., art. IV, §2, el. 1) and the sharp 

contrast between three cases where other non-resident 

taxes had been rejected (Travis v. Yale & Towne Mfg. Co., 
252 U.S. 60 (1920); Travellers Insurance Co. v. Connecti- 

cut, 185 U.S. 364 (1902); Ward v. Maryland, 79 U.S. 418 

(1870) ) and one case where a differing tax had been upheld 

(Shaffer v. Carter, 252 U.S. 37 (1920) ). The Austin decision 

was founded on clear constitutional precedents and stated 

no new or abstruse principle of law. 

The illegality of the New Hampshire tax scheme is not 

subject to legitimate dispute. 

Plaintiffs responded to Austin by requesting that New 

Hampshire cease collection of the tax and return the monies 

it already had collected—an attempt to resolve this contro- 

versy through normal diplomacy between sovereign States. 

New Hampshire responded by refusing to negotiate, by 

rejecting our claims for reimbursement, and by continu- 

ing to collect taxes for 1974 (which became due on April 

15, 1975) as well as for 1975 (by directing employers to 

remit all taxes withheld through March 18, 1975, ‘‘on or
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before the due date for the first quarter return which is 

April 30, 1975.’? New Hampshire Tax Ruling No, 3:77-B 

(March 26, 1975) ). 

Plaintiffs’ individual taxpayers responded to Austin by 

filing claims with the New Hampshire Department of Rev- 

enue Administration, for refunds of taxes collected or with- 

held under the Commuters Income Tax statute. New Hamp- 

shire responded with form letters stating that ‘‘the law 

does not require a refund of this tax for any taxable period 

prior to March 19, 1975.”’ 

Plaintiffs have no effective alternative forum. Individual 

taxpayer suits would be fruitless, because New Hampshire 

already has stated its position; would be pointless, because 

Plaintiffs herein ultimately would be entitled to receive the 

proceeds of such litigation; and would be judicially waste- 

ful, creating innumerable lawsuits and subjecting all liti- 

gants to costly delays. 

The fact that Plaintiffs have no alternative forum but 

the Supreme Court is not subject to legitimate dispute. 

Ill. Puarntirrs Have «a CuesarR Ricut to RELIEF. 

The imposition of an unconstitutional tax by one State 

that falls, in effect, upon another State, gives rise to a 

right of recovery, as in any other instance where one State 

violates the legally protected interest of another State. 

A. Austin Should Be Applied Retroactively. 

This Court has employed a balancing approach to retro- 

activity looking at ‘‘the prior history of the rule in 

question, its purpose and effect, and whether retrospective 

operation will further or retard its operation.’’ Lemon v. 

Kurtzman, 411 U.S. 192, 199 (1973) (quoting Linkletter
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v. Walker, 381 U.S. 618, 619 (1965) ). The criteria for 

determining retroactive or prospective application were 

set forth in Chevron Oil Company v. Huson, 404 U.S. 97, 

106-107 (1971). 

‘‘In our cases dealing with the nonretroactivity 

question, we have generally considered three separate 

factors. First, the decision to be applied nonretro- 

actively must establish a new principle of law, either 

by overruling clear past precedent on which litigants 

may have relied [citation] or by deciding an issue of 

first impression whose resolution was not clearly fore- 

shadowed [citation]. Second, it has been stressed that 

‘we must... weigh the merits and demerits in each 

ease by looking to the prior history of the rule in 

question, its purpose and effect, and whether retro- 

spective operation will further or retard its operation.’ 

[citation] Finally, we have weighed the inequity im- 

posed by retroactive application, for ‘(w)here a 

decision of this Court could produce substantial 

inequitable results if applied retroactively, there is 

ample basis in our cases for avoiding the ‘‘injustice 

or hardship’’ by a holding of nonretroactivity.’ 

[citation]’’ (emphasis supplied) 

By each of these tests, Austin v. New Hampshire should 

be applied retroactively. 

(1) The Austin Decision Was ‘‘Clearly Fore- 

shadowed’’ 

The resolution in Aust was so clearly foreshadowed 

that even the authors of the New Hampshire Statute recog- 

nized the constitutional problem.
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The Commuters Income Tax initially was recommended 

to the New Hampshire legislature by a Citizens Task Force 

reviewing New Hampshire government organization and 

revenue sources. The constitutional infirmity of the tax 

clearly was before that Task Force. A minority report 

filed by a member of the Task Force executive committee 

stated: 

‘The Constitutionality of the Non-Resident Income 

Tax is in Doubt: Information available to the Execu- 

tive Committee left a doubt as to the constitutionality 

of the Non-Resident Income Tax. Should this measure 

be declared unconstitutional, the $2,400,000 revenue 

gain referred to in the preceding paragraph would 

shrink to $700,000. In terms of the overall tax and 

spending proposals of the Executive Committee, it 

could mean a $700,000 deficit for this biennium.’’ 

Report of the Citizens Task Force at p. 58 (Jan. 7, 

1970) (emphasis in original). 

Similarly, the New Hampshire legislature was directly 

on notice of the Constitutional infirmity when it enacted 

the Commuters Tax into law. During debate in the New 

Hampshire House of Representatives, the tax bill’s spon- 

sor placed in the House Journal a letter from the attorney 

who drafted the tax bill to the Chairperson of the House 

Ways and Means Committee. (The full text is appended 

to this brief.) It stated in part: 

‘‘Generally, this bill is designed to impose an income 

tax on non-residents on income earned in this state. ... 

The intent of this bill is not to tax any resident of 

this state and it is my belief that the bill, as drawn 

in this amendment, will not tax any New Hampshire 

residents. However, in order to make this tax meet 

constitutional requirements, it is necessary for us to
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impose a tax in the first instance upon residents as 

well as non-residents. 

‘¢,. The net result is that no New Hampshire resi- 

dent will be required to pay a tax. 

‘‘As to non-residents, RSA 77-A:2, II provides that 

they shall pay a tax of 4 per cent of their income 

earned within the State of New Hampshire. It further 

provides that in cases where non-residents are taxed 

by their home state and such tax is at a rate of less 

than 4 per cent, the tax hereby imposed shall be re- 

duced to equal the amount of the tax which would 
be imposed by the taxpayer’s home state. The signifi- 

eance of this provision is that no non-resident will 

thus be required to pay more tax to New Hampshire 

than to his home state and he, therefore, will have 

no reason to question the validity of this tax. The 

end result of the tax imposed by this bill will be, 

therefore, to give to the State of New Hampshire 

most of the tax collected by our neighboring states 

on their residents on income earned within the State 

of New Hampshire without putting an additional 

burden on any indwidual taxpayer.’’ New Hampshire 

House Journal at 131-132 (April 14, 1970) (emphasis 

supplied). 

In short, the New Hampshire House was told that taxes 

could be diverted from neighboring States, but that by not 

increasing any individual taxpayer’s net liability, New 

Hampshire hoped that nothing would be done about it. 

The letter also noted that a provision had been added 

which taxed, but then exempted, New Hampshire residents 

‘fin order to make this tax meet constitutional require- 

ments.’’ This superficial attempt to circumvent the Privi- 

leges and Immunities Clause was quickly rejected by the 

Austin Court, 43 U.S.L.W. 4400 (U.S. March 19, 1975).
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Thus, New Hampshire’s own records demonstrate an 

awareness of the constitutional pitfalls of the tax and the 

risk the State was taking in adopting it. 

The relevance of such awareness is indicated in Lemon 

v. Kurteman (IL), 411 U.S. 192 (1973). In the first 

Lemon v. Kurtzman, 403 U.S. 602 (1971), a Pennsylvania 

statute reimbursing non-public sectarian schools for secular 

educational services was held invalid. On remand, the 

District Court permitted the State to reimburse the non- 

public schools for services provided before the Court’s 

decision in Lemon I. The Court in Lemon IT stressed both 

the novelty and unpredictability of its decision in Lemon I: 

‘We conclude, however, that our holding in Lemon I 

‘decid(ed) an issue of first impression whose reso- 

lution was not clearly foreshadowed.’ [citation] 

A. three-judge district court, with one dissent, upheld 

Act 109. Soon after, another three-judge district court 

in Rhode Island held unconstitutional the Rhode 

Island statutory scheme we considered together with 

Pennsylvania’s program in Lemon I. Nor were dis- 

trict courts alone in disagreement over the constitu- 

tionality of Lemon-style plans to provide financial 

assistance to sectarian schools. This Court was itself 

divided when the issue was ultimately resolved after 

full briefing and argument. And the Court acknowl- 

edged ‘that we can only dimly perceive the lines of 

demarcation in this extraordinarily sensitive area of 

constitutional law.’ ’’ Lemon v. Kurtzman (II), 411 

U.S. 192, 206 (19738). 

If Lemon IT is an example of a case where novel doctrine 

is not retroactively applied, Hanover Shoe, Inc. v. United 

Shoe Machmery Corp., 392 U.S. 481 (1968), is a clear 

reminder that in the absence of what is, in essence, a



decision overturning a prior line of cases, retroactive appli- 

cation of a judgment is the rule, not the exception. Since 

Austin overturned no prior case law, announced no new 

principles, resolved no competing lines of authority, but 

simply reaffirmed legal principles which have been clear 

since the 1920’s, Hanover Shoe is controlling. 

In that case, the plaintiff company had won a treble 

damage antitrust action against the defendant for monopo- 

lization of the shoe machinery market. The period of 

limitation under the applicable statute commenced July 1, 

1939. The suit was filed September 21, 1955. The Court 

of Appeals disallowed the district court’s award of dam- 

ages for the full period of limitations, holding instead that 

the focal date was June 10, 1946, the date on which the 

Supreme Court announced American Tobacco Co. v. United 

States, 328 U.S. 781 (1946). 

However, the Supreme Court held that American 

Tobacco (unlike Lemon I and similar to Austin) had not 

fundamentally altered the law of monopolization. 

‘‘The theory of the Court of Appeals seems to have 

been that when a party has significantly relied upon 

a clear and established doctrine, and the retrospective 

application of a newly declared doctrine would upset 

that justifiable reliance to his substantial injury, con- 

siderations of justice and fairness require that the 

new rule apply prospectively only.... There is, of 

course, no reason to confront this theory unless we 

have before us a situation in which there was a clearly 

declared judicial doctrine upon which United relied 

and under which its conduct was lawful, a doctrine 

which was overruled in favor of a new rule according 

to which conduct performed in reliance upon the old 

rule would have been unlawful... .
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‘‘Neither the opinion in [United States v. Aluminum 

Co. of America, 148 F.2d 416 (2d Cir. 1945)] nor the 

opinion in American Tobacco indicated that the issue 

involved was novel, that innovative principles were 

necessary to resolve it, or that the issue had been 

settled in prior cases in a manner contrary to the view 

held by those courts.’’ Hanover Shoe, Inc. v. Umted 

Shoe Machinery Corp., 392 U.S. 481, 496 (1968). 

The Hanover Shoe Court also set forth the criterion for 

a finding of novel doctrine, requiring that there be ‘‘such 

an abrupt and fundamental shift in doctrine as to constitute 

an entire new rule which in effect replaced an older one.’’ 

Id. at 498. 
Austin did not constitute ‘‘an abrupt and fundamental 

shift in doctrine’’, nor was it any shift in doctrine whatso- 

ever. Without overruling or narrowing any decision, the 

Austin Court relied principally on Travis v. Yale and 

Towne Mfg. Co., 252 U.S. 60 (1920), Shaffer v. Carter, 252 

U.S. 37 (1920), Travellers Insurance Co. v. Connecticut, 

185 U.S. 364 (1902), and Ward v. Maryland, 70 U.S. (12 

Wall.) 418 (1870). 
Presumably, New Hampshire also could have looked to 

these precedents for guidance. In fact, at least a minority 

of the Governor’s Task Force, and perhaps the author of 

the legislation, did so before the Commuters Income Tax 

was adopted. 

Even though Hanover Shoe involved treble damages, 

the Court did not back away from the plain consequences 

of an absence of novel doctrine in American Tobacco: 

‘‘In these circumstances, there is no room for argu- 

ment that Hanover’s damages should reach back only 

to the date of the American Tobacco decision. Having 

rejected the contention that Alcoa-American Tobacco
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changed the law of monopolization in a way which 

should be given only prospective effect, it follows that 

Hanover is entitled to damages for the entire period 

permitted by the applicable statute of limitations.’’ 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 

392 U.S. 481, 502 (1968). 

By prior precedent and by New Hampshire’s own aware- 

ness, the Austin decision was ‘‘clearly foreshadowed.’’ 

It should apply retroactively. 

(2) There Is No Inequty To Be Imposed By 

Retroactive Application of Austin. 

The inequities suggested in Chevron Ow Company v. 

Huson, 404 U.S. 97 (1971), and Lemon IT are basically 

problems of third party reliance, such as this Court ad- 

dressed in Cipriano v. City of Houma, 395 U.S. 701 (1969) 

and City of Phoenix v. Kolodziejski, 399 U.S. 204 (1970). 
In both Cipriano and City of Phoeniz, this Court overruled 

long standing practices which limited eligibility in bond 

elections to property taxpayers. The Court refused retro- 

active application because of the substantial reliance, over 

many years, on a past practice with which the Court clearly 

was breaking in its new decisions. 

Here, there is no broad past practice. There was one 

illegal tax scheme, a tax scheme which was the first of its 

kind and was subject to court challenges almost from the 

start. If New Hampshire did rely upon the constitutionality 

of their novel tax, it was at their peril. Certainly, no one 

has undertaken specific agreements with New Hampshire 

in expectation of receipts from the Commuters Income 

Tax, at least insofar as that might be reflected in the public 
laws or the statutory history of the Commuters Income 

Tax.
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The requirement to pay back the total amount levied 

under the Commuters Income Tax may create a fiscal 

burden for New Hampshire, as it was designed to and 

did, in fact, create a burden for Plaintiffs. The present 

question, however, is who should bear the responsibility 

of that fiscal burden — the State which imposed and 

collected the unconstitutional tax or the States whose 
treasuries were drained unlawfully. It would be inappro- 

priate for New Hampshire to win the retention of such 

gains on grounds that their return would cause financial 

hardship, when their collection has caused financial hard- 

ship to Plaintiffs. 

During the period of the imposition of the Commuters 

Income Tax, each of the Plaintiff States has had to look 

to other sources of revenue, in an amount that is neces- 

sarily the same principal amount as that diverted by New 

Hampshire. To allow New Hampshire to escape repay- 

ment, on the theory that there would be some disruption 

to its fiseal expectation, would encourage other States to 

adopt similar predatory tax measures without regard to 

constitutional niceties, since a judgment of invalidity, when 

finally obtained, would only operate in futuro. 

At a time when all States of the Union are subjected 

to unusually severe fiscal problems, a decision against 

retroactivity here could encourage further legislative ad- 

venturism. 

B. The Plaintiff States Should Not Be Penalized. 

Theoretically, the Plaintiff States could have reduced 

or avoided their losses, by revoking their tax credit laws 

or by enacting retaliatory laws. However, they should not 

be denied recovery for not taking such action during the 

pendency of the Austin litigation.
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This Court has long maintained that States should not 

attempt to correct discrimination against their citizens by 

retaliation. Avoidance of such retaliation ‘‘was one of 

the chief ends sought to be accomplished by the adoption 

of the Constitution.’’ Travis v. Yale and Towne Mfg. Co., 

252 U.S. 60, 82 (1920). 

The Court’s concern about retahation was one of its 

chief bases for the Austin decision. If Austin is not ap- 

plied retroactively to secure return of revenues to Maine, 

Massachusetts and Vermont, these States will be punished 

because they did not take retaliatory action, either through 

revoking tax credits for their own residents or attempting 

to increase tax burdens upon those New Hampshire re- 

sidents and businesses over which the three States could 

exercise some jurisdiction. 

Further, there is a serious question as to the type of 

retaliatory action that the States reasonably could have 

taken, yet stay within constitutional limits. Mr Justice 

Blackmun, dissenting in Austin, suggested that Plaintiffs’ 

losses could have been avoided simply and easily, through 

denial of tax credits to their residents who pay taxes to 

New Hampshire. Jn addition to the legal impropriety 

of doubly taxing a special class of Plaintiffs’ taxpayers, 

such a suggestion does not take account of the long history 

and importance of tax credits in the Federal structure. 

Currently, 40 States impose general income taxes. CCH 

State Tax Guide (All States Umt) § 15-000 at 1531-34. 

All of these States allow a credit against taxes otherwise 

payable to them, for taxes actually paid by their residents 

to other States. /d. at 1548. In this way, Plaintiffs are 

consistent with the large majority of their sister States. 

Mutual credits serve the important purpose of prevent- 

ing double taxation, a purpose long recognized and ap- 

proved. Reiling v. Lacy, 93 F. Supp. 462 (D. Md. 1950),
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app. dismissed, 341 U.S. 901 (1951); Henley v. Franchise 

Tax Board, 122 Cal. App. 2d 1, 264 P. 2d 179, 182 (1954). 

The policy of avoiding double tax burdens also is re- 

flected at the Federal level. The Federal income tax law 

allows credits, similar to those allowed by the Plaintiff 

States, to United States residents who also must pay 

income taxes to foreign countries. Int. Rev. Code of 1954, 

26 U.S.C. § 901 et seq. The Federal Government also has 

articulated a policy favoring avoidance of double taxation 

through international agreements. E.g., The Convention 

with Japan for the Avoidance of Double Taxation and 

the Prevention of Fiscal Evasion with Respect to Taxes 

on Income, T.I.A.8. No. 7365. 

Plaintiffs, in adopting income taxes and allowimg resi- 

dents’ income tax credits to avoid double taxation, are 

consistent with the policies of a vast number of States and 

the policy of the Federal Government. If Plaintiffs had 

revised their income tax laws to deal with the special 

situation presented by New Hampshire, they would have 

forsaken a generally accepted pattern of reciprocal tax 

credits to deal with the unique, and as it turned out illegal, 

taxing scheme of one State which did not fit the pattern 

of taxation in most of the States. Further, had the Plain- 

tiff States denied the benefits of the tax credit only to 

those residents who pay taxes in New Hampshire, there 

might well have been privileges and immunities and equal 

protection problems with such discriminatory actions. 

It should not be necessary to enact a discriminatory 

statute in order to gain relief from a sister State’s dis- 

eriminatory statute. To date, this Court has offered an 

effective and appropriate means for resolution of such a 

situation. Plaintiff States refused to back away from the 

normal pattern of tax laws and exercised restraint in not 

taking retaliatory action against New Hampshire, or 

against their residents who earn incomes in New Hamp-
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shire. Such restraint should not now become a bar to the 

States’ recovering for losses caused by the illegal New 

Hampshire tax. 

C. The Taxes Were Paid Under Duress. 

An old rule of common law held that: ‘‘One who volun- 

tarily pays a tax imposed by an unconstitutional law, 

without knowing that the law is unconstitutional, cannot 

recover the amount so paid.’’ Prescott v. Memphis, 154 

Tenn. 462, 285 §8.W. 587, 48 A.L.R. 1378, 1382 (1926). To 

the extent that this rule is still good law, it underscores 

the propriety of Plaintiffs’ claim for relief in the instant 

case. 

Initially, courts required proof of actual duress, which 

was interpreted as actual or impending restraint of person 

or property, in order to find sufficient involuntariness in 

tax payments to allow recovery of taxes paid and later 

deemed illegal or excessive. Thus, this Court held in 

Radich v. Hutchins, 95 U.S. 210, 213 (1877) : 

‘““To constitute the coercion or duress which will 

be regarded as sufficient to make a payment involun- 

tary ... there must be some actual or threatened 

exercise of power possessed, or believed to be pos- 

sessed, by the party exacting or receiving the pay- 

ment over the person or property of another, from 

which the latter has no other means of immediate re- 

lief than by making the payment.’’ 

This doctrine continued through Union Pac. R. R. Co. v. 

Bd. of County Comm’rs., 98 U.S. 541 (1879), Little v. 

Bowers, 134 U.S. 547 (1890), and Chesebrough v. United 

States, 192 U.S. 253 (1904).
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The old rule began to change, however, with Atchison, 

Topeka & Santa Fe Ry. Co v. O’Connor, 223 U.S. 280 

(1912). The tax statute in Atchison provided that property 

could be summarily seized and substantial penalties could 

be imposed, if the railroad refused to pay. In these re- 

spects, the fact situation did not differ much from Umion 

Pac. RR. Co. v. Bd. of County Comm’rs., 98 U.S. 541 

(1879), or Little v. Bowers, 134 U.S. 547 (1890). In finding 

for the railroad, however, the Court backed away from its 

earlier cases and adopted a doctrine of ‘‘imphed duress.’’ 

Mr. Justice Holmes stated the general principle that a 

taxpayer may recover taxes paid under the threat of the 

State’s exercise of a summary statutory remedy, providing 

penalties for nonpayment of the tax. 

‘‘Tt is reasonable that a man who denies the legality 

of a tax should have a clear and certain remedy. The 

rule being established that apart from special cireum- 

stances he cannot interfere by injunction with the 

State’s collection of its revenues, an action at law to 

recover back what he has paid is the alternative left. 

Of course we are speaking of those cases where the 

State is not put to an action if the citizen refuses to 

pay. In these latter he can interpose his objections 

by way of defence, but when, as is common, the State 

has a more summary remedy, such as distress, and the 

party indicates by protest that he is yielding to what 

he cannot prevent, courts sometimes perhaps have 

been a little too slow to recognize the implied duress 

under which payment is made. But even if the State 

is driven to an action, if at the same time the citizen 

is put at a serious disadvantage in the assertion of 

his legal, in this case of his constitutional, rights, by 

defence in the suit, justice may require that he should 

be at liberty to avoid those disadvantages by paying
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promptly and bringing suit on his side. He is entitled 

to assert his supposed right on reasonably equal 

terms.’’ Atchison, Topeka & Santa Fe Ry. Co. v. 

O’Connor, 223 U.S. 280, 285-86 (1912). 

Gaar, Scott & Co. v. Shannon, 223 U.S. 468 (1912), states 

this same principle, although recovery was denied in its 

particular circumstances, because the plaintiffs were not 

in the class to which the statute applied. 

The complete break with the past and acceptance of 

the doctrine of implied duress, where business disruption 

or penalties could be anticipated for failure to pay taxes, 

was made in Ward v. Love County, 253 U.S. 17 (1920). 

There, the Court specifically stated that the strict views 

it had taken in such cases as Union Pac, R.R. Co. v. Bad. 

of County Comm’rs., 98 U.S. 541 (1879), had been modified 

by later cases.? 

Representative of the present approach of the courts to 

the implied duress doctrine is City of Franklin v. Coleman 

Bros. Corp., 152 F.2d 527 (1st Cir. 1945), cert. denied, 

528 U.S. 844 (1946). This case involved a New Hampshire 

taxpayer who, without being threatened by enforcement 

of the tax laws, paid local taxes in 1940 and 1941 and 

sent a protest letter accompanying each payment. No taxes 

were assessed in 1942 or 1943, but suit to recover the taxes 

was not brought until May of 1944. As in the instant case, 

the illegality of the tax was not at issue, since the city 

  

2In Mahnomen County v. United States, 319 U.S. 474 (1943), 
this Court found voluntary payments and denied recovery. The illegal 
taxes were paid from 1911 to 1927, but there was no allegation, 
stipulation or finding that the taxes were involuntarily paid. In fact, 
it appeared that the taxes were voluntarily paid, by the taxpayer and 
others similarly situated, to keep the county government viable. Also, 
the taxpayer and the county had reached a settlement for a portion 
of the questioned taxes in 1936. The suit for the balance of taxes 
was not brought until 1940. On this combination of unique facts, 
the Court found the tax payments voluntary and denied recovery.
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conceded that it had no jurisdiction to levy the original 

taxes. 

Because the city could have taken summary action against 

the plaintiff’s property and could have charged interest 

if the payments were not made, the Court of Appeals held 

that the taxes were not paid voluntarily, but were paid in 

contemplation of the law and thus under implied duress. 
The plaintiff was allowed to recover both taxes and in- 

terest. 

Later cases finding duress from anticipation of penal- 

ties, business disruptions, or just bad publicity which 

could result from failure to pay taxes, include District 

of Columbia v. Brady, 288 F.2d 108 (D.C. Cir. 1960), 

District of Columbia v. American Security & Trust Co., 

202 F.2d 21 (D.C. Cir. 1953), Manufacturers Casualty 

Ins. Co. v. Kansas City, 330 S.W.2d 263 (Mo. 1959), and 

S.S. Kresge Co v. Howard, 357 Mo. 302, 208 S.W.2d 247 
(1948). In Manufacturers Casualty, there was a stipula- 

tion that the taxpayer had neither protested nor otherwise 

indicated the belief that it did not owe the tax at the time 

of the payment, nor did it indicate the converse. Never- 

theless, contemplation of a penalty was still held sufficient 

for a finding of duress. 

In Kresge, after surveying the current state of the law, 

the Missouri Supreme Court said: 

‘‘However, courts are now taking a more liberal view 

as to whether certain types of taxes are ever in fact 

voluntarily paid since the urgent and immediate pay- 

ment of them is compelled in order to avoid harsh 

penalties imposed for non-payment. The compulsion 

brought about by such penalties creates what the 

writers have termed technical or implied duress suf- 

ficient to make the payment of such taxes involun- 

tary.’’ 357 Mo. at 307, 208 S.W.2d at 250.
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The implied duress in the instant case is equal to or 

greater than that found in City of Franklin and the other 

cases cited above. 

The penalties threatened by New Hampshire, for failure 

to make payments demanded by the Commuters Income 

Tax, were substantial. Individuals faced fines of up to 

$2,000 and imprisonment of up to one year, N.H. Rev. 

Stat. Ann. ch 77-B:23. Corporations faced the same penal- 

ties as individuals and, in addition, were required to with- 

hold taxes (N.H. Rev. Stat. Ann. ch. 77-B:10 et seq.), were 

made lable to pay taxes withheld from individual employees 

(N.H. Rev. Stat. Ann. ch. 77-B:10 and 11), had their 

property subjected to liens for the amount of withheld 

taxes owed (N.H. Rev. Stat. Ann. ch. 77-B:14), and were 

subject to foreclosure of the lens if such taxes were not 

paid (N.H. Rev. Stat. Ann. ch 77-B:16). In practical terms, 

duress was imposed through a very direct threat to the 

continued employment of the commuters, buttressed by 

strong threats to their employers. 

In addition, the New Hampshire Tax had a feature — 

withholding — above and beyond all prior implied duress 

eases. All the previously cited cases required some action 

initiated by the taxpayer to achieve payment. In New 

Hampshire, withholding was an automatic result of em- 

ployment. Not only would failure to file a return result in 

penalties, but in futility as well. 

Any taxpayer resisting withholding would have risked 

trouble with his or her employer and immediately would 

have faced the severe penalties imposed by New Hamp- 

shire law. Considering that the amounts of money assessed 

against each individual taxpayer were small, that the tax- 

payers wanted to avoid difficulties with their employers, 

and that the taxpayer could charge off all of the New 

Hampshire tax as a credit against the home state tax,
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only a taxpayer with considerable personal initiative and 

conviction would have dared to refuse to pay the tax. 

Even a formal or informal protest is not necessary 

where an invalid tax is assessed and paid under duress 

or implied duress. Manufacturers Casualty Ins. Co. v. 

Kansas City, 330 S.W.2d 2638 (Mo. 1959); S.S. Kresge Co. 

v. Howard, 357 Mo. 302, 208 S.W.2d 247 (1948). Where 

the validity of a tax is attacked, the normal protest and 

tax abatement processes are neither required nor appro- 

priate. Instead, the taxpayer’s remedy is a direct resort 

to the courts under common law doctrines of law and 

equity, as is being pursued in this case. District of Colum- 

bia v. Brady, 288 F.2d 108 (D.C. Cir. 1960); Coty of 

Franklin v. Coleman Bros. Corp., 152 F.2d 527 (1st Cir. 

1945), cert. demed, 328 U.S. 844 (1946). 

The New Hampshire Tax became effective in 1970. Many 

residents of Maine, New Hampshire and Massachusetts 

protested the payment to and the withholding of taxes by 

New Hampshire from that date. These informal protests 

continued until and after December 6, 1971, when the suit 

was initially filed which led to the decision in Austin v. 

New Hampshire, 43 U.S.L.W. 4400 (U.S. March 19, 1975). 

That suit constituted an effective protest of taxes pre- 

viously paid and of all taxes which continued to be paid 

until the decision of this Court, ruling the tax illegal on 

March 19, 1975. Thus, from December 6, 1971, New Hamp- 

shire was on notice of a formal protest, at least as to all 

residents of the State of Maine who were paying the New 

Hampshire Commuters Income Tax. Further, as indicated 

above, since a protest is not needed to retain a right to 
repayment of taxes paid under implied duress, the plain- 

tiff States are entitled to recovery of all taxes paid by 

their residents, whether protested or not, since the effec- 

tive date of the New Hampshire Tax, July 1, 1970.
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The duress on payment of the Commuters Income Tax 

to the State of New Hampshire, or certainly implied 

duress, is clearly established. With duress established, 

Plaintiffs, as the real parties in interest, are entitled to 

recovery of all tax funds wrongfully diverted to the State 

of New Hampshire under the unconstitutional and illegal 

New Hampshire Commuters Income Tax. 

K. Plaintiffs Are Entitled To Relief, Even Absent 

Duress. 

Having shown the duress which was inherent in the im- 

position and enforcement of the New Hampshire tax, we 

must emphasize that proof of duress (or implied duress) 

should not be required as a prerequisite for recovery in 

this case. 

The common law rule denying recovery of illegal taxes 

which were voluntarily paid had a rationale based on 

four points: (1) principles of sovereign immunity; (2) the 

difficulty of determining the class of persons harmed; 

(3) the futility of granting recovery, since the successful 

plaintiffs themselves would have to absorb the cost of a 

judgment, as taxpayers of the defendant jurisdiction; and 

(4) the personal liability of local assessors to repay illegal 

taxes, which led courts to charge both assessors and tax- 

payers with knowledge of the law at time of payment. 

(See generally, San Francisco & N. R. Co. v. Dinwiddie, 

13 Fed. 789 (Cal. Cir. 1882); Dupre v. Opelousas, 161 La. 

272, 108 So. 479 (1926) ). 

These historical factors are not applicable to the case 

at bar. 

(1) There is no sovereign immunity here. Sovereign 

immunity as against another State was relinquished by 

ratification of the United States Constitution, when the 

States, through Article IIT, § 2, effectively consented to
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suits by other States. Principality of Monaco v. State of 

Mississippi, 292 U.S. 3138, 328 (1934); Virginia v. West 

Virginia, 246 U.S. 565 (1918). 

(2) There is no difficulty determining who has been 

harmed by New Hampshire’s actions. But for the New 

Hampshire tax, Maine, Massachusetts and Vermont would 

have had approximately $13.5 million in additional funds 

for their state treasuries. 

(3) Unlike the common law eases, the taxpayers who 

benefited from the illegal tax, who now would absorb the 

cost of a judgment allowing recovery, do not reside in 

the same jurisdiction as the taxpayers upon whom the 

burden of the illegal tax fell. The jurisdiction benefitted 

and the jurisdictions harmed by the illegal tax are separate 

and distinct. The governmental entity which was unjustly 

enriched by the illegal tax and the entity which was harmed 

are clearly identifiable and separate. 

(4) There is no intimation that individual tax assessors 

may incur liability. This is a matter between States and 

this Court has the authority to impose a judgment upon 

and to require payment from the defendant State. Virginia 

v. West Virgima, 246 U.S. 565 (1918). 

Thus, there is no requirement that the payments in- 

volved be determined involuntary, for Plaintiffs to re- 

cover. 

TV. Puatntirrs ARE HINTITLED TO INTEREST 

New Hampshire has long recognized that interest should 

be paid on taxes which were wrongfully collected. In 

Boston & Mame R. Co, v. State, 63 N.H. 571, 573, 4 Atl. 

571, 572 (1886), a tax abatement proceeding, the New 

Hampshire Supreme Court allowed recovery of interest 

on back taxes at a rate of 6%, holding that:
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‘‘Tt is not just that a taxpayer should be compelled 

to bear more than his share of the public expense. He 

would bear more than his share if he lost and the 

public gained a year’s use of an excess by him paid. 

It could not have been the intention to impose an 

unjust loss of a year’s interest. Justice requires that 

there should be an equitable adjustment of that loss. 

In actions at common law, involving like questions, 

interest would be allowed as part of the damages, and 

we think it should be in this case.’’ 

Accord, City of Franklin v. Coleman Bros. Corp., 152 

F.2d 527 (1st Cir. 1945), cert. denied, 328 U.S. 844 (1946) ; 

Amoskeag Mfg. Co. v. Manchester, 70 N.H. 336, 348, 47 

Atl. 74, 76 (1900). 

As in Boston & Maine R. Co. and Amoskeag Manu- 

facturing Co., the taxes in this case were required to be 

paid at specific times. They could not be postponed until 

validity was adjudicated, as was the case in Kaemmerling 

v. State, 81 N.H. 405, 128 Atl. 6 (1924), where a request 

for interest payments was denied on inheritance taxes 

held to be illegally assessed. 

Plaintiffs’ demand for interest is consistent with New 

Hampshire statutory and case law. The Commuters tax 

statute itself recognizes that interest is payable from the 

date of payment, on taxes which are unlawfully assessed. 

N.H. Rev. Stat. Ann. ch. 77-B:21, § III. Payment of 

interest also would be consistent with City of Franklin, 

where interest payments were allowed in a common law 

action, on the basis of prior interest payments which had 

been allowed by the New Hampshire Court under abate- 

ment actions. Similarly, Boston & Maine R. Co. based its 

award of interest in an abatement proceeding on common 

law doctrines.
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Thus, Maine, Massachusetts and Vermont are entitled 

to recover both the principal amount of tax revenues 11- 

legally diverted to New Hampshire and the interest thereon. 

Cf., Virginia v. West Virginia, 238 U.S. 202 (1915). 

Conclusion 

The Plaintiff States are the parties which bore the loss 

from the Commuters Income Tax, have standing to main- 

tain the action, as the real parties in interest, and this 

Court is the only forum which can grant relief. Austin 

should be applied retroactively to allow the requested 

relief, as its result was no deviation from past decisions, 

there is no third party reliance involved, certainly none 

that lacked notice of the risk, and retroactive application 

will further the principles of equal treatment and non- 
retaliation upon which Austin was based. Thus, under the 

normal tax law doctrines, Plaintiffs are fully entitled to 

recover the sums diverted from their state treasuries, 

together with interest thereon. 

Both the sums involved and the legal issues to be re- 

solved are of significant importance. Plaintiff States’ Mo- 

tion For Leave To File Complaint should be granted or, 

in the alternative, this Court should summarily grant the 

relief requested by Plaintiffs, based on the pleadings and 

briefs submitted.
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Chapter 77-B 

COMMUTERS INCOME TAX 

77-B:1 Definitions. As used in this chapter the fol- 

lowing terms shall have the following meanings unless the 

context clearly requires otherwise: 

I. ‘‘Adjusted gross income”’ shall mean, for any tax- 

able year, the adjusted gross income as defined in the 

United States internal revenue code in effect for that tax- 

able year but excluding income which under the code is 

exempted from taxation by the state. 

II. ‘‘Commissioner’’ shall mean the commissioner of 

revenue administration. 

Til. ‘‘EKstimated tax’’ shall mean the amount which 

the individual estimates as the amount of the income tax 

imposed by this chapter for the taxable year, minus the 

amount which the individual estimates as the sum of any 

eredits against such tax. 

IV. ‘‘Taxpayer’’ shall mean any person subject to 

the provisions of this chapter. 

V. ‘‘Individual’’ shall mean a natural person. 
VI. ‘‘New Hampshire taxable income’’ shall mean, 

for any taxable year, taxable income as defined under the 

United States internal revenue code in effect for that tax- 

able year less any New Hampshire derived income, less 

an exemption of two thousand dollars and less any taxable 

business profits taxed pursuant to the business profits tax. 

VII. ‘‘Person’’ shall mean any individual. 

VIII. ‘‘Taxable year’’ shall mean the calendar or 

fiscal year, or portion thereof, upon the basis of which the 

New Hampshire tax is computed.
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‘‘Taxable nonresident’’ shall mean any nonresi- 

dent of the state whose adjusted gross income that taxable 

year includes any amount of New Hampshire derived 

income. 

X. ‘‘New Hampshire derived income’’ shall mean, 

for any taxable year: 

(a) 

(b) 

rents, royalties and gain derived from the owner- 

ship of property within the state; 

wages, salaries, fees, commissions or other income 

received with respect to personal services per- 

formed of whatever kind and in whatever form 

paid derived from activities (1) performed within 

this state, or (2) performed from a base of oper- 

ations within this state and not subject to an 

income tax within the state where the services are 

performed ; 

(c) income derived from every business, trade, occu- 

XI. 
(a) 

pation or profession of the taxpayer to the extent 

that the business, trade, occupation or profession 

is carried on within the state. But New Hampshire 

derived income shall not include any income 

excluded from adjusted gross income as defined 

in this section nor any taxable business profits 

taxed pursuant to the business profits tax. 

‘‘Resident’’? shall mean: 

an individual domiciled in the state except one 

who maintains a permanent place of abode outside 

the state, does not maintain one within the state 

and does not spend more than thirty days of the 

taxable year within the state; or 

an individual who maintains a permanent place 

of abode within the state and spends more than 

one hundred eighty-three days of the taxable year 

within the state.
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XII. For the purposes of this act, interest, dividends 

and capital gains received by the taxpayer from the owner- 

ship or sale of stock or from a beneficial interest in a trust 

and all income received by the taxpayer from a retirement 

system of any kind or from an annuity or other insurance 

plan shall be deemed to have been earned in the state of 

residence of said taxpayer. 

77-B:2 Tax Imposed. 

I. On Residents, Income Earned Outside New Hamp- 

shire. A tax is hereby imposed upon every resident of 

the state, which shall be levied, collected and paid annually 

at the rate of four percent of their income which is derived 

outside the state of New Hampshire as defined in RSA 

77-B:1 ‘‘New Hampshire taxable income;’’ provided, how- 

ever, that if such income shall be subject to a tax in the 

state in which it is derived, such tax shall constitute full 

satisfaction of the tax hereby imposed; and provided fur- 

ther, that if such income is exempt from taxation because 

of statutory or constitutional provisions in the state in 

which it is derived, or because the state in which it is 

derived does not impose an income tax on such income, 

it shall be exempt from taxation under this paragraph. 

II. On Nonresidents, Income Earned in New Hamp- 

shire. A tax is hereby imposed upon every taxable non- 

resident, which shall be levied, collected and paid annually 

at the rate of four percent of their New Hampshire derived 

income as defined in RSA 77-B:1 less an exemption of two 

thousand dollars; provided, however, that if the tax hereby 

imposed exceeds the tax which would be imposed upon such 

income by the state of residence of the taxpayer, if such 

income were earned in such state, the tax hereby imposed 

shall be reduced to equal the tax which would be imposed 

by such other state.
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III. Exception. Notwithstanding the provisions of 

paragraphs I and II, no tax shall be imposed upon salaries 

paid to men or women in the armed forces of the United 

States. 

77-B:3 When Taxed. The tax imposed by RSA 77-B:2 

shall be levied, collected, and paid by the fifteenth of the 

fourth month following the close of the taxable year. 
* * * 

77-B:6 Reciprocal Provisions. The commission is au- 

thorized to enter with any other state or country a recipro- 

cal agreement in which such other state or country agrees 

not to impose a personal income tax upon income received 

by residents of this state and this state agrees not to impose 

a personal income tax upon income received by residents 

of such other state or country; provided, however, that 

such reciprocal agreement shall not become effective until 

the beginning of the next fiscal biennium after the date 

of such agreement. 

77-B:7 Returns and Refunds of Individuals. 

J. A taxpayer shall file a return of his net income for 

such a period and on such accounting basis as is authorized 

under the internal revenue code. For each taxable year, 

returns shall be made to the commission in such form and 

manner and to such extent as it shall prescribe by regu- 

lations, by the following taxpayers: 

(a) <A resident having for such taxable year any 

New Hampshire taxable income as defined in RSA 

77-B:1; provided, however, that if it shall appear to 

the satisfaction of the commission that any residents 

of this state, or class of residents of this state, who 

are subject to the tax imposed by this act, are liable 

for tax upon the same income under the law imposed
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for the taxable year by another state and are thereby 

entitled to a credit allowed by section 2 of this chapter 

against the tax otherwise due under this chapter, the 

commission shall by regulation relieve such residents 

or class of residents from being required to make any 

return under this chapter. 

(b) A nonresident having for such taxable year 

New Hampshire derived income of two thousand dol- 

lars or more. 

IJ. A husband and wife may make a single joint re- 

turn to the commission for a taxable year for which such 

a return is filed under the laws of the United States. 

If the taxpayer is unable to make his own return, the 

return shall be made by a duly authorized agent or by the 

guardian or other person charged with the care of the 

person or property of such taxpayer. 

III. Whenever a taxpayer shall file a return which 

shows that his withholding tax or estimated tax exceeds 

the amount of tax liability due under this chapter, he shall 

be due a refund and the tax commission shall forthwith 

certify the amount of said refund to the state treasurer 

who shall pay the same to the taxpayer; provided, however, 

that at the option of the taxpayer, said refund may be 

credited against any tax due from said taxpayer for the 

sueceeding calendar year. 

IV. Any refund or credit due a taxpayer pursuant to 

paragraph III for which said refund or credit is not 

requested within five years shall be deemed the property 

of the state of New Hampshire. 
* %* * 

77-B:10 Who Must Withhold. Every employer, as de- 

fined under the laws of the United States in effect April 

26, 1947, with respect to income tax collected at its source, 

employing any person liable for a tax pursuant to the



provisions of this chapter shall deduct and withhold upon 

wages paid to said employee, a tax equal to four percent 

of such wages subject to the provisions of RSA 77-B:13. 

77-B:11 Return of Withheld Taxes. Every employer 

required to deduct and withhold any tax under RSA 77-B :10 

shall make return thereof to the commission on or before 

February fifteenth in each year and shall pay quarterly 

the tax withheld to the commission, provided, however, 

that the commission may, if such action is necessary in any 

emergency where collection of the tax may be in jeopardy, 

require such employer to make such return and pay such 

tax at any time, or from time to time. 

77-B:12 Employer’s Liability. Every employer re- 

quired to deduct and withhold a tax under RSA 77-B:10 

is hereby made liable for such tax and is hereby indemnified 

against the claims and demands of any individual, corpo- 

ration or partnership for the amount of any payments 

made in accordance with the provisions of this chapter. 

77-B:13 Use of Withholding Tables. At the election 

of the employer with respect to such employee, the em- 

ployer may deduct and withhold upon the wages paid to 

such employee a tax determined on the basis of tables 

to be prepared and furnished by the commission, which 

tax shall be substantially equivalent to the tax provided in 

RSA 77-B:10 and which shall be in lieu of the tax required 

in such section. 

77-B:14 Amount of Withheld Taxes as Lien Against 

Employer. If any employer required to deduct and with- 

hold a tax under RSA 77-B:10 neglects or refuses to pay 

the same after demand, the amount, including interest
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after such demand, together with any costs that may accrue 

in addition thereto, shall be a lien in favor of the state 

of New Hampshire upon all property and rights to prop- 

erty, whether real or personal, belonging to such employer. 

Such lien shall arise at the time the assessment and demand 

is made by the commission and shall continue until the 

liability for such sum, with interests and costs, is satisfied 

or becomes unenforceable. Such lien shall be valid as 

against any subsequent mortgagee, pledgee, purchaser or 

judgment creditor when notice of such lien and the sum 

due has been filed by the commission with the clerk of 

the town or city in which the property subject to the lien 

is situated, or, in the case of an unorganized town or 

grant, in the office of the register of deeds for the county 

wherein such property is situated. In the case of any 

prior mortgage on real or personal property so written 

as to secure a present debt and also future advances by 

the mortgagee to the mortgagor, the lien herein provided, 

when notice thereof has been filed in the proper clerk’s 

office, shall be subject to such prior mortgage unless the 

commission also notifies the mortgagee of the recording of 

such lien in writing, in which case any indebtedness there- 

after created from mortgagor to mortgagee shall be junior 

to the lien herein provided for. 

77-B:15 Release of Lien. The commission shall issue 

and record a certificate of release of the lien if: 

I. The commission finds that the lability for the 

amount assessed and demanded, together with interest and 

costs, has been satisfied or has become unenforceable; or 

IJ. There is furnished to the commission a bond with 

surety approved by the commission in a penal sum sufficient 

to equal the sum assessed and demanded, together with 

interest and costs, said bond to be conditioned upon the
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payment of any judgment rendered in proceedings regu- 

larly instituted by the commission to enforce collection 

thereof at law. 

77-B:16 Foreclosure of Lien. The lien provided for by 

RSA 77-B:14 may be foreclosed in the case of real estate 

agreeably with the provisions of law relating to foreclosure 

of mortgages on real estate, and in the case of personal 

property, agreeably with the provisions of law relating to 

the foreclosure of chattel mortgages. 
* * * 

77-B:21 Adjustments; Procedure. The commission is 

empowered to determine whether there has been error in 

the assessment of the tax imposed by this chapter, in 

accordance with the following provisions: 

I. The taxpayer may demand such a determination, 

in writing, within three years after the tax was due or 

paid, whichever is later; 

IJ. The commission may, on its own motion, under- 

take such a determination upon written notice to the 

taxpayer given within three years after the tax was due 

or paid, whichever is later. 

III. After hearing, if requested by the taxpayer, the 

commission shall affirm or shall increase or decrease the 

tax theretofore assessed. Any increase ordered by the 

commission shall be assessed against the taxpayer and 

shall carry ten percent interest from the date originally 

due. Any decrease ordered by the commission shall, with 

ten percent interest from the date the tax was paid, be 

credited against any unpaid tax then due from the taxpayer 

and any balance due the taxpayer shall be certified to the 

state treasurer who shall pay the balance to the taxpayer, 

but such credit and payment together may not exceed the 

amount of the tax originally paid, plus interest.
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77-B:22 Appeal. Within thirty days after notice of 

any adjustment of a tax by the commissioner under RSA 

77-B :21, a taxpayer may appeal the commissioner’s determi- 

nation either by written application to the board of taxa- 

tion or by petition to the superior court in the county in 

which the taxpayer resides or, if not a resident, in the 

county where he has a place of business or resident agent. 

The board of taxation or the superior court, as the case 

may be, shall determine the correctness of the commis- 

sioner’s action de novo. 

MIscELLANEOUS PROVISIONS 

77-B:23 Penalty. Whoever violates any of the provi- 

sions of RSA 77-B shall be guilty of a misdemeanor if a 

natural person, or guilty of a felony if any other person. 

77-B:24 Disposal of Revenue. The revenue received 

from this tax, after paying the expense of administrating 

this chapter shall be paid into the general fund. 

77-B:27 Preference. The taxes and interest imposed 

by this chapter have preference in any distribution of the 

assets of the taxpayer, whether in insolvency or otherwise. 

77-B:28 Dissolution of Corporations. No corporation 

organized under any law of this state may be dissolved 

until all taxes and interest required to be withheld by said 

corporation under this chapter have been fully paid. The 

secretary of state shall not issue a certificate of dissolution, 

and no decree of dissolution shall be signed in any court 

without a certificate from the commission that no taxes and 

interest imposed by this chapter are due and unpaid. 
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MAINE INCOME TAX CREDIT LAW 

(36 Ms. Rev. Strat. Ann, § 5127) 

§ 5127. Credit for Income tax paid to another state 

1. Resident individual. A resident individual shall be 

allowed a credit against the tax otherwise due under this 

part for the amount of any income tax imposed on him 

for the taxable year by another state of the United States 

or a political subdivision thereof or the District of Colum- 

bia on income derived from sources therein and which is 

also subject to tax under this part. 

2. Lnmitation on credit. The credit provided under 

this section shall not exceed the proportion of the tax other- 

wise due under this part that the amount of the taxpayer’s 

adjusted gross income derived from sources in the other 

taxing jurisdiction bears to his entire adjusted gross in- 

come as modified by this part. 
  

MASSACHUSETTS INCOME TAX CREDIT LAW 

(Mass. Gen. L. Awn., cx. 62, § 6A) 

§6A. Credit for taxes paid to other states 

A credit shall be allowed against taxes imposed on busi- 

ness income, as defined in section six to a resident for 

taxes due any other state, any territory or dependency of 

the United States, or the Dominion of Canada or any of 

the provinces thereof, on account of that part of such 

income received or accrued from sources therein subject 

to the following restrictions and limitations: (a) If the 

credit allowed by this section is claimed, the deduction 

specified in subsection (c) of section six for taxes paid 

to any other state, to any territory or dependency of the



United States, or to the Dominion of Canada or any of 

the provinces thereof shall not be allowed. (b) The amount 

of taxes due on such income shall exclude interest and 

penalties. (c) The amount of the credit shall be the lesser 

of the following: (1) the amount of such taxes due, or 

(2) the result of a fraction, whose numerator is the total 

amount of all items of such income so taxed and whose 
denominator is the total amount of all items of such 

income, multiplied by the tax computed on income defined 

in section six. 

VERMONT INCOME TAX CREDIT LAW 

(Vr. Stat Ann., cH. 151, § 5825) 

§ 5825. Credit for foreign taxes 

A taxpayer of this state who was a resident individual, 

estate or trust during any portion of a taxable year shall 

receive credit against the tax imposed, for that taxable 

year, by section 5822 of this title for taxes imposed by, 

and paid to, another state or territory of the United States, 

or the District of Columbia, upon his income derived 

from sources within that state, territory or district during 

that portion of that taxable year. 
  

April 11, 1970 

The Honorable Samuel Reddy, Jr., Chairman 

House Ways and Means Committee 

House of Representatives 

State House 

Concord, New Hampshire 03301 

Dear Sam: 

Enclosed please find an amendment to House Bill 41, 

An Act imposing a tax on certain incomes, This amend-



ment strikes out everything after the enacting clause and 

replaces it with a new draft of the bill which is designed 

to meet the objections raised to the original bill. 

Because of the complexity of the bill, I would lke to 

explain some of the major provisions. 

Generally, this bill is designed to impose an income tax 

on nonresidents on income earned in this state. This is 

a somewhat reciprocal tax as all of our neighboring states 

impose a tax upon New Hampshire residents who work 

within their respective borders. The intent of this bill 

is not to tax any resident of this state and it is my belief 

that the bill, as drawn in this amendment, will not tax any 

New Hampshire residents. However, in order to make this 

tax meet constitutional requirements, it is necessary for us 

to impose a tax in the first instance upon residents as well 

as nonresidents. 
An examination of RSA 77-A:2, I, discloses that while a 

tax is imposed upon every resident of the state upon their 

income which is derived outside of the State of New Hamp- 

shire, a credit is given for any tax paid to the state in 

which such income is derived which will fully satisfy the 

tax imposed by this section. In most cases, this provision 

will exempt income earned outside of New Hampshire by 

New Hampshire residents from being taxed. However, 

cases in which residents of New Hampshire earn income 

either in states which do not impose an income tax or in 

states which while imposing an income tax exempt the 

particular income of such persons from taxation (such as 

airline pilots) so that no credit would be allowed; such 

income is also exempted from taxation under the second 

proviso of this paragraph. The net result is that no New 

Hampshire resident will be required to pay a tax. 

Perhaps I should indicate at this point that it is specifi- 

eally provided by RSA 77-A:1, XIII that interest, divi- 

dends, capital gains and income from retirement systems
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and trusts shall be deemed to be earned in the state of 

residence of the taxpayer so that this income for New 

Hampshire residents will not be deemed as income ‘‘derived 

outside the State of New Hampshire”’ and, therefore, will 

not be subject to the tax imposed by this act. 

As to nonresidents, RSA 77-A:2, II, provides that they 

shall pay a tax of 4 per cent of their income earned within 

the State of New Hampshire. It further provides that in 

cases where nonresidents are taxed by their home state and 

such tax is at a rate of less than 4 per cent, the tax hereby 

imposed shall be reduced to equal the amount of the tax 
which would be imposed by the taxpayer’s home state. The 

significance of this provision is that no nonresident will 

thus be required to pay more tax to New Hampshire than 

to his home state and he, therefore, will have no reason to 

question the validity of this tax. The end result of the 

tax imposed by this bill will be, therefore, to give to the 

State of New Hampshire most of the tax collected by our 

neighboring states on their residents on income earned 

within the State of New Hampshire without putting an 

additional burden on any individual taxpayer. 

Two of the major definitions contained in this bill are 

the terms ‘‘New Hampshire derived income’’ and ‘‘New 

Hampshire taxable income’’ because these are the deter- 

mining factors in computing the amount of the tax imposed 

by this bill. 

‘‘New Hampshire derived income’’ (section 77-A:1, X) 

is defined to include all wages, rents, royalties or other gain 

derived from sources within this state or derived from 

services performed from a base of operations within this 

state and not subject to a tax in another state. This is 

the amount, less $2,000.00 exemption, upon which the non- 

resident’s tax is to be computed. 

The term ‘‘New Hampshire taxable income”’ (section 77- 

A:1, VI) is defined as a taxable income of the taxpayer
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as defined under the United States Internal Revenue Code 

for that taxable year less any New Hampshire derived 

income and less a $2,000.00 exemption. The effect of this 

definition is to exclude all income earned by the taxpayer 

in the State of New Hampshire. When this is taken together 

with the credit and exemption provisions mentioned above 

in RSA 77-A :2, I, the end result is that no New Hampshire 

resident will be required to pay a tax. 

I would like to call your attention to section 77-A:6 which 

authorizes the Tax Commission to enter reciprocal agree- 

ments with other states. Under the terms of such agree- 

ments, the State of New Hampshire could agree not to 

tax residents of such other states in return for which the 

other states would agree not to tax the residents of this 

state. If such an agreement could be reached, the residents 

of this state working in such other states would then be 

relieved from taxation because such income ‘‘derived out- 
side the State of New Hampshire’’ would then be exempt 

from taxation under the provisions of RSA 77-A:2, I. This 

section is written in accord with the recommendations of 

the Citizens Task Force at pages 48 and 49, copies of which 

I am attaching to this letter. 

You will note that if such a reciprocal agreement could 

be entered into it will not be effective until the beginning 

of the biennium following the date of agreement. The pur- 

pose of this is to protect the integrity of the revenue 

estimates upon which appropriations have been made. 

I hope the information contained in this letter will be 

of some help to you in your examination and consideration 

of this bill. I would be happy to meet with you and your 

Committee at any time to further explain this bill. 

Very truly yours, 

Richard A. Hampe 

Attorney
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PART IV. MINORITY REPORT 

by 
Senator Elmer T. Bourque 

This minority report is written to express concern with 

certain aspects of the report of the Executive Committee. 

My disagreement is primarily in the areas of revenue and 

fiscal policy. 
Citizens Task Force 

House Bill I, which established the Citizens Task Force, 

contained an appropriation of $190,000. I voted against 

this measure in the State Senate because I doubted that 

the State would derive any substantial benefit from the 

money spent. I am now convinced that my vote was in 

error, and that immediate savings to be realized on im- 

plementation of certain recommendations of the Executive 

Committee will more than repay the State for the invest- 

ment made. 
SAVINGS 

Executive Committee recommendations in the areas of 

improved manpower practices, procurement, communica- 

tions and fleet management practices and its proposal to 

close Glencliff Sanatorium will, if implemented, save the 

State upwards of $3,000,000 a year. (See Exhibit 4) One 
economy proposed by the Executive Committee is the 

curtailment of reimbursement of State employees for out- 

of-town meals. I am not convineed of the desirability of 

this proposal. Even without this, substantial savings are 

indicated. 
EXxEcutiIvE REORGANIZATION 

State employees and officials, members of the General 

Court, former chief executives and others involved in 

State government know that the Governor’s office is, and 

for many years has been, woefully understaffed. As the 

Chief Executive Officer of the State, elected by the people 

to run State government, the Governor must be given the
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tools and staff to do the job. To do the job properly, he 

must have more than a general knowledge of the operation 

of State departments and agencies. To insure maximum 

efficiency in State government, the Governor must have 

the staff to enable him to oversee departmental operations 

in far more detail than he can at present. 

While I cannot support all aspects of the proposed re- 

organization of the executive departments of government, 

I do enthusiastically support proposals to increase the 

Governor’s staff. Although a considerable expenditure is 

involved, it is my feeling that in the long run new savings 

will result. 

CoMMENTs ON Proposrep Tax CHANGES 

The Executive Committee recommends increases in the 

Pari-Mutuel and Tobacco Taxes representing a projected 

revenue gain of $4,100,000 for the present biennium. In 

addition, the Committee proposes the following: 

® Enactment of a Business Profits Tax 

@® Enactment of a Non-Resident Income Tax 

® Exemption of lineal descendents from the Legacy Tax 

® Repeal of Taxes on Stock-in-Trade, factory ma- 

chinery, road building and construction machinery, 

portable mills and animals. (These taxes are pre- 

sently collected by the cities which will be reimbursed 

by the State for the loss of these revenues at the 

1969 level.) 

Task Force estimates for the present biennium under 

the present operating budget and tax structure project a 

relatively small deficit of $200,000 (See Table I). Enact- 

ment of the Business profits and Non-Resident Income 

taxes coupled with repeal of the Stock-in-Trade and other 

related taxes, and coupled also with revision of the legacy 

tax to exclude lineal descendants, would produce an es- 

timated $2,400,000 in new revenue for this biennium. I am
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opposed to these recommended tax changes for the fol- 
lowing reasons: 

1. The Constitutionality of the Non-Resident Income 

Taxisin Doubt: 

Information available to the Executive Committee left 

a doubt as to the constitutionality of the Non-Resident 

Income Tax. Should this measure be declared unconstitu- 

tional, the $2,400,000 revenue gain referred to in the pre- 

ceding paragraph would shrink to $700,000. In terms of 

the overall tax and spending proposals of the Executive 

Committee, it could mean a $700,000 deficit for this bien- 

nium. 

2. The Business Profits Tax is Unfair and Discrimina- 

tory: 

The Executive Committee cites three standards for the 

analysis of a tax or tax structure, the first of which is: 

‘‘Its fairness — it should not place an undue burden 

on one segment of the population.’’ 

I can’t conceive how, by any stretch of the imagination, 

the Business Profits Tax meets this standard. 

At first glance, it might seem that the new tax is directed 

primarily at large corporations, big businesses, doctors, 

dentists, lawyers and other professional men. However, 

the scope of the new tax is far greater. The proposed 

Business Profits Tax would seem to apply to anyone run- 

ning a business. The tax would apply to practically every- 

one listed in the yellow pages of the telephone book. The 

implications of this in terms of ‘‘fairness’’ are obvious. 

Is it fair that the owners of barber shops, beauty salons, 

grocery stores and drug stores be required to pay a tax 

which does not apply to the salaried president of an in- 

surance company? Should the owners of filling stations, 

insurance agencies, restaurants and nursing homes be asked 

to pay a tax which does not apply to salaried state officials 

or college professors? Should farmers be taxed while bank
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presidents are not? Should a self-employed television re- 

pairman, electrician, tailor, dressmaker, plumber, uphol- 

sterer or cobbler be asked to pay a tax without asking a 

corporate executive to do likewise? I think not. In my 

judgment, this tax is unfair and should not be enacted. 
3. Lepeal of the Stock-in Trade Tax Could Result in 

Higher Property Taxes: 

The Executive Committee proposes that the municipal- 

ities be reimbursed for revenue losses resulting from repeal 

of the Stock-in Trade Tax in amounts based upon the 

yield from this tax in the year 1969. If the present infla- 

tionary trend continues, it is clear that in future years 

payments by the State to the municipalities will not be 

sufficient to offset the revenue loss occasioned by repeal 

of the Stock-in Trade Tax. It has been suggested that the 

difference will be made up by assisting the municipalities 

in other ways. There is no guaranty of this, however, and 

if such additional assistance is not forthcoming, there 

will be an inevitable increase in property taxes. 

One question of considerable importance should be con- 

sidered: Will the proposed Business Profits Tax raise the 

$22,800,000 which is anticipated for this biennium and if 

not, what will the consequences be? I have serious reserva- 

tions as to whether revenue from this tax will approach 

the estimates. If this concern is well founded, the State 

could find itself in a financial crisis of major proportions 

in the present biennium. 

With respect to the next biennium, the Executive Com- 

mittee projects a general fund deficit of $15,900,000. I feel 

that this projection may be unduly pessimistic. The Legis- 

lature will meet in regular session before the beginning 

of the next biennium and I would suggest that a more 

realistic appraisal of the State’s financial position can be 

made at that time.
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In summary, I am opposed to the tax reform proposal 

made by the Executive Committee. I feel that proposed 

Business Profits Tax is unfair and discriminatory and 

I fear that enactment of the tax reform package could 

result in financial chaos during the present biennium. As 

far as the next biennium is concerned, I would prefer 

waiting until the next regular session of the Legislature 

rather than taking hasty action at the present time. 
CoMMENTS ON PRoposED Priority SPENDING 

The Executive Committee recommends that at the special 

session of the Legislature money be appropriated in the 

following areas: (1) Revised Salary Grade Structure and 

Classification System; (2) Improved Fringe Benefits for 

career employees and; (3) Advertisement of Job Vacancies. 

The estimated cost is between $400,000 and $1,200,000. 

(See Table ITT) 

The Executive Committee, in addition, recommends 

special session spending in designated amounts for the 

following: Special Education, Vocational Education, Aid 

to Non-Public Schools, Foundation Aid, Water Pollution, 

Air Pollution, Aid to Families with Dependent Children, 

Mental Health, Nursing and County Homes, Rehabilita- 

tion Centers and the State Hospital. The total appropria- 

tion would be in excess of $8,050,000. (See Table IV) 

Adoption of the foregoing spending proposals would 

virtually wipe out the savings and revenue gains anticipated 

by the Executive Committee. While additional spending 

may be indicated in some of the categories enumerated 

above, I am not convinced that it is required in all of the 

categories, nor am I convinced of the reasonableness of the 

proposed expenditures in the individual categories. A de- 

termination of the need for additional spending can best 

be made by the Legislature after hearing before the ap- 

propriate legislative committees.
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CoMMENTs oN OTHER RECOMMENDATIONS 

It would be impractical to comment on all Executive 

Committee recommendations in this minority report. There 

are several areas, however, where I feel comment is in- 

dicated. | 
1. Four-year Term for Governor: I lean toward a 

four-year term for the Governor, but am not entirely con- 

vineed. Arguments made by the Executive Committee are 

cogent, but I am troubled by the fact that this proposal 

takes government one step farther away from the people. 

While it is true that two years may be too short for a good 

Governor to implement his program, it. also must be re- 

cognized that four years may be too long with a. poor 

Governor in office. 

2. Counsel to the Governor: The Governor should 

have legal guidance in the performance of his every day 

duties. I feel, however, that the duties of the Counsel to 

the Governor should be carefully defined and that caution 

be exercised in any encroachment on the traditional powers 

of the Attorney General. | 

3. Legislature: J favor annual sessions, but oppose 

reducing the size of the General Court. 

4. Executive Council: I feel that the Executive Coun- 

cil plays an important role in our system of checks and 

balances. While it may be that certain minor administrative 

matters now handled by the Governor and Council could 

more properly be handled elsewhere, I would strongly 

oppose abolition of the Council or erosion of its funda- 

mental powers. 

CoNcLUSION 

I would caution against the adoption of what I consider 

to be unsound revenue and fiscal proposals. New Hamp- 

shire presently enjoys a tax structure which visitors from 

other states regard with envy. Through efficiency and
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thrift, this State has been able to maintain this tax struc- 

ture and, at the same time, provide a relatively high level 

of services to the people. I fear that adoption of the tax 

reform and spending proposals will undermine our ability 

to maintain this tax structure in the future. 

I wish to emphasize my belief that the Task Force has 

rendered a valuable service to the State of New Hampshire 

and that substantial savings will result from certain 

Executive Committee recommendations. I have enjoyed the 

many hours spent deliberating with my dedicated colleagues 

on the Executive Committee. The people of the State owe 

a debt of thanks to the Task Force Staff and to the hun- 

dreds of volunteer citizens who participated in the study. 

(s) Eimer T. BourquE 

N.H. Senate District #17 

Manchester, N.H. 
  

Important PLEASE READ 

SpecraL MEssace 
ADMINISTRATIVE Rutine Business Prorits Tax Division 

RSA CuHapter 77-B 

Effective March 19, 1975, employers are to cease with- 

holding New Hampshire commuters non-resident income 

tax. 

Commuters Income Tax which was withheld up through 

March 18, 1975, is to be remitted to the Business Profit 

Tax Division in the normal course on or before the due 

date of the first quarter return which is April 30, 1975. 

March 26, 1975, New Hampshire Business Profit Tax Ruling 

No. 3 77-B 
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State or NEw HamMPpsHIRE 

DEPARTMENT OF REVENUE ADMINISTRATION 

Concorp, 03301 

[sEAL] 

LLOYD M. PRICE 

COMMISSIONER 

Date: 

Tax Period Ended: 

Dear Taxpayer: 

We have received your claim for refund of Commuter 

Income Tax paid by you for the above period. This claim 

was based upon the March 19, 1975 U.S. Supreme Court 

decision declaring the tax unconstitutional. 

The Department of Revenue Administration at this time 

believes that the law does not require a refund of this tax 
for any taxable period prior to March 19, 1975. However, 

the issue is under study at this time, so we will not act 
on your claim until the question has been resolved, per- 
haps by litigation. Since you have filed your claim your 

rights are protected and should the decision be in your 

favor, we will refund any overpayment due you. If the 

decision is not in your favor, we will disallow your claim. 

Very truly yours, 

(s) Luoyp M. Price 

Lioyp M. Price 

Commissioner 
 








