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No. 87, Original

In The Supreme Court of The United States

October Term, 1980

STATE OF CALIFORNIA, Plaintiff
V.

STATE OF TEXAS, Defendant

Original Action

MOTION TO INTERVENE

California Avocado Commission, Calavo Growers of Cali-
fornia, Inc., Charles G. Henry, H & H Packing House, Inc.,
Western Growers Association, Sunkist Growers, Inc., California-
Arizona Citrus League and California Citrus Mutual respect-
fully move this Court to grant leave to intervene as plaintiffs
and file a proposed Complaint attached hereto in the above-
entitled cause for the following reasons:

1. Movants or their members are engaged in growing,
shipping, handling, selling, packing, or marketing of California
avocados, peppers, tomatoes, and/or citrus fruits, among other
fruits and vegetables.

2. Texas is the second largest market in the United
States for avocados, consuming about 10 percent of California’s
avocado production, or an estimated 40 million pounds of avo-
cados in 1981. The members of Calavo Growers of California,
Inc., anticipate sales of avocados to Texas for 1981 at a value
of $19,593,904.00, and sales of avocados shipped through
Texas to the Southeast at a value of $4,835,000.00. Sunkist
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Growers, Inc., estimates 1981 sales of California citrus to Texas
customers to be valued at $10,000,000.00 while its shipments
through Texas are estimated at a value of $19,000,000.00.
Western Growers Association anticipates its members’ ship-
ments of affected fruit to be $119,000,000.00. California-
Arizona Citrus League projects member shipments to Texas in
1981 to be valued at $14,700,000.00 and shipments through
Texas to be $29,000,000.00.

3. Movants seek injunctive relief against enforcement
of the Order complained of in the main cause as it applies to
them and declaratory relief that the Order is unconstifutional.

4. Rule 9.2 of this Court states that the Federal Rules
of Civil Procedure may be taken as a guide to procedure in
Original actions. Federal Rule of Civil Procedure 24(b) governs
permissive intervention and states that when an applicant’s
claim and the main action have a question of law or fact in
common, that applicant may be permitted to intervene.
Movants’ claims have questions of law and fact in common
with the main action herein.

5. Pursuant to the Federal Plant Pest Act, 7 U.S.C.
§150aa et seq., the U.S. Department of Agriculture’s Animal
and Plant Health Inspection Service (APHIS) has promulgated
regulations which restrict the interstate movement of certain
fruits and vegetables, from areas in Santa Clara and Alameda
Counties in California because of the occurrence of the Medi-
terranean fruit fly. Movants neither grow, ship fo consumers,
nor market any fruit in Texas that is produced near or in
either infested county. The Movants’ representation in the
main action by the State of California is inadequate for the
reason that there are distinct questions of fact relating to
Movants.

6. The Order complained of in the main action will
effectively prevent Movants from shipping any produce to or
through Texas. Movants will suffer direct and immediate eco-
nomic losses as a result of that Order. For this reason, Movants
have a right at stake distinct from that of the people of the
State of California as represented by the Attorney General of
that state.

7. Without the relief requested, Movants would effec-
tively be bound by the decision rendered in the action herein.
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Movants will suffer irreparable damage even if a decision is
rendered for California if an injunction is not granted by
March 1, 1981. An adverse decision by this Court against the
State of California will operate as a bar to further action by
Movants against similar quarantines in other states.

8. If Movants are not provided this forum in which to
adjudicate their claim, they will be faced with the burden of
litigating the same questions of law in every state in which a
similar quarantine is proposed.

WHEREFORE, the Movants request that leave be granted
to intervene and file the Complaint attached hereto.

Respectfully submitted,

Julian B. Heron, Jr.
Attorney for Intervenors/Amici Curiae

Of Counsel:

Alexander M. Heron
David R. Rivero
Mitchell H. Stabbe

Rowena M. Young
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No. 87, Original

IN THE SUPREME COURT OF THE UNITED STATES

October Term, 1980

STATE OF CALIFORNIA, Plaintiff
V.

STATE OF TEXAS, Defendant

Original Action

COMPLAINT IN INTERVENTION FOR
DECLARATORY AND INJUNCTIVE RELIEF

1. This action, as hereinafter more particularly shown,
arises under the Constitution and laws of the United States.
The original jurisdiction of this Court is invoked under the
authority of Article III, Section 2, of the Constitution of the
United States and 28 U.S.C. Section 1251.

2. Plaintiff-Intervenor, California Avocado Commission,
is organized under the laws of California, and has offices
located at 4533-B MacArthur Boulevard, Newport Beach, Cali-
fornia. It represents over 8500 avocado growers in the State of
California.

3. Plaintiff-Intervenor, Calavo Growers of California,
Inc., is a farmer membership cooperative, with offices located
in Los Angeles, California, and is organized by California avo-
cado growers who regularly market avocados in the State of
Texas. It is engaged in the packing, selling, and shipping of
avocados to the State of Texas. '

4. Plaintiff-Intervenor, Charles G. Henry, is a citizen of
the United States, a resident in the City of Escondido in the
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State of California, and is a grower of avocados, some of which
are for sale in the State of Texas.

5. Plaintiff-Intervenor, H & H Packing House, Inc., is a
California corporation, with offices located at 18040 Lemon
Street, Yorba Linda, California. It is engaged in the growing
and packing of avocados for shipment to customers in the
State of Texas.

6. Plaintiff-Intervenor, Western Growers Association, is
a nonprofit agricultural association located at 17620 Fitch,
Irvine, California 92714 with approximately 700 members in
California who grow, ship and pack approximately 80% of the
fresh fruit and vegetables produced in California and Arizona.

7. Plaintiff-Intervenor, Sunkist Growers, Inc., is a non-
profit cooperative marketing association with offices located
in Van Nuys, California. It markets fresh and processed citrus
fruit, including oranges, lemons, grapefruit, limes and tange-
rines, produced by 6500 grower-members in the States of Cali-
fornia and Arizona.

8. Plaintiff-Intervenor, California-Arizona  Citrus
League, is a voluntary, nonprofit trade association of shippers
and handlers of California and Arizona citrus fruits, including
oranges, lemons, grapefruit, limes and tangerines, and has of-
fices located in Van Nuys, California. Members are farmer co-
operatives and independent shippers which represent over
90 percent .of the 10,500 citrus fruit growers in California and
Arizona. Its members handle approximately 85 percent of all
fresh citrus grown in California and Arizona. This fruit is mar-
keted in both fresh and processed forms.

9. California Citrus Mutual is an agricultural coopera-
tive association, organized and operated under the California
Food and Agricultural Code. It represents 856 farming corpor-
ations and families producing approximately 52,000 acres of
oranges throughout California.

10. This action is brought to restrain the enforcement
against Plaintiff-Intervenors of an emergency Order, Title 4,
Section 5 (176.22.20.001) of the Texas Administrative Code,
Exhibit A, attached, or any similar order, requiring treatment,
certification and labelling of apples, apricots, avocados, bell
peppers, Calamondin oranges, cherries (sweet and sour), citrus
citron, cucumber, grapefruit, grapes, lemons, limes, mandarin
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oranges, melons, mock oranges, nectarines, oranges, peaches,
pears, peppers, plums, sour oranges, sweet oranges, tangerines,
and tomatoes, among other fruits and vegetables from Cali-
fornia, before they can enter Texas.

11. Pursuant to the Federal Plant Pest Act, 7 U.S.C.
§150aa et seq., the U.S. Department of Agriculture’s Animal
and Plant Health Inspection Service (APHIS) has promulgated
regulations which restrict the interstate movement of apples,
avocados, Calamondin oranges, cherries (sweet and sour),
citrus citron, grapefruit, grapes, lemons, limes, mandarin
oranges, mock oranges, nectarines, peaches, pears, peppers,
plums, sour oranges, sweet oranges, and tomatoes, among other
fruits and vegetables, from areas in Santa Clara and Alameda
Counties in California for the purpose of preventing the artifi-
cial spread of the Mediterranean fruit fly.

12. APHIS found that, except for the regulated areas in
California and for Hawaii, the Mediterranean fruit fly is not
known to occur in the United States. The relevant provisions
of the Federal Register are attached hereto as Exhibit B.

13. Plaintiff-Intervenor California Avocado Commission
submitted comments to the Department of Agriculture on the
APHIS regulations. The State of Texas submitted no com-
ments on these rules.

14. On February 17, 1981, pursuant to Art. 135a-1,
Tex. Rev. Civ. Stat. Ann., Defendant, acting through Reagan
V. Brown, Commissioner of the Texas Department of Agricul-
ture, issued the emergency Order complained of establishing a
quarantine on certain fruits and vegetables from all areas of
California, and specifying certain conditions under which regu-
lated articles may be certified as free of Mediterranean fruit
fly before they enter Texas. The Order requires that each ship-
ment must be accompanied by an official certificate of treat-
ment, and each box or package must be stamped with the
statement that the contents have been treated in compliance
with the Texas requirements. The requirements apply whether
or not the shipments come from an area which APHIS has
deemed free of the Mediterranean fruit fly.

15. The Order will be effective as of March 1, 1981. The
Order was promulgated without providing for a public hearing
or affording an opportunity for public comment.
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16. The Order is unconstitutional and void in the fol-
lowing respects:

a. The power of the Defendant to promulgate the
Order is preempted under the Supremacy Clause of the Consti-
tution of the United States, Article VI, Section 2, because
Congress has acted and occupied the field by virtue of the
enactment of the Federal Plant Pest Act;

b. The power of the Defendant to promulgate the
Order is preempted under the Supremacy Clause of the Consti-
tution of the United States, Article VI, Section 2, because
where, as here, the Secretary of Agriculture has acted pursuant
to the Federal Plant Pest Act, Congress has occupied the field;
and

c. The Order as applied, would impose an unconstitu-
tional burden on interstate commerce in violation of the Com-
merce Clause of the Constitution of the United States, Article
I, Section 8, Clause 3.

17.  Plaintiff-Intervenor California Avocado Commis-
sion’s members invest approximately 4.5 percent. of their re-
turns on avocados in advertising and promotion of California
avocados. Since 1962, California Avocado Commission has
invested approximately $40 million in advertising and pro-
motion of California avocados.

18. Plaintiff-Intervenor Calavo’ Growers of California’s
members anticipate selling in Texas in 1981 over 35,384,000
pounds of avocados at an estimated dollar value of
$19,593,904.00.

19. Plaintiff-Intervenor Charles G. Henry presently has
contract obligations to deliver avocados to Texas wholesalers
and retailers in the amount of approximately $80,000.00 worth
of avocados per week.

20. Plaintiff-Intervenor H & H Packing House, Inc., anti-
cipates and is planning for delivery of 5 million pounds
(200,000 boxes) of California avocados to Texas customers at
an estimated value of $1,800,000.00.

21. Plaintiff-Intervenor Western Growers Association an-
ticipates its members’ shipments of affected fruit to be in ex-
cess of $119,000,000.00.

22. Plaintiff-Intervenor Sunkist Growers, Inc., in March
1980, shipped 232,000 cartons or approximately 4,640 tons



of citrus fruit for use in Texas. For the month of March 1981,
it is estimated that Sunkist will ship 200,000 cartons into
Texas for use in Texas at an estimated value of $1 million. In
addition, Sunkist currently utilizes shipping routes through
Texas as a corridor to its Southeastern United States markets.

23. Plaintiff-Intervenor California-Arizona Citrus
League’s members ship fresh citrus to the Southeastern United
States through a Texas corridor.

24. Neither the United States Department of Agricul-
ture nor the State of California is prepared to issue the certifi-
cations required by the State of Texas at this time.

25. No fumigation facilities are available to Plaintiff-
Intervenors to permit them to comply with the Texas treat-
ment requirements.

26. It is not practicable for Plaintiff-Intervenors to com-
ply with the Order’s fumigation requirements.

27. The required treatment will render much of Plaintiff-
Intervenors’ produce unmarketable.

28. The fumigation requirements which require seven
to ten days treatment before shipment, and the cold storage
requirements which require ten to sixteen days treatment can-
not be met by March 1, 1981.

29. The Order would effectively prohibit Plaintiff-Inter-
venors from shipping their products to Texas.

30. Plaintiff-Intervenors have no adequate remedy ex-
cept by way of an injunction to restrain Defendant from en-
forcing against them the provisions of the Order.

31. Plaintiff-Intervenors will suffer irreparable injury un-
less they are afforded a preliminary injunction, before March
1, 1981, effective until these matters have been resolved.

WHEREFORE, Plaintiff-Intervenors demand judgment
against Defendant and pray that Defendant be both temporar-
ily and permanently restrained and enjoined from enforcing
‘the aforesaid Order, or any similar order, here tofore com-
plained of, and that this Court enter a Declaratory Judgment
in accordance with the provisions of the United States Code,
Title 28, Sections 2201 and 2202, declaring that the provisions
of the Order, or any similar order, are null, void and have no
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effect, as being a contravention of the applicable provisions of
the Constitution of the United States.

Julian B. Heron, Jr.
Attorney for Plaintiff-Intervenors

Of Counsel:

Alexander M. Heron
David R. Rivero
Mitchell H. Stabbe
Rowena M. Young
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TEXAS DEPARTMENT OF AGRICULTURE
QUARANTINES

The Texas Department of Agriculture adopts on an emer-
gency basis section 176.22.20.001 to prevent the introduction
of the Mediterranean Fruit Fly, Ceratitis capitata, into the
State of Texas. Due to the presence of this serious pest in the
State of California, or in any area in which it may become es-
tablished, it is necessary to exclude from entry into Texas cer-
tain fruit hosts, soil, and products which may -transport the
Mediterranean fruit fly from California or any infested area.
The established infestation of Mediterranean fruit fly in the
State of California and the tremendous volume of host fruit
moving in interstate commerce from California to Texas
pose an extremely serious treat to Texas’ agricultural industry.

This rule is promulgated to provide a quarantine on the
State of California or on any infested area, and to specify
conditions under which regulated articles'may be certified as
free of Mediterranean fruit fly, when moved from the quaran-
tined area to Texas. Article 135A-1 of V.A.C.S., known as
the General Pest Control Law of Texas states in Section 6 that
if a public emergency arises at any time in which there is a
likelihood of the introduction into this State or dissemination
within the State of any plant disease or insect pest dangerous
to the interests of horticulture and agriculture within this
State, the Commissioner of Agriculture is hereby author-
ized to immediately establish an emergency quarantine at
the boundaries of this State, or elsewhere within the State,
and immediately make and enforce such rules and regula-
tions as may be deemed necessary to prevent the introduc-
tion of any dangerous insect pests or plant disease into this
State, and to prevent the carrying of such dangerous insect
pest or plant disease from one part of the State into another
part of the State, except under safeguards deemed adequate to
prevent the dissemination of the pest; provided however, that
this emergency quarantine shall not remain in effect for more

“Exhibit A”
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than thirty (30) days from date of promulgation, unless repro-
mulgated and perpetuated by the Commissioner after official
hearing, as provided herein.

This emergency rule is being promulgated in accordance
with the above provision of the General Pest Control Law.

This rule is promulgated to provide a quarantine on the
State of California or on any infested area, and to specify con-
ditions under which regulated articles may be certified as free
of Mediterranean fruit fly, when moved from the quarantined
area to Texas. Under the authority of the Pest Control Law, I,
Reagan V. Brown, Commissioner of Agriculture, do hereby
promulgate the following emergency order to become effective
on March 1, 1981.

176.22.20.001. Mediterranean Fruit Fly Quarantine.

(a) Definitions. For the purpose of this chapter, the fol-
lowing definitions shall apply.

Certificate. An official document stipulating compli-
ance with the requirements of the Texas Department of Agri-
culture.

Common carrier. An individual or corporation li-
censed to transport persons, goods, or messages for compensa-
tion.

Host plant. A plant or part thereof known or sus-
pected of harboring or transporting Mediterranean fruit fly in
any of its stages.

Infested. Actually harboring Mediterranean fruit fly
in any of its stages or so exposed to infestation by Mediterra-
nean fruit fly that it is reasonable to believe that an infestation
could exist.

Movement (movement, move). Shipped, deposited
for transmission in the mail, otherwise offered for shipment,
received for transportation, carried or otherwise transported,
or moved or allowed to be moved, by mail or otherwise.

Mediterranean fruit fly. The insect known as the
Mediterranean fruit fly, Ceratitis capitata (Wiedeman), in any
state of its development.

Person. Any individual, partnership, corporation,
company, society, association, or other organized group.

Regulated area. Any state or portion thereof desig-
nated by the Texas Department of Agriculture, the USDA, or
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the affected state as an area infested with or regulated due to
the presence of Mediterranean fruit fly.

Regulated articles. Any article, including soil, cap-
able of transporting or harboring Mediterranean fruit fly.

Shipment or shipments. The act or process of trans-
ferring or moving products from one point to another, or the
products being transferred or moved.

USDA. United States Department of Agriculture,
Animal and Plant Health Inspection Service (APHIS).

(b) Quarantined Area. The entire State of California.

(c) Shipping Requirements. All movements of regulated
articles including host fruit and soil from a designated regu-
lated area, or from any infested area, are prohibited entry into
Texas, unless accompanied by an official certificate of inspec-
tion or treatment issued by or under the authority of USDA or
the appropriate official of the State of California. Such certi-
ficates shall denote compliance with the regulations of the
Texas Department of Agriculture. In addition each box, bag,
crate, or container of regulated articles must be stamped with
the statement ‘“THIS PRODUCT HAS BEEN TREATED FOR
COMPLIANCE WITH THE MEDITERRANEAN FRUIT FLY
QUARANTINE OF THE STATE OF TEXAS.” Included are
commercial shipments, shipment by common carrier, personal
cargo in private vehicles and aircraft, and personal possessions
of persons being transported by common carrier.

(d) Regulated Articles. Any fruit, berries, or vegetables
of the host plant included in the following host list and soil,
both separate from or attached to plants, or plant parts. The
purpose of the list is to provide information as to the preferred
hosts of Mediterranean fruit fly; however, it is not to be con-
sidered as all inclusive.

(e) Host List. All fruits, vegetables, or berries of the
following plants:

Almond (Prunus duleis (P. amygdalus)
Apple (Malus sylverstria)

Apricot (Prunus armeniaca)

Avocado (Persea americana)

Barbados cherry (Malpighia glabra)
Bell Pepper (Capsicum frutescens)
Calamondin orange (Citrus mitis)
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Ceylon-gooseberry, Kei apple (Dovyallis spp.)

Cherries (sweet and sour) (Prunus avium. Prunus
cerasus)

Citrus citron (Citrus medica)

Coffee (Coffea arsbica)

Cucumber, muskmelon, melon, and other species of
genus (Cucumis spe.)

Date (Phoenix dactylifera)

Fig (Ficus carica)

Grape (Vitis vinifera)

Grapefruit (Citrus paradisi)

Guava (Psidium guajava)

Japanese persimmon (Diospyros kaka)

Kumquat (Fortunella japonica)

Lemon (Citrus limon)

Litchi (Litchi chinensis)

Lime (Citrus aurantiifolia)

Logan (Euphoeia longana)

Loquat (Eribotrya japonica)

Mandarin orange (tangerine) (Citrus reticulata)

Mock orange (Murraya exotica)

Mango (Mangifera indica)

Mountain apple (Syzygium mallaccense (Eugenia
malaccensis))

Natal plum (Carissa macrocarpa and Terminalia
chebula)

Nectarine (Prunus persica)

Olive (Olea europea)

Opuntia cactus (Opintia spp.)

Orange (Citrus spp.)

Papaya (Carica papaya)

Peach (Prunus persica)

Pear (Pyrus communis)

Pepper (Capsicum annum and Capsicum frutescens)

Pineapple guava (Feijoa sellowiana)

Pummelo (shaddock) (Citrus grandis)

Pomiform guajava (Psidium guajava pomeriferum)

Plum (Prunus domestica)

Pyriferm guajava (Psidium guajava pryiferum)

Quince (Cydonia oblonga)
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Rose apple (Syzygium jambos (Eugenia jambos))

Sour orange (Citrus aurantium)

Spanish cherry (Brazilian plum) (Eugenia dombeyi

(E. brasilienses)

Strawberry guava (Psidium cattleianum)

Surinam cherry (Eugenia uniflora)

Sweet orange (Citrus sinensis)

Tomato (pink and red ripe) (Lycopersicon esculen-

tum)

Tangerine (Citrus spp.)

White sapote (Casimiroa edulis)

Yellow oleander (bestill) (Thevetia peruviana)

Except that the list does not include any fruits, vege-
tables, or berries which have been canned, or frozen below
-17.8°C. (0°F.).

Soil within the drip area of plants which produce the
fruits, vegetables, or berries listed above, and

Any other product, article, or means of conveyance, of
any character whatsoever, not covered by subparagraphs
above, when it is determined by an inspector that it presents
a risk of spread of the Mediterranean fruit fly and the person
in possession thereof has actual notice that the product, arti-
cle or means of conveyance is subject to the restrictions of this
section.

(f) Certification treatment. Treatment for regulated
articles shall be as follows:

(A). Avocado: Fumigation with methyl bromide at
normal atmospheric pressure with 32 g/m3 for 2% hours at
21°C. (70°F.) or above followed by refrigeration for 7 days at
7.22°C. (45°F.) or below. The 7 day period may include up to
24 hours precooling time. Time between fumigation and start
of cooling not to exceed 24 hours, but must include at least 30
minutes aeration.

(B). Calamondin orange, citrus citron, grapefruit,
kumquat, lemon, lime, mandarin orange, tangerine, orange,
and pomelo: Fumigation with ethylene dibromide (EDB) at
normal atmospheric pressure. Dosage as follows:
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Fruit Load in Chamber  Dosage of EDB in g/m3 for 2 hrs.

15.5°-20.5°C. 21°C. or above
(60°-69°F.) (70°F. or above)

25% or less 10g 8¢
More than 25% but less

than 50% 12¢g 10¢g
50% or more . 14¢ 12¢

Required post treatment aeration: Forced circulation in
the fumigation chamber for % hour following treatment and
then placed in a well ventilated area.

(C) Tomato: Fumigation with methyl bromide at
normal atmospheric pressure with 32 g/m3 for 3% hours at
21°C. (70°F.) or above.

(D) Bell pepper, tomato, and zucchini squash: heat
the article by saturated water vapor at 44.44°C. (112°F.) until
approximate center of article reaches 44.44°C. (112°F.) and
maintain at 44.44°C. (112°F.) for 8% hours, then immediately
cool.

NOTE: Commodities should be tested by shipper at
the 44.44°C. (112°F.) temperature to determine each com-
modity’s tolerance to the treatment before commercial treat-
ments are attempted. Pretreatment conditioning is optional.
Such conditioning is the responsibility of the shipper and
would be conducted in accordance with procedures the ship-
per believes necessary. It is common to perform pretreat-
ment conditioning. For example, it is the practice to condi-
tion eggplant at 43.3°C. (110°F.) at 40 percent relative humid-
ity for 6 to 8 hours.

(E) Apple, apricot, cherry, grape, peach, pear, and
plum: Fumigation with 32 g/m3 methyl bromide at 21°C.
(70°F.) or above (chamber load not to exceed 80 percent of
volume), and at normal atmospheric pressure, followed by re-
frigeration, as set forth below.
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Fumigation

exposure time Refrigeration

2 hours 4 days at 0.55°-2.7°C. (33°-37°F.) or
11 days at 3.33°-8.3°C. (38°-47°F.)

2% hours 4 days at 1.11°-4.44°C. (38°40°F.) or

6 days at 5.0°-8.33°C. (41°-47°F.) or
10 days at 8.88°-13.33°C. (48°-56°F.)

3 hours 3 days at 6.11°-8.33°C. (43°47°F.) or
6 days at 8.88°-13.33°C. (48°-56°F.)

Minimum concentrations for above fumigations. (25
g minimum gas concentration at first 12 hour).

(18 g minimum gas concentration at 2 or 2% hours).

(17 g minimum gas concentration at 3 hours).

Aerate all fruit at least 2 hours following fumiga-
tion. Time lapse between fumigation and start of cooling not
to exceed 24 hours.

NOTE: Some varieties of fruit may be injured by
the 3 hour exposure. Shippers should test treat before making
commercial shipments.

(F). Bell peppers: Fumigation with methyl bromide
at normal atmospheric pressure with 32 g/m3 for 2% hours at
21°C. (70°F.) or above.

NOTE: Bell peppers have been found marginally
tolerant to methyl bromide fumigation. Shelf life after treat-
ment is reduced to between 5 to 7 days. Injury may appear as
pitting on the skin of the pepper, darkening of the seed and
placental material, and internal decay resulting from Kkilling
of the stem and calyx.

(G) Apple, apricot, Calamondin, orange, cherry,
cittus citron, grape, grapefruit, mandarin orange, necta-
rine, peach, pear, plum, prune, sour orange and sweet orange:
Cold treat the article according to one of the following:

10 days at 0°C. (32°F.) or below

11 days at 0.55°C. (33°F.) or below

12 days at 1.11°C. (34°F.) or below

14 days at 1.66°C. (35°F.) or below

16 days at 2.22°C. (36°F.) or below
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(H) Accepted treatments for regulated articles not
listed above will be those methods published in the USDA-
APHIS treatment manual under 331.1-9 Treatments.

(2) Soil and plants with soil attached.

(A) Soil and plants with soil attached may be certi-
fied by the State of origin if upon inspection, it is determined
they are not under the drip line of a host plant, and if the
plant to be certified is not a host plant bearing fruit or which
has borne fruit in the previous 60 days.

(B) Soil and plants with soil attached may be certi-
fied under the following treatment schedule:

Hosts and nonhosts without fruit under the drip line
of a host and hosts which are bearing or have borned fruit
within the previous 60 days.

Remove all host fruit.

Treat soil with Baytex as follows: Four and one-half.
(4'2) ounces of Baytex formulation, 50% emulsifiable concen-
trate, mixed with 20 gallons of water, per 1,000 square feet
of soil surface. Spray the above mix evenly on the surface of
the soil, or on the soil around container-grown or balled
plants.

(g) Inspection Authority: The Commissioner or his
agent may enter upon the premises of any person who dis-
tributes, receives for distribution, processes, transports or
stores any regulated articles for the purpose of inspection for
compliance of this order.

The inspection will include examination of com-
modities, shipping and receiving records, and collection of
samples when necessary.

(h) Penalties: Any regulated article from the quaran-
tined area that is found in Texas without proof of proper
treatment or certification may be required to be treated at the
owners expense, to be returned to the original shipper, or to
be destroyed at the discretion of the Commissioner of Agri-
culture.

(2) Under provisions of the Pest Control Act, Arti-
cle 135a-1 of Revised Civil Statutes of Texas as amended, any
person who shall violate any provision of this order shall be
guilty of a misdemeanor, and upon conviction thereof, be
punished by a fine of not more than One Hundred Dollars
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($100.00) and each thing sold or transported, and each act in
violation hereof, shall be considered a separate offense.
Issued in Austin, Texas

Reagan V. Brown
Commissioner of Agricplture
Texas Department of Agriculture






50318

Federal Register / Vol.

Bl

45, No. 147 | Tuesday, July 29, 1980 / Rules and Regulations

Subpart D—-Appeals 1o the Mcrit Systems
Protection Board

(Pub. .. 95-454; Reorganization

Ptan No. 2 of 1978}

{FR Duc. 80-22748 Filed 228 B 048 am}

BALING COOE 8325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 331

Medlterranean Fruit Fly

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Plant
Pest Act this document establishes
regulations for the purpose of restricting
the interstate movement of certain
articles from areas in Los Angeles
County and Santa Clara County in
California because of the occurrence of
the Mediterranean fruit fly. This action
i necessary as an emergency measure
for the purpose of preventing the
artificial spread of the Mediterranean
fruit fly into noninfested areas of the
United States.
DATES: Effective date of regulaticns July
29, 1980. Written comments concerning
this final rule must be received on or
before September 29, 1980.
ADDRESSES: Written comments should
be submitted to H. V. Aulry, Regulatory
Support Staff. Plant Protection and
Quarantine, Animal and Plant Health
Inapection Service, U.S. Department of.
Agriculture, Hyattaville, MD 20782,
FOR FURTHER INFORMATION CONTACT:
1 V. Autry, Chief Stalf Officer,
Regulatory Suppurt Staff, Plant
Protection aml Quarantine, APHIS,
USDA, Federal Building, 6505 Belcrest
Road, Room 635, Hyattsville, MD 20782,
(301) 4366247,
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
pmcedures cstablished in Secrctary’s

dum 1955 to imp
EX;C\X“VQ Order 12044, and has been
classified as “signilicant.” The
emergency nature of this action
warrants publication of this final action
without completion of a Final Impact
Statement. A Final Impact Statement

will be developed after public
have been received.

Harvey L. Ford, Deputy Administrator
of tire Animal and Plant Health
Inspection Service for Plant Protection
and Quarantineg, hus determined that an
emergency situation exists which
warrants publication without

opportunity for & public comment period
on lhis rnal action because of the
y that the Medi g
ﬂy could be spread artificially to
noninfested areas of the United States.
This situation requires i linte action

fruit

Officials of the U.S. Department of
Agriculture and State agencies of
Cnhfumm have begun an mlrnsne

fruit fly
progrnm in the infested areas of
ia. Also, ns further explained

1o better contro! the spread of this pest.
l-‘ur(her. pursuant (u the
in§

bnlow. Caiifornia has taken action te
impose restriclions on the intrastate

U.S.C. 553, it is found upon rood cause
that notice and other public procedure
with respect o this emergency final
action are impracticabile and contrary to
the public interest; and good cause is
found for making this emergency final
action effective less than 30 days after

of certain articles from the
infested areas in order 1o prevent the
artificial spread of the Mediterranean
fruit fly within California. However, it is
also necessary to impose restrictions on
the interstale movement of certain
articles from the infested arcas in order
Iu prcvcn! the artificial spread of lhc

publication of this document in the fruit Ny to noninf
Federal Register. Comments have been areas in other States. Accnrdmgly. itis
solicited for 60 days after publi nof y ag an to
this d and this final ablish Federal regulations for the

action will be scheduled for review so
that a final decument discussing
comments received and any
amendments required can be published
in the Federal Register as soon as
possible.

Written Commeits
Interested persons are invited to

purpose of preventing the artificial
spread of the Mediterranean fruit fly.

Sections 8 and 9 of the Plant
Quarantine Act (7 U.S.C. 161,-162)
contain authority to implement
regulations quaranlmmg any State,
Terntory‘ or District of the United
Slates‘ or any portion thereof, and

iting or restricting the movement

submit written the
final rule. Comments should bear a
reference to the date and page numbers
of this issue of the Federal Register. All
wrilten somments made pursuant to this

- document will be made available for
public inspection at the Federal
Building, 6505 Belcrest Road, Room 635,
Hyattsville, MD 2¢782, during regular
hours of business, 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays, in 2 manner convenient to the
public business {7 CFR 1.27(b}).

Background

The Mediterranean fruit fly, Ceratitis
capitate Wiedeman, is one of the
world's most destructive prs!s of

of articles from such quarantined areas
into or through any other State,
Territory. or District when the Secretary
of Agriculture or his delegate
determines, after s public hearing, that it
is necessary lo prevent the spread of a
dangerous plant disease or insect
infestation, new to or not theretofore
widely prevalent or distributed within
and throughout the United States. Under
sections 105 and 106 of the Federal Plant
Pest Act {7 U.S.C. 150dd, 150¢e] there is
authority for similar action wilhout a
public hearing for short periods of time
on un emergency basis. Also, under
sections 105 and 106 of the Fedecal Plant
Pest Act there is authority to take

not ificd in the

numerouns fruits and
especially citrus fruits. It can cause
serious economic losses. Heavy
infestations can cause complate loss of
crops, and losses of 25 to 50 percent are
nat uncommon. lts short life cycle
permits the rapid development of
serious outbreaks.

Infestations of the Medi fruit

regulations against any product, urticle,
or means of conveyance moving iate or
through the United States or interstate
and which thure is reason to believe is-
infested or infected by or containg a
plant pest. Purzuant to these authorities
m the Feder nl l’l.ml Pest Act, this

B 1i emergency

fly were found in California in areas of
Los Angeles County on June 5. 1980, aad
in areas of Santa Clars County on June
6, 1980, These areas remain infested at
this time. Thesc arcas are specifically
described in section 331.1 These
findings are based on trapping surveys
by inspectors of the U.S. Department of
Agriculture and State agencies of
California. Except for these infestations
in Cah!‘ormn and general infestations in

not known to occue in the United States.

"Exhibit B"

regulations for the purpose of preventing
the artificial spread of the
an fruit fly from the infested
fornia into uny noninfested
area in any other State, Territery, ot
District of the United States,

1f it appears that the Mediterroncan
Iruit fly will be cradicated before a
public hearing to set up regulations
ion 8 of the Plant
4 {7 U.S.C. 161 could
: held, then a public hearin
would not be scheduled and the subject
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regulations would be revoked efter
erudication has been achieved.
However, if it appears that the
regulations wouid be necessary ona
more extended basis a public hearing to
consider the implementalion of a
quarantine and regulations will be
scheduled under the provisions of the
Plant Quarantine Acl

Under § 331.1-1 the term “Stute” Is
defincd lo mean “Any State, Territory,
or Dislrict of the United States,
Including Pucrio Rico." Further. § 3911~
1 defines the term “Interstale” lo mean
“From any State into or through any
other State.”

Under the regulations rz;;ulamd
articles are prohibiled from moving
interstate from regulalzd areas excepl in

with ifi

be found to present a risk of J

the Mediterranean fruit fly. These would
havo to be determined by an lspector
on a case-by-case basis since it cannot
bo anticipated which such other
products, articles, or means of
conveyance, if any, could pmuenl such a
risk. There is auth

i on the
movement of the regulated articles
which are substantially the same as
thase which are imposed with cespect to
the interstate movement of such arlicles
under these emergency regulations and
there dou not appear to be any reasan
for d ion of any areas in

nonlisted products, lmcleu. or means of
conveyance as set forth in § 331.1~
1(k)(3} on sn emergency basis undcr the
provisions of §§ 105 and 108 of the
Federal Plant Pest Act. Howevez, it
appears that sdditional products,
nriicles, or means of conveyance presenl
such a risk, amendment of this rule to
inchude such items in the list of
regulated articles will be considered.
Section 331 1-2(a) provides that the

. The following products. articles, or
means of conveyance, other than those
articles listed in subsection (1) which
have been canned, or frozen below
—17.8°C. [0°F.), are designated in

§ 331.1-1(k) (1), {2) and (3} as lated

Deputy A shall listas a
regulated area each State, or each
portion thereof. in which the
Mecditerranean fruit fly has been found
by an inspeclor or in which the Deputy
Administrator has reason o believe that

articles: (1) Almond, apple, apricot,
avocado, Calamondin orange,
cantaloupe, chayote, cherries [sweet
and sowr), citrus citron, cucumber, date,
eggplant, fig, grape, grapefiuit, guava,
Japanese persimmon, kumquat, lemon,
llme. quual. mandarin orange

melon,
mounlain apple, natal plum, ncclarine,
olive, opuntia cactus, peach, pear,
pepper, pineapple guava, pomelo
(shaddock), poniforn guajava, plum.
prune, pumpkin, pyrifern guajava,
quince, rose apple, sour orange, Spanish
cherry (Brazilian plum), strawberry
guava, Surinam cherry, sweel orange,

- tometo {pink and red ripe), watermelon,
white sapote, yellow oleander (bestili);
(2) soil within the drip area of plants
which produce berries, fruits or
vegetables listed in category (1) and (3)
any other produch, article, or means of
conveyance, of any character
whatsoever, not covered in § 331.1-1{l)
(1} or (2), when it is determined by an
inspector that it presents a risk of
spread of the Mediterranean fruit fly
and the person In possession thereof has
actual notice that the product, article, or
means of convuylnce is subject to the
restrictions in the regulations.

Articles that are canned. or frozen
below —17.8°C. (0°F.) are not included
a8 regulated articles since the
Mediterranean fruit fly could not survive
under such conditions. Otherwise, based
on research and experience. it appears
that the articles listed in § 331.1~1(k} (1)
and (2) us regulated articles are the
articles that are likely to cause the
artificia) spread of the Mediterranean
fruil ly. However, other producls,

the N fruit fly is present, or
each portion of a State which the
Deputy A i deems y

California as regulated areas other than
the areas referred to above.

Section 331.1-2(b) provides for the
temporary designation of an area as a
regulated area without publication in the
Federal Register for short periods of
time if there is a basis for listing the
wrea as a regulated area under § 331.1-
2(a) and if the owner ot person in
possession Lhereof is given written
notice of such action. This appears to be
necessary in order to prevent a further
artificial spread of the Mediterranean
fruit fly untii 8 document imposing such

qui could be published in the
Foderal Register. There is authority for
these provisions under § 105 of the
Federal Plant Pest Acl, as discussed
above.

Section Ssul‘ 1-3 specifies condx!lom

to regulate b of its

the Medilerranean h'wl ﬂy or its

i bility for

from localities in which the *

Mediterranean fruit fly ocours.
Section 331.1-2(a) further provides

that less than an enlire State will be

designated as a regulated area only if

the Deputy Administrator determines

lhul ('l) the State llal adopted and is

or 1
which i lmpuuel restrictions on the
intrastate of the lated

regulated articles from regulated lrul.

Under § 331.1-3(a) & regulated article
is allowed (o be moved interatate from a
regulated area if & certificate or limited
permit were issued and attached in
accordance with §§ 331.14 and 331.1-7.

Under Federal domestic plant
E‘aanmtme programs there is &

fference between the use of

certificates and limited permits.
Certificates are issued for arlicles that
are eligible for unrestricted interstate

articles which are substantially the
same as those which are imposed with
respect to the interstate movement of
such articles under the emergency

fati and (2} the designali

of the ab of
pest risk prior to movement. Limited
its are issued for articles that
K use of a possible pest risk may be
moved mterslate only subject to further

less than the entire State as a regulated
area will be adequate to prevent the
artificial interstate spread of the
Mediterranean fruit fly. This would not
appeario lessen protection against the
spreud of the Mediterranean fruit fly
compared to the designation of the
entire State us 8 regulated area. It
appears that such Slate activities would
help confine infestations 1o the
regulated areas and eliminate the need
for designating larger portions of a Stute
as regulaled areas.

Only the areas specifically described
in § 331.1-2(c) are designated as
regulated arcas because of the
Mediterrancan fruit fly. Based on
trapping surveys, it appears that the
Mediterranean fruit fly occurs anly in
theso areas in California. Also, it
nppears that the Siato of (.Alenrnln has

to limited
areas, movement for limited purposes.
These distinctions also apply under
these emergency regulations.

Section 331.1-4(a) provides that a
certificate shall be issued by an
inspector for the movement of &
regulated article if {1) the inspector
determines that there is an approved
{reatment as outlined in § 331.1-9, and
that the article has been 86 treated to
dcstroy infestation, or the inspector

based on i of the
premises of origin that it is free of the
Mediterranean fruit fly; (2) the inspector
dctcnmnn thatitisto be moved in
P wlth any additi

8! y lo
prevent the spread of the Mediterranean
fruit Ny pursuant lo § 105 of the Federal
Plant Pesl Act; and (3} the inspector
deknmmca thal it is eligible for

articles, or means of y could

dandis

under all other
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Fedcral domestic plant quarantines and
regulations applicable to such article.
Based on research and field use in
previous outbreaks, it appears that the
treatments sct forth in § 331.1-9 for
certain of the regulated articles would
be adequate to destroy the
Mediterranean {ruit fly in most cases
without damage to the fruit. The
Department is not eware of trealments
for regulated articles which are not
specified in § 331.1-9 which are
adequate to destroy the Mednerranean
ing the d

was used in accordance with the
uest.

Certain determinations specified
abave concerning the issuance of limited
permits would be required to be made
by the inspector in consultation with the
Deputy Administrator. This provision is
designed to assure uniformily in
application of the provisions relating to
the issuance of limited permits.

It is antich d that most i

eligible for a limited permit fn
accordance with § 331.1-4(b). All of the
determinations under § 331.1-4 {a} and
{b). other than the determinations that
treatment requirements were met, are
limited to inspectors because of the
nature and complcmy of the

Further, witl
be monitored by inspectors in order to
assure complmnce with the treatment

movements of regulated articles would
be made pursuant to a certificate issued

These provisions are

desu,ned to assure that persons issuing

ceruhcales and limited permits are
dgeable with respect to the

fruit fly without d.
articles. Further, unlrcawd rcgulaled

after This is b in most
cases it would be impossible for an
to make a di ination that a

articles which an i
are from premises free of the
Mediterranean fruit fly would not likely
bre infested with the Mediterranean fruit’
fly or carry the Mediterranean fruit fly.
Accordingly, compliance with the
provisions in § 331.1-4(a) (including any
emergency measures as explained
below) appear adequate to allow the
unrestricted interstate movement ol'

regulated article would be eligible for
movement pursuant to a limited permit
or pursuant to & certificate without
treatment.

-It is further” anuclpaled that in most

requirements and-have agreed to comply
with them. Similar systems have been
successfully implemented under other
Federal domestic quarantine programs.

Scctions 331.1-4(d) and 331-5(b)
contain provisions for the withdrawal or
cancellation by an inspector of

vy

cases the imp of emergency

cer . limited permits, and

conditions would not be y for
the movement of articles pursuant to
certificates or limited yermus Huwever.

regulated articles without a sut

the i of any

for certi

upon a
determination that conditions for their
use under the regulations have not been
met. Procedural requirements

ing such withdrawals-or

risk of spread of the Medil Yrui!
fly.

Section 331.1-4(b] provides that a
limited permit shall be issued by an
inspector for the movement of a
regulated article if (1) the inspector, in
consultation with the Deputy
Administrator, determines (hnt itistobe
moved to a specified desti for

limited permits would have to be made
on a case-by-case basis, since it cannot
be anticipated what additional
emergency conditions might be

cancellations are set forth in these
sections.

Section 331.1-7(a} provides that
certificates and limited permits are

specified handling, utilization,
processing. or for treatment in
accordance with § 331.1-9 of the
regulations {such destination and other
conditions to be specified on the limited
permit}, when, upon evaluation of all of
the circumslam:es involved in each case,

itis d d that such will
not result in the spread of the

fruit fly b life
stages of the pest will be d yed by

y. if any. If it PP that quired at all times during the
general criteria can be loped to deal i to be 1y
with such d of hed to (he outside of the container
the lations governing i of ini; lated article, 2],
cer or limited permus. as auached to lhe anlcle itself if not ina
appropriate, will be or ly attached to the

The regulations in § 331. 1-4(:) allow
i and persons n the
business of growing, handling, or movmg
regulated articles to issue certificates
and limited permits. A person engaged
in such a business is allowed to issue
centificates and limited permits for the
movement of regulated articles if the
person has en!ered into a compliance

such specified handling, utilization,
processing or treatment: (2) the
inspector determines that it is to be
moved in compliance with any
dditional v

necessary to prevent the spread of the
Mediterranean fruit fly pursuant to § 105
of the Federal Plant Pest Act; and (3} the
inspector determines thut it is eligible
for such movement under ali gther
Federal domestic plant quarantines and
regulations applicable to such article. It
appears that these criteria would be
adequate to prevent the spread of the
Mediterranean fruit fly by the interstate
movement of such articles.

In addition, as noted above, the
destination of the regulﬂlcd article and
other it} are to be

with § 331.1-5
and lhereby agrees to cnmply with all of
of the
Any such person is authorized lo
exccute and issue a cemﬁca!e for (he

consignee's copy of the accompanying
waybill or other shipping document.
However, under the provisions of

§ 331.1-7{a). attaching the certificate or
limited permit to the consignee’s copy of
the accompanying waybill or other
shipping document will meet the
requirements of § 331.1-7{a) only if the
regulated article is sufficiently described
on the certificate, limited permit, or
shipping document to identify such
article. These requirements appear to be
necessary and adequate for

determinati d\mng,

interstate
article if such person hns treated such
regulated article to destroy infestation in
uccordance with the provisions in

$ 331.1-9 and the inspector has made
the determination that such article is
atherwise eligible for a certificate in
accordance with § 331.1-4( or il lhe
inspector has make the

concerning whether such
articles are eligible for such movement.
Seclion 331.1-7{b]} provides that the
certificate or limited permit for the
movement of a regulated article shall be
furnished by the carrier to the consignes
at the destination of the shipment. This
is dcsvgncd to assure the consignee that

that such article is eligible for a
certificate in accordance with § 331.1~
4(a) without such treatment. Also, any
such person is authorized to execute and
iasue a limited permit Im' interstate
ofar I article if the

stated on the limiled permit. This would

lnqpcctor. |n consultation with the
Deputy has made the

previde a record that could be checked
in order to determine that the orticle

de\ermlnmon that such article is

rnts for the of the
rcguh!cd arlicle had been met.

Section 331.1-3 also provides that
regulated articles are allowed to be
moved interstate from regulated areas
without certificates or limited permits
uriler certsin conditions.

Under § 331.1-3(b) a regulated article
may be moved to Huwaii without a
certificate or limited permit if not moved
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through any other State. As noted
_above, Hawaii is infested with the
Mediterranean fruit fly and it does nol
sppear thet the introduction of
additional Mediterrancan fruit flies .
would have any significant elfect on the
Infestation in Hawaii. Also, under
§ 331.1-3(b) a rcgulated article
originating from oulside-the regulated
areas may be moved interstate through

& regulated area wilhout a certificate or
Ilmnzd permit if moved directly through
the regulated area, if the point of origin
of the article ia clcarly indicated by
shipping documents, and if the identify
of the article has been maintained.
There doca not appear lo be a
significant risk that a regulated asticle
would become infeated with the
Mediterranean fruit fly or catry the
Mediterranean fruit fly under the
specified conditions.

Section 331.1-6(a) provides that any
person (other than a person avthorized
lo issue certilicales and limited permits)
‘who desires to move interstate a
regulated article accompanied by a
certificale or limited permit shall, as far
In advance as possible (should be no
less than 48 hours before the desired
movement} request an inspector 1o take
any necessary action under the
regulations prior to the movement of the
regulated article. Section 331.1-6(b)
{urther provides that such article shall
be assembled at such point and in such
manner as the inspector designates as
necessary 1o comply with the

of these lati These
ynwisionn appear to be necessary in
order for the Plant Protection and
Quarantine to have adequate notice to
arrange for the services of an inspector
and to facilitate inspections or other
actions to be taken pursuant to the

designaled as § 331.1 and marked
“{Reserved),” is hereby revised to read
as follows:

Subpart—Mediterranean Fruit Fly
Emergency Regulstions

3311 Restrictions on Interstate movement of
spevified articles

331.1-1 Definitions.

1.1-2 Regulated areas.

33133 Conditions governing the interstale.
movemen! of regulated articles from
reguluted arces.

33114 lssusnce and cancellation of
certificates and limitcd permits.

331.3-5 Compliance agreement and
cancellation thereol.

331.1-8 Assembly and inspection of
regulated articles.

3313-7 Attachmeni and disposition of
certificates and limited permits.

331.1-8 Costs and charges.

3311-8 Treatments.

Authority: Secs. 105 and 106, 71 Stat. 32, 71
Stat. 33; 7 U.5.C. 150dd. 150ee: 37 FR 28464,
28477, as amended: 38 FR 19141,

. . . . .

§331.1 Restrictions on nterstate

movement of -mclt!.‘ :

inspector or by a person operating under
a compliance sgreement, and which
repreacnts that such article is ehglble for
in with
§ 331.1«(e) of this subpart.
{b) Comphance mmvmznl. A wnuen
Plant Pr and
Quarnntine and « person engaged in lhe
business of growing, handling. or moving
regulated articles, wherein the person
agrees to comply with the provisions of
this subpart and any conditions imposed
pursuant thereto,
(c) Deputy Administrator. The Deputy

“Administrator of the Animal and Plant

Health Inspection Service, U.S.
Department of Agriculture for the Plant
Proteclion end Quarantine, or any
officer or employee of the Department to
whom authority 1o act in his/her stead
has been or may hereafter be delegated.

(d) Inspector. Any employee of Plant
Proteclion and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, or other
person, authorized by the Deputy
Administrator in accordance with law to
enforce the provisions of the regulations
in this subpart.

‘(e) From any State into or

(a) Notico of emergeny
Pursuant 1o the provisions of §§ 105 and
106 of the Federal Plant Pest Act (7
U.S.C. 150dd, 150ce), the Secretary of
Agriculiure hereby cstablishes
emergency mgulsnnns governing the

through any other State.

{0) Limited pérmit. A document which
is issued for a regulated article by an
inspector or by a person operating under
a compliance agreement, and which

that such lated article {s

articles specified in 5 331.1-1(k) of this
subpart from regulated arca in
California specified in § 331.1-2(c) of
this subpart, in order to prevent the
artificial spread of the Mediterranean
fruit fly (Ceratitis capitota Wiedeman),
a dangerous insect of fruits and
vegetables and not herelofore widely
prevalent or distributed within and
throughout the United States.

{b) Restrictions on interstate

regulations.

Section 331.1-8 states that the
services of shall be furnished
without cost. but that the U.S.
Department of Agriculture will not be

responsible for any other costs or
charges incident to inspeclions or
compliance with the provisions of the
regulations. This refiects the policy of
Plant Prolection and Qua-antine with
respect lo these malters based upon the
funds available to the Department for
such se.

of

of regulated orticles. No
common carrier or other person shall
move interstate from any regulated area
any regulated article except in
accordance with the conditions
prescribed in this subpart.

§331.1-1 Definitions.

Terms vsed in the singular form in this
subpart shall be construed as the plural
and vice versa, as the case may
d d. The foll g terms, when

o
@

1
"'Dep\llyAdmmmlrnmr. “inspector,”
and "Plant Protection and Quarantine.”
In addition, § 331.1-1 contains
definitions of the terms “move™ and

“person” which are in with

used in this subpart, uhall Le canstrued,
respectively, lo mean:

{a} Certificate. A document which is
issued for a regulated erlicle by an

provisions in the Plant Quarantine Act
nnd the Federal Plant Pesl Act.
Under the circumstances referred to
above, “Subpart—Mediterranean Pruit
Fly” in 7 CFR Part 331, which was

*Any properly identified inspecior is sutharized
10 stop snd inspect persuns und means of
conveyance, and o seize, Quarantise, treul, apply
other remediul mrasures to. ay. of atherwise
dispose of regulated articles as provided in section
105 of the Federal Plant Pest Act {7 U.5.C. 150dd).

eligible for interslate movement in
accordance with § 331.1-4(b) of thia
subpart.

(8) Moved (movement, move).
Shipped. deposited for transmission in
the mail, otherwise offered for shipment.
received for transportation, carried, or
otherwise transported, or moved, or
allowed to be moved, by mail ot
otherwise.

(h) Person Any individual
par
aocxely. lssocmhon. or other orgamzed

[il Planl Pratection and Quarantine.
The organizational unit within the
Animal and Plant Health Inspection
Service, U.5. Department of Agriculture,
dclega(ed responsibility for enforcing

of the Plant Q ine Acl.
the Federal Plant Pest Act, and related
Icgistation, and quarantines and
lati leated th d

(i) Regulated area. Any State, or any
portion theeeol, listed as a regulated
area in § 331.1-2(c), of this subpart, or
otherwise designated as a regulated
area in accordance with § 331.1-1{b) of
this subpart.

(k) Regulated articles.

(1) The following fruits, vegetablea
and berties: almond, apple, apricot.
avocado, Calamondin orange,
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canlaloupe, chayote, cherries [sweet
and sour), citrus citron, cucumber, date,
eggplant, fig, grape, grapefruit, guava,
Japanese persimmon, kumguat, lemon,
hme. loquat, mandarine orange

}. melon, )
mountain apple, natal plum, neclarine.
olive, opuntia cactus, peach, pear,
pepper, pineapple guava, pomelo
{shaddock), poniform gua java, plum,
prune, pumpkin, pyrifern guajava,
quince, rose apple, sour orange, Spanish
cherry (Brazilian plum), strawberry
guava, Surinam cherry, sweet orange,
tomato {pink and red ripe), watermelon,

(2) The designastion of less than the
entire State as e regulated area will
otherwise be adequatc lo prevent the
artilicial interstate apread of the
Mediterranean fruit {ly.

(h) The Dcpn(y Admnmslnlor or an

any nonrcgulaled area in'a State as a
regulated area in accordance with the
crileria specified in paragraph (a) of this
section for listing such area. Written
notice of such demgnnllon shall be given
to the cwner or person in possesslun of
such d area and,

wnlh Almnden F.xprenwny (G-8). then
G-

8) toits Inleruechun with Branham Lane,
then southweslerly on Branham Lane to
its intersection with Camden Avenue,
then northwesterly on Camden Avenue
10 County Road G4, then northwesterly
on County Road G4 to its intersection
with Cempbell Avenue, then westerly
on Campbell Avenue to Prospect Road,
then westerly on Prospect Road to its
with S le
Road, lhen northerly on Sanlogal

the interstate movement of any
lated articles from such area shall

white sapote, yellow oleander (bestill),
Except that the lists does not include
any fruits, vegetables, or berries which
have been canned, or frozen below
—17.8°C. (0°F.);

{2) Soil within the drip area of plants
which produce the fruits, vegetables, or
berries listed in paragraph (k)(1) of this
section, and )

{3) Any other product, article, or
means of conveyance, of any character
whatsocever, not covered by
uubpnragmphs {1} or (2) of lhis

h, when it is d d b)
mspec(or that it presents a risk of
spread of the Mediterranean fruit fly
and the person in possession thereof has
actual notice that the product, article or
means of conveyance s subject to the
restrictions of this section.

(1) State. Any State, Territory, or
District of the United States, including
Puerto Rico.

$33t.1-2 Regulated areas.

(a) Except as otherwise provided in
paragraph {b) of this section, the Deputy
Administrator shall list as a regulated
area in paragraph {c} of this section,
each State, or each portion thereof, in
which the Medilerranean fruit fly has
been found by an inspector or in which
the Deputy Administrator has reason lo
believe that the Mediterranean fruit fly
is present, or each portion of a State
which the Deputy Administrator deems
necessary to regulate because of its
proximity to the Mediterranean fruit fly
or ils inseparability for quarantine
enforcement purposes fromlocalities in
which the Mediterranean fruit Ny
occurs, Less than an entire State will be
designated as a regulated area only if
the Depuly Adminiatrator deterimines
that:

(1) The Slnle has ndnpled and is

y an

whlch lmposen rcslnc(lons on lhe
4

be subject to the applicable provisions
of this subpart. As soon as practicable,
such area shall be added to the list in
paragraph (c) of this section or such
deugnalmn shnll be terminated by the

yvalc Road to its intersection with
Remington Drive, then easterly and
northerly on Remington Drive to Fair
Oaks Avenue, then northemly on Pair
Oaks Avenue to its intersection with
State Highway 237, then easterly on
§lale Highway 237 to the point of

Deputy 4 oran
and nohce thereof shall be given to the
owner or person in possession of the
area.

(c} The aress described below are

designated as regulated areas:

California

Los Angeles County. That porlion of
Los Angeles County bounded by a line
beginning at a point where Simi
anley—San Fernando Valley Freeway

5, then h

Interstate 5 to its intersection with Vnn
Nuys Boulevard, then southerly on Van
Nuys Boulevard to its intersection with
Valley Vista Boulevard, then easterly on
Valley Vista Boulevard to its
intersection with Beverly Glea
Boulevard, then southerly on Beverly
Glen Boulevard to its Inlersection with
Longview Valley Road, then due south
on an imaginacy line from said
intersection to Mulholland Drive, then
westerly on Mulholland Drive to its
intersection with an imaginary line
projected due north to the southemn end
of Fallbrook Avenue, then northerly on
said imaginary line 10 its junction wi

.
§331.1-3 Conditions govemning the
interstate movement of reguiated articles
fromregulated areas.®

Any regulated article may be moved
interstale from any regulated area only
if moved under the following conditions:

(a) With a certificate ot Jimited permit
issued and attached in accordance with
§8 331.14 and 331.1-7 of this subpart; or

{b) Without a certificate or limited
permit, if

{1} Moved to Hawaii without moving
through any other State; or

(2)(i} Moved directly through any
regulated a.ea; and

(ii) The article originated outside of
any regulated area; and

(iii} The pmnl of oﬁgln of lhe article is
clearly indi d b;
and its identity has been  maintained.

$331.1-4 Issuance and cancellation of
certificates and limited permits.

(a) A certificate shall be issued by an
inspector for the movement of a

Fallbrook Avenue, then northerly on
Fallbrook Avenue to its end, then due
north on an imaginary line from the
north end of Fallbrook Avenue to the
Simi Valley—-San Fernando Valley
Freeway. then easterly on the Simi
Valley—San Fernando Valley Freeway
(including portions of said Freeway that
are proposcd) to the point of beg(nninf.
Sonta Clara County. Thalt portion of
Santa Clara County bounded by a line
beginning at a point where State
Highway 237 intersects Interstate 660,
llmn southerly on Interstate 680 to its

of the

with U.S. Highway 101, then

horly

articles which are lly the
eame a8 those which are imposed with
respect to the interstate movement of
such articles under this subpart; and

on U.S. Highway 101 to its
intersectinn with Capilol Expressway
[G-21), then westerly on Capitol
Expressway (G-21) lo ite intersection

lated article if such inspector:

(1)(i) Determines that it has been
treated under the direction of an
inspector* in accordance with § 331.1-9
of thia subpart; or

(i) D besed on i of
the premises of origin that it is free from
Mediterranean fruit fly; and

(2) Determines that it is to be moved
in compliance with any additional

diti y lo
prevent the spread of the Mediterranean
fruit ly pursuaat to section 105 of the-

*Requis undor el other spplicable Fedarat
domeslic pl-m quarantines and regulations mest
be mel.

alo

il be i
ordor lo assure mplum with m-lumm ia
this subpart,
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Federal Plant Pest Act [7 U.S.C. 350dd)*;
an

{3) Determines that it is ehgib]e for
unrestricled movement under sll other

certificate in accordance with paragraph
(a} of thia scction without such
{reatment. Any such person may
execute and issue a hmued permit. for

Federal d ic plant g incs and
regulutions applicable 1o such article.
(b) A limited permit shall be issued by
an inspeclor for the movement of a
regulated article if auch &

article when the Inlpcclur has made the
determination that such article is
eligible for a limiled permit In

J with p h (L) of this

(1) Determines, in consultation with
the Deputy Administrator, that it is to be
moved 1o a specilied destination for
specified handling, utilization,
processing, or for {reaiment in
accordance with § 331.1-9 of this
subpart {such destination and other
condilions to be specified on the limited
permit), when, upon eveluation of all of
the circumstances involved in each case,
itis d ined that such will
not result in the spread of the
Mediterranean fruit fly because life
stages of the pest will be destroyed by
such 'pecil'led handling, utilization,
processing or trcalment;

(2) Determines that it Is to be moved
in it w1lh any addi

to
prevent the spread of the Mediterranean
fruit fly pursuant to section 105 of the
Federal Plant Pest Act {7 U.5.C. 150dd);
an

(3) Determines that it is eligible for
such movement under all other Federal
domestic plant quarantines and
regulations applicable to such article.

(c} Certificates and limited permits for
vse for shipments of regulated articles
may be issued by an inspector or any
person engaged in the business of
growing, handling, or moving

1

section.

{d) Any cerlificate or limiled permit
which has been issued or authorized
may be withdrawn by an inspector if
such inspeclor determines lhat the
holder thereof has not comphed with
any dition under the ! for

as promptly as circumstances permit,
Any person whose compliance
agreement has been canceled may
appeal the declsion, in wriling, to the
Deputy Administrator within ten (10)
days after receiving written notification
of the cancellation. The appeal shall
state all of the facts and reagons upon
whk:h the person relies to show lhul (he
was glully
led. The Dej puty Admini
shall grant or deny the appeal, in
writing, staling the reasons for such

as promptly as
permit. If there is a conflict aa to any

the use of such document. The reasons
for the withdrawal shall be confirmed in
writing as promptly as circumstances
permil. Any person whose certificate or
limited permit has been withdrawn may
appeal the decision in writing to the
Deputy Administrator within ten {10}
days afler receiving the wrilten
notification of the wilhdrawal. The
appeal shall state all of the facts and
reasons upon which the person relies to
show that the certificate or limited
permit was wrongfully withdrawn. The
Deputy Administrater shall grant or
deny the eppeal, in writing, stating the

ial fact, a hearing shall be held to
resolve such conflict.

§331.1-6  Assembly and Inspection of
regulated articles,

(a} Any person [other than a person
authorized to issue certificates or
limited permits under § 331.1—-4(c) of this
subpart), who desires to move interstate
a regulated article accompanied by a
certificate or limited permit shall, as far
in advance as possible {should be no
less than 48 hours before the desired

), request an insp Tto
take any necessary action under this
subpart prlor to movement of the

lated article.

reasons for such decision, as p
as circumstances permit. It there is &
conflict as to any material facl, a
hearing shall be held to resolve such
conflict.
§331.1-5 Compliance agreement and
canceliation thereof,

[a) Any person engaged in the

of g

articles provided such person is

operaling under a compliance

agrecment. Any such person may

execute and issue a certificate for the
ofa |

article if such person has treated such

regulated anlicle to deslroy infestation in

accordance with the provisions in

§ 331.1-8 of this lubpatl and xhe

ng, handling. or moving
regulaled articles may enter into a
compliance agreement to facilitate the -
movemen! of regulated articles under

(b) Such article shall be assembled at
such poml nnd in auch manner as lhe

comply with the requlremenll of (hxs
subpart.

§311.9-7 Attachment and disposition of
certificates and limiied permits.
(a) A urllficale or limited permit
d for the i
a regulated article, at all times durmg
such movement, shall be securely
hed to the outside of the container

d article, securely

i the
hed to the article itself if not in a

this subpart.* The i 8!

shall be a written b a
person dinsuchab and
the Plant P, ion and Q i

or securely atlached to the

wherein the person agrees to comply
with the provisions of (hls subpart and

inspector has made the d i

that such article is otherwise eligible for
a certificate in accordance with
paragraph (a) of this section; or if the
inspeclor has made the delermination
that such article is eligible for a

$Seclion 105 of the Federal Plant Pest Act (7
U.S.C. 1504d) provides, among other things, that the
Secrelary of Agriculture may, whenever b deems it
Becessary #8 an emergeincy measure in order to
prevent the disseiunation of any plant pest new (o
of nut therelofnre known to be widely prevalent or
digtribuled within and throughout the United Stalos
Quarantine, 1. apply other femedial
tes 1o, destroy, or oltherwise dinpase of, in
sich manner as ke deems uppropriate, any product
of atticle of any character whatsoever. of meins of
convuyunce, which is moving inta or through the
Unbed at nterstnte, und which he has reason
1o helivve i aled o infecled by or containg any
such plunt peat,

any
thereta.
(b) Any )| may be

consigrec's copy of the accompanying

waybill or other shipping document;

Provided however, That the

requirements of this section may be met
b

by ing the certificate or limited

canceled arally or in wriling by the
inspector who i is supervising its

er the i
finds that such person has failed lo
comply with the provisions of this
subpart or any conditions imposed
pursuant thereto. If the cancellation is
oral, the decision and the reasons
therefore shall be confirmed in wriling,

¢ Compliunce Agrccment forme are available
withoul charye from the Deputy Administeator,
Plunt Prolection and Quarantine. Animal and Plant
Jlealth Innpu tion Service, Federal Buikling,
ityuttaville, MD) 20702, and from local office of the
Punt Protection and Quarantine. (Local offices are
Hated in telephone directorics.)

permil to the consignee's copy of the
waybill or other shipping document only
if the regulaled article is sufficiently
described on the certificates, limited
permil, or shipping document to identify
such article,

{b) The certificate or limited permit for
the movement of a regulated article
shall be furnished by the carrier to the

*nspectors are assigned ta local offices of the
Flunt Protection and Quarantine which are listed in
telephona directories. Infurmation cancerming such
locul offices may also be obtained from the Deputy
Administrator, Plant Protection and Quarantine,
Animul and Plant Health Inspection Service,
Federal Building, Hyattavills, MD 20782,
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' congignee at the destination of the
shipment.,
$331.4-8 Costsand
‘The services of the inspector shall be
furnished without cost. The U.S.
Department of Agriculture will nol be
nsponnhle for any cos!s or chargn

the shipper belicves nccessary. It is common
to perform pretreatment conditioning. For
example, it is the practice to condilion
eguplunt at 43.3°C. {110°F.) at 40 percent
relative humidity for 8 10 8 hours.

{e] Apple, apricot, cherry, grape,
peach, pear, and plum:
with 32 g/m* methyl

or
with the provmons of the quarantine
and regulations in this subpart, other
than for the services of the inspector.

$331.1-9 Trestments.

Treatment for regulated articles shall
be as follows:

{a) Avocado:

Fumigation with methyl bromide at
normal atmospheric pressure with 32 g/
m? for 4 hours at 21°C. (70°F.) or above
followed by telrigeration for 7 days at
7.22°C. (45°F.} or below. The 7 day
period may include up to 24 hours
precooling time. Time between
fumigation and start of cooling not to
exceed 24 hours, but must include at
least 30 minutes aeration.

{b) Bitter melon, citrus citron,
grapefruit, lemon, mandarin orange
{tangerine), and orange:

Fumigation with ethylene dibromide
{EDB) at normal atmospheric pressure.

Dosage as follows:

Faltloadin chambes  Dosage of ECB in p/m*for 2
hes.

bromlde a1 21°C. (70°F.} or above

(chamber load not 1o exceed 80 percent

of volume) and at normal almosphenc
) .

Agricultural Marketing Service

7 CFR Part 928

Papayas Grown In Hawall

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action would permita
producer to handle 100 pounds of
papayas he or she produces direct to
consumers during any one day for home
use and not for resale exempt from

of the order

as
set forth below.
N cerlain
Rk regulatmg the handling of papayas
ey grown in Hawaii.

210U e 4 TayS #1055 -2.7°C. 13°-37F ) O

1 days & 333°-8.3°C. (3147 F}.
4 days o 1.11°-4.44°C. (38°4OF ) or
6 days 61 50'-839°C. ((1-4TF) o
10 dnys ot 8.68°-1333°C. (48°S6°F).
QPOWE o 3 days 21 6.11°-833°C, T’ 41F ) 0

8 days o1 8.88°-13.33°C. (40°-56°F ).

2 howrs..—.

EFFECTIVE DATE: August 28, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975. The'Final
Impact Statment relative to this final

Minimum concentrations for above
fumigations.

{25 g minimum gas concentration at
first % hour.}

{18 g minimum gas concentration at 2
or 2% hre)

{17 g minimum gas concentration at 3

1.}

Aerate all fruit at feast 2 hours

followmg fumigation. Time lapse

155°-205°C. 21°C. o above

QUF.or

above)

Hkolens .. -10g .g

Wiore than 23% tat lose hen 12¢ 109
5.

%ormve . g 12g

and start of cooling
not to exceed 24 hours,

Note.—Some varieties of fruit may be
Injured by the 3-hour expasure. Shippers
should test lreat before making commercial
shipments.

q

() Cucumb
with ethyl

Fon:ed cxrculahon in !he fumlgaunn
for % hour I

and then placed in a well ventilated

area.

{c} Tomato:

Fumigation with methyl bromide at
normal atmospheric pressure with 32 gf
m? for 3% hours at 21°C. (70°F.) or
above.

{d) Bell pepper, eggplant, tomato, and
zucchini squash:

Heat the article by saturated water
vapor at 44.44°C, (112°F.} unti}
approximate center of srticle reaches
44.44°C. (112°F.), and maintain at
44.44°C. (112°F.) for 8% hours, then
immediately cool.

Note.—Commodities should ch)les!ed by

dibromide

rule is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’s Memorandum 1855 to
implement Executive Order 12044, and
has been classified “not significant.” On
June 30, 1980, notice was published in
the Federal Register {45 FR 43789)
Inviting written comments on &
propased amendment to the rules and
regulations (Subpart—Rules and
Regulations; 7 CFR 928.100-928.160)
currently effective pursuant to the
applicable provisions of the marketing -
agreement and Order No. 928 {7 CFR
Part 928), regulating the handling of
papayas grown in Hawatii. None were
received. This program is cifective
under the Agricultural Marketing

(EDB) at normal
with 8 g/m? for 2 hours at 21'C {70°F.) or
above,

(8} Apple, apricot, Cal.

Act of 1837, as amended {7

usc. 601-674).
The amendment of said rules and
di fations was led by the

grange, cherry, citrus citron, grape,
grapefruil, mandarin orange, nectarine,
peach, pear, plum, prune, sour orange
und sweet orange:

Cold treat the article according to one
of the following:

10 days at 0°C. (32°F) or below
11 days at 6.55°C. {33°F.} or below
12 days 8t 1.11°C. [34°F.) or below
14 darys 81 1.86°C. (35°F.) or below
16 days at 2.22°C. (38°F.) or betow
Done at Washington, D.C., this 25th day of
July 1980.

Papaya Administrative Committee,
established under the order as the

agency to administer its terms and
provisions.

Section 828.58 of the erder provides
that the committee, with the approval of
the Secretury, may estalilish a rule
regarding special purpose and minimum
quantity exemption of papayas. Such
section also provides that the committee
shall, with the approval of the Secretary,:
prescribe such rules, regulations, and
safeguards as it may deem necessary to
assure compliance.

The amcendment would allow any

to apply to the conunitice lo

the shipper al the 44.44°C. (l 12°F. Jerry 1ill,
p s A
to lho bdore 1 g:ﬂ:?;,_ ¥ for:

are
conditioning in optional. Such conditioning la
;h: n-ponmb‘lhly of the .hlppcr and would
wil

1¥R Doc. 80-227%2 Filed 7-28-00. 8:43 am},
DILLING COOE 3410-34-M

handle papayas he or she produces
direct to consumers exemp! from the
provisions of § 928.41 {ussessmenta),
§ 928.52 {issuance of regulalions},



B8

51755

Rules and Regulations

Federsl Reglstor
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This section of the FEDERAL REGISTER
contalns regulatory documents having
gencral applicability and legal effect, most
of which are keyed 10 and codified in
the Code o! Federal Reguiations, which is
published under 50 titles pursuanl 10 44
USC. 1510,

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books aro listed in the
first FEDERAL REGISTER issue of each
month,

OFFICE OF PERSONNEL
MANAGEMENT

5CFRPart410

Tralning

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

v: This d h
implementing regulations of the
Government Employees Tralning Act
which prohibits the use of appropriated
{unds for training in non-Government
facilitics that advocate the overthrow of
the Government by vislence or force
and through individuals about whom
there exists a reasonable doubt of their
loyalty to the United States.

EFFECTIVE DATE: Scptember 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Ms. Constance Guitian, Training Policy
Division, [202] 653-6171.
SUPPLEMENTARY INFORMATION: On April
11, 1980, the Office of Personnel

M Blished q

the

regulations (45 FR 24899] to eliminate an
cbsolete reference 1o checking the
Altorney Gencral's list for
organizations, and the need to request
clearances fram the Office of Personnet
Management and to administer an
affiduvit of loyalty for individua

§410.504 Prohiblton of training through
facilities

overthrow of the Government by force or
ence.

The head of the sgency shall meke the
determination that payments for training
by, in, or through a non-Government
facility are not in violation of section
4107(a] (1) and (2) of Title 5, United
States Code.

(S U.S.C. 4101 &f 30q.}
§FR Doc. 80-23541 Filed 6-4-00; 843 am
BILLWG CODE 6325-01-M

D.C. 20013 (202) 447-7633, The Final
Impact Statement describing the options
considered in developing this final rule
and the impact of implementing ‘each
oplion {5 avallable on request from the
above named individual.
BUPPLEMENTARY INFORMATION: The
program title and number from the
"Calalog of Federal Domestic
A " is Collon
Stabilization, 10.052, This action will not
have a significant impact specifically on
area and ily devel

DEPARTMENT OF AGRICULTURE

Animal and Plant Heaith inspection
Service

7 CFR Part 331

Mediterranean Frult Fly

Correction

In FR Doc. 80-22792 eppearing on
page 50318 in the issue for Tucsday, July
29, 1980; on page 50321, second column,
footnote 2 was omiited, please insert the
following under footnote 1:

*Regul the of
live Medi fruit flies in
forcign commerce gre contained in Part 330 of
this chapter.

BILLING CODE 1305-03-M

Agricultural Stabilization and
Conservation Service

7CFR Part 722
{Amend. 71

Marketing Quota Regulations and
Recordkeeping for the

Therefore, review as established by
OMB Circular A-85 was not used to
assure that units of Jocal government are
informed of this action. This final action
has been revlewed under pmceduma

1855 1o Implemenl Executive Order
12044, and has been classified as *‘not
significant”™,

Ray V. Fitzgerald, Administrator,
ASCS, has determined that a situation
exists which warrants publication
without opportunity for a public
comment period on this finel action
because the computation of the penalty
rate is prescribed by law and no
vurlation {s permitted. Further, pursuant
to the administrative procedure
provisions in 5 U.S.C. 553, it is found
upon good cause that notice and other
public procedure with respect to this
emergency final action are
Impracticable and contrary to the public
Interest; and good cause is found for
making this final action effective less
than 30 days after publication of this
document in the Federal Register.

Seclion 347{c) of the Agricultural
Act of 1938, s amended,

1972 and Succeeding Crops of Extra-
Long Staple Cotton

Commicnts were invited from the public,
but none were rcccwl.d.

AGE Agricultlural Stabilization and
Conservation Service.
ACTION: Final rule.

lpeclﬂcs that the rute of penalty for
exceeding the farm marketing quota
with respect to each crop of extra long
staple cotton shall be the higher of 50
percent of the parity price as of June 15
of the calendar year in which the crop is

The Office of P

q

P d or 50 percent of the support

has determined that this Is a s,
regulation for the purposes of E.O.
12044,

Oflice of I'ersonnel Munugement,

Beverly M. Jones,
Issuonce System Munager.

Accordingly, the Office of Personnel
Management revises § 410.504 of Title 5,
Code of Federal Regulations, to read us
foltows:

This rule the rate
of penalty for exceeding the furm
markeling quota applicable to the 1980
crop of extra long staple cotlon as
prescribed by the Agricultural
Adjustment Act of 1938, as amended.
EFFECTIVE DATE: August 5, 1080,

FOR FURTHER INFORMATION CONTACT:
Charles |, Riley. Production Adjustment
Division, ASCS, USDA, 3644 South
Building. P.O. Box 2415, Washington,

price for exlra long staple cotton. The
parity price effective for June 15 as
determined by the Crop Reporling Board
of the Economics, Statistics, and
Cooperatives Service of USDA and .
published in “Agricultural Prices” dated
may 30. 1980, was 172.0 cents per pound
and the extra long staple cotton loan
rate applicable for the 1880 crop is 83.5
cents per pound.
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through 319.37-14) published in the
Federal Register on May 13, 1980 (45 FR
31572-31587), contain proh and

search of the scientific literature and
contacted the Government of Jamalca
ing this matter. Based on a

restrictions on the importation of certain
classes of nursery stock, and certain
other classes of plants, roots, bulbs,
eeeds, and other plant prod: These

report in the scientific literature, The
Farmer: Vol. 79, No. 3, pp. 57-60 [1874),
and information supplicd by the

regulations became effective June 15,
1980.

These regulations, among other things,
provide in i 319 37-2{n) lhat needs ot
Cocos nucife are p d
from being imported into the United
States from all foreign countries and
localities unless imported without husks
or without milk in accordance with
specified provisions or unless imported
from Jamaica under conditions set forth
in § 318.37-5(g) of the regulations. Prior
to the effective date of this document
these regulations prohibited the
importation from Jamacia into the
United States of sceds of Cacos nucifera
of the Maypan variety (= F: hybrid,
Melayan Dwarf x Panama Tall) salely
because of the occurrence of lethal
yellowing disease in Jamaica. Lethal
yellowing disease could destroy coconut
palms and other palms if introduced into
mas of the United States where it does

Sechon 318 37—5[3) of the regulau«:lx:s

impnrlauon of seeds of Cnco: nuctfem
of the Malayan dwarf variety based on
the finding that such saeds are resistant
to lethal yellowing disease. Prior to its
amendment by this document the
provisions in § 319.37-5(g) of the
regulations provided that: “Any seed of
Cocos nucifera {coconul) at the time of
importation or offer for importation !nlo

of Jamaica it has been
determined that the Maypan variety
{=F, hybrid, Malayan Dwarf x Panama

varieties could be carriers of lethal
yellowing discase even though they are
resistant to lethal yellowing discase.
Seeds are not carricrs of this disease.

$312.37-8 [Amended)
Accordingly. § 319.37-5(g) of the
regulations in “Subpart-Nursery Stock,
Plants, Roots, Bulbs, Seeds, and Other
Plant Products,” Chapter 11, Title 7 of

Tall} is also to lethat yellowing
disease. Further, there are no reusons te
prohibit the importation of seeds of such
Maypan variety if imported pursuant to
similar procedures allowed for seeds of
the Malayan dwarf varicty. As with the
sceds of the Malayan dwasf variety a
determination as lo whether sceds are
of such Maypan variely cannot be made
upon inspection at the time of
importation, However, as with the case
of the Malayan dwarf variety a
determination as te whether seeds are
of such Maypan variety can be made
based on visual examination of parent
stock because of the physicat
characteristics of the parent stock.

‘We have been advised by the
Government of Jamaica that Jamaica
will provide a certification program for
seeds of Cocos nucifera of lhe Maypan
variety (=F; hybrid, Malayan Dwarf x
Panama Tall) similar to the current
certification program for seeds of the
Malayan dwarf variety. Therefore, the
provisions in § 318.37-5(g) of the
regulations are amended by
document to sllow the impartation of
seeds of Cocos nucifera of such Maypan
variety if at the nme of 1mpurlahon they

the Code of Federal Regulations {7 CFR
319.37-5{g}] is amended by adding “or
Maypan variety [=F, hybrid, Malayun
Dwarf x Panama Tall}” immediately
sfier the words “Malayan dwarl
varicty” and by inserting the word “is"
in lien of the word “are.”
{Section 106; 71 Stat. 33 {7 U.S.C. 150ce):
sections §, 7, and 9: 37 Stat. 318, 317, and 318
{7 U.S.C. 159, 160, 182); 37 FR 28464, 28477, a8
amended: 38 FR 19141}

Done at Washington, D.C., this 6th day of
August 1980.
Harvey L. Ford,
Deputy Administralor. Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.
1FR Doc. 30-24138 Filed 8-11-80; £:43 am]
BILLING CODE 3410-34-M

7 CFR Part 331

Mediterranean Frult Fly

Correction
In FR Doc. 80-22792 appearing on
page 50318 in the issue of Tuesday, July
29, 1880, make the following corrections:
{1) On page 50320, third column, in the

the United States shall be

by a phytosanilary certificate of

inspection which shall contain ﬂl}l‘a
1d; 1 declaration that

such seed was found by the plant
protection service of Jamaica to be of
Malayan dwarf variety {vtv)uch is

are r d by a phytosanitary first line of the first corplete paragraph,
certificate of € an ions 331.1-4(d) and 331-5(b) .

that the seeds were  gh0,1d have read “Sections 331.1-4(d}
found by the plant protection service of  g4p4 331.1-5(b) .

Jamaica to be of such Maypan variety
based on visual examination of the
parent stock, It should also be noted
that the secds of such Maypan variety
for tmportation from Jamaica are sub)ecl
to additional general requil

to lethal yell
based on visual examination of the
parent stock.” Jumaica is the only
country or locality known te provide
such certification for seeds of Cocos

the regulations, l.e., requirements
concerning permits, inspection,
phytosanilury certificates of inspection,
growing media, approved packing
m:non.xl . marking and |den(1!y. arrival

d articles

uccompanylng restricted articles,
i and costs and charges for

and ports of

nucifera.
The D of Agricull
Consumer Scrvxcca of the State of
Florida req d that the p b
$ 318.37-5(g) of the lations be

amended to allow the importation of
seeds of Cocos nucifere of the Maypan
variety (=F; hybrid, Malayan Dwarf x
Panama Tall) under conditions similar
to those allowed for the Malayan dwarf
variety, This requesat was based on the
assertion thal such secds are resislant to
lethal yellowing disease.

Pursuanl m 18 rcqucst Phnt

and
enlry {sece 7 CFR 318.37 lhruugh 319.37-
14).
For informational purposes it should
further be noted that plunts, olhcr lhdn
sceds, of Cocos ifera of the N

{2} On page 50321, third column, in the
ﬁﬂh line of paragraph {j} of § 331.1-1,
- in accordance with § 331. l-l(b] of
" should have read *. .
acr.ordanca with § 331.1—2[b) of..."
(3) On page 50323, third column, the
bold face section heading designated
*§ 311.1-7" should have been designated
*§331.1-7",
BHLLING COOE 1506-01-4

Agricultural Marketing Service
7 CFAParts 918 and 917

Nectarines and Fresh Pears, Plums,
and Peaches Grown in California;
Expenses and Rates of Assessment

Aorieuliurs] Mark

dwarf varicly and the Maypan variety
(=F. hybrid, Malayan Dwarf x Panama
Tall} are not allowed 1o be imported
lmm )umulcu under the specified

plants of these

ng Service,
USDA.
ACTION: Final rule,

SUMMARY: Thess actions authorize
expenses and rates of assessment for
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FR 54302-54304). The regulations and
the amendments thereof became
effective on the dates of publication.
For the purpose of preventing the
artificial spread of the Mediterranean
fruit fly to noninfested areas in the
Uniled Statcs, the regulatios
the interstale movement from the
regulated areas in Los Angeles County
and Santa Clara County in California of
arlicles designated as regulated articles.
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(e} R dless of an p )y 's I} i Servh:e I'ur Plant Prolec!lon
f has and Q has d d that an
no rlahl 1o transfer wilh his or her emergency |ilunhon exists which
unless the al in the without
competitive area losing the function is for a public period
separation or demotion. on this final action because of the
(5 US.C. 1302, 3500) possibility that Mediterranean fruit fly
1P Doc. 80-30111 Pled $-13-80: 8:48 s} could be spread artifically to
BALLING CODE 6325-01- nomnfenled areas of lhe United Statea.
This si diate action
ta belter control the spread of this pest.
DEPARTMENT OF AGRICULTURE Further, pursuant to the

Animal and Piant Health Inspection
Service

7 CFR Part 331

Mediterranean Frult Fly; Regulated
Area, Expansion

AGENCY: Animal and Plant Health

Inspection Service, USDA.
ACTION: Final rule.

in§
U.S.C. 553, it is found upon gaod cause
that notice and other public procedure
with respect to this emergency final
action are impracilcable and contrary to
the public interest: and good cause is
found for making this emergency final
action effeclive less than 30 days aiter
publication of this document in the
Federal Registar. Comments have been
salicited for 60 days after publication of
this d and this final

SUMMARY: Pursuant to the Federal Plant
Pest Act this document amends the
Medit frui

action will be scheduled for review so
that a final documenl discussing

nnd any

4. Yished

Santa Clsra County

Based on trapping surveys conducted
by inspectors of the U.S. Department of
Agriculture and State agencies of
California, it has now been determined
that the Mediterranean fruit fty hes
spread beyond the outler perimeter of
the areas in Santa Claru Counly

ureus Therefore. in order to prevent the
further spread of the Mediterranean fruit
fly it Is necessary as an emergency
measure pursuant la sections 105 and
108 of the Federal Plaat Pest Act (7
11.8.C. 150dd, 150ee) to amend the

lations to expand the regulated

it Ay \! by
expanding the area listed as 8 lated
area in Santa Clara County In

California. This action is necessary u
an emergency measure for the p
ol pnvenﬂna the artificial |pread of the

d can be
in the Federal Rngmu as soon as
poasible.

Written Commmu
I d persons are invited lu

Iruit fly into noni
areas of the United States.
DATES: Elfeclive date of amendment
September 12, 1980. Written comments

submit written

areas in Santa Clara County to cover the
areas in which the Mediterranean fuit
ﬂy now occurs,

dingl liah

in order to
this ob]ecllve. the description for the

final rule. Comments should bear &
reference to the date and rnga numbers

concerning this final rule must be of this ssue of the Federal Registor. All
received on or before November 12, written commentr made pursuant to this
1900. d will be made available for
ten should public lnlpeullonlll the Fe%erl:l
8505 Belcrest Road, Roomn 635,
;;::rgﬁ'&:yh:rﬂbmmq Hyattsville, MD 20782, during regular

Quarantine, Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, Federal Building, 6505
Belcrest Road, Room 635, Hyattaville,
MD 20782,

ron
H. V. Autry, Chief Staff Officer,
Regulatory Support Staff, Plant
Protection and Quarantine, APHIS,
USDA, Federal Building, 8505 Belcrest
Road, Room 638, Hyattsville, MD 20782,
(301) 430-8247.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
P tAd

dum 1855 to !
Executive Order 12044, and has been
classifled as ™ lgnﬂllc:hnL" T:IB
emergency nature of this action
warrents ;ubllc-llon of this final action
without completion of a Final Impact
Statemenl. A Final Impact

hours of business, 8 a.m. to 4:30 p.m.,
Mondny lhraugh Fﬂday. except

d areas in Santa Clara County in
California in § 331.1-2(c) of the
regulations (7 CFR 331.1-2(c)) ia
amended to read as follows:
§331,9-2 Regulated areas.
e e e s
(c)* * * California.
Santa Clara County. That partion of
Sanla Clara County bounded by a line

in

at the j of Melcall

public bulineu (7 CFR 1.27(b)).

Background

The Mediterranean frult fly, Ceratitis
capitata Wiedeman, is one of the
world's most destructive penu of

fruits and
especially citrus fruits. It can cause
larinus economic losses. Heavy
ions can cause loss of

Road and U.S. Highway 101, thence
southeasterly along U.S. Highway 101 to
its junction with Bailey Avenue, thence
southwesterly along Bailey Avenue to
its junction with McKean Road, therce
northwesterly along McKean Road to fta
junction with Almaden Road, thence
southerly along Almaden Road to its
junction with Alimitos Road, thence
herly along an y line to the

crops, and losses of 25 to 50 percent are
not uncommon. Its short life cycle
permits the rapid development of
serious outbreaks.

Because of infestations of the
Mediterranean fruit fly found in
California in areas in Los Angeles
County and Santa Clara County,
emergency Mediterranean frult fly

Yiah

were pub d in the

will be developed after public comments
have been received.

Federal Regisler on July 29, 1980 (45 FR
50318—60324). and umendmcml to the

PRy

Hatvey L. Ford, Deputy Ad
of the Animal and Plant Health

d in the
Federal thln on August 15, 1980 (45

northern terminus of Loma Prieta Road,
thence southerly on Loma Pricta Road to
its junction with the Santa Clara Counly
line, thence northwesterly, northerly,
and easterly on the Sanla Clara County
line to its junction with Mi. Day Road
{direct road which is spproximately 8
miles east of [nterstale 680), thence
along an imaginary line projected
southeast from such junction to the crest
of Black Mountain, thence southerly
along an imaginary line projected from
the crest of Black Mountuin ta the
northernmost point of Joseph D. Grant
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Counly Park, thence casterly and

Thie action is consistent with the

herly along the b ics of the
Joseph D. Grani County Park lo its
Junction with San Felipe Roud No. 2,
thence along San Felipe Road No. 2 1o
ite junction with Metcalf Road, thence
southerly and weslerly olong Melcalf
Road 1o Lhe point of beginning.
(Secs. 105 and 108, 71 Stat. 32 and 33; 7 US.C.
150dd, 150ce; 37 FR 28464, 20477, a9 amended;
38 FR 19141)

Done at Washington, D.C., this 9th day of
. September 1960,

Jerry C. Hill,

Deputy Assistant Secretory for Marketing and
T ion Services, U.S. De of
Agriculture.

(PR Dox. 28-28242 Fied 8-11-8% 043 am]
BALLING COOE 3410-34+-40

Agricultural Marketing Service
TCFRPart 910

{Lemon Regulation 268, Am. 1; Lemon
Reguistion 270)

Lemons Grown in California and
A L of

Aorienl
USDA.
ACToN: Final rule.

This action the
quantitiy of California-Arizpna lemons
that may be shipped to the fresh market
during the period September 14-20, 1960,
and increases the quantity of such
lemons that may be so shipped during
the period September 7-13, 1960. Such
action is needed to provide for orderly
markeling of fresh lemons for the period
specified due to the markeling situation
confronting the lemon incustry.

DATES: The regulation becomes elfective
September 14, 1980, and the amendment
is effective for the period September 7~
13, 1980. :

ng Service,

bligh

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation and amendment are .
{ssued under the markeling agreement,
a9 amended, and Order No. 810, as
amended (7 CFR Pur1 910), regulaling the
handling of lemons grown in California
Arizona. The agreement and order
are effective under the Agricultural
Marketing Agreement Acl of 1937, as
amended {7 U.S.C. 601-674). The action
is based upon the recommendations and
information submitted by the Lemon
Administrative Commiitee and upon
other available information. It is hereby
found that this action will tend lo
effecutate the declared policy of the act.

keting policy for 1979-80 which was
designated significant under the
procedures of Exerutive Orcer 12044,
The markeling policy wos ded
by the committee following discussion
at & public meeting on July 8, 1980. A

. final impact analysis on the marketing

policy is available from Malvin E.
McGaha, Chijief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

‘The committee met again publicly on
September 9, 1980, at Los Angeles,
California, lo consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified weeks. The
committee reporta the demand for
lemons is improving.

1 ia further found that there is
insufficient time belween the date when
informalion became available upon
which this lation and d

Dated: September 11, 1680,
D. 8. Kwyloski,
Deputy Direclor, Fruit and Vegetable
Division, Agriculturol Marketing Service.
{FR Duc. 0020484 Viled 9-11-80 1213 pm|
BLLING CODE 3400004

7 CFR Part 910
ILemon Reguiation 269)
Lemans Grown in Calitornia and
a; Size Req
Agricultural Mark Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulalion sets a
minimum size requirement of 1.82 inches
in diameter for shipments of lemons
grown in California and Arizona. This
requirement is needed to provide for
orderly mark in the interest of

are based and when the actions must be
taken to warrant & 60 day comment
period as recommended in E.O. 12044,
and thal it is impracticable and contrary
to the public interest (o give preliminary
nolice, engage in public rulemaking, and
psotpone the effective date until 30 days
after publication in the Federal Regil

producers and consumers.

EFFECTIVE DAYES: September 21, 1980,
through September 18, 1981,

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
F&V, AMS, USDA, Washinglon, D.C.
20250, telephone 202-447-5975. The Final
Impact Stati relative to 1his final

{5 U.S.C. 553). and the amendmeni
relieves restrictions on the handling of

rule is available upon request from the
above named individual.

lemons. It is Y 1o eff the
declared purposes of the act lo make
these regulatory provisions effective as
specified. and handlers have been
apprised of such provisions and the
effective times.

1. Section 910.570 is added as follows:

$910.570 Lemon Regulation 270,

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period

SUPHL Fij
This final action has been reviewed
under USDA procedures in Secretary’s
M dum 1955 to impl
Executive Order 12044 and has been
classified “not significant”. On August
12, 1980, notice was published in the
Federal Regster (45 FR 53487) inviting
written comments on the proposed
inimum size requi licable to
lemons grown in California and Arizona.
No such material was submitted.

1

September 14, 1980, through S
20, 1980, is established at 175,268
cartons.

(b) As used in this seclion , “handled”
and “cartors” mean the same as defined
in the marketing order.

2. Paragraph (a) of § 910.568 Lemon
Regulation 268 (45 FR 58814) is amended
to read as follows:

§910.568 Lemon Regulation 269.

(a) The quantity of lemons grown in
California and Arizora whicxh may be
handled during the period Septamber 7,
1880, through Seplember 14, 1960 is
established at 175,000 cartona.

{Seca. 1-19, 48 Stal. 31, as amended; 7 U.S.C.
001-874)

This ion is issued under the
keling as ded, and
Order No. 910, as amended, regulating
the handling of lemons grown in
California and Arizona. The agreement
and order are effective under the

Agr Act
of 1937, as amended (7 U.S.C. 601-674).
The action is pnsed upon the

s

d a
submilted by the Lemon Administralive
Committee, and upon other available
information.

Shipments of lemons {rom the
production area are now in progress,
and such shipments are regulated by
size through Sepiember 20, 1880, under
lemon Regulation 217, as amended (44
FR 61578, 69918). This regulation, which
would become elfective September 21,
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(c) An employee who is a retired
member of a unilormed service is
entitled to credit under this part for:

(2) The length of time in active service
in the armed forces during a war,orin &
campaign or expedition for which a
campaign badge has been authorized; or

(2) The total length of Hime in active
services in the armed forces if the
employes meets one of the conditions
Included under § 351.501(h) of this title.

{d) Each agency shall adjust the
nnrvlce dntc for each employec to

hhold credit for ime.

4. Section 351.801 is revised to rend as

follows:

§351.601 Genersl.
(a) An agency may nol relene a

Bi12
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'ﬂla Office of P |

M,

on benclits under the Federul Employees
He-llh Beneml (FEHB) Program I‘or

areas. This nmendmenl is neuunry l;

Fach year whilo this provision of the
FEHD law remains in effect, OPM will
review current data on primary medical
care thanpower shortage areas and
State populations. If OPM determines
that the status of uny State has changed

comply with a recenl to the
FEHB law which mandates special
consideration for enrollces of certain
FEHB plans who receive covered health
scrvices in States with critical shortuges
of primary care physicians.

EFFECTIVE DATE: January 1, 1981.

FOR THON

Lauretta Hall, Compensation Group,
Office of Pay and Benefits Policy (202-
8324

SUPPLEMENTARY INFORMATION: On July
18, 1880, the Omce ?f Personnet

fevel while remnlng in tha! level an
employee wi

(1) A specifically limited temporary
appointment;

in the Federal
Register (45 FR 48098) a new Subpart G
“Benefits in Medically Underserved
Areas” under 5 CFR, Part 890, as final
reguluhnnu Subpart G pertains to

2). as

@A uyeclﬁully limited ¥
promotion;

3NA performlnce rating of less than
"Snllsfnclory in an agency that hns not

for p of S U.S.C. 8902{m)(2), OPM
will aguin publish an amendment to its
regulations (5 CFR Parl 890, Subpart G).

‘OPM has determined that thisis a
non-significant regulation (or the
purposes ol EO. 12044.

Office of Personnel Managemenl.
Doverly M. Jones,
Issuance System Manager.

Accordingly, in 5§ CFR 890.701, the
paragraph headed "Medically
underserved area” is revised to read as
follows:

§ IDOJD! Doﬁnlllm

'Medlcally uno’clserved area”
includes any of the 50 Slates of the
Umled Slu(el where the Oﬂ'lce of "
that

of s US.C.
added to the Federal Health
Benefils (FEHB) law by Public Law 95-
368, approved September 17, 1978, and

system mseling all the requiremen!l of5
U.S.C. 4302 and Subpart B or Part 430 of
this title; or

(4) A written decislon under

ded by Public Law 96-179,
approved January 2, 1880, The law
provides that effective January 1, 1960,
and continuing through December 31,
1984, FEHB plans (except

hensi medical

§ 432.204(a) of lor d
from the competitive level because of
"Unnccepubfe Performance,” as defined
in § 432.202 of this title.

(b) An agency may not release B e

25 percent or more of the residents are
located in primary medical care
manpower shortage areas designated
pursuant to section 332 of the Public
Health Service Act (42 U.S.C. 254¢). The
Office has determined that the following
states are “medically underserved
areas” for purposes of this subpart:

plans), whose o specify p

Alab: Alaska. Indiana, Kentucky,
i, North Carolina,

or reimbursement for care or
of a particular health condition, must
also provide benefits up to the limits of
their in return for health

rom a
level while relnimng in that level an

lunn:cl rendered by any medn:-l
whois p dto

employee with lower
excepls

(1) As requh'ed under § 351.606 when
an employee ia retained under a
mandatory exception or under § 351.808
when an employee is entitled to a new
wrilten notice of reduction in force; or

(2) As permitted under § 351.607 when
en employee is retained under a

vender such service, when the health

-service is provided to & plan member “in

a State where 25 percent or more or the
population is located in primary medical
care manpower shortage areas
designated under section 332 of the
Public Health Service Act.”

By comparing State-by-State statistics
fi hed by the Department of Health

under I 351.608 when an employee is
d under a p porary

exceplion.

(5 U.5.C. 1302, 8502)

(FR Doc, 90-34579 Filed 12-11-00; &:48 ara]

BILLING COOE $325-01-4

5 CFR Part 890

Federal Employees Health Benefits
Programy; Benefits for

and Human Services with U. S. census

Norlh Dakota, Oklahoma, South
Carolina, South Dakola, and West
Virginia.

(Public Law 96-179)

{FR Doc. 90-38682 Filed 12-11-8 245 ara}
OILLING CODE €326-01-4

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 331
Fruit Fy

figures on State resid

{Current Population chons, Series P-
25, No. 676, February 1860), OPM has
determined that 5 U.S.C. 8902(m)(2), as
amendced by Public Law 96-179, is
applicable in the following 12 Stotes as
of [anuary 1, 1881: Alabama, Alaoku.

AGENCY: Animal and Plant Health
Inspection Service, USDA.
AcTioN: Finul rule.

SUMMARY: Pursuant to the Federal Plant
Pest Act this document amtndu the

Indiana, Kentucky, Mi
Missouri, North Carolina, North Dakota,
Oklahoma, South Carolinn, South
anolu nnq Waest Virginia. The

Underserved Areas

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

differs from OPM's 1980
dulermination in that four newly eligible
stales have been added—Kentucky,
Indlana, North Curolina, and North
Daukota while the states of Nevada and
Wyoming have been deleted.

fruit fly y
adding areus in Alumeda County in
California to the list of n-guluu-d Areas;
by delcting the listed arcu in Los
Angeles County in California from the
liat of regulated areas; by providing a
methyl brlx:mldu treatment (or bell

y

chuyale. cucumber, ¢ ceyg plant, melon,
pumpkin, und watermelon from the fat
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of regulated articles; and by adding U.8.C. 553, It s found upon good cause Alameda Counly.nnd Los Angeles

scientific naines for the remoining
arlicles listed as regulated articles,
These actions are neccasary as
emergency measures for the purpose of
preventing the artificial spread of the
Mediterranesn [ruit fly into noninfested
areas of the United Stutes; and for the
purpose of lesscaing or deleting
unnecessary restrictions on the
movement of articles,

DATES: Elfective date of amendments is
December 12, 1980. Writlen commenls
conceming this final rule must be
received on or before February 10, 1981.
ADDRESS: Wrilten comments should be
submitted to H. V. Autry, Regulatory
Support Staff, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, Federal Building, 6505
Belcrest Road, Room 835, Hyatisville,
MD 20782,

FOR FURTHER INFORMATION CONTACT:
H. V. Autry, Chief Staff Officer,
Regulatory Support Stafl, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Depariment of Agricultvre, Federal
Building, 6505 Belcrest Road, Room 835,
Hyatisville, MD 20782, (301) 438-8247.
SUPPLEMENTARY INFORMATION:

Classification

This final action has been reviewed
under procedures established in
Secretary's Memorandum 1935 to
Iimplement Executive Order 12044, and
has been classified as “significant”.

Emergency Action
The emergency nature of this action
warrants publication of this final action

without completion of a Final Impact
Statement. A Final Impact S

that notlce and other public procedure
with reapect lo this ecmergency final
action are impracticable and contrary to
the public Interest; and good cause is
found for making this emergency final
action effcctive less than 30 days sfter
publication of this documaent in the
Federol Registor. Comments have been
solicited for 60 days after publication of
this document, and this emergency final
action will be scheduled for review so
that a final document discussing
cnmmcnls received nnd any

quired can be
in the Federal Register as soon as
possible.

Hliched

Wiitten Comments

Interested persons are invited to
submil writlen commenta concerning the
final rule. Comments should bear a

h

County

For the purpose of preventing the
artificial spread of the Mediterranean
fruit fly to noninfesied arcas in the
Uhited States, the regulations restrict
the interstate movement from the
regulated arcas in California of articles
designated aa regulated articles. Prior to
the elfective dale of this document areas
in Los Angeles County and Santa Clara
County were designated as regulated
areas.

Based on trapping surveys conducted
by inspectors of the U.S. Department of
Agriculture and State agencics of
California, it has now been determined
that the Mediterranean fruit fly has
spread into areas in Alameda County.
Therefore, in order to prevent the further
gpread of the Mediterranean fruit fly it is

reference to the dale and page

of this issue of the Federal Register. All

wnl!cn commenls made pursuant to this
or

'y as an to
smend § 331.1-2(c] of the regulations (7
CFR 331. 1-2(c)) to add to the list of
iated areas the f ing areas in

will be made availabl
public inspection at {he Federal
Building, 6505 Belcrest Road, Room B35,
Hyattsville, MD 20782, during regular
hours of business, 8 a.m. to 4:30 p.m,,
Monday |hrough Friday, except
holidays, in a manner convenient to the
public business (7 CFR 1.27(b)).

Background

The Mediterranean fruit fly, Ceratitis
capitata Wiedeman, is one of the
world's most destructive pests of

fruits and bl
espcmally citrus fruits. It can cause
uenous economic losses. Heavy
can cause loss of
crops, and losses of 25 to 50 percent are

will be developed after public comments
have been received.
Harvey L. Ford, Deputy A

nol Its short life cycle
permils the rapid development ol
serious outbreaks.

of the Anima! and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situalion exists which
warrants publication without
opporiunity for a public comment period
on this final action. Due to the
possibility that Mediterranean fruit fly
could be spread artifically to
noninfested areas of the United States,
silualions exist requiring immediate
action to belter control the spread of
this pest. Also, due to the fi I'mhng lhnl

are
concemlng lhc rcgulahon of m(u.lcs. a
exists
action to lessen or delete such
unnecessary resirictions.
Furlhcr. pursuant lu the

ative p p

inb

B of infe ions of the
Mediterranean fruit fly found in
California in areas in Los Angeles

-County and Santa Clara County,

emergency Mediterranean fruit fly

-regulations were published in the

Federal Regisler on July 29, 1980 (45 FR
50318-50324), and amendments to the
regulations were published in the
Federal Regisler on August 15, 1980 (45
FR 54302-54304) nnd Seplember 12, 1980
(45 FR 60402-60403). The regulations and
amendments thercof become effeclive
on the dates of publicalion and are set
forth in 7 CFR 331.1 through 331.1-9. For
the reasons explained below, it is
necessary to amend these rcgul.\llons on
an basis ;i

105 and 106 of the Federal Plunl Pesi Act
{7 U.S.C. 150dd, 150ce).

Alameda County in which the
Mediterranean fruit fly now occurs:

These areas of Alameda County
within the city limits of Fremont and
within the city limits of Newark; and
lhal portwn of Alameda County

al the of I

Road, S!ale Highway 84, and the
Fremont city limit line, then westerly
along the Fremont city limit line to its
junction with the Alameda County Flood
Control Channe!, then westerly along
said Channel to its junction with Dry
Creek, then northerly along Dry Creek to
its junction with Whipple Road, then
easterly on Whipple Road to its junction
with State Highway 238, then casterly
from said junction along an imaginery
line o its junction with the
northeramost point of the Fremont city
limit line, then due east for three miles
on an imaginary line, then due south
along another imaginary linc to its -
junction with State Highway 84, then
westerly along State Highway 684 to the
point of the beginning.

Also, it has now been determined
based on trapping surveys conducted by

of the U.S. D of

Agriculture and State agencies of
California that the Meodilerranean fruil
fly no longer occurs inthe area in Los
Angeles County that has been
designated as a regulated area.
Therefore, as an emergency mcasure,
such aren in Los Angeles County is
deleted from the list of regulated areas
in order lo delele unnecessury
restrictions on the interstate mavement
of regulated articles.
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Trealment for Bell Peppers and wateninclon, are not likely to cause  Newark: snd that portion of Alameda
i nlso y, as an the artificiol spread of the County beginning nt the junction of

measure to amend § 331.1-9 of the
regulations (7 CFR 331.1-9) which sels
forth treatments for certain regulated
articles. Under the regulations

fruit fy. Therefore, in
order lo relieve unnecessary rastrictions
on the interstate movement of the above
named articles from regulated arcas, it
is 'y A3 an emergency measure

regulated article from a 1
would be eligible for interstate
movement pursuant to a certificate if,
among other things, it had been treated
in accordance with § 331.1-8 of the
regulations, and would be eligible for
interstate movement pursuantto a
limited permit if it were moving under
certain conditions contains to a
specified destination for such treatment.
 Based on research. it has been

incd thot there is a for
bell peppers that would be adequate to
destroy the Medllm;nnn fruit fly. ;rhil
t ists of fumigaling bel

d area

peppers with methy! bromide al normal
atmospheric pressure with 32 g/m? for
2% hours at 21°C. (70°F) or above. This
treatment for bell peppers should be
added to § 331.1-9 of the regulations on
an emergem:y banl in order to reheveh
! the

interstate movament of bell peppers

from regulated arcas in those instances

where the rlsk of spreading the pell to
d areas can be eli

However, based on experience it

appears that the methyl bromid

to amend § 331.1-1(k)(1) of the
regulations by deleling the ubove named
articles from the list of reguluted
articles,

Also, treatments for the destruction of -

the Mediterranean [ruit fiy were

provided for bilter melons, cucumbers

and eggplants in § 331.1-9 of the
tati T are pi

ided in

. the regulations for the purpose of

providing a means to al}ow the
of
articles from regulated areas. However,
since melons {including bitter melons),
cucumbers, and eggplants are deteted
from the list of regulated articles there is
no longer reason to include treatments
{or bitter melons, cucumbers, or
eggplants. Therefore, § 331.1-0 s
amended to delete provisions relating to
bitter melons. cucumbers, and eggplants,

Sclentific Names for Regulated Articles
In addition, it Is necessary as an
emergency measure to amend § 331.1-
1{k}(1) of the regulations to add
acientific names for those lr_licleu

d

treaiment can reduce lhe shelf life of
bell peppers to between 5 to 7 days
because of pitting on the skin of the
pepper, darkening of the seed and
placental material, and internal decay
resulting from killing of the stem and
calyx. A dingly. a note

on the list of
articles. These articles have been listed
solely by their common names.
; er, it app that some
names can vary within different areas in
the United States. Therelore, in order to
help clarll‘y what articles are intended to

the possible problems which could be
causcd by the methyl bromide lreutment
is added lo § 331.1-9 of the

be i d by the names of
lated articles, the scicntific names
of such articles are added in parenthesis

for informational purposes.

Delctions From the List of Regulated
Articles

It is further necessary to amend
§ 331.1-1{k)(1) of the regulations (7 CFR
331.1-1(k){(1}) to delete certaln articles
from the list of regulated articles.
Articles that were specified tn § 931.1-
1(k)(1) are those articles that were
determined to be likely to cause the

alter the names.
Amendments to Regulations

Accordingly. the Mediterranean [ruit
ly regulations, which, as noted above,
become effective on July 29, 1960, and
were amended on August 15, 1980, and
September 12, 1980 (43 FR 50318-50324,
54302-54304, 60102-60403) are further
amended as follows:

1. The list of regulated areas in
Cnlll'amm in § 331.1-2(c} of the

artificial spread of the Medi

fruit fly. However, based on a further
review of scientific literature * regarding
the articles listed as regulated articles, it
hus been determined that cemln of
those articles, Le., |

(7 CFR 331.1-2(c)} I8
amended by deleting the listing for Los
Angeles County and by adding arens in
Alameda County immedintely before the
I'isllng for Sanla Clara County as

cucumber, eggplant, melon, pumpkin,

" A list of this litersture can be obtained from
Chirf Staff Officer, Plani Impurtativa und Technical
Sappuet Staff, Plant Protection urxl Quarant
Anima) and Plant Health Inspoction Sei
Fedoral Building. 8503 Dehurest Road. Room W
Hyntiaville, MD 20782

| 33‘.1-2 Rtoulalod -nu.

Q"
Alameda County. Those areas of

Alameda County within the city limits of

Fremont and within the city limits of

Pulomares Rond. State Highway 64, and
Fremont city limit line: then westerly
along the Fremont city timit line to its
junction with the Alumeda County Flood
Control Channel; then westerly atong
said Channel to its junction with Dry
Creek; then northerly along Dry Creek to
ils junclion with Whipple Ruad; thea
easterly on Whipple Road lo its junction
with State Highway 238; then ensterly
from said junction along an imaginary
line to its junction with the
northernmost point of the Fremont city
limils; then due east for threc miles on
an imaginary line; then due south along
anather imaginary line lo its junction
with State Highway 84; then westerly
along State Highway 84 to the point of
the beginning.
e e e

2. Section 331.1-9 of the regulations (7
CFR 331.1-9] is amended by deletin,
"Biuer melon. Irnm paragraph (b). y

** from paragraph (d),

and by delelmg pnragraph {) whick
related to cucumbers and by substituting
in lieu thereof a new paragraph (f)
relating 1o bell peppers to read as
follows:

. §331.1-9 Treatments.
.

(f) Bell peppers: .

Fumigation with methyl bromide at
normal atmospheric pressure with 32 g/
m° for 2% hours at 21°C. (70°F.} or
above.

Nota.~Bell peppers have been found
marginally tolerant to methyl bromide
fumigation. Shell life after trcatment Is
reduced to between 5 io 7 days. Injury may
eppear ing on the skin of the pepper,
darken f the seed and placental material,
and internal decay resulting from killing of
the stem and ealyx.

« e e e s

3. Section 331.1-1(k)(1) of the
regulations (7 CFR 331.1-1(k)(1) is
revised to read as follows:

§331.1-1 Definitions,
.

. e « e
K
{1) The following (ruits, vegetables
ond berries:

Almond (Prunus duleis (£, omygdalus))

Apple (Malus sylvestris)

Apricot (Prunus artnenicca)

Avocado (Persea americuna)

Calamondia oruny: (Citrus mitis)

Cherrics (sweet and saue) (Pruavs avium,
Prunus cerasus)

Citrus chtron (Citrus medica)

Dale {Phoenix dactylifera)

Fig (Ficus carica)

Grape (Vitis vinifara)

Crapefrolt (Citrus puradisi)

Cuava (Psidivm guojuva)
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{apaness persimmon {Diospyrus hokl)

Kumqual {Fortunnila jopomta}

Lemun (Citrus fimon)

Lime (Citrus aurantiffoliv)

Loqual {Kribotrye joponica)

Mundatin orange {tangerine] (Citrve
reticulnta)

Mock vrunge (Murrayo cxnllm)

apple

{Eugenia malaccensis)y

Nutal plum [Corisza macrocarpu ond
Terminolia chebula)

Neclarine {Prunus persica}

Olive {Olee europen)

Opuntia cactus (Opintia spp.)

Peach [Frunus peesico)

Pear (Pyrus communis)

Pepper {Capsicum annuum and Copsicum
frutescens)

Pineapple guava {Feijoa seliowiana)

Pummelo {shaddack) (Citrus grondis)

Pomiform guajave (Psidium gunjove
pomotiferum}

Plum {Pruans emericana)

Prunc {Prunus domestica}

Pyriferm gunjava (I'sidium gugjova
pyriferunty

Quince [Cydoniv oblonga}

Rose apple {Syzygivmn jambos (Eugenia
jambos))

Sour vrange ((itrus numnl:nim)
Spanish cherry (Braziliaa plum] (Eugenin
dombeyi (L. brasiliensis)}

kit

This action the
wantity of Culifornia-Arizona lemons
“m! may Le shipped to the fresh market
during the period December 14-20. 1880,

and increases the quuntity of such
Jemons that may be so shipped during
the period December 7-13. Such action
is needed to provide for orderly
murketing of frush lemons for the period
specificd due to the marketing situation
confronting the lemon mduany

lemons. It {a neceasary to effectuate the
declared purpeses of the acl 1o make
thesa regulntory provisions elfoctive as
specificd, and handlers huve been

ised of such provisions and the
effective times,
1. Section 810.583 is added a9 follows:

$916.583 Lemon Regulation 283,
() The quantity of lcmons grown in

California und Arizona which may be
hundled during the perfod December 14,

DAYES: The regul
December 14, 1980, and the amendinent
is eff for the period December 7-
13, 1980.

FOR FURTHER INFONMATION CONTACT:
Maulvin F. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Fmdmgs.

1880, through December 20, 1980, is
established st 240,000 cartons. *

(b} As used in this section, “handled™
and “cartons™ mean the same as defined
in the marketing order.

Z Paragraph (a) of § 910.552 Lemon

I 282 (45 FR 80481} is amended

‘This lation and

issued under the marketing agrccmcnt
as amended, and Order No. 910, as
amended {7 CIR Purt 810}, rogulating the
handling of lemons grown in California
and Arfzona. The agreemsent and order
are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended {7 U.S.C. 801-674). The action
is based vpon the recommendations and
Snformullon submmcd by the Lemon
and upon

Strawberry guava (Psidivm

Surinan chcrry {Eugenie uniflora)

Swecet orunge (Citrus #inensis)

Tumato (pink and red ripe] (Lycopersicon
estulontum)

‘White sapole {Cavimiroa edulis)

Yellow olcander {bestill} {Thovetia
peruvieng)

Except that the list does not Include
way fruits, vegetalles, or berries which
have been canned, or frozen below
=178°C{U0F);
D T T
{Suetions 105 and 108,71 Stat. 32 and 33; 7
U.S.C. 15044, 150ee: 37 FR 20464, 28477, as
amended: 38 FR 18143)

Done at Washington, D.C.. this 8th day of
December 1960,

nlhcr available mfarmauon 1t is hereby
found that this action will tend to
effectuate the declsred policy of the act.

‘This action is consistent with the
marketing policy for 1980-81 which was
designated significant under the
procedures of Exccutive Order 12044,
The marketing polu.y was recommcnded
by the i
at a public meeting on luly 8,1980. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-597S,

The commitlee met again piblicly on
December 9, 1980, at Los Angeles,
California, 1o consider the current and

Jerry C. Hill,

Dopul; Assistant Seeretary for ng and
Services, US. Dep ot of

Agm alture.

4R Doc. 002550 Fifed 12:13-20: 845 am]
BILLING CODE 3410-26-31

Agricultural Marketing Service
7CFR Part 910

[Lemon Reg. 283; Lemon Reg. 282, Amdt.1}

Lemons Grown in California and
Arizona; Limitation of Handling

Acricultural Mnrk

of supplv and

10 read us follows:

§910.582 Lemon Regulation 282,

{a) The quantity of lemons grown in
California and Arizona which may be
handled during the period December 7,
1880, through December 13, 1830 is
established at 250,000 cartons.

DI AN

.

(Secs. 1-18, 48 Stat. 31, as smended; US.C.
©01-674}

Dated: Decamnber 10, 1380.
D. 8. Kuryloslks;
Deputy Directer, Fruit ond Vegotable
Division, Agricultural Morketing Service.
{FR Due. 30-38871 Filed 13-11-30: 1141 om}
BULING CODE S410-01-M

7 CFR Part 928

Papayas Grown in Hawail; Expenses
and Rate of Assessment

AGENCY: Agricultural Marketing Servico,
USDA.

ACTION: Final rule.

3

v: This oction
and rate of for the
1961 fiscal year, to be collected from
dlers to support activities of the

domund and of
lemons deemed advisable to be haridled
during the specilicd weeks. The
commiitee reports the demand for
lemons is good.

1t is furthier found that there is
insufficient lime between the date when
information became available vpon
which this regulation and amendment
are based and when the actions must be
tuken (o warrant & 60 day comment
period us recommended in E.O. 12014,
and that it is impraclicable and conirary
to the public intered to give preliminary
notice, engage in public rulemaking. and

g Scrvice,
USDA.
AcTioN: Finat ruln.

p the effective date until 30 days
after publication in the Federat Regi

committee which locally adininisters the
Federal marketing order covering
Paynyas grown in Hawail,

DATes: Fifective January 1, 1880, through
December 31, 1881,

FOR FURTHER INFORMATION CONTACT:
Malvin E. McCaha, Chicf, Fruit Branch,
F&V., AMS, USDA, Washington. D.C,
20250, telephone 202-447-5875. The Final
Impact Statement relutive to this final
rule is available on request from Mr,
McGaha.

SUPPLEMENTARY INFORMATION:

This final action has been reviewed
under USDA pracedures estublished in

y's N dum 1955 to
} F. ive Order 12044, and

{58 U.S.C. 553), and the

relieves on the handling of

has been classified “not significant”,
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