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COMMONWEALTH OF MASSACHUSETTS 
  

The State of Massachusetts respectfully submits this 

Reply Brief directed solely to the question of possible 

further proceedings after decision of the issue now be- 

fore the Court. While this question is not addressed in 

‘plaintiff’s brief, the amicus brief of the Associated Gas 

Distributors urges this Court to retain jurisdiction ‘‘until 

all boundary disputes in the Atlantic Outer Continental 

Shelf are definitively resolved’’ (p. 10), presumably by 

further references to a master or masters. 

The case at bar, as presently constituted, is concerned 

with the legal issue of ownership of the continental shelf, 

and does not encompass the factual delimitation of the 

seaward limits of inland waters. Massachusetts has
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brought an action against the United States, in the United 

States District Court, to quiet title to the seabed of Mas- 

sachusetts’ inland waters. That action will, of necessity, 

lead to an adjudication of the precise location of the sea- 

ward limits of Massachusetts’ inland waters. These 

boundaries would, in turn, be identical with the baselines 

from which the continental shelf area in controversy in 

the case at bar would be delimited, since the seaward limit 

of inland waters constitutes the relevant ‘‘coast line’’. 

Thus, irrespective of the nature of the Court’s decision 

in the present case, the boundaries adjudicated by the 

District Court will serve as the proper geographic basis 

for the implementation of this Court’s decision. While 

this Court undoubtedly has the authority to expand, after 

judgment, the parameters of the present controversy in 

order to establish the precise location of the aforemen- 

tioned boundaries, we respectfully submit that the United 

States District Court is by far the more appropriate 

forum, on a practical basis, to adjudicate the precise 

and complex factual issues involved. Therefore, we re- 

spectfully suggest that this Court should permit the Dis- 

trict Court to try the action presently properly before 

it, and should terminate the case at bar by final decree 

after ruling on the ownership of the continental shelf. 

Argument 

TI. Waite tHe Cass, as Presently ConstituTep, Wit Nor 

Resuut ry a Detimitation oF ActuAL BOUNDARIES, THAT 

Resuutt Can Br AccoMPLISHED IN AN AcTION BrouGHT 

BY MAssAcHUSETTS IN THE UnitTep States District 

Court For THE District of MassaAcHUSETTS. 

The present parameters of the case before this Court 

do not encompass the problem of delimiting, with geo-



graphical precision, the location of the boundaries be- 

tween inland waters and the territorial sea. Since these 

boundaries constitute the ‘‘coast line’’, they would also 

serve as the relevant ‘‘base-lines’’, the ultimate line of 

reference with regard to the continental shelf, regardless 

of which party prevails as to ownership thereof in this 

Court. The plaintiff in this action is clearly of the same 

view. In its Brief in Support of Motion for Leave to File 

Complaint, the plaintiff stated on page 15 that it was 

seeking a decree which 

‘‘will identify the area in suit by its relationship to 

the ordinary low-water mark and outer limit of in- 

land waters without determining the physical loca- 

tion of the area on the ground in any particular 

locality.’ 

On page 18 of its ‘‘Brief in Support of Motion for Judg- 

ment’’, the plaintiff stated this proposition even more 

succinctly: ‘‘The critical question here is one of law, not 

geography ...’’. The plaintiff further stated, on that 

same page, that in its opinion the matter of actual loca- 

tion of baselines had not been joined in issue by the 

parties in their pleadings. It therefore seems undisputed 
that, regardless of which side prevails in this lawsuit, the 

relevant baselines will have to be established at some 

future date. The question remains how this can best be 

done. At least as between Massachusetts and the United 

States, we believe the differences in the respective bound- 

aries claimed are sufficiently significant to warrant an 

adjudicated result. Two possible modes of adjudication 

appear feasible: the first is expansion of the present case 

and referral to a special master or masters after a decree 

as to ownership of the continental shelf, and the second 

is a trial in the United States District Court to establish
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the required boundaries. We submit that the second al- 

ternative is by far the more appropriate. 

It is true that in past continental shelf litigation this 

Court has chosen the first alternative and has retained 

jurisdiction in order to delimit the precise boundaries 

involved in ‘‘second generation’? proceedings. United 

States v. Louisiana, 363 U.S. 1 (1960); United States v. 

Texas, 339 U.S. 707 (1950); United States v. Louisiana, 

339 U.S. 699 (1950); United States v. California, 332 U.S. 

19 (1947). We submit, however, that that is neither an 

optimal nor a necessary solution, and that present cir- 

cumstances are sharply distinguishable from those pre- 

vailing at the time the Court adopted this methodology 

in these previous cases. 

The first distinguishing feature is the scope of the pre- 

sent litigation, which includes almost the entire Atlantic 

coastline. The delimitation of each State’s coastline will 

probably involve widely divergent, complex factual issues 

as to each State, including historical and other questions. 

In contrast to the recently concluded hearings before the 

Special Master in this case, and in contrast to the previous 

cases, referral to a single master hardly seems feasible 

or desirable. If, then, the subsequent fact-finding process 

must, of necessity, be multiple, we suggest that there is 

no inherent superiority in the situation of several special 

masters as compared to several district courts. 

The second distinguishing feature between the past 

situations and the present one is the feature of mutuality 

of remedy. The United States has long had statutory 

authority to bring suit in the district courts, including 

actions against a State (which provides the district courts 

co-extensive jurisdiction with this Court’s original juris- 

diction in such cases). 28 U.S.C. §§ 1251(b)(2), 1345; 

Case v. Bowles, 327 U.S. 92 (1946); Umted States v. 

Washington, 233 F.2d 811 (9th Cir. 1956). The United



States has, in fact, recently availed itself of this option 

in a_ situation perfectly analogous to that under con- 

sideration here, by bringing a quiet-title action in the 

District Court against the State of Alaska (presently be- 

fore this Court upon writ of certiorari) with regard to 

certain areas claimed as historic inland waters by Alaska. 

United States v. Alaska, 352 F. Supp. 815 (1972), aff’d, 

497 F.2d 1155 (9th Cir. 1974). . 

Until recently, because of the general doctrine of 

sovereign immunity, the States did not have the option 

of bringing such a separate action (as in the Alaska case) 

against the United States. In 1972, however, Congress 

waived sovereign immunity in such quiet-title actions by 

enacting 28 U.S.C. § 2409(a), and conferred original juris- 

diction on the district courts by the enactment of 28 

U.S.C. § 1846(f). Thus, for the first time in the history 

of ‘‘continental shelf’’ litigation in this Court, both the 

United States and the present defendants have the option 

of availing themselves of quiet-title actions in the District 

Court. This is a situation analogous to the general equity 

doctrine of mutuality of remedy. In the previous relevant 

cases, had this Court terminated the litigation by final 

decree without provision for demarcation of boundaries, 

that issue might have remained unresolved indefinitely 

had the United States declined to bring subsequent ac- 

tions. This is no longer the case. Today specific boundary 

cases may be litigated in the district courts at the in- 

stance of either the Federal Government or any of the 

Atlantic States. 

With regard to Massachusetts, the mode of relevant 

District Court adjudication is not merely a credible al- 

ternative, but is at present a reality. Massachusetts has, 

last month, brought an action against the United States, 

to quiet title to its inland waters, in the United States 

District Court for the District of Massachusetts (Docket



No. CA-75-188 G). A copy of Massachusetts’ complaint is 

annexed hereto as Exhibit A. 

IJ. Apsuprcation By THE District Court Is THE More 

APPROPRIATE Mertruop oF DELIMITING THE RELEVANT 

BASELINES, 

The statute permitting quiet-title actions against the 

United States on its face unequivocally includes within 

its scope the type of lawsuit between Massachusetts and 

the United States which Massachusetts has instituted. Not 

only does the wording of the statute apply, but its legis- 

lative history indicates that the legislative intent was to 

permit District Court adjudication in such circumstances. 

While the legislative history (1972 U.S. Code Cong. and 

Adm. News, p. 4547), speaks merely, inter alia, of the 

inability of citizens to clear their title by making the 

United States a party defendant, it is axiomatic that the 

several States of the Union are members of the class 

denied a remedy against the United States absent the 

unequivocal, encompassing words of the statute. It should 

be noted, moreover, that the statute in question does 

specifically exclude certain categories of quiet-title ac- 

tions, and, by cross reference to another statute (438 

U.S.C. § 666(c)) touches upon a specific exclusion of 

actions in this Court involving States as parties. Since 

the action brought by Massachusetts is not even arguably 

within the scope of the specific exclusions, we submit 

that that action is an appropriate one within the general 

scope of 28 U.S.C. 2409(a). 

The United States has thus far not moved the Court to 

expand this litigation and refer the case to a special 

master for the delimitation of inland waters, nor has 

the United States indicated thus far that it would prefer 

this mode to a trial in the District Court. In any event,



however, the United States could not hereafter argue 

that the District Court is an inappropriate forum for 

such a purpose since it has, in the Alaska case, supra, 

voluntarily chosen the District Court (as against this 

Court’s originial jurisdiction) in a perfectly analogous 

controversy. 

We submit that the District Court is not only an appro- 

priate forum but a more appropriate forum than further 

trial before a special master. 

The United States District Court is the general trial 

court of originial jurisdiction in the system of the United 

States courts. A suit to quiet title to real property is 

most efficaciously tried in a court whose function is to 

evaluate questions of fact and issues of law at the first 

state of a lawsuit. This Court is, of course, the highest 

appellate court of the nation. Its rare role as a court of 

first impression rests upon original jurisdiction on con- 

stitutional grounds. This Court’s function as a trial court 

is therefore purely jurisdictional in origin, and is not 

predicated upon consideration of maximal efficiency in ad- 

judication and in the administration of justice. The prac- 

tice of referral by this Court to a special master is a 

modus operandi, the purpose of which is to reconcile this 

Court’s overwhelming work burden as a final appellate 

tribunal with those rare cases where it must necessarily 

function as a trial court in protracted cases. Referral to 

a special master, therefore, is a solution dictated by the 

circumstances, and is by no means the optimal fashion of 

trying complex factual issues of first impressions where 

an alternate trial tribunal exists, as it does here. 

Specifically, for example, the District Court is a more 

efficient forum for dealing with interlocutory equitable 

matters, such as a motion for a preliminary injunction. 

The subject matter of the inland waters dispute is such 

that questions of interlocutory equitable remedies may
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very well arise, particularly with respect to surveys for 

mineral resources and deep core drilling in the disputed 

area. Massachusetts has twice, during the pendency of 

the present case, felt itself compelled to move the Court 

for a preliminary injunction against such activity by the 

federal government. The issue of exclusive exploration 

rights and, even more important, the issue of environ- 

mental protection of the coastal zone would be presented 

for Massachusetts with greatly increased magnitude and 

urgency if such federal activity were threatened in the 

close, inshore areas which we claim to be our inland 

waters. For a detailed discussion of the possible environ- 

mental impact which would threaten the Massachusetts 

coastal zone, we refer to ‘‘Outer Continental Shelf Oil 

and Gas Development and the Coastal Zone,’’ National 

Ocean Policy Study, prepared for the Senate Committee 

on Commerce, 93d Cong. 2d Sess. (1974).* Barring ef- 

fective federal-State stipulations to maintain the status 

quo pendente lite (and the record in the present case makes 

this seem doubtful at best) it is not unrealistic to expect 

very intense federal-State controversy as to what activity 

shall be permitted during the pendency of further pro- 

ceedings. 

We submit that the District Court could deal with such 

eventual interlocutory equitable matters much more ex- 

peditiously and efficiently. On cases before this Court 

under its original jurisdiction, such motions must be pre- 

sented to, and ruled upon by, the full Court. This rather 

cumbersome procedure could be obviated only by a prior 

blanket delegation of this Court’s equity powers to the 

special master, an unusual and drastic step fraught with 

constitutional complications. In the case of the District 

Court, however, there would not be this isolation of the 
  

* Ten copies of this document are being lodged with the Clerk 
of the Court.
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forum ruling on a motion from the trier of fact in the 

case; the United States District Judge is not insulated 

from the day-to-day factual and evidentiary progress of 

the case (as is this Court prior to the master’s Report) 

and he can therefore exercise with more assurance, based 

upon the evolving factual picture, his discretion which is 

at the heart of a determination of interlocutory equitable 

matters. Moreover, even if the District Court in turn 

appointed a master for special or general findings of 

fact, the District Court could, nevertheless, without dif- 

ficulty, hear argument on such motions and hear the 

testimony of witnesses. Such a procedure, quite customary 

in the district courts, is inherently superior to a deter- 

mination of complex equitable motions based on affidavits 
alone. 

A further advantage to adjudication in the District 

Court is suggested: while the decision of the District Court 

would, of course, be subject to appellate review by the 

Circuit Court of Appeals, it need be reviewed by this Court 

only if it sees fit to grant a writ of certiorari. In contrast, 

in the case of referral to several special masters for several 

trials, the losing party in each instance would have the 

right to object to the master’s findings in a hearing be- 

fore this Court. By permitting trial in the district courts, 

therefore, this Court would maintain the option of ultim- 

ately reviewing the results while retaining its discretionary 

role in controlling its own caseload by ruling on petitions 

for writ of certiorari. 

The District Court action, as presently brought by Mas- 

sachusetts, does not reach the factual issue of delimiting 

actual seaward boundaries of State continental-shelf 

ownership, nor the issue of delimiting lateral State off- 

shore boundaries where necessary. As to the seaward 

boundaries, once this Court has ruled on the legal princi- 

ples involved, and once (as we urge) the District Court
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has established baselines, delimiting seaward boundaries 

can be accomplished by cartographers without recourse to 

litigation between the States and the Federal Govern- 

ment. For example, if the Federal Government prevails 

here, the seaward boundaries are automatically three miles 

seaward from the baselines. If the States prevail here, 

the seaward boundaries are 100 miles seaward from the 

baselines, with certain qualifications not here material. 

As for lateral boundaries, that determination can best 

be accomplished, in the first instance, by agreement among 

State Commissioners, with subsequent ratification by the 

United States. In any event, if there are any irreconcilable, 

unresolved ancillary issues, the United States can seek 

their resolution by either counterclaiming in the relevant 

District Court actions or by instituting new ones. 

A final comment seems indicated with respect to the 

timeliness of the adjudication of the disputed baselines. 

Speedy resolution thereof would seem to be clearly in both 

the national and the State interest. The course we urge 

the Court to adopt is designed to resolve the issue most 

expeditiously. As to the States with respect to which Dis- 

trict Court actions have not yet been brought, experience 

indicates that District Court proceedings are generally 

more expeditiously resolved than  original-jurisdiction 

cases in this Court where references to special masters 

are required. As to Massachusetts, even if the United 

States makes use of the full sixty days in which to an- 

swer the State’s complaint, the issues in the present Dis- 

trict Court action can be fully joined by pleadings, pre- 

sumably before a decree by this Court. Admittedly, the 

parties will presumably wish to wait for this Court’s de- 

cision as to whether the District Court can retain that 

action before commencing complex discovery proceedings, 

but the latter could commence forthwith after this Court’s 

decree issues.
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Wherefore, the defendant Commonwealth of Massachu- 

setts respectfully prays that the Court, in its decree, 

terminate this action against it, without expansion of the 

case in order to delimit baselines, but, rather, that the 

defendant be permitted to litigate that issue in the cur- 

rently pending action in the United States District Court. 

February 13, 1975 

Respectfully submitted, 

Francis X. BELLOTTI 

Attorney General 

Henry HerrMann 

Special Assistant 

Attorney General 

State House 

Boston, Massachusetts 02133 

Brice M. Cuacerr 

MicHaeu Boupin 

Covineton & BuRLING 

888 Sixteenth Street, N.W. 

Washington, D.C. 20006 
Attorneys for the 

Commonwealth of Massachusetts



12 

EXHIBIT A 

Unitep States District Court 

District or MASSACHUSETTS 

  

Civil Action No. 

CoMMONWEALTH OF MASSACHUSETTS, 

PLAINTIFF, 

against 

Unirep States or AMERICA, 

DEFENDANT. 
  

COMPLAINT 

Tue PuaIntiFF Petitions THE Court To Try Tus Action 

En Banc 

The Commonwealth of Massachusetts, by its Attorney 

General, brings this suit against the United States of 

America, and, for its complaint against the defendant, 

alleges: 

1. This action to quiet title to real property is brought 

against the United States pursuant to the provisions of 

Title 28 U.S.C. Section 2409a. 
2. This Court has exclusive original jurisdiction pur- 

suant to the provisions of Title 28 U.S.C. Section 1346 (f). 

3. This action to quiet title to real property is local 

in nature, and all geographic reference points which 

delimit the area in controversy are located within the 

Commonwealth of Massachusetts and within the Judicial 

District of the United States. 

4. The entirety of certain bodies of water encompassed 

by Massachusetts territory, and known as Massachusetts 

Bay (including Cape Cod Bay), Nantucket Sound, Vineyard 

Sound, and Buzzards Bay, have been, and are American 

waters (as against foreign nations); and they have been,
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and are, Massachusetts navigable inland waters (in the 

federal-state context). These bodies of water have that 

status by virtue of the applicable international and national 

law of historic waters (including historic bays) and by 

virtue of applicable geometric and cartographic principles 

and techniques, under international and national law, for 

the delimitation of seaward limits of inland waters (‘‘base- 

lines’’). 

5. The seaward limits of Massachusetts navigable in- 

land waters with respect to the bodies of water set forth in 

paragraph 4 above (hereinafter collectively the ‘‘Claimed 

Waters’’) are generally represented by closing lines, 

(‘‘baselines’’) drawn between the appropriate termini at 

headlands enclosing and encompassing the Claimed Waters, 

specifically : 

(a) with respect to Massachusetts Bay, by a base- 

line drawn between Cape Ann and Cape Cod. 

(b) with respect to Nantucket Sound, by baselines 

drawn from Chatham Outer Beach to the northern 

point of Monomoy Island; from the southern point of 

Monomoy Island to the vicinity of Great Point on the 

Island of Nantucket; from the southwestern point of 

Nantucket Island to the southeastern point of Esther 

Island, from the northwestern point of Esther Island 

to the southeastern point of Tuckernuck Island; from 

the northwestern point of Muskegut Island to the 

southeastern point of Chappaquidick Island; and from 

the southwestern point of Chappaquidick Island to 

Norton Point on the Island of Martha’s Vineyard. 

(c) with respect to Vineyard Sound, by a baseline 

drawn from the northwestern point of the island of 

Martha’s Vineyard to the southwestern point of Cutty- 

hunk Island ; 

(d) with respect to Buzzards Bay, by a baseline 

drawn from the southwestern point of Cuttyhunk
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Island, to a point known as Hen and Chickens near 

the mainland, and from there to the southern point of 

an area known as Gooseberry Neck on the mainland. 

6. A graphic, rather than verbal, description of the 

seaward limits of the Claimed Waters, is provided by 

the baselines asserted by Massachusetts super-imposed on 

a portion of United States Coast and Geodetic Survey chart 

number 1107, which is attached hereto as Appendix ‘‘A”’ 

and is incorporated herein by reference. This sketch is 

provided as a convenience to the Court and the Defendant 

and does not purport to represent maximal cartographic 

accuracy attainable on large scale charts. 

7. The plaintiff holds title to the shores, subsoil and 

seabed of the inland navigable waters located within the 

boundaries of Massachusetts. Said title to said bed of 

inland waters vested in the plaintiff, one of the Original 

Thirteen Colonies, after the American Revolution, since 

the plaintiff at that time became a sovereign state and 

the successor to the British Crown, which had been the 

owner of the bed of navigable inland waters located in its 

American possessions. 

8. Plaintiff’s title to the bed of inland navigable waters 

within its boundaries also rests upon colonial grants and 

charters from the British Crown. 

9. The Constitution of the United States does not pro- 

vide for any transfer of the Massachusetts title to the bed 

of its navigable inland waters, and, therefore, title thereto 

remained, and to this day remains, in the plaintiff. 

10. By virtue of the passage, in 1953, of the Submerged 

Lands Act, Public Law 31 of the 83rd Congress, 67 Statutes 

at Large 29, Title 43 U.S.C. Sections 1301-1315, the de- 

fendant recognized and acknowledged the plaintiff’s title 

to the bed of its navigable inland waters out to their 

seaward limit (the ‘‘coast line’’). 

11. The plaintiff, therefore, has clear and exclusive
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title, as against the defendant, to the entirety of the seabed 

and subsoil (including the natural resources thereof) of 

the Claimed Waters (hereinafter the ‘‘Claimed Seabed’’), 

subject only to defendant’s constitutional authority to 

control and regulate navigation in the Claimed Waters. 

12. The defendant has asserted right, title, and interest 

to the Claimed Seabed by means of: 

(a) Causing an ad hoe committee of federal gov- 

ernmental agencies to prepare, and publish in 1971, 

a series of maps purporting, inter alia, to delimit the 

seaward boundaries of Massachusetts inland waters 

in a fashion adverse to, and in conflict with, the claim 

of title asserted by plaintiff herein. 

(b) Asserting, through the United States Geologi- 

cal Survey, the right of defendant to conduct or license 

seismic surveys and core sampling tests for locating 

mineral resources in areas including the Claimed Sea- 

bed, such asserted right by defendant being adverse 

to the exclusive right to conduct or proscribe surveys 

for mineral resources which is an important benefit 

of the title claimed by plaintiff. 
13. As a result of the defendant’s assertions adverse 

to plaintiff’s rights: 

(a) There is a serious cloud upon plaintiff’s title to 

the Claimed Seabed; 

(b) Plaintiff’s right to the exclusive exploration for 

mineral resources in the Claimed Seabed is con- 

stantly threatened, and with the accelerating pace 

of relevant activity by defendant, such threats 

may greatly increase in the immediate future. 

(c) The marketability of any of plaintiffs’ exploration 

or exploitation rights with respect to the Claimed 

Seabed is significantly impaired during the exist- 

ence of the cloud on plaintiff’s title. 

(d) The Plaintiff’s ability to protect its marine en-
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vironment and the existent marine ecosystems is 

significantly attenuated and circumscribed. 

(e) The formulation and implementation of any co- 

herent Massachusetts coastal zone management 

program is problematical, if not impossible. 

In view of the immense economic and environmental 

significance of this action, and of the important issues of 

the federal-state relationship presented, the plaintiff re- 

spectfully petitions the Court to sit en banc in the trial 

of this case. 

Wuererore, the plaintiff respectfully prays: 

(1) that the Court adjudge, order, and decree that the 

plaintiff has exclusive title, free and clear of any 

adverse claims by defendant, to the seabed and 

subsoil (including the natural resources thereof) 

of the entirety of the Massachusetts inland waters 

more particularly described in paragraphs 4 and 

5 of the Complaint; and 

(2) for such other and further relief as this Court 

may deem just and proper. 

Rosert H. Quinn 

Attorney General of Massachusetts 

Attorney for Plaintiff 

By:   

Henry HERRMANN 

Special Assistant Attorney General 

50 Congress Street 

Boston, Massachusetts 02108 

Tel. No. (617) 423-6096 
  

APPENDIX ‘‘A”’
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