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INTEREST OF AMICUS CURIAE!

The National Parks Conservation Association
(“NPCA”) was founded in 1919, shortly after Congress
passed the National Park Service Organic Act, 16 U.S.C.
§§ 1-6 (1916) (“Park Service Organic Act”). NPCA was
formed to advocate protection of the newly created national
park system, consistent with Congress’s mandate that the
Executive Branch “conserve the scenery and the natural and
historic objects and the wild life” in national parks and
monuments and “provide for the enjoyment of the same in
such manner and by such means as will leave them unim-
paired for the enjoyment of future generations.” Id. § 1.

In this case, the State of Alaska claims ownership of all
of the tidal lands and marine submerged lands within Glacier
Bay National Park and Preserve (“the Park”). The areas
claimed by Alaska support a rich variety of wildlife and con-
tain unique objects of historic and scientific interest that are
integral to the Park’s purposes.

Alaska asserts title under the “equal footing doctrine”
and the Submerged Lands Act (“SLA”), 43 U.S.C. §§ 1301 ef
seq., because, it argues, Congress was not sufficiently ex-
plicit in expressing its intention that Glacier Bay be retained
by the United States. Alaska effectively asks the Court to
impose on Congress a new and heightened legal burden for
federal retention of submerged lands, unsupported by this
Court’s well-established equal footing doctrine standards. If
adopted by the Court, Alaska’s new test not only would seri-
ously threaten Glacier Bay, but also could be asserted to
jeopardize preservation of important resources in other na-
tional parks.

NPCA and its 350,000 members have a substantial in-
terest in ensuring that our national parks and monuments

! The parties in this case have consented to the filing of this brief.
No counsel for a party authored this brief in whole or in part, and no per-
son or entity, other than NPCA, its members, and its counsel, made a
monetary contribution to the preparation or submission of this brief.
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are preserved inviolate, as mandated by Congress. NPCA
files this brief as amicus curiae to clarify Congress’s inten
that all of Glacier Bay National Park—including, most im
portantly, the “Bay” portion of the Park—be retained anc
protected by the United States, unimpaired for the benefi
of present and future generations. Congress’s intent being
very plain, Alaska’s clalm of title to Glacier Bay necessarily
is defeated. o

'STAT.EM'ENT OF THE CASE

Glacier Bay National Park ‘is both spectacular anc
unique in its scenic beauty, the richness and diversity of its
natural resources, and the opportunities for scientific study
that it provides. The Park encompasses snow-capped moun:
tain ranges rising to over 15,000 feet, coastal beaches witl
protected coves, deep fjords, coastal and estuarine waters
and freshwater lakes. Most notably, massive tidewater gla-
ciers flow out of the mountains and into Glacier Bay, where
huge blocks of ice up to 200 feet high break off or “calve’
into the water.? The Park hosts an extraordinary spectrun
of plant life, ranging from “pioneer species” in areas recently
exposed by receding glaciers, to well-developed communities
in older coastal and alpine ecosystems. The Park habitat
also supports a variety of marine and terrestrial wildlife, in-
cluding endangered humpback whales and large numbers of
the renowned brown bear (also known as the grizzly bear)
which can weigh well over 1,000 pounds.

Much of the surface area of Glacier Bay National Park is
covered with water—in its frozen form, as vast areas of gla-
cial ice, or in its liquid form, filling channels left behind as
glaciers retreated over time. Marine waters make up nearly

2 Except as otherwise indicated, the facts in this Statement of the
Case regarding the Park’s physical features, history, and plant and animal
life are matters of public record, set forth on the National Park Service’s
Internet site. See National Park Service, Glacier Bay National Park and
Preserve, Alaska, available at http://www.nps.gov/glba/ (last visited Sept.
7, 2004). There is no material dispute as to these facts in this case.
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one-fifth of the Park. At present, Glacier Bay penetrates
inland more than 60 miles, terminating in towering walls of
ice at the numerous glaciers on the Bay’s borders.” The
Bay’s waters ebb and flow in huge tides, which can change as
much as 25 feet during a six-hour period. The lives of virtu-
ally all the animals in the Park are tied to the Bay’s produc-
tive marine waters and the biologically rich tidal areas. Asit
was described by the National Park Service (“NPS”) Direc-
tor to Congress on the eve of Alaska’s statehood, Glacier
Bay is a “water park.” Hearings before the Senate Comm.
on Interior and Insular Affairs, 83d Cong. 1, 51 (1954) (US-
1V-42) (“Hearings”). o

Glacier Bay is unique in one respect that is particularly
important in this case. The Park’s glaciers undergo rapid
periods of accession and retreat, expanding or shrinking at
tremendous rates that are unseen anywhere else in the
world. In 1794, when Captain George Vancouver sailed his
ship the Discovery through Icy Strait, what is now Glacier
Bay was a mere five-mile-deep indent in a solid ice face that
was in places 4,000 feet thick; glaciers covered nearly all of
the area presently occupied by water. Yet, by 1879, John
Muir reported that the giant wall of ice had retreated more
than 30 miles from the mouth of the Bay. Many of the major
glaciers in the Park have continued to retreat since then.
See Appendix A (attached). In the future, many, if not all, of
the waters in the Park today may again be filled by advanc-
ing glaciers.* Distinctions between “uplands,” “tidal areas,”
and “submerged lands” are far less sharp and significant in
this glacier ecosystem because the boundary between the

3 A map of the Park is set forth in an official NPS publication, which
is attached to this Brief as Appendix A and can be found at page 88 of the
exhibit of the United States labeled “US-IV-8.”

* Whether a glacier advances or retreats and the rate of its move-
ment depend on many factors, including snowfall rate, topography, and
climate trends. At present, glacial retreat continues on the Bay’s east and
southwest sides, but on the west side several glaciers are advancing onto
lands that are currently submerged beneath Glacier Bay.
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solid-water (frozen) and liquid-water areas of the Park is in
hourly flux.

The Park supports a broad range of wildlife, including,
in the uplands and tidal areas, brown bears, wolves, moose,
mountain goats, marmots, wolverines, and numerous other
mammal and bird species. Intermittently exposed sub-
merged lands in tidal areas are rich in food supply and are
favorite grazing areas for fauna in the Park. The waters of
Glacier Bay are essential feeding grounds for endangered
humpback whales and habitat for gray whales, killer whales,
threatened Steller sea lions, and sea otters.’ The submerged
lands under Glacier Bay host a rich concentration of shellfish
and marine plant life. As a national park, Glacier Bay is one
of the few significant marine ecosystems that are protected
from the depletions caused by large-scale commercial fish-
ing, crabbing, and shellfish harvesting operations.

Because of the unique opportunity in Glacier Bay to
study tidewater glaciers and the effects of their advance-
ment and retreat, as well as its diverse and abundant wild-
life, in 1925 President Coolidge proclaimed Glacier Bay a na-
tional monument pursuant to the National Monument Act,
16 U.S.C. §§ 431 et seq. See Proclamation No. 1733, 43 Stat.
1988 (1925) (US-IV-1) (1925 Proclamation”). The 1925
Proclamation creating the Monument directed that it be ad-
ministered by the Department of the Interior in accordance
with the National Park Service Organic Act of 1916, see id.,
thereby ensuring that it received the same level of protec-
tion as a national park. In 1939 the United States substan-
tially expanded the reserved area of Glacier Bay, bringing
the outer coast and the submerged lands beneath the three-
mile territorial sea within the Monument’s boundaries. See
Proclamation No. 2330, 4 Fed. Reg. 1661 (1939) (US-1V-2)
(“1939 Proclamation”). Later renamed Glacier Bay National
Park and Preserve and slightly expanded, see 16 U.S.C.

5 For more details, photographs, and illustrations of the Park’s tide-
water glaciers and the whales and other wildlife that inhabit Glacier Bay,
see the front side of Appendix A (attached), the Park brochure.



5

§ 410hh-1(1), the Park is unique among our national parks in
that it comprises an entire glacial and marine ecosystem,
including the uplands, tidal areas, and submerged lands over
which eleven tidewater glaciers are advancing or retreating.
Indeed, the Park is so extraordinary that it, along with
nearby Wrangell St. Elias National Park and Preserve,
Kluane National Park and Preserve (Canada), and Tatshen-
shini-Alsek Park (Canada), has been designated by the
United Nations Educational, Scientific, and Cultural Organi-
zation (UNESCO) as a “World Heritage Site.”®

The waters and lands now comprising Glacier Bay Na-
tional Park were acquired in fee simple from Russia in 1867.
See United States v. Alaska, 423 F.2d 764, 765-766 (9th Cir.
1970). The United States undisputedly had full ownership
rights to those waters and lands from .that time until
Alaska’s admission as a state in 1959. Alaska does not seri-
ously dispute that through the Presidential Proclamations of
1925 and 1939, the United States intended to reserve all of
the lands making up the Monument, including the tidal and
submerged lands, as national park system properties. The
single question to be decided here is whether Congress in-
tended at the time of statehood that Glacier Bay National
Monument’s submerged lands, as well as its uplands, be re-
tained by the United States.

SUMMARY OF ARGUMENT

1. Under the “equal footing doctrine” and the Sub-
merged Lands Act, the determination whether the United
States retained submerged lands within federal reserved
areas is a question of “federal intent.” See United States v.

¢ World Heritage Sites are protected by international treaty because
of their “outstanding physical, biological and geological formations, habi-
tats of threatened species of animals and plants and areas with scientific,
conservation or aesthetic value.” United Nations Educational, Scientific,
and Cultural Organization, World Heritage, available at
http://whe.unesco.org/pg.cfm?cid=160 (last visited Aug. 30, 2004). Glacier
Bay is one of only thirteen U.S. national parks to be designated as a World
Heritage Site.
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Alaska, 521 U.S. 1, 36 (1997). If Congress’s intent that such
lands would be retained by the United States was “very
plain,” then the presumption that title passed to the state
upon statehood will be overcome. See id. at 36 (quoting
United States v. Holt State Bank, 270 U.S. 49, 55 (1926)).
Congress’s intent that submerged lands be retained by the
United States may be demonstrated by (a) express language
of statutory enactments at or prior to the time of statehood,;
(b) Congress’s knowledge, at the time of statehood, of an ex-
isting Executive Branch reservation that included sub-
merged lands; or (c) evidence that the submerged lands in
question were necessary to the purposes of the federal res-
ervation. See id. at 41-43; Idaho v. United States, 533 U.S.
262, 273-274 (2001).

2. Congress plainly intended that the United States
retain the submerged lands in Glacier Bay National Park.

a) The Special Master correctly found that § 6(e) of
the act granting Alaska statehood, see Act of July 7, 1958,
Pub. L. No. 85-508, § 6(e), 72 Stat. 339, 340-341 (“Statehood
Act”), expressed Congress’s intent that all of Glacier Bay, as
a national monument set aside for the protection of wildlife,
was to be retained by the United States. See Report of the
Special Master on Six Motions for Partial Summary Judg-
ment and One Motion for Confirmation of a Disclaimer of
Title at 271-272 (2004) (“Report”). This finding alone is suf-
ficient to defeat Alaska’s claim to Glacier Bay.

b) Congress’s intention that the United States would
retain and protect submerged lands within national park
system areas such as Glacier Bay also was expressed in the
plain language of the National Monument Act of 1906 and
the National Park Service Organic Act of 1916. In those
statutes, Congress delegated to the Executive Branch au-
thority to designate national monuments of historic and sci-
entific interest and mandated that, once designated, such
national monuments would be protected by the Department
of the Interior and preserved “unimpaired for the enjoyment
of future generations.” 16 U.S.C. § 1.
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¢) Congress was specifically aware of the reservation
of submerged lands in Glacier Bay National Monument dur-
ing the time period in which it considered Alaskan state-
hood. Between 1946 and 1958, Congress gave extensive con-
sideration to the disposition of federal lands in Alaska, was
informed that Glacier Bay National Monument contained
submerged lands that were to be retained by the United
States, debated eliminating or reducing the size of the
Monument, and ultimately took no action affecting the status
or scope of the Monument.

d) Finally, Congress’s intent that all of Glacier Bay be
retained by the United States is reflected in the very pur-
poses for which Glacier Bay was reserved: the study of
tidewater glaciers (which advance over and retreat from
submerged lands), the study and protection of wildlife
(which inhabit and feed in tidal areas and submerged lands),
and the study and preservation of ancient forest remnants
(which are found on submerged lands). Alaska’s primary
purpose in claiming title is to open up Glacier Bay to eco-
nomic uses. State title necessarily is defeated because
Alaska’s goal of commercial exploitation of Glacier Bay fun-
damentally conflicts with the purposes for which it was re-
served.

ARGUMENT

I. THE UNITED STATES RETAINS SUBMERGED
LANDS WITHIN FEDERAL RESERVATIONS WHERE
CONGRESS’S INTENT TO DO SO IS PLAIN.

Pursuant to the “equal footing doctrine” and the Sub-
merged Lands Act, states are presumed to take title to the
submerged lands beneath inland waters and the three-mile
territorial sea upon statehood. See Alaska, 521 U.S. at 5-6.
However, the Property Clause of the United States Consti-
tution empowers the United States to retain submerged
lands along with other reserved public lands at the time of
statehood where it so elects. See id. at 34. “Whether title to
submerged lands rests with a State,” this Court has held, “is
ultimately a matter of federal intent.” Id. at 36. Submerged
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lands are retained where Congress’s “intention was defi-
nitely declared or otherwise made very plain.” Id. (quoting
Holt State Bank, 270 U.S. at 55). The same standard applies
to claims under both the equal footing doctrine and the Sub-
merged Lands Act. See Alaska, 521 U.S. at 35-36.

In evaluating whether Congress has recognized an Ex-
ecutive Branch reservation in a way that “demonstrates an
intent to defeat state title,” the Court considers “whether
Congress was on notice that the Executive reservation in-
cluded submerged lands.” Idaho, 533 U.S. at 273-274. The
Court also considers whether “defeating state title to sub-
merged lands was necessary to achieve the United States’
objective” in setting aside the land. Alaska, 521 U.S. at 42-
43. If “the purpose of the reservation would have been com-
promised if the submerged lands had passed to the State,”
title to the submerged lands shall be retained by the United
States. Idaho, 533 U.S. at 274. In Alaska, for example, the
Court determined that the National Petroleum Reserve in-
cluded submerged lands and that in retaining the Reserve
generally (in § 11(b) of the Statehood Act) Congress in-
tended to retain the submerged lands specifically because
“defeating state title . . . was necessary to achieve the
United States’ objective [of] securing a supply of oil and gas
that would necessarily exist beneath uplands and submerged
lands.” 521 U.S. at 42-43. “The transfer of submerged lands
at statehood-—and the loss of ownership rights to the oil de-
posits beneath those lands—would have thwarted that pur-
pose.” Id. at 43.

In this case, Alaska purports to apply the standard set
out in Alaska and discussed above but actually seeks to im-
pose a new and heightened burden of proof on the United
States. According to Alaska’s argument, Congress was re-
quired to “explicitly recognize” Glacier Bay National Monu-
ment in a statute at the time of statehood in order to avoid
reversion of the submerged lands in the Monument to the
State. See Exceptions to Report of Special Master and Brief
in Support for Plaintiff State of Alaska (“Alaska Br.”) at 10.
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This purported test is inconsistent with the standards estab-
lished by the Court’s directly applicable precedents.

Under the equal footing doctrine, there is no require-
ment that Congress express its intention to retain sub-
merged lands in explicit statutory language enacted at the
time of statehood. In Idaho v. United States, for example,
the Court looked to the history of negotiations between the
United States and the Coeur d’Alene Tribe prior to state-
hood in determining that Congress had plainly intended to
retain submerged lands included in the reservation set aside
for the Tribe by Executive Order prior to statehood. See 533
U.S. at 276-281. And in Utah Division of State Lands v.
United States, 482 U.S. 193 (1987), the Court did not con-
sider the absence of a provision in the Utah Enabling Act of
July 16, 1894, to be dispositive of the question whether the
United States had retained title to submerged lands in a
reservation pursuant to a federal law that allowed the
United States Geological Survey (“USGS”) to designate
lands for sites for reservoirs and irrigation canals and
ditches. The Court in Utah ultimately concluded that the
law granting authority to the USGS and a subsequent law
providing that selected sites remain segregated did not re-
veal an intent to defeat state title, but that was because
those laws did not mention submerged lands and their pur-
poses could be achieved without reserving submerged lands.
See id. at 203, 208. Thus, under the equal footing doctrine,
Congress’s intent that the United States retain reserved
submerged lands may be evidenced by laws and pronounce-
ments predating the act granting statehood and the circum-
stances at the time of statehood, even if the statehood act
itself is silent on this matter.’

" In Alaska, the Court relied on provisions of the Statehood Act to
demonstrate Congress’s intent to retain the submerged lands in question,
but it did not indicate that only provisions in the Statehood Act could
show Congress’s intent to retain federally reserved lands in Alaska. The
Court in Alaska relied on the Statehood Act in part because it was not
clear that the executive reservations were valid or final. There was some
question whether the Pickett Act granted the President the authority to
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The SLA did not give states any new or additional
rights to lands beneath inland waters: “Since the Act does
not extend to the States any interest beyond those afforded
by the equal-footing doctrine, the State can no more base its
claim . . . on the Submerged Lands Act than on that doc-
trine.” Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 324-325
(1973), overruled on other grounds, Oregon ex rel. State
Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 382
(1977). Rather, Congress passed the SLA in 1953 for the
primary purpose of resolving certain claims made by the
United States under the “paramount rights” doctrine to pe-
troleum in lands beneath the three-mile territorial sea that
had not been reserved or occupied by the United States
prior to statehood. See United States v. California, 436 U.S.
32, 37 (1978). Section 1313(a) of the SLA lists several differ-
ent exceptions to the general presumption that submerged
lands pass to the states upon statehood, including an excep-
tion for lands “expressly retained by . . . the United States
when the State entered the Union,” 43 U.S.C. § 1313(a),
which the Court has held to be no more or less stringent
than the equal footing standard. See Alaska, 521 U.S. at 35-
36. Section 1313(a) also excepts from state ownership “any
rights the United States has in lands presently and actually
occupied by the United States under claim of right.” 43
U.S.C. § 1313(a). With respect to reserved lands that were
owned by the United States under a claim of right based on
fee simple title and were actually occupied by the United
States at the time the SLA was passed and at the time of

reserve the submerged lands in the National Petroleum Reserve, so look-
ing to § 11(b) of the Statehood Act—which specifically stated that the
United States owned the Reserve—was necessary. See Alaska, 521 U.S.
at 43-45. And the proposed executive withdrawal of the Arctic National
Wildlife Refuge had not been made final by the Secretary of the Interior,
see id. at 46, so the Court considered instead whether § 6(e) indicated an
intention to retain lands that were merely the subject of an application for
a withdrawal, see id. at 55-60.
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statehood, this exception applies! When read collectively,
the exceptions listed in § 1313(a) do not impose a more re-
strictive approach for determining federal retention under
the SLA than the Court applies under the equal footing doc-
trine. Moreover, there would be no basis to argue that
Alaska gained some additional rights because it was admit-
ted after the SLA was passed. The section of the Statehood
Act that made the SLA applicable to Alaska expressly pro-
vided that Alaska would have “the same rights as [did] exist-
ing States thereunder.” Statehood Act § 6(m).

In sum, the general presumption that title to submerged
lands passes to the states is overcome where Congress
plainly intends that such lands be retained by the United
States. Congress’s intent can be determined in various
ways, including consideration of (a) language in statutes en-
acted at the time of statehood, (b) the terms of other stat-
utes and congressional pronouncements prior to statehood,
(c) evidence that Congress was on notice of an Executive
Branch reservation at the time of statehood, and (d) the
purposes of the reservation and whether retention of sub-
merged lands was necessary to achieve those purposes.

8 The Court’s holding in California, which declined to give effect to
the last exception set out in § 1313(a), is not applicable in this case. Be-
cause the SLA was passed for the very purpose of overturning the United
States’ “paramount rights” claim to submerged lands beneath the territo-
rial seas that had not been reserved or occupied prior to statehood, the
Court held that the final exception in § 1313(a) could not have been in-
tended to allow the federal government to retain ownership of a subset of
those lands. See California, 436 U.S. at 3741. In this case, the lands in
question were not merely subject to the legal doctrine of paramount
rights but were “actually occupied by the United States under claim of
right” at the time of Alaska’s statehood. The United States at all relevant
times prior to statehood had fee simple ownership of those lands and dealt
with them as an integral part of an established national monument that
was occupied by the Department of the Interior under the Park Service
Organic Act. The last exception in §1313(a) is applicable here based on the
plain meaning of its terms.
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II. CONGRESS VERY PLAINLY INTENDED THAT THE
UNITED STATES RETAIN THE SUBMERGED LANDS
IN GLACIER BAY.

A. Section 6(e) Of The Alaska Statehood Act Ex-
pressed Congress’s Determination To Retain Gla-
cier Bay For The Purpose Of Protecting Wildlife.

The Special Master—in a thorough and well-reasoned
decision—determined that Congress intended to retain the
submerged lands in Glacier Bay National Monument at the
time Alaska became a state in 1959. The Master first con-
cluded that “Glacier Bay Monument, as it existed at the time
of statehood, clearly included the submerged lands within its
boundaries.” Report at 263-264. “The descriptions of the
Monument” in the proclamations that established it, the
Master found, “show that the Monument necessarily em-
braced submerged lands.” Id. at 264. “In addition, excluding
submerged lands would undermine the purposes of studying
tidewater glaciers and studying and preserving wildlife and
the remnants of ancient forests.” Id. The Master also con-
cluded that Congress specifically expressed its intent to re-
tain Glacier Bay, including its submerged lands, in § 6(e) of
the Alaska Statehood Act, which provides for the retention
of “lands withdrawn or otherwise set apart as refuges or
reservations for the protection of wildlife,” Statehood Act
§ 6(e). See Report at 271-272.

Alaska has not raised an exception to the Special Mas-
ter’s conclusions that both the designation of Glacier Bay
National Monument in 1925 and the expansion of the Monu-
ment in 1939 included submerged lands. See Alaska Br. at
(1).° Instead, Alaska argues that it is not clear Congress in-

° In two sentences of a four-sentence footnote, Alaska cites its briefs
filed before the Special Master and expresses a generalized disagreement
with the Master’s conclusion that the reservations of the Monument in-
cluded submerged lands. See Alaska Br. at 10-11 n.4. But Alaska does not
raise this issue in its exceptions or in its Summary of the Argument and
states in the other two sentences of this footnote that the Court need not
address this issue.
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tended to retain the submerged lands that undisputedly
formed a part of the Monument at the time of statehood.
But as the Special Master correctly found, § 6(e) of the
Statehood Act expressed Congress’s intent that all of Gla-
cier Bay, as a national monument set aside for the protection
of wildlife, was to be retained by the United States. This
finding is compelled by the language used by Congress, and
Alaska’s contrary interpretation of § 6(e) could, if adopted,
result in a massive and clearly unintended expansion of
Alaskan ownership of federal reserved land in Alaska.
NPCA anticipates that the United States will discuss the
meaning of § 6(e) in depth, and NPCA therefore will not re-
peat those arguments here.

Although it was unnecessary for the Special Master to
go beyond the express provisions of the Statehood Act to
find sufficient evidence of congressional intent, this Court
also should consider, in its exercise of de novo review, (1)
other relevant congressional enactments, (2) Congress’s spe-
cific consideration of Glacier Bay prior to 1959, and (3) the
purposes for which Glacier Bay was reserved and the effects
of state ownership on those purposes, all of which confirm
the Special Master’s conclusion that Alaska’s claim fails as a
matter of law.

B. Congress Intended That Submerged Lands Inte-
gral To Reserved National Parks And Monuments
Would Be Retained And Protected By The United
States.

Disposition of lands owned by the United States is gov-
erned by the Property Clause of the United States Constitu-
tion, which provides: “The Congress shall have Power to
dispose of and make all needful Rules and Regulations re-
specting the Territory or other Property belonging to the
United States . ..” U.S. Const. art. IV, § 3, cl. 2. Congress
not only has legislative power over the public domain, but
also exercises the powers of the proprietor therein, and it
may deal with such lands precisely as an individual might
deal with his or her own property. Alabama v. Texas, 347
U.S. 272, 273 (1954). Congress has “complete power” over
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public lands that “necessarily includes the power to regulate
and protect the wildlife living there.” Kleppe v. New Mex-
ico, 426 U.S. 529, 540-541 (1976). It is for Congress and not
the courts to say how the public lands shall be administered.
United States v. City & County of San Francisco, 310 U.S.
16, 26 (1940).

In the 19th and early 20th centuries, it was well estab-
lished that the Executive Branch had authority to reserve
public lands for appropriate purposes, even without congres-
sional authorization. See Grisar v. McDowell, 73 U.S. (6
Wall.) 363, 381 (1867). The Executive Branch was charged
with disposition of the public domain, and it reserved and
withdrew lands “by a multitude of orders extending over a
long period of time, and affecting vast bodies of land, in
many states and territories.” United States v. Midwest Oil
Co., 236 U.S. 459, 475 (1915). These orders were well known
to Congress, and in not a single instance was an Executive
reservation or withdrawal subsequently disapproved. See
id.

It was against this backdrop that Congress enacted the
National Monument Act of 1906, which provided:

[tlhe President of the United States is authorized,
in his discretion, to declare by public proclamation
... objects of historic or scientific interest that are
situated upon the lands owned or controlled by the
Government of the United States to be national
monuments, and may reserve as a part thereof par-
celsofland....

National Monument Act of 1906, Pub. L. No. 59-209, § 3060,
34 Stat. 225 (codified 16 U.S.C. § 431) (also known as the
“Antiquities Act”). Pursuant to this authority, President
Theodore Roosevelt proclaimed eighteen national monu-
ments during his term of office ending in 1912, including ma-
jor reservations such as Grand Canyon, Arizona; Mount
Olympus, Washington; Natural Bridges, Utah; and Lassen
Peak, California. See Utah Ass’n of Counties v. Bush, 316 F.
Supp. 2d 1172, 1179 n.4 (D. Utah 2004). The broad authority
of the Executive Branch to declare certain lands to be na-
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tional monuments and reserve them under the Act was con-
firmed by the Court in Cameron v. United States, 252 U.S.
450, 455-456 (1920).

In 1916, Congress passed the National Park Service Or-
ganic Act of 1916, Pub. L. No. 64-235, 39 Stat. 535 (codified
as amended at 16 U.S.C. §§ 1-18f), which created the Na-
tional Park Service within the Department of the Interior to
manage and protect national parks and national monuments.
See 16 U.S.C. § 1. The Act established the national policy of
protecting “the fundamental purpose of the said parks,
monuments, and reservations, which purpose is to conserve
t}le scenery and the natural and historic objects and the wild
life therein and to provide for the enjoyment of the same in
such manner and by such means as will leave the
paired for the enjoyment of future generations.” Id. (em-
phasis added).

The plain language of the National Monument Act and
the Park Service Organic Act expresses Congress’s inten-
tion that lands (including submerged lands) reserved as part
of the national park system would be retained and protected
by the United States. This conclusion is confirmed by the
historical development of other important national parks.
Ij" or example, Grand Canyon National Monument was esta}:f-
lished by Presidential Proclamation in 1906, prior to Ari-
zona’s admission into the Union. See Proclamation No. 794,
35 Stat. 2175 (1908). It was not designated as a national park
until 1919, See Act of Feb. 26, 1919, Pub. L. 65-277, 40 Stat.
1175. The Arizona Statehood Act (June 10, 1910) did not

specifically list submerged lands in the Grand Canyon Na-
United States—

tional Monument as being retained by the

indeed, it did not mention the Grand Canyon at all. See Pub.
L. No. 61-219, 36 Stat. 557. Yet the State of Arizona has
never been viewed as having ownership rights to conduct
mining operations or other activities in the bed of the _Colo—
rado River within Grand Canyon National Park in Arizona.
Cf. Lesoeur v. United States, 21 F.3d 965, 967 n.2 (9th Cir.

1994) (noting dispute between United States and an Indian

m unim-
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Tribe, but not the State of Arizona, over ownership of the
Colorado River in Grand Canyon National Park).

The reason such rights have not been asserted—and
would have no basis in law—is that Congress’s intent that
the United States retain and protect all national parks and
national monuments, including submerged lands therein,
was made clear in the National Monument Act and the Park
Service Organic Act. Under Alaska’s version of the law,
however, states could assert supposedly superior presumed
rights to submerged lands in these and other national park
system areas, in fundamental conflict with Congress’s power
under the Property Clause of the Constitution and Con-
gress’s mandate expressed in the Park Service Organic Act.
With respect to national parks and monuments, including
Glacier Bay, Congress plainly intended to retain all of the
lands under the control of the Department of the Interior,
unimpaired for future generations, and necessarily to defeat
state title in doing so.

C. Congress Was On Notice At The Time Of State-
hood That Glacier Bay National Monument Con-
tained Submerged Lands And That The Monu-
ment Would Be Retained By The United States.

The Statehood Act divided the publicly held lands in the
Territory of Alaska between the State and the United
States. The Act gave Alaska title to “all property real and
personal, title to which is in the Territory of Alaska or any of
the subdivisions,” but made clear that “[e]xcept as provided
in section 6 hereof, the United States shall retain title to all
property, real and personal, to which it has title, including
public lands.” Statehood Act § 5. The Statehood Act also
gave Alaska the opportunity to select, within 25 years after
its admission, hundreds of thousands of acres of land to
which title was retained by the United States. Id. § 6(a), (b).
To be eligible for selection, however, most of the land had to
be “vacant, unappropriated, and unreserved.” Id. This ap-
portionment of lands was the subject of extensive discussion
in the period leading up to statehood.
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Some members of Congress considering Alaska state-
hood were concerned that the statehood bill not “give Alaska
just the remains after everybody else has picked it dry.”
Hearings, at 1 (US-IV-42). To address this concern, Con-
gress considered a “reduction in the size of some of the Fed-
eral reservations, including the national parks and national
monuments.” Id. Before it could make such a reduction,
however, Congress sought to gain “a broader understanding
of the location of the lands reserved, and the views of the
Department [of the Interior] as to the extent to which they
could become restricted or whether they could be abol-
ished.” Id. at 10. The Committee on Interior and Insular
Affairs called before it, among other officers of the United
States, the Director of the National Park Service, Conrad
Wirth. Mr. Wirth testified at length about the need to retain
Glacier Bay National Monument under NPS management
and protection. See id. at 46-53. Mr. Wirth opposed sugges-
tions that the Monument was no longer needed because one
of its glaciers had receded beyond the Monument’s bounda-
ries, noting that many other glaciers remained in the Monu-
ment. See id. at 47-48.

In the end, while a few members of Congress advocated
reducing or eliminating Glacier Bay National Monument,
Congress took no such action. In contrast, Old Kasaan
Monument—which Mr. Wirth stated was no longer needed
because the totem poles it was set aside to preserve had dis-
appeared—was abolished. See Act of July 26, 1955, Pub. L.
No. 84-179, 69 Stat. 380. During the period from 1946
through 1958 when the Alaska Statehood Act was under
consideration, Congress eliminated at least eight national
monuments,'® but left Glacier Bay unaltered.

10 Father Millet Cross National Monument, N.Y. (Pub. L. No, 81-292,
63 Stat. 691, Sept. 7, 1949); Holy Cross National Monument, Colo. (Pub. L.
No. 81-648, 64 Stat. 404, Aug. 3, 1950); Wheeler National Monument, Colo.
(Pub. L. No. 81-652, 64 Stat, 405, Aug. 3, 1950); Shoshone Cavern National
Monument, Wyo. (Pub. L. No. 83-360, 68 Stat. 98, May 17, 1954); Old Ka-
saan National Monument, Alaska (Pub. L. No. 84-179, 69 Stat. 380, July 26,
1955); Castle Pinkney National Monument, S.C. (Pub. L. No. 84-447, 70
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During its deliberations regarding the future of Glacier
Bay, Congress was expressly informed that the Monument
contained submerged lands. Mr. Wirth described the
Monument in his testimony as “a series of glaciers on a
mountain range, with the Glacier Bay going up through the
center” and provided an acreage figure that included sub-
merged lands. Hearings, at 46 (US-IV-42); see John D.
Coffman and Joseph S. Dixon, Report on Glacier Bay Na-
tional Park (Proposed), Alaska at 1 (Dec. 20, 1938) (US-1V-
9) (“Coffman & Dixon”) (providing acreage figures). Mr.
Wirth further explained that roads on the uplands of the
Monument were unlikely to be necessary because the
Monument was a “water park.” See Hearings, at 51 (US-IV-
42) (emphasis added).

To assist Congress in its deliberations regarding Alaska
statehood and the apportionment of lands in Alaska, the De-
partment of the Interior prepared an atlas titled “Alaska:
Federal Land Withdrawals and Reservations.” See Alaska:
Federal Land Withdrawals and Reservations (US-1V-46)
(“Atlas”). This atlas was made available at the 1954 hearing
at which Mr. Wirth testified about whether any national
monuments could be reduced or eliminated prior to state-
hood, see Hearings, at 10 (US-IV-42), and a version of the
atlas was entered into the Congressional Record in 1957, see
Hearings Before the Subcom. on Territorial and Insular Af-
fairs of the Com. on Interior and Insular Affairs, 85th
Cong. 1, 195-196 (1957) (US-IV-45). The atlas shows that
Glacier Bay National Monument was one of the areas re-
served by the United States. See Atlas (US-IV-46). More
importantly, the atlas shows that the boundaries of the
Monument extended beyond the outer coastline to include
open ocean and submerged lands outside of Glacier Bay and
that the boundary cut through Cross Sound and Icy Strait,
including some of the waters and submerged lands but not

Stat. 61, Mar. 29, 1956); Verendrye National Monument, N.D. (Pub. L. No.
84-846, 70 Stat. 730, July 30, 1956); and Fossil Cycad National Monument,
S.D. (Pub. L. No. 84-891, 70 Stat. 898, Aug. 1, 1956).
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others within the Monument. See id. The atlas shows that
Congress knew that Glacier Bay National Monument was
being retained by the United States and knew that the
Monument contained submerged lands. Indeed, this Court
held in Alaska that the very same atlas, by including the
Arctic National Wildlife Range, put Congress “on notice” at
the time it passed the Statehood Act that the federal gov-
ernment had reserved the submerged lands depicted in the
map of the Range. See 521 U.S. at 56 & n.2.

Congress also was aware that the United States in-
tended to retain Glacier Bay National Monument as a result
of its consideration of prior versions of the proposed state-
hood bill. House Resolution 206 would have transferred to
Alaska “all public property and all vacant unappropriated
lands” except, inter alia, “Mount McKinley National Park”
and “Glacier Bay National Monument, as established, de-
scribed, and delimited in the proclamation of the President
of the United States dated February 26, 1925 (43 Stat.
1988).” H.R. 206, 80th Cong. at 2 (1947) (US-IV-43). In re-
sponse to a complaint that this bill would have transferred to
Alaska Katmai National Monument (because it was not spe-
cifically listed as retained), the Delegate who introduced the
bill (E.L. Bartlett) explained that Katmai was no longer of
any special significance because the natural phenomena that
justified its creation had ceased to exist. See Letter from
Bartlett to Packard of Feb. 3, 1947, at 1-2 (US-IV-44). In
contrast, Delegate Bartlett observed that “with one trifling
exception” no one had suggested that “the status of Glacier
Bay National Monument” be changed because it had “splen-
did potentialities.” Id. at 2."

In sum, Congress’s knowledge about and treatment of
Glacier Bay during the period prior to statehood demon-

' Congress’s decision to move from a bill (House Resolution 206)
that granted all lands to Alaska except those specifically listed by name to
a bill (the Statehood Act) that instead described general categories of
property shows that Congress felt no need to list properties by name in
order to retain them.
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strate that Congress intended the United States to retain
title to all of the Monument.

D. Federal Retention Of The Submerged Lands In
Glacier Bay National Monument Was Necessary
To Further The Purposes For Which The Monu-
ment Was Created.

1. The Purposes Of Glacier Bay National
Monument Required The Inclusion Of Sub-
merged Lands.

The 1925 Proclamation establishing Glacier Bay Na-
tional Monument stated that it was being reserved to pro-
vide a unique opportunity for the scientific study of (1) “gla-
cial behavior,” (2) the “resulting movements and develop-
ments of flora and fauna,” and (3) “certain valuable relics of
ancient interglacial forests.” 43 Stat. at 1988-1989 (US-1V-
1). The 1939 expansion also was intended to further these
purposes. See 1939 Proclamation, 4 Fed. Reg. at 1661 (US-
1V-2) (noting protection of “objects of scientific interest” in
the Monument). Each of these purposes would have been
undermined by dividing Glacier Bay National Monument
into two parts, one upland and one submerged, and transfer-
ring title to the submerged lands to Alaska.

First, as the Special Master concluded, the study of the
“tidewater glaciers” present in the Monument required the
preservation of the submerged land portion of the Monu-
ment. See Report at 246-248. Tidewater glaciers advance
and retreat over time. See id. at 246. Over the past two
hundred years, the glaciers of Glacier Bay have experienced
profound changes. In 1794, glaciers covered almost the en-
tirety of Glacier Bay. See Dennis C. Trabant, Expert Wit-
ness Report for Glaciology Relating to Claims to Submerged
Lands in Glacier Bay, Alaska at 2 (US-IV-5) (“Trabant”).
Between the middle of the 18th Century and the beginning
of the 20th Century, one particular glacier, Johns Hopkins
Glacier, retreated as much as 100 kilometers, or 62 miles.
See Bruce F. Molnia, The State of Glacier Science and its
Relationship to the Submerged Lands Adjacent to and Be-
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neath the Tidewater Glaciers of Glacier Bay at the Time of
the Founding and Expansion of Glacier Bay National
Monument, Alaska at 9 (US-IV-4). The movement of gla-
ciers and the resulting covering and uncovering of land with
liquid water are reason enough to conclude that a monument
designed to facilitate the study of glaciers must include cur-
rently submerged lands. Because tidewater glaciers in Gla-
cier Bay rest on the very submerged lands at issue in this
case, see Declaration of Tomie Patrick Lee at 4 (US-IV-8),
studying the movement of glaciers requires the study of the
sea floor, see Trabant at 6 (US-IV-5). “Glacier Bay would
not be an effective area for the study of tidewater glaciers if
the submerged lands were excluded.” Id. at 7; see Report at
247 (adopting Trabant’s conclusion). As the Master ob-
served, as far back as 1914 scientists recognized the rela-
tionship between glaciers and the sea floor. See Report at
248 n.70. :

Second, retention of the submerged lands in Glacier Bay
was necessary for the study and protection of the wildlife
within the Monument. The 1925 Proclamation stated that a
purpose of the Monument was to study “the movements and
developments of flora and fauna” and made clear that the
Monument was to be supervised, managed, and controlled by
the National Park Service pursuant to the Park Service Or-
ganic Act of 1916, which required the Monument to be ad-
ministered “to conserve . .. the wild life therein,” 16 U.S.C.
§ 1. See 1925 Proclamation, 43 Stat. at 1988 (US-IV-1)."? As
the Master found, excluding submerged lands from the
Monument would have undermined the protection of wildlife
including, specifically, brown bear. See Report at 253-255.
Numerous animals use both the uplands of the Park and the
submerged lands. Brown bears “eat barnacles and rye and
sedge grasses on tidelands and swim to islands to gather

12 Alaska’s suggestion that a purpose of the Monument was to allow
scientists to study wildlife but not to protect wildlife, see Alaska Br. at 21,
should be rejected out of hand, as it was by the Special Master, see Report
at 254.
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seabird eggs.” Id. at 254 (citing Victor G. Barnes, Jr., Brown
Bear Use of Marine Habitats in Alaska with Emphasis on
Glacier Bay at 6-12 (2000) (US-IV-6)). Many marine ani-
mals—such as the whales, porpoises, and seals mentioned in
the 1938 report on the proposed expansion of the Monument,
see Coffman & Dixon at 9, 10 (US-IV-9)—live in Glacier Bay
itself.

Third, retention of the submerged lands at the time of
statehood was necessary to facilitate the scientific study of
“certain valuable relics of ancient interglacial forests.” 1925
Proclamation, 43 Stat. 1988-1989 (US-IV-1). As the Master
explained, the “retreat of some glaciers in the Glacier Bay
area during the 19th and early 20th century revealed rem-
nants of ancient trees that had been buried underneath ice
for millennia.” Report at 251. Some of these remnants “rest
on submerged lands.” Id. Alaska suggests that retention of
all of the submerged lands in Glacier Bay was not necessary
to protect the ancient forests presumably because the for-
ests are not located on all of the submerged lands in the
Park. See Alaska Br. at 10-11 n4. As the Master deter-
mined, however, the proper inquiry is not whether any par-
ticular square foot of submerged land was necessary to the
Monument but whether exclusion of the submerged lands as
a whole would impair the Monument. See Report at 252 (cit-
ing Alaska, 521 U.S. at 40-41).

The submerged lands beneath Glacier Bay were not just
accidentally included in the Monument’s boundaries. They
were included because they were integral to the purposes of
the Monument: studying glaciers, wildlife, and remnants of
ancient forests.

2. State Ownership Would Conflict With The
Purposes For Which Glacier Bay Was Re-
served.

Alaska’s stated rationale for asserting title to the sub-
merged lands beneath Glacier Bay (halting and reversing
the phase-out in the Bay of commercial fishing), its ex-
pressed desires for future uses of the Bay (increased cruise
ship traffic), and its actions in other protected areas illus-
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trate the fundamental inconsistency of state ownership with
the Park’s purposes. State ownership of the submerged
lands beneath Glacier Bay would result in significant risk of
impairment of Glacier Bay National Park and, at a minimum,
would likely result in disputes and protracted litigation be-
tween Alaska and the United States over management of
the Park.

a. As a part of the National Park System, Glacier Bay
National Park is subject to federal legislation and regula-
tions designed to protect and conserve the natural objects
and wildlife within the Park, including the Park Service Or-
ganic Act itself. See Robert B. Keiter, Symposium: The Na-
tional Park System: Preserving Nature in the National
Parks: Law, Policy, and Science in a Dynamic Environ-
ment, 74 Denv. U. L. Rev. 649, 675 (1997) (The Park Service
Organic Act’s “nonimpairment’ standard indicates that re-
source preservation responsibilities should take precedence
over public use in the event of a conflict.”).

Management of Glacier Bay by the NPS must conform
to the requirements of the Endangered Species Act, which
requires federal agencies to ensure that agency action “is
not likely to jeopardize the continued existence of any en-
dangered species or threatened species or result in the de-
struction or adverse modification of [eritical] habitat of such
species.” See 16 U.S.C. § 1536(a)(2). For example, the Act
provides protection for endangered humpback whales and
threatened Steller sea lions, both of which are found in the
waters of Glacier Bay. The NPS also is subject to the Na-
tional Environmental Policy Act (“NEPA”), which requires
all federal agencies to prepare an environmental impact
statement regarding proposed major federal actions that
significantly affect the environment. See 42 U.S.C.
§ 4332(2)(C). Glacier Bay National Park is subject to the
1976 Mining in the Parks Act, which authorizes the Secre-
tary of the Interior to promulgate regulations governing
mining operations on National Park System lands in order
“to preserve for the benefit of present and future genera-
tions the pristine beauty of areas of the National Park Sys-
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tem, and to further the purposes of” the Organic Act. See 16
U.S.C. § 1902. The regulations promulgated pursuant to
that Act prohibit mining absent approval of a plan of opera-
tions, which must include an environmental analysis. See 36
C.F.R. § 9.9(2), (b)9). The Wilderness Act of 1964, which
prohibits most development in designated wilderness, see 16
U.S.C. § 1133(c), also applies to Glacier Bay, parts of which
have been so designated.

In addition to these generally applicable federal laws,
statutes applicable specifically to Glacier Bay govern com-
merecial fishing in the Park. An appropriations bill passed in
1998 and modified in 1999 closed some upper portions of the
Bay entirely to fishing, sharply limited fishing within other
portions of the Bay to grandfathered fishermen (who re-
ceived nontransferable, lifetime permits to fish only for Tan-
ner crab, halibut, and salmon), and provided compensation to
affected fishermen. See Omnibus Consolidated and Emer-
gency Supplemental Appropriation Act for FY 1999, Pub. L.
No. 105-277, § 123, 112 Stat. 2681, 2681-259 - 2681-261 (1998)
(codified 16 U.S.C. § 410hh-NOTE); Emergency Supplemen-
tal Appropriations, Pub. L. No. 106-31, § 501, 113 Stat. 57,
72-73 (1999); see also 36 C.F.R. § 13.65(a). Once the grand-
fathered fishermen cease fishing, all commercial fishing in
the Bay will be prohibited, making Glacier Bay the only ma-
rine coastal environment in Alaska that is entirely protected
from the adverse effects of commercial fishing.

Federal regulations promulgated by the National Park
Service pursuant to the Park Service Organic Act govern
activities in Glacier Bay and protect the Park’s natural re-
sources. Current regulations limiting the entry of boats (in-
cluding fishing vessels and cruise ships) into Glacier Bay
were extensively reviewed in a recent Environmental Im-
pact Statement.” To enter the Bay a commercial vessel

13 See Vessel Quotas and Operating Requirements—Final Environ-
mental Impact Statement, available at http://www.nps.gov/glba/InDepth/
learn/preserve/issues/vessels/VQOR/feis_2003.htm (last visited Sept. 7,
2004).



25

Icnrﬁfs hi‘{e a permit issued by the Park, which requires
ins rfu' : ;p compa?es to implement an approved “pollution
y permi?;tm; plgn. 36 CFR § 13.65(b)(2)(), (ii). The Park
e ed to issue a limited number of permits; only two
- ips are allowed per day. Id. § 13.65(b)2)(v). The
Wi%}l:ia ions generally p1:ohibit the operation of a vessel
Speedn hOTlf%-ql.larte? naut.lcal mile of a whale, provide for
oo mitations in demgpated “whale waters,” and close
vih vTviters to vessels entirely. Id. § 13.65(b)(3)(0), (iv), (vi),
chal .Ves el);a.lso prohibit “[o]ff-boat activity from a commer-
13.65(b)s(§)’( v:ﬁ) § i«‘i.g5(lkf)(?)(F){ impose noise restrictions, id.
§ 13.65(0)(d). y imit visible vessel emissions, id.
Servguntlpg;‘ is fgrbidden i_n the Park (except in the Pre-
tomnd ’d fflstls feedmg, .tou.chmg, teasing, frightening or inten-
S is urbmg qf v.vﬂdhfe.” See 36 C.F.R. § 22()1), @."
poses Zglrcr.aft is limited to designated areas for limited pur-
tloa i' ee Z{i. _§ 2.13; 43 C.F.R. § 36.11(f). Use of motor vehi-
o oS prohibited “except on park roads, in parking areas
oo usz ,I"Oéltes and areas designated for off-road motor vehi-
ing in b : 6 C.F.R.§ 4.19(a). Operating a business or engag-
- uilding construction requires a permit. See id. §8 5.3,
trastb. hAlaska’s- approach to resource management con-
Alns ; Sh arply with the federal approach described above.
fode 8; as proclaimed by statute that it has “not assented to
and 1;1 control of fish and game in Glacier Bay National Park
the reserve or the navigable waters within or adjoining
o park and preserve.” Alaska Stat. § 16.20.010(a)(2)(B).
SubWever, Alaska has not taken any steps to designate those

merged lands as protected under state law.”® Rather,

& Preserve, Basic Park Regu-

14
See also Glacier Bay National Park
a/InDepth/visit/regs.htm (last

lations, availabl
L OUS, ¢ at http://www.nps.gov/] 1b
Visited Aug. 25, 2004). pe.govie
15
The State has not designated Glacier Bay as 2 State Park, see
Refuge, see id.

gll%sl?fa Stat. § 41.21.110-§ 41.21.180, a State Game
.20.010-§ 16.20.080, a State Fish and Game Critical Habitat Area, see
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Alaska’s stated intentions with respect to Glacier Bay and
its previous actions in other protected areas indicate that
Alaska likely would attempt to exploit the natural resources
of Glacier Bay for commerecial purposes.

In 1999 then-Governor Tony Knowles stated: “It’s time
to resolve, once and for all, the issue of where federal juris-
diction ends and state jurisdiction begins in Southeast
Alaska.” See Svend Holst, Knowles Sues for Control over
Bay, The Juneau Empire, Nov. 26, 1999, at 1. He explained
that Alaska’s need to preserve commercial and subsistence
fishing in Glacier Bay had motivated Alaska’s suit to quiet
title to the submerged lands. See Mark Sabbatini, State Sues
over Glacier Bay, The Juneau Empire, Mar. 4, 1999.

Alaska has clearly stated its desire to increase the
amount of cruise ship traffic in Glacier Bay. In a recent let-
ter to the Department of Interior, Governor Murkowski
said: “Increased entries would be good for the economy of
Southeast Alaska and would enable thousands of additional
Americans to see the wonders of Glacier Bay.” See Letter
from Murkowski to Griles of Mar. 25, 2004, at 4. In its writ-
ten comments on NPS’ Draft Environmental Impact State-
ment regarding vessel quotas and regulations, Alaska took
the position that use of motorized vehicles in the Bay is a
“traditional activity” that, under the Alaska National Inter-
est Lands Conservation Act, 16 U.S.C. §§ 3101 et seq., must
be permitted.'® Increased cruise ship and vessel traffic in
Glacier Bay would create substantial risks of impairment of
Park resources. In July 2001 a cruise ship hit and killed a

id. § 16.20.500-§ 16.20.690, or a State Game Sanctuary, see id. 16.20.090-
16.20.162.

16 See Letter from Murkowski to Swanton of May 14, 2003, at 2, 4, 5,
available at http:/iwww.nps.gov/glba/InDepth/learn/preserve/issues/ves-
sels/ VQOR/files/FEIS/Volume2/Appendices/AppendixM.pdf at 7, 11, 13
(last visited Aug. 25, 2004).
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pregnant humpback whale."” Smoke stack emissions from
cruise ships can leave a visible haze in the air, and in South-
east Alaska from 1993 to 1999, there were at least 14 vessel
accidents, including one in Glacier Bay."

Under state management, there is also the prospect
that floating lodges could be constructed in Glacier Bay. In
Prince William Sound, which is surrounded by Chugach Na-
tional Forest, the Alaska Department of Natural Resources
has approved construction of eight floating inns in the tide-
lands."” State management of Glacier Bay might also permit
“mariculture”—commercial farming of oysters, clams, mus-
sels, and other shellfish—to be introduced to the Bay. A
2002 state law required state agencies to expand opportuni-
ties for private mariculture operations.® Moreover, the
Alaska Department of Fish and Game recently “announced
plans to lift a three-year-old ban on [new] clam farms in the
Kachemak Bay and Fox River Flats Critical Habitat areas”
and allow new leases for mariculture.” Such operations are

" See Park Confirms Pregnant Humpback Was Killed by Cruise
Ship, Kenai Peninsula Online, Sept. 26, 2001, available at http:/
www.peninsulaclarion.com/stories/092601/ala_092601alapm0010001.shtml
(last visited Aug. 25, 2004).

18 See Vessel Quotas and Operating Requirements, Final Environ-
mental Impact Statement, § 4.61, available at http://www.glba.ene.com/
files/FEIS/Volumel/MainDocument/Chapterd/Sections/Section4.6.pdf
(last visited Aug. 25, 2004); Needs Assessment for a Major Fuel Oil Spill,
Glacier Bay National Park and Preserve § 4.2, at 10-11 (May 2000), avail-
able at http://www.nps.gov/glba/InDepth/learn/preserve/issues/vessels/
spill_assessment.pdf (last visited Aug. 25, 2004).

1% See Sally Deneen, Alaska’s Prince William Sound Braces for
Nonstop Tourism, The Environmental Magazine, June 17, 2003, available
at http://’www.enn.com/news/2003-06-17/s_4777.asp (last visited Aug. 25,
2004).

2 See Jackie Timothy, Alaska Department of Fish and Game, 2002
Annual Mariculture Report at 5 (June 2003), available at http://www.
cf.adfg.state.ak.us/geninfo/pubs/rir/5j03-09.pdf (last visited Aug. 25, 2004).

2! Hal Spence, Clam Farm Ban Could Be Lifted, Kenai Peninsula
Online, July 29, 2004, available at http://www.peninsulaclarion.com/sto-
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currently carried out in Kachemak Bay State Critical Habi-
tat Area.”

It is also reasonable to expect that if Alaska owned the
submerged lands within the Park it would attempt to permit
exploration for and extraction of any minerals or other natu-
ral resources that might be present. Alaska’s current Gov-
ernor “ran for election in 2002 on a natural resources devel-
opment platform” and sees more oil production as the key to
the State’s fiscal woes.”® That natural resources may be lo-
cated within an environmentally-sensitive protected area
does not dampen the State’s enthusiasm for development.
While calls for oil drilling in the Arctic National Wildlife
Refuge recently have been rejected by Congress, Alaska’s
current Governor has long favored drilling there. See Jes-
sica Mathews, Get Real, Alaska; ANWR Is Not the Answer,
Anchorage Daily News, Oct. 28, 1995, at 6B. Following a
decision by the Alaska Supreme Court enjoining oil explora-
tion in Cook Inlet between the Redoubt Bay Critical Habitat
Area and the Trading Bay Fish and Game Refuge, the State
Legislature stepped in and passed a bill effectively terminat-
ing a lawsuit related to that project.” Indeed, the last two

http://www.peninsulac]arion.com/stories/072904/new__072904new002001.
shtml (last visited Aug. 25, 2004).

22 See Tom Kizzia, State Offers New Mariculture Sites, Anchorage
Daily News, Dec. 30, 2003, available at http://www.adn.com/front/
story/4565205p-4538051c.html (last visited Aug. 25, 2004).

2 Marsha Herbst, Natural Gas, Oil Exploration Top Agenda, Jun-
eau Empire, Jan. 16, 2003, qvailable at http://www.aklegislature.com/
hitchhiker/2004/stories/natgasoil.shtml (last visited Aug. 31, 2004); Mike
Chambers, Murkowski Seeks Solutions in Oil Drilling, Juneau Empire,
Oct. 28, 2002, available at http://www.aklegislature.com/stories/102802/
murkowski.shtml. (last visited Aug. 31, 2004).

2% See Cathy Brown, Governor Signs Bill Limiting Environmental,
Other Lawsuits: Environmentalists Say Measure Shuts Courthouse Door
to the Public, but not to Industry, Juneau Empire, June 15,2003, available
at  http://www.aklegislature.com/stories/061503/environbill.shtml (last
visited Aug. 31, 2004); Hal Spence, Amendment May Allow State To
Waive Review for Forest Oil Cook Inlet Well: Senate Tries To Reverse
Court Action, Kenai Peninsula Online, May 13, 2002, available at
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times the State of Alaska has sought a declaration that it,
not the United States, owned submerged lands within a fed-
eral reserve, the motivation behind Alaska’s claim was a de-
sire to drill for oil or gas in submerged lands in the protected
areas. See Alaska, 521 U.S. at 4-5 (oil in the Arctic National
Wildlife Reserve); Alaska, 423 F.2d at 765-766 (oil and gas
beneath Tustumena Lake in the Kenai Moose Range).

c. The differing approaches of the federal government
and Alaska to resource development would likely lead to
substantial conflicts over Park management if Alaska were
granted title to the submerged lands in the Park. This Court
has indicated that ownership of submerged lands generally
provides the authority to control navigation, fishing, and
other commercial activity. See Utak Div. of State Lands, 482
U.S. at 195. The SLA, moreover, grants States “the right
and power to manage, administer, lease, develop, and use . . .
in accordance with applicable State law” lands “beneath
navigable waters within the boundaries of the respective
States” and “the natural resources within such lands and
waters.” 43 U.S.C. § 1311(a). While Congress would retain
substantial authority to regulate activities in Glacier Bay,”
and the National Park Service would retain its authority un-
der existing federal regulations, Alaska would be expected
to resist and dispute federal restrictions. At a minimum,
state ownership of the submerged lands beneath Glacier Bay
would lead to uncertainty regarding the respective authority
of the State and the NPS over an ecosystem that could effec-
tively be divided in two.

http:/peninsulaclarion.com/stories/051302/new_0513020003.shtml (last
visited Aug. 31, 2004).

%5 The United States could regulate the navigable waters of Glacier
Bay and any commerecial activity in the Bay (such as cruise ship traffic and
commerecial fishing) under Congress’s commerce clause authority, see, e.g.,
Gibbons v. Ogden, 22 U.S. 1, 89 (1824); sce generally United States v. Lo-
pez, 514 U.S. 549 (1995), and could “regulate conduct off federal land that
interferes with the designated purpose of that land” under Congress’s
Property Clause authority, Minnesota v. Block, 660 F.2d 1240, 1249-1250
(8th Cir. 1981).
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The Boundary Waters Canoe Area (“BWCA”) in Minne-
sota, for example, “[h]as long been a source of conflict be-
tween state and federal regulatory authority as a result of
the area’s bifurcated state federal ownership structure.”
Blake Shepard, The Scope of Congress’ Constitutional
Power Under the Property Clause: Regulating Non-Federal
Property To Further the Purposes of National Parks and
Wilderness Areas, 11 B.C. Envtl. Aff. L. Rev. 479, 507
(1984). Because Minnesota owns the beds of lakes and
streams while the United States owns most of the uplands in
the BWCA, attempts at divided management have “created
a great deal of confusion and litigation.” Id. at 509. Similar
confusion and litigation would be expected if this Court were
to hold that Alaska owned the submerged lands in Glacier
Bay. As aresult, scarce NPS resources would be invested in
defending park values from proposed state actions rather
than in the Park’s current resource protection program.

Glacier Bay is the largest protected marine environ-
ment in the United States and one of the most important
marine research and protected areas in the world. The es-
sential physical and scientific values of the Park lie in the
intersection between the glacial environment and the marine
environment. It is, after all, Glacier Bay National Park.
The proclamations creating and expanding Glacier Bay in-
cluded submerged lands because they were necessary to
achieve the Monument’s purposes of protecting and studying
wildlife, glaciers, and ancient forest remnants. The funda-
mental conflict between the Park’s long-established pur-
poses and the State’s goals in asserting title, which were as
predictable in 1959 as they are apparent today, confirms
Congress’s intent that the submerged lands in Glacier Bay
be retained and protected by the United States as an essen-
tial part of the Park.

CONCLUSION

With respect to Count IV, the decision of the Special
Master should be adopted in full.
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Glacier Bay

A park concession tour
boat will drop off and pick
up campers.

Access and Services Information

Photography in this wet but
cloudy-bright landscape
poses special challenges.

and Louis Kirk

The park can be experi-
enced by kayak or cruise
ship.

Chad Soiseth

Mountaineering and glacier
travel require special skills
and equipment.

Glacier Bay National Park and Preserve

Alaska

Geography Glacier Bay
National Park and Pre-
serve, west of Juneau in
Southeast Alaska, can
be reached only by boat
or plane. Park headquar-

ters at Bartlett Cove is
65 miles from Juneau. It
is an additional 55 miles
from Bartlett Cove to
tidewater glaciers.

Concession Services
Travel options from mid-
May through September
include scheduled and
charter air services, tour
boats, cruise ships, and
charter boats. Some 50
companies provide ser-
vices in the park; write

Glacier Bay
Park and Preserve

for a list. Flying time from
Juneau to Gustavus is
about 30 minutes.

Lodging, groceries, a
restaurant, and services
are found at Gustavus.
Bus or taxi service from
Gustavus to the park is
available.

At Bartlett Cove, Glacier
Bay Lodge offers lodg-
ing, food service, fuel, a
daily boat tour, back-

X

country drop-off, and
other services. For reser-
vations write: Glacier
Bay Lodge, 520 Pike St.,
Suite 1610, Seattle, WA
98101; or call 1-800-
451-5952.

Vessels based outside
the park also tour Gla-

N

cier Bay. Many large
cruise ships and smaller
tour vessels schedule a
day in the bay in their
Southeast Alaska itiner-
aries. Charter boats offer
many services. Kayak
rentals are available.

There are guided kayak
and backpacking trips,
raft trips down the Alsek
River, hunting and fishing
guides, and lodging in
the preserve.

General Park Inform-
ation The park’s visitor
center, located upstairs
in Glacier Bay Lodge,
has an information desk,
interpretive sales area,
and auditorium. Exhibits
illustrate natural and
human history. The free
park newspaper, The
Fairweather, offers arti-
cles on local subjects.
Glacier Bay, the official
national park handbook,
and other publications
are for sale by the Alaska
Natural History Associ-
ation. Write to the park
address for a list of refer-
ences, maps, charts, and
videos.

Exhibits near the dock
highlight marine natural
history and Tlingit cul-
ture. Three miles of main-
tained trails wind through
rainforest and along the
beaches. Park naturalists

present evening pro-
grams and films daily

in the auditorium, lead
hikes in the forest and
along the shore, and give
talks on tour boats and
cruise ships entering
Glacier Bay.

Camping and Back-
country Use Campers
are required to attend a
camper orientation given
at the visitor information
center. A free camp-
ground (14-day limit) with
firewood, bear-resistant
food caches, and warm-
ing hut is at Bartlett
Cove. No reservations
are needed.

Access to the backcoun-
try generally requires a
drop off by tour boat or
float plane. Filling out a
backcountry use permit
at Bartlett Cove before
departure is required.

Kayaking the shoreline is
often the easiest way to
get around. There are no
backcountry trails, but
beaches, recently degla-
ciated areas, and alpine
meadows offer excellent
hiking. Backcountry users
should be self-sufficient
and fully equipped and
provisioned. Cook stoves
are necessary because
wood is scarce and wet.

Permits are required for
float trips on the interna-
tional Tatshenshini-Alsek
River. Write: Yakutat Ran-
ger Station, PO. Box
137, Yakutat, AK 99689;
or call 907-784-3295 or
907-784-3370.

Boating Vessel permits
are required before enter-
ing Glacier Bay from
June 1 to August 31. To
obtain permits, write to
the park address; call

907-697-2627; or contact
VHF radio—KWM 20
BARTLETT COVE. Reser-
vations are recommend-
ed. Boating information
IS available at the visitor
information station near
the Bartlett Cove dock.

Glacial sedimentation
and rapid land rise cause
annual changes in water
depth. Nautical charts
quickly become outdat-
ed—use special care
when navigating. Main-
tain a ¥%-mile distance
from tidewater glaciers.
Waves from calving ice
can swamp skiffs or
kayaks. Bergs frequently
turn over or split apart;
give them a wide berth.

Fishing Fishing can

be good for halibut, Dolly
Varden, cutthroat trout,
and salmon; an Alaska
fishing license is required.

Tom Bean

Precautions

Weather Long periods
of rainy, overcast, and
cool weather are normal
in Southeast Alaska.
Summer daytime temper-
atures are usually 45-
65°F, but nights may cool
to near freezing. To pro-
tect against hypothermia
a hat, gloves or mittens,
and rain gear are essen-
tial. Sturdy, waterproof
footgear is desirable.

Bears Black and
brown/grizzly bears are
wild animals and should
always be considered
dangerous. When hiking,
lessen your chances of
an encounter by watch-
ing for bears and bear
sign, making noise, trav-
eling in groups, and
avoiding travel at night.

Food, trash, and cooking
gear must be stored
properly. Avoid taking

the backcountry before the
pilot leaves.

odorous foods. Bear-
resistant food canisters
are required in the non-
forested areas of Glacier
Bay and are available for
loan. Photograph bears
with a telephoto lens. A
close approach is dan-
gerous.

Insects Mosquitos and
biting flies may make
repellent necessary.

Giardia Even though
the water looks clear, it
may contain organisms
that cause a debilitating
intestinal disorder. Water
should be boiled vigor-
ously for at least one min-
ute, filtered, or chemically
treated.

/ To Haines Junction and Whitehorse, Yukon

\and Fairbanks, Alaska
S,

~

x
/

National Park Service
U.S. Department of the Interior

Regulations

Natural Features Do
not destroy, injure, or
remove plants, rocks,
shells, or other features.
The harassing, injuring,

or killing of any wildlife

is prohibited by law. Help
wildlife remain wild; never
feed any animal, including
squirrels and gulls.

Closures Some areas
are closed or restricted
because of bears, nest-
ing bird colonies, feeding
humpback whales, or
other wildlife activity.
Check on closures at
Bartlett Cove before
heading up the bay.

Pets Pets must be
leashed or physically
restrained at all times.
They are prohibited in
the backcountry.

Firearms Firearms

are prohibited in Glacier

Extensive open country
and glaciers attract
campers to Glacier Bay

Bay. They may be se-
cured at Bartlett Cove
for the duration of your
stay. They are allowed
only in the Preserve and
the park addition. Hunt-
ing is prohibited except
in the Preserve with an
Alaska hunting license.

More Information
Write: Superintendent,
Glacier Bay National
Park and Preserve, P.O.
Box 140, Gustavus, AK
99826-0140; or call 907-
697-2230.

Email: glba_administra-
tion@nps.gov. Internet:
www.nps.gov/glba.
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