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On March 4, 1986, the State of North Dakota moved 

for leave to intervene as a party plaintiff in this pro- 

posed original action. 

North Dakota’s motion assumes that an original action 

is pending in this Court. (See Motion of the State of North 

Dakota for Leave to Intervene as Plaintiff (hereinafter 

North Dakota Motion), p. 1, [1). Because this Court has 

not yet ruled upon South Dakota’s motion for leave to 

file a complaint, North Dakota’s motion to intervene is 

not properly before the Court. Sup. Cr. R. 9.5, 9.6. For 

the assistance of the Court, however, the defendant States 

submit this brief to show that North Dakota’s allegations 

1
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do not provide a basis for this Court to exercise its orig- 

inal jurisdiction. 

Subsequent to the defendant States’ brief in opposi- 

tion to South Dakota’s motion for leave to file complaint, 

the United States Court of Appeals for the Eighth Cir- 

cuit rendered its decision in Missouri v. Andrews, No. 

84-1674 (8th Cir. March 138, 1986) (App. 1). That deci- 

sion affirmed the District Court’s grant of summary 

judgment to the States of Iowa, Missouri and Nebraska. 

The decision is discussed in further detail in the Argu- 

ment. 

  

SUMMARY OF ARGUMENT 

The motion of the State of North Dakota to inter- 

vene as a party plaintiff fails to establish that a contro- 

versy exists between two or more States requiring the ex- 

ercise of original jurisdiction by this Court. 

North Dakota has not shown that any actions of the 

Defendant States threaten serious and imminent injury 

to it. The motion primarily complains of Missouri v. An- 

drews, a lawsuit filed by Missouri, Iowa, and Nebraska 

against federal officials. The Court of Appeals for the 

Eighth Circuit recently held that Missours v. Andrews does 

not involve South Dakota’s right to allocate water and is 

not a suit between the states. The two existing federal 

water service contracts for industrial use within North 

Dakota were executed under different authority than the 

contract challenged in Missourt v. Andrews and thus will 

not be affected by the federal statutory authority issues 

decided in that case.



Iowa’s comments on a federal agency’s draft environ- 

mental impact statement on a proposed methanol plant 

also do not threaten imminent injury to the State of North 

Dakota. The State’s independent pipeline project would 

contract with the Army Corps of Engineers for water stor- 

age for its proposed municipal and livestock uses and is 

not therefore concerned with the issue of the Secretary of 

Interior’s authority to contract for industrial water serv- 

ice. The fact that the Brief of Defendants in Opposition 

to the Motion for Leave to File Complaint disagrees with 

South Dakota’s ‘‘statutory apportionment’’ theory does 

not create a case or controversy within this Court’s origi- 

nal jurisdiction. 

The absence of a live controversy is further shown by 

the inability of the complaining States to define the issues 

in dispute or the rights which would be declared in the 

advisory opinion they seek. The exercise of original juris- 

diction requested by South Dakota and North Dakota is 

unnecessary and inappropriate. 

  
(). 
VY 

ARGUMENT 

I. NORTH DAKOTA HAS NOT DEMON- 
STRATED THE EXISTENCE OF A CONTRO- 
VERSY BETWEEN STATES REQUIRING THE 
EXERCISE OF THIS COURT’S ORIGINAL JUR- 
ISDICTION. 

North Dakota has not established a concrete interest 

in the outcome of this proposed action or standing to 

challenge any actions of the defendant States. (North 

Dakota Motion, p. 4,5). To satisfy the jurisdictional and



prudential prerequisites to support exercise of this Court’s 

original jurisdiction, North Dakota must clearly show that 

threatened injury by the defendant States is of serious 

magnitude and imminent. Arizona v. New Meaico, 425 

U.S. 794, 797 (1976); Alabama v. Arizona, 291 U.S. 286, 

292 (1934). 

North Dakota’s claim that a controversy exists relies 

on three actions by the defendant States. (North Dakota 

Motion, p. 3, 38; Complaint in Intervention, f XI). The 

first action is litigation between Missouri, Iowa, and Ne- 

braska and the federal government concerning the validi- 

ty of federal, and not state, actions. (Missouri v. Andrews 

(8th Cir. Mar. 13, 1986), slip op., at App. 1). The second 

action is a letter in which an Iowa official submitted com- 

ments on a federal agency’s draft environmental impact 

statement. The third action is that the defendant States’ 

brief in response to South Dakota’s motion disagreed with 

South Dakota’s “statutory apportionment” theory. None 

of these allegations meet the threshold pleading require- 

ments for the exercise of original jurisdiction. 

Defendant States reject North Dakota’s characteriza- 

tion of the Missourt v. Andrews litigation for the rea- 

sons stated in their brief in opposition to South Dako- 

ta’s motion for leave to file. First and foremost, Mis- 

sourt v. Andrews does not create a controversy between 

states. That case is a dispute between Missouri, Iowa, and 

Nebraska and the federal Department of the Interior 

and Army Corps of Engineers. The Highth Circuit 

Court of Appeals in its decision in Missouri v. Andrews 

on March 13, 1986, held that that case does not involve 

South Dakota’s right to allocate waters within its bor- 

ders. (App. 9-10, n.5; App. 11, n.7). The issue decided



there, whether the Department of the Interior violated 

provisions of federal law in executing an industrial water 

service contract with a private user to remove water from 

an Army reservoir in South Dakota, clearly does not 

create a controversy between the states. (App. 11, n.7). 

The Court of Appeals affirmed the lower court hold- 

ing that the Secretary of the Interior lacked statutory au- 

thority under the Flood Control Act of 1944 to execute a 

water service contract for industrial use from an Army 

reservoir on the Missouri River. (App. 13, 30). The Court 

of Appeals rejected the federal defendants’ arguments 

that South Dakota was an indispensable party and that 

Missours v. Andrews was actually a dispute between states. 

(App. 9-10, n.5, 11, n.7). The Court of Appeals held: 

The appellants argue that ... we must find that 
the suit is one between two or more states and dis- 
miss the cause under the eleventh amendment for 
lack of jurisdiction. They contend that since South 
Dakota granted ETSI a water right, South Dakota’s 
right to allocate water within its boundaries is in 
question. We reject this characterization of the issue 
before the court. The states’ complaint alleges vio- 
lations of federal statutes and challenges the conduct 
of federal agencies. As such our decision deals solely 
with the validity of the federal appellants’ conduct. 

(App. 11, n.7). The Court of Appeals also stated: 

Our decision in this case does not address the 
issue of South Dakota’s right, as against other states 
and the federal government, to allocate waters within 

its borders. This issue was not presented to us and 
South Dakota is not a party to this case. 

(App. 10, n.5). Thus, with the case directly before it, 

the Court of Appeals squarely rejected South Dakota’s
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characterization of that litigation as a suit between the 

States. 

Additionally, North Dakota’s motion does not explain 

why its proposed original action is a more appropriate 

vehicle than Missourt v. Andrews to resolve the issue 

whether the Secretary of the Interior, rather than the 

Secretary of the Army, has jurisdiction over industrial 

water marketing at Army reservoirs, the issue decided in 

Missouri v. Andrews. (App. 13). North Dakota was 

granted permission to participate as amicus curiae in 

Missouri v. Andrews in May of 1983. (App. 45). Although 

it now claims that the decision in that case ‘‘clouds’’ its 

right to allocate water (Complaint in Intervention, p. 11, 

J XII), North Dakota was not sufficiently interested in 

the legal issues to file any briefs in that case in either 

the District Court or the Court of Appeals. 

South Dakota and North Dakota now concede that 

the interagency jurisdiction question decided in Missouri 

v. Andrews can be resolved in that litigation. In a brief 

in which North Dakota joined, South Dakota states, 

“Missouri v. Andrews can decide the division of authority 

between the Secretary of the Interior and the Corps of 

Engineers under federal law. ..’? (Memorandum of South 

Dakota in Response to Brief of the United States, p. 2). 

As the United States recognized in its brief as amicus 

curiae, p. 11, the proposed original action is ‘‘essentially 

duplicative litigation.” Even if the Court determines that 

it has original jurisdiction over a proposed suit between 

states, that jurisdiction should be invoked sparingly and 

only in an appropriate case. Arizona v. New Mexico, 

425 U.S. 794 (1876). Prudential and equitable consid- 

erations, including the wise allocation of limited judicial
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resources, counsel strongly against acceding to this be- 

lated attempt to substitute an original action for litiga- 

tion already resolved in the Court of Appeals. 

North Dakota’s claim that the defendant States’ ac- 

tions in Missours v. Andrews cause imminent threat of in- 

jury to a legally protectable interest is even more tenuous 

than that asserted by South Dakota. North Dakota as- 

serts that the decision in that case may call into question 

the validity of state water permits issued to two facilities 

which also executed water service contracts with the De- 

partment of the Interior. (Motion, p. 3, { 2,3, Complaint, 

in Intervention, pp. 9-11, | XI). The ANG and Basic Elec- 

tric federal water service contracts were executed pursuant 

to a temporary memorandum of understanding between 

the Secretary of the Army and the Secretary of the In- 

terior. (App. 47-48). The ETSI contract, by contrast, was 

issued by the Secretary of Interior acting unilaterally.' 

(App. 18, 49). Actions pursuant to that joint Army-In- 

terior undertaking do not raise the issue of the Secretary 

of the Interior’s unilateral authority, the issue decided in 

Missourt v. Andrews. The defendant states have not chal- 

INorth Dakota’s Appendix A, consisting of excerpts com- 
paring the ANG contract with the ETSI contract in an attempt to 
show their similarity, significantly omits the recitals which cite 
differing authority. (App. 47-49). 

North Dakota also fails to point out a key distinction be- 
tween the ANG and Basin Electric contracts and the ETS! con- 
tract. The contracts cited by North Dakota are for in-basin indus- 
trial use; the ETSI contract would export Missouri River water 
out of the basin states for transportation use. 

2The Court of Appeals expressly noted that: 

[Slince the Memorandum of Understanding had expired 
when the [Secretary of the] Interior entered the ETSI con- 
tract, and since, in any case, it endorsed a cooperative role 
for both agencies, it is irrelevant to the validity of the Secre- 
tary of the Interior’s unilateral action. This remains a ques- 
tion to be decided by examining his statutory authority. 

(App. 12, n.9) (emphasis in original).



lenged the validity of the ANG or Basin Electric contracts. 

Thus, even setting aside the question whether North Da- 

kota’s separate state permits give it any interest in the 

ANG or Basin Electric federal water service contracts, the 

assumed potential injury to those contracts does not es- 

tablish an imminent threat of injury as required to estab- 

lish a controversy under Article ITI, $ 2, el. 2, of the Con- 

stitution. 

The second action of which North Dakota complains 

is the State of lowa’s comments on a federal agency’s draft 

environmental impact statement for the Dunn-Nokota 

methanol plant. (Complaint in Intervention, p. 10-11, 

{ XI). North Dakota claims those comments threaten its 

separate Southwest Water Pipeline Project which is pro- 

posed to carry water for municipal and rural uses in the 

state. | 

Iowa’s comments on the Bureau of Reclamation draft 

environmental impact statement questioned why Interior, 

rather than Army, would execute the Dunn-Nokota indus- 

trial water service contract and also criticized the Bureau’s 

reliance on a 1977 programmatic environmental impact 

statement for industrial water marketing. (North Dakota 

App. B-2 to B-14). Iowa’s comments do not create a dispute 

with North Dakota. 

In the first place, North Dakota applied to Army, and 

not Interior, for a water storage contract for its proposed 

pipeline. (App. 51-52). Thus, Iowa’s comments question- 

ing the Secretary of Interior’s industrial water marketing 

authority do not affect North Dakota’s proposed contract 

with the Department of the Army for municipal and live- 

stock use.



In the second place, the Corps of Engineers subse- 

quently determined that the State’s Southwest Water Pipe- 

line Project is not interdependent with the Dunn-Nokota 

project. Although the Dunn-Nokota environmental impact 

statement ostensibly included the Southwest Water Pipe- 

line Project, the Army Corps of Engineers has prepared 

a separate environmental assessment for the state project, 

so it does not depend upon the Dunn-Nokota environmental 

impact statement for compliance with the National En- 

vironmental Policy Act, 42 U.S.C. § 4821, et seq. (App. 

51-52). As a result, lowa’s comments on the Dunn-Nokota 

environmental impact statement do not threaten North 

Dakota’s Southwest Water Pipeline Project. 

Clearly, Iowa’s comments on the inadequacy of a draft 

federal EIS for a methanol plant do not show an imminent 

controversy directly arising between North Dakota and the 

State of Iowa, let alone between North Dakota and Mis- 

souri and Nebraska. The comments themselves state that 

Towa does not challenge the proposed uses in North Da- 

kota: 

While the state [of Iowa] has numerous specific 
comments as listed below concerning both the ade- 
quacy of the EIS and the authority of the Bureau to 
enter into the proposed water service contract, the 
actual proposed uses of Missouri River water as de- 
tailed in the draft EIS to meet the in-basin needs of 
the people and industry of North Dakota is not chal- 
lenged. The State of Iowa has consistently indicated 
that it did not oppose upstream states’ use of Mis- 
souri River water for municipal, industrial or rural 
water supply needs. 

(North Dakota App. B-1).
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The third action of which North Dakota complains 

is the defendant States’ refusal to agree with South Da- 

kota’s theory that the Flood Control Act of 1944, 58 Stat. 

887, creates a ‘‘statutory apportionment’’ of the Missouri 

River. North Dakota Motion, p. 4, 3). Absent a con- 

crete dispute, a philosophical disagreement over the mean- 

ing of the Flood Control Act of 1944 does not create 

a case or controversy within this Court’s original jurisdic- 

tion. It is clear that South Dakota and the proposed inter- 

venor seek only an advisory opinion. 

The defendant States’ position that the 1944 Flood 

Control Act does not apportion the waters of the Missouri 

River does not place a cloud over state rights to issue per- 

mits for Missouri River waters. The defendant States 

have not filed suit over any water project apart from the 

ETSI project, and there the State of South Dakota’s auth- 

ority was never challenged. Indeed, the defendant States 

also have an interest in preserving state water permitting 

authority and do not claim that a diversion from the Mis- 

souri River reservoirs can be made without a state per- 

mit. 

The absence of a live controversy is also shown by the 

inability of the States of South Dakota and North Dakota 

to define what issues are in dispute or what rights would be 

declared. Their proposed complaints assert that Missouri 

v. Andrews is a suit between the States. (South Dakota 

Complaint, p. 4-5, 19; p. 9, | 20; North Dakota Complaint, 

p. 8, § VII, IX). However, after the defendant States 

pointed out that Missouri v. Andrews challenges only the 

actions of federal officials under federal law and does not 

challenge any state action or authority (a position now 

confirmed by the Court of Appeals, App. 11, n.7), South 

Dakota and North Dakota changed their position. They 

now assert that, because Missours v. Andrews does not
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involve any controversy between the States, this Court 

must permit those States to bring an original action. 

(Memorandum of South Dakota in Response to Brief of 

the United States, p. 2). 

It is also clear that South Dakota and North Dakota 

do not articulate precisely what relief they seek from this 

Court. Each requests a determination that Congress ‘‘ap- 

portioned’’ waters in the Flood Control Act of 1944 and a 

declaration of their rights and authority over waters stored 

for reclamation and irrigation purposes. (South Dakota 

Complaint, p. 12, [ 2; North Dakota Complaint, p. 13, {| 2). 

Yet, their complaints expressly eschew any intent to seek 

an adjudication of all rights in those waters. (South Dakota 
Complaint, p. 11-12, | 25; North Dakota Complaint, p. 12- 
13, 1 XIV). 

What the plaintiff and proposed intervenor apparently 

seek is an advisory ruling that the defendant States can 

never raise any issues of federal law concerning federal 

actions on the Missouri River. What issues this Court 

would be asked to decide or how this Court could decide 

those issues in an original action are never explained. Such 

a broad request made without evidencing a justiciable con- 

troversy should be rejected. 

i)
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CONCLUSION 

The motion of the State of South Dakota for leave to 

file an original bill of complaint and North Dakota’s mo- 

tion for leave to intervene as plaintiff should be denied. 

Respectfully submitted, 

Tomas J. MILER 

Attorney General of Iowa 

EizaBetH M. OsENBAUGH 
Deputy Attorney General 
Brent R. APPEL 
Deputy Attorney General 
Eiza Ovrom 
Assistant Attorney General 
Hoover State Office Building 
Des Moines, Iowa 50319. 
(515) 281-5351 

Rosert M. Spire 

Attorney General of Nebraska 
Le Roy SrevErs 
Assistant Attorney General 
2115 State Capitol 
Lincoln, NE 68509 
(402) 471-2682 

Wiri1am L. WEBSTER 
Attorney General of Missouri 
Curtis F. THompson 
Assistant Attorney General 
Patricia ¥’, STonE 
Assistant Attorney General 
P.O. Box 899 
Jefferson City, MO 65102 
(314) 751-3321 

March 1986
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

Nos. 84-1674 
84-1675 
84-1719 
84-1720 
84-1721 

APPEALS FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF NEBRASKA 

STATE OF MISSOURI, et. al., 

Appellees, 
VS. 

COLONEL WILLIAM R. ANDREWS, et. al., 

Appellants. 

~ KANSAS CITY SOUTHERN RAILWAY 
COMPANY, et. al., 

Appellees, 
vs. 

COLONEL WILLIAM R. ANDREWS, et. al., 

Appellants. 

* * * 

Submitted: August 20, 1985 
Filed: March 13, 1986 

  

Before JOHN R. GIBSON and FAGG, Circuit Judges, and 
BRIGHT, Senior Circuit Judge. 

 



App. 2 

JOHN R. GIBSON, Circuit Judge. 

On July 2, 1982 the Department of the Interior and 

Energy Transportation Systems, Incorporated, (ETSI) 

executed an Industrial Water Service Contract authoriz- 

ing ETSI to withdraw 20,000 acre-feet of water per year, 

for forty years, from the Oahe reservoir in South Dakota. 

The States of Missouri, Iowa, and Nebraska filed an action 

in federal district court to enjoin performance of the con- 

tract. They also sought a declaration that officers in the 

Department of the Interior, the Bureau of Reclamation, 

and the Department of the Army, had violated various 

federal statutes by their approval and execution of the 

ETSI contract. The district court! held that the Oahe dam 

and reservoir were not reclamation projects under the 

Flood Control Act of 1944 and, therefore, the Secretary of 

the Interior lacks the statutory authority to execute uni- 

laterally a water service contract to provide water from 

the Oahe reservoir for industrial use. We affirm the 

court’s judgment that the Secretary of the Interior lacked 

the authority to execute the ETSI contract. 

Our decision makes it unnecessary that we decide 

many of the other issues presented by these appeals. Seri- 

ous objections are raised with respect to the standing of 

Kansas City Southern Railway Co., the Sierra Club, and 

the Nebraska and Iowa Chapters of the National Farm- 

ers Union. All of these parties challenge primarily the 

authority of the Secretary of the Interior to unilaterally 

enter the ETSI contract. Since we decide this issue in 

the States’ appeal, any further discussion would be super- 

fluous and detailed consideration of the difficult stand- 

ing issues is therefore unnecessary. 

1The Honorable Warren K. Urbom, Chief Judge, United 
States District Court for the District of Nebraska.
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ETSI planned to transport water by pipeline from 

the Oahe reservoir in South Dakota to Wyoming where 

it would be mixed with locally-mined coal to form a coal 

slurry; the slurry would be transported, again by pipeline, 

for use in coal-fired steam-generating power plants. The 

water service contract recites that it was executed pur- 

suant to section 9(c) of the Flood Control Act of 1944 

(the Act), Pub. L. No. 78-534, 58 Stat. 887, reprinted in 

1944 U.S. Code Cong. Serv. 887, 891. Joint Appendix 

(J.A.) at 412; and section 9(c) of the Reclamation Project 

Act of 1939, 43 U.S.C. $485h(c) (1982). The contract 

states that it had been reached ‘‘after consultation with 

the Secretary of the Army’’, but does not state whether 

the Army approved the contract. State of Missouri v. 

Colonel Wiliam Andrews, 586 F. Supp. 1268, 1272. (D. 

Neb. 1984). 

To appreciate the substantive issues involved in this 

case, a discussion of the history of the Missouri River 

Basin development plans is required. Missouri River 

Basin development necessarily implicated the interests 

of two federal agencies: the War Department? which, 

through its subdivision, the Army Corps of Engineers, 

was primarily responsible for flood control and naviga- 

tion throughout the country; and the Department of the 

Interior which, through the Bureau of Reclamation, super- 

vised the reclamation of arid lands throughout the seven- 

teen western states. 

Renamed the Department of the Army by section 205(a) 
of the Act, 61 Stat. 501 (1947). Referred to in this opinion as 
“the Army”, or “Army”.
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Prompted by flood damage and a need for a controlled 

water supply on the Missouri River and its tributaries, 

both agencies undertook studies to develop the Basin. The 

Corps’ plan, named for Colonel Pick who prepared the 

report, was formalized in Congress as House of Repre- 

sentatives Document No. 475, 78th Cong. 2d Sess. (1944). 

The Bureau’s report, named the Sloan plan after its 

author, was formalized in Congress as Senate Document 

No. 191, 78th Cong. 2d Sess. (1944). The district court 

summarized the relevant contents of both plans: 

The Corps’ plan for the basin, H.R. Doe. No. 475 
(the Pick Plan) proposed building five dams on the 
main stem of the Missouri River below Fort Peck 
Reservoir in Montana, including six million acre-feet 
reservoirs at Oahe and Oak Creek in South Dakota. 
The dams were to be used for flood control, naviga- 
tion, irrigation, and power production, while a num- 
ber of very small flood control dams were to be built 
on the Missouri’s tributaries. 

The Bureau’s report (the Sloan Plan) disagreed 
with the Pick Plan as to where the dams should be 
built, * * * and as to the size of Oahe Dam. The Sloan 
Plan proposed a 19.6 million acre-feet Oahe Reservoir 
which would have flooded out the Oak Creek Dam and 
furnished water for irrigation of 750,000 acres in 
South Dakota’s James River Basin, navigation, and 
power production, as well as flood control. 

State of Missouri, 586 F. Supp. at 1269 (citations omitted). 

A senate committee harmonized the Pick and Sloan 

plans, producing the joint Pick-Sloan plan which Con- 

gress adopted in section 9(a) of the 1944 Flood Control 

Act. Multiple use reservoirs were an integral part of the 

development plan. The introduction to the Pick-Sloan 

plan proposed the following allocation of functions in 

multiple use projects:
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3. It was possible to bring into agreement the 
plans of the Corps of Engineers and the Bureau of 
Reclamation by recognizing the following basic prin- 
ciples: 

(a) The Corps of Engineers should have 
the responsibility for determining main stem 
reservoir capacities and capacities of tributary 
reservoirs for flood control and navigation. 

(b) The Bureau of Reclamation should have 
the responsibility for determining the reservoir 
capacities on the main stem and tributaries of the 
Missouri River for irrigation, the probable extent 
of future irrigation, and the amount of stream 
depletion due to irrigation development. 

(c) Both agencies recognize the importance 
of the fullest development of the potential hydro- 

electric power in the basin consistent with the 
other beneficial uses of water. 

S. Rep. No. 2471, 78th Cong. 2d Sess. (1944). This is the 

only place in the Pick-Sloan plan where control is dis- 

cussed. 

The Oahe reservoir in South Dakota was one of the 

main-stem reservoirs constructed pursuant to the Pick- 

Sloan plan. The Sloan plan’s specifications for Oahe 

were adopted in the Pick-Sloan plan and the dam was 

built and operated by the Corps of Engineers. 

During 1973 and 1974, the federal government began 

plans to develop coal and mineral deposits located in 

Eastern Montana and Wyoming. To expedite the use of 

water from the main-stem reservoirs in this process, the 

Army and the Department of the Interior entered a 

Memorandum of Understanding (MOU). Under the MOU, 

the Department of the Interior would determine the vol-
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ume of water stored in the main-stem reservoirs which 

was not currently needed for irrigation. The Army would 

then determine the volume of that excess water available 

for industrial purposes. The Department of the Interior 

then could contract, on terms agreeable to the Army, for 

industrial uses of the available water. The MOU stressed 

cooperative action. Then Acting General Counsel to the 

Army, Richard Kearney, endorsed the MOU as an interim 

measure pending final resolution of the agencies’ author- 

ity to contract for the sale of main-stem reservoir water 

for industrial purposes. He concluded, however, that the 

Secretary of the Interior? did not have the authority to 

unilaterally market the water from these reservoirs for 

industrial purposes. Memoranda For The Chief, Office 

of Civil Functions, Dec. 16, 1974. J.A. at 170. The MOU 

expired December 31, 1978 and was not renewed. The 

ETSI contract was executed in 1982, after the MOU ex- 

pired. The ETSI contract represents the first time that 

the Secretary of the Interior has attempted to unilaterally 

market water from a main-stem reservoir for industrial 

purposes. 

To decide whether the Secretary of the Interior had 

authority to unilaterally execute the ETSI contract, the 

district court scrutinized the language and legislative his- 

tory of the Act to determine how it delegated authority 

to the two federal agencies. The court concluded that the 

Secretary of the Interior lacked the authority to enter the 

contract and enjoined its performance. 

3Throughout this opinion we will refer to the Secretary of 
the Interior as such or as “the Secretary”.
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The federal defendants and ETSI separately appeal 

this judgment. They argue, first, that the district court 

erroneously interpreted the authority delegated under the 

Act to the Secretary of the Interior and, second, that Con- 

gress has accepted the Secretary’s interpretation of his 

powers under the Act. They also argue that the states 

do not have standing to assert these claims or, alternative- 

ly, that if the states do have standing then the matter be- 

comes one within the exclusive jurisdiction of the United 

States Supreme Court. 

Before discussing the substantive merits of this case, 

we address two threshold questions. The first is whether 

the states of Iowa, Nebraska, and Missouri have standing 

to assert the claims raised in the district court. The 

states’ complaint alleged that the planned depletion of 

Missouri River Basin water threatens their right to obtain 

sufficient quantities of Missouri River water for such 

beneficial uses as production of hydro-electric power, 

transportation, and waste disposal. They also claimed that 

the planned depletion would injure fish and wildlife habi- 

tats. J.A. at 51. They further alleged that the federal 

appellants’ conduct was the source of these threatened 

injuries and gave rise to causes of action under the fol- 

lowing federal statutes: The Flood Control Act of 1944, 

33 U.S.C. $§ 701-709 (1982); The National Environmental 

Policy Act of 1961, 42 U.S.C. $§ 4821-4895 (1982); The 

Fish and Wildlife Coordination Act, 16 U.S.C. $1531 

(1982); The Reclamation Project Act of 1939, 43 U.S.C. 

§ 485(h) (1982); The Water Supply Act of 1958, 43 U.S.C. 

§$390b (1982); The Administrative Procedure Act, 5 

U.S.C. § 706 (1982). The appellants argued that the re-
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duction in Missouri River Basin water which the ETSI 

contract will cause is insignificant and will not work the 

injuries which the appellees allege. 

The district court carefully analyzed each of the six 

counts in the states’ complaint. It determined that, at 

least with respect to five of the six counts, the states had 

standing to assert the injuries alleged.4 The court held 

that the states were members of the class of users of Mis- 

souri River Basin water whose interests are protected by 

section 708 of the Flood Control Act, 33 U.S.C. $708 

(1982). State of Missouri v. Colonel William Andrews, No. 

CV 82-L-442, slip op. at 4 (D. Neb. Mar. 6, 1984). The court 

also found that the allegations of injury to fish, wildlife 

habitats, and sewage disposal stated a cause of action 

under the National Environmental Policy Act, 16 U.S.C. 

§§ 661, 1531. State of Missouri, slip op. at 4. Finally, the 

court held that the states had standing to invoke judicial 

review of the agencies’ allegedly improper conduct under 

the Administrative Procedure Act, 5 U.S.C. $701 (1982). 

Count III of the states’ complaint stated that ‘[t]he ETSI 
water service contract is void because it purports to provide 
water for a purpose that Congress did not authorize.” J.A. at 
83. The district court declined to rule on standing with respect 
to this count because the plaintiffs had failed to specify the 
source of this cause of action. State of Missouri, Slip op. at 4. 
Count V of the State’s complaint was based in part on the Water 
Supply Act, 43 U.S.C. § 390(d). The court found that this section 
does not confer any rights on a specific group and therefore 
does not provide a private cause of action. Slip op. at 5. The 
court found, however, that review was available under the Ad- 
ministrative Procedure Act. Id. 

The district court denied the states’ standing to sue as 
parens patriae. Because we affirm the court’s judgment that the 
states have standing to sue on their own behalf, we need not 
address their standing to sue as parens patriae.
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To establish standing to assert their claims, the states 

must allege that the challenged administrative conduct 

has, or will cause them injury in fact, economic or other- 

wise, and that the injured interests arguably are within 

the zone of interest protected by the statutes invoked. 

See Sierra Club v. Morton, 405 U.S. 727, 733 (1972); As- 

sociation of Data Processing Services Orgamezations v. 

Camp, 397 U.S. 150, 152 (1970); see also Churchill Truck 

Lines, Inc. v. Umted States, 533 ¥.2d 411, 416 (8th Cir. 

1976). We conclude that the states’ allegations of injury 

to the beneficial uses of Missouri River Basin water, and 

to the fish and wildlife habitats which this water supports, 

meet the injury-in-fact requirement. The appellants’ ar- 

eument that this injury is not fairly traceable to their 

actions, nor likely to be redressed by our decision today, 

is unpersuasive.° 

5The appellants also argue that the states have no standing 
because the alleged injuries cannot be redressed by a decision 
of this court. They point out that ETSI obtained its water rights 
from the State of South Dakota which is not a party to this 
action. The fact that South Dakota granted ETSI the natural flow 
rights does not deny the states standing to challenge the con- 
tract allowing ETSI to withdraw water from the federal reservoir. 
We point out that the relevant inquiry is whether a claim is 
likely to be redressed by a favorable decision. Larson v. Valente, 
456 U.S. 228, 243 n.15 (1982) (citing Simon v. Eastern Kentucky 
Welfare Rights Organization, 426 U.S. 26, 38 (1976)). The dis- 
trict court found that the water service contract at issue provides 
that it will become void if the federal permits and approval are 
overturned. Slip op. at 3. The parties also agree that loss of 
the federal water service contract would effectively undermine 
ETSI’s ability to undertake the planned coal slurry project. Brief 
for Federal Appellants at 20-21. The water service contract is a 
primary feature of the ETSI plan to use Missouri River Basin 
water stored in a federal reservoir as a transportation medium, 

(Continued on following page)



App. 10 

The appellants specifically challenge the district 

court’s holding that the states are within the class of users 

whose interests are protected under section 6 of the Act, 

43 U.S.C. § 708 (1982). They argue that section 6 is in- 

tended only to protect prior holders of water rights, 

granted under state law, from appropriation by the fed- 

eral government.® We do not think that this language must 

be read so narrowly. Section 6 of the Act evinces an in- 

tent to protect the interests of established users of Mis- 

souri River Basin water by ensuring that the Army con- 

siders their needs when determining whether there is sur- 

plus water available for industrial use. The states are 

current lawful users of Missouri River Basin water. The 

ETSI contract threatens their established interests. As 

(Continued from previous page) 

and a sufficient causal connection exists between the contract 
and the threatened injury to the states. 

Our decision in this case does not address the issue of 
South Dakota’s right, as against other states and the federal 
government, to allocate waters within its borders. This issue 
was not presented to us and South Dakota is not a party to this 
case. 

We are aware that the State of South Dakota has filed an 
original action with the United States Supreme Court which 
raises these issues. 

6Section 6 provides: 

That the Secretary of War is authorized to make contracts 
with States, municipalities, private concerns, or individuals, 
at such prices and on such terms as he may deem reason- 
able, for domestic and industrial uses for surplus water 
that may be available at any reservoir under the control of 
the War Department: Provided, That no contracts for such 
water shall adversely affect then existing lawful uses of 
such water * * * * Pub. L. No. 78-534, 58 Stat. 887, reprinted 
in 1944 U.S. Code Cong. Serv. 887, 891 (emphasis added) 
as codified at 33 U.S.C. § 708 (1982).
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such, we hold that the injuries alleged are within the zone 

of interests protected under the Act.’ See, e.g., Granville 

House, Inc. v. Department of Health and Human Services, 

715 F.2d 1292, 1299 (8th Cir. 1983) (the prudential zone 

of interest test is satisfied if there is a sufficient nexus 

between the statutory purpose and the alleged injury.) 

The second threshold question which we must decide 

is whether the Secretary of the Army joined in the exe- 

cution of the ETSI contract. Only the Regional Director 

of the Bureau of Reclamation signed the contract for the 

government. However, it does recite that it was executed 

‘‘after consultation with the Secretary of the Army.’’ J. 

A. at 388. This court requested that the parties submit 

further information indicating whether the contract was 

jointly executed. In response, the federal appellants stated 

that ‘‘no action was taken by the Secretary of the Army 

under [the authority of section 6 of the Act].’’ Response 

of Federal Appellants to Courts Sept. 24, 1985 Order at 

2.8 The federal appellants went on to state, however, that 

7The appellants argue, alternatively, that if we grant the 
states standing to sue in this action, we must find that the suit 
is one between two or more states and dismiss the cause under 
the eleventh amendment, for lack of jurisdiction. They contend 
that since South Dakota granted ETSI a water right, South Da- 
kota’s right to allocate water within its boundaries is in ques- 
tion. We reject this characterization of the issue before the 
court. The states’ complaint alleges violations of federal statutes 
and challenges the conduct of federal agencies. As such our 
decision deals solely with the validity of the federal appellants’ 
conduct. 

8The states had maintained throughout this case that the 
Secretary of the Interior had acted unilaterally. In their response 

(Continued on following page)
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the Secretary of the Army takes the position that the 

Secretary of the Interior acted within his authority when 

he executed the ETSI contract? Id. 

(Continued from previous page) 

to the court's request, they refer to their Statement of Material 

Facts As To Which There Is No Dispute, and the appellants’ 
response thereto, which contains the following: 

14. The Secretary of the Army has not approved or ex- 
cuted a Water Service Contract with ETSI for use of 
water from Oahe. 

Response: Plaintiff’s statement in Paragraph 14 is technical- 
ly correct, but the Corps did give express approval for the 
ETSI project to construct a water intake structure in Lake 
Oahe. 

Response of Plaintiff-Appellees at 1. The appellees then point 
to the Findings of Fact entered by the Corps of Engineers’ Omaha 
District Engineer when he issued the ETSI permit for construction 
of the water intake structure. The engineer stated: 

V. B. Section 6 of the Flood Control Act of 1944 (33 
U.S.C. § 708) by its terms pertains only to contracts for 
certain uses of surplus water contained in reservoirs under 
the control of the Department of the Army. Issuance of 
the permit under consideration in these findings, * * * 
would not constitute, or be tantamount to, such a contract. 

Response of Plaintiffs-Appellees to Order Dated Sept. 24, 1985, 
Exhibit 3 at 19 (Emphasis added). Together these statements 
support the conclusion that the Secretary acted unilaterally. 

°The federal appellants specified that the Secretary of the 
Interior folowed all the steps set out in the Memorandum of 
Understanding. They noted further that the memorandum did 
not require separate written approval by the Department of the 
Army of water service contracts. Response of Federal Appellants 
at 1. However, since the Memorandum of Understanding had 
expired when the Interior entered the ETSI contract, and since, 
in any case, it endorsed a cooperative role for both agencies, 
it is irrelevant to the validity of the Secretary of the Interior’s 
unilateral action. This remains a question to be decided by 
examining his statutory authority.
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The federal appellants concede, therefore, that the 

Secretary of the Interior unilaterally executed the ETSI 

water service contract. That the current Secretary of the 

Army expressed a belief that the Secretary of the In- 

terior had the authority to do so is irrelevant to the issue 

which we decide today: whether the Secretary of the In- 

terior has the statutory authority to enter unilaterally 

into this contract. Having determined that the Secretary of 

the Army did not participate in execution of the ETSI 

contract, we now address this latter substantive issue. 

II. 

The appellants challenge the district court’s holding 

that Oahe is not a reclamation development and that, 

therefore, section 9(c) of the Act cannot be invoked as 

authority for the Secretary’s execution of the ETSI con- 

tract. They point out that section 9 of the Act incorporates 

the Pick-Sloan plan and, specifically, the provision in the 

plan which grants the Secretary of the Interior authority 

to regulate those functions of a project concerned primari- 

ly with irrigation. Thus, they argue, section 9 of the Act 

grants the Secretary jurisdiction over irrigation storage 

in Missouri River Basin reservoirs. They then conclude 

that the Reclamation Development Act of 1939, incor- 

porated by reference in section 9(c) of the Act, gives the 

Secretary the requisite industrial water marketing author- 

ity.1° 

Section 9(c) of the Reclamation Projects Act of 1939, 43 
U.S.C. § 485h(c) (1982) provides: 

The Secretary is authorized to enter into contracts 
to furnish water for municipal water supply or miscellan- 

(Continued on following page)
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A, 

Our analysis of this issue must begin with the lan- 

guage of the Act. Where the statutory language" is clear, 

(Continued from previous page) 

eous purposes: Provided, That any such contract either (1) 
shall require repayment to the United States, over a period 
of not to exceed forty years from the year in which water 
is first delivered for the use of the contracting party, with 
interest not exceeding the rate of 3'/2 per centum per an- 
num if the Secretary determines an interest charge to be 
proper, of an appropriate share as determined by the Sec- 
retary on that part of the construction costs allocated by 
him to municipal water supply or other miscellaneous pur- 
poses; * * * * 

The relevant portions of section 9, subsections 9(a)-(c), 
are set out below: 

Sec. 9. 

(a) The general comprehensive plans set forth in 
House Document 475 and Senate Document 191, Seventy- 
eighth Congress, second session, as revised and coordinated 
by Senate Document 247, Seventy-eighth Congress, second 
session, are hereby approved and the initial stages recom- 
mended are hereby authorized and shall be prosecuted by 
the War Department and the Department of the Interior as 
speedily as may be consistent with budgetary requirements. 

(b) The general comprehensive plan for flood con- 
trol and other purposes in the Missouri River Basin ap- 
proved by the Act of June 28, 1938, as modified by sub- 
sequent Acts, is hereby expanded to include the works 
referred to in paragraph (a) to be undertaken by the War 
Department; and said expanded plan shall be prosecuted 
under the direction of the Secretary of War and supervision 
of the Chief of Engineers. 

(c) Subject to the basin-wide findings and recommen- 
dations regarding the benefits, the allocations of costs and 
the repayments by water users, made in said House and 
Senate documents, the reclamation and power develop- 
ments to be undertaken by the Secretary of the Interior un- 

(Continued on following page)
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it ordinarily is conclusive. United States v. Clark, 454 

U.S. 555, 560 (1982); TVA v. Hill, 487 U.S. 158, 184 n.29 

(1978); Sierra Club v. Clark, 755 F.2d 608, 615 n.9 (8th 

Cir. 1985). Section 9(a) of the Act provides that the com- 

prehensive development plans set forth in Senate Docu- 

ment 247 (the Pick-Sloan plan) are approved by the Con- 

gress, and authorizes the Departments of the Interior and 

the Army to begin development of these projects. Section 

9(b) of the Act provides that the 1938 Missouri River 

Basin plan is expanded to include those projects under 

the Pick-Sloan plan which the Secretary of War is author- 

ized to undertake. Section 9(c) of the Act then provides 

that the federal reclamation laws will govern the reclama- 

tion and power developments undertaken by the Secretary 

of the Interior under the Pick-Sloan plan. 

A straightforward reading of section 9(a)-(c) of the 

Act indicates that this section does not attempt to dele- 

gate authority on the basis of storage for a particular 

use within a given development. The focus is on the ‘‘gen- 

eral comprehensive plans’’ proposed in the Pick-Sloan 

plan.’2 It envisions that each department will develop the 

(Continued from previous page) 

der said plans shall be governed by the Federal Recla- 
mation Laws (Act of June 17, 1902, 32 Stat. 388, and Acts 
amendatory thereof or supplementary thereto), except that 
irrigation of Indian trust and tribal lands, and repayment 
therefor, shall be in accordance with the laws relating to 
Indian lands. 

Pub. L. No. 78-534, 58 Stat. 887, reprinted in 1944 U.S. Code 
Cong. Serv. 887, 891. 

Some of the developments proposed in the Pick-Sloan 
plan included projects in Garrison, North Dakota, and Oahe, 
Fort Randall, Big Bend and Gavins Point, South Dakota. Some of 
the specifications for these projects are itemized in the Pick- 
Sloan plan. J.A. at 442.
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projects which it undertakes in accordance with the applic- 

able law and, specifically, that the reclamation laws will 

govern projects undertaken by the Secretary of the In- 

terior. 

The inquiry in this case then is whether Lake Oahe 

is a reclamation development undertaken by the Secretary 

of the Interior pursuant to section 9(c) of the Act. From 

his comprehensive findings on this question, the essential 

thrust of which remains unchallenged in this appeal, Judge 

Urbom concluded that Oahe is not a reclamation develop- 

ment. T'o the extent that his conclusion is based on find- 

ings of fact, we do not find it clearly erroneous. Anderson 

v. City of Bessemer City, 104 8. Ct. 1504, 1511 (1984). 

Further, we agree with the district court’s interpretation 

of the Act which supports the conclusion that the Secre- 

tary of the Interior does not have the statutory authority 

which he seeks to exercise. 

The district court offered three reasons for conclud- 

ing that Oahe is not a reclamation development. First, 

the court found that Oahe was built by the Army Corps 

of Engineers and is, and always has been, maintained by 

it. State of Missouri, 586 F. Supp. at 1273. The appel- 

lants concede this point. They argue, however, that Oahe 

is in ‘‘a very basic sense’’ a reclamation development, 

ETSI Brief at 24, because it was built. in accordance with 

the Sloan plan, with a substantial capacity for irrigation 

storage, and because a substantial portion of its construc- 

tion costs would be recovered under the repayment provi- 

sions of the reclamation laws. We are satisfied, as was 

the district court, that the existence of irrigation ca- 

pacity in Oahe is insufficient to render it a reclamation
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development ‘‘undertaken by the Secretary of the In- 

terior.”’ 

Second, the court found that Oahe’s dominant purpose 

was flood control, and that it has not been used for irriga- 

tion purposes. Id. at 1274. The court noted that the Secre- 

tary of the Interior ceased construction of irrigation works 

to tap the reservoirs’ capacity in 1982, and has never at- 

tempted to use it for irrigation. Jd. The court also noted 

that there is no separate storage allocation for irrigation 

in the Oahe reservoir. Jd. We think that these findings 

reasonably indicate that, even though Oahe has multiple 

use capability, there has been no significant reclamation 

development and hence no colorable argument that Oahe 

was undertaken by the Secretary of the Interior. As the 

district court noted, the Department of the Interior has 

itself, in the past, acknowledged this fact: 

Even the Department of Interior has recognized 
repeatedly that Oahe is controlled by the Corps. In 
1957, the department’s assistant solicitor said that 
since his department had not built the main-stem 
dams, it did not consider them reclamation develop- 
ments and was not depositing revenues from their 
electrical production into the reclamation fund. * * * 
A 1974 memorandum by the department’s solicitor, 
upon which the department relied in asserting that 
it unilaterally could market Oahe’s water, said that 
“‘the Corps has six dams and reservoirs on the Mis- 
souri River.”’ 

State of Missouri v. Colonel William Andrews, 586 F. 

Supp. at 1273 (citations omitted). 

Finally, the district court determined that Congress 

did not intend to authorize coordinate jurisdiction over 

the Flood Control Act projects. The court stated:
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I am persuaded that Congress did not intend to 
create joint and coordinate jurisdiction over each 
dam. The statements of congressmen, Secretary of 

the Interior Harold Ickes, and officials of his de- 
partment show that the basin’s development was to be 
coordinated by assigning construction, operation, and 
control of each dam to the agency with the dominant 
interest in the dam: the Corps would build flood con- 
trol dams and the Bureau would build those dams in- 
tended primarily for irrigation; the Bureau’s interest 
in the irrigation aspects of a flood control dam would 
be accommodated by letting the Bureau control the 
irrigation distribution system, not the water or stor- 
age space tm the reservoir. 

Td. at 1275 (Emphasis added). The legislative history 

supports the court’s findings and the conclusion that each 

dam was undertaken and controlled by the agency with 

the dominant interest.” 

131m Senate discussion of the Act, Senator Overton concisely 
explained this development scheme: 

| endorse the statement made by the President of the United 
States. He undertakes to show a line of demarcation be- 
tween reservoirs for reclamation and irrigation purposes 
and those built for flood control and navigation. One cate- 
gory is to be built by the Bureau of Reclamation, and the 
other by the Army engineers. * * * 

The projects in this bill are along the lines suggested 
by the President. * * * [T]here are no projects in this bill 
proposed to be constructed by the Army engineers in which 
the interests of flood control do not predominate, and in 
the rivers and harbors bill there are no projects in which 
the interests both of flood control and navigation are not 
the predominating and controlling factor. 

90 Cong. Rec. 8625 (1944). Senator Mahoney, also discussing 
this division of authority, stated ‘ * * * [I]t was the purpose to 
give to the [Department of the Army] jurisdiction over [Army ] 
dams and improvements, and to the Bureau of Reclamation jur- 
isdiction over those which were primarily to be used for reclam- 
ation * * *,.”" 90 Cong. Rec. 8548 (1944).
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B. 

The appellants argue that the district court’s focus 

on the words ‘‘undertaken by’’ reads the Pick-Sloan divi- 

sion of authority out of the Act, and improperly narrows 

the scope of the Bureau’s authority. They emphasize that 

section 3(a) of the Pick-Sloan plan accords each agency 

jurisdiction over main-stem reservoirs on a functional ba- 

sis: The Army to determine capacities for flood control 

and navigation, and the Interior to determine irrigation 

capacity. They urge us to conclude that section 9 incor- 

porates this functional division of authority and, thus, 

that the Secretary’s jurisdiction turns on whether there is 

irrigation storage allocation in a main-stem reservoir. 

Under this broad interpretation the full range of the 

reclamation laws, including the power to enter industrial 

water service contracts, is available to the Secretary where 

there is irrigation storage in a main-stem reservoir. The 

salient inquiry, in their opinion, is the availability of irri- 

gation storage.© 

We do not accept the argument that the district 

court’s construction reads out of the Act the division of 

function set forth in the Pick-Sloan plan. The Pick-Sloan 

language to which the appellants refer accommodates the 

interest of each department in determining, in multiple 

M4See supra pp. 10-11. 

While we reject appellants’ arguments on other grounds, 
we note that they face another problem. The Oahe reservoir 
does not have a separate storage allocation for irrigation. Rather, 
there is a joint inactive storage for flood control, recreation, 
irrigation, municipal and industrial water, and power plants. Wa- 
ter for Energy, Missouri River Reservoirs Final Environmental Im- 
pact Statement, table 2-1 at P. 2-2. J.A. at 187.
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use main-stem and tributary reservoirs, storage capacities 

for flood control and irrigation. Recognition of this ac- 

commodation does not do violence to the conclusion that 

a project, even though it entailed multiple use developments 

(most did), was undertaken—that is built, operated, and 

maintained—by the department within whose jurisdiction 

its primary use fell.!° Section 9 of the Act simply adopts 

16Both House and Senate discussions of the proposed Flood 
Control Act reflect the awareness that a given project under- 
taken by one department may entail some functional division 
of authority. Representative Curtis stated: 

The bill has a number of important features. This bill 
lays down the principle that all reservoirs constructed with 
Federal funds, which have storage space available for flood 
control, shall be operated under the regulations of the War 
Department. This is common sense. It is absolutely nec- 
essary if we are going to protect the property and the life 
of the people in the flooded areas. There must be a central 
agency operating the reservoirs. Likewise, this bill provides 
that whenever any reservoir is being operated by the War 
Department, it [sic] is found that there is available water 
for irrigating farm lands, that the Bureau of Reclamation, 
through the Secretary of the Interior, shall prescribe the 
rules and regulations for the operation of that part of the 
storage that is available for irrigation. In other words, it 
gives the Bureau of Reclamation jurisdiction over the irri- 
gation features of the reservoirs and the distribution sys- 
tems. | think this is sound and advisable. | am told by 
individuals in the Bureau of Reclamation that it is a definite 
gain for them and a step forward. 

90 Cong. Rec. 4130 (1944) (emphasis added). Senator Overton’s 
discussion of the jurisdictional question demonstrates a similar 
awareness: 

The testimony shows, | think rather conclusively, that 
the projects herein authorized to be constructed by the 
Army engineers are ones in which flood control predomin- 
ates over irrigation. Of course, the Senate wil understand 
that, insofar as irrigation is concerned, all surplus water 

(Continued on following page)
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the projects proposed in the Pick-Sloan plan and directs 

that the reclamation laws apply to those undertaken by 

the Secretary of the Interior. 

We also reject the appellants’ contention that the dis- 

trict court impermissibly narrowed the Secretary’s sta- 

tutory authority by reading the statute to deny the Secre- 

tary of the Interior the authority to enter an industrial wa- 

ter service contract for water stored in an Army-controlled 

reservoir. We are convinced that other relevant provi- 

sions of the Act, as well as the legislative history of the 

Act, support the conclusion that the Secretary was never 

ceded the broad authority over irrigation storage in 

Army-controlled dams for which the appellants now argue. 

Section 8 supports our determination that the Act 

does not grant the Secretary of the Interior plenary auth- 

(Continued from previous page) 

which can be used for irrigation is turned over to the De- 
partment of the Interior, and the method of irrigation and 
the operation of the irrigation works are under the control 
of the Department of the Interior. 

90 Cong. Rec. 8625 (1944) (emphasis added). 

Our recognition that a multiple purpose project may in- 
volve functional authority for both agencies does not concede 
appellants’ argument that Congress intended to authorize co- 
ordinate jurisdiction. To arrive at the appellants conclusion, we 
must focus on the use of the words “reclamation features” above 
all other language in the record to conclude that authority was 
divided on the basis of storage. We believe that the language of 
the Act and the predominate indications to the contrary in 
the record, directs otherwise. The opinions expressed above 
are reflected in the statutory scheme created, which ceded to 
the Secretary of the Interior the authority to build irrigation 
works in an Army undertaken reservoir to tap its irrigation ca- 
pacities. We have no basis, however, to conclude that this au- 
thority extends, as is argued here, to use of irrigation storage 
for industrial purposes.



App. 22 

ority over irrigation storage in Army-controlled reser- 

voirs. Section 8 allows the Secretary of the Interior, upon 

the Army’s determination that any Army-controlled reser- 

voir may be used for irrigation purposes, and upon spe- 

cific authorization by the Congress, to construct, operate, 

and maintain ‘‘such additional works in connection there- 

with as he may deem necessary for irrigation purposes.’?!" 

(Emphasis added.) The additional works must be built, 

operated, and maintained pursuant to the federal reclama- 

17Section 8 provides in full: 

Sec. 8. Hereafter, whenever the Secretary of War de- 
termines, upon recommendation by the Secretary of the 
Interior that any dam and reservoir project operated under 
the direction of the Secretary of War may be utilized for 
irrigation purposes, the Secretary of the Interior is author- 
ized to construct, operate, and maintain, under the provi- 
sions of the Federal reclamation laws (Act of June 17, 1902, 
32 Stat. 388, and Acts amendatory thereof or supplemen- 
tary thereto), such additional works in connection there- 
with as he may deem necessary for irrigation purposes. Such 
irrigation works may be undertaken only after a report and 
findings thereon have been made by the Secretary of the 
Interior as provided in said Federal reclamation laws and 
after subsequent specific authorization of the Congress 
by an authorization Act; and, within the limits of the water 
users’ repayment ability such report may be predicated on 
the allocation to irrigation of an appropriate portion of 
the cost of structures and facilities used for irrigation and 
other purposes. Dams and reservoirs operated under the 
direction of the Secretary of War may be utilized here- 
after for irrigation purposes only in conformity with the 
provisions of this section, but the foregoing requirement 
shall not prejudice lawful uses now existing: Provided, 
That this section shall not apply to any dam or reservoir 
heretofore constructed in whole or in part by the Army 
engineers, which provides conservation storage of water 
for irrigation purposes. 

Pub. L., No. 78-534, 58 Stat. 8887, reprinted in 1944 U.S. Code 
Cong. Serv. 887, 891.



App. 23 

tion laws. The thrust of this provision is to make the 

reclamation laws applicable to irrigation benefits made 

available from irrigation works constructed in Army- 

controlled multiple-purpose reservoirs. The salient con- 

cern is to ensure that the details of the reclamation laws— 

addressing such matters as cost allocation and acreage 

hmitations—apply to contracts for irrigation benefits 

from reservoirs undertaken by the Army. 

Section 6 of the House Flood Control Bill, the counter- 

part to Section 8 of the Senate Bill, used significantly dif- 

ferent language to accommodate the interest in having 

the Secretary administer irrigation works, under the fed- 

eral reclamation laws, in Army-controlled reservoirs. It 

gave the Secretary of the Interior authority to prescribe 

regulations ‘‘for the use of the storage available for irri- 

gation.’’!8 This language arguably encompassed a broader 

sphere of authority for the Secretary of the Interior, one 

more consonant with that for which he argues today. 

18Section 6 provides: 

Hereafter, whenever in the opinion of the Secretary 
of War and the Chief of Engineers any dam and reservoir 
project operated under the direction of the Secretary can 
be consistently used for reclamation of arid lands, it shall 
be the duty of the Secretary of the Interior to prescribe 
regulations under existing reclamation law for the use of 
the storage available for such purpose, and the operation 
of any such project shall be in accordance with such reg- 
ulations. Such rates, as the Secretary of the Interior may 
deem reasonable, shall be charged for the use of said 
storage; the moneys received to be deposited into the 
Treasury to the credit of miscellaneous receipts. 

H. Rep. No. 4485 (1944) (Emphasis added).
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In the Senate hearings on the Flood Control Bill, then 

Secretary of the Interior Harold Ickes proposed an amend- 

ment to section 6 to clarify that the reclamation laws were 

intended not merely to impose regulations, but to author- 

ize ‘‘a system of contractual relationships.’’ Hearings Be- 

fore the Subcommittee on Flood Control, 78th Cong. 2d 

Sess. (1944). Secretary Ickes’ proposed amendment was 

adopted as section 8 of the Act. 

Secretary Ickes’ amendment made two changes in the 

language of section 6 of the House Bill which are particu- 

larly significant to this dispute. First, it replaced the 

broad language dealing with regulation of ‘‘storage avail- 

able for irrigation’’, with language authorizing the Secre- 

tary of the Interior to construct irrigation works under the 

provisions of the reclamation laws. Through this change 

the Secretary of the Interior attempted to make clear that 

the section governed irrigation works, including contracts 

for distribution of their benefits, not regulation of irriga- 

tion storage. Second, the amendment precisely states that 

the works authorized under section 8 of the Act are to be 

for irrigation purposes. By clearly emphasizing the boun- 

daries within which the reclamation laws apply, the amend- 

ment carves out from what is otherwise an area of Army 

jurisdiction, a limited sphere of authority for the Secre- 

tary: the authority to administer, pursuant to the recla- 

mation laws, irrigation works developed in Army-con- 

trolled dams. 

This construction of section 8 belies the appellants’ 

contention that section 9(c) of the Act already accorded 

the Secretary jurisdiction over irrigation storage in Army- 

controlled reservoirs. If, as appellants argue, all that is
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required for the reclamation laws to apply is the avail- 

ability of irrigation storage, then section 8 of the Act is 

largely superfluous. One canon of statutory construc- 

tion mandates that the provisions of a statute be construed 

to avoid redundancy. Conway County Farmers Assocta- 

tion v. United States, 588 F.2d 592, 598 (8th Cir. 1978). 

Our reading of the statute avoids rendering section 8 

superfluous. Section 8 clearly cannot be read as author- 

izing use of irrigation storage for industrial purposes and 

it supports our conclusion that section 9(c) divides author- 

ity on a functional, not a storage allocation basis. 

Secretary Ickes recognized that this limited jurisdic- 

tion did not encompass the authority to unilaterally mar- 

ket water for industrial purposes. In a letter to the Sen- 

ate committee considering the flood control bill, Secretary 

Ickes attempted to broaden his authority to encompass the 

power to dispose of surplus water in a reservoir which, 

pursuant to section 8 of the Act, is utilized for irrigation 

purposes, for domestic or industrial purposes. He at- 

tempted to accomplish this through a proviso to section 4 

of the House Bill, later enacted as section 6 of the Act, 

and which grants the Secretary of the Army the authority 

to enter industrial water marketing contracts for surplus 

water stored in Army-controlled reservoirs. His argu- 

ments are instructive: 

A proviso should, in my opinion, be added to sec- 
tion 4 of the bill in order to assure that the disposi- 
tion of water for domestic and industrial purposes, 
from reservoirs serving irrigation purposes as well, 
shall consistently with the irrigation provisions of 

19Section 6 is quoted in full supra at 15.
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section 6 of the bill, be handled pursuant to the Fed- 
eral reclamation laws. While it is true that section 4 
does not involve reclamation but covers merely the 
sale of water for domestic and industrial uses, it is 
true also that, in those situations where the disposi- 
tion of water for irrigation purposes will be accom- 
plished under the Federal reclamation laws, the dis- 
position of water for domestic and industrial purposes 
should be accomplished under the same statutes in 
order to achieve efficient and economical administra- 
tion. The Federal reclamation laws contain provi- 
sions specifically designated to meet this situation. I 
suggest therefore that the following proviso be 
added * * * [to] the bill: ‘‘Provided. That the Fed- 
eral reclamation laws shall govern the disposition for 
domestic or industrial uses of surplus water from 
any reservoir utilized for irrigation purposes pur- 
suant to section 6 of this Act. 

Senate Hearings on H.R. 4485, 78th Cong. 2d Segss., re- 

printed in 90 Cong. Rec. 9277, 9279 (1944) (emphasis 

added.) Secretary Ickes’ proposal was not adopted. If we 

accept the construction of the statute which the Secretary 

of the Interior proposes, this proviso would be read into 

the Act, and expanded, to allow the Department of the 

Interior to market surplus irrigation storage for indus- 

trial purposes even where it has not taken the steps neces- 

sary under section 8 of the Act to bring this water under 

its regulations.” 

20Our reading of the statute does not, as the dissent sug- 
gests, leave the irrigation storage in Oahe without an agency to 
administer it. Under section 8 of the Act the Secretary of the 
Interior may, with the requisite approval, develop irrigation 
works to use this storage for irrigation purposes. In this case, 
however, we deal with the Secretary’s authority to market this 

(Continued on following page)
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We think it is persuasive that the Secretary of the 

Interior at the time the Act was passed, who participated 

significantly in the development of the Act, did not be- 

lieve that this department had the authority which the ap- 

pellants today assert. 

The focus in section 8 on development of irrigation 

‘‘works’’ also supports the conclusion that the Secretary 

of the Interior’s authority in multiple use projects does 

not turn solely on the availability of irrigation storage. 

In this case, where Congress wanted to allow the Secre- 

tary jurisdiction over the irrigation developments in a 

reservoir undertaken by the Army, it required the Secre- 

tary to construct ‘‘additional works for irrigation pur- 

poses. ’’2! 

(Continued from previous page) 

water for industrial purposes. The Secretary of the Army retains 
the authority, pursuant to section 6 of the Act, to use any sur- 
plus water in Army-controlled reservoirs for domestic or in- 
dustrial purposes. 

We are aware of the Army Acting General Counsel’s state- 
ment in his memoranda on Missouri River Water Marketing that 
the Army could not, under section 6, market the excess storage 
water in the main-stem reservoirs as surplus. The premise for 
that statement, however, was that the water not being used for 
irrigation, flood control, or navigation purposes was, at that 
time, run through generators to produce hydroelectric power. 
Technically, therefore, the water was being put to a lawful use 
and was not “surplus.” See Memorandum For The Chief, Of- 
fice of Civil Functions, Dec. 16, 1974. J.A. at 170. 

21The appellants argue that the district court adopted an 
overly restrictive definition of ‘““works.’” They rely on an opin- 
ion of the Attorney General, 41 Op. Att’y Gen. 377 (1958), which 
held that “works” should not be read to mean only actual de- 
velopments undertaken. This opinion of the Attorney General 

(Continued on following page)
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Similarly, in two instances in which Congress in- 

tended to grant an agency control over water in storage, 

it did so clearly. Thus, section 6 of the Act authorized the 

Secretary of the Army to contract for domestic and indus- 

trial uses of surplus water available in any Army-con- 

trolled reservoir. This provision limits the Secretary of 

the Army’s ability to enter industrial water contracts by 

specifying that the rights of existing users must be pre- 

served. The interpretation appellants urge would lead us 

to imply a similar right to the Secretary of the Interior. 

(Continued from previous page) 

stated that section 8 of the Act makes reclamation laws appli- 
cable for the disposition of irrigation benefits even if no addi- 
tional works were constructed to make these benefits available. 
Id. at 395. In section 390(11) of the 1982 amendments to the 
Reclamation Development Laws, Congress rejected this broad 
reading of the ‘“‘works’”” requirement in section 8. The amend- 
ment limits the applicability of the reclamation laws under sec- 
tion 8 to (1) projects which have by federal statute explicitly 
been designated, made a part of, or integrated into, a Federal 
reclamation project; and (2) projects for which the Secretary 
of the Interior has provided project works for the control or 
conveyance of agricultural water supply for the lands involved. 
43 U.S.C. § 390(11) (Supp. 1984). We believe that this amend- 
ment limits applicability of reclamation laws to the disposition 
of irrigation benefits pursuant to the development of additional 
works. 

Environmental Defense Fund, Inc. v. Morton, 596 F. 2d 848 
(9th Cir. 1979), which upheld the Secretary of the Interior’s 
authority to enter industrial contracts for water held in reclam- 
ation development reservoirs, is likewise inapplicable to this 
case. The contracts executed in Morton fell squarely within 
the Secretary of the Interior’s authority as set forth in section 
9(c) of the Act. The projects involved were ‘“undertaken’”— 
built, operated and maintained—by the Secretary of Interior 
and, therefore, the Secretary had the authority under section 
9(c) of the Reclamation Development Act to enter industrial 
contracts for use of this water. 

22See supra p. 15.
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It seems incongruous, however, to hold that, in a statutory 

scheme which attempts to demarcate the jurisdiction of 

agencies with potentially competing interests, Congress 

would authorize both agencies to contract for water from 

the same pool for industrial purposes.23 We do not be- 

lieve that the statute or its legislative history supports 

this conclusion. 

Again, in section 7 of the Act, Congress authorized 

the Secretary of the Army to ‘‘prescribe regulations for 

the use of storage allocated for flood control or naviga- 

tion at all reservoirs constructed wholly or in part with 

Federal funds * * *.’’ Pub. L. No. 78-534, 58 Stat. 887, 

reprinted in 1944 U.S. Code Cong. Serv. 887, 891 (emphasis 

added). It is amply apparent that where Congress in- 

tended to cede jurisdiction over water held in storage it 

did so clearly. Section 7 also indicates that Congress un- 

derstood the distinction between projects ‘‘undertaken’’ by 

a particular department and those which merely have 

multiple-use capacities. Thus, section 7 grants the Army 

jurisdiction over all flood control storage—regardless of 

which agency undertook its development.“ 

23In discussing section 6 of the Act, Representative Withing- 
ton noted in its favor that it gave the Secretary of the Army the 
industrial water marketing authority in reservoirs undertaken by 
the Army, which the Secretary of the Interior had in reclama- 
tion developments. 90 Cong. Rec. 4134 (1944). This attention 
to the careful balancing of authority in the different kinds of 
projects cautions against a casual decision by this court finding 
independent authority in both agencies to enter industrial water 
contracts from the same body of water. 

The statute does provide explicit exceptions to this broad 
grant of authority. See, Pub. L. No. 78-534, 58 Stat. 887, 890, 
reprinted in 1944 U.S. Code Cong. Serv. 887, 890.
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Based on our review of the Act and its legislative his- 

tory, we conclude that the district court correctly held 

that the Secretary of the Interior does not have the stat- 

utory authority to unilaterally execute the ETSI contract. 

The Act provides a delicate balance of authority between 

two departments with overlapping, and somewhat con- 

flicting interests. The dissent’s concern appears to be 

that the Department of the Army will not adequately 

represent the competing interests of upstream and down- 

stream users. Our role in interpretation of the statute 

does not, however, extend to mediation of these competing 

interests. While a different scheme may promote more 

efficient or more desirable administration of the Oahe 

storage, it is beyond our power to determine how the re- 

spective jurisdictional boundaries ought to be drawn. On 

these matters we must defer to legislative prerogative. 

Neither the statute nor its legislative history indicates that 

Congress intended the Secretary of the Interior to have 

unilateral authority to use water stored in Army-con- 

trolled reservoirs for industrial purposes. 

ITI. 

We now address the appellants’ argument that the 

district court erred in its refusal to defer to the Secretary 

of the Interior’s interpretation of the scope of his statu- 

tory authority. "They argue that under Chevron U.S.A. v. 

Natural Resources Defense Council, 104 S. Ct. 2778 (1984), 

the court should defer to the Secretary’s reasonable in- 

terpretation of his power under the Act. They also main- 

tain the Secretary asserted this authority in Senate hear- 

ings on Missouri River Basin water marketing. They 

urge that the fact that the Senate recommended no action
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to change or clarify the law in response to this assertion 

of authority indicates Congressional acquiescence on this 

point. 

In Chevron the Supreme Court stated that courts 

must accord considerable weight to an agency’s construc- 

tion of the statutory scheme which it is entrusted to ad- 

minister if ‘‘this [agency’s interpretation] represents a 

reasonable accommodation of conflicting policies that were 

committed to the agency’s care by the statute.’’ Id. at 

2783 (quoting United States v. Shimer, 367 U.S. 374, 382 

(1961)). The Chevron rule requires deference only where 

an agency reasonably construes the applicable statute on 

a matter which is within its jurisdiction to decide. The 

limits of an administrative agency’s statutory authority 

remains an issue suitable for judicial resolution. Harmon 

v. Brucker, 355 U.S. 579, 582 (1958); Social Security 

Board v. Nierotko, 327 U.S. 358, 368 (1946). ‘‘[T]he def- 

erence owed to an expert tribunal cannot be allowed to 

slip into a judicial inertia which results in the unauthor- 

ized assumption of major policy decisions properly made 

by congress. * * * [Courts] must not rubberstamp .. . 

administrative decisions that they deem inconsistent with 

a statutory mandate or that frustrates the congressional 

policy underlying a statute.’’ Bureau of Alcohol, Tobacco, 

and Firearms v. Federal Labor Relations Authority, 104 

S. Ct. 439, 444 (1983). See also Granville House v. Dept. 

of Health, Education & Welfare, 715 F.2d 1292, 1296 (8th 

Cir. 1983), rev’d. after remand, 772 F. 2d 451 (1985); 

State of Nebraska v. Federal Labor Relations Authority, 

705 F. 2d 945, 948 (8th Cir. 1983). 

Our review of the Act and its legislative history con- 

vinees us that Congress did not intend to grant the Secre-
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tary of the Interior the authority to unilaterally contract 

for water stored in an Army reesrvoir. We therefore af- 

firm the district court’s holding that the Secretary of the 

Interior’s assertion of this authority is beyond his sta- 

tutory mandate and therefore not entitled to judicial 

deference.” 

25The dissent focuses on United States v. Bayview Homes, 
Inc., 106 S. Ct. 455 (1985), in arguing that our analysis miscon- 
strues the appellate court’s role in reviewing an agency’s con- 
struction of the statute it administers. There is no conflict be- 
tween the Bayview standard and our analysis here. A careful 
review of that case reveals why the deference appropriate on 
those facts is inappropriate in our case. 

In Bayview the court was required to determine whether 
the Army Corps of Engineers’ regulations interpreting ‘navigable 
waters” to include wetlands was proper under the Clean Water 
Act, 33 U.S.C. §§ 1251-1375. In determining that the agency’s 
regulation deserved deference, the Court found (1) that Con- 
gress deliberately chose to define the waters covered by the 
Act broadly; (2) that in defining ‘navigable waters” to include 
wetlands, the Corps and the EPA employed their special tech- 
nical expertise; and (3) that the scope of the Corps’ jurisdiction 
over wetlands was specifically brought to Congress’ attention 
and that Congress rejected measures to curb the Corps’ juris- 
diction. Bayview, 106 S. Ct. at 463-465. 

We deal in this case with a statute delineating the respec- 
tive jurisdiction of potentially competing agencies. Further, un- 
like the definitional issue requiring special technical expertise 
which the Court addressed in Bayview, the solicitor of the In- 
terior Department's opinion, on which the Secretary of the 
Interior relies in this case, was a legal conclusion based solely 
on his reading of the statutory language—a function courts are 
capable of performing. Nor is the solicitor’s interpretation of 
the statute as conclusively accepted as the dissent suggests. The 
Army Acting General Counsel’s opinion to the contrary belies 
such a conclusion. See supra pp. 11-12. Further, while the De- 
partment of the Army currently accedes to the validity of the 
ETSI contract, their response seems colored more by the fact 
that the Secretary of the Interior adhered to the form of the now 

(Continued on following page)
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Finally, we do not interpret Congress’ failure to 

amend the statute in response to the MOU as constituting 

tacit acquiescence in the existence of the Department of 

the Interior’s unilateral authority to enter the ETSI 

contract. The Supreme Court has held that a congres- 

sional committee hearing which is not contemporaneous 

with the passage of the statute does not conclusively estab- 

lish legislative intent. See SEC v. Sloan, 486 U.S. 103, 

120-21 (1978). In this case, while the MOU was dis- 

cussed in the hearings, the basic issue under consideration 

was ‘‘whether the agreement between the two depart- 

ments could preempt state water rights.’’ Hearings Be- 

fore the Subcommittee on Energy Research and Water Re- 

sources on the Sale of Water from the Upper Missouri 

River Basin by the Federal Government for the Develop- 

ment of Energy, 94th Cong. 1st Sess. 1 (1975) (opening 

Statement of Senator Abourezk). Senator Abourezk seri- 

ously questioned the legal authority for the marketing 

plan. The discussion in the record seems to target whether 

the legal authority rests with the states rather than the 

federal agencies. The Secretary of the Interior’s author- 

ity in relation to the authority of the Secretary of the 

(Continued from previous page) 

expired MOU, than on an interpretation of Interior’s statutory 
authority. 

Finally, while the legislative history of the Act supports the 
conclusion that Congress intended to protect irrigation uses of 
Missouri River Basin Water, nowhere do we find support for the 
conclusion that this protection requires that the Secretary of 
the Interior have the power to market surplus irrigation storage 
in main-stem reservoirs for industrial purposes. Only a true 
exercise of judicial creativity would allow us to extrapolate from 
protection of irrigation interests to inclusion under the reclam- 
ation laws of industrial uses of main-stem surplus storage.
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Army was not discussed. We think this record fails to 

show the degree of congressional approval necessary to 

override the intent of the 1944 Congress. 

We affirm the district court’s judgment. 

BRIGHT, Senior Circuit Judge, dissenting. 

I dissent. 

By substituting its interpretation of the Flood Con- 

trol Act for that of the Secretary of the Interior, the ma- 

jority misconceives our limited role when reviewing an 

agency’s construction of a statute that it administers. As 

the Supreme Court has repeatedly emphasized, ‘‘[a]n 

agency’s construction of a statute it is charged with en- 

forcing is entitled to deference if it is reasonable and not 

in conflict with the expressed intent of Congress.’’ United 

States v. Riwerside Bayview Homes, Inc., 106 S.Ct. 455, 

461 (1985). The Secretary of the Interior reasonably 

construed section 9(¢c) of the Flood Control Act to provide 

that federal reclamation law governs the administration 

of irrigation water stored in the Oahe Reservoir. I would 

therefore reverse the district court’s contrary holding and 

decide the remaining issues presented in this appeal. 

Section 9(c) of the Flood Control Act provides that 

‘‘reclamation and power developments to be undertaken 

by the Secretary of the Interior * * * 

by the Federal Reclamation Laws.’’ The Secretary of the 

Interior interpreted ‘‘reclamation developments’’ within 

shall be governed 

1We must defer to an agency’s reasonable interpretation 
even though it determines the agency’s jurisdiction under the 
statute. See United States v. Riverside Bayview Homes, Inc., 
106 S. Ct. at 461-66 (1985).
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this provision to include irrigation water stored within 

multipurpose reservoirs operated by the Army Corps of 

Engineers on the Missouri River. The Secretary con- 

cluded that the applicable reclamation laws authorized him 

to market the irrigation water for industrial use.2 Pur- 

suant to section 9(c) and the reclamation laws, the Secre- 

tary executed contracts to supply ETSI with irrigation 

water held within the Oahe Reservoir, a multipurpose 

reservoir on the Missouri River operated by the Corps. 

The thoroughness and consistency of an agency’s rea- 

soning are factors that. bear upon the amount of defer- 

ence to be given the agency’s interpretation. See Federal 

Election Commission v. Democratic Senatorial Campaign 

Committee, 454 U.S. 27, 37 (1981). The Secretary’s inter- 

pretation of section 9(c) was first asserted by the Solicitor 

of the Interior Department in a 1974 opinion. In 1975, 

the Secretary of the Interior formally adopted the inter- 

pretation in a Memorandum of Understanding entered 

into with the Secretary of the Army. The Memorandum 

stated that the Secretary of the Interior could market ex- 

cess irrigation water stored in the Army-controlled reser- 

voirs on the main stem of the Missouri River. The parties 

informed a congressional subcommittee that the Secre- 

tary of the Interior gained such authority from the 

reclamation laws, which they contended applied to the 

stored irrigation water under section 9(c) of the Flood 

2The district court did not determine and we do not decide 
whether the Secretary correctly construed his powers under the 
reclamation laws. We consider only whether the Secretary rea- 
sonably concluded that the reclamation laws govern the ad- 
ministration of the stored irrigation water.
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Control Act. Hearings an the Sale of Water from the 

Upper Missourt River Basin by the Federal Government 

for the Development of Energy, 94th Cong., 1st. Sess. 1, 5 

(1975). The Memorandum expired in 1978.3 

Since 1975, therefore, the Secretary of the Interior 

has consistently interpreted ‘‘reclamation developments”’ 

within section 9(c) to include irrigation water stored in 

multipurpose reservoirs on the Missouri River. We must 

give great weight to this long-standing and thoroughly 

reasoned construction. Consequently, we review the Secre- 

tary’s interpretation only to determine whether it re- 

flects a reasonable construction of section 9(c) in light of 

the language, policies, and history of the Flood Control 

Act of 1944. Riverside Bayview Homes, 106 S.Ct. at 

461-62. 

The Secretary’s interpretation certainly represents a 

permissible construction of the language of the Flood 

Control Act. The Act nowhere defines ‘‘reclamation 

developments’’ as used in section 9(c). Further, it does 

not explicitly delegate control over stored irrigation and 

reclamation water to either the Army or the Interior. In- 

deed, the Act never specifically mentions such water. The 

Act therefore fails to reveal any clear and unambiguous 

3The majority states that the Memorandum of Undestanding 
has no relevancy in this action because it had expired when the 
Secretary executed the ETSI contract. See Majority Opinion at 
17 n.9. However, the Memorandum does show that the Secre- 
tary of the Interior has consistently interpreted section 9(c) of 
the Flood Control Act to require application of reclamation 
laws to irrigation water stored in the Army-controlled main stem 
reservoirs. To that extent, therefore, the Memorandum of Un- 
derstanding has great relevance to our examination of the Sec- 
retary’s authority to enter the ETSI contract.
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intention of Congress to exclude irrigation water from 

the meaning of ‘‘reclamation * * * developments to be 

undertaken by the Secretary of the Interior’’ in section 

9(c). 

Despite an inability to identify the precise meaning 

that Congress attached to ‘‘reclamation developments,”’ 

the majority asserts that several provisions of the Act 

reflect Congress’ definite intent to foreclose the Secre- 

tary’s interpretation. These provisions, however, also can 

be read consistently with section 9(c) as construed by the 

Secretary. Language open to such varying interpreta- 

tions cannot be said to reveal Congress’ ‘‘clear and un- 

ambiguous’’ intent, as the majority contends.* 

Not only the words but also the legislative history of 

the Act fall far short of showing any unambiguous con- 

4The majority, for example, finds great significance in Con- 
gress’ specific delegation to the Army of control over water 
stored for flood control and navigation (section 7) and over 
surplus water not allocated for any use (section 6). See Major- 
ity Opinion at 32-33. The majority concludes that Congress 
would have also specifically granted the Secretary of the In- 
terior jurisdiction over stored irrigation water had it intended 
the Secretary to exercise such control. 

If we followed the majority’s reasoning to its logical con- 
clusion, no agency has jurisdiction over irrigation water: stored 
in Army reservoirs because Congress did not expressly delegate 
such authority. Such a rigid and narrow reading of the Act finds 
little support in the Act’s language and no support in its legis- 
lative history. An equally reasonable explanation for the lack 
of any specific delegation of jurisdiction to the Secretary of the 
Interior is that Congress believed that such jurisdiction was al- 
ready sufficiently delegated in section 9(c). This explanation 
not only gives the Act internal symmetry and consistency, but 
also supports the interpretation of section 9(c) advanced by the 
Secretary of the Interior.
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gressional intent to bar the Secretary of the Interior from 

asserting jurisdiction over irrigation water stored in Army 

reservoirs. See Chemical Manufacturers Ass’n v. Natural 

Resources Defense Council, Inc., 105 S.Ct. 1102, 1110 

(1985) (‘‘After examining the wording and legislative 

history of the statute, we agree with [the agencies] that 

the legislative history itself does not evince an unam- 

biguous Congressional intention to forbid [the agencies’ 

interpretation].’’). Indeed, the evolution of the Flood 

Control Act strongly supports the interpretation of sec- 

tion 9(c) advanced by the Secretary of the Interior. 

In the early forties, Congress requested the Army 

Corps of Engineers and the Interior’s Bureau of Reclama- 

tion to develop plans for alleviating water problems fac- 

ing the states in the Missouri River Basin. The Corps’ 

study, the Pick Plan, focused primarily on reducing the 

flooding problems of the downstream states without de- 

priving them of the Missouri’s navigation benefits. See 

H.R. Doc. 475, 78th Cong. 2d Sess. (1944). In contrast, 

the Bureau of Reclamation’s study, the Sloan Plan, di- 

rected most of its attention to guaranteeing a ready sup- 

ply of irrigation water for the frequently drought-striken 

states in the upper Missouri Basin. See 8. Doc. 191, 78th 

Cong. 2d Sess. (1944). 

Both plans ultimately advised Congress to authorize 

construction of a series of dams and reservoirs along the 

Missouri River and its tributaries. Because the Corps and 

the Bureau of Reclamation represented different interests, 

their plans differed in matters such as the placement and 

size of the projects. Both agencies agreed, however, that 

the reservoirs should be administered such to ‘‘contribute
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most significantly to the welfare and livelihood of the 

largest number of people.’’ H.R. Doc. 475 at 7; see S. Doce. 

191 at 10. 

The agencies suggested that, to achieve the greatest 

benefits, the reservoirs should serve a number of pur- 

poses, including flood control, navigation, and irrigation. 

H.R. Doe. 475 at 7; S. Doe. 191 at 10. And to assure that 

both the upstream and downstream states would share in 

the reservoirs’ benefits, the agencies proposed that the 

Secretaries of the Army and Interior share in the reser- 

voirs’ control. 

Under this concept of coordinate jurisdiction, the 

agency with the dominant interest in the reservoir would 

control its daily operations. For example, the Army Corps 

would operate those reservoirs intended primarily for 

flood control and navigation. To the extent that the 

Secretary of the Interior also had an interest in the 

reservoirs, the regulations of the Secretary would govern 

the administration of that interest. Therefore, the Secre- 

tary’s regulations would control the administration of ir- 

rigation water stored in all multipurpose reservoirs.* 

5The Chief of Engineers summarized the mechanics of this 
shared jurisdiction in a letter accompanying the submission of 
the Pick Plan to Congress: 

Tributory reservoirs should, when advisable from the stand- 
point of basin-wide development, be constructed, operated, 
and maintained by the agency with the dominant interest 
under existing law. It is essential, however, that the main 
stem projects be built, operated, and maintained by the 
Corps of Engineers, and that utilization of storage reserved 
for flood control in all multiple-purpose reservoirs or trib- 

(Continued on following page)
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Because the Pick and Sloan Plans differed in some 

respects, Congress directed that a committee represent- 

ing both agencies prepare a report reconciling the dif- 

ferences. In the resulting ‘‘Pick-Sloan Compromise,’’ the 

only provision discussing control of the reservoirs re- 

iterated the need for shared jurisdiction between the 

agencies: 

3. It was possible to bring into agreement the 
plans of the Corps of Engineers and the Bureau of 
Reclamation by recognizing the following basic prin- 
ciples: 

(Continued from previous page) 

utories be in accordance with regulations prescribed by the 
Secretary of War. * * * Conversely, utilization of storage 
reserved for irrigation in all multiple-purpose reservoirs 
should be in accordance with regulations prescribed by the 
Secretary of the Interior. 

H.R. Doc. 475 at 3-4.. 

The Sloan Plan echoed this division of authority: 

All reservoirs where flood control and navigation are dom- 
inant should be operated by the Corps of Engineers, and 
where flood control and navigation functions are minor, 
the reservoir should be operated in accordance with regu- 
lations of the Corps so far as flood control and navigation 
are concerned. All irrigation features should be operated 
by the Bureau of Reclamation or its agents. All reservoirs 
in which irrigation, restoration of surface and ground wa- 
ters, or powers, is dominant, should be operated by the 
Bureau of Reclamation. Where these functions are minor, 
the reservoirs should be operated under regulations of the 
Bureau of Reclamation so far as such functions are con- 
cerned. 

S. Doc. 191 at 11. In a letter commenting on the Sloan Plan 
and accompanying its filing with Congress, the Army Corps 
again emphasized that “[i]n all reservoirs, utilization of storage 
for flood contro! should be in accordance with regulations pre- 
scribed by the Secretary of War and utilization of storage for 
irrigation should be in accordance with regulations prescribed 
by the Secretary of the Interior.” Id. at 8.
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(a) The Corps of Engineers should have 
the responsibility for determining main stem 
reservoir capacities and capacities of tributory 

reservoirs for flood control and navigation. 

(b) The Bureau of Reclamation should have 
the responsibility for determining reservoir ca- 
pacities on the main stem and tributaries of the 
Missouri River for irrigation, the probable extent 
of future irrigation, and the amount of stream de- 
pletion due to irrigation development. 

S. Doe. 247, 78th Cong., 2d Sess. 1 (1944). 

The Pick, Sloan, and Pick-Sloan Plans thus assumed 

that Interior regulations would govern irrigation water 

stored in multipurpose dams, and Army regulations would 

control water stored for flood control and navigation. 

Congress adopted the Pick and Sloan Plans, as reconciled 

in the Pick-Sloan Compromise, in section 9(a) of the Flood 

Control Act. Neither the Act nor its legislative history 

clearly rejects the plans’ underlying assumption of coor- 

dinate jurisdiction. The Secretary could therefore reason- 

ably conclude that ‘‘reclamation developments’’ within 

section 9(c) include irrigation water stored in the main 

stem reservoirs.® 

As the Supreme Court recently observed, effectuating 

congressional intent will ocasionally yield anomalies. 

Federal Reserve System v. Dimension Financial Corp., 

6The majority contends that Congress’ failure to adopt two 
proposed provisions that specifically provided that reclamation 
law applied to irrigation water strongly suggests that Congress 
did not intend for such law to apply. Once again, however, 
Congress’ failure to pass the legislation can be also construed 
consistently with the Secretary’s position, and therefore hardly 
constitutes compelling evidence of its intent.
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106 S. Ct. 681, 689 n.7 (1986). Although nothing prohibits 

Congress from adopting unwise legislation, id., we must 

not assume that Congress did so unless compelled by a 

clear expression of congressional intent. The majority’s 

interpretation of the Flood Control Act produces some 

very curious results. It leaves the irrigation water stored 

in the main stem reservoirs without a governing agency 

or law. See supra at 39 n.4. Consequently, the irrigation 

water stored in the vast Oahe Reservoir will sit unused 

and useless.’ The Department of the Interior, representa- 

tive of the irrigation interests of the upper basin states, 

will have no voice in the administration of the excess irri- 

gation water. Instead, the Army Corps of Engineers, 

whose primary interests are in flood control and naviga- 

tion, the same primary interests as the downstream states, 

will unilaterally regulate water in the largest federal reser- 

voir in the Missouri Basin—a reservoir located in an up- 

stream state and designed with the anticipation that its 

major consumptive use would be irrigation. Surely Con- 

gress did not intend such incongruous consequences. 

In the absence of a congressional directive to the con- 

trary, we must defer to the Secretary’s reasonable inter- 

TAn essential difference between the majority and the dis- 
sent centers on whether water allocated for irrigation, but not 
yet used for that purpose, becomes ‘surplus water’’ under the 
Army’s control pursuant to section 6 of the Flood Control Act. 
Although the majority contends that the stored irrigation water 
constitutes “surplus water,” Majority Opinion at 30 n.20, the 
legislative history of section 6 indicates otherwise. The debates 
on section 6 indicate that Congress may have intended “sur- 
plus water” to include only water not allocated for other uses. 
See, e.g., 90 Cong. Rec. 4133. The water here in question from 
the Oahe Reservoir is allocated for irrigation, and therefore ap- 
parently does not constitute ‘surplus water’ under the Army’s 
control.
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pretation of section 9(c) of the Flood Control Act. See 

Chemical Manufacturers Ass’n v. Natural Resources De- 

fense Council, Inc., 105 8.Ct. at 1112. This deference seems 

particularily apt here, where the Army Corps of Engineers 

asserts no objection to the actions taken by the Secretary 

of the Interior. We should uphold the Secretary’s per- 

missible construction, not indulge in judicial creativity 

by choosing between competing interpretations. I would 

therefore reverse the district court’s ruling that reclama- 

tion law does not apply to the irrigation water stored in 

the Oahe Reservoir,’ and address those remaining issues 

not decided by the majority because of its disposition of 

this appeal. 

A true copy. 

Attest : 

CLERK, U.S. COURT OF APPEALS, 
KIGHTH CIRCUIT. 

8The majority observes that an ‘additional problem” exists 
because no specific allocation has been made concerning the 
amount of irrigation water stored in the Oahe. Majority Opin- 
ion at 24 n.15. The design of the reservoir as authorized by 
Congress, however, expressly stated that the Oahe Reservoir 
would contain water to irrigate 750,000 acres of land, as well 
as additional storage for flood control and other uses. See S. 
Doc. 247, 78th Cong., 2d Sess. 3 (1944) (‘The Pick-Sloan Com- 
promise”) (codified at section 9(a) of the Flood Control Act of 
1944). No party to this appeal contends that the 20,000 acre- 
feet of water per year included in the ETSI contract would even 
approach exhausting this allocation.
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APPENDIX 2 

Order Granting North Dakota 
Leave to Appear as Amicus 

Curiae in Missouri v. Andrews, 
May 9, 1983



App. 45 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

CV 82-L-442 

THE STATE OF MISSOURI, et al, 

Plaintiffs, 

COLONEL WILLIAM R. ANDREWS, JR., et al, 

Defendants. 

ORDER 

The State of North Dakota having moved this Court 

for leave to appear as Amicus Curiae in the above en- 

titled action, and the Court having reviewed the support- 

ing affidavit and memorandum, 

IT IS HEREBY ORDERED, That the State of North 

Dakota may appear in this action as an Amicus Curiae. 

IT IS FURTHER ORDERED, That all parties shall 

serve the State of North Dakota with copies of any docu- 

ments filed with this Court. 

Dated: May 9, 1983 

/8/ Davin L. Priester 
UNITED STATES MAGISTRATE
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APPENDIX 3 

Preambles to Contracts with 
Basin Electric Power Cooperative, 

ANG Coal Gasification Company, and 
ETSI Pipeline Project
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 

Contract No. 9-07-60-WS048 

Pick-Sloan Missouri Basin Program 

INDUSTRIAL WATER SERVICE CONTRACT 
BETWEEN THE UNITED STATES AND 

BASIN ELECTRIC POWER COOPERATIVE 

THIS CONTRACT, Made this 28th day of December, 

1978, pursuant to the Reclamation Act of 1902 (32 Stat. 

388) and acts amendatory thereof and supplementary 

thereto, and the Flood Control Act of December 22, 1944 

(58 Stat. 887), and the Memorandum of Understanding 

between the Secretary of the Interior and Secretary of the 

Army as executed on February 24, 1975, between the 

UNITED STATES OF AMERICA, hereinafter called the 

United States, acting for this purpose through the officer 

executing this contract, hereinafter called the Contracting 

Officer, and the BASIN ELECTRIC POWER CO- 

OPERATIVE, with its principal place of business at Bis- 

marck, North Dakota, hereinafter called the Contractor; 

* * *



App. 48 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 

Contract No. 0-07-60-WS057 

Pick-Sloan Missouri Basin Program 

INDUSTRIAL WATER SERVICE CONTRACT 
BETWEEN THE UNITED STATES AND 
ANG COAL GASIFICATION COMPANY 

THIS CONTRACT, Made this 9th day of November, 

1979, pursuant to the Reclamation Act of 1902 (32 Stat. 

388) and acts amendatory thereof and supplementary 

thereto, and the Flood Control Act of December 22, 1944 

(58 Stat. 887), and the Memorandum of Understanding 

between the Secretary of the Interior and Secretary of the 

Army as executed on February 24, 1975, between the 

UNITED STATES OF AMERICA, hereinafter called the 

United States, acting for this purpose through the officer 

executing this contract, hereinafter called the Contracting 

Officer, and the ANG COAL GASIFICATION COM- 

PANY, with its principal place of business at Detroit, 

Michigan, hereinafter called the Contractor; 

* * *
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Contract No. 2-07-60-WS126 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 

Pick-Sloan Missouri Basin Program 

INDUSTRIAL WATER SERVICE CONTRACT 
BETWEEN THE UNITED STATES AND 

HTSI PIPELINE PROJECT, A JOINT VENTURE 

THIS CONTRACT, Made this 2nd day of July, 1982, pur- 

suant to the Reclamation Act of 1902 (32 Stat. 388) and 

acts amendatory thereof and supplementary thereto, par- 

ticularly Section 9(c) of the Act of August 4, 1939 (53 
Stat. 1187), and the Flood Control Act.of December 22, 

1944 (58 Stat. 887), between the UNITED STATES OF 

AMERICA, hereinafter called the United States, acting 

for this purpose through the officer executing this con- 

tract, hereinafter called the Contracting Officer, and the 

ETSI PIPELINE PROJECT, A JOINT VENTURE, 

with its principal place of business at San Francisco, Cali- 

fornia, hereinafter called ETSI or the Contractor; 

* * *
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APPENDIX 4 

U.S. Army Corps of Engineers, 
Public Notice re Pending Permit 
Southwest Water Pipeline Project, 

June 28, 1985
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PUBLIC NOTICE 

US Army Corp of Engineers 
Omaha District 

Reply to: Permits Branch, PO Box 5 

Omaha, NE 68101-0005 

Application No: ND 2SB OXT 3 7070 
Date: June 28, 1985 
Expiration Date: July 26, 1985 

MROOP-N-1 
North Dakota State Water Commission 
Fill/Intake 
Missouri River Mile 1414.50 (Lake Sakakawea) 

REVISION NUMBER I 
NOTICE OF PERMIT PENDING 

The Notice of Permit Pending (NPP) dated January 30, 

1985 for the North Dakota State Water Commission, 900 

East Boulevard, Bismarck, North Dakota 58505-0187, is 

being revised to add the following information. The origi- 

nal description of work, drawings and plans remain the 

same. 

1. Description of the Action 

The Southwest Water Pipeline Project (SWPP) is a pipe- 

line system proposed by the State of North Dakota to 

convey potable water from Lake Sakakawea to cities and 

rural water districts in southwestern North Dakota. This 

project and the Nokota Company’s Dunn-Nokota Methanol 

Project originally intended to share water intake facilities. 

For this reason it was determined that the SWPP should 

be incorporated into the Bureau of Reclamation’s DEIS 

for the Dunn-Nokota Methanol Project. Since that time 

the Nokota Companv has not negotiated a contract with
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the North Dakota State Water Commission to help fund 

the final design of the intake facilities. This is due to the 

fact that Nokota is not ready to expend funds for water 

intake facilities since the Dunn-Nokota Project will not re- 

quire water until the early 1990’s. Sharing intake facili- 

ties is no longer the preferred alternative for the Dunn- 

Nokota Project, although it is still a potential alternative. 

It has been determined that the two projects are not inter- 

dependent and no significant impacts will occur as the re- 

sult of the SWPP. Therefore, the U.S. Corps of Engineers 

intends to prepare an Environmental Assessment for the 

SWPP. 
* * * 

4. Other Corps Actions 

In addition to the Section 10/404 permit, the Omaha Dis- 

trict must consider the issuance of real estate approvals 

for use of project land, negotiate a water storage con- 

tract with the State of North Dakota, and reallocate stor- 

age in Lake Sakakawea to allow for this project. 

/8/ John H. Morton, P.E. 
Chief, Regultory Branch 
Operations Division






