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Master Tuttle dated February 22, 1982 and Brief in Sup-
Port of Exception.

INTRODUCTION
- Arizona files this separate brief in that there are certain
18sues which pertain only to Arizona and are not shared in
fommon with the other State Parties. To the extent possi-
ble the State Parties have filed joint briefs, but Arizona
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supplements that brief and adds to it as deemed necessary.
All issues in both the joint brief and this separate brief are
of significance and importance to the State of Arizona, and
it concurs in the Jomt brief.

RES JUDICATA, COLLATERAL
ESTOPPEL AND LAW OF THE CASE
EXCEPTION:

Arizona excepts to the Master’s refusal to apply the pre-.
clusion doctrines of Res Judicata, Collateral Estoppel and
Law of the Case to claims for increases in the 1964 decreed
amounts for Indians on lands admittedly within the reser-

vation boundaries at the time of the 1964 decree. (“0mltted
Lands.”)

PROPOSED FINDING:

The United States represented the Tribes, who are now.
parties in these proceedings in their role as trustee for the
Tribes and therefore privity existed between the United
States and the Tribes. All claims for irrigable acreage 0B
the reservations were or should have been presented by the
United States on behalf of the Tribes and the 1963 decision
and 1964 decree of this Court are blndlng upon the United
States and the Indian Tribes as to any claim for increased
water rights on all lands which were within the Reservation
boundaries as of the 1964 decree of this court.

PROPOSED ACTION:

That this Court enter its decision:- and order that the'
1963 decision, and 1964 decree of this Court are bmd}ng
upon the parties as to amounts of water decreed for Indian
use on all lands located within the boundaries of the Ieser'
vations as of the time of the 1964 decree. -
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ARGUMENT
A. Introduction R ,

Shortly after the current proceedings were assigned by
this Court to Special Master Tuttle the State Parties pre-
sented a motion to preclude the presentation of evidence
relative to so-called “omitted lands.” - This motion was
based ‘upon the preclusion doctrines of res judicata, collat-
eral estoppel, and law of the case. That motion was dated
September, 1980. Thereafter, the Master. ruled that he
would defer a decision upon this motion until all evidence
had been presented. The State Parties position: was that
since so-called “omitted lands” concerned lands which were
admittedly within the Reservation boundaries as of the
time of the 1964 Decree, the United States and the Indian
parties were precluded from presenting evidence related to
those lands. : : '

B. Discussion of Law. of Preclusion Doctrines

1. General Discussion - o

The doctrines of res judicata and collateral estoppel are
related doctrines, sometimes referred to as “issue” or
“claim preclusion.” These doctrines serve the public pol.ic.y
of preventing continuous relitigation of matters once Liti-
gated. Justice, expediency and the preservation of public
tranquality require that a matter once litigated be at an
end. Schroeder v, 171.74 Acres of Land, More or Less, 318
F.2d 311 (8th Cir. 1963); See, Texaco, Inc. v. Hickel, 437
F.2d 636, 644 (D.C. Cir. 1970): '

It is sound and important policy in the administration
of justice that what has already been done and detfer-
mined not -be redone and redetermined unpecessarllyf
This policy requires that courts not be niggardly in
giving full effect to prior determinations of fact and

right.
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This Court had reason to consider res judicata in 1974 in_
Sea Land Services, Inc. v. Gaudet, 414 U.S. 573, 578-'_79__
(1974), and stated: ’

- For res judicata operates only to bar ‘repetitious
suits involving the same cause of action. [The bar] ‘
rests upon considerations of economy of judicial
‘time and public policy favoring the establishment

~of certainty in legal relations. The rule provides
that when a court of competent jurisdiction has
entered a final judgment on the merits of a cause

- of action, the parties to the suit and their privies
are thereafter bound not only as to every matter
which was offered and received to sustain or de-
feat the claim or demand, but as to any other

" admissable matter which might have been offered
for that purpose. Cromwell v. County of Sac, 94
~US 351, 352 [24 L. Ed 195]. The judgment puts an
end to the cause of action, which cannot again be
brought into litigaton between the parties upon
any ground whatever, absent fraud or some other -
factor invalidating the judgment. See Von Mosch-
zisker, Res Judicata, 38 Yale L J 299;
Restatement of the law of Judgments, §§ 47, 48.

Commissioner v. Sunnen, 333 US 591, 597, 92 L
Ed 898,68 S Ct 715 (1948).

A final judgment on the merits of those matters which
were actually litigated and all matters which could hgve
been litigated is binding upon the parties and their privies.
See Commissioner v. Sunnen, 333 U.S. 591 (1974); Cr om- -
well v. Sac County, 94 U.S. 351 (1876); Montana v. United
States, 440 U.S. 147 (1979);. and Lawlor v. National
Screens Service Corp., 349 U.S. 322 (1955).

2. Parties or Those in Privity

The United States in the first trial of this matter repre-
sented .the Indians as their trustee. In this capacity the
United States binds the Indian tribe and the individual
Indians. Heckman o. United States, 224 U.S. 413, 445f56
(1912), and United States v. Truckee-Carson Irrigation
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g:stnct, 649 F.2d 1286 (9th Cir. 1981); see also United

tges: v. Emmons, 351 F.2d 603 (9th Cir 1965); Oklahoma
g tztted States, 155 F.2d 496 (10th Cir. 1946). Sea-Land
ervices, Inc. v. Gaudet, supra, also decided that not only
ngltrllzs to the litigation but those in pr1v1ty with parties are

3. Issues Presented or thch Could Have Been Pre-
sented

def:?desgi hLand Services, Inc. v. Gaudet supra, this Court
od at any matter which was presented or any other

missible matter which might have been offered are pre-
cluded by the doctrine of res judicata.

coggthonly have the courts indicated that matters whlch

( ave been raised will be precluded, but they have also

Imposed an affirmative duty to raise all claims that are a

SZEtGOf or a defense to an asserted cause of action. Aero

1975, eneral Corporation v. Askew, 511 F.2d 710 (5th Cir.

Do cert. denied, 423 U.S. 908 (1975); Landrum v. Ttme
Inc., 407 N.E.2d 777 (1ll. App. 1980).

SCi'(I)‘llllsfit the United States on behalf of the Indians con-
it oo y made a decision to present only the evidence which
ha\I')e tfented at the trial despite the fact that there may
Howe een other so-called irrigable acreage on the Reserva-
M is made clear by the following exchange between

aster Rifkin and Mr. Warner, the: Umted States Attorney

in the previous trial:

THE MASTER: The questlon is whether the maps
constitute the deflmtlon of what you

regard as irrigable . .

MR. WARNER: Well that is how we are defining ‘ir-
rigable’ for the purpose of proving
the claim that is being asserted.

THE MASTER: And although there may be other ir-
rigable lands within those reserva-
tions, those you do not lay claim for
the service of water upon?
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MR. WARNER: That is correct.

THE MASTER: Alright. That is ... the way we are
going to be bound. This is a state-
ment that I will take seriously.” (Tr.
at 14155) T

Yet now the United States and the Indian Tribes suggest .
that because of “inadvertent omissions, as well as erroneous
judgment, in identifying irrigable acreage ...,” (see Motion
of United States for Modification of Decree and Supporting .
Memorandum, dated December 21, 1978), the issues should
be relitigated despite affirmatively announcing to Master
Rifkin that even though there was other irrigable land -
within the reservations, they did not intend to lay claim for
service of water upon those. The current United States’ at-.
- torneys seek to label that conduct as an inadvertent.

omission. It was anything but inadvertent, rather it was a
conscious decision.

4. Same Cause of Action

Courts have developed three tests which may be used to-
determine whether the same cause of action is involved.
Application of each of those three tests clearly shows: how
the present claim is part of the same cause of action liti-
gated previously. - :

One of the most common tests is the “impairment of
rights” test:

A judgment in one action is conclusive in a later one
not only as to any matters actually litigated therein,
but also as to any that might have been so litigated,
when the two causes of action have such a measure of
identity that a different judgment in the second would
destroy or impair rights or interests established by the
first. Schuykill Fuel Corp. v. B. & C. Nieberg Realty
Corp., 250 N.Y. 304, 165 N.E. 456, 457 (1929); cited
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with approval in Ripley v. Storer, 132 N.E.2d 87 (N.Y.
1956); Herendeen v. Champion International Corp.,
525 F.2d 130 (2nd Cir. 1965); and Hanson v. Hunt Oil
Co., 505 F.2d 1237 (8th Cir. 1974).

The impairment of the States’ rights in this case is ob-
vious. “When ... a river is fully appropriated federally
reserved water rights frequently require a gallon-for-gallon
reduction in the amount of water available for water needy
states and private appropriators.” United States v. New
Mexico, 438 U.S. 696 (1978). In this case each additional
gallon of water which is appropriated to the tribes will re-
sult in one less gallon of water available for use by the State
Parties. The magnitude of the impairment becomes obvious
when the scarcity of western waters and the importance of
the Colorado River are considered. It is not and cannot be
disputed that the Colorado River serves the area as the
primary source for allocating a scarce aréa resource.

A second test used to compare causes of action is the
“operative facts” test. As indicated in Rhodes v. Jones, 351
F.2d 884, 886 (8th Cir. 1965), “[t]he word claim denotes . ..
the aggregate of operative facts which give rise to a right
enforceable in the courts.” Where the aggregate of opera-
tive facts which give rise to the right has not changefi, .the
asserted claim involves the same cause of action. It is im-
Portant to note that attention is to be focused on the facts
which give rise to a right, not the evidence that would prove
the basis for recovery.

The present omitted lands claim arises out of the same
Operative facts which gave the United States the right to
claim water rights twenty years ago. Those operative facts
can briefly be summarized as:

L. The United States’ desire to divert water from the

Colorado River for Federal purposes, mcludmg wa-
ter for use on the reservations;’
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2. The right to such waters is based upon the federal -,
reserved . water rights enunicated in Winters v.
United States, 207 U.S. 564 (1908); and. » .

3. The amount of water which is to be reserved is
based upon the practicably irrigable acreage on the
reservations. -

The practicably irrigable standard was adopted by the
Supreme Court when it stated: : :

We also agree with the Master’s conclusion ‘as-to the

" quantity of water intended to be reserved. He found:
‘that the water was intended to satisfy the future as:
well as the present needs of the Indian Reservations..
and ruled that enough water was reserved to irrigate.
~all the practicably irrigable acreage on the reserva-
tions. .. We have concluded, as did the Master, that *
the only feasible and fair way by which reserved water |
for the reservation can be measured is. :irrigaple '
acreage. The various acreages of irrigable land Wl}lCh
the Master found to be on the different reservations

- we find to be reasonable. Arizona v. California, 373
-U.S. 546, 600-601 (1963). (Emphasis added.)

Despite the Supreme Court’s finding that Special Master
Rifkin’s determination of irrigable acreage was reasonable,
the United States now seeks to introduce new eviden‘fe ?0
show that there are more practicably irrigable acres within
the area already considered by Special Master Rifkin. Such
new evidence does not create a new cause of action but

merely requests a redetermination of what has already been
litigated. S

A final cause of action test which has been applied ,by
courts is whether the primary right and duty and the del,wt
Or wrong are the same in each action or whether the samé
right has been infringed by the same wrong. See Baltimoré
S.8. Co. v. Phillips, 274 U.S. 316 (1927); see also Seaboard
Coastline Railroad Co. v. Gulf Oil Corp.,. 409 F.2d 8?9 (5th
Cir. 1969). The primary right is the right of the Tribes to
divert water from the Colorado River for use on a reserva-
tion. The delict in each case is the diversion of water 18
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derogation of that right. Certainly no new right or wrong is
involved here. The United States and the tribes merely de-
sire a larger slice of the pie. '

Splitting a cause of action to allow for the litigation now,
of a claim based solely on evidence which should have been
raised in the previous action, is contrary to the application
of any of these three tests. The mere ability to show addi-
tional evidence to support an additional ground for relief is
not enough to show any additional cause of action. Behrens
v. Skelly, 173 F.2d 715 (3rd Cir. 1948). The United States
and the Tribes should not be allowed to divide this cause of
action for the purpose of relitigating portions of reservation
land solely on the grounds that a new and greater recovery
can be proved. See United States v. California and Oregon
Land Co., 192 U.S. 355 (1904); Hatchitt v. United States,
1568 F.2d 1237 (8th Cir. 1974).

5. Application of Preclusion Doctrines in Indian Water
Rights Litigation ' '

An instructive case for this matter is United States v.
Truckee-Carson Irrigation District, supra, in which the
Honorable Elbert Tuttle participated as one of the three
judges. That case, in a large degree, parallels this litigation.
The court at the outset of its decision stated:

The question raised in this appeal is whether an equi-
table water adjudication filed by the government In
1913 and finalized in 1944 precludes this cause of ac-
tion. Id., 649 F.2d at 1289.

The court at page 1302 of the decision stated:

The purpose of the proceeding was to obtain a decree
upon which all parties could rely. This purpose q)ould
have been defeated if the government’s action did not
include important claims that could upset the de-
creed rights of the parties. (Emphasis added.)
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(Later in this brief, where the transcript of the previous
trial is discussed in detail, it will be shown that the United
States intended its evidence to be a comprehensive presen-
tation and adjudication of the Indian rights involved.)

In the Truckee-Carson decision the Ninth Circuit 'out-‘
lined the history of that litigation. In 1913 the United"
States filed, in the United States District Court in Nevada,
an equitable action which included a claim upon behalf of
the Pyramid Lake Indian Reservation for federally reserved
water rights. The Court stated:

The government did not assert a claim for water to

sustain the Pyramid Lake Fishery. Id., 649 F.2d at
1289. :

After a 1944 decree, the United States in 1973 instituted
the action, that the Ninth Circuit was deciding, on behalf of
the Pyramid Lake Paiute Tribe seeking reserved water
rights to fulfill the purposes of the Pyramid Lake Reserva-
tion, including the maintenance of water levels in Pyramid
Lake for fishery purposes. In 1974 the tribe intervened as a
party and the Court stated:

The complaint purported not to ‘dispute the rights
decreed’ in the Orr Ditch action but only to secure
‘additional rights’ for the United States and the Tribe,

with priority dates superior to those of the defendants.
Id., 649 F.2d at 1295.

The Court then pointed out that many of the defendants
raised as affirmative defenses the preclusive effect .of the
Orr Ditch Decree and that the plaintiff sought to avoid pre-
clusion on equitable grounds as well as the impel'mlss‘lble
conflict of interest of the United States government. Thus,
the Truckee-Carson decision 'parallels the situation before
this Court almost exactly.

The District Court handled proceedings differently .than
Special Master Tuttle did in that it bifurcated the trial to
consider the res judicata issue separately from all other 15-
sues. After trial concerning the issue of res judicata the
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District Court held that the Orr Ditch Decree was res judi-
cata and dismissed the complaint in its entirety. This
action the Ninth Circuit upheld as to all defendants except
the Truckee-Carson Irrigation District, because it was a
non-party being represented by the United States at the
same time the United States was representing the non-
party Indians.

The tribe in the Truckee-Carson case submitted three
arguments as to why the preclusive doctrine should not
prevent their claim. They claimed first that different evi-
dence would be required to sustain a fishery water right
than an irrigations right. Secondly, the tribe suggested that
the government intended to assert only a cause of action for
irrigation water, not for all reservation purposes. Thirdly, it
claimed that in equitable water adjudic‘atiops only claims
actually litigated merge into the final decree. The Court
rejected all three assertions. '

As to the first assertion, the Court found that the basis
for either kind of a reserved right would be the same:

[TThe executive actions by which the .Reservati_on was
established, and the intent that motivated those ac-
tions. Id., 649 F.2d at 1301.

The Court pointed out the water rights are appurtenant
to the same reservation and relate to the same source of
water. The only different evidence would l?e a _dfatfermma-
tion of quantity which in itself was msgfﬁment to
distinguish the cause of action. The Court discussed the
fact that the United States might have sought' a decree
leaving open the possibility of expanding t.he tribes water
rights, as in Conrad Investment Co. v. United States, 1'61
F. 829 (9th Cir. 1908). Instead it chose a co.mprehenswe
adjudication (discussions elsewhere 'in thlS. brief 'sh(‘>w Fhe
United States chose the same comprehensive adjudication

in this matter).
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- Likewise, the Court rejected the argument by the.tr%b'e
that in an equitable proceeding only the issues actually liti-

gated. are barred. by preclusive doctrines. Id., 649 F.2d at
1302.

The Court also found significant the fact that Cong;gss
and the Supreme Court have recognized that finality in
water adjudications cannot be obtained when reserved
rights remain unsettled, citing 43 U.S.C. § 666 (McCarrap
Amendment), passed by Congress in 1951, also citing deci-
sions of this Court in United States v. New Mexico, 438
US. 696, 98 S. Ct. 312, 57 L.Ed.2d 1052 (1978), Colorado
River Water Conservation District v. United States, 424
U.S. 800, 810-11, 96 S. Ct. 1236, 1242-1243, 47 L.Ed.2d 483
(1976), and other authorities. Id., 649 F.2d at 1308. The
Court recognized ‘that many defendants and other persons
had relied heavily on the finality of the decree. They thén
held that not only defendant parties but subsequent appro-
priators who were not parties to the Orr Ditch case but ‘.Nho
have reasonably relied upon the finality of the Orr Ditch
Decree are entitled to rely on its finality. Too not allow sub-
sequent appropriators to rely would “. . . make it impossible

ever finally to quantify a reserved water right.” Id., 649
F.2d at 1308-09.

The Court after discussing the various public po%iCY mat(i
ters, including those related to the preclusive doctrines, an

the high value placed on the nations duty to protect Indh’:m
resources, stated ‘

Nevertheless, we hold the policies served by res judi-
cata preponderate. Id., 649 F.2d at 1308.

8. Discussion of Prior Trial. Master’s Report, Court Dé-
cision and Decree

The question of the finality of the claims for water fO:
the reservation lands was raised several times in differen
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contexts in the first hearings. For example, in the Openin'{;r
Statement for the claims of the United States its attorney
represented that their presentation would make reconsider- -
ation of any decision arising therefrom unnecessary:

MR. WARNER: (The United States Attorney) ... [I]f
the decree herein does determine the
full quantity of rights reserved for
the Indian reservations on the basis
of all presently foreseeable needs,
including full development of the ir-
rigable lands which water is claimed,

. any additional quantity which
might be required for presently un-.
foreseeable needs would be so un-
likely to involve a significant
quantity that that possibility can, as
a practical matter, properly be ex-
cluded from consideration. Pr. Tr. at

12468-69.

Subsequently, the attorney for the United States reiter-
ated Fhat they were presenting evidence for the “full
quantity of rights reserved’:

THE MASTER: Mr. Warner told me that he wanted
“water for the ultimate, future maxi-

mum capacity, potential and other
words meaning ‘without limit’ for the
Indians . . . I thought he was going to
give me evidence ‘of the maximum
capacity of the land to receive water.

MR. KIECHEL: (Department of Justice Attorney)
That we will, your Honor ... Pr. Tr.

at 12746. |
he United States, a con-
sed frequent discussion
d who would be bound
on that a binding and
bjective of all of the

. Tbr oughout the presentation of t
tinuing question of justiciability cau
of t‘he finality of a possible decree an
by it. Prompting this was the precepti
enforceable decision was the ultimate o
parties. See. Pr. Tr. 12935-36. See generally, Pr. Tr. 12858-
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951, 13007-10, 13141-43 and Pr. Tr. Yol. 26., 1-96 (Spgmai
session of August 20, 1957)..The consideration focuse- o :
whether all claims of water users along the L9wer Basin o

the Colorado River would have to be brought into the adju-
dication in order to reach a meaningful decree and whet'her
the whole matter would be justicible if all of those c.laxms
were presented. Throughout this discourse was the u_nlforrg
recognition that there was no question that the parties an

the tribes would be bound by the resulting decree and that
it could be res judicata to claims that were or could have

been presented in those hearings. In that context, the fol-
lowing exchange occurred:

MR. WARNER: Whether that decree [resulting from

the present adjudication] will also
bind the individual users within the
state is.the question which I am pres-
ently uncertain.

THE MASTER: What good does it do if it binds Ari-

v zona, but does not bind Mr. Arizona?
MR. WARNER: What good?
THE MASTER: Yes. After all, when you have a law-
suit, it is going to be a lawsuit with

the contending user, rather that the
State of Arizona.

THE MASTER: My suggestion is, unless you do get

the contending user bound by the

- decree, your decree is worthless.
MR. WARNER: .1 don’t think it will be worthless,
‘ . your Honor. :
THE MASTER:

Will it be res adjudicata?
MR. WARNER:

It will at least serve the purpose, yes;
res adjudicatq

as establishing what is
-the maximum: quantity of water that
may be used with respect to the re- -

servation — (Emphasis added.) Pr. -
Tr. at 12935, ‘ _
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The Master later added his agreement that, as between the

States, United States and the Tribe

s, a decree would be

binding:
MR. WARNER:

THE MASTER:

MR. WARNER:

... This'is an interstate case that the

United States came into to assert its
rights as against all rights which are
represented by the party states in
that case. This is one type of right
that the United States claims. It has
to try that right out against those
who are parties to the case.

I understand. It will get a decree
which is good against the State of

Arizona.

In this case we happen to have the
United States in here asserting these

proprietar

the United States is doin
proprietary capacity,

y interests and in a sense

g it in its
its fudiciary

and I suppose to some ex-

capacity,

tent in its soverelgn capacity.

THE MASTER: I have no doubt t
here because the

acted [sp.] the
represent
lawyer in Court ..

Finally, Mr. Warner r

hat the Indians are
Congress has en-
Attorney General

the Indians, so they have a

_Pr. Tr. 12946-48.

eiterated to Special Master Rifkin,

pe of evidence the

during an exchange concerning the ty
rate “irrigable lands”,

United States utilized to demonst
sserting a

1l of its claims at that

that the government was &
d with a decree based upon its

time and would be satisfie
presentation: .

[During the cross-examinatio
key, a witness for the Uni
irrigation on the Colorado

n of Mr. Robert H. Rup-
ited States concerning
River Reservations]
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MR. ELY: (Attorney for California) Are there lands
that are irrigable but not shown as such
upon your maps with respect to the Colo-
rado River Indian Reservation? .

MR. WARNER: If your Honor please, Mr. Ely might

define what he conceives “irrigable”
to mean.

THE MASTER: I assume he is using the witness’s

definition.

MR. ELY: Exactly.

MR. WARNER: The witness has defined “irrigable”
' as used on these maps as being those
lands which could be served by the
existing or proposed project.

THE MASTER: Is that your definition of “irrigable”;
those that can be served by existing
or those presently proposed on the
map? I did not gather that, but may
be that is your definition.

THE WITNESS: That was what was intended; yes.

MR. ELY: I am using “irrigable”, your Honor in what-
ever sense Mr. Warner used it in his
opening, in stating that irrigable lands con-
stitute the only criteria for the claim for
Indian water. But I am trying to find out
whether we may rely upon these maps as
limiting that claim or not.

THE MASTER: All right. Now you want a concession
from Mr. Warner as to whether this
is a Bill of Particulars?

MR. ELY: Yes. '

THE MASTER: Is it, Mr. Warner?

MR. WARNER: ... as reflected by these maps and by
the other testimony will define the
maximum claim which the United
States is asserting in this case.
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THE MASTER: No. The question is whether the

MR. WARNER:

THE MASTER

MR. WARNER:

' maps illustrate and define the term
“irrigable” as used in your claim.

... I can give this assurance: that we
do not propose to ask a decree allow-
ing water in favor of the — for the
use of the Indian reservations in
excess of the proof that we are offer-
ing in this matter.

- I understand that. The question is
whether these maps constitute the
definition of what you regard as irrig-
able. I think it is a fair question.

Well, Your Honor, that is how we are
defining “irrigable” for purposes of
proving the claim that is being as-
serted. :

THE MASTER: And although there may be other ir-

MR. WARNER:

rigable lands within those
reservations, those you. do not lay
any claim for for the service of water

upon?

That is correct.

THE MASTER: All right. That is what we know, and

MR. WARNER:

that is the way we are going to be
bound. This is a statement which I .

will take seriously.

All right. o

THE MASTER: Because he has limited himself; and I

" these maps. -

take it now by what you say, you are
limiting yourself by lands which are
irrigable for works presently existing
or which are shown as proposed on
. Now, I want you to
realize that you are limiting your
claims to those lands as [irrigable
within that definition; namely, those
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capable of being served by existing
works or proposed works as shown on . :
these maps. :

MR. WARNER: If Your Honor should make a report
recommending a decree allowing all
the water that is necessary for those
purposes; we will be satisfied.

THE MASTER: That is not a condition I will accept.
I shall assume that the categories of
lands indicated on the Indian reser-
vation on these maps constitute your
Bill of Particulars to what you regard
as irrigable within the terms of the
United States claim, subject to
correction that you can bring to our
attention if there is some clerical er-
ror, in the course of the trial, but
otherwise, I shall assume that that 1s
your Bill of Particulars.

MR. WARNER: I might say that I think —

THE MASTER: That is your intention.

MR. WARNER: — that I think is correct. Pr. Tr.
14152-57. (Emphasis added)

At page 13799 of the transcript Special Master Rifkin
indicated that the occasion for the trial of the Indian claims
arises out of and only out of the desire of the United States
to use the present jurisdictional opportunity to establish

Indian uses throughout the Basin as a- precaution against
future contests. :

The desire of Special Master Rifkin to obtain a final and
binding decree is evidenced in the transcript from the pre-
vious proceedings at 12456. There, Mr. Warner, the United
States attorney, made the assertion that the Indians could
come back at a subsequent time to seek a modification of
any decree. The Special Master stated that if that were the
type of decree adopted, it would mean that nobody else
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could rationally develop or utilize the surplus water because
no one would be willing to invest under such a cloud of
uncertainty. '

THE MASTER: ... nobody else, to all intents and
purposes, could rationally develop
the utilization of the surplus water.
You certainly would not want to
spend a lot of money for the develop-
ment. . 4

'THE MASTER: You would not want to give an opin-
ion of counsel to an underwriting

house selling a bond issue? Pr. Tr. at
12456. :

It cannot be doubted that the United States recognized
its obligation in the first proceedings to prove the full In-
dian claims to the extent that they could. Mr. Warner so
stated: . o :

MR. WARNER: ... I think it is our duty to prove the
Indian claims to the full extent we

can prove them. Pr. Tr. at 12564.

A strong indication of the intent of Special Master Rifki.n
to finally and fully adjudicate Indian water right claims is
contained in the discussion and the transcript at pages
12646 through 12648. There Master Rifkin indicated that if
an open decree were to be adopted concerning the India'n
water right claims he would receive and consider only evi-
dence of present Indian uses because in the future Indians
could present additional evidence if the need arose. Howev-
er, Special Master Rifkin did not limit the evidence to
present Indian uses but received evidence from the United
States of all practicable irrigable acreage on the reserva-
tions which the United States felt it could prove.

RIFKIN REPORT OF 1960 |
The December, 1960, report of ‘Master Rifkin reitera
his concern for finality, where he wrote:

ted
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[TThe claims of the United States to water from-thebj
Colorado River for the benefit of Indian reservations:
are of such great magnitude that failure to adjudicate
them would leave a cloud on the legal availability of-
substantial amounts of mainstream water for use by
non-Indian projects ... [F]ailure to adjudicate it W}II'
leave non-Indian users in doubt as to the water avail-
able for their use, and since this controversy hqs been
properly presented in this case, it is appropriate to
adjudicate it here. Special Master Report, at 256 and
257 (December 5, 1960).

The report continues with the discussion of various types of
decrees which could have been adopted to resolve the need

to deal with uncertainty in future needs and the need for
finality:

One possibility would be to adopt an open-end decree,
... However, such a limitless claim would place all ju--
nior water rights in jeopardy of the uncertain and -
unknowable. Financing of irrigation projects would be
severely hampered if investors were faced with the
possibility that expanding needs of an Indian reserva-
tion might result in a reduction of the project’s water
supply.

The other possibility, which would avoid the serious
disadvantage of creating uncertainty as to the qxtent :
of the reserved rights, would be to predict the ultimate
needs of each Reservation and decree that much water
for its future use. Id., at 263-264.

After weighing the various possibilities and interests, 'Spe-
cial Master Rifkin concluded:

Therefore, the most feasible decree that could be
adopted in this case, ... would be to establish a water
right for each of the five reservations in the amO}mf} of
water necessary to irrigate all of the practicably 1rriga-
ble acreage on the Reservation ... This will preserve
the full extent of the water rights created by the
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United States and will establish water rights of fixed
magnitude and priority as to provide certainty for both
the United States and non-Indian users. Id. at 265.
(Emphasis added.)

Special Master Rifkin clearly intended for the decree to
be final - “of fixed magnitude.” This quantity in turn was
set as an amount sufficient for the “practicably irrigable”
acreage, as he interpreted that term from the presentation
of the United States’ evidence. In other words, all lands
that would be irrigated from then existing or proposed irri-
gation works. See, Pr. Tr. 14155-56.

THE SUPREME COURT OPINION

This Court made apparent its agreement with Special
Master Rifkin’s desire to finally determine all water rights
for undisputed reservation lands in its 1963 opinion. More-
over, it expressly upheld Master Rifkin’s finding of irrigable
acreage:

We also agree with the Master’s conclusion as to the
quantity of water intended to be reserved. He found
that the water was intended to satisfy the future as
well as the present needs of the Indian Reservation
and ruled that enough water was reserved to irrigate
all the practicably irrigable acreage on the Reservation
... We have concluded, as did the Master, that the
only feasible and fair way by which reserved water for
the Reservation can be measured is irrigz‘xble acreage.
The various acreages of irrigable land whz'ch the Mgs(;
ter found to be on the different reservations we fin
to be reasonable. 373 U.S. at 600-601. (Emphasis

added.)

It does not logically seem open to dispute that both Spe-
cial Master Rifkin and this Court intended ff)r the.decree to
be binding as to the United States an.d their Indian wards
with respect to Indian water rights adjudicated in the prior
proceedings. This Court should now so order.
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, DETRIMENTAL RELIANCE
EXCEPTION:

Arizona excepts to the Master’s finding that its reliance
on the 1964 Decree of this Court ... might not be suffi-
cient to foreclose the present claims.”

PROPOSED FINDING:

Arizona has relied extensively on the amounts of water
decreed to Indian Tribes in 1964 and to now increase the
decreed amounts will seriously and detrimentally impact on
the State of Arizona and its plans to use Colorado River
water in Central Arizona by means of deliveries through the
Central Arizona Project. This detrimental reliance and the
impact resulting to the State now precludes a reopening of

the 1964 decree to award additional amounts of water t0
the five Tribes.

PROPOSED ACTION:

That this Court enter its decision and order denying any
increase of water rights over the 1964 decreed amounts for
the four reservations which have lands located within ?he
State of Arizona for so-called “omitted lands” and ordering
that the 1964 decree is binding upon the parties as to
amounts of water decreed for Indian use on all lands lo-

cated within the boundaries of the reservations as of the
time of the 1964 decree.

ARGUMENT ’

Having initiated this action to judicially ascertain 1ts
Colorado River entitlement, the 1963 decision and 1964
Decree of this Court have served as a benchmark upol
which all planning has been based, and upon which reliance
has been centered for the past 18 years in Arizona. The
report of Master Tuttle, at page 38, states: ... Arizond
appears to present the most compelling case of detrimen,t.al
reliance.” Indeed Arizona feels its case requires the “omit-
ted land” claims to be denied.
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Detrimental reliance is an important feature of preclu-
sion doctrines discussed in the briefs of State Parties. In a
context almost identical to this current proceeding, the
Ninth Circuit decided United States v. Truckee-Carson
Irrigation District, 649 F.2d 1286 (1981). The Court in that
action stated:

This action was filed by the government on Decem-
ber 21, 1973. The complaint purported not to “dispute
‘the rights decreed” in the Orr Ditch action but only to
secure “additional rights” for the United States and
the Tribe, with priority dates superior to those of the
defendants. Id., 649 F.2d at 1295. (Empbhasis supplied.)

(That is precisely what the United States and the Indian
Tribes are attempting to do in this action.) One of the de-
fenses raised as an affirmative defense was the preclusive
effect of the Orr Ditch Decree. The Court stated:

The plaintiffs sought to avoid preclusion on gquitable
grounds and on the ground that in the Q!‘I: Ditch case
the government plaintiff had an impermissible conflict

of interest. Id., 649 F.2d at 1295.

The Ninth Circuit indicated its concern with protecting
those who had relied on the prior litigation.
We must also protect adverse parties who have reason-
ably relied on the government’s authority in the
ligitation. Id., 649 F.2d at 1301.

The Court also said:
There is no question that the Orr Ditch dgfenglants
and many others have relied heavily on the finality of
the decree. Id., 649 F.2d at 1308.

The Court even went so far as to hold:

. . . the subsequent appropriators W
ties to Orr Ditch but who have reason
finality of the Orr Ditch Decree are en
its finality. Id., 649 F.2d at 1308.

ho were not par-
ably relied on the
titled to rely on
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With these principles in mind, Arizona proceeds to a dis-
cussion of its reliance on this Court’s Decree in 1964. The
chief witness in presenting this case was Mr. Wesley E.
Steiner, currently serving as the Director of the Depart-
ment of Water Resources of the State of Arizona. His
testimony on direct was presented beginning on page 2681
of the transcript and ending on page 2754.

Mr. Steiner graduated from the University of California
at Berkeley in 1950 with a Bachelor of Science Degree in
civil engineering. He then worked for the State of California
until February of 1969 in the Division of Water Resources.
At that time he came to the State of Arizona, as the State
Water Engineer and Executive Director of the Arizona
Water Commission and now serves as Director of the De-
partment of Water Resources for the State of Arizona. He
has 30 years plus in water resources work, 25 years of that
service having been largely devoted to the Colorado River.

As early as 1922 plans began to develop for constructing
a project to bring water from the Colorado River to the dry
central portions of the State of Arizona. The name given to
this planned project was the Central Arizona Project. The
Central Arizona Project is a system of pumping plants and
aqueducts to bring Colorado River water from Lake Havasu
to the metropolitan areas of Phoenix and Tucson, and also
to agricultural users of water in primarily three counties of
the State of Arizona. Those counties are Maricopa, Pima

and Pinal. It also delivers water for use by twelve Indian
tribes in central Arizona.

Early congressional efforts to obtain legislation to bring
water from the Colorado River failed because of opposition
by the State of California. (Tr. 2686). The opposition from
California was based on the fact that Arizona did not have
the necessary water rights to support the project and Con-
gress directed Arizona to confirm its water rights in court
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(TR. 2687). It was this effort to judicially affirm its water
rights which resulted in the 1963 decision and 1964 decree.
Renewed efforts before the Congress soon followed the de-
cree (TR. 2689).

The decreed amounts of water to the five tribes who now
seek additional water was of utmost importance in planning
and presenting testimony before the Congress to obtain
enactment of legislation which would authorize construc-
tion of the Central Arizona Project. All decreed amounts
had to be deducted from Arizona’s entitlement, therefore,
in order to determine how much water would be available
for delivery by the Central Arizona Project. Therefore, reli-
ance upon the amounts of water decreed to the five tribes
in this litigation was imperative.

Not only Arizona witnesses, but federal witnesses, relied
upon the decreed amounts (including the Indian decreed
amounts) in presenting their testimony to the various con-
gressional committees considering authorizing legislation
for construction of the Central Arizona Project. Congress
and interested users in Arizona had to know ho“( much
water would be delivered so that they could determm_e the
economic feasibility of the project. Having been convinced
that Arizona had confirmed its water rights in !;he 1964
Decree of this Court and in reliance upon the testimony of
witnesses that certain amounts of water could bf: delivered
through the Central Arizona Project, and in reliance upon
the fact that that amount of water would afford a positive
cost benefit ratio for the project, Congress er}acted autho-
rizing legislation in 1968 and the President .Slgned t.h ¢ law
September 30, 1968 (TR. 2693). Colorado River Basin Act.
Pub.L.No. 90-537.

Arizona, having relied upon the 1964 Decree before Con-
gress, and having received favorable action b-y Cf)ngre;?,
immediately proceeded to implement this legislation. Lf-
forts in conjunction with the federal government began in
earnest. One of the early requirements of the United S'tates
before construction could be implemented was that Arizona
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establish an entity with taxing power to contract with the
Secretary of Interior for the delivery of the water through
the Central Arizona Project so that assurance of repayment
of the reimbursable features of the Project could be given.
The Arizona Legislature acted promptly to grant legislative
authority, and in 1971 legislation authorizing the formation
of a multi-county water conservation district was passed.
This law is contained in Chapter 183, Title 45, of the Ari-
zona Revised Statutes. Section 45-2603 Arizona Revised
Statutes, authorized the imposition of an ad valorem tax.

Shortly thereafter a three-county conservation district
was established covering the three counties of Maricopa,
Pinal and Pima. At the time Mr. Steiner testified the dis-
trict had levied and collected ad valorem taxes for the past
six years from the residents of those three counties, and
taxes had been paid in the amount of approximately nine
and one-half million dollars (TR. 2695). Following enact-
ment of the statute that permitted establishment of the
multi-county repayment district, construction of the Cen-
tral Arizona Project was undertaken by the federf?l
government. To date 932 million dollars has been appropr’
ated by the Congress for construction of the Project based
on reliance on the 1964 decree.

Because Arizona is located in such a water short area of
this nation, as its population and its economy grew the
amount of groundwater pumped from beneath the surface
far exceeded the amount of natural recharge. Water to be
transported to Central Arizona by the Central Arizond
Project would in part alleviate the two and a half milli-on
acre feet of annual groundwater mining which is occurring
in the State of Arizona. In order to further attempt to alle-
viate that situation, the Act authorizing the Central
Arizona Project required that only those lands with a recent
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history of irrigation (5 years) receive water from the Project
(TR. 2619). Arizona relied, in agreeing to this requirement,
on using Colorado River water to alleviate groundwater
overdrafting.

The Secretary of the Interior in order to further control
the amount of groundwater pumping requested that Ari-
zona have its legislature enact a comprehensive and
restrictive groundwater management act. Arizona in reli-
ance upon receiving the remainder of the water which was
judicially determined to be Arizona’s portion by this Court
enacted such legislation. Arizona Revised Statutes 45-401
et. seq. The program set forth in this Management Act is
predicated upon the receipt of planned for and relied upon
amounts of water through the Central Arizona Project. It
won’t function as envisioned without those supplies. The
Management Act created active management areas in foqr
parts of the State of Arizona where groundwater usage Is
greatest. Relying upon the receipt of the full remaining en-
titlement of Arizona’s share of Colorado River wgter
through the Central Arizona Project the legislature‘reqmred
reduction in groundwater pumping so as to achieve safe
yield in the three urban active management areas by the
year 2025. Safe yield means there will be a balance l-)e.tween
consumption of water and water supply so that mining of
groundwater will no longer occur (TR. 2722 through 2723).
If the new amounts of water recommended by S'pec1al Mas-
ter Tuttle are given to the Indian reservations in question,
Arizona’s reliance in enacting its groundwater management
act will have been in vain, and to the extent that the relied
upon water is not received the purposes of the Groundwater

Management Act will be thwarted.

The State of Arizona was acutely concerned with the
manner in which the Secretary would allocate the Central
Arizona Project water within the State. Concern. f:entered
around what allocations would be made to mun1c1pal.and
industrial uses, what allocations would be mgde for agricul-
tural uses, what priorities, if any, would be given to each of
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the users within those categories, and of course what
amounts would be given to individual applicants for the use
of the water. The Secretary of the Interior requested that
Arizona recommend allocations of Central Arizona Project
within the State of Arizona (TR. 2708 through 2710). Rely-
ing upon the 1964 decreed amounts, Arizona determined
the amount of water which it could expect to receive
through the Central Arizona Project and developed its allo-
cation recommendations on how those resources should be
allocated among applicants for over five times the available
supply. Interested parties appeared at various public hear-
ings held throughout the State and presented their views
concerning the recommended allocations. Studies by the
Arizona Water Commission staff resulting in staff recom-
mended distributions, and the testimony of witnesses at
public hearings relied upon the 1964 decreed amounts.
Thereafter, Arizona did recommend to the Secretary of the
Interior how it wished the water to be allocated.

Arizona not only relied upon the decreed amounts for the
above indicated purposes but also relied upon those
amounts in its efforts with the Secretary of Interior to de-
termine what amounts the Secretary would require to be
delivered through the Central Arizona Project to twelve
Indian tribes in the central portions of Arizona. Whatever
amount, of water would be delivered to those twelve tribes
would be deducted from Arizona’s remaining entitlement
and impact on deliveries to non-Indian users. Arizona fully
relied upon the 1964 decree in order to present its views to
the Secretary respecting the amounts to be delivered to the
twelve tribes in Central Arizona. By Secretarial order, the
Secretary allocated a total of 309,810 acre feet annually
through the Central Arizona Project to the Indian tribes 1
the central portions of this State (TR. 2014). Not only Ari-
zona but the United States and the twelve tribes of Centl'ff\1
Arizona found themselves relying upon the amount of Arl-
zona’s remaining entitlement for purposes of these
~ negotiations. If the decree is now upset and additional wa-
ter is awarded to the five tribes seeking additional water in
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this litigation,Athe entire basis for negotiations relative to
amounts to be delivered to particular central Arizona tribes
is without foundation.

The additional amounts of water recommended by Spe-
cial Master Tuttle to be decreed to the five Indian tribes
along the Colorado River will significantly impact the sup-
ply of water available to the Central Arizona Project. As
development occurs in the Upper Colorado River Basin,
pursuant to provisions of the Colorado River Compact, the
Upper Basin will put to use more of its entitlement, and the
supply available to the Lower Basin will decrease and the
severity of water shortages for Central Arizona Project wa-
ter users in drought years will increase. The water to be
delivered through the Central Arizona Project has the low-
est priority among Colorado River water users in the State.
Therefore, as shortages occur they will first impact on the
Central Arizona Project.

Arizona’s water experts have determined that the.firm
supply of water to be delivered through the Central Anzqna
Project in the later years of the project repayment period
will be 550,000 acre feet per annum. Most of the 3Q9,810
acre feet allocated to Central Arizona Indian tribes enjoys a
priority equal to non-Indian municipal and indusjcrlal uses,
although it will be used by Central Arizona Indian trll?es
for agricultural purposes. All water decreec} to the f.lve
tribes now seeking additional water rights will impact 1m-
mediately upon non-Indian agricultural users f’f Central
Arizona Project water and at such times as d.ehverles fall
below 949,810 acre feet there will be a direct impact upon
the twelve Indian tribes and non-Indian municipal and
industrial users within the central portions of the State.
presented evidence that_ Fhe
rather favorable position
d non-Indian users in the

Arizona also affirmatively
five tribes in question are in a
when compared to other Indian an L
state. State Party Exhibits 31 through 38, I.)resen'ted dur ng
the testimony of Mr. Steiner, illustrate this enviable posi-
tion. For instance, Exhibits 31 and 32 compare the present
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dependable supply of these five reservations to the current
actual supplies and recommended allocations of Colorado
River supplies to other users. This comparison shows that
the Colorado River Tribe has a present dependable supply
of 350 acre feet per capita per annum, while the rest of t.he_
State has 1.34 acre feet per capita per annum. Simi'lar fig-
ures for Fort Mohave are 298 acre feet per capita per
annum, Cocopah 5.90 acre feet per capita per annum. rIjhe
other tribe in this litigation seeking water rights which
would impact against Arizona’s entitlement is Fort Yur.na.
No figures were presented with respect to that reserv:cltlon
in that it had no lands located within the State of Arlzopa
until a boundary claim came into existence by Secretarial
Order in 1978. It had no decreed rights in the 1964 decree
for lands located in the State of Arizona.

Arizona submits that it has placed great reliance upon
the efforts of Special Master Rifkin and this Court. To up-
set those efforts now would severely act to the detrimenfc of
Arizona. Arizona feels the following language from United
States v. Truckee-Carson, supra, is equally applicable to
the current proceedings:

There was adversity between the plaintiff and the d(?-
fendant, all concerned perceived that adversity, and it
could justly be supposed that the parties would assert
all their claims and defenses. The resulting decree was
drafted in broad terms, and the Orr Ditch parties were

barred from relitigating in any way the claims deter-
mined. Id., 649 F.2d at 1309.

Arizona finds no discernable difference between the in-
quiry concerning “detrimental reliance” and that of
“detrimental impact” as the Master intimates at page 38 of
his report. He states that detrimental impact cannot be. se-
riously denied. Then he seems to indicate that there is 8
difference between detrimental reliance and that of <’ietr1-
mental impact. If there was no impact from the rellf’i,nce
there could be no detriment. Therefore, not “impac_t or
“reliance” but “detriment” is of primary concern. Arizona
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has vividly demonstrated this detriment and affirmatively
asserts that this Court should compel all parties to be
bound by the 1964 Decree in this matter.

MODERATE LIVING

EXCEPTION:

Arizona excepts to the Master’s refusal to allow presenta-
tion of evidence of what would constitute a “moderate
living” for the five Tribes, and to reopen the 1964 decree in
its entirety to apply more recent judicial refinements of the
reserved rights doctrine and examine the “practicably irrig-
able” standard of establishing Indian water rights.

PROPOSED FINDING:

Pursuant to the case of State of Washington v. Washing-
ton State Commercial Passenger Fishing Vessel Assoc., 443
U.S. 658 (1979), evidence relating to what constitutes a
“moderate living” is admissible to ascertain the reasonable
livelihood needs of the Indians and thus ascertain the mini-
mum allocation of Colorado River water the Indians could
receive and maintain a “moderate living.”

PROPOSED ACTION:

If the Court concludes the 1964 decree is not binding on
the parties then in a reopening of that decree all relevant
issues should be examined and the Court should remand in
total for a redetermination of the Indian 1964 decreed

rights.

ARGUMENT

During the proceedings before Special_ Master Tu.ttlz,
and before the taking of any evidence, this Court dec@el
the State of Washington v. Washington State Commeg’(]:g;
Passenger Fishing Vessel Association, 44.3 U.S. 658 (1 't};
Pursuant to that case the State Parties filed a mol'ixon gr:to
Special Master Tuttle requesting that they]dbf) an :;36; d to
litigate the question of how much water would e e
provide Indians with a “moderate living. This mo s

filed in September, 1980.
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After the decision was handed down by this Court, the
State Parties began to undertake discovery related to such
issues as, (1) the number of Indians residing on each of the
five reservations, (2) the number of acres of land farmed by
the tribes or by individual Indians, (3) the number of acres
leased to others to farm, (4) the amount of money received
for leasing lands to others to farm, and (5) other related
issued pertaining to the tribes or individual Indian income.
With the evidence to be obtained from this discovery the
State Parties intended to present to the Special Master
evidence showing the income produced on each reservation
and per capita income on each reservation. It was the intent
of the State Parties to follow such evidence with evidence
pertaining to the requirements for a moderate living by
showing national figures pertaining to a family of four, state
figures pertaining to a family of four, or such other size
families on which figures existed. It was also the intent of
the State Parties to prove the cost of living in the areas of

the reservations in the State of Arizona, State of Nevada
and State of California.

In attempts to obtain such evidence the State Parties
had indeed conversed with both the United States and
Representatives of various of the tribes to arrange dates to
visit the reservations to obtain Tribal and Bureau of Indian
Affairs information to compile proof of the kind described.
As these efforts were progressing a pretrial hearing was held
in Atlanta, Georgia by Special Master Tuttle on July 10,
1980. At that pretrial hearing the motion to allow the
States to present evidence concerning what constituted a
“moderate living” was presented and Special Master Tuttle
ruled that he would not hear such evidence and that bhe
would not consider this issue. The State Parties requested
and were allowed the opportunity to file with Special Mas-
ter Tuttle a memorandum in the nature of an offer of proof,
which memorandum was prepared from information then
available to the State Parties. (Appendix A.) However, fol-
lowing this ruling the tribes refused to allow the State
Parties to come to the reservations and obtain information
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of the nature that was being sought. Consequently, the offer
of proof was not as detailed or thorough as the State Par-
ties would have hoped to make it. Nevertheless, it is
requested that this Court consider that offer of proof as
though set forth fully herein.

A lengthy discussion of the Washington Commercial
Fishing Vessel Association case is probably not needed.
The holding of that case would seem, without question, to
apply to these proceedings. This Court cited Arizona v.
California, 373 U.S. 564 (1963), and Winters v. United
States, 207 U.S. 564 (1908), as support for the proposition
that in cases involving scarce natural resources, and after a
determination that the resource involved was necessary for
the Indian Welfare, “. .. the court typically ordered a trial
Judge or special master in his discretion, to devise some
apportionment that assured that the Indians reasonable
livelihood needs would be met.” Washington v. Fishing
Vessel Ass’n., supra, 443 U.S. at 685. (Emphasis supplied.)

No reasonable argument can be made that water is not
one of the most precious, and at the same time one of the
most scarce natural resources of the area of the southwest
served by the Colorado River. With this in mind the princi-
ples and teachings of the Washington State Commercial
Fishing Vessels Association case are of utmost importance
In the determination of so-called “Winters Rights” or “Re-
served Rights” for Indians. No longer can any one group of
People insist upon the right to use water in this area with-
out consideration of the needs and rights of others.
Therefore, as this Court instructed it was appropriate that
the Special Master hear evidence about and decide the is-

Sue of the requirements of Indians to provide them with'a
Moderate livelihood.
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As this Court so succinctly stated: “This is precisely what
the District Court did here, except that it realized that
some cetling should be placed on the Indians - apportion-
ment to prevent their needs from exhausting the. entire
resource and thereby frustrating the treaty rights of ‘al
other citizens of the territory.’ ” Id., 443 U.S. at 686.

Recognizing that the treaty imposed a 50% ceiling on the
Indian fishing rights, the Court, nevertheless, recognized
that the ceiling imposed a maximum but not a minimum
allocation. Referring to the decision in this litigation this
Court stated:

As in Arizona v. California and its predecessor cases,
the central principle here must be that Indian treaty
rights to a natural resource that once was thoroughly
and exclusively exploited by the Indians secures s0
much as, but not more than, is necessary to provide
the Indians with a livelihood — that is to say, a mod-
erate living. Id., 443 U.S. at 686. (Empbhasis supplied.)

The ruling by Special Master Tuttle abruptly halted all
discovery pertaining to the issue of a “moderate living” for
the Indians. It is submitted that that ruling was in error
and that these proceedings should have included the pres-
entation of such evidence as is relevant to the
establishment of what amount of water is required to pro-
vide the Indians with “. .. so much as, but not more than
...” the amount of a very scarce natural resource as iS.nec’
essary for a “moderate living.” Having precluded this issué
from being presented Special Master Tuttle ignored this

court’s ruling and erred to the prejudice of the State Par-
ties.

Arizona urges the reopening of the 1964 decree entirely _lf
it is not binding as to all parties. The bases for such a ré-
Quest are several. In addition to State of Washington V-
Washington State Commercial Passenger Fishing Vesse
Association, supra, this Court also decided United Statés
v. New Mexico, 438 U.S. 96 (1978), since the 1964 decree
These subsequent refinements of the reserved rights do¢
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justify a reopening, if indeed the decree can be

reopened as claimed by the United States and the Tribes,
to examine several aspects of the prior case. Among those
are the following:

(1)

(2)

(4)

(5)

The purpose and scope of the reservations should be
read narrowly, focusing on the principal and second-
ary purposes of the reservations.

The leasing of lands and water rights to non-Indians
for development on the reservation beyond the “rea-
sonable needs” of the Tribe itself is not a “primary”
purpose of the reservation.

The proper measure of the “reasonable needs” of a
Tribe is not the maximum amount of irrigable
acreage on the reservation, but is the minimum
amount necessary to provide the Trlbe a “reasonable
livelihood”.

The determination of the water rights for the Colo-
rado River Indian Reservation, the largest of the five
mainstream reservations, must take into account that
it was set aside for a number of tribes who refused to
settle there and were later relocated to several of the
other mainstream reservations, so that the determi-
nation of the measure of the rights of the five
reservations involved a significant “double dip” into
the available water supply based on double acreage
for tribes who never settled on the Colorado River
Indian Reservation.

A comprehensive evidentiary hearing should be un-
dertaken on whether the “practicably irrigable
acreage” standard was indeed a proper measure to
apply especially in the State of Arizona. For- instance
in Arizona water is so scarce that the application of
this standard on all Indian reservations in this state
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would satisfy only one-third of the Indian demands,
and none of the demands for non-Indians. From a

purely practical point of view, is this standard work-
able? :

If Article IX is to be read so broadly as to allow meodifi-
cations of the nature sought by the Indians and the United
States, then it likewise permits reopening to pursue the
matters raised in this section of this brief.

TECHNOLOGICAL CHANGES
EXCEPTION:

Arizona excepts to the Master’s refusal to apply technol-
ogy as of the time the reservations were created' for
purposes of determining what water rights were impliedly
reserved for the tribes.

PROPOSED FINDING:

For the purpose of ascertaining the implied intent as to
how much water is reserved for use on an Indian reserva-

tion, the technology at the time the reservation is created is
to be applied.

PROPOSED ACTION:

If the Court determines the parties are not bound by ‘the
1964 decree as to lands within the reservations at the time
of the decree then the matter should be remanded to re-
ceive evidence as to what irrigation and related techr}ology
existed at the time of the creation of each reservation to
determine what amount of water was impliedly reserved
when the reservation was created.

ARGUMENT )

The so-called “Winters Doctrine” or “Reserved ngbts
Doctrine” is based upon the concept that where an Indian
reservation is created and nothing is said in the docum?nta'
tion creating that reservation pertaining to water r}ghts,
nevertheless, it must have been implied by the legislative of
executive authority that water rights would be reserved for
the tribal lands. See Winters v. United States, supra. Thus,
the court established that such an approach would be nec-
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essary in order to make the land useful. The court by
implication provided the required intent in place of silence
on that issue. The question to be determined at this time is
whether or not the court will further provide, in place of
silence, an intent that Congress, the President, or such
other executive who establishes an Indian reservation also
by implication intended that water rights pertaining thereto
should increase with technological advances. This issue
becomes of importance in view of the fact that large
acreages of the Indian reservations in question are found by
Special Master Tuttle to be practicably irrigable on the ba-
sis that the new techniques of “drip irrigation” and
“sprinkler irrigation” allow for profitable irrigation of [ands
that could not be irrigable under prior technology.

Claims in this case were that the rate of application of
water could be so controlled as to allow the irrigation of
sandy soils frequently enough to avoid the moisture content
becoming so low as to be critical to plant life. It was further
claimed that lands that could not be irrigated before be-
cause of excessive contour or slope problems can now ‘be

irrigated by side roll or center pivot sprinklers or drip irri-
gation.

The key question in this issue is whether or not the judi-
ciary can, or should attempt to ascribe to the minds of
legislators or executive officials who are acting in the late
1800’s wisdom and foresight to know that irrigation tech-
Nology existing 100 years later would alter irrigation
techniques so as to allow the irrigation of lands which were
ot considered irrigable at the time the reservations were
created. No doubt reasonable minds could conclude that
technological advances would occur. However, gross specu-
lation is necessary to ascribe to the minds of the late 1800

;he vision to know what would occur in the 1970’s and early
980’s. '
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A more reasonable approach, the State Parties submit,
would be to conclude that those persons establishing a
home for Indians considered and decided what amount of
lands would be appropriate to set aside for their use. If
later events proved them to be erroneous then additional
lands could be added to that reservation by others who
were familiar with the conditions existing at that later time.
Those lands then could receive a reserved right as of that
time. It would be stretching implication far beyond reason
to conclude that any increased Indian needs be met by
technological changes. No one could know or even reason-
ably foresee what technological changes would occur in the
future. However, it is well within reason to conclude that if
Indian needs increased additional lands could be set aside
and appropriate water rights reserved to meet those needs.

Special Master Tuttle received from the State Part.ies' a
memorandum in the nature of an offer of proof on this is-
sue. (See appendix B)

With respect to the reservations in question there aré
later additions of land to some of the reservations. Those
additions to the reservations have sought, and received, 2
recommendation of Special Master Tuttle for water. (The
question of title to these lands is addressed by the Metro-
politan Water District brief and the State Parties joint
brief.) This method of meeting any increase in Indian need
allows the decision maker to have the ability to obtain all
known facts and act upon those facts. This method is muc}l
superior to the approach which would at best be a guesstl-
mate of what was in the mind of the decision maker as t0
technological advances at some unknown time in the future-

It must also be pointed out that an approach which.al'
lows an increase in water rights based on technologi¢
advances would forever prevent the certainty that was
sought by both Special Master Rifkin and this Court as t©
all water rights considered in the prior trial so as to allow
all users thereafter to know what rights they had and allo¥
them to finance irrigation systems and municipal systems
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for the use of that water. If Indian.water rights can be in-
. creased each time a technological advance occurs such
finality will never occur. '

CONCLUSION

This Court should preclide a relitigation of so-called
“omitted lands” and order the 1963 decision and 1964 de-
cree binding on the Parties. If the Court concludes the
decree to be completely open-ended then the issues pre-
sented by Arizona and the State Parties should be tried in
any reopening. Boundary questions must be finalized in an
appropriate proceeding before additional water rights are
assigned to “boundary lands” and this Court should enter
appropriate orders relating to the boundary questions.

STATE OF ARIZONA
By

RaLpH E. HUNSAKER
Special Attorney for the
Department of Water Resources
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OFFER OF PROOF RE
REASONABLE LIVELIHOOD “MODERATE LIVING”

On July 2, 1979, the United States Supreme Court de-
cided the case of Washington v. Washington State
Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658,
61 L.Ed. 2d 823 (1979). This case cited among other cases -
Arizona v. California, 373 U.S. 546, 10 L.Ed. 2d 542 (1963).
In the Washington fishing case, the Umted States Supreme
Court indicated as follows: :

As in Arizona v. California and its predecessor cases,.
the central principal here must be that Indian treaty
rights to a natural resource that once was thoroughly
and exclusively exploited by the Indians secures so
much as, but not more than, is necessary to provide
the Indians with a livelihood - that is to say, a moder-
ate living. 443 U.S. at 61 L.Ed. 2d at 846.

The United States and the Indians in this case claim as
authority for reopening the 1964 Decree, Article IX and
Article II(d)(5). If these articles are legally valid as a basis
for reopening of the decree, it is required that the Master
look into all aspects of the claims for additional water, in-
cluding that of what amount of water is necessary to
provide the Indians with a “moderate living.”

The Master has ruled as of July 10, 1980, that this issue
will not be allowed. This rulmg has resulted in the United
States and the Indians failing to answer interrogatories and
requests for production, and terminating agreements that
the State parties could come to the reservations and review
leases and other documentation relative to Indian mco.me
Agreements that the State parties could come to the reser-
vation had been arrived at and negotiations were occurring
at the time of the Master’s ruling to arrange times and
v Places for the State parties to go to the reservations and
Teview the necessary documentation and ev1dence
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With respect to the Indian reservations in questior}, it
would be the proof of the State parties that in the previous
litigation the reservation populations were stated and t.he
Special Master would be requested to take judicial notice
thereof. On the Fort Mohave Reservation, the population of
the Tribe was approximately 450. On the Chemehuevi Re-.
servation the population was approximately 300. On th'e
Colorado River Reservation the population was approxt-
mately 1300. On the Fort Yuma Reservation the populatmn
was approximately 1200 and the Cocopah Reservation pop-
ulation was approximately 90.

The States, if allowed to do so, would also present evi-
dence that the Arizona statistical review prepared by the
Valley National Bank for 1979 shows the population of the
Cocopah Reservation is 465. The Colorado River Reserva-
tion population is 2,019 and Fort Mohave is 412. The
statistical review shows no population on the portion of the
Fort Yuma Indian Reservation that is in Arizona, becal_lS.e
until the December 20, 1978, Secretarial Order and Solici-
tor Opinion, none of the lands for which water is now
sought in Arizona were considered as Indian lands.

The States would further present proof through the
Tribal Chairman or other witnesses from the Tribe§ and
the Bureau of Indian Affairs and through answers to mt‘er-
rogatories or request for production and documentation
which would be received from the various Tribes regarding
leases of Indian land to non-Indian farmers. The States
would also show the amount of income to Indians throqgh
farming of land by either tribal farms or individual Indian

farmers on the reservation, or through leases to non-Indxan
farmers. ‘ '

In the case of the Fort Yuma Indian Reservation, th&
gentleman who toured with the various witnesses on beha
of the State and lawyers.on behalf of the States when the
Fort Yuma Indian Reservation was visited,a Mr. ______~
indicated that the lands being leased on the Fort Yuma
Indian Reservations to non-Indian farmers were Deing
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leased for $200 an acre. Based upon a lease of $200 an acre
and with decreed water rights in 1964 of 7,743 acres, annual.
receipts of $1,548,600 would be received by the Tribe. An
annual income of $12,905 for every man, woman and child
on the reservation would be received, and for a family of
four that would mean an annual income of $51,620.

Using the decreed water right figures for the other reser-
vations together with the populations used at the previous
trial, and assuming a $200 an acre rental incomes for the.
other reservations, annual incomes for every man, woman
and child for the other reservations can likewise be com-
puted. For the Chemehuevi Reservation with 1900 acres
being considered irrigable by the previous decree, every
man, woman and child would have an annual income of
$12,666 or $50,664 for a family of four.

On the Colorado River Indian Reservation with 107,588
acres, an annual income of $21,517,600 could be realized at
$200 an acre, and with the Tribal population of 1,300 this

would mean $16,552 per individual or for a family of four
$66,208. :

) The States would also present through answers to the
Int,erl'Oga‘coriAes and request for production those documents
and witnesses to testify as to how much of the reservations
are currently leased. In the case of the Colorado River In-
dian Reservation, the report of Boyle Engineering shows at
Page 10 that in 1978, 81,000 gross acres were irrigated on
th(f reservation, 2,500 acres were farmed as a unit by the
Tribe, 14,000 acres are farmed under leases to individual
me{nbers of the Tribe and 65,000 acres are under long-term
agricultural leases to several private growers. That totals
81.’500 acres and if a value of $200 an acre for leases is as-
cribed to that land, gross revenues of $16,300,000 would be

realized or $12,538 per individual and $50,152 for a family
of four.



A-4

The States would present testimony from various govern-
ment documents as to the cost of living for an individual or
a family of four or other representative family. Attached
hereto and made a part hereof by this reference are Exhib-
its “A” and “B”. Exhibit “A” is poverty guidelines
published in the Federal Register, volume 45 No. 78 for the
continental United States in 1980. Exhibit “B” is a table
from the Arizona Statistical Review that . presents the
budget for an urban family for maintaining an intermediate
standard of living for the metro-Phoenix area and U.S. ur-
ban average.

The State parties have been precluded from pursuing the
appropriate discovery methods in this matter by reason of
the ruling of the Special Master in July 1980. At the time of
the ruling, the States were in the process of working out the
details of when and where they could go to the reservations
to review the documentation as to Indian income, and
would if allowed to pursue this discovery, present documen-
tation of a nature to prove the Indian income on an
individual basis, or a tribal basis, or whatever other basis
the documentation would show, to indicate to the Court the
income of the Indians. From that, a determination could be
made as to whether or not any additional water is neede
by the Indians to provide them with a moderate living, or 1B
fact, whether or not the amounts in the 1964 Decree should
be treated as maximum amounts as stated by the Unite
States Supreme Court in the Washington, supra, and ip
fact, the Indians require less water than decreed in order t0
provide themselves with a moderate living.

The Master should particularly hear this issue in that an
opening of the case should allow reopening for all purposes
and as instructed in the Washington v. Washington State
Commercial Passenger Fishing Vessel Ass’n, supra, the
Master has an obligation to determine an apportionment to
meet reasonable livelihood needs of the Indians. The
United States Supreme Court stated:
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In those cases, after determining at the time of the
treaties the resource involved was necessary to the In-
dian’s welfare, the Court typically ordered a trial judge
or special master, in his discretion, to devise some
apportionment that asserted that the Indians’ reason-
able livelihood needs would be met. 443 U.S. at |,
61 L.Ed. 2d at 845.

The Master may not shirk that responsibility.

The States are prepared to show that after almost 17
years since the initial decision in this case, the Indians still
have not fully developed their reservations. A fact which
could well bear upon their need for any additional water, or
indeed the need for the amounts of water decreed in 1964,
for purposes of providing them with a “moderate living.”

Dated this  day of September, 1980. '
RESPECTFULLY SUBMITTED,

STATE OF ARIZONA
By

Ralph Hunsaker
Chief Counsel for the Arizona
Water Commission

Copies of the foregoing
delivered this day
of September, 1980 to:

See Attached List
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Federal Register / Vol. 45, No. 78 / Monday, April 21. 1980 / Rules and Regulations

Discussion

In consideration of the {oregoing. Part
58 of Title 48 of the Code of Federal
Regulations is amended by revising
§ 56.50~-85({a)(5) to read as follows:

§ 56.50-85 Tank vent piping.

(a)***

(5) Vents from fuel oil and other tanks

extending above the freeboard or
superstructure deck shall be of
substantial construction. Except for
barges in inland service and on Great
Lakes vessels, the height from the deck
to any point where water may gain
access below deck shall be at least 30
inches on the freeboard deck, and 18
inches on the superstructure deck. On
Great Lakes vessels, the height from the
deck to any point where water may gain
access below deck, shall be at least 30
inches on the freeboard deck. 24 inches
on the raised quarterdeck, and 12 inches
above other superstructure decks.
Where height of vent pipes on Great
Lakes vessels may interfere with the
working of the vessel a lower height
may be approved provided the vent cap
is properly proiected. Barges in inland
service need provide a height of not less
than 8 inches. A lesser amount may be
approved if evidence is provided to the
Commandant that a particular vent has
proven satisfactory in service.
(R.S. 4403, as amended (48 U.S.C. 375); R.S.
4417, as amended (46 U.S.C. 391): 49 Stat.
1899 as amended (48 U.S.C. 391a); R.S. 4462
as‘amended {48 U S.C. 418).)

Dated: April 16, 1980,

W. D. Markls, Jr.,

Captain. U.S. Coast Guard, Acting Chief,
Office of Merchant Marine Safety.

{PR Doc. 891718 Plied ¢-19-40; 8:458 am}

BULIMG COOE 4910-14-40

COMMUNITY SERVICES
ADMINISTRATION

45 CFR Part 1060
General Characteristics of Community

Actlon Programs; Incoms Poverty
Guidelines (Revised)

AGENCY: Community Services
Administration.

ACTION Final rule.

SUMMARY: The Community Services
Administration is revising its income
poverty guidelines. The Economic
Opportunity Act of 1964. as amended.
requires yearly revisions of the poverty
guidelines for use by every agency
administering programs under the Act in
which the poverty guidelines are used to
fudge eligibility for participating in
programs. These annual revisions assure

that the income guidelines reflect the
changes in the cost of living.
EFFECTIVE DATE: This rule is effective
April 21, 1980. -

FOR FURTHER INFORMATION CONTACT:
Ms. Mary R Ellyn. Policy, Planning gnd
Analysis Division, Community Services
Administration, Office of Policy.
Planning and Evaluation, 1200 19th
Street, N.W., Washington. D.C. 20506,
Telephone: {202) 632-6630, .
Teletypewriter: (202) 254-8218.

SUPPLEMENTARY INFORMATION: TY.IG
Community Services Administration
revision of the updated poverty
guidelines constitutes compliance with
the legislatively mandated reguxremgnt -
of Section 624 of the Economic :
Opportunity Act of 1964, as amended.'
This revision is not significant according
to Executive Order 12044 since the only
change being made reflects the cJ'A_anges
in the Consumer Price Index amj is
required by the previously menhoqed
Section of the EOA. The text deﬁn‘fng
“Income” and “A Farm Residence”
remains unchanged. The policy .
regarding use of these guidelines is also
unchanged by this revision. N

This amendment to § 1060.2 reviees
the guidelines previously published in
§§ 1060.2-1 and 1060.2-2.

ity: The provisions of this subpart

lr:l‘:l:?e%r{;n?:r gecu'on 602, 78 Stat: 530, 42
U.S.C. 2942. :
William W. Allison.
Acting Director. i

45 CFR 1060.2-1 through 1060.2-2 is
revised to read as follows:
§ 1060.2-1 Applicabitity. . .

This subpart applies to all gran
ﬁnancial]ypusisted under Titles ﬂ.ll'V :
and VI of the Economic Opportunity
Act of 1964, as amended. if such assist
is administered by the Community
Services Administration.

" nard idelines

a) The attached income guide ]
ari t)o be used for all those CSA funded
programs, whether administered bya.
grantee or delegate ngency.yhmh use
CSA poverty income guidelines "lj s
admission standards. These guide n‘:h
do not supersede alternative standa
of eligibility approved by CSA. be gsed

(b} The guidelines are also to be
in certain other instances \n{here
required by CS5A as a deﬂmftignt:f

, e.g.. for purposes of data

Ezl‘;::gon gnd for defining eligibility for
allowances and reimbursements t'oh o
board members. Agencie:th may wis
use these guidelines for other
ndminisu'agg:le and statistical purposes
as appropriate.
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(¢} The attached guidelines are based
upon Table 17 of the U.S. Bureau of the
Census, Current Population Reports,
Series P-80, No. 120, “Money Income
and Poverty Status of Families a-~1
Persons in the United States: 1978"
{Advance Report), U.S. Government
Printing Office, Washington, D.C.,
November 1979; and Department of
Labor Press Release USDL-80-46 of
December 1979.

(d) The following definitions, from
“Current Popuiation Reports,” P-60, No.
81, Bureau of the Census, December 1873
bave been adopted by CSA for use with
the attached poverty guidelines.

(1) Income. Refers to total cash
receipts before taxes from all sources.
These include money wages and
salaries before any deductions, but not
including food or rent in lieu of wages.
They include receipts from self-
employment or from.own.farm or
business after deductions for business
or farm expenses. They include regular '
Payments from public assistance, social
security, unemployment and workman's
compensation, strike benefits from
union funds, veteran's benefits, training
stipends, alimony, child support and
military family allotmeats or other
regular support from an absent family
member or someone not living in the
housghold; government employee
Pensions, private pensions and regular
insurance or annuity payments; and
ncome from dividends, interest, rents, -
royalties or income from estates and
Trusts. For eligibility purposes, income
does. not refer to the following money
Teceipts: any assets drawn down as
withdrawals from a bank, sale of
Property, house or car, tax refunds, gifts,
One-time insurance payments or
Compensation for injury; also to be

regarded is non-cash income, such as

e bonus value of food and fuel
Produced and consumed on farms and

© .mputed value of rent from owner-
occupied farm or non-farm housing.

(A Farm Residence. 1s defined as
a2y dwelling on a place of 10 acres or

¢
ORAUN -

more with $50 or more annual sales of
farm products raised there; or any place
less than 10 acres having product sales
of $250 or more.

Am—rmwm
Administrmson Poverty income Gudeénes for al

Simias Except Alosks and Hawad
Siee of oy Ut Nonderm  Ferm iy
tamdy
1 0,790 £.2%
] 8.010 4.2%
3 8230 8,310
4 T.450 6340
s 0570 7370
[} 9.200 $.400

For family ufiits with more than 8 members,
add $1,220 for each additional member in a
nonfarm family and $1,030 for each additional

member in a farm family.
Poverty Guidelines for Alaska

Qe of famdly undt ° Norferm  Farm temily

$4.760 $4.090

[¥.. ] 8370

7.200 8.650

9.320 7.900

10,840 9210

12,360 10.490

For family units with more than 8 members,
add $1.520 for each additional member in a
nonfarm family and $1,280 for each edditional
member in 4 farm family. .

Poverty Guidelines for Hawall
Size of farndy undt Nonterm  Farm tamdy
taray
1 84370 $.7%
2 5770 4,940
s bAK 4120
4 8570 7.300
s 8970 6480
[ 1370 L V...

For family units with more than 6 members.
add $1.400 for each additional memberin a
nonfarm family and $1,180 for each additional
member in a farm family.

(PR Dec. 80-12324 Plled 4-18-40: &45 am]
BILLING COOE $315-01-M



1978 URBAN FAMILY BUDGET
FOR MAINTAINING AN INTERMEDIATE LIVING STANDARD

Metropolitan Metropolitan U.S. Urban

Phoenix Tucsan Average
Item Budget % of Total Budget % of Total Budget %of Totil
FAMILY CONSUMPTION . . . . S15.085 76.4% $14,736 76.5% $14.000 75.2%
Food . . . . . . . . 4,842 245 4407 228 4609 2438
Housing . . . . . . . . 472 7239 4853  25.2 4,182 25
Transportation . . . . . . 1 880 9.5 1,740 9.1 1572 84
Clothing & Personal Care . . 1751 89 1805 9.4 1612, i8]
Medical Care . . . . . . | 1,039 93 1.025 5.3 1.070: 57
Other Consumption . . . . . 851 43 906 4.7 956 5.1
OTHER cOSTS*. . . . . . . 766 39 750 39 gl0 43
TAXES . . . . . « § § i 3884 197 378 196 3811 208
Social Security & Disability . . 1.071 54 1071 55 1073 58
Personal Income Lo 2813 143 2713 141 2738 147
TOTAL BUDGET. . . . . . . 519735 100.0% $19.260 1000% 318622 1000%

“Other Costs include gilts and contributions, personal life insurance, and occupational expenses.
Note: Columns may not add 1o totals due to rounding.

1978 URBAN FAMILY BUDGET

COMPARISONS FOR SELECTED U.S. CITIES

Autumn
ga_nli Metropalitan Area 19;:‘::’;&!1 Rank Metropolitan Area M
Lo Dallss. . . Tge714 13, Cleveland . . . . - $lg?%
2 Atanta . 0 Vig'gey 14, Detroit . . . . . . l’259
3. Houston . . . 0T 17 15. TUCSON . . . ... D&
4. SanDiego . . . | 17,707 16.  Minneapolis-St. Paul 19'416
5. Los Angeles-Long Beach . 17,722 17. Philadelphia . . . . 19'427
6. Stlous . . 17,897 18.  San Francisco-Oakland i 17
7. Pittsburgh . . . . 18,008 19. Buffalo . S 19’535
8§ KamsasCity . . | | | g6 2. PHOENX . . . . . . W03
9. Cincinnati . . | | 18,354 2. Milwaukee . . . . - z8'105
— US AVERAGE . . . . 18§22 22.  Washington, 0.C. . . - 21'537
10. Seattle . . 18,671 23.  New York-N.J. o 2'[17
Il Baltimore . . © ' | g9 U Boston ... ..o B
2. Chicago . . . . . 13701 25, Honoluly . " s e
Source: US. figures an iiti i { Labor Bureat B Sl
Statistics. Pnognue;aatadb;lé;rréfj oelxézg:n::g?::’; gggngr:cczu;esgaycrsﬂ »Pr??:r:;msi:zeouiuaversﬁl%E’z:sc;(:gfltam"’i"

caspansorship with Valley Nationai Bank. Tucson data by Division of Economic and Business
versity of Arizona, in cooperative cosponsorship with Valley National Bank.

)
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SuPREME CoURT OF THE UNITED STATES
BEFORE THE SPECIAL MASTER

OctoBER TERM, 1979
No. 8, ORIGINAL

STATE OF ARIZONA,
COMPLAINANT

.

STATE OF CALIFORNIA, PALO VERDE IRRIGATION DISTRICT,
IMPERIAL IRRIGATION DistTricT, COACHELLA VALLEY
County WaTer District, THE METROPOLITAN WATER
DisTrICT OF SOUTHERN CALIFORNIA, CITY OF LOS ANGELES,
Crty oF SaN DiEco, AND CouNTy OF SaN DIEGO,

DEFENDANTS,

UNITED STATES OF AMERICA and STATE oF NEVADA,
INTERVENERS,

STATE oF NEw MExico and STATE oF UTAH,
IMPLEADED DEFENDANTS.

STATE PARTIES
OFFER OF PROOF RE
TECHNOLOGY AT THE TIME
THE RESERVATION ARE CREATED

APPENDIX B
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The States offer into evidence upon the question of the
technology of the state-of-the-art of irrigation at the time
the Indian reservations were created in this case, Chapter 6
of the Bookman-Edmonston Report. This chapter deals
with the question of the technology at the time the reserva-
tions in this matter were created and indicate the ability or
lack of ability to irrigate certain lands at the time. If al-
lowed to pursue the matter, the States would present
Chapter 6 of the Report of Bookman-Edmonston and also
through the witnesses listed on behalf of Bookman-
Edmonston would present to the Special Master testimony
to support the claim that irrigation on Indian reservations
would have been limited by technology existing at the time
the reservations were created.

The ruling of the Master on July 10, 1980, precludes the
States from presenting such testimony. This testimony is
material on the issue of how much water Congress or the
Executive impliedly intended to reserve for use on the re-
servations. Neither the Congress nor the Executive in
creating the reservation could have intended either ex-
bressly or impliedly, to reserve the quantity of water
required by some future but unknown technology of irriga-
tion. It must be inferred, then, that the Congress and/or the
Executive who created the reservation in question, could
only have intended that the water to be put to use would be
put to use by then known means. To do otherwise would be
to leave open-ended the magnitude of the water reservation
and to leave in doubt the water rights of all other develop-
ments and uses, including those reservations established
subsequently. Any limiting features of the ability to use the
Water should necessarily be included in the implied intent
at the time of the creation of the reservation. The evidence
Presented in Chapter 6 of the Bookman-Edmonston Report
Prepared on behalf of the State Parties is material to the
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issue of technology as it existed at the time of Pher"élieatio‘n,“
of the various reservations and should be re_celved in evx-‘
dence. :

Both the Special Master’s report and the 1963 opinions
of this Court, which established present allocations, state
that a specific reservation of water for Indians was _requlr(fd
so as to not leave any potential user of water uncertain
about the remaining amounts available. If this weri'a'n'Ot' th.e
case, the financing of other municipal and irrigation proj
ects would be imapired, interest in developing ‘prOJGCtS
would be stifled, and could not be undertaken ngh any
assurance that a water supply would be available untll such
time as the Indian water rights were quantified and made
certain. Therefore, it was imperative in the inte.reS,tVOf the
future growth that the Indian rights be quantified as of a
particular point in time. As Special Master Rifkin stated at
page 256 of this report:

Furthermore, the claims of the United States to wa.ter
from the Colorado River for the benefit of the.Indlan
reservations are of such great magnitude that fall}ll‘e f‘lo. '
adjudicate them would leave a cloud on legal availabil-
ity of substantial amounts of mainstream water for use
by non-Indian projects. ’

The Special Master went on to state in his analySiS of Win-
ters v. United States, that:

The Supreme Court thus held that the reservatlonlgf ,
water was effective as of the date that the Fort Be77‘ ~,
nap reservation was created. ... 207 U.S. at 5 1
(Emphasis supplied).

It should be noted that even Special Master Rifkin t}}e:f
erred in using the technology of the day and not tpat'e');‘lliis
ing at the time of the creation of the reservation. j
whole concept must be resisted if the 1964 Decree 18 r.en
opened. The imperative requirement of certainty ls’ .
reserved water rights is endangered by the United Stat_"il_
motion to reopen the 1964 Decree. If at every stage vo‘f tic o
nological advance the Tribes are permitted to increase the
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claim to water, the certainty sought by Special Master Rif-
kin and the Court in Arizona v. California will be thwarted.
Financing of irrigation projects will be subject to uncer-
tainty of increased Tribal uses, and lenders will be
unwilling to finance the construction of such projects. Like-
wise, planners in urban areas will be unable to depend upon
a certain quantity of water for future needs. These concerns
were expressed by Special Master Rifkin, and he rejected
the argument that there would be a forever changing right
on behalf of the Indians at page 264 of this report:

However, such a limitless claim would place all junior
water rights in jeopardy of the uncertain and the un-
knowable. Financing of irrigation projects would be

~ severely hampered if investors were faced with the
possibility that expanding needs of an Indian reserva-
tion might result in a reduction of the project’s water
supply. Moreover, it would not give the United States
any certainty as to the extent of its reserved rights,
which would undoubtedly hamper the United States in
developmg them.

Special Master Rifkin also recogmzed that one could only
look to the intent of Congress at the time of the creatlon of
the reservation in order to quantify the claim.

He stated at page 265 of his report:

T hold only that the amount of water reserved, and
hence, the magnitude of water rights created is deter-.
mined by agricultural and related requirements, since
when the water was reserved that was the purpose of
the reservation. (Emphasis supphed)

The Umted States, however, would have the Special
Master allow speculation in the evaluation of these reserved
rights, by contending that Congress or the Executive in-
tended to reserve in accordance with future conditions they
knew nothing about. This approach was rejected in Arizona
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v. California when it was argued that the quantity of water
reserved to the Tribes should be measured by their “rea-
sonably foreseeable needs.” The Court said with respect to
this argument: :

How many Indians there will be and what their fut.ur'e‘
needs will be can only be guessed. 373 U.S. at 600-601.

The same is true with respect to changing technology. If
the acreage was not irrigable under the technology that ex-
isted at the time of the creation of the reservation, this
Court should not infer guesswork on the part of Congress or
those who prepared a treaty, to indicated that if the tech-
nology of irrigation were to change, the quantity of water
impliedly reserved would also change. '

Additional grounds for rejection of the Tribes’ positior.l is
provided by the doctrine of prior appropriation. Allocation
of water in nearly all Western states is based on established
usage, in order to provide certainty to all users, present ?.nd
future, of available supplies. The “reserved rights” doctrine
is not based on actual use; therefore, some other basis t0
provide this ongoing certainty of supply had to be de‘{el-
oped. The 1964 Decree established this format, by basing
allocations upon an existing set of circumstances not st.lb'
ject to change, unless the level was inadequate to provide
the Tribes with a moderate standard of living (see S.ubheaq'
ing I11, supra). The Decree should not be distrubed on this
basis, unless the 1964 Decree is revised to recognize tech-
nology and conditions when each reservation was created.

The evidence the State Parties seek to present would
establish the practicably irrigable acreage on the five reser-
vations in question at the time those reservations weré
created. In a report prepared for the Arizona Water Com-
mission, the Bookman-Edmonston Engineering Corporation
analyzed this question, factoring in knowledge of the tech-
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nological state-of-the-art and the physical conditions
prevailing at the time each reservation was estabhshed
‘This type of evidence will demonstrate the technology upon
which Congress’ implied reservation of water was based.

DATED THIS 2nd day of September, 1980.
‘ Respectfully submitted,
STATE OF ARIZONA

By

RaLPH HUNSAKER

Copies of the foregoing
hand delivered this 2nd day
of September, 1980, to:

SEE ATTACHED SHEET
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Tom W. Echohawk

Land & Natural Resources Division

Department of Justice
P. O. Drawer 3607
Denver, Colorado 80294
Scott McElroy
Department of Justice.

10th & Pennsylvania Ave., N_.‘W. ‘

Washington, D.C. 20530

Douglas B. Noble

Deputy Attorney General

Tishman Building -

3580 Wilshire Blvd.

Los Angeles, CA 90010

Larry Aschenbrenner

Native American Rights Fund

1712 N. Street, N.W.

Washington, D.C. 20036

Tony Anaya

Attorney General of New Mexico

Supreme Court Bldg.

P.O. Box 2246

Sante Fe, New Mexico 97501

Raymond C. Simpson

2032 Via Visalia

Palo Verdes Estates, CA 90274

Terry Noble Fiske

1200 American National Bank
Bldg.

818 - 17th Street

Denver, Colorado 80302

Donald L. Clark

County Counsel

1600 Pacific Highway, Room 355

San Diego, California 82101

John W. Witt

County Attorney

202 C. Street

Mail Station 3A

San Diego, CA 92101

"Donald D. Stark

2061 Business Center Drive . -
Suite 201 -
Irvine, Californja 92715
Robert B. Hansen

Attorney General of Utah.

" State Capital Bldg.

Salt Lake City, Utah 84114

R. L. Knox, Jr.

Chief Counsel

Horton, Knox, Carter & Foote
Law Building, Suite 101 -
895 Broadway

El Centro, CA 92243

James V. LaVelle

Deputy Attorney General
State Mailroom Complex
Las Vegas, Nevada 89158

Roy H. Mann

601 South Main Street
P. O. Box 1447

Corona, California 91720

Burt Pine

City Attorney

Degartment of Water & Power
111 N. Hope Street
P.0.Box 111

Los Angeles, CA 90012
Maurice C. Sherrill

General Counsel

3737 Main Street, Suite 1020
Riverside, CA 92501

Carl Boronkay

Richard Gerber

P. O. Box 54153

Terminal Annex

Los Angeles, CA 90054

Tom Fredericks

941 Pearl Street

Boulder, CO 80302
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Copies to:

For the United States: _
MEssgs. Scort B. McELroy, MyLES E. FLINT and Tom W.
EcHOHAWK, Assistant Attorneys General; and MRr. Louis F.
CLAIBORNE, Deputy Solicitor General, United States
Department of Justice, Washington, D.C., 20530.

For the Metropolitan Water District of Southern .
California: : :
Messrs: CArL BoronkAY and RicHARD PAUL GERBER, 1111
Sunset Boulevard, Box 54153, Los Angeles, California,
90054. S

For the State of California: S
ATTORNEY GENERAL GEORGE DEUKMEJIAN by MR. DouGLAS
B. NoBLE, Deputy Attorney General, 3580 Wilshire
Boulevard, Tishman Building, Suite 600, Los Angeles,
California, 90010. '

For the City of Los Angeles, California:
Crry ArtornEY BurT PINES by MR. GILBERT W. LEE,
Deputy City Attorney, 111 North Hope Street, Fifteenth
Floor, Los Angeles, California, 90051.

For the Coachella Valley County Water District:
JUSTIN M. McCarthy, Redwine & Sherrill, 3737 Main
Street, Suite 1020, Riverside, California, 92501.

For the City of San Diego, California:
Crry ATToRNEY Joun W. WrrT by MRr. Curtis M.
Firzpatrick, Senior Chief Deputy City Attorney, 202 C
Street, Mail Station 3A, San Diego, California, 92101.

For the Fort Yuma Quechan Indian Tribe:
Mr. Ravmonn C. Sivpson, 2032 Via Visalia, Palos Verdes
Es_'tateS, California, 90274; and MR. RoBERT J. KILPARTRICK,
Kll.p atrick, Clayton, Meyer & Madden, 200 Pine Avenue,
Suite 606, Long Beach, California, 90801.
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For the Colorado River Indian Tribe:
Mgessrs: JoOHN J. MULLINS, JR. and MRr. Ep IMATANI,
Gorsuch, Kirgis, Campbell, Walker and Grover, 1200
American National Bank Building, 818 17th Street, Denver,

Colorado, 80202; and by Mr. BrRyaN FREEMAN, Parker,
Arizona.

For the Fort Mohave Indian Tribe:
MR. DanigL H. IsraeL, Dechert, Price & Rhoads, 717 17th
Street, Suite 1760, Denver, Colorado, 80202; and Mr.

TromAs W. FREDERICKS, 941 Pearl Street, Boulder,
Colorado, 80302.

For the Cocopah and Chemehuevi Indian Tribes:
MR. LAWRENCE A. ASCHENBRENNER, 1712 N Street NW,
Washington, D.C. 20036.

For the State of Nevada:
ATTORNEY GENERAL RicHARD BrYAN by MR. JaMES V.
LAVELLE, Deputy Attorney General, 4220 Maryland
Parkway, Las Vegas, Nevada, 89019.
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