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GLOSSARY OF SELECTED TERMS

An “acre foot” is that quantity of water that will cover
an acre of land to the depth of one foot. It is the equiv-
-alent of 43,560 cubic feet. It is common to refer to a
right to a specified number of acre feet in a water year
or during an irrigation season.

One “second foot” of water equals 1.98 acre feet of
water per day and 722.7 acre feet per year.

A “call” is a demand made by or on behalf of senior
water appropriators requiring the holders of more junior
appropriation rights to refrain from diverting and using
water until the senior’s prior rights have been met.

There will be many references to the priorities, require-
ments, and supplies of “canals.” In such instances the
word “canal” is used as representative of the lands under
or served by the canal.

“Consumptive use” refers to the water lost by evapora-
tion and transpiration in the course of diversion and use.
It is represented by the difference between the water di-
verted and that which returns to the stream.

“Instream use” refers to nondiversionary use by leaving
water in the stream to support wildlife, recreational and
other values served by the natural stream environment.

“Irrigation requirement” is the quantity of water (in-
cluding unavoidable waste), exclusive of precipitation,
that is required for crop production.

“Irrigation season” is used in this Report, as defined
in the decree, to include the months of May through Sep-
tember during which irrigation deliveries are made to
lands in the North Platte Basin.

“Natural flow” or “direct flow” refers to all water in a
stream except that which comes from storage water
releases.

()
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The western law of “prior appropriation” is the body
of water law adopted widely by arid western states, in-
cluding Colorado, Wyoming and Nebraska, under which
water rights are administered on a priority of appropria-
tion basis with senior water rights holders being entitled
to receive their entire requirements before more junior
rights come into priority.

“Return flow” is the residual which returns to a stream
of water which has been diverted and used. It may be
“visible” or “invisible” depending upon whether it takes
the form of surface flows or underground percolation.

“Second foot” is an abbreviated expression for “one
cubic foot per second of time.” It is a unit of measure-
ment of the flow of water.

The term “‘storage water”, as applied to releases from
reservoirs owned and operated by the United States, is
defined as any water which is released from rservoirs for
use on lands under canals having storage contracts in
addition to the water which is discharged through those
reservoirs to meet natural flow uses permitted by this
decree.

“Water year” as used herein means the twelve months
between and including October 1 of each year and Sep-
tember 30 of the following year. This is the water year
of Nebraska, Wyoming and Colorado, and is the standard
water year employed by the United States Geological
Survey.
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1. OVERVIEW OF THE CASE

This interstate water controversy first came before the
Supreme Court in October, 1934, when the State of
Nebraska filed a bill against the State of Wyoming alleg-
ing violations of the western water law rules of priority
of appropriation on the North Platte River. The State of
Colorado was impleaded as a defendant, and in 1938 the
United States was granted leave to intervene.! Sixty years
later, these four parties are again before the Court in a
renewed effort to sort out their competing claims to North
Platte waters.

1 That earlier case is referred to in this Third Interim Report as
“the original proceedings.”
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The original proceedings concluded in 1945 when the
Court, after nearly a decade of litigation before Special
Master Michael J. Doherty, issued an opinion and a
decree equitably apportioning the waters of the stream.”
The polestar of the decree is its proportionate allocation
of natural flows during the irrigation season in the
“pivotal” reach of the North Platte between the Guernsey
Reservoir and Dam in Wyoming, approximately forty
miles upstream of the Wyoming-Nebraska state line, and
the Tri-State Diversion Dam in Nebraska, approximately
one mile downstream of the state line. Paragraph V of
the decree apportions seventy-five percent of the natural
flow in that reach to Nebraska and twenty-five percent to
Wyoming. The Court expressly retained jurisdiction at
the foot of the decree in order to respond to changed
circumstances.’

On October 7, 1986, Nebraska petitioned the Court
under the reopener clause to enforce the decree and for
injunctive relief.* Seeking redress for alleged “current and
threatened harm to [her] apportionment pursuant to the
terms of the Decree,”® Nebraska invoked, among other

2 Nebraska v. Wyoming, 825 U.S. 589 (1945), modified, 345 U.S.
981 (1953) (the “original opinion” and the “decree”).

8 Paragraph XIIT of the decree (the “reopener clause”) states
in part: "
Any of the parties may apply at the foot of this decree for its
amendment or for further relief. The Court retains juris-
- diction of this suit for the purpose of any order, direction, or
modification of the decree, or any supplementary decree, that
may at any time be deemed proper in relation to the subject
matter in controversy,

Nebraska v. Wyoming, 325 U.S. at 671.

. ¢ Petition for an Order Enforcing Decree and for Injunctive
Relief (Oct. 6, 1986) (“Neb. 1986 Pet.”) (Docket Item No. 1).
References to the docket items of this original record are included
in footnotes.

5 Brief in Support of Motion for Leave to File Petition for an
Order Enforcing Decree and for Injunctive Relief (Oct. 6, 1986)
(“Neb. 1986 Br. in Support”) at 4 (Docket Item No. 1).



provisions, Subparagraph XIII(c) of the reopener clause
which contemplated possible future relief on “[t]he ques-
tion of the effect of the construction or threatened con-
struction of storage capacity not now existing on tribu-
taries entering the North Platte River between Pathfinder
Reservoir and Guernsey Reservoir.” The Court on Janu-
ary 20, 1987, granted Nebraska leave to file her 1986
petition challenging proposed water development proj-
ects on Wyoming tributaries, including the Laramie River
and Deer Creck, both of which have historically con-
tributed significant flows to the pivotal reach.® Nebraska
also pleaded an issue concerning the storage priority of
four reservoirs in Nebraska known as the Inland Lakes
that has since been resolved by the Court in her favor
and in favor of the United States.”

Wyoming filed her answer and counterclaim on March
18, 1987, which the Court accepted for filing on April
20, 1987.° Wyoming’s counterclaim alleged that Nebraska

8 Nebraska v. Wyoming, 479 U.S. 1051 (1987).

70On April 20, 1993, the Court held that the decree authorizes the
federal Bureau of Reclamation to continue its longstanding diver-
sion and storage practices in the Inland Lakes, four off-channel
reservoirs in Nebraska, served by the Interstate Canal which diverts
from the mainstem at the Whalen Diversion Dam in Wyoming.
The Court determined that the Inland Lakes share the December 6,
1904 priority date of the original components of the Bureau’s North
Platte Project. Pursuant to that priority, the Bureau may divert
and store 46,000 acre feet of water in the Inland Lakes during the
non-irrigation season. Inland Lakes storage water may be tempo-
rarily stored in the Guernsey and Glendo Reservoirs for later de-
livery to the Inland Lakes. Nebraske v. Wyoming, 113 S. Ct. 1689,
1697 (1998). The Inland Lakes issue itself is now out of the case,
although Wyoming’s administration, under state law, of the Inland
Lakes priority relative to the priority of the proposed Deer Creek
Project remains as a possible issue to be resolved in this case.

8 Wyoming Answer to Petition, Motion for Leave to File Counter-
claim and Counterclaim (Mar. 18, 1987) (respectively, “Wyo. 1987
Answer,” “Wyo. 1987 Counterclaim”) (Docket Item No. 5).

9 Nebraska v. Wyoming, 481 U.S. 1011 (1987).
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is circumventing the decree by demanding and diverting
water from irrigation canals at and above the Tri-State
Dam in excess of the “present beneficial use requirements
of the Nebraska lands entitled to water from those canals
under the Decree” *® and by demanding natural flow and
storage water from sources above Tri-State Dam and
diverting it for unrecognized and vnauthorized uses below
Tri-State Dam. The latter claim is based upon the Court’s
determination in 1945 that Nebraska’s canals diverting
downstream of Tri-State Dam were adequately served by
return flows and other local supplies and, therefore, were
not entitled to call on upstream flows from Colorado and
Wyoming for irrigation uses. Wyoming also alleged that
Nebraska was using Glendo Reservoir storage water for
non-irrigation uses and uses outside the North Platte
Basin in western Nebraska.™

Following years of extensive discovery and motions on
various matters, including two rounds of summary judg-
ment motions,” the Court in 1993 issued its opinion

10 Wyo. 1987 Counterclaim at 8 (Docket Item No, 5).
1114, at 8-9.

12 The procedural history of the case is set forth in more detail
below. See infra pp. 20-33. 1 have filed two previous interim reports.

On June 16, 1989, I filed my First Interim Report recommending
that five pending motions for intervention be denied and that
Wyoming’s September 11, 1987 motion for summary judgment on
the issues in the case be denied without prejudice. First Interim
Report of Special Master (June 14, 1989) (“First Interim Report”)
(Docket Item No. 140). The Court received and filed the report
without inviting exceptions at that time. Nebraska v. Wyoming,
492 U.S. 903 (1989).

I filed my Second Interim Report on April 9, 1992, recommend-
ing that the Court: (i) deny all of the renewed motions for inter-
venton; (ii) grant summary judgment for the United States and
Nebraska that the Inland Lakes have the same December 6, 1904,
priority date as the other original components of the Bureau of
Reclamation’s North Platte Project to divert 46,000 acre feet of
storage water to the Inland Lakes during the non-irrigation season,
with temporary storage in Guernsey and Glendo Reservoirs; (iii)
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eliminating two issues from the case,®™ explicating the
remaining issues, setting forth the standards for the exer-
cise of its original jurisdiction in this case and the stand-
ards for securing relief, enforcing or modifying rights
under the decree, and describing the scope of these pro-
ceedings.

Further discovery and an exercise undertaken at my
request, during which Nebraska prepared a memorandum
concerning Wyoming’s present and proposed developments
on the Laramie River ** and Wyoming prepared a memo-

grant judgment for Nebraska that, under Paragraph V of the
decree, Nebraska is free to allocate her share of the North Platte
waters as she sees fit, and that while Paragraph IV limits the ex-
tent to which Nebraska canals diverting from the mainstem may
prevent federal reservoirs from storing water in Wyoming, that
paragraph does not restrict the actual quantities of water those
canals can ultimately divert; and (iv) deny all other motions for
summary judgment. The Court overruled the parties’ exceptions
to the First and Second Interim Reports. Nebraske v. Wyoming,
118 S. Ct. at 1689, 1701.

13 The Inland Lakes issue was resolved by the 1993 opinion.
See supra mote 7. The Court also ruled that paragraph V of
the decree does not impose absolute ceilings on diversions by
Nebraska canals taking from the pivotal reach. The Court held
that, under Paragraph V, “Nebraska is free to allocate its share
among its canals as it sees fit.” Nebraska v. Wyoming, 118 S. Ct.
at 1701. The Court also held that Paragraph IV does not restrict
the actual quantities of water the Nebraska canals may divert under
the decree; it simply limits the extent to which Nebraska canals
diverting in the mainstem may prevent federal reservoirs from
storing water in Wyoming under the junior Wyoming priorities of
those reservoirs. Id. at 1700.

14 Nebraska’s Memorandum on the Status of the Laramie River
Claims (Nov. 12, 1993) (“Neb. Laramie Memo.”) (Docket Item
No. 591). Nebraska described and developed her injury claims
respecting proposed Wyoming developments on the Laramie, in-
cluding the proposed Corn Creek Irrigation Project (a surface
water diversion system, a pump station, a low water diversion
weir, a 15,000 acre foot reservoir and a water distribution pipe-
line) (id. at 22-26) ; the Goshen Irrigation District’s new diversion
from the Laramie (riew permanent higher capacity pumps to re-
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randum describing her present and intended administra-
tion of water rights in the North Platte Basin,” led to
the current petitions filed by Nebraska and Wyoming on
February 18, 1994 proposing amendments to the plead-
ings.

On March 21, 1994, the Court referred the petitions
of both states to me for my recommendations.® If
Nebraska’s petition is granted, her amended pleadings
would supersede and replace her original 1986 pleadings
and also the amendments proposed by Nebraska in 1991,
which the Court earlier referred to me.* Similarly, Wyo-
ming’s proposed amended pleadings, if granted, would
replace her 1987 counterclaim. The amendments pro-
posed by the two states address additional concerns that
have arisen as a result of the Court’s 1993 opinion and

place a low capacity pump) (id. at 26-35); groundwater develop-
ment on the Laramie (a table provided by Nebraska suggests that
from 1945 to 1992, acreage irrigated by groundwater increased
from 12 acres to 6,749 acres) (id. at 36) ; and several water projects
on the Laramie (id. at 40-44).

15 Wyoming Memorandum Describing the Administration of
Water Rights in the North Platte Basin (Sept. 17, 1993) (Wyo.
Water Admin. Memo.”) (Docket Item No. 565).

18 Nebraska v. Wyoming, 114 S. Ct. 1290 (1994). By that order
the Court granted Nebraska’s and Wyoming’s joint motion request-
ing that their proposed pleading amendments be filed with me for
my recommendations. See Nebraska’s and Wyoming’s Joint Motion
to Refer Motions for Leave to File Amended Pleadings to the
Special Master for His Recommendation (Feb. 18, 1994) (Docket
Item No. 625). The United States filed a brief stating that it did
not oppose the Nebraska and Wyoming joint motion to refer even
though it did have “serious reservations about the proposed
amended pleadings to the extent they would lead to unnecessary or
open-ended expansion of this litigation.” Brief for the TUnited
States on Joint Motion by Nebraska and Wyoming to Refer to
Special Master Their Motions for Leave to File Amended Plead-
ings (Mar. 16, 1994) (“Brief for the United States”) at 9 (Docket
Item No. 628).

17 Nebraska v. Wyoming, 113 S. Ct. 1689 (1993).
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as a result of discovery and learning in the case to date.
The Court’s ruling on the proposed amendments will
shape the issues for final trial preparation.

As with the 1986 Nebraska and 1987 Wyoming peti-
tions for leave to file, the 1994 petitions have been fully
briefed, this time initially before me in accordance with
the Court’s referral. The briefs, transcripts of proceed-
ings, and other materials in the record that are now before
the Court enable the Court to dispose of the petitions
whether or not the Court agrees with my recommenda-
tions.” Following a complete round of briefing and sup-
plemental briefing on the important groundwater pump-
ing issue, I held a two-day hearing in Denver, Colorado
on July 26 and 27, 1994.® Prior to that hearing I ad-
vised the parties and amici of my tentative recommenda-
tions,” and they were afforded full opportunity during
the hearing to contest or support those tentative recom-
mendations. In view of the full opportunity that has been
afforded to respond to my recommendations and the full
written record that is available to the Court, I respect-
fully suggest, in the interest of expedition, that the Court
consider disposing of the Nebraska and Wyoming peti-
tions without calling for exceptions.

Both in 1945, when the Court set forth the test for
taking jurisdiction in the original proceedings,” and in
1993 when the Court set forth its interpretation of the

18 The Court did not hold a hearing in 1987 on whether to grant
leave to file the initial pleadings in the case.

19 July 26, 1994 Transcript and July 27, 1994 Transcript (Docket
Item No. 688).

20 Fourteenth Memorandum of Special Master atfached to memo-
randum from Sa0ne B. Crocker, Assistant to Special Master, to
Distribution List (July 12, 1994) (Docket Item No. 677).

21 That test is essentially whether the demands on the stream
exceed the supply, that is whether it is overappropriated. Nebraska
v. Wyoming, 825 U.S. at 610.
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scope of the 1986 and 1987 pleadings,® the Court estab-
lished the basis for taking jurisdiction of the North Platte
controversies. Consonant with those foundations, I am
recommending in this report that the Court largely grant
the motions of both Nebraska and Wyoming to amend
the pleadings with two major exceptions which are dis-
cussed at length below.

The decree presaged a period of more than forty years
during which none of the parties came back to the Court
to complain. It has become apparent during the current
proceedings that the alleged problems caused by changed
conditions on the North Platte, and especially by increas-
ing demands from a greater array of interests, have
greatly magnified the complexity of the controversies. I
have, therefore, come to appreciate that the scope of is-
sues addressed in this proceeding must be broader than
those considered between 1934 and 1945 and even those
specifically spelled out in the 1986 and 1987 pleadings.
A broader scope now will afford greater prospects for
another long litigation-free period.

II. HISTORY OF THE CASE
A. The Original Proceedings

During the original proceedings, the issues that the
litigating states and the United States put before the
Court involved mainly competing irrigation uses,” and

» 22 Nebraska v. Wyoming, 118 S. Ct. at 1695. The parties may
seek both to enforce and modify the decree, although the standards
of proof differ.

23 During the original proceedings, Special Master Doherty noted
the critical need of irrigation to agriculture in Colorado, Wyoming
and western Nebraska:

Generally speaking, it may be said that the entire North Platte
basin in Colorado and Wyoming is strictly arid, so that no
considerable agriculture is possible without irrigation. Ne-
braska, on the other hand, from west to east along the North
Platte and Platte Rivers, divides roughly into three zones, the
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the decree, accordingly, centers on the irrigation season
from May Ist to September 30th each year.** Municipal
and industrial uses were secondary, and, since none of the
now highly relevant federal environmental laws were in
effect at that time, the important wildlife resources in the
Big Bend reach in central Nebraska were entirely un-
accounted for.* Relative to irrigation, other uses have
become more significant since 1945, including wildlife
habitat, water-cooled electric power production, and mu-
nicipal, industrial and recreational uses.

The Court in 1945 expressly selected the principle of
proportionate allocation as the basis for the equitable
apportionment of the North Platte’s natural flows in the
pivotal reach, and it allocated those flows seventy-five
percent to Nebraska and twenty-five percent to Wyoming.

western third being arid to semi-arid, where irrigation is in-
dispensable to the type of agriculfure carried on, the middle
third being sub-humid, where some crops can be raised with
reasonable success without irrigation, but where lack of irri-
gation would seriously limit diversification, and the eastern
third, which is sufficiently humid to render irrigation eco-
nomically unjustified. . . . These belts or zones tend to move
eastward in dry periods and westwards in wet cycles.

Report of the Honorable Michael J. Doherty, Special Master (1944)
(“Doherty Report”) at 26.

24 There are some exceptions to the irrigation season focus, in-
cluding, but not limited to: year around limitations in the stream’s
high mountain reaches constraining Colorado (decree Paragraph
I), and Wyoming (decree Paragraph II). Decree Paragraph I(c)
also enjoins Colorado from exporting more than 60,000 acre feet
of water out of the North Platte basin in any consecutive ten-year
period. Storage also takes place in the Inland Lakes in Nebraska
during the off-irrigation season.

25 There are over 200 species of birds that live or migrate in the
Central Platte valley. It has over fifty mammals in its habitat,
about a dozen amphibians and reptiles and over sixty species of
fish in the river. In addition, the flood plain supports a wide variety
of trees, shrubs, vines, grasses, sedges and herbs, many of which
rely on the wetlands and prairie areas in the basin. See Paul A.
Johnsgard, The Platte: Channels In Time 97-139 (1984).
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The method of proportionate allocation was recommended
by Special Master Doherty, and the Court adopted the
Master’s recommendation expressly rejecting Wyoming’s
contention for a fixed, mass allocation to Nebraska. The
Court stated: “We have carefully considered these con-
tentions of Wyoming and have concluded that they do
not warrant a departure from the method of allocation
proposed by the Special Master.” *

The decree expressly recognizes some priorities across
state lines.” For the rest, the decree imposes certain in-
junctions against Colorado and Wyoming in order to pro-
tect downstream equities, establishes certain priorities
among federal reservoirs and between senior canals divert-
ing in the pivotal reach and the federal reservoirs, and
addresses several water administration issues.”® While the
decree apportions only natural flow waters, it contains
some provisions limiting storage in the upper reaches in
Colorado and Wyoming and also limiting transbasin di-
versions by Colorado.®

28 Nebraska v. Wyoming, 825 U.S. at 626-27. See also Doherty
Report at 113-14. Special Master Doherty noted (although a mass
allocation had been adopted in the apportionment of the Laramie
River between Wyoming and Colorado) :

[t]hat there is here no such possibility is conceded. The im-
possibility is strongly emphasized by Nebraska’s Exhibit 432,
which shows that the priorities on the main river fall into 113
different brackets or categories alternating among the three
states and presenting insuperable difficulties to any attempt
to make corresponding mass allocation of water. Even though
priorities below Tri-State Dam be eliminated, the difficulty
would still be prohibitive.

27 See, e.g., decree Paragraph IV. See also infro note 29.

28 The North Platte River decree, as modified in 1953 by the
Glendo stipulation among the parties, is at Appendix C.

29 For the purposes of the pending petitions to amend the plead-
ings, significant elements of the decree include the following:
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B. Changed Conditions

The physical history of the river and the new claims
for wildlife resulting from federal environmental legisla-
tion passed since 1945 provide an important backdrop

NATURAL FLOW WATERS

® There is a proportionate allocation of the natural flows in the
pivotal Guernsey Dam to Tri-State Dam section during the
May 1st to September 30th irrigation season—seventy-five
percent to Nebraska and twenty-five percent to Wyoming.
Decree Paragraph V.

® Nebraska has the right to designate intrastate the share
apportioned to the Nebraska State Line Canals for use on the
Nebraska lands served by those canals at the state line.
Decree Paragraph V.

® The decree establishes certain key interstate priorities. Decree
Paragraph IV. The 1945 Court explained that:

The combined storage capacity of the North Platte and
Kendrick projects is equal to 175 per cent of the long-
time annual average river run-off of the river at Path-
finder. We have here storage capacity in excess of the
practicable limits of a dependable supply as that term
has hitherto been construed. . ..

. . . [Alny allocation between Wyoming and Nebraska,
if it is to be fair and just, must reflect the priorities of
appropriators in the two sfates. Unless the priorities of
the downstream canals senior to the four reservoirs and
Casper Canal are determined, no allocation is possible.

Nebraska v. Wyoming, 325 U.S. at 626-27 (citation omitted).

STORAGE WATER

® Storage water is not apportioned by the decree and is to be
distributed by the owners of storage water rights “in accord-
ance with any lawful contracts.” Decree Paragraph VI.

® The decree does not affect the ownership or operation by the
United States of the various federal facilities including storage
reservoirs and works. Decree Paragraph XII.

® Year around storage limitations are issued against Colorado
(decree Paragraph I(b)) and Wyoming. Decree Paragraph

II(b).
[Continued]
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for understanding the motions to amend the pleadings,
especially Count IV of Nebraska’s 1994 motion. Alleged
structural changes to the river’s geomorphology and the

29 [Continued]

® The decree defines priorities across state lines for the federal
reservoirs in Wyoming. Decree Paragraph III. Pursuant to
the Reclamation Act, 43 U.S.C. §8§ 372, et seq., the federal
Bureau of Reclamation operates the North Platte and Kendrick
Projects on the river. (See First Interim Report at Appendix
A for a detailed explanation of the projects.) All of the federal
reservoirs in Wyoming are junior to the senior appropriators
of Nebraska lands supplied by the French Canal and by the
State Line Canals diverting at and near Tri-State Dam. Decree
Paragraph IV.

® Not more than 40,000 acre feet of the natural flow of the
stream and its tributaries “which cannot be stored in up-
stream reservoirs under . . . this decree” may be stored in
Glendo Reservoir during a water year in addition to evapora-
tion losses. Decree Paragraph XVII(b).

® Never more than 100,000 acre feet of storage water may be
held in Glendo Reservoir at any one time, “including carryover
storage,” except for flood water or water restored in Glendo
Reservoir that was originally stored in Pathfinder Reservoir.
Decree Paragraph XVII(b).

MUNICIPAL USES

® The decree “shall not affect or restrict the use or diversion of
water . . . for ordinary and usual domestic, municipal and stock
watering purposes and consumption.” Decree Paragraph X.
I see the proper interpretation and application of Paragraph X
as a particularly vexing issue as did the Court in its 1993
opinion. See Nebraska v. Wyoming, 118 S. Ct. at 1699 (“We,
too, are troubled by Paragraph X”).

TRANSBASIN DIVERSION LIMITATION

® Colorado may export no more than 60,000 acre feet of water
in any consecutive ten-year period. Decree Paragraph I(c).

ADMINISTRATION OF THE DECREE

® Daily flow computations are required. Decree Paragraph V.

® A formula is provided (adopted from a United States exhibit)
to measure evaporation and transportation (river carriage)
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wildlife claims are urged by some of the parties and
amici -as new conditions for the Court’s consideration.
Paragraph XIII(f) of the decree specifically provides for
reopening the decree for “[alny change in conditions
making modification of the decree or the granting of
further relief necessary.” Further, Paragraph XIII(c) of
the decree provides that the decree may be reopened to
examine questions related to new or proposed new storage
capacity on tributaries between Pathfinder Reservoir and
Guernsey Reservoir.

The source of the North Platte’s headwaters is early
summer snow melt above Pathfinder Dam which produces
run-off to the stream’s main tributaries in Colorado and
in Wyoming. Because of Paragraph XIII(c), the decree’s
provisions concerning tributaries downstream of Pathfinder
Dam, the major component of the North Platte Project,
are central to this case.®* The basis for Nebraska’s pro-
posed amendments to its pleadings is that “current and

losses unless Nebraska, Wyoming and the United States agree
to a modified formula. Decree Paragraph V.

® Construction of additional gauging stations may be required
if necessary at the Wyoming-Nebraska state line. Decree
Paragraph VII.

® Accurate recordkeeping is required, which must be available
for inspection at all times, of irrigated lands and storage by
Colorado and Wyoming and exportation by Colorado respect-
ing the higher river reaches governed by Paragraphs I and II.
Decree Paragraph IX.

REOPENER CLAUSE

® A broad reopener clause “for the purpose of any order, direc-
tion, or modification of the decree, or any supplementary decree,
that may at any time be deemed proper in relation to the sub-
ject matter in controversy,” decree Paragraph XIII, including
reopening the decree to deal with any change in conditions
making further relief necessary. Decree Paragraph XIII(f).

80 Maps of the North Platte River drainage basin are attached as
Appendices A and B.
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imminent actions” of Wyoming affecting tributary contri-
butions to the mainstem threaten to “upset the equitable
balance of the North Platte River established in the
Decree.” *

Moreover, Nebraska, and the United States and those
amici representing the wildlife interests have asserted at
various times during these proceedings that structural
changes have occurred in the river basin that affect wild-
life uses in downstream Nebraska. It is reasonable to
assume that, at least where the non-irrigation season
impacts of the issues already in the case are examined,
some evidence of those changes and their impact on the
critical habitat will be introduced.

In 1944, Special Master Doherty described the char-
acter of the stream thus:

From North Park the North Platte River is a
rapidly flowing stream which courses through a rela-
tively narrow valley until it reaches eastern Wyoming,
where it gradually broadens out, with accompanying
loss of velocity. Proceeding through western and
central Nebraska the channel becomes very wide,
ranging from 3,000 to more than 6,000 feet. Fre-
quently it divides into small channels separated by
sand bars or islands, and in times of low water the
stream becomes lost in the deep sands which form its
bed. In these stretches it has become familiarly char-
acterized as being “two miles wide and one inch
deep.” 32

The physical character of the North Platte River under-
went dramatic changes beginning with the federal Bureau

31 Nebraska’s Amended Petition for an Order Enforcing Decree,
for Injunctive Relief, and for Modification of the Decree to Specify
an Apportionment of the Natural Flows of the Laramie River
Below Wheatland and to Apportion the Unapportioned Natural
Flows of the North Platte River (Feb. 18, 1994), Count I {13
(Docket Item No. 623) ; Appendix D p. D-4.

82 Doherty Report at 19.
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of Reclamation’s construction of the large dams in the
early part of this century. Some of the parties and amici
suggest that there have been important additional changes
since 1945 that might need to be explored at trial in the
context of any relevant issues.

There appear to be several causes contributing to any
changes that may have occurred in the Platte basin. Some
of them—for example weather patterns 3*—are unrelated
to the problems that form the basis for this litigation, but
most of them are implicated in the issues being explored.
Changes in administration and wusage patterns have
allegedly affected flows and stream geomorphology. Many
such developments or proposed projects are issues in this
case. Changes in the way a state administers water under
state law can affect the yield of the river,** as can the

38 Climatic conditions, particularly rainfall and snowfall, affect
the shape of the river dramatically. See, e.g., Doherty Report at 7
(“In 1930 began a period of extraordinary drouth [sic] in the
entire North Platte and Platte River Valleys which has since con-
tinued and which has been accompanied by severe shortages of
water throughout the three states. This was undoubtedly one of
the main factors in the precipitation of the present litigation.”)

3¢ Tn the original proceedings, Nebraska complained of several
Wyoming water administration practices. They were not specifically
enjoined by the decree, however, and continue today. For example,
Wyoming Statutes prohibit the regulation of water on the river in
the absence of a call. Wyo. Water Admin, Memo. at 5-7 (Docket
Item No. 565). Nebraska also complained about the practice in
Wyoming of allowing irrigation diversions of more than one acre
foot per second per seventy acres, a practice that continues since
the 1945 decree. Wyoming state law has expanded this practice of
excess diversions to include irrigation water rights with prior-
ity dates between March 1, 1945 and March 1, 1985, Id. at 11.
Wyoming also continues not to observe stream-wide priorities and
instead administers the stream by sections. Id. at 13-18. Further,
“[e]onsistent with Wyoming’s practice of not regulating tributaries
for the mainstem or imposing any form of regulation without a
call, Wyoming had not [before 1945] regulated diversions of junior
appropriators for the benefit of Pathfinder.” Id. at 18-19. This
practice has also continued. Id. at 20.
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exportation of water out of the North Platte Basin.*® At
trial, it is likely that evidence will be introduced respect-
ing several other factors that may be shown to have
affected drainage patterns in the North Platte River basin,
including groundwater depletions, changes in usage pat-
terns, changes in the character of irrigation and geo-
morphic changes.*® The North Platte River has been
intensely managed over the past century, inevitably caus-
ing permanent changes to the streambed.

Such changes have allegedly had an impact on wildlife
habitat, especially in the Big Bend reach in central
Nebraska. Traditionally, there were significant flow vari-
ations that served to maintain the character of the stream.
The summer saw low flows after spring floodings which
“carried a great deal of sediment from the sandy stream-
bed, and carved new, braided river channels.”® These
flow variations served to maintain the wide, shallow, and
unvegetated character of the streambed. The annual
scouring away of the vegetation was important to main-
tain the predator-free zones on the river for wildlife
protection. It also appears that the river has become a
much narrower and deeper channel than it was formerly,
with semi-permanent islands and sandbars in its center
that are no longer regularly scoured by the annual flood-
ing that used to occur,*® and that this has also allegedly
had a negative impact on wildlife habitat.

85 Only Colorado exports water from the North Platte drainage
basin and its exportation is limited by the decree to no more than
60,000 acre feet in any ten-year period. See Decree Paragraph I(c).

36 See generally Richard A. Simms, et al., Interstate Compacts
and Equitable Apportionment, 34 Rocky Mtn. Min. L. Inst. § 23.01,
§ 23.08, at 23-25 to 23-26 (1988).

37 Memorandum of Platte River Trust in Support of Motion for
Leave to Intervene (Mar. 20, 1987) at 16 (Docket Item No. 7).

88 See generally Paul J. Currier, et al., Migratory Bird Habitat
on the Platte and North Platte Rivers in Nebraske 93-98, 108-114,
119-120 (1985).
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Because several key federal environmental laws had
not been enacted at the time of the original proceedings,
those statutes and the wildlife uses they recognize may
also come before the Court now as changed conditions.
The Big Bend reach of the stream in Nebraska is now
subject to the operation of several federal statutes such
as the Endangered Species Act of 1973 * and the Na-
tional Environmental Policy Act of 1969.* Indeed, amicus
The Platte River Whooping Crane Critical Maintenance
Trust (“The Platte River Trust”) has asserted that the
1945 decree is “not an equitable apportionment because
it does not account for the wildlife needs of the habitat.”

I suggested in the Second Interim Report that applicable
federal laws might result in the Court on occasion “quali-
fy[ing] a state’s apportionment with a proviso that the
granting of the apportionment does not remove the need
to comply with federal environmental laws, or cautioning
that the state’s apportioned share might have to remain
in the stream to the extent instream flows are needed to
safeguard environmental values protected by these
laws.”

From the start, the potential wildlife issues in this case
have sharply divided the parties and the amici. Amici
National Audubon Society (“Audubon”) and The Platte
River Trust have consistently maintained that, although
the Supreme Court may not be the ideal forum for the
development of wildlife issues, it is the only forum that
can look at the overall situation rather than at each
project, development or license independently and that,

39 16 U.S.C. §§ 1531, et seq.
40 42 U.S.C. §§ 4321, et seq.

41 July 26, 1994 Transcript at 137 (Ms. Davis for Platte River
Trust) (Docket Item No. 688). See Second Interim Report at 6
n.10 (Docket Item No. 463) for the background of The Platte
River Trust.

42 Second Interim Report at 107 n.116 (Docket Item No. 46R).
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therefore, it alone can ensure that sufficient water is
delivered downstream to supply the needs of wildlife.

Colorado and Wyoming, on the other hand, have stead-
fastly opposed any allocation of water for wildlife needs,
or even the introduction of evidence on the instream flows
needed to protect wildlife values, insisting that wildlife
issues are better served in other forums and through other
mechanisms, such as the governors’ and the Secretary of
the Interior’s current wildlife recovery program initiative,*
and consultation with the federal Fish and Wildlife Service
pursuant to the Endangered Species Act, and cooperation
between the Environmental Protection Agency and the
Army Corps of Engineers under the Clean Water Act.*

Nebraska invoked wildlife needs in central Nebraska
in both her 1988 and 1991 proposed amendments. Al-
though her motions were denied, Nebraska has persisted
in her attempts to have wildlife issues considered in this
proceeding in order to protect that equity and to spread
the burden of providing water for wildlife habitat.*®

The United States, viewing the river wearing two dif-
ferent-looking hats—Bureau of Reclamation and Fish and
Wildlife Service hats—expresses concern with wildlife
issues but steadfastly maintains the view that they are
best considered in other forums.**

43 See infra note 72 for a discussion of this program. See also,
e.g., Colorado’s Response to Nebraska’s Motion for Leave To File
Amended Petition at 3 (May 2, 1994) (Docket Item No. 645)
(“Through [the contemplated recovery] program . . . the parties
will be able to accomplish far more than the Court could grant as
relief in this proceeding.”).

44 33 U.S.C. §§ 1251, et seq.

45 For example, Nebraska’s current motion to amend the plead-
ings for an off-irrigation season apportionment keys on wildlife
issues.

46 See, e.g., July 26, 1994 Transcript at 146-47 (Ms. Patricia
Weiss for the United States) (Docket Item No. 688) :
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While 1 continue to believe that the time has not yet
come for a global non-irrigation season apportionment for
wildlife habitat and other uses,” I do not doubt that
wildlife issues must be considered in, and evidence of the
needs of these uses admitted into, this case in the context

[W]le heard quite a bit of discussion in the earlier arguments
on where, ch, where is the United States [on wildlife ques-

tions].
Well, it seems to us that we're everywhere. We're in the
FERC proceedings protecting . . . the needs of the habitat.

We're, of course, the initiators or at least in the middle of the
Memorandum of Agreement [among the three governors and
the Secretary of the Interior]. ... We have Section 7 con-
sultations going on all the time on the needs of the endangered
gpecies. . . . We have 404 permit proceedings that take into
account NEPA studies and also the needs of endangered
species. .

47 Nebraska, of course, disagrees and would like the Court pur-
suant to her proposed Count IV to provide for this equity through
an off-irrigation season apportionment. Amici The Platte River
Trust and Audubon also disagree. Not only do they regard the
upstream states’ participation in Secretary Babbitt’s initiative
described above as a delaying tactic rather than a genuine effort,
but they urge that “[w]ildlife in Nebraska is in serious trouble,”
July 26, 1994 Transcript at 109 (Mr. Berle for Audubon) (Docket
Item No. 688) and that “we are also in a situation where the
cumulative effect has been disastrous for the habitat.” July 26,
1994 Transcript at 142 (Ms. Davis for The Platte River Trust)
(Docket Item No. 688). These amici believe that the problem is
sufficiently bad to require an affirmative apportionment for wildlife.
The Platte River Trust has suggested that, indeed, the Court should
“back up the train” to be fair to wildlife:

‘We submit that the historic use is not acceptable to wildlife.
And that essentially, . . . where [you] . .. seem[] to be leaning
is a continued acceptance of the historic use as the existing
apportionment of the river.

July 26, 1994 Transcript at 137 (Ms, Davis for The Platte River
Trust) (Docket Item No. 688). Cf. New Jersey v. New York, 283
U.S. 836, 342 (19381) (Mr. Justice Holmes) (“A river is more than
an amenity, it is a treasure. It offers a necessity of life that must
be rationed among those who have power over it.”).
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of the controversies over the waters of the Laramie River
and Deer Creek. In the meantime, as I indicated in my.
Second Interim Report, federal environmental statutes
remain the law of the land and can be invoked as needed
to prevent interference with downstream flows necessary
to protect wildlife habitat.*®

C. The Current Proceedings

After the Court granted Nebraska leave to file her
1986 petition and Wyoming leave to file her 1987 counter-
claim, the case was referred to me ** essentially containing
the following issues: (1) five pending intervention mo-
tions; (2) the Inland Lakes issue; (3) tributary issues,
including (i) Laramie River issues (Grayrocks and Corn
Creek) and (ii) the Deer Creek issue; and (4) Wyoming’s
counterclaim issues.

1. Present Status of the 1987 Issues

a. Intervention Issues

The intervention motions were denied by the Court in
1993,% following the submission of my Second Interim
Report. All five would-be intervenors have been accorded
active amicus’ status since the start of these proceedings
and have participated in briefings, hearings, and status
conferences.™

The amici represent important interests and have added
substantial factual information and learning. Indeed, it
is contemplated that they may selectively be permitted
to introduce evidence at trial to develop certain issues.
Amici The Platte River Trust and Audubon represent the

48 Second Interim Report at 107 n.116 (Docket Item No. 463).
49 Nebraske v. Wyoming & Colorado, 483 U.S. 1002 (1987).
50 Nebraska v. Wyoming, 113 S. Ct. at 1694.

51 All of the amici have actively participated since then except
for the Nebraska Public Power District.
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wildlife interests. Amicus Basin Electric Power Coopera-
tive (“Basin FElectric”) operates the coalfired power
project served by the Grayrocks Dam and Reservoir on
the Laramie River.”® Amici Nebraska Public Power
District and Central Nebraska Public Power and Irriga-
tion District (“Central Nebraska”) are downstream water
users in Nebraska. Central Nebraska is the owner and
operator of Kingsley Dam, which impounds Lake Mc-
Conaughy in Nebraska, a two million acre foot storage
reservoir that has an important impact upon water sup-
plies for many water uses in Nebraska.

b. The Inland Laices Issue

As previously indicated, the Court fully disposed of
the Island Lakes issue in its 1993 opinion.®

c. Tributary Issues

(1) Laramie River Issues

The Court in 1993 determined that the Court’s 1922
Laramie River decree ™ apportioning the Laramie’s flows

52 See Second Interim Report at 6 n.10 (Docket Item No. 463).
Initially, I recommended denying Basin Electric intervention rights
primarily on the ground that its interests would be protected by
Wyoming as its parens patriae. During the course of these pro-
ceedings, it has become apparent that Wyoming and Basin Electric
have opposing interests on some key questions, notably the de-
liveries required to be made downstream all year around under the
1978 Grayrocks Settlement Agreement. It has also become apparent
that Nebraska and Basin Electric have certain identities of interest,
especially the notion of substantial injury to Nebraska on the
Laramie on account of upstream developments. Thus, I have re-
opened the door for Basin Electric to petition to intervene as a
party, but to date it has expressed contentment with its “position
as the roving child of various parens patriae.” July 27, 1994
Transcript at 230 (Mr. Weinberg for Basin Electric) (Docket Item
No. 688).

83 Nebraska v». Wyoming, 118 S. Ct. at 1696-97. See supra
note 7.

5¢ Wyoming v. Colorade, 259 U.S. 419, amended, 260 U.S. 1
(1922), vacated and new decree entered, 3563 U.S. 953 (1957).
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between Colorado and Wyoming “did not apportion all
the waters of the Laramie; it dealt only with flows down
to and including the Wheatland Project.”* The Court
further concluded that the 1945 Court “apparently ex-
pected that some Laramie water would contribute to the
natural flows available for apportionment in the pivotal
reach,” and did not “affirmatively apportion Laramie
flows to Nebraska.”® Thus, the Court in 1945 “did not
decide the fate of the excess Laramie waters.” **

In light of its Laramie rulings, the Court concluded
that Nebraska should come “forward with evidence suffi-
cient to establish that Corn Creek (or some other project
on the Laramie) poses a threat of injury serious enough
to warrant modification of the decree.” ™ Subsequent to
the Court’s 1993 opinion, I directed Nebraska to elaborate
on her alleged Laramie injury threats.®® Nebraska pro-
duced a memorandum on that subject,” which contained
sufficient facts concerning alleged injury to discourage
Wyoming from seeking summary judgment on that issue.
It is now accepted that this case will go to trial on the
question of whether actual and proposed developments on
the Laramie pose substantial injury threats to Nebraska.®

55 Nebraska v. Wyoming, 113 S. Ct. at 1698.
58 Id.
57 Id.

58 Id. at 1699. If Nebraska did not come forward with such evi-
dence, “summary judgment should be entered in favor of Wyoming.”
Id.

% Order of the Special Master (July 15, 1993) (Docket Item No.
555).

60 Neb. Laramie Memo. (Docket Item No. 591). See supra note 14.

61 See, e.g., United States Response to Nebraska’s Memorandum
on the Status of the Laramie River Claims (December 10, 1993)
(Docket Item No. 604) (the “described new uses for Laramie
River flows . . . have the potential for significantly, perhaps totally,
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(2) The Deer Creek Issue

In 1993 the Court declined to grant summary judgment
in favor of Wyoming that the proposed new storage res-
ervoir on Deer Creek was exempted from the decree’s
constraints by Paragraph X.*” That paragraph provides
that the decree “shall not affect or restrict the use or
diversion of water from the North Platte River and its
tributaries in Colorado or Wyoming for ordinary and
usual domestic, municipal and stock watering purposes
and consumption.” ® That provision, which was added
to the draft decree near the end of the original proceed-
ings, presents difficult interpretitive and practical issues.
At trial it may or may not be necessary to interpret
Paragraph X depending on whether Nebraska can prove
substantial injury and on whether Wyoming is able to
prove that Deer Creek qualifies as an ordinary and usual
municipal use. The parties and amici now accept that
the Deer Creek issues will proceed to trial.

d. Counterclaim Issues

The United States has commented that there appears
at this point to be “little, if anything, left” of Wyoming’s

depleting Laramie River inflows to the North Platte River”); see
also Basin Electric Cooperative’s Response to Nebraska’s Memo-
randum on the Status of the Laramie River Claims (December 9,
1993) at 2 (Docket Item No. 601) (“Nebraska has now made a
substantial showing that Wyoming has authorized . . . construction
by the Goshen Irrigation District of new diversion works. . .. It
is no longer undisputed that Wyoming is ‘not currently interfering
with’ the releases Basin Electric is obligated to maintain from
Grayrocks. ... .). Id. at 2 (citing Nebraska v. Wyoming, 113 S. Ct.
at 1698).

62 Nebraska v. Wyoming, 113 S. Ct. at 1692.

63 Nebraska v. Wyoming, 325 U.S. at 670. The Court was “trou-
bled by Paragraph X.” Nebraske v. Wyoming, 113 S. Ct. at 1699.
If literally applied as Wyoming urges, it could have far-reaching
and perhaps unintended implications for the decree’s apportion-
ment.
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1987 counterclaim after the 1993 opinion.** As a tech-
nical matter, however, the Court did not dispose of it.
In addition, as I interpret the 1987 counterclaim and the
1993 opinion, Wyoming may still litigate whether she has
been injured by excessive Nebraska upstream calls for
the benefit of irrigation diversions below Tri-State Dam
that were determined to have no “claim on water originat-
ing in Wyoming and Colorado.” *

Wyoming alleged in her 1987 counterclaim that Ne-
braska was violating the decree by demanding North
Platte flows for diversions by irrigation canals at and
above Tri-State Dam in excess of “the present beneficial
use requirements of the Nebraska lands entitled to water
under the Decree”; by demanding natural flow and storage
water from sources above the Tri-State Dam and divert-
ing those waters to unrecognized and unauthorized uses
below the Dam; and by using Glendo Reservoir water
outside of the basin of the North Platte River in western
Nebraska, for uses other than irrigation.*

The Court’s 1993 holding respecting those issues, espe-
cially the absence of absolute ceilings on canal diversions,
appears to have cut away much of the ground underlying
the first two elements of the counterclaim. The Court
held that Special Master Doherty’s calculation of the ir-
rigation requirements of the lands served by the canals in
the pivotal reach was undertaken only to determine the
“appropriate apportionment of the pivotal reach, not to
impose a cap on the canals’ total diversions, either in-
dividually, or cumulatively.” ¥ If Nebraska is free to
allocate her proportion of the natural flows as she sees

64 Reply Memorandum for the United States on Motions of Ne-
braska and Wyoming to File Amended Pleadings (May 16, 1994)
at 6 (Docket Item No. 658).

66 Nebraska v. Wyoming, 825 U.S. at 628.
66 Wyo. 1987 Counterclaim at 8-9 (Pocket Item No. 5).
67 Nebraska v. Wyoming, 113 S. Ct. at 1701.
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fit, then there no longer appears to be any tooth to the
Wyoming allegation that Nebraska violates the decree by
diverting part of her apportionment below Tri-State, un-
less calls by Nebraska are shown to be for the benefit of
irrigation diversions downstream of Tri-State Dam. Simi-
larly, if, as the Court also held, Paragraph IV of the
decree does not limit the absolute quantities of water
the canals may divert (but only limits the extent to which
Nebraska canals may stop the federal reservoirs in Wyo-
ming from storing pursuant to their junior priorities),
then again the irrigation requirements of Nebraska lands
served by the apportionment are not, as Wyoming con-
tinues to urge, a basis for setting a ceiling on Nebraska’s
apportionment.®

In any event, the counterclaims and cross-claims have
raised a factual and legal issue—whether Nebraska canals
have made excessive calls—which may be explored as
part of Wyoming’s defense to Nebraska’s claims if not as
part of her original counterclaim. To the extent that the
Court determines that any surviving aspects of Wyoming’s
counterclaim implicate concepts of beneficial use and
waste, Wyoming has declared that, if she is not permitted
to prosecute her proffered new counterclaim and cross-
claim on this issue, she will raise this issue as a defense
to the claims of Nebraska and the United States.®

- 68 See the discussion of Wyoming’s beneficial use theories, infre
note 151.

6% See July 27, 1994 Transcript at 299-300 (Mr. Cook for Wyo~
ming) (Docket Item No. 688).

Let me also suggest to you that proof of waste will be part
of Wyoming’s defense of Nebraska’s claimed need for new
restrictions regarding the Deer Creek or any other depletive
use they have now added to their list. . ..

Also, proof of . .. the Bureau of Reclamation’s inefficiency
and waste will be part of Wyoming’s defense to claims that
new restrictions are predicated on injury to Nebraska’s ap-
portionment of storage,



26
2. The Motions to Amend the Pleadings

Because the many considerations affecting the status of
flows and the stream are so complex, the 1945 decree—
despite the absence of litigation for over forty years—
turns out to have left open as many questions as it has
answered. Thus, today, almost eight years after the filing
of Nebraska’s 1986 petition, and after much learning
about the issues, the case comes before the Court on
motions to amend the pleadings in some significant re-
spects. The proposed amendments, if granted, have the
potential to change the shape of the decree significantly.

a. Nebraska’s 1988 Proposed Amendment

In 1988, Nebraska sought to amend her pleadings to
modify the decree to require each of the three states to
share the burden of providing instream flows necessary to
preserve critical wildlife habitat on the North Platte
River.” The Court denied that motion without opinion.™
Despite the Court’s denial of Nebraska’s 1988 petition,
wildlife habitat problems continue to present issues that
ultimately cannot be ignored in these proceedings.™

70 Motion to Amend Petition for an Order Enforcing Decree and
for Injunctive Relief (Jan. 11, 1988) (Docket Item No., 47).

71 Nebraska v. Wyoming, 485 U.S. 931 (1988).

72 Several of the parties and amici have urged for my considera-
tion materials in the record showing that, recently, in a similar
vein to what Nebraska sought in 1988, the Secretary of the Interior
has initiated a process with the governors of the three Platte Basin
“to restore fish and wildlife habitat along the central Platte River
in Nebraska.” See Letter from Daniel P, Beard, Bureau of Rec-
lamation, United States Department of the Interior to Dear Friend,
June 16, 1994 attached to record submission of the National
Audubon Society (July 21, 1994) (Docket Item No. 684). So far,
this process appears to have resulted only in a general goal stated
in a June 10, 1994 Memorandum of Agreement “to initiate the
development of a mutually acceptable Platte River Basin Endan-
gered Species Recovery Implementation Program.” See Memoran-
dum of Agreement for Central Platte River Basin Endangered
Species Recovery Implementation Program, June 10, 1994, attached



27

b. Nebraska’s 1991 Proposed Amendments

On October 9, 1991, Nebraska again sought leave to
amend her original 1986 petition to state three new
claims: Count I sought a global apportionment of the
presently unapportioned non-irrigation season natural flows
in the pivotal reach; Count II alleged decree violations
by Wyoming through the excessive use of natural flow
and groundwater for irrigation, depletion of storage water,
depletion of return flows and excessive consumption of
water on tributaries below Alcova Reservoir; and Count
I, for the first time requesting relief against the United
States, alleged that the United States was violating the
decree by “[clontracting for the use of Glendo Reservoir
water for other than authorized purposes.” ™

to record submission of the National Audubon Society (July 21
1994) (Docket Item No. 684). '

The promise of the project was on the same day undermined by
a letter from Colorado Governor Romer to Secretary Babbitt,
declaring that Colorado was not obliged by the Memorandum of
Agreement “to deliver any more water at the Colorado-Nebraska
State line than is provided by interstate compact.” See Letter from
Roy Romer, Governor of the State of Colorado, to the Honorable
Bruce Babbitt, Secretary of the Interior, June 10, 1994, attached
to record submission of the National Audubon Society (July 21,
1994) (Docket Item No. 684).

When questioned about that letter during the Denver hearing,
counsel for Colorado responded, “my knowledge is that Governor
Romer signed that agreement in good faith. I believe Governcr
Romer was being just fairly candid and I think the other states,
too, are going to . . . be trying to protect apportionments that they
have. Wyoming, I'm sure, will.” July 26, 1994 Transcript at 87
(Mr. Seigneur for Colorado) (Docket Item No. 688).

73 Motion for Leave to File Amended Petition for an Apportion-
ment of Non-Irrigation Season Flows and for the Assertion of
New Claims, Amended Petition for an Apportionment of Non-
Irrigation Season Flows and for the Assertion of New Claims and
Brief in Support of Motion for Leave to File Amended Petition
for an Apportionment of Non-Irrigation Season Flows and for the
Assertion of New Claims (Oct. 9, 1991) (“Neb. 1991 Proposed
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- 'In June, 1993, the Court- denied Count I without prej-
udice and referred Counts II and III to me for my recom-
mendations,” and that referral was still pending before
me when Nebraska filed her February 1994 proposed
amendments.”™

¢. Nebraska’s 1994 Proposed Amendments

Nebraska’s proposed amended pleadings present four
claims, several of which have sub-parts. :

Count I seeks injunctive relief against Wyoming “to
protect and enforce the equitable apportionment and to
restrain further violations of the Decree.” ™ It reasserts
and expands upon Nebraska’s 1986 allegations of viola-
tions of the decree through proposed construction of tribu-
tary storage capacity and tributary development between
Pathfinder and Guernsey Reservoirs ™ and specifically
challenges Wyoming’s proposed Deer Creek Project, and
proposed reregulating reservoirs and canal linings in the

Amendments”) (respectively, “Neb. 1991 Motion,” ‘“Neb. 1991 Am.
Pet.,” and “Neb. 1991 Brief in Support of Am. Pet.”) (Docket
Item No. 407). :

™ Nebraska v. Wyoming, 113 S. Ct. 1941 (1993).

756 Motion for Leave to File Amended Petition, Amended Petition
for an Order Enforcing Decree, for Injunctive Relief, and for
Modification of the Decree to Specify an Apportionment of the
Natural Flows of the Laramie River Below Wheatland and to
Apportion the Unapportioned Natural Flows of the North Platte
River, and Brief in Support of Motion for Leave to File Amended
Petition (Feb. 18, 1994) (“Neb. 1994 Proposed Amendments”)
(respectively, “Neb. 1994 Motion,” “Neb. 1994 Am. Pet.” (Appen-
dix D), and “Neb. 1994 Br. in Support of Am. Pet.”) (Docket
Item No. 623). See Neb. 1994 Br. in Support of Am. Pet. at 2-3
(Docket Item No. 623) (“To conform its pleadings to the Court’s
decisions and in the interest of clarity and  conciseness, this
Amended Petition would replace and supersede Nebraska’s Peti-
tion [of 1986] and Nebraska’s 1991 Amended Petition.”).

78 Neb. 1994 Am. Pet,, Count I 116 (Docket Item No. 623);
Appendix D p. D-6.

7 Id. [ 11a; Appendix D p; D-4.
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Goshen Irrigation District and the Horse Creek Con-
servancy District.™ :

- Count I also reasserts claims presented in the still pend-
ing Count II of Nebraska’s 1991 Proposed Amendments.
Nebraska alleges that Wyoming is violating and threaten-
ing to violate the decree by depleting the natural flows of
the North Platte by (i) reducing the flow of tributaries
entering the stream below the Alcova Reservoir through
groundwater development and the depletion of return
flows and the construction of reservoirs and (ii) reducing
the flow of tributaries and the mainstem as well as canal
and lateral flows reaching Nebraska through the same
sorts of actions.™ It also alleges that Wyoming has failed
to maintain complete and accurate records of water uses
as required by the decree in order to monitor compliance.®

-Count II requests injunctive relief against the United
States for violation of Nebraska’s equitable apportionment
“by contracting for the use of Glendo Reservoir water
for other than authorized purposes in the basin of the
North Platte River in southeastern Wyoming below
Guernsey Reservoir.” *

78 Id. {12, Appendix D p. D-5. The Horse Creek tributary enters
the stream in Nebraska approximately 5.5 miles downstream of
Tri-State Dam.

. 71 1d. | 11b, 11c, and 12; Appendix D p. D-5.
%0 Id.  11d; Appendix D p. D-5.

81 Id. Count II 4; Appendix D p. D-7. Count III of Nebraska's
1991 Proposed Amendments stated this claim and an additional
claim concerning the Bureau’s allocation of natural flows among
its contractors in water-short years contrary to the decree. Ne-
braska has withdrawn that second part of her 1991 claim against
the United States. See Neb. 1994 Br. in Support of Am. Pet. at 8.
(Docket Item No. 623). See also Letter from Richard Simms for
Nebraska to Sadne B. Crocker, Assistant to Special Master (Aug.
29, 1994) (Docket Item No. 698).
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Count III seeks a Nebraska apportionment of Laramie
River flows below Wheatland ¥ and injunctive relief pre-
venting Wyoming from “impeding or interfering with
releases of water from Grayrocks Dam and Reservoir
pursuant to the Grayrocks Settlement Agreement.” *

Count 1V, like the first count of Nebraska’s 1991 Pro-
posed Amendment, seeks a global non-irrigation season
apportionment due to “changes in conditions” since 1945.%
Count IV alleges that various Nebraska claims and uses
have relied on non-irrigation season flows since 1945,
“including irrigation, hydroelectric power production,
water-cooled electric power production, municipalities,
recreation, and fish and wildlife, including endangered
and threatened species.” ® Nebraska also alleges that
demand for the natural flows exceeds supply during the
non-irrigation season.®

In sum, Nebraska’s 1994 Proposed Amendments in-
clude those claims from her 1986 petition that remain

82 Neb. 1994 Am. Pet., Count III 12 (Docket Item No. 623);
Appendix D p. D-12.

8 Jd. The 1978 Grayrocks Settlement Agreement resulted from
litigation over Basin Electric’s then proposed development on the
Laramie. It limits Grayrocks’ consumption of water and requires
Basin Electric to release certain minimum flows all year around
to the Laramie’s confluence with the North Platte. In my Second
Interim Report, I recommended that the Court amend the Para-
graph XIII reopener clause to countenance possible relief should
Wyoming interfere with Basin Electric’s performance of its .obliga-
tions under the Grayrocks Settlement Agreement. Second Interim
Report at 110 (Docket Item No. 463). The Court declined, holding
that it already had such authority under subparagraph XIII(f).
Nebraska v. Wyoming, 113 S. Ct. at 1698.

84 Neb. 1994 Am. Pet,, Count IV 6 (Docket Item No. 623);
Appendix D p. D-13.

85 Id. { 7; Appendix D p. D-13.

88 Jd. 1 8; Appendix D p. D-13. This was the standard for an

exercise of original jurisdiction articulated by the Court in 1945.
Nebraska v. Wyoming, 325 U.S. at 610,



31

unresolved following the Court’s 1993 opinion, all of
the claims in her 1991 Proposed Amendments,®”” and
some new requests for relief, notably a Laramie appor-
tionment and specific relief enjoining Wyoming from in-
terfering with the Grayrocks Settlement Agreement, as
well as relief related to alleged injury from present and
threatened pumping of hydrologically connected ground-
water, depletion of return flows and inadequate record-
keeping.
d. Wyoming’s 1994 Proposed Amendments

For the first time, Wyoming seeks to amend her 1987
pleadings by adding several new counterclaims and several
cross-claims against the United States.®®

Wyoming’s First Counterclaim and First Cross-Claim
seek similar relief against Nebraska and the United States.
These new claims seek to modify the decree to confirm
that Nebraska cannot

demand direct flow water from Wyoming for use
below Tri-State Dam and to modify the Decree as
necessary to confirm that, when the water storage
rights of the federal reservoirs have not been fully
satisfied, those reservoirs may not bypass water to
the Nebraska State Line Canals in excess of the
diversion limitations or annual volumetric limitations
fixed in Paragraph IV of the Decree.®

87 Nebraska has not pleaded one aspect of 1991’s Count III, com-
plaining against the United States for allocating natural flows
among its Warren Act contractors in water-short years, but has
withdrawn that aspect of the count. See supra note 81.

88 Wyoming Motion for Leave to File Amended Counterclaims
and Cross-Claims, Amended Counterclaims and Cross-Claims, and
Brief in Support of Motion for Leave to File Amended Counter-
claims and Cross-Claims (Feb. 18, 1994) (“Wyo. 1994 Proposed
Amendments”) (respectively, “Wyo. 1994 Motion,” “Wyo. 1994 Am.
Counterclaims And Cross-Claims” (Appendix E), and “Wyo. 1994
Br. in Support of Am. Counterclaims and Cross-Claims”) (Docket
Item No. 624).

89 Wyo. 1994 Am. Counterclaims and Cross-Claims at 6 (Docket
Item No. 624) ; Appendix E p. E-6. See discussion infra pp. 55-64.
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Wyoming’s Second and Third Counterclaims and Sec-
ond and Third Cross-Claims concern uses of storage water
in Glendo Reservoir. Wyoming allegés that Nebraska
and the United States have violated the decree by per-
mitting delivery of 8,000 acre feet of storage water from
Glendo Reservoir each year to Central Nebraska Public
Power and Irrigation District for non-irrigation uses.®
In the alternative, by her Third Counterclaim and Cross-
Claim, Wyoming asks for an amendment to Paragraph
XVII of the decree alleging that its terms are “no longer
equitable” due to changed conditions.”* The Third Cross-
Claim is asserted -against the United States and Colorado,
while the Second Cross-Claim is alleged only against the
United States.

Wyoming’s Fourth Counterclaim and Fifth Cross-Claim
seek to rescind the decree’s provisions for determining
transportation or carriage losses under Paragraph V “and
to leave such determination to state officials under state
law.” ® The Fifth Cross-Claim is asserted against Ne-
braska, Colorado and the United States.

Finally, Wyoming’s Fourth Cross-Claim alleges that
the United States has not operated the upstream federal
reservoirs in Wyoming “in accordance with applicable
federal and state laws and has failed to abide by the con-
tracts governing use of water from the federal reser-
voirs.” ®® It seeks declaratory and injunctive relief solely
against the United States.*

%0 Wyo. 1994 Am. Counterclaims and Cross-claims, Second
Counterclaim [ 15 (Docket Item No. 624) ; Appendix E p. E-6. See
also id., Second Cross-Claim T 28, Appendix E pp. E-10 to E-11.

91 Id. Third Counterclaim  16; Appendix E p. E-6. See also id.,
Third Cross-Claim § 29; Appendix E p. E-11.

92 Id. Fourth Counterclaim {[] 19-24, Appendix E pp. E-7 to E-8;
id. Fifth Cross-Claim | 83, Appendix E p. E-12.

93 Wyo. 1994 Am. Counterclaims and Cross-Claims, Fourth Cross-
Claim 1] 30-31 (Docket Item No. 624) ; Appendix E pp. E-10 to E-11.

8¢ Id. at 138 (Docket Item No. 624) ; Appendix E p. E-12,
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In sum, Wyoming’s proposed counterclaims and cross-
claims would replace her 1987 counterclaims; request
relief against. the United States for the manner in which
it has operated federal reservoirs in Wyoming; request
relief for the ways in which Nebraska and the United
States have managed storage water in Glendo Reservoir
and seek to modify the decree for calculating carriage
losses.

II1. BASIS FOR AND SUMMARY OF RECOMMENDA-
TIONS

In making my recommendations to the Court on the
motions to amend the pleadings, I have used the follow-
ing principles as my guide.

In 1993 the Court set forth the standards for its juris-
diction in this case and for shaping the scope of this
litigation. Noting that “nothing would prevent Nebraska
from submitting a new petition if we deemed the original
one deficient,” *® the Court “decline[d] the invitation, at
this late date, to restrict the scope of the litigation solely
to enforcement of rights determined in the prior
proceedings.” *®

95 Nebraska v. Wyoming, 113 S. Ct. at 1695.

96 Jd. The Court also declared the standards for obtaining relief
after trial in this proceeding. To enforce existing rights in the
decree injury need not be shown. A party need show only that
alleged conduct, if admitted, violates a right established by the
decree. Id. The right a party seeks fo enforce “need not be stated
explicitly in the decree;” if the decree “is silent or unclear, it is
appropriate to consider the underlying opinion, the Master’s Report,
and the record in the prior proceedings to determine whether the
Court previously resolved the issue.” Id. “[A] higher standard of
proof applies” when a state seeks “modification . . . rather than
enforcement.” Id. (emphasis added). When what is sought is es-
sentially “a reweighing of equities and an injunction declaring new
rights and responsibilities,” a showing of “substantial injury” is
required for a party to be entitled to new equitable relief. Id. at
1696.
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With respect to the jurisdictional test for this particular
original case, the Court commented that Paragraph XIII’s
reopener clause

perhaps eases a plaintiff’s burden of establishing, as
an initial matter, that a claim falling within its pur-
view is “of that character and dignity which makes
the controversy a justiciable one under our original
jurisdiction.” Nebraska v. Wyoming, 325 U.S. at
610. . . . After all, a variety of changed condi-
tions may “promise to disturb the delicate balance
of the river” created by the decree. Id. at 625.

Previously, the 1945 Court articulated a standard for
its exercise of original jurisdiction in the case of an over-
appropriated stream that remains part of the law of this
case:

What we have then is a situation where three States
assert against a river, whose dependable natural flow
during the irrigation season has long been over appro-
priated, claims based not only on present uses but
on projected additional uses as well. . . . [Wlhere
the claims to the water of a river exceed the supply
a controversy exists appropriate for judicial determi-
nation.

Nebraska v. Wyoming, 325 U.S. at 610.

Based on these standards, with only two key excep-
tions I am recommending that the Court grant leave to file
Nebraska’s and Wyoming’s proposed amendments to the
pleadings.

A. Amendments That I Recommend Be Granted

I recommend that the following Nebraska counts be
granted:

® Count I (raises both enforcement and modification
issues; largely restates and elaborates upon Ne-

97 Nebraska v. Wyoming, 113 S. Ct. at 1696.



35

braska’s 1986 pleadings; is based upon changed
circumstances that are set forth in some detail
and makes allegations that, if supported at trial,
suggest substantial injury).

Count Il (raises a modification issue respecting
Glendo storage that all the parties find appropri-
ate for resolution in the context of this proceed-

ing).

Count III (seeks modification of the decree with
respect to Laramie River issues owing to changed
conditions, including the changes inhering in the
Court’s 1993 opinion; in her pleading, and in her
Laramie River memorandum, Nebraska makes al-
legations that, if proved at trial, could cause sub-
stantial injury to her apportionment).

I recommend that the following Wyoming counts be
granted:

¢ Second and Third Counterclaims and Second and

Third Cross-Claims (raise factual issues concern-
ing Glendo storage water suitable for trial in the
context of a proceeding enforcing Paragraph XVII
of the decree).

Fourth Counterclaim and Fifth Cross-Claim (pray
for a modification of the carriage loss formula due
to changed conditions).

Fourth Cross-Claim (against the United States
alleges unlawful action regarding federal storage
water deliveries; also raises factual issues related
to enforcement of the decree that are suitable for
trial).

B. Amendments That I Recomend Be Denied

First, I am recommending, that the Court exercise its
discretion to deny, without prejudice, Nebraska’s petition
as to Count IV which seeks a global non-irrigation season
apportionment. My recommendation to deny is grounded
in several considerations concerning the development of
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the case. I believe that the trial on issues already in the
case, such as Wyoming’s proposed developments on the
Laramie River and Deer Creek, will inform any later
case that the Court may find justiciable concerning non-
irrigation season flows, and that the case before me is
sufficiently complex to merit attention before turning to
any new non-irrigation apportionment case. This is espe-
cially so because Nebraska now concedes she will not be
seriously threatened by the prospect of a several-year
delay on a non-irrigation season apportionment case.
Count IV, therefore, is not ripe at present.

Second, I recommended that the Court deny with limited
exceptions, with prejudice, Wyoming’s First Counterclaim
and First Cross-Claim. These are ultimately based on the
premise that Nebraska should have a fixed and defined
apportionment akin to a mass apportionment based upon
principles of beneficial use. There is no question, how-
ever, that the Court intended to allocate available supplies
in the pivotal reach proportionately between Nebraska
and Wyoming and that it rejected Wyoming’s mass alloca-
tion proposals as unworkable.”

IV. RECOMMENDED DISPOSITION OF NEBRASKA’S
PROPOSED AMENDMENTS TO THE PLEADINGS

A. Count I

'I recommend that the Court grant the first count of
Nebraska’s motion to amend her pleadings. Count I, is
in large measure, a restatement and elaboration of Ne-
braska’s main injury claim “to account for the changed
circumstances” since the case was filed in 1986.%° If the
Court permits this amendment, it will replace Nebraska’s
1986 pleadings and her 1991 proposed amended plead-.

98 See supra pp. 9-10 & n.26 and infra pp. 56-57.

90 Nebraska 1994 Proposed Amendments; Neb. 1994 Br, in Sup-
port of Am. Pet. at 15 (Docket Item No. 623).
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ings. This count will then embody the core of Nebraska’s
case.

After reciting the basic elements of her 1986 claim and
recounting circumstances that have changed in the more
than seven plus ensuing years, most notably the issuance
of the Court’s 1993 opinion, Nebraska complains that
Wyoming presently is violating and threatening to violate
Nebraska’s equitable apportionment by depleting the nat-
ural flows of the North Platte River through:

a. The proposed construction of storage capacity on
tributaries entering the North Platte River be-
tween Pathfinder Reservoir and Guernsey Res-
ervoir;

b. Reducing the flow of tributaries entering the
North Platte River below Alcova by means of
groundwater development, the depletion of return
flows, and the construction of reservoirs;

c. Reducing the flow of tributaries and the main-
stem in Wyoming, as well as canal and lateral
flows reaching Nebraska, by the present and
future effects of existing groundwater develop-
ment and by potential groundwater development
for municipal, industrial, and irrigation purposes
which would result from favorable action on
pending applications to appropriate; and

d. Failing to maintain complete and accurate rec-
ords of water uses set forth in the decree as is
necessary to monitor compliance with the
decree.™®

Initially, both ' Wyoming and the United States objected

to Nebraska’s proposal to include a groundwater pump-
ing claim.’™ Upon further consideration, the United

100 Nebraska 1994 Am. Pet, at 4-5 (Docket Item No. 628).

101 See Memorandum for the United States on Motions of Ne-
braska and Wyoming to File Amended Pleadings (May 2, 1994)
(“U.8. May 2, 1994 Memo.”) at 2-5 (Docket Item No. 646).
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States changed its position and now agrees that Nebraska
should have the opportunity to prove injury from present
and prospective Wyoming groundwater pumping.'®*

In addition to objecting to Nebraska’s attempt to raise
the groundwater pumping issue, Wyoming and the United
States object to Nebraska’s request for specific relief with
respect to proposed Wyoming actions that are alleged to
threaten depletions of flows of Horse Creek, a tributary of
the North Platte River that flows through southeastern
Wyoming and enters the mainstem in Nebraska below the
pivotal reach, a few miles downstream of Tri-State Dam.

1. Groundwater Pumping Issues

Wyoming concedes that groundwater and surface waters
are connected and further admits that groundwater pump-
ing in Wyoming can and does in fact deplete surface
water flows in the North Platte River. Further, Wyoming
concedes that water taken by groundwater pumping and
used solely in Wyoming is not counted as part of the
supply in the pivotal reach that is divided seventy-five
percent, twenty-five percent by the decree. Despite these
admissions of critical physical facts, Wyoming takes the
position that Nebraska’s groundwater claims “FAIL IN
BOTH LAW AND EQUITY.” **

Wyoming argues, first, that Nebraska has no basis in
law to assert a groundwater claim because the decree did
not limit the use of groundwater in any of the three states
but apportioned only surface waters. Wyoming points to
the Court’s refusal in 1945 to consider groundwater
pumping in discrete contexts of the decree. She notes that
the Court declined to consider groundwater resources

102 Sypplemental Memorandum of the United States on Proposed
Amended Claims of Wyoming and Nebraska (July 1, 1994) at 5-6
(Docket Item No. 675).

, 103 Wyoming Response to Nebraska’s Motion for Leave to File
Amended Petition (May 2, 1994) (“Wyoming 1994 Response”) at
29-31 (Docket Item No. 651).
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available in Nebraska to meet Nebraska users’ water
requirements and also did not reduce surface water re-
quirements of the Interstate Canal by the available ground-
water supplies Nebraska irrigators used to supplement
surface diversions.'™

Wyoming’s legal position is flawed in two respects.
First, learning and experience since 1945 teaches that the
physical facts that she admits are critical when viewed
against the clear modern trend in water law to take
account of the connection between groundwaters and sur-
face waters. Water law scholars have noted and endorsed
the shift to “conjunctive use” of surface waters and
groundwaters.'

Nebraska and the United States have presented affi-
davits of experts showing that groundwater pumping in
Wyoming sections of the North Platte Basin, both present
and threaténed, has the potential to deplete significantly
the surface flows that are subject to the decree’s seventy-
five percent, twenty-five percent split. The showing made
thus far warrants granting the patties the opportunity to
present their case on the impacts of Wyoming ground-
water pumping.

104 Id. at 30.

95 See, e.g., Joseph L. Sax, et al.,, Legal Controls of Water Re-
sources 464 (2d ed. 1991) (citation omitted).

Given the hydrogeologic fact that much groundwater and
surface water is linked, governing law should take cognizance
of their relationship. ... [T]he separation of groundwater law
from surface water led to the possibility, or even the proba-
bility, that hydrologically interconnected waters would be
subject to inconsistent legal claims. Courts muddled through,
making rules adequate to decide cases, but lacking in overall
coherence. Over time, the need for integrated legal governance
and management of groundwater and surface water has been
acknowledged and has been labelled “conjunctive water use.”
The term has been defined as ‘“the name applied to several
different practices and processes employed to coordinate the
use of ground and surface waters in order to get the maximum
economic benefit from both resources,”
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Second, invoking equitable principles, Wyoming asserts
‘that “Nebraska cannot overcome the legal obstacle pre-
sented by the fact that Nebraska’s own law does not rec-
ognize the very injury of which Nebraska complains.” %
Claiming that Nebraska has long been the only western
state with virtually no statutory or common law acknowl-
edging the physical interrelationships between surface and
groundwater, Wyoming argues that Nebraska’s benighted
approach is such that she cannot expect the Court to
impose groundwater restrictions on other states “as a
matter of interstate apportionment.” **

Nebraska provides a sufficient answer to Wyoming’s
equitable argument by noting that Wyoming “forgets that
it is the upstream state which is subject to decreed re-
strictions designed to protect the natural flows of the
North Platte River in the reach above the state line.” **®
At oral argument Nebraska amplified by asking rhetori-
cally, “whether or not ground water in Nebraska is . . .
depleting surface flows owed to another state.” **®

Because Wyoming acknowledges that her groundwater
pumping has impacts on flows in the pivotal reach, and

10 Wyoming 1994 Response at 29 (Docket Item No. 651).
17 Id. at 31.

108 Nebraska’s Reply to Wyoming’s, Colorado’s and the United
States” Responses to Nebraska’s Motion for Leave to File an
Amended Petition (May 16, 1994) at 9 (“Neb. 1994 Reply to
Responses”) (Docket Item No. 659).

19 July 26, 1994 Transcript at 12 (Mr. Simms for Nebraska)
(Docket Item No. 688).

I do not intend to suggest that Wyoming can in no eircum-
stances make out a claim or defense based on groundwater
pumping practices in Nebraska if they can be shown to have
an effect on the water apportioned by the decree. For example,
during oral argument Nebraska counsel alluded to a possible
issue whether groundwater diversions within Nebraska might
increase “the frequency of demand or the quantity of demand
of natural flow and storage water.”

Id. at 12-13,
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because there is no legal or equitable basis to exclude
evidence respecting injury to Nebraska, Nebraska should
have the opportunity to present her injury case at trial
respecting present and threatened Wyoming groundwater

-pumping.
2. Horse Creek Issue

Wyoming objects strenuously and the United States ob-
jects less strenuously to Nebraska’s request for a trial to
secure injunctions barring Wyoming depletions of Horse
Creek, a south bank tributary of the North Platte River
that arises in southeastern Wyoming and flows first east
and then north before entering the North Platte River in
Nebraska approximately 5.4 miles downstream of the
Wyoming-Nebraska state line and approximately 3 miles
below the Tri-State Dam. The United States’ objection
voices both a general concern for a sparing exercise of
the Court’s original jurisdiction and a concern about
injecting claims over depletions stemming from “conser-
vation of water to avoid waste, a practice which would
appear praiseworthy.” Thus, the United States counsels
against adding Nebraska’s Horse Creek claims to this
case absent a Nebraska showing of substantial injury.'*

Wyoming’s objections to the Horse Creek claim are
more specific and focused. She argues, first, that the
Court’s 1993 opinion rejecting Nebraska’s claim to an
apportionment of Laramie River flows applies a fortiori
because Horse Creek enters the mainstem downstream of
the apportioned Guernsey to Tri-State section. Second,
Wyoming contends that a Nebraska request for an appor-
tionment of Horse Creek does not present a case or con-
troversy worthy of the Court’s original jurisdiction be-
cause Nebraska fails to show how she could be injured by
any proposed Wyoming actions on Horse Creek. Wyo-
ming’s no-injury argument is grounded in the fact that
Horse Creek enters the North Platte River below the ap-

10 .S, May 2, 1994 Memo. at 10 (Docket Item No. 646).
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portioned reach, that the stream’s historical contribution
to the mainstem has allegedly been negligible, and that
the impacts of Wyoming’s proposed re-regulating reservoir
and captures of return flows are expected to be small.
Wyoming further suggests that the adjudication of Ne-
braska’s claims to Horse Creek would require a separate
original action that the Court should accept only if Ne-
braska can make the requisite showing of need for a
Horse Creek apportionment.™

Although, according to the Court’s standards outlined
above,”™ Nebraska is not required to show injury to
get into court, the objections of both Wyoming and the
United States are in any event largely answered by the
showing that Nebraska has made concerning Horse Creek’s
contribution to the natural flows in the pivotal reach.
Nebraska has produced evidence from the original pro-
ceedings showing Horse Creek’s then substantial average
annual contributions of 21,900 acre feet of water annually
to the North Platte during the irrigation season and 13,900
acre feet during the non-irrigation season." Nebraska
has also alleged proposed actions of Wyoming that
threaten to deplete those contributions.

The United States is, of course, correct that water
conservation measures are generally praiseworthy, but an
important predicate to the decree was the assumed con-
tinuation of return flows of the sort provided by Horse
Creek to meet the needs of Nebraska irrigators diverting
from the mainstem downstream of Tri-State Dam. In its
1945 opinion, the Court agreed with Special Master
Doherty’s conclusion that the Tri-State Dam to Bridge-
port section of the river in Nebraska should be excluded
from the apportionment for irrigation purposes “on the
grounds that its canals are adequately supplied from return

111 Wyoming 1994 Response at 24-28 (Docket Item No. 651).
112 See supra. pp. 33-34.
113 Neb. 1994 Reply to Responses at 21-22 (Docket Item No. 659).
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flows and other local sources.” ** Because return flows
from streams such as Horse Creek furnished the predicate
for limiting Nebraska’s apportionment to the canals divert-
ing at and above Tri-State Dam, Nebraska should have
the opportunity to present evidence of significant deple-
tions of those return flows. Stated another way, if Wyom-
ing were allowed with impunity to deplete flows that were
a predicate for the geographic limits of Nebraska’s appor-
tionment, Nebraska could argue persuasively that the
geographic limits of her apportionment should be extended
to the river sections downstream of Tri-State Dam.

Thus, Nebraska should have the opportunity to show
that she will suffer substantial injury from Wyoming’s pro-
posed Horse Creek developments or, for that matter, from
Wyoming actions threatening depletions of significant
sources of supply flowing out of Wyoming and entering
the North Platte below Tri-State Dam.™®

B. Count IT

I also recommend that the Court grant the second
count of Nebraska’s motion to amend her pleadings. This
count alleges violations of the decree by the United
States in contracting for the use of Glendo Reservoir
storage water in a manner contrary to the stipulated
amendment entered in 1953 in anticipation of the reser-
voir’s construction.”® Nebraska also claims that the
United States is violating and threatening to violate Ne-
braska’s decreed rights by contracting for Wyoming uses

114 Nebraska v. Wyoming, 325 U.S. at 654-55.

115 Cf. Nebraska v. Wyoming, 113 S. Ct. at 1698-99 (Nebraska
should come “forward with evidence sufficient to establish that
Corn Creek (or some other project on the Laramie) poses a threat
of injury serious enough to warrant modification of the decree”)
(emphasis added).

116 See Nebraska v. Wyoming, 345 U.S. 981 (1953); the stipulated
amendment is incorporated into the modified decree at Appendix C.
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of Glendo storage water other than for authorized pur-
poses -in the basin of the North Platte in southeastern
Wyoming below Guernsey Reservoir.

While denying that its Glendo contracting violates the
1953 ‘decree amendment, the United States does not ob-
ject to adding Count II because it agrees that all parties
would benefit from a modification of the Glendo decree
provisions. There seems to be a consensus among those
concerned that the relevant provisions of the decree should
be amended, and there is some prospect that the issue
raised in Count II may be resolved by stipulation. If
the Count II issues are not so resolved, they are appro-
priate for addition to the case.'"’

C. Count III

I recommend that the Court grant the third count of
Nebraska’s motion to amend her pleadings. By Count
ITII Nebraska seeks to amend her claims respecting the
Laramie River in light of the Court’s 1993 opinion.*'
Count III prays that the Court (i) specify that the inflows
of the Laramie below Wheatland are part of the natural
flows in the pivotal Guernsey to Tri-State reach of the
North Platte apportioned seventy-five percent to Nebraska
and twenty-five percent to Wyoming, (ii) enjoin Wyoming
from depleting Nebraska’s equitable share of the Lara-
mie’s - contribution to the North Platte, and (iii) enjoin
Wyoming from impeding or interfering with releases from
Basin Electric’s Grayrocks Dam and Reservoir pursuant
to the 1978 Grayrocks Settlement Agreement.

The justiciability of Count III is supported by the
United States and amici Audubon and Basin Electric and

117 Wyoming’s proposed Second Counterclaim and Second Cross-
Claim or, in the alternative, Third Counterclaim and Third Cross-
Claim also implicate Glendo issues. As indicated below, I also
recommend that the Court grant those proposed amendments.

118 See discussion supra pp. 21-22..
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is opposed by Wyoming, essentially on the ground that
Nebraska seeks an equitable apportionment of a river
that “lies wholly within the states of Wyoming and
Colorado.” ***

In 1993 the Court contemplated that Nebraska should
have the opportunity to show injury from actions and
threatened actions interfering with Laramie River con-
tributions to the North Platte which were counted in the
original apportionment and upon which Nebraska has
relied.” Should Nebraska make the requisite injury show-
ing, she may establish an entitlement to relief although,
as a technical matter, I agree with Wyoming that such
relief should not take the form of an affirmative Nebraska
apportionment of Laramie natural flows. The equitable
apportionment doctrine has been employed to apportion
interstate water bodies, and it should not be contorted
to grant a state an “apportionment” of waters of a stream
lying wholly outside that state’s boundaries.™®

119 Wyoming 1994 Response at 33 (Docket Item No. 651).

120 Nebraska v. Wyoming, 118 S. Ct. at 1698-99; see also discus-
sion supra pp. 21-22. The Laramie is the largest contributor of nat-
ural flows entering the mainstem in the critical reach.

121 For a lucid articulation of this issue, see Basin Electric Power
Cooperative’s Memorandum in Response to Motions for Leave to
Amend Pleadings (Apr. 29, 1994) at 4 n.4 (Docket Item No. 642).

Reference is sometimes made to ‘“‘apportioning” the water
of the Laramie below the Wheatland Project between Wyoming
and Nebraska. See Nebr. Amend. Pet. 1; Nebr. Br. 17 (Feb, 18,
1994). Basin submits that, technically, the water of the Laramie
cannot be “apportioned” between Wyoming and Nebraska be-
cause the Laramie does not extend into Nebraska and is a
tributary of a river, the North Platte, the water of which is
apportioned among Colorado, Wyoming and Nebraska. To the
extent that Nebraska’s claims of injury by Wyoming’s actions
on the Laramie are sustained, Nebraska’s rights to have water
of the Laramie below Wheatland flow into the North Platte
should be secured by appropriate injunction against Wyoming,
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As a practical matter, however, there would not appear
to be any difference between injunctive relief granted
Nebraska against Wyoming’s developments on the Lara-
mie and an apportionment of Laramie flows below Wheat-
land for the benefit of Nebraska. Counsel for Wyoming
addressed this question during the July 26, 1994, Denver
hearing when pressed to acknowledge the purely semantic
character of the debate. Asked whether there was a prac-
tical distinction in the relief that could be afforded Ne-
braska, counsel responded:

It would if the new apportionment were used as
a vehicle to explore the needs of the Laramie River
to meet downstream issues, wildlife issues that have
heretofore been denied Nebraska in this case.

. I see the Laramie River issue as I see the
Deer Creek or the contributions of ground water.
Something that is impacting the flows in the North
Platte that may ultimately be divided 75-25 between
Nebraska and Wyoming. We don’t see it as some-
thing separate and unique from beyond that.**

Thus Wyoming, through reasoning that is not transparent,
fears that a Nebraska “apportionment” of Laramie water
could create Nebraska rights that are somehow greater
than could be afforded through injunctive relief.

not by undertaking to “apportion” such water in the proper
sense of that term.

See also Reply Memorandum for the United States (May 16,
1994) at 4 n.83 (Docket Item No. 658) (the United States agrees
with Wyoming and Basin Electric “that technically Nebraska can-
not request apportionment of a stream that does not flow into
Nebraska.” Nonetheless the United States concurs with Basin that
“whatever it is called, the factual inquiry in determining whether
Wyoming should be enjoined from further development of the
Laramie is the same.”). ’

- 122 July 26, 1994 Transcript at 51-52 (Mr. Cook for Wyoming)
(Docket Item No. 688). See alss Wyoming 1994 Response at 32-34
(Docket Item No. 651).
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The Court’s 1993 opinion provides no support for the
distinction Wyoming would draw between the scope of
relief potentially available via apportionment on the one
hand or injunctions on the other. While it is too early
to forecast what relief will be appropriate or, indeed,
whether Nebraska will offer proof of injury that will
entitle her to any relief at all, it is not too early to
disagree with Wyoming’s suggestion that there is an
alchemy that limits the Court’s injunctive powers in a
way that renders those powers incapable of achieving the
same results as an equitable apportionment.**

D. Count IV

For lack of ripeness, I recommend that the Court
exercise its discretion to deny, without prejudice, the
fourth count of Nebraska’s petition which seeks an equita-
ble apportionment of non-irrigation season natural flows
of the North Platte River.

The petition to add Count IV to the pleadings is sup-
ported by amici Audubon and The Platte River Trust
and is opposed by Wyoming, Colorado, and the United
States and by amici Basin Electric and Central Ne-

braska.***

As previously explained, the 1945 decree equitably
apportioned the natural flows of the North Platte River
in the pivotal Guernsey to Tri-State reach only during the

123 Perhaps Wyoming’s real fear is that non-irrigation season
injury will be fair game in the Laramie trial, and, of course, it will.
The 1978 Grayrocks Settlement Agreement explicitly assures year-
round Laramie releases to the North Platte, and, as indicated in
the discussion of Nebraska’s Count IV, infre pp. 50-51, proof of in-
jury from diminished non-irrigation season flows into Nebraska
will be part of the Laramie trial.

124 Tn opposing Nebraska’s Count IV, Central Nebraska strays
from the camp of its parens pairiae, Nebraska, for the first time,
agreeing with the United States that Count IV is not yet ripe.
See July 26, 1994 Transcript at 126-27 (Mr. Hultman for Central
Nebraska) (Docket Item No. 688).
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five-month irrigation season between May 1st and Septem-
ber 30th. By her Count IV, Nebraska now seeks to take
the next step and obtain an apportionment of the hereto-
fore unapportioned non-irrigation season flows.

In 1988, the Court denied without opinion a Nebraska
petition to amend the decree to add an apportionment of
instream flows for wildlife during the irrigation season.'®
In 1991, Nebraska again petitioned to amend and for the
first time asked for an apportionment of non-irrigation
season flows for various uses in Nebraska including wild-
life habitat uses.

I recommended that Nebraska’s 1991 amendment be de-
nied on ripeness grounds and suggested that the discrete
issues then in-the case be resolved before adding the com-
plex allocation and administration issues that would neces-
sarily be presented in fashioning a global non-irrigation
season apportionment. I allowed, however, that “[t]he
time will likely come when a year around apportionment
will be needed.” "* Within a week after the Court issued
its April 1993 opinion it entered an order denying Ne-
braska’s 1991 motion.™*"

Nebraska’s submission of Count IV on February 18,
1994, is a renewal of the same motion made in 1991 for
a non-irrigation season apportionment. Nebraska urges
that new factual development through formal discovery
subsequent to the denial of her 1991 motion calls for
granting the 1994 motion. Nebraska points to “numerous
water development projects” in various stages of develop-
ment or consideration by the Wyoming Water Develop-
ment Commission, a Wyoming state agency funded and
charged to develop the state’s water resources. Nebraska

125 Nebraska v. Wyoming, 485 U.S. 931 (1988).

126 Tetter from Special Master Owen Olpin to Justice White
(Apr. 9, 1992) at 6 (Docket Item No. 464).

127 Nebraska v. Wyoming, 118 S. Ct. 1941 (1993).
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argues that the sheer number of possible ‘Wyoming proj-
ects identified through discovery renders her “apprehen-
sion . . . well-founded.”**® Apart from the Laramie
River and Deer Creek projects already in the case, how-
ever, Nebraska makes no allegations that any of the
enumerated projects will actually be implemented or con-
cerning the magnitude of the threat to North Platte deple-
tions were they to be implemented. In short, Nebraska
bhas made no meaningful showing of changed circum-
stances since the Court denied her previous amendment
on April 26, 1993.

The Court recently expressed its reluctance to revisit
a prior decision respecting its original jurisdiction absent
a showing of “any change of circumstance, whether of
fact or law.”™ The Court declined to reconsider
its previous decision accepting Wyoming’s filing against
Oklahoma which challenged the constitutionality of Okla-
homa’s legislative attempt to reduce out-of-state coal ship-
ments into the state. The minimal showing Nebraska has
made since the Court’s April 26, 1993 denial of her 1991
motion fits within the doctrine of the Wyoming v. Okla-
homa case.

Moreover, the examination during trial of concrete
non-irrigation season injury claims asserted by Nebraska
with respect to both the Laramie River, Deer Creek, and
other issues in the case will inform any subsequent case
there may be on the non-irrigation season. And, as Ne-
braska’s counsel finally conceded during the recent Denvet
hearing, the near-term threat to her interests from proj-
ects other than those “is probably not much.” **® There
does not appear to be, therefore, great urgency at this
time to revisit the Court’s denial of Nebraska’s previous

128 Neb. 1994 Br. In Support of Am. Pet. at 28 (Docket Item
No. 623).

120 Wyoming v. Oklahoma, 112 8. Ct. 789, 796 (1992).

130 July 26, 1994 Transcript at 157 (Mr Simms for Nebraska)
(Docket Item No. 688). )
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petition and to broaden this case to litigate an apportion-
ment case for wildlife or non-irrigation season flows.™®

With respect to the Laramie, Nebraska has already
identified three issues with the potential for near-term
significant impacts on year around flows. First, the Gray-
rocks Settlement Agreement requires Basin Electric to
deliver minimum flows downstream to the North Platte
mainstem throughout the year. Wyoming, not a party to
the 1978 agreement, does not concede that the settlement
constrains her water users.”®® The case on the Laramie

131 The Court has more than once validated the concept of ripe-
ness as a prerequisite to assertion of jurisdiction in original cases.
In California v. Texas, 437 U.S. 601 (1978), the Court denied per
curiam a motion by California to file a bill of complaint against
Texas. The bill asked the Court to settle a dispute over which
state had the power to collect death taxes from Howard Hughes.
Justice Stewart concurred stating that the denial was due to lack
of ripeness of California’s claims. The basic problem, according to
the concurrence, was that there was no way to be certain whether
California would suffer any injury (%.e., whether Mr. Hughes’s estate
would have insufficient resources to pay California taxes). Justice
Stewart noted that even though the “risk of conflict” between the
states might have been sufficient for an assertion of jurisdiction by
the federal district court, “that risk certainly does not amount to
‘clear and convincing evidence’ of an actual injury of °‘serious
magnitude’ inflicted by one State upon another”’—and hence was
insufficiently ripe for review by the Court. Id. at 614.

Another original jurisdiction case suggests the same rationale,
although it did not explicitly mention the ripeness concept. In
New York v. New Jersey, 256 U.S. 296, 309 (1921), the Supreme
Court refused to assert jurisdiction over New York’s request for
an injunction barring New Jersey from further discharges of raw
sewage into the Upper Bay. The evidence introduced by New York
in support of its claims was found “much too meager and indefinite”
to support an assertion of jurisdiction. Importantly, however, the
Court decreed that the bill be denied without prejudice so that, if
New York’s proofs of injury were further buttressed at a later
date, New York could petition again for relief (in essence the
same resolution as proposed herein).

132 See Wyo. Water Admin. Memo. at 61-62 (Docket Item No.
565).

Wyoming has consistently stated that its water officials are

bound by Wyoming law to administer Grayrocks Reservoir in



51

would examine whether Wyoming should be enjoined
from actions that impede or interfere with Basin Electric’s
guaranteed deliveries in all twelve months. In addition,
the proposed Corn Creek and Goshen Irrigation District
projects on the Laramie will be examined for their poten-
tial to cause year around injury to Nebraska."*®

In a like manner, Wyoming’s proposed storage project
on the Deer Creek tributary entering the North Platte
between Pathfinder and Guernsey Reservoirs also impli-
cates Nebraska’s claims of substantial injury during both
the irrigation and non-irrigation seasons. In 1993, the
Court resolved an important non-irrigation season issue
that is connected to the Deer Creek project™* when it
confirmed a 1904 North Platte Project priority for the
storage of 46,000 acre feet annually in the Inland Lakes
in Nebraska during the non-irrigation season months of
October, November, and April. The remaining Deer
Creek issues in the case will also be tried without limiting
the evidence to impacts or injury solely during the irriga-
tion season.

Nebraska herself finally conceded that the Laramie,
Deer Creek, and other issues that will be addressed in
these proceedings abate the urgency of apportioning non-

accordance with its water rights permits and to administer
the Laramie River both above and below Grayrocks Reservoir
among the various priorities entitled thereto under Wyoming
law. ... Basin Electric entered into the Grayrocks Settlement
Agreement in full recognition of Wyoming law., .

. . . In these matters, Bagin Electric will be treated like any
other appropriator under Wyoming law.

133 Those claims would be tried in conjunction with Nebraska’s
Count III if the Court follows my recommendation to grant it.

134 Because the Interstate Canal, which delivers water to the
Inland Lakes is downstream of Deer Creek, depletion of the non-
irrigation season flows of Deer Creek could adversely affect Inland
Lakes storage.
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irrigation season flows. ‘'When pressed during the Denver
hearing to provide more specifics and to comment on the
likely consequences of a hypothetical three-year delay in
litigating the non-irrigation season flows, counsel for Ne-
braska responded:

I think the answer to that question, given your
tentative decision [to address the non-irrigation sea-
son impacts of the Laramie and Deer Creek issues]
. . . 1s probably not much. ...

. . . But when Count IV was redone . . . we did
not know that you would take the view that the
non-irrigation season ramifications of the other ele-
ments of the case that are either already in the case
or may get placed in the case [would be addressed
at trial]. . ..

Despite Nebraska’s failure to show meaningful change
in circumstances since the Court’s denial of her most
recent amendment, fairness requires that I acknowledge
the strong contrary argument made in support of the
Court’s granting Count IV. In my letter to Justice White
in which I recommended denial of the previous amend-
ment, I noted the convincing showing that Nebraska had
made at that time respecting the importance of non-irriga-
tion season flows and that Nebraska’s proffered plead-
ing arguably met the standard for justiciability adopted
by the Court in this case in 1945. Nebraska then as now
alleged that the claims to the water during the non-
irrigation season exceed the supply, thus bringing her
pleading within the Court’s 1945 ruling that “[Wlhere
the claims to the water of a river exceed the supply, a
controversy exists appropriate for judicial resolution.” ***
She then as now alleged substantial injury to various

135 July 26, 1994 Transcript at 157-58 (Mr. Simms for Nebraska)
(Docket Item No. 688).

. 138 Nebraska v. Wyoming, 325 U.S. at 610.
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interests in the state. The 1945 opinion certainly affords
a ready rationale for the Court to grant Count IV and
afford Nebraska the opportunity to present her evidence
on whether the North Platte is overappropriated during
the non-irrigation season.

The environmental amici strongly support Nebraska’s
motion and argue persuasively for the outcome supported
by the Court’s 1945 jurisdictional ruling. They argue
that there is need for an overall framework for evaluation
of each upstream project in lieu of examining them one
at a time. That end can be achieved, it is urged, by
apportioning the non-irrigation flows and, in that context,
establishing what flows are needed overall to protect wild-
life habitat and other Nebraska equities. The Court
would thus determine what amounts of water the up-
stream states must contribute downstream to serve those
equities and issue appropriate injunctions.

Looking at these issues purely on a case-by-case basis,
the argument continues, only allows the effects of one
development, one project or one threatened injury to be
reviewed. That approach affords no opportunity to meas-
ure overall needs as well as supplies for wildlife habitat
and other downstream uses in Nebraska because those
needs were not established in 1945 and have not been
established since.*®

137 See supra pp. 16-20. Apparently, much of the data evidencing
necessary flows for wildlife has already been developed. See July
27, 1994 Transcript at 269 (Ms. Davis for the Platte River Trust)
(Docket Item No. 688). :

And 1 think that as apocolyptic [sic] as the State of Wyo-
ming tried to paint the complexities and perhaps some of the
delays that might occur [if wildlife issues are in this case],
T think that there has been quite a bit of data that has already
been generated on instream flows and habitat needs through
the FERC proceeding and through the work of National
Audubon and Platte and others, as well as the states.

See also July 27, 1994 Transcript at 273-74 (“We would hope that
you would see this as a matter, if necessary, of crystallization
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As indicated at the outset of this Report, the Court
could well accept this contrary argument respecting
Count IV and grant Nebraska’s petition based on the
record that is presently before it without the need to
invite exceptions. The argument has considerable merit
and the Court could well be persuaded by it even though
I ultimately was not.

The Court has always exercised its original jurisdiction
sparingly and has reserved “substantial discretion” to ac-
cept or reject cases proffered to it.** In this instance I
urge the Court to exercise its discretion to deny Count IV
for the reasons set forth above as well as the following

reasons.

First, and most important, if the non-irrigation season
flows are ever to be apportioned, that apportionment case
would be informed—and perhaps even the need for it
obviated—by the current proceedings. As I already in-
tend to examine the non-irrigation season impacts of the
proposed Wyoming actions that will be tried, there is the
prospect for valuable teachings in aid of a future appor-
tionment or forging of interstate accommodations to avoid
the need for a further judicial apportionment.

Second, apportioning the non-irrigation season flows
will be an entirely new and extremely complex original
jurisdiction case. As a practical matter, and given the
acknowledged lack of urgency for the non-irrigation sea-
son case, there is already a long and complex task still

{rather than ripeness] because we think the facts are there.”)
(Mr. Berle for Audubon) (Docket Item No. 688).

138 Texas v. New Mexico, 462 U.S. 554, 570 (1983). In the Texas
case, the Court exercised its discretion to take jurisdiction. The
Court stated, “In recent years, we have consistently interpreted 28
U.S.C. § 1251 (a) as providing us with substantial discretion to make
case-by-case judgments as to the practical necessity of an original
forum in this Court for particular disputes within our constitu-
tional original jurisdiction.” Id.
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ahead as the case is presently postured even though almost
eight years have passed since Nebraska filed her 1986
petition. To add Count IV would surely bring about fur-
ther delay and complexity.

V. RECOMMENDED DISPOSITION OF WYOMING'S
PROPOSED AMENDMENTS TO THE PLEADINGS

A. First Counterclaim and First Cross-Claim

I recommend that the Court deny Wyoming’s motion
to add her proposed First Counterclaim and First Cross-
Claim except in some specific respects discussed below.

Wyoming’s First Counterclaim against Nebraska essen-
tially seeks to transform the 1945 equitable apportionment
in the pivotal reach from a proportionate sharing of the
natural flows into a defined and quantified apportionment
that would limit Nebraska’s share by a beneficial use
standard.” This would amount to much more than a
modified decree; it would require relitigating matters that
were litigated and determined in the original case in 1945
and largely reaffirmed in the Court’s 1993 opinion. Simi-
larly, Wyoming’s proposed First Cross-Claim against the
United States is premised on imposing new beneficial use
limitations on Nebraska’s apportionment.

Nebraska, the United States and amici Central Ne-
braska, Audubon, and The Platte River Trust all oppose
Wyoming’s First Counterclaim and First Cross-Claim.

139 Wyoming makes no mention of modifying Nebraska’s seventy-
five percent share of the natural flows in the pivotal reach of the
North Platte. It would seem to follow, therefore, that what Wyo-
ming actually seeks is a decree modification that would give Ne-
braska seventy-five percent of the natural flows or a quantity of
water limited by a beneficial use standard, whichever is less. Any
water exceeding either ceiling would presumably be solely Wyo-
ming’s.
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1. Restructuring of the Decree

Wyoming defends her proposed amendments as a quest
for “a clearer definition of Nebraska’s apportionment” ¢
so that Wyoming will not continue to face uncertainty and
costly litigation threats whenever Wyoming water users
“propose some change of use or new development in the
North Platte basin.” *** That quest for certainty is, in
actuality, a plea for restructuring the decree in ways that
were considered and expressly rejected in the original
proceedings. Further, if the relief requested by Wyoming
were to be granted, there would necessarily be an intru-
sion by the Court into Nebraska’s intrastate water admin-
istration far beyond what the Court was willing to consider
in 1945.

The decree that Special Master Doherty recommended
and that the Court entered in 1945 expressly rejected
Wyoming’s proposal at the time for a mass allocation to
Nebraska of a defined annual quantity of water:

Wyoming argues for a mass allocation, e.g. 705,
000 acre feet to be allocated to Nebraska for diver-
sion in this section during the irrigation season for
Nebraska lands. The Special Master rejected that
method. He concluded that it was based on an as-
sumption of dependability of flow which would be
bound to result in injustice to one or other of the
States. . . . We repeat that the inadequacy of the

140 Wyo. 1994 Br. in Support of Am. Counterclaims and Cross-
Claims at 6 (Docket Item No, 624).

141 Jd. When asked at oral argument whether Wyoming seeks
freedom to use everything except that which might be defined as
the Nebraska apportionment and then subtracted from the total
flows, counsel for Wyoming responded, “That’s the very heart of
it. It may not be a specific amount that applies year to year. It may
depend -on. meteorological conditions, snow packs. But that goes
to our proof and our evidence. . ..” (July 27, 1994 Transcript at
258-59 (Mr. Cook for Wyoming) (Docket Item No. 688).
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supply is too clear to permit adoption of ‘Wyoming’s
formula.***

Wyoming is forthright in stating that she does, indeed,
seek a decree modification despite her steadfast position at
the start of these proceedings that this case was accepted
by the Court only to enforce and not to modify the decree.
Wyoming’s position quite understandably changed when
the Court confirmed that the scope of this case is not
confined to enforcement and countenances possible modifi-
cations if the Court’s substantial injury test is met.'*®

2. Relationship of Proposed Amended Counterclaim
and Cross-Claim to Wyoming’s 1987 Counterclaim

Wyoming protests that her proposed First Counterclaim
and First Cross-Claim ought readily to be granted “[b]e-
cause there is no substantive change in the [1987] counter-
claim that would enlarge the Court’s jurisdiction or the
scope of relief sought.” *** She goes even further in claim-
ing that she simply seeks to modify the existing decree
through the imposition of new injunctions that could just
as well have been recommended and adopted “if Wyoming
proved its existing counterclaim.” *** 1 agree with Ne-
braska and the United States that Wyoming’s position in
this regard is unconvincing.

The wording of the existing Wyoming counterclaim,
which the Court granted leave to file in 1987, gave no
signal that Wyoming would seek to reopen the apportion-
ment formula. In the counterclaim, Wyoming simply
claimed that Nebraska is violating the decree by “demand-
ing natural flow water for diversion by irrigation canals
at and above Tri-State Dam in excess of the beneficial use

142 Nebraska v. Wyoming, 8325 U.S. at 642. See also supra pp.
9-10 & n.26. '

143 Nebraska v. Wyoming, 113 S. Ct. at 1696.

144 Wyo. 1994 Br. in Support of Am. Counterclaims and Cross-
Claims at 14 (Docket Item No. 624).

145 Jd, at 13-14.
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requirements of the Nebraska lands entitled to water from
those canals under the Decree” and “by demanding natural
flow and storage water from sources above Tri-State Dam
and bypassing it or diverting it for uses below Tri-State
Dam that are not recognized or authorized by the De-
cree.” ** That claim is entirely consistent with a straight-
forward argument, probably intended at the time, that
Nebraska should not be able to block Wyoming’s proposed
upstream water projects if Wyoming can demonstrate un-
justified waste of water supplies that could meet Nebraska
users’ needs.

Similarly, the Wyoming claim that Nebraska is demand-
ing water and “by-passing it or diverting it for uses below
Tri-State Dam that are not recognized or authorized” **
gave no signal that Wyoming wished to relitigate the
apportionment formula. That language, in the context of
the decree, suggests only that Wyoming wished to prevent
Nebraska from circumventing the geographic limits the
Court imposed on Nebraska’s apportionment, that is pre-
venting Nebraska from making upstream calls for the
benefit of Nebraska irrigation diversions downstream of
Tri-State Dam.

Indeed, during the original proceedings, the United
States expressed concern over possible circumvention, and
the Court responded, “If, as the United States fears, the
decree is administered so as to divert water from above
Tri-State to the use of those diverting below Tri-State,
application for appropriate relief may be made at the
foot of the decree.” '** Reading the Wyoming 1987 Coun-
terclaim in that context, Nebraska and the United States
would likely have obtained no inkling that the counter-
claim did any more than accept the Court’s invitation to

146 Wyo. 1987 Counterclaim at 89 (Docket Item No. 5).
147 Id.
148 Nebraska v. Wyoming, 325 U.S. at 628-29.
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address a claimed circumvention of the decree’s: geographic
limits.™®

149 Against this backdrop, Nebraska has expressed outrage at
Wyoming’s assertion that the proposed amended First Counter-
claim adds nothing to the Wyoming 1987 Counterclaim and that
Wyoming believed it would be able to offer the same proof and
secure the same relief regardless of whether its present petition
for leave were to be granted.

At oral argument, Nebraska’s counsel complained of having been
snookered:

Wyoming now explains for the first time this morning that
the initial first counterclaim was broader. That it encompassed
. . . a theory of beneficial use based on modern standards.

Back in late 1986 [sic. 19871, Wyoming knew full well that
it could not present a counterclaim to the Court in the first
instance that sought to fundamentally change the apportion-
ment that was accomplished in 1945 after 15 years of pro-
ceedings. . . .

Consequently, Wyoming couched its initial counterclaim in
ambiguous language and hoped that Nebraska wouldn’t
thoroughly discern what was going on.

July 27, 1994 Transcript at 310-12 (Mr. Simms for Nebraska)
(Docket Item No. 688).

Earlier in the day counsel for Wyoming had protested :

[L.]et me assure you, as silly as we are, we prepared for our
counterclaims and we have a great investment in evidence that
we find will be revealing to you and so we have marched
mightily along for this last six and a half years since our
counterclaims were accepted or nearly seven with the notion
that we were going to have a trial on that and we have pre-
pared to have a trial on that.

And the disappointment would be that somehow, by your
actions on Cross-claim—or Counterclaim One, that you would
not only deny that amended counterclaim, but somehow, that
would preclude us proceeding even on our initial counterclaim.
And that is disturbing.

July 27, 1994 Transcript at 259 (Mr. Cook for Wyoming) (Docket
Item No. 688).

If Nebraska’s suspicions are well-founded, there is little reason
to give much credence to Wyoming’s protestations that she has
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3. The Court’s. 1993 Opinion

- The Court in 1993 also addressed the nature of Ne-
braska’s apportionment. Wyoming had claimed that the
decree imposed absolute ceilings on diversions by indi-
vidual canals in the pivotal reach and that Nebraska was
barred from requesting diversions in excess of the “irriga-
tion requirements” calculated by Special Master Doherty
and relied upon by the Court in framing the decree. Re-
sponding to Wyoming’s contention, the Court in 1993
concluded:

But the requirements were calculated for the purpose
of determining the appropriate apportionment of the
pivotal reach, not to impose a cap on the .canals’
total diversions, either individually or cumulatively.
See Doherty Report 161 . . . Paragraph V of the
decree, which sets forth the apportionment, makes
no mention of diversion ceilings and expressly states
that Nebraska is free to allocate its share among its
canals as it sees fit. See 325 U.S., at 667.%%¢

This holding and its rationale substantially undercut
Wyoming’s proposed First Counterclaim and First Cross-
Claim. Wyoming in fact is now proposing to have the
Court do exactly what Doherty and the Court expressly
determined not to do, that is to elevate Doherty’s calcula-
tion of requirements™ to an absolute ceiling on Ne-

devoted great effort to preparing for the trial of her beneficial use
limitation thesis.

. 180 Nebraska v. Wyomang, 113 S. Ct. at 1701.

151 The decree adopted the proportionate allocation or flat per-
centage method based upon Speciﬁl Master Doherty’s caleulations
of the dependable supply from 1931-1940. Nebraska v. Wyoming,
325 U.S. at 626. Although the words “beneficial use” appear in
both Special Master Doherty’s Report and in the original opinion,
they are not tied to defined standards in the decree. There are no
criteria for nor definitions of waste or beneficial use in either the
Report or the decree. Special Master Doherty did, however, devote
considerable energy to addressing historic diversions. See, e.g.,
Doherty Report at 76-79 and 247-252. He concluded “that an ap-
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braska’s apportionment. While the holding in 1993 only
answered the narrow question whether there were diversion
limits on a canal-by-canal basis, Wyoming does not now
dispute that presently there is no defined ceiling to Ne-
braska’s apportionment and that Wyoming is asking the
Court to modify the decree and impose a ceiling for the
first time.

Wyoming attempts to deal with the 1993 holding by
arguing that the Court acknowledged “the continuing dis-
pute over the extent to which Paragraph IV limits the call
of the Nebraska State Line Canals against the federal
reservoirs.” '** The dispute over Paragraph IV that the
1993 opinion left open, however, does not support the
granting of Wyoming’s First Counterclaim and First Cross-
Claim. In responding to Wyoming’s request for a ruling
that the federal reservoirs have no obligation to bypass
natural flow to a senior canal making excessive calls, the
Court simply declined to make a ruling at that time,
“[blecause there is as yet inadequate factual development
on the question whether Nebraska canals have in fact
made excessive calls.” ' The possibility of proof of viola-

portionment now made should be based primarily upon the condi-
tions of water supply which have prevailed since 1930.” Id. at 10
(emphasis added). This disturbed Justice Roberts. In dissenting,
he stated, “[T]he Court now undertakes to assume jurisdiction
over three quasi-sovereign states and to supervise, for all time,
their respective uses of an interstate stream on the basis of past
use.” Nebraska v. Wyoming, 325 U.S. at 657 (Roberts, J., dis-
senting). Justice Roberts noted further that some of the natural
flows “went to waste in the area [the Special Master] considered
critical.” Id. at 663. Thus, the dissent certainly assumed that
proportionate allocation was the basis for the decree, and that it
was not grounded in the concept of beneficial use. To the extent
that Special Master Doherty quantified historic uses, he apparently
did so to gain a sense of what the ratio for allocation should be.

152 Wyo. 1994 First Counterclaim 10 (Docket Item- No. 624) y
Appendix E pp. E-3 to E-4.

153 Nebraska v. Wyoming, 113 S. Ct. at 1701,
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tion of Paragraph IV priorities, of course, remains open,
but proving such violations would not establish beneficial
use limits on the canals “either individually or cumula-
tively.” 1

4, Practical and Policy Considerations

* Practical and policy considerations also counsel against
imposing mass allocation, beneficial use, or kindred ceil-
ings on Nebraska’s apportionment.

First, the Nebraska lands served by diversions in the
pivotal reach (or, for that matter, Wyoming lands served
by those same canals) do not by any means receive all
the water they need solely from the apportioned natural
flows. As Special Master Doherty’s report makes clear,
fully half and even more of the annual water needs of
these lands is frequently supplied by storage water which
is not allocated by the decree. Thus to allocate natural
flows on a “beneficial use” basis would necessarily require
a consideration of more than the amount of the natural
flows that would be needed for crop production on Ne-
braska’s lands. It would be necessary to factor in widely
varying storage water supplies, meteorological conditions,
and doubtless other imponderables as well.

Second, any limitation based on beneficial uses would
require far-reaching Court policing of water rights adminis-
tration within Nebraska to ensure that Nebraska’s diver-
sions did not exceed the beneficial use limitations, an
exercise that is totally at odds with the holding of the
Court in 1993 that Paragraph V of the decree gives
Nebraska freedom to allocate water among canals as she
sees fit.'*®

154 [,

155 Nebraska v. Wyoming, 113 S. Ct. at 1701. The 1945 Court
was also concerned about intruding on intra-state water adminis-
tration. Commenting on a proposal by the United States and
Nebraska for allocating “blocks” of water on a priority basis, the
Court observed that the proposal had the virtue of preserving “the
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Third, any defined ceiling grounded solely in beneficial
irrigation use requirements, as Wyoming proposes, would
take no account of the non-irrigation water uses that are
served by Nebraska’s share of North Platte waters, in-
cluding domestic, municipal, and industrial uses and wild-
life habitat needs.’®

5. Remaining Elements of the Proposed Amended
First Counterclaim and First Cross-Claim

While I recommend denial of Wyoming’s First Counter-
claim and the First Cross-Claim insofar as they amount to
a request to relitigate the apportionment formula, that
denial should not foreclose Wyoming from litigating cer-
tain discrete issues contained within those pleading amend-
ments, including issues such as the following.

First, Wyoming (and indeed Colorado and the United
States) should have the opportunity to litigate whether
Nebraska has circumvented the decree by unlawfully call-
ing for upstream flows for the use of irrigators diverting
below Tri-State contrary to the geographic limitation in
the 1945 apportionment.*”

Second, Wyoming should be allowed to defend against
relevant Nebraska claims seeking to constrain Wyoming’s

full control of each State over the internal administration of her
water supply.” Nebraska v. Wyoming, 325 U.S. at 644. The flat
percentage method the Court ultimately adopted had that same
virtue.

156 Wyoming contests Nebraska’s petition for a non-irrigation
season apportionment arguing that “the Court has not accepted any
claims to relitigate matters that were previously determined.”
Wyo. 1944 Br. in Support of Am. Counterclaims and Cross-Claims
at 3 (Docket Item No. 624). That principle has no clearer appli-
cation than to Wyoming’s own attempt to relitigate the allocation
formula for the decree’s apportionment of natural flows in the

pivotal reach.

157 Nebraska v. Wyoming, 325 U.S. at 628-29.
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upstream uses - by introducing evidence of Nebraska’s
waste of water supplies which, if they were not wasted,
might obviate the need for Nebraska’s upstream calls.
This defensive use of evidence of waste is, of course,
quite different from affirmatively fixing Nebraska’s over-
all apportionment by summing beneficial use requirements
of the various Nebraska canals as Wyoming proposes.*®

Third, Wyoming should be entitled to offer evidence
of violations of Paragraph IV of the decree via excess
Nebraska canal calls or natural flow bypasses by the
United States in contravention of the priorities established
in Paragraph IV of the decree.

The foregoing enumeration is not intended to be ex-
haustive and does not foreclose the possibility of Wyoming
pursuing other issues within the First Counterclaim and
First Cross-Claim that do not amount to an attempt to
relitigate the basic apportionment formula that was settled
in 1945.

B. Wyoming Second and Third Counterclaims and
Wyoming Second and Third Cross-Claims

I recommend that the Court grant Wyoming’s Second
and Third Counterclaims and her Second and Third
Cross-Claims. Wyoming’s Second Counterclaim against
Nebraska and Second Cross-Claim against the United
States allege violations of Paragraph XVII of the decree

" 158 On this point I disagree with the apparent thrust of an argu-
ment made by counsel for Nebraska at the Denver hearing. Against
the prospect that Wyoming might attempt to present such defensive
evidence, Nebraska’s counsel stated: “[I]n answer to that, I think
the Court’s ruling on whether or not the first counterclaim is let
in in the first place will control in limine anything that happens
in that regard later on.” July 27, 1994 Transcript at 313 (Mr.
Simms for Nebraska) (Docket Item No. 688).

Without prejudging any ruling that might be required on ob-
jections to evidence, the denial of the First Counterclaim would
not necessarily bar Wyoming from introducing evidence of waste
in all circumstances of the case.
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which governs Glendo Reservoir storage water deliveries
and uses. ‘Wyoming claims that both Nebraska and the
United States have violated the decree through water de-
liveries “for uses other than irrigation and for use as
a substitute for storage water previously available under
permanent arrangements.” *® Wyoming seeks m]unct1ons
against further such violations. _

In the alternative, Wyoming’s T'hlrd Counterclaim and
Third Cross-Claim seek an amendment of Paragraph
XVII on the ground that Wyoming and Nebraska have
been unable fully to use their respective shares of Glendo
storage water under the constraints that the decree pres-
ently imposes. Accordingly, Wyoming asks for a modi-
fication to remove the decree’s restrictions on the place
and manner of use of water stored in Glendo.

No objections have been raised to these counterclaims
and cross-claims. At the present time, the prospect of set-
tling this issue is high as all parties seem to agree that the
Glendo storage water delivery restrictions have outlived
their usefulness. The granting of Wyoming’s petition will
enable the trial of this issue to proceed if there is no
settlement.

C. Wyoming Fourth Counterclaim and Wyoming Fifth
Cross-Claim

I recommend that the Court grant Wyoming’s petition
with respect to her Fourth Counterclaim against Nebraska
and Fifth Cross-Claim against the United States.

Wyoming complains that the procedure for determining
transportation or “carriage” losses adopted in Paragraph
V of the decree is no longer factually accurate or equi-
table and prays that the Court amend Paragraph V “to
remove the provisions for determination of carriage losses
and to leave such determination to state officials under

19 Wyo. 1994 Am. Counterclaims and Cross-Claims, Second
Counterclaim {15 (Docket Item No. 624); Appendix E p. E-6.
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state law.” ** Determining transportation losses is a mat-
ter of importance under the decree because it is key to

dividing storage waters which are not apportioned by the
decree from natural flow waters which are apportioned.

Nebraska does not dispute that the issue of transporta-
tion losses is justiciable under the Court’s original juris-
diction and would not oppose Wyoming’s Fourth Counter-
claim “if Wyoming sought a judicial resolution of the
issue.” Nebraska does, however, object to the relief for
which Wyoming prays which would leave the determina-
tion of transportation losses to the Wyoming State En-
gineer, “an agency of one of the interested parties.” **!

Nebraska’s concern about turning transportation loss
determinations over to the Wyoming State Engineer goes
to the appropriate relief to be granted if Wyoming’s
evidence establishes a case for modifying the transporta-
tion loss formula. The Court’s granting of Wyoming’s
petition, however, would certainly not foreordain the re-
lief to be granted. Accordingly, if Wyoming makes the:
case for changing the transportation loss calculation pro-
cedure, all the parties should be heard on how such losses
should be determined in the future.

The United States differs from Nebraska in arguing
that it is premature for the Court to take jurisdiction of
the transportation loss issue absent “an adequate develop-
ment of the facts . . . to demonstrate [a] case or contro-
versy.” The United States advises of ongoing negotiations
in which the parties are attempting to reach agreement on
this matter.’®

160 Wyo. 1994 Am. Counterclaims and Cross-Claims, Fourth
Counterclaim at 9 (Docket Item No. 624) ; Appendix E p. E-8.

161 Nebraska’s Response to Wyoming Motion for Leave to File
Amended Counterclaims and Cross-Claims, Amended Counterclaims
and Cross-Claims, and Brief in Support of Motion for Leave to
File Amended Counterclaims and Cross-Claims (May 2, 1994) at
22 (“Neb. 1994 Response to Wyo. Motion for Leave to File”)
(Docket Item No. 650).

182 U.S. May 2, 1994 Memo. at 16-18 (Docket Item No. 646).
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I find Nebraska’s position more persuasive than that of
the United States as I agree that Wyoming has presented
a justiciable controversy. It seems more efficent to bring
this controversy into the case now so that Wyoming will
not be required to petition the Court again if the issue
is not resolved in the ongoing negotiations.’®® 1. have
urged the parties to persevere in attempting to resolve
this issue on its technical merits, but it is an appropriate
issue for resolution in these proceedings if it is not re-
solved consensually.

D. Wyoming Fourth Cross-Claim

I recommend that the Court grant Wyoming’s Fourth
Cross-Claim against the United States.

Wyoming’s Fourth Cross-Claim states a claim solely
against the United States for alleged failure to operate
federal reservoirs in Wyoming in accordance with federal
and state laws and to abide by the contracts governing
water use from those reservoirs. More specifically Wyo-
ming alleges:

[Tlhe United States has allocated storage water in
a manner which (a) upsets the equitable balance on
which the apportionment of natural flow was based,
(b) results in the allocation of natural flow contrary

163 The United States also contends that under Paragraph V of
the decree the carriage loss problem Wyoming raises is already
addressed by language vesting authority in the Bureau of Recla-
mation to determine time intervals for passage of water from
point to point from day to day in the absence of agreement on
that matter among Nebraska, Wyoming, and the United States.
Id. at 17. There are at least two responses to that. First, the
United States does not provide assurance that the issues presently
under discussion among the parties are confined merely to the time
intervals for passage of water from point to point, the only issue
on which the decree empowers the Bureau of Reclamation to act
in the event of an impasse. Second, the vesting of sole authority
in the United States on any transportation loss issue is subject
to the same objections that Nebraska raises about leaving the sole
determination of a transport loss formula to the Wyoming State
Engineer. )
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- to the provisions of the Decree and contrary to the
equitable apportionment, (c) promotes inefficiency
and waste of water contrary to federal and state law,

- (d) violates the contract rights of the North Platte

- Project Irrigation Districts. and violates the provisions

- of the Warren Act, 43 U.S.C. § 523, which provide
for sale of storage water to non-project users only
if there is available water “in excess of the require-
ments of the lands to be irrigated under the project”
and (e) exceeds the limitations in the contracts under
the Warren Act.”*

Wyoming asks for injunctions against future violations of
law and a declaration requiring the United States to com-
ply with the terms of its contracts.*®

- The United States and Nebraska oppose Wyoming’s
Fourth Cross-Claim, while amicus Basin Electric supports
it. The opposition is grounded on essentially two argu-
ments. First, the United States and Nebraska contend
that the claimed violations of law and contracts should
not be drawn into this case because storage water was
omitted from the decree’s apportionment. Second, they
contend that the federal compliance issue is already be-
fore another forum, the Wyoming federal district court in
Goshen Irrigation District v. United States, No. C89-
0161-J, and that the issue, therefore, should be left for
resolution by the federal district court.®™ These argu-

1864 Wyo. 1994 Am. Counterclaims and Cross-Claims, Fourth Cross-
Claim 381 (Docket Item No. 624); Appendix E p. E-11,

" 185 Jd, at 13; Appendix E p. E-12,

166 Nebraska asserts a third argument that can summarily be
dismissed. She perceives that the real Wyoming agenda is to re-
strict Nebraska’s use of storage water so that any “saved” water
can be stored upstream for possible use in. Wyoming. Thus,
Nebraska complains that the net effect would be less water for
Nebraska and more water for Wyoming. That the consequence of
the United States’ improper conduct, if proved, allows Nebraska to
use more storage water than she should under the decree ought to
result in more water for Wyoming,
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ments will be addressed in turn.*®’

1. Storage Water Not Apportioned

While the decree did not apportion storage water
among the three states, Wyoming correctly points out that
the availability of storage water from federal reservoirs
was part of the calculus for the final equitable apportion-
ment of natural flows under the decree. Special Master
Doherty made the point in his report to the Court:

[Iln an equitable distribution of natural flow between
States, where the ultimate question is the State’s
share, and the rights of individual appropriators are
taken into account only for their bearing on the
larger right of the State, storage water available to
the appropriators of each State may be considered
in determining the State’s equitable share of the natu-
ral flow.™®

Even more to the point, Special Master Doherty observed
that, because storage water was disposed of under the
North Platte Project and Warren Act contracts, “the obli-

187 U.S. May 2, 1994 Memo. at 18-26 (Docket Item No. 646);
Neb. 1994 Response to Wyo. Motion for Leave to File at 23-26
{Docket Item No. 650); Reply Memorandum for the United States
(May 16, 1994) at 7-8 (Docket Item No. 658).

168 Doherty Report at 156. The 1945 Court agreed with Special
Master Doherty on this issue:

As we have said, storage water, though not apportioned, may
be taken into account in determining each State’s equitable
share of the natural flow. . . . Our problem involves . . . an
appraisal of the equities between the claimants whom Wyom-
ing represents on the one hand and those represented by
Nebraska on the other. We conclude that the early Wyoming
uses, the return flows, and the greater storage water rights
which Nebraska appropriators have in this section [the Guern-
sey to Tri-State reach] compared with those of Wyoming ap-
propriators tip the scales in favor of the flat percentage sys-
tem recommended by the Special Master.

Nebraska v. Wyoming, 325 U.S. at 645 (citation omitted).
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gation and necessity of performance of these contracts
must be recognized by the decree.” **

Thus, even though the decree did not apportion storage
water, it was framed based in part on assumptions about
storage water rights and deliveries, and, therefore, Wyo-
ming should have the opportunity to go forward with her
claims that the United States has violated the law and
contracts rights and that such violations have the effect
of undermining Wyoming’s apportionment.' It should
not be assumed that any relief to which Wyoming might
be entitled would interfere with the United States’ owner-
ship and operation of the federal reservoirs.’™

2. Availability of Alternative Forum

The second ground urged against Wyoming’s Fourth
Cross-Claim is that the proper forum for resolving contro-
versies involving federal contracts is the federal district
court. The United States, citing the pendency of the
Goshen Irrigation District case, is particularly insistent
that “[i]t is inappropriate to invoke the original jurisdic-

169 Jd. at 69.

170 In this respect, Wyoming’s position is not unlike Nebraska’s
position in attempting to prevent depletions of Horse Creek flows
into the mainstem below Tri-State Dam. In that instance Nebraska
argues that the continuation of return flows below Tri-State Dam
was a predicate for Nebraska’s apportionment being limited to
reaches of the North Platte upriver from the dam. In a like vein,
Wyoming argues that a predicate for the apportionment she received
under the decree was an assumed delivery of storage water by
the United States in accordance with law and United States com-
pliance with the North Platte Project and with the Warren Act
contracts.

171 The Court in 1945 assumed that the decree would not “inter-
fere with the ownership and operation by the United States of the
various federal storage and power plants, works, and facilities.
We repeat that the decree is restricted to an apportionment of the
natural flow.” Nebraska v. Wyoming, 825 U.S. at 630,
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tion of this Court to consider the issue already presented
to the federal district court.” **

This second ground is unpersuasive when account is
taken of the Goshen Irrigation District case. Most im-
portant, neither Wyoming nor Nebraska are parties to the
case, and the federal district court, therefore, does not
have jurisdiction to consider whether any violations that
may be proven on the part of the United States will have
the effect of undermining the 1945 apportionment decree.
The situation is comparable to the Court’s previous taking
of jurisdiction over the Inland Lakes issue even though at
the time of Nebraska’s initial petition in 1986 a case was
pending in Wyoming federal district court in which the
Wyoming State Engineer was attempting to litigate the
same question against the Bureau of Reclamation.'™

Respectfully submitted,

OWEN OLPIN
Special Master

172 U.8. May 2, 1994 Memo. at 25-26 (Docket Item No. 646).

173 Further, Basin Electric attacks the United States’ opposition
to the Fourth Cross-Claim by noting that there is a pending
United States motion to dismiss Goshen Irrigation District on sov-
ereign immunity grounds after four years of litigation and after
submission of the case to the court for decision. Basin Electric
observes:

[W1lhile urging this Court not to take jurisdiction because
the issue is pending in the federal district court, the govern-
ment is seeking to defeat that court’s jurisdiction. The ad-
vice of an earlier attorney general, “Watch what we do, not
what we say,” if heeded here, discloses that the government’s
objection is substantially duplicitous and unworthy of credence.

Basin Electric Power Cooperative’s Memorandum Replying to Re-
sponses to Motion for Leave to Amend Pleadings (May 13, 1994)
at 6 (Docket Item No. 655).
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APPENDIX C

The North Platte Decree
325 U.S. 665 (1945),

as modified
345 U.S. 981 (1953).

DECREE.

This cause having been heretofore submitted on the
report of the Special Master and the exceptions of the
parties thereto, and the Court being now fully advised
in the premises:

It is ordered, adjudged and decreed that:

I. The State of Colorado, its officers, attorneys, agents
and employees, be and they are hereby severally enjoined

(a) From diverting or permitting the diversion
of water from the North Platte River and its tribu-
taries for the irrigation of more than a total of
145,000 acres of land in Jackson County, Colorado,
during any one irrigation season;

(b) From storing or permitting the storage of
more than a total amount of 17,000 acre feet of
water for irrigation purposes from the North Platte
River and its tributaries in Jackson County, Colo-
rado, between October 1 of any year and September
30 of the following year;

(¢) From exporting out of the basin of the North
Platte River and its tributaries in Jackson County,
Colorado, to any other stream basin or basins more
than 60,000 acre feet of water in any period of ten
consecutive years reckoned in continuing progressive
series beginning with October 1, 1945.

II. Exclusive of the Kendrick Project and Seminoe
Reservoir the State of Wyoming, its officers, attorneys,
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agents and employees, be and they are hereby severally
enjoined

(a) From diverting or permitting the diversion of

water from the North Platte River above the Guern-

sey Reservoir and from the tributaries entering the

North Platte River above the Pathfinder Dam for

the irrigation of more than a total of 168,000 acres

of land in Wyoming during any one irrigation season.

(b) From storing or permitting the storage of
more than a total amount of 18,000 acre feet of
water for irrigation purposes from the North Platte
River and its tributaries above the Pathfinder Reser-
voir between October 1 of any year and September
30 of the following year.

III. The State of Wyoming, its officers, attorneys,
agents and employees, be and they are hereby severally
enjoined from storing or permitting the storage of water
in Pathfinder, Guernsey, Seminoe, Alcova and Glendo
Reservoirs otherwise than in accordance with the relative
storage rights, as among themselves, of such reservoirs,
which are hereby defined and fixed as follows:

First, Pathfinder Reservoir;
Second, Guernsey Reservoir;
Third, Seminoe Reservoir;
Fourth, Alcova Reservoir; and
Fifth, Glendo Reservoir;

Provided, however that water may be impounded in or
released from Seminoe Reservoir, contrary to the fore-
going rule of priority operation for use in the generation
of electric power when and only when such storage or
release will not materially interfere with the administra-
tion of water for irrigation purposes according to the
priority decreed for the French Canal and the State Line
Canals. Storage rights of Glendo Reservoir shall be sub-
ject to the provisions of this paragraph III.
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IV. The State of Wyoming, its officers, attorneys,
agents and employees be and they are hereby severally
enjoined from storing or permitting the storage of water
in Pathfinder, Guernsey, Seminoe, Alcova, and Glendo
Reservoirs, and from the diversion of natural flow water
through the Casper Canal for the Kendrick Project be-
tween and including May 1 and September 30 of each
year otherwise than in accordance with the rule of pri-
ority in relation to the appropriations of the Nebraska
lands supplied by the French Canal and by the State Line
Canals, which said Nebraska appropriations are hereby
adjudged to be senior to said five reservoirs and said
Casper Canal, and which said Nebraska appropriations
are hereby identified and defined, and their diversion
limitations in second feet and seasonal limitations in acre
feet fixed as follows:

Limitation Seasonal

in Sec. Limitation

Lands Canal Feet in Acre Ft.
Tract of 1025 acres French 15 2,227
Mitchell Irrigation District Mitchell 195 35,000
Gering Irrigation District Gering 193 36,000
Farmers Irrigation District Tri-State 748 183,050
Ramshorn Irrigation District Ramshorn 14 3,000

V.  The natural flow in the Guernsey Dam to Tri-State
Dam section between and including May 1 and September
30 of each year, including the contribution of Spring
Creek, be and the same hereby is apportioned between
Wyoming and Nebraska on the basis of twenty-five per
cent to Wyoming and seventy-five per cent to Nebraska,
with the right granted Nebraska to designate from time
to time the portion of its share which shall be delivered
into the Interstate, Fort Laramie, French and Mitchell
Canals for use on the Nebraska lands served by these
canals. The State of Nebraska, its officers, attorneys,
agents and employees, and the State of Wyoming, its
officers, attorneys, agents and employees, are hereby en-
joined and restrained from diversion or use contrary to
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this apportionment, provided that in the apportionment
of water in this section the flow for each day, until ascer-
tainable, shall be assumed to be the same as that of the
preceding day, as shown by the measurements and com-
putations for that day, and provided further, that unless
and until Nebraska, Wyoming and the United States
agree upon a modification thereof, or upon another
formula, reservoir evaporation and transportation losses
in the segregation of natural flow and storage shall be
computed in accordance with the following formula taken
from United States’ Exhibit 204A and the stipulation of
the parties dated January 14, 1953, and filed on January
30, 1953:

Reservoir Evaporation Losses.
Seminoe, Pathfinder and Alcova Reservoirs.

Evaporation will be computed daily based upon
evaporation from Weather Bureau Standard 4 foot diam-
eter Class “A” pan located at Pathfinder Reservoir. Daily
evaporation will be multiplied by area of water surface of
reservoir in acres and by co-efficient of 70% to reduce
pan record to open water surface.

Glendo and Guernsey Reservoirs.

Compute same as above except use pan evaporation
at Whalen Dam.

River Carriage Losses.

River carriage losses will be computed upon basis of
area of river water surface as determined by aerial sur-
veys made in 1939 and previous years and upon average
monthly evaporation at Pathfinder reservoir for the pe-
riod 1921 to 1939, inclusive, using a co-efficient of 70%
to reduce pan records to open water surface.

Daily evaporation losses in second-feet for various sec-
tions of the river are shown in the following table:
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TABLE
Area Daily Loss—Second Fleet
River Section Acres May June July Aug. Sept.

Alcova to Glendo Reservoir 6,740 43 61 70 61 45

Guernsey Reservoir
to Whalen 560 4 5 6 5 4

Whalen to State Line 2,430 16 22 25 22 16

Above table is based upon mean evaporation at Path-
finder as follows: May .561 ft.; June .767 ft.; July .910
ft.; Aug. .799 ft.; Sept. .568 ft. Co-efficient of 70% to
reduce pan record to open water surface.

Above table does not contain computed loss for section
of river from Glendo Dam to head of Guernsey Reservoir
(area 680 acres) because this area is less than submerged
area of original river bed (940 acres) in Glendo Reser-
voir and is, therefore, considered as off-set.

Above table does not contain computed loss for section
of river from Pathfinder Dam to head of Alcova Reser-
voir (area 170 acres) because this area is less than sub-
merged area of original river bed in Alcova Reservoir
and is, therefore, considered as off-set.

Likewise the area between Seminoe Dam and head of
Pathfinder Reservoir is less than area of original river
bed through Pathfinder reservoir—considered as off-set.
Evaporation losses will be divided between natural flow
and storage water flowing in any section of river channel
upon a proportional basis. This proportion will ordinarily
be determined at the upper end of the section except
under conditions of intervening accruals or diversions that
materially change the ratio of storage to natural flow at
the lower end of the section. In such event the average
proportion for the section will be determined by using the
mean ratio for the two ends of the section.

In the determination of transportation losses for the
various sections of the stream, such time intervals for
the passage of water from point to point shall be used
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as may be agreed upon by Nebraska, Wyoming and the
United States, or in the absence of such agreement, as
may be decided upon from day to day by the manager of
the government reservoirs, with such adjustments to be
made by said manager from time to time as may be
necessary to make as accurate a segregation as is possible.

VI. This decree is intended to and does deal with and
apportion only the natural flow of the North Platte River.
Storage water shall not be affected by this decree and the
owners of rights therein shall be permitted to distribute
the same in accordance with any lawful contracts which
they may have entered into or may in the future enter
into, without interference because of this decree.

VII. Such additional gauging stations and measuring
devices at or near the Wyoming-Nebraska state line, if
any, as may be necessary for making any apportionment
herein decreed, shall be constructed and maintained at the
joint and equal expense of Wyoming and Nebraska to the
extent that the costs thereof are not paid by others.

VIII. The State of Wyoming, its officers, attorneys,
agents and employees be and they are hereby severally
enjoined from diverting or permitting the diversion of
water from the North Platt River or its tributaries at
or above Alcova Reservoir in lieu of or in exchange for
return flow water from the Kendrick Project reaching the
North Platte River below Alcova Reservoir.

IX. The State of Wyoming and the State of Colorado
be and they hereby are each required to prepare and
maintain complete and accurate records of the total area
of land irrigated and the storage and exportation of the
water of the North Platte River and its tributaries within
those portions of their respective jurisdictions covered by
the provisions of paragraphs I and II hereof, and such
records shall be available for inspection at all reasonable
times; provided, -however, that such records shall not be
required in reference to the water uses permitted by
paragraph X hereof. ‘
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X. This decree shall not affect or restrict the use or
diversion of water from the North Platte River and its
tributaries in Colorado or Wyoming for ordinary and
usual domestic, municipal and stock watering purposes
and consumption.

XI. For the purposes of this decree:

(a) “Season” or “seasonal” refers to the irrigation
season, May 1 to September 30, inclusive;

(b) The term “storage water” as applied to re-
leases from reservoirs owned and operated by the
United States is defined as any water which is re-
leased from reservoirs for use on lands under canals
having storage contracts in addition to the water
which is discharged through those reservoirs to meet
natural flow uses permitted by this decree;

(¢) “Natural flow water” shall be taken as refer-
ring to all water in the stream except storage water;

(d) Return flows of Kendrick Project shall be
deemed to be “natural flow water” when they have
reached the North Platte River, and subject to the
same diversion and use as any other natural flow in
the stream.

XII. This decree shall not affect:

(a) The relative rights of water users within any
one of the States who are parties to this suit except
as may be otherwise specifically provided herein;

(b) Such claims as the United States has to stor-
age water under Wyoming law; nor will the decree in
any way interfere with the ownership and operation
by the United States of the various federal storage
and power plants, works and facilities[;]

(c¢) The use or disposition of any additional sup-
ply or supplies of water which in the future may be
imported into the basin of the North Platte River
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from the water shed of an entirely separate stream,
and which presently do not enter said basin, or the
return flow from any such supply or supplies[;]

(d) The apportionment heretofore made by this
Court between the States of Wyoming and Colorado
of the waters of the Laramie River, a tributary of the
North Platte River;

(e) The apportionment made by the compact be-
tween the States of Nebraska and Colorado, appor-
tioning the water of the South Platte River.

XIII. Any of the parties may apply at the foot of
this decree for its amendment or for further relief, except
that for a period of five years from and after June 15,
1953 the State of Colorado shall not institute any proceed-
ings for the amendment of the decree or for further relief.
In the event that within said period of five years any other
party applies for an amendment of the decree or for fur-
ther relief, then the State of Colorado may assert any and
all rights, claims or defenses available to it under the
decree as amended. The Court retains jurisdiction of this
suit for the purpose of any order, direction, or modifica-
tion of the decree, or any supplementary decree, that may
at any time be deemed proper in relation to the subject
matter in controversy. Matters with reference to which
further relief may hereafter be sought shall include, but
shall not be limited to, the following:

(a) The question of the applicability and effect of
the Act of August 9, 1937, 50 Stat. 564, 595-596;
upon the rights of Colorado and its water users when
and if water hereafter is available for storage and
used in connection with the Kendrick Project in
Wyoming|[;]

(b) The question of the effect upon the rights of
upstream areas of the construction or threatened con-
struction in downstream areas of any projects not
now existing or recognized in this decree;
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(¢) The question of the effect of the construction
or threatened construction of storage capacity not
now existing on tributaries entering the North Platte
River between Pathfinder Reservoir and Guernsey
Reservoir;

(d) The question of the right to divert at or above
the headgate of the Casper Canal any water in lieu
of, or in exchange for, any water developed by ar-
tificial drainage to the river of sump areas on the
Kendrick Project;

(e) Any question relating to the joint operation
of Pathfinder, Guernsey, Seminoe and Alcova Res-
ervoirs whenever changed conditions make such joint
operation possible;

(f) Any change in conditions making modifica-
tion of the decree or the granting of further relief
necessary or appropriate.

XIV. The costs in this cause shall be apportioned and
paid as follows: the State of Colorado onefifth; the
State of Wyoming two-fifths; and the State of Nebraska
two-fifths. Payment of the fees and expenses of the Spe-
cial Master has been provided by a previous order of
this Court.

XV. The clerk of this Court shall transmit to the
chief magistrates of the States of Colorado, Wyoming,
and Nebraska, copies of this decree fully authenticated
under the seal of this Court.

XVI. Whatever claims or defenses the parties or any
of them may have in respect to the application, inter-
pretation or construction of the Act of August 9, 1937
(50 Stat. 564-595) shall be determined without prejudice
to any party arising because of any development of the
Kendrick Project occurring subsequent to October 1, 1951.

XVII. When the Glendo Dam and Reservoir are con-
structed, the following provisions shall be effective:
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(a) The construction and operation of the Glendo
Project shall not impose any demand on areas at or
above Seminoe Reservoir which will prejudice any
rights that the States of Colorado or Wyoming might
have to secure a modification of the decree permit-
ting an expansion of water uses in the natural basin
of the North Platte River in Colorado or above
Seminoe Reservoir in Wyoming.

(b) The construction and operation of Glendo
Reservoir shall not affect the regimen of the natural
flow of the North Platte River above Pathfinder
Dam. The regimen of the natural flow of the North
Platte River below Pathfinder Dam shall not be
changed, except that not more than 40,000 acre feet
of the natural flow of the North Platte River and
its tributaries which cannot be stored in upstream
reservoirs under the provisions of this decree may be
stored in the Glendo Reservoir during any water
year, in addition to evaporation losses on such stor-
age, and, further, the amount of such storage water
that may be held in storage at any one time, includ-
ing carryover storage, shall never exceed 100,000
acre feet. Such storage water shall be disposed of
in accordance with contracts to be hereafter exe-
cuted, and it may be used for the irrigation of lands
in the basin of the North Platte River in western
Nebraska to the extent of 25,000 acre feet annually,
and for the irrigation of lands in the basin of the
North Platte River in southeastern Wyoming below
Guernsey Reservoir to the extent of 15,000 acre feet
annually, provided that it shall not be used as a
substitute for storage water contracted for under any
existing permanent arrangements. The above limita-
tion on storage of natural flow does not apply to
flood water which may be temporarily stored in any
capacity allocated for flood control in the Glendo
Reservoir, nor to water originally stored in Path-
finder Reservoir which may be temporarily re-stored
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in Glendo Reservoir after its release from Pathfinder
and before its delivery pursuant to contract; nor to
water which may be impounded behind Glendo Dam,
as provided in the Bureau of Reclamation Definite
Plan Report for the Glendo Unit dated December
1952, for the purpose of creating a head for the de-
velopment of water power.
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APPENDIX D
No. 108, Original

IN THE
SUPREME COURT OF THE UNITED STATES
October Term, 1993

STATE OF NEBRASKA,
Plaintiff,
V.

STATE OF WYOMING,
Defendant.

AMENDED PETITION FOR AN ORDER
ENFORCING DECREE, FOR INJUNCTIVE RELIEF,
AND FOR MODIFICATION OF THE DECREE TO
SPECIFY AN OPPORTIONMENT OF
THE NATURAL FLOWS OF THE
LARAMIE RIVER BELOW WHEATLAND
AND TO APPORTION THE UNAPPORTIONED
NATURAL FLOWS OF THE
NORTH PLATTE RIVER

The State of Nebraska hereby petitions the Court for
an order protecting and enforcing the equitable apportion-
ment established by the Court through the provisions of
its Decree of October 8, 1945, Nebraska v. Wyoming,
325 U.S. 589, 665 (1945), modified, 345 U.S. 981
(1953), as interpreted on April 20, 1993, Nebraska v.
Wyoming, 113 S.Ct. 1689 (1993), granting injunctive
relief against the State of Wyoming and the United States
of America, modifying the Decree to specify an appor-
tionment of the natural flows of the Laramie River below
Wheatland during the irrigation season, and apportion-
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ing the unapportioned natural flows of the North Platte
River during the non-irrigation season. In support hereof,
Nebraska states:

COUNT 1

1. In Nebraska v. Wyoming, 325 U.S. 589, 665
(1945), modified, 345 U.S. 981 (1953), as interpreted
in Nebraska v. Wyoming, 113 S.Ct. 1689 (1993), the
Court equitably apportioned the natural flows of the
North Platte River during the irrigation season, and par-
tially apportioned the natural flows during the non-
irrigation season, among the states of Nebraska, Wyo-
ming, and Colorado, except that it did not affirmatively
preclude depletion of the contributions of the Laramie
River to the critical Guernsey Dam to Tri-State Dam
reach of the North Platte River, notwithstanding that such
flows were expected to continue.

2. The Decree in Nebraska v. Wyoming, 325 U.S. 589,
665 (1945), modified, 345 U.S. 981 (1953), specifies
the State of Colorado’s equitable apportionment in its
entirety, during the irrigation season and during the non-
irrigation season, by enjoining Colorado: (a) From di-
verting or permitting the diversion of water from the
North Platte River and its tributaries for the irrigation of
more than a total of 145,000 acres of land in Jackson
County, Colorado, during any one irrigation season; (b)
from storing more than 17,000 acre feet of water from
the North Platte River and its tributaries in Jackson
County, Colorado, between October 1 of any year and
September 30 of the following year; and (c¢) from ex-
porting more than 60,000 acre feet of water out of the
basin of the North Platte River and its tributaries in

Jackson County, Colorado, in any period of 10 consecu-
tive years.

3. In Nebraska v. Wyoming, 325 U.S. 589, 665
(1945), modified, 345 U.S. 981 (1953), the Court equi-
tably apportioned the natural flows of the North Platte
River during the irrigation season in the Guernsey Dam
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to Tri-State Dam reach of the river, 75% to Nebraska
and 25% to Wyoming, and imposed restrictions on the
use of the waters of the North Platte River and certain
of its tributaries in Wyoming to ensure, to the extent
possible, that dependable and usable inflows would accrue
to the reach from the upstream reaches and through ac-
cretions within the reach.

4. The Decree in Nebraska v. Wyoming, 325 U.S.
589, 665 (1945), modified, 345 U.S. 981 (1953), con-
tained only those injunctions deemed necessary in 1945
to ensure that dependable and usable inflows would ac-
crue to the Guernsey Dam to Tri-State Dam reach from
the upstream reaches and through accretions within the
reach to effectuate the apportionment of the total na-
ural flows in the reach.

5. The Court in Nebraska v. Wyoming, 325 U.S. 589
(1945), modified, 345 U.S. 981 (1953), expressly de-
clined to impose additional injunctions on the use or de-
velopment of the natural flows arising above and within
the Guernsey Dam to Tri-State Dam reach of the river in
the absence of a contemporaneous threat of development,
notwithstanding that the flows were expected to continue
to provide dependable and usable inflows that would ac-
crue to the reach from upstream reaches and through
accretions within the reach.

6. The Decree in Nebraska v. Wyoming, 325 U.S.
589, 665 (1945), modified, 345 U.S. 981, as interpreted
in Nebraska v. Wyoming, 113 S.Ct. 1689 (1993), did
not specify the apportionment of the contributions of the
Laramie River accruing within the Guernsey Dam to Tri-
State Dam reach by injunction or other restrictions be-
cause there was no contemporancous threat of further
depletions to those flows.

7. While the Court in Nebraska v. Wyoming, 325 U.S.
589, 665 (1945), modified, 345 U.S. 981 (1953), did
not apportion storage water, except as specified in
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§ XVII of the Decree, the equitable apportionment was
premised on the recognition that Pathfinder, Seminoe,
Alcova, Guernsey, and Glendo reservoirs store North
Platte River water and would be operated to serve the
same lands for which natural flows are apportioned, as
well as for certain other lands in Nebraska and Wyoming.

8. Pursuant to Nebraska v. Wyoming, 325 U.S. 589,
665 (1945), modified, 345 U.S. 981 (1953), the Decree
enjoins the storage of waters other than in accordance
with the relative priorities, as among themselves, of Path-
finder, Guernsey, Seminoe, Alcova, and Glendo reservoirs,
defined and fixed in that order, and provides that these
reservoirs be operated junior to the priorities of the
French Canal and the State Line Canals.

9. Pursuant to Nebraska v. Wyoming, 325 U.S. 589
(1945), modified 345 U.S. 981 (1953), as interpreted
in Nebraska v. Wyoming, 113 S.Ct. 1689 (1993), the
Inland Lakes have a right to accrue 46,000 acre feet
of natural flow in the lakes during the months of October,
November, and April, with a priority date of December
6, 1904, and to temporarily store the water in Glendo
and Guernsey reservoirs during the non-irrigation season.

10. Pursuant to Nebraska v. Wyoming, 325 U.S. 589,
665 (1945), modified, 345 U.S. 981 (1953), the Decree
requires Wyoming to prepare and maintain complete and
accurate records of the total area of land irrigated and
the storage of the water of the North Platte River and its
tributaries.

11. The State of Wyoming is presently violating and
threatens to violate the State of Nebraska’s equitable
apportionment established by the Court by depleting the
natural flows of the North Platte River by:

a. The proposed construction of storage capacity
on tributaries entering the North Platte River be-
tween Pathfinder Reservoir and Guernsey Reservoir;
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b. Reducing the flow of tributaries entering the
North Platte River below Alcova by means of
groundwater development, the depletion of return
flows, and the construction of reservoirs;

c. Reducing the flow of tributaries and the main-
stem in Wyoming, as well as canal and lateral flows
reaching Nebraska, by the present and future effects
of existing groundwater development and by poten-
tial groundwater development for municipal, indus-
trial, and irrigation purposes which would result from
favorable action on pending applications to appro-
priate; and

d. Failing to maintain complete and accurate
records of water uses set forth in the Decree as is
necessary to monitor compliance with the Decree.

12. The State of Wyoming is presently violating and
threatens to violate the State of Nebraska’s equitable ap-
portionment established by the Court by depleting the
natural flows of the North Platte River by such projects
as the proposed Deer Creek Project, reregulating reser-
voirs and canal linings in the Goshen Irrigation District
and the Horse Creek Conservancy District, and by per-
mitting unlimited depletion of groundwater that is hydro-
logically connected to the North Platte River and its
tributaries.

13. The current and imminent actions of the State of
Wyoming contravene the Court’s opinions in Nebraska v.
Wyoming, 325 U.S. 589, 665 (1945), modified, 345
U.S. 981 (1953), and the Court’s decision in Nebraska
v. Wyoming, 113 S.Ct. 1689 (1993), and upset the
equitable balance of the North Platte River established in
the Decree.

14. Despite the State of Nebraska’s efforts to resolve
these matters, the State of Wyoming has refused to alter
its actions and continues to upset the equitable appor-
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tionment established by the Court through the provisions
of its Decree.

" 15. The State of Wyoming’s present and threatened
actions are causing and will cause irreparable injury to
the State of Nebraska and its citizens.

- 16. The State of Nebraska has no effective remedy
at law to enforce its rights against the State of Wyoming.
Injunctive relief is necessary to protect and enforce the
equitable apportionment and to restrain further violations
of the Decree by the State of Wyoming.

17. The Court expressly retained jurisdiction to re-
solve the present controversy in § XIII of the Decree of
October 8, 1945, as modified on June 15, 1953, which
provides:

The Court retains jurisdiction of this suit for the
purpose of any order, direction, or modication of
the decree, or any supplementary decree, that may
at any time be deemed proper in relation to the
subject matter in controversy. Matters with refer-
ence to which further relief may hereafter be sought
shall include, but shall not be limited to, the fol-
lowing:
* ® &
(c) The question of the effect of the construc-
tion or threatened construction of storage ca-
pacity not now existing on tributaries entering
the North Platte River between Pathfinder Res-
ervoir and Guernsey Reservoir;

x) & &

(f) Any change in conditions making modifica-
tion of the decree or the granting of further
relief necessary or appropriate.

325 US. at 671-72.

WHEREFORE, the State of Nebraska prays that the
Court enter its order requiring the State of Wyoming to
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comply with the provisions of the Decree of October 8,
1945, as modified on June 15, 1953, and interpreted on
April 20, 1993, and enjoining the State of Wyoming from
increasing its depletion of the natural flows of the North
Platte River in violation of the State of Nebraska’s appor-
tionment under the Decree.

COUNT I

1. The allegations of Count I are adopted and incor-
porated herein.

2. The Decree in Nebraska v. Wyoming, 325 U.S.
589, 665 (1945), modified, 345 U.S. 981 (1953), ap-
portioned the natural flows of the North Platte River
among the states of Nebraska, Wyoming, and Colorado
during the irrigation season, except for the inflows of the
Laramie River to the Guernsey Dam to Tri-State Dam
reach, and partially apportioned the natural flows during
the non-irrigation season.

3. As amended in Nebraska v. Wyoming, 345 U.S.
981 (1953), the Decree states that the State of Wyom-
ing, pursuant to contracts entered between irrigation
water users and the U.S. Bureau of Reclamation, is en-
titled to 15,000 acre feet of Glendo Reservoir storage
water to be used for the irrigation of lands in the North
Platte River Basin in southeastern Wyoming below Guern-
sey Dam.

4. The United States is presently violating and threat-
ens to violate the State of Nebraska’s equitable appor-
tionment established in the Decree by contracting for the
use of Glendo Reservoir water for other than authorized
purposes in the basin of the North Platte River in south-
eastern Wyoming below Guernsey Reservoir.

5. The current and imminent actions of the United
States violate the Decree and upset the equitable balance
of the North Platte River established by the Court.
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6. Despite the State of Nebraska’s efforts to resolve
these matters, the United States has refused to alter its
actions and continues to violate the Decree.

7. The United States’ present and threatened viola-
tions of the Decree are causing and will cause irreparable
injury to the State of Nebraska and its citizens.

8. The State of Nebraska has no effective remedy at
law to enforce its rights against the United States. In-
junctive relief is necessary to enforce the Decree and to
restrain further violations by the United States.

WHEREFORE, the State of Nebraska prays that the
Court enter its order construing the Decree and requir-
ing the United States to comply with the provisions of
the Decree in Nebraska v. Wyoming, 325 U.S. 589, 665
(1945), modified, 345 U.S. 981 (1953), and enjoining
the United States from violating the State of Nebraska’s
apportionment under the Decree.

COUNT III

1. The allegations of Counts I and II are adopted
and incorporated herein.

2. While the Court’s decision in Nebraska v. Wyom-
ing, 113 S.Ct. 1689 (1993), establishes that the inflows
of the Laramie River to the Guernsey Dam to Tri-State
Dam reach of the North Platte River during the irriga-
tion season were not affirmatively specified as part of the
apportionment of the inflows accruing to the reach from
the upstream reaches and the other accretions within the
reach, the decision recognizes that the Court in 1945
“expected that some Laramie water would contribute to
the natural flows available for apportionment in the
[Guernsey Dam to Tri-State Dam] reach.” Nebraska v.
Wyoming, 113 S.Ct. at 1698.

3. The Grayrocks Project is a post-Decree reservoir
located in Wyoming on the Laramie River below Wheat-
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land, operated by Basin Electric Power Cooperative. Dur-
ing construction of the project, the State of Nebraska
challenged its legality. Nebraska v. Rural Electrification
Admin., 12 Env’t Rep. Cas. (BNA) 1156 (D. Neb.
1978), appeal dismissed, 594 F.2d 870 (8th Cir. 1979).
The litigation was settled by an agreement entitled Agree-
ment of Settlement and Compromise dated December 4,
1978 (“Grayrocks Settlement Agreement”). In exchange
for Basin Electric guaranteeing to operate the project to
ensure the delivery of specified quantities of water to the
confluence of the Laramie and North Platte rivers, Ne-
braska and other plaintiffs agreed to withdraw their ob-
jections to the project. The State of Wyoming, while
encouraged to participate in the Agreement in order to
resolve any outstanding controversies, refused to become
a party to the litigation or the Grayrocks Settlement
Agreement.

4. The State of Nebraska has historically relied on
and continues to rely on the contributions of the Laramie
River to the North Platte River as an important com-
ponent of the natural flows apportioned in the critical
Guernsey Dam to Tri-State Dam reach, in satisfaction
of the guaranteed minimum stream flows set forth in the
Grayrocks Settlement Agreement, and for other equities
below Tri-State Dam in Nebraska that rely on the Lara-
mie inflows to the North Platte River during the irriga-
tion and non-irrigation seasons.

5. Wyoming has refused to honor, and has in fact
sanctioned depletions, of the minimum flows guaranteed
by the Grayrocks Settlement Agreement.

6. The State of Wyoming is presently causing injury
to and threatens to further injure beneficial uses of and
equitable reliance on the inflows of the Laramie River
in existence before and after the entry of the Decree in
1945, including depletions of the minimum flows guar-
anteed by the Grayrocks Settlement Agreement by:



D-10

a. The proposed construction of additional river
pumping, diversion, and storage facilities at the con-
fluence of the Laramie and the North Platte rivers;

b. The construction and use of new pumping fa-
cilities on the Laramie River;

c. The construction of facilities to reregulate,
store, and consume return flows;

d. Reducing the inflows of the Laramie River and
its tributaries in Wyoming by the present and future
effects of existing and threatened groundwater de-
velopment; and

e. Additional activities which reduce the natural
flows of the Laramie River to the North Platte River.

7. The State of Wyoming is presently causing injury
to and threatens to further injure beneficial uses of and
equitable reliance on the inflows of the Laramie River in
existence before and after the entry of the Decree in
1945, including depletions of the minimum flows guar-
anteed by the Grayrocks Settlement Agreement, by such
projects as the proposed Corn Creek Project, Goshen
Irrigation District’s river pumps, groundwater pumping,
and surface water depletions.

8. The current and imminent actions of the State of
Wyoming contravene the Court’s opinions in Nebraska
v. Wyoming, 325 U.S. 589, 665 (1945), modified, 345
U.S. 981 (1953), and the Court’s recent decision, Ne-
braska v. Wyoming, 113 S.Ct. 1689 (1993), upset the
equitable balance of the North Platte River established
in the Decree, threaten the continuation of the guaran-
teed minimum flows set forth in the Grayrocks Settlement
Agreement, and threaten to upset the equitable reliance
on North Platte River waters in Nebraska.

9. Despite the State of Nebraska’s efforts to resolve
these matters, the State of Wyoming has refused to alter
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its actions and continues to upset Nebraska’s equitable
apportionment and threaten Nebraska’s equitable- reliance
on these waters.

10. The State of Wyoming’s present .and threatened
actions are causing and will cause irreparable injury to
the State of Nebraska and its citizens.

11. The State of Nebraska has no effective remedy at
law to enforce its rights against the State of Wyoming.
Injunctive relief is necessary to protect equitable interests
in Nebraska and to restrain further violations by the
State of Wyoming.

12. The Court expressly retained jurisdiction to re-
solve the present controversy in q XIII of the Decree of
October 8, 1945, as modified on June 15, 1953, whlch

provides:

The Court retains jurisdiction of this suit for the
purpose of any order, direction, or modification of
the decree, or any supplementary decree, that may
at any time be deemed proper in relation to the sub-
ject matter in controversy. Matters with reference
to which further relief may hereafter be sought shall
include, but shall not be limited to, the following:

*® ES *
(f) Any change in conditions making modifi-
cations of the decree or the granting of further
relief necessary or appropriate.

325 US. at 671-72.

WHEREFORE, the State of Nebraska prays that the
Court specify that the inflows of the Laramie River below
Wheatland are a component of the equitable apportion-
ment of the natural flows in the Guernsey Dam to Tri-
State Dam reach, 75% to Nebraska and 25% to Wyom-
ing, and enjoin the State of Wyoming from depleting
Nebraska’s equitable share of the Laramie River’s con-
tribution to the North Platte River and from impeding or
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interfering with releases of water from Grayrocks Dam
and Reservoir pursuant to the Grayrocks Settlement
Agreement.

COUNT IV

1. The allegations of Counts I, II, and III are adopted
and incorporated herein.

2. The Decree in Nebraska v. Wyoming, 325 U.S.
589, 665 (1945), modified, 345 U.S. 981 (1953), equit-
ably apportions the natural flows of the North Platte
River during the irrigation season among the states of
Nebraska, Wyoming, and Colorado, except that it does
not specify an apportionment of the contributions of the
Laramie River to the critical Guernsey Dam to Tri-State
Dam reach of the North Platte River, notwithstanding
that such flows were expected to continue.

3. The Court in Nebraska v. Wyoming, 325 U.S. 589,
665 (1945), modified, 345 U.S. 981 (1953), partially
apportioned the natural flows of the North Platte River
during the non-irrigation season by regulating the storage
or accrual of natural flow by:

a. Enjoining Wyoming from storing more than
18,000 acre feet of water for irrigation purposes
from the North Platte River and its tributaries above
Pathfinder Reservoir during each water year, i.e.,
October 1 through September 30;

b. Enjoining Colorado from storing more than
17,000 acre feet of water for irrigation purposes
from the North Platte River and its tributaries in
Jackson County, Colorado, during each water year;

c. Enjoining Wyoming from storing water out of
priority with respect to specified reservoirs, except
for out of priority storage or releases from Seminoe
Reservoir for the generation of electricity if such
storage or releases do not materially interfere with
irrigation by the French Canal and the State Line
Canals;
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d. Enjoining Colorado from exporting more than
60,000 acre feet of water out of the basin of the
North Platte River and its tributaries in Jackson
County, Colorado, in any period of 10 consecutive
years; and

e. Apportioning the accrual of 46,000 acre feet
during the months of October, November, and April
to Nebraska for storage in the Inland Lakes.

4. The Decree specifies the State of Colorado’s equita-
ble apportionment in its entirety, during the irrigation
season and during the non-irrigation season.

5. Except as specified in § 3, supra, the non-irrigation
season flows of the North Platte River were not equitably
apportioned in Nebraska v. Wyoming, 325 U.S. 589, 665
(1945), modified, 345 U.S. 981 (1953), as interpreted
in Nebraska v. Wyoming, 113 S.Ct. 1689 (1993), not-
withstanding that the Court sought to balance the equities
among the states of Nebraska, Wyoming, and Colorado to
provide certainty and resolve future disputes.

6. Since the equitable apportionment was effectuated
in Nebraska v. Wyoming, 325 U.S. 589, 665 (1945),
modified, 345 U.S. 981 (1953), there have been changes
in conditions making modification of the Decree or the
granting of further relief necessary and appropriate.

7. Since the entry of the Decree, the unapportioned
non-irrigation season flows of the North Platte River have
been and continue to be relied upon by equitable inter-
ests in the State of Nebraska, including irrigation, hydro-
electric power production, water-cooled electric power
production, municipalities, recreation, and fish and wild-
life, including endangered and threatened species.

8. The demand for unapportioned non-irrigation sea-
son flows by equities in Nebraska presently beneficially
using such water exceeds the supply.
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9. Numerous existing and proposed developments in
Wyoming threaten to utilize and deplete the unappor-
tioned non-irrigation secason flows of the North Platte
River.

10. It is necessary to apportion the unapportioned
non-irrigation season flows of the North Platte River to
protect downstream equities in Nebraska from upstream
development in Wyoming which threatens to deplete
these critical but unprotected non-irrigation season flows.

11. As part of the Grayrocks Settlement Agreement
entered in 1978, Basin Electric guaranteed to operate the
Grayrocks Project to deliver specified quantities of water
to the confluence of the Laramie and North Platte rivers
during the non-irrigation season.

12. The State of Nebraska has historically relied on
and continues to rely on the non-irrigation season con-
tributions of the Laramie River to the North Platte River
guaranteed by the Grayrocks Settlement Agreement.

13. The State of Wyoming’s existing and proposed ac-
tions have depleted and threaten to further deplete the
minimum non-irrigation season flows guaranteed by the
Grayrocks Settlement Agreement.

14. The allegations contained in this count do not
constitute assertions by the State of Nebraska that the
storage of water in Grayrocks Reservoir, the present de-
pletions therefrom for the purposes of the Grayrocks Proj-
ect or the passage through or release of waters from the
Grayrocks Reservoir in accordance with the Grayrocks
Settlement Agreement, constitute injuries to Nebraska’s
claim to an equitable share of the non-irrigation season
flows of the North Platte River.

15. The current and imminent actions of the State of
Wyoming infringe upon Nebraska’s equitable share of the
North Platte River during the non-irrigation season.
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16. Despite the State of Nebraska’s efforts to resolve
these matters, the State of Wyoming has refused to alter
its actions and has continued to assert its alleged right to
infringe upon Nebraska’s equitable share of the North
Platte River during the non-irrigation season.

17. The State of Wyoming’s present and threatened ac-
tions are causing and will cause irreparable injury to the
State of Nebraska and its citizens.

18. The State of Nebraska has no effective remedy at
law to enforce its equitable rights against the State of
Wyoming. A determination of each state’s equitable share
and injunctive relief are necessary to restrain further in-
infringement by Wyoming on Nebraska’s equitable share
of the North Platte River.

19. The Court expressly retained jurisdiction to re-
solve the present controversy in ¥4 XIII of the Decree of
October 8, 1945, as modified on June 15, 1953, which
provides:

The Court retains jurisdiction of this suit for the
purpose of any order, direction, or modification of
the decree, or any supplementary decree, that may
at any time be deemed proper in relation to the sub-
ject matter in controversy. Matters with reference
to which further relief may hereafter be sought shall
include, but shall not be limited to, the following:

® 0k %

(f) Any change in conditions making modifi-
cation of the decree or the granting of further
relief necessary or appropriate.

325 U.S. at 671-72.

WHEREFORE, the State of Nebraska prays that the
Court equitably apportion the unapportioned non-irriga-
tion season flows of the North Platte River between Ne-
braska and Wyoming and that the Court enjoin the State
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of Wyoming from depleting Nebraska’s equitable share
of the North Platte River during the non-irrigation season.

Respectfully submitted,

DoN STENBERG
Attorney General of Nebraska
Department of Justice
2115 State Capitol
Lincoln, Nebraska 68509-8920
(402) 4712682

/s/ Richard A. Simms
RicHARD A. SIMMS
Counsel of Record
Special Assistant Attorney
General

JaMmEes C. BROCKMANN
Jay F. STEIN

Smmms & STEIN, P.A.
430 West San Francisco Street
Post Office Box 280
Santa Fe, New Mexico 87504
(505) 983-3880
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APPENDIX E

No. 108, Original

IN THE SUPREME COURT
OF THE UNITED STATES
OcToBER TERM, 1993

STATE OF NEBRASKA, :
Plaintiff,
V.

STATE OF WYOMING,
Defendant.

WYOMING AMENDED COUNTERCLAIMS AND
CROSS-CLAIMS ‘

DEFINITIONS

The terms “Nebraska”, “the United States” and “fed-
eral reservoirs”, as used in this document, are defined as
follows:

“Nebraska” means the State of Nebraska, its officials
and representatives as well as individual and collective
users of water within its borders.

“United States” means the United States of America
and each of its agencies, representatives or officials hav-
ing responsibility for administration or operation of any
of the federal reservoirs.

“Federal reserviors” refers to those reservoirs and re-
lated facilities on the North Platte River owned and op-
erated by the United States Bureau of Reclamation as
part of the North Platte Project, the Kendrick Project or
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the Kortes or Glendo units of the Pick-Sloan Missouri
Basin Program.

GENERAL ALLEGATIONS

The General Allegations in paragraphs 1 through 8 and
in paragraphs 34 and 35 are incorporated in each of the
counterclaims and cross-claims herein.

1. The Court has jurisdiction of the counterclaims as-
serted against Nebraska and the cross-claims asserted
against Colorado under U.S. Const. art. III, § 2, cl. 2,
under 28 U.S.C. § 1251(a), and under Paragraph XIII
of the decree in Nebraska v. Wyoming, 325 U.S. 589,
665 (1945) (“the Decree”).

2. The Court has jurisdiction of the cross-claims as-
serted against the United States herein under U.S. Const.
art. ITI, § 2, cl. 2, under 28 U.S.C. § 1251(b)(2), and
under Paragraph XIII of the Decree.

3. In accepting this case, the Court has exercised its
retained jurisdiction pursuant to Paragraph XIII of the
Decree to consider the need for modification of the De-
cree in response to a change of conditions that might
render the Decree inequitable. Included within the relief
available in this case is the addition of injunctive relief
or the release of restrictions as necessary to give effect
to the apportionment.

4. 1In 1945, the Court determined that “equitable ap-
portionment does not permit Nebraska to demand direct
flow water from above Whalen for use below Tri-State.”
Nebraska v. Wyoming, 325 U.S. 589, 628 (1945). The
Court also held,

If, as the United States fears, the decree is adminis-
tered so as to divert water from above Tri-State to
the use of those diverting below Tri-State, application

for appropriate relief may be made at the foot of the
decree.

1d. at 628-629.
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5. The equitable apportionment implemented by the
Decree was intended to protect the supply of irrigation
water to meet the reasonable beneficial use requirements
of the Nebraska lands under canals that divert from the
North Platte River at and upstream of Tri-State Dam.

6. The Decree is being administered by Nebraska and
the United States in such a way as to result in natural
flow and federal storage water from Wyoming being de-
livered to uses in Nebraska diverting below Tri-State Dam
that were not included as part of Nebraska’s equltable
apportionment of the North Platte River.

7. The United States was granted leave to intervene
as a party to this case and, as a result, is bound by the
Court’s Decree and has consented to the full and com-
plete adjudication of all matters and issues determined
in the earlier litigation or reasonably incidental thereto.

8. The cross-claims against the United States are for
the purpose of carrying into effect the apportionment de-
termined by the Court in 1945, as modified in 1953. As
such, they are assertable against the United States as a
party.

_ FIRST COUNTERCLAIM

9. Nebraska has circumvented and violated the equi-
table apportionment effected by the Decree, and continues
to do so, by the actions set forth in this first counter-
claim. Such actions have either violated the Decree or
prevented the Decree from carrying into effect the ap-
‘portionment determined by the Court in its 1945 opinion.
As a consequence, the Decree must be enforced, inter-
preted and modified to add appropriate relief that gives
full effect to the apportionment determined by the Court’s
1945 opinion.

10. The Court in its April 20, 1993 opinion, Nebraska
v. Wyoming, 113 S.Ct. 1689 (1993), concluded that
Paragraph IV of the Decree does not impose individual
ceilings on the amount of water that may be diverted
by an individual canal in Nebraska. The Court acknowl-
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edged the continuing dispute over the extent to which
Paragraph IV limits the call of the Nebraska State Line
Canals against the federal reservoirs. Under Paragraph
IV, Wyoming is enjoined to administer the federal res-
ervoirs in priority as to the Nebraska State Line Canals
only up to the diversion limits fixed in Paragraph IV.
When those diversion limits are exceeded, Wyoming is
under no obligation to regulate the storage of water in the
federal reservoirs to make water available for diversion
by the State Line Canals.

11. Nebraska has circumvented and violated the equi-
table apportionment by demanding natural flow water for
diversion by irrigation canals at and above Tri-State Dam
in excess of the beneficial use requirements of the Ne-
braska lands entitled to water from those canals under
the Decree and by demanding that the federal reservoirs
in Wyoming, which are described in Paragraph IV of the
Decree, bypass water to the Nebraska State Line Canals
in excess of the diversion limitations and seasonal volu-
metric limitations fixed in Paragraph IV of the Decree.

12. In recent years the United States has placed a
call against water rights in Wyoming that are junior to
the water storage rights of the federal reservoirs and Wy-
oming officials have administered that call by regulating
or curtailing such junior diversions in Wyoming. No such
call had ever been placed before 1988.

13. As a result of Nebraska demanding and the United
States delivering more water through the federal reser-
voirs than the Nebraska canals are entitled to under the
equitable apportionment, storage in the federal reservoirs
has been depleted or foregone, thereby increasing the call
by the federal reservoirs to the injury of junior water
rights in Wyoming. Nebraska and the United States have
failed and refused to recognize or enforce reasonable lim-
its on the diversions by the Nebraska canals.

14. Nebraska has circumvented and violated the equi-
table apportionment, and continues to do so, by demand-
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ing natural flow and storage water from sources above
Tri-State Dam and bypassing it or diverting it for uses
below Tri-State Dam that are not recognized or author-
ized by the Decree. Specific examples of such action in-
clude,

a. Diverting more water than needed for bene-
ficial, irrigation use and returning such water unused
through wasteways to the North Platte River below Tri-
State Dam;

b. Knowingly using substantially inflated esti-
mates of the amount of irrigated acreage on which the
allowable diversion rates are determined and thereby al-
lowing diversions substantially in excess of the reasonable
water requirements of the lands actually irrigated;

c. Failing to adequately monitor and measure the
use of water on Nebraska lands under canals diverting
in the Guernsey to Tri-State Dam section of the North
Platte River;

d. Assuming and applying unreasonably large and
unsubstantiated transportation losses in the administra-
tion of storage water deliveries below Tri-State Dam,: re-
sulting in substantial quantities of storage water being
passed below Tri-State Dam where such storage water is
not used in accordance with the contracts governing its
use but.is converted from storage water to water avail-
able for appropriation by other uses below Tri-State Dam;

e. Allowing excessive diversions into the Inter-
state Canal which result in the storage of natural flow
in the Inland Lakes during the irrigation season (1) in
excess of the right to store up to 46,000 acre-feet of
water during October, November and April each year for
the Inland Lakes as established by the Court’s April 20,
1993 opinion and (2) without regard to whether such
water is needed to meet the beneficial use requirements
of the lands using water from the Inland Lakes.
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WHEREFORE, Wyoming requests the Court to enjoin
Nebraska’s continuing circumvention and violation of the
apportionment, to modify the Decree as necessary to con-
firm that equitable apportionment does not allow Ne-
braska to demand direct flow water from Wyoming for
use below Tri-State Dam and to modify the Decree as
necessary to confirm that, when the water storage rights
of .the federal reservoirs have not been fully satisfied,
those reservoirs may not bypass water to the Nebraska
State Line Canals in excess of the diversion limitations
or annual volumetric limitations fixed in Paragraph IV
of the Decree.

' SECOND COUNTERCLAIM

15. Nebraska has violated Paragraph XVII of the
Decree by permitting the delivery of storage water from
Glendo Reservoir in the amount of 8,000 acre-feet per
year to the Central Nebraska Public Power and Irriga-
tion District for uses other than irrigation and for use as
a substitute for storage water prev10usly available under
permanent arrangements.

WHEREFORE, Wyoming requests the Court to enjoin
further violations of Paragraph XVII of the Decree by
Nebraska.

THIRD COUNTERCLAIM

16. In the alternative to the second counterclaim, Wyo-
ming asserts that the restrictions on the place and man-
ner of use of water stored in Glendo Reservoir set forth
in Paragraph XVII of the Decree are no longer equi-
table. Conditions have changed so that such limitations
on the place and manner of use of Glendo Reservoir
'storage water prevent the equitable apportionment of the
water storable in Glendo Reservoir as originally intended
by the parties and the Court when the Decree was
amended in 1953.

17. The intent and purpose of the stlpulatlon modlfy
ing the Decree in 1953 was to apportion the use of water
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stored in Glendo Reservoir in the amount of 25,000 acre-
feet per year to Nebraska and 15,000 acre-feet per year
to Wyoming.

18. Wyoming and Nebraska have been unable to fully
use their respective shares of the Glendo storage water
under Paragraph XVII of the Decree within the limita-
tions on place and manner of use imposed by Paragraph
XVII. The Decree has failed to carry out the apportion-
ment intended by the 1953 stipulation. The Decree there-
fore should be modified to remove the restrictions in
Paragraph XVII on the place and manner of use of water
stored in Glendo Reservoir.

WHEREFORE, Wyoming requests the Court to modify
Paragraph XVII of the Decree to allow the 15,000 acre-
feet of storage water in Glendo Reservoir allocated to
Wyoming and the 25,000 acre-feet of storage water in
Glendo Reservoir allocated to Nebraska to be used di-
rectly or by exchange for all beneficial uses under the
laws of the respective states.

FOURTH COUNTERCLAIM

19. The procedure for determining transportation or
“carriage” losses set forth in Paragraph V of the Decree
is no longer factually accurate or equitable.

20. The States of Nebraska and Wyoming and the
United States have jointly funded technical studies of the
transportation losses addressed in Paragraph V. Such
studies demonstrate that sufficient data and technology
is now available to make a more accurate estimate of
transportation losses than the estimate produced by use
of the procedure required by Paragraph V of the Decree.

21. The parties have been unable to agree on a pro-
cedure for determining transportation losses that would
replace those required by Paragraph V of the Decree.

22. The administration of the apportionment of na-
tural flow under the Decree requires the daily segregation



E-8

of natural flow and storage water in the river. A reason-
ably accurate determination of carriage losses is essential
to that administration. In order to carry into effect the
apportionment determined by the Court in 1945, as modi-
fied in 1953, more accurate procedures and data should
be used in determining and assessing transportation
losses.

23. Failure to properly assess transportation losses in-
validates the segregation of natural flow and storage
necessary to administer the decreed apportionment, upsets
the equitable balance of the apportionment and injures
Wyoming users.

24. The provision in Paragraph V of the Decree dic-
tating the formula for determination of carriage losses is
not necessary and unduly complicates the Decree. The
State of Wyoming, through the office of the Wyoming
State Engineer, has the authority and duty to determine
and assess carriage losses for storage water deliveries on
every stream in Wyoming.

WHEREFORE, Wyoming requests the Court to amend
Paragraph V of the Decree to remove the provisions for
determination of carriage losses and to leave such deter-
mination to state officials under state law.

FIRST CROSS-CLAIM

25. The allegations in paragraphs 9 through 14 of
the first counterclaim are hereby incorporated in this first
cross-claim.

26. The United States has circumvented and violated
the equitable apportionment, and continues to do so, by
operating the federal reservoirs to deliver natural flow
water for diversion by Nebraska irrigation canals at and
above Tri-State Dam in excess of the beneficial use re-
quirements of the lands entitled to water from those
canals under the Decree, by failing to store water in the
federal reservoirs when available under Paragraph IV
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of ‘the Decree and by bypassing or releasing ‘water to the
Nebraska State Line Canals in excess of the diversion
limitations and seasonal volumetric limitations fixed in
Paragraph IV of the Decree.

27. The United States has circumvented and violated
the equitable apportionment, and continues to do so, by
operating the federal reservoirs to bypass river flows and
release storage water from sources above Tri-State Dam
with knowledge of and acquiescence in the bypass or di-
version of such water for uses below Tri-State Dam that
are not recognized or authorized by the Decree. Specific
examples of actions by the United States that undermine
the decreed apportionment include,

a. Operating the federal reservoirs to deliver to Ne-
braska users more water than is reasonably required when
such deliveries result in the return of water unused
through wasteways to the North Platte River below Tri-
State Dam;

b. Delivering water substantially in excess of the bene-
ficial use requirements of the lands actually irrigated in
Nebraska by honoring demands for water delivery to
Nebraska water users based on irrigated acreage estimates
that Nebraska and United States officials know are sub-
stantially inflated but which Nebraska officials neverthe-
less use to set the allowable diversion rates; '

c. Failing to require adequate monitoring and mea-
suring of uses of water on Nebraska lands under canals
diverting in the Guernsey to Tri-State Dam section of the
North Platte River;

d. Delivering excessive amounts of Glendo Reservoir
storage water and North Platte Project storage water
under the Warren Act to Nebraska irrigators and acqui-
escing in the application by Nebraska officials of unrea-
sonably large and unsubstantiated transportation losses
in the administration of storage water deliveries below
Tri-State Dam, all of which results in substantial quanti-
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ties. of storage water being passed below Tri-State Dam
where such storage water is not used in accordance with
the contracts governing its use but is converted from
storage water to water available for appropriation by
other uses below Tri-State Dam;

e. Operating the federal reservoirs and canals so as
to deliver excessive amounts of natural flow for diversion
by the Interstate Canal, resulting in the storage of water
in the Inland Lakes during the irrigation season in excess
of the storage rights of the Inland Lakes determined by
the Court and without regard to whether such water is
needed to meet the beneficial use requirements of the
lands using water from the Inland Lakes;

“f. Operating the federal reservoirs for the generation
of electric power in a manner which interferes with the
primary use of the reservoirs for irrigation.

WHEREFORE, Wyoming requests the Court (1) to
enjoin the United States’ continuing violations of the ap-
portionment, (2) to modify the Decree as necessary to
confirm that the equitable apportionment does not allow
Nebraska to demand water from Wyoming for use below
Tri-State Dam, (3) to modify the Decree as necessary
to confirm that, when the water storage rights of the
federal reservoirs have not been fully satisfied, those
reservoirs may not bypass natural flow to the Nebraska
State Line Canals in excess of the diversion limits or
annual volumetric limitations fixed in Paragraph IV of
the Decree and (4) to enjoin the United States and its
officials to operate and administer the federal reservoirs
so that water is not released to Nebraska canals in a
manner that circumvents the equitable apportionment.

SECOND CROSS-CLAIM

28. The United States has violated Paragraph XVII
of the Decree and the federal law governing use of Glendo
Reservoir by delivering storage water from Glendo Reser-
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voir in the amount of 8,000 acrefeet per year to the
Central Nebraska Public Power and Irrigation District for
uses other than irrigation and for use as a substitute for
storage water previously available under permanent ar-
rangements.

WHEREFORE, Wyoming requests the Court to enjoin
further violations of Paragraph XVII of the Decree and
federal law by the United States.

THIRD CROSS-CLAIM

29. In the alternative to the second cross-claim, Wy-
oming incorporates by reference the third counterclaim,
including paragraphs 16 through 18, supra, and asserts
the claim for modification of Paragraph XVII of the
Decree set forth therein as a cross-claim against the
United States and the State of Colorado.

FOURTH CROSS-CLAIM

30. The equitable apportionment which the Decree
was intended to carry into effect was premised in part
on the assumption that the United States would operate
the federal reservoirs and deliver storage water in accord-
ance with applicable federal and state law and in accord-
ance with the contracts governing use of water from the
federal reservoirs.

31. The United States has failed to operate the fed-
eral reservoirs in accordance with applicable federal and
state laws and has failed to abide by the contracts gov-
erning use of water from the federal reservoirs. Spe-
cifically, the United States has allocated storage water
in a manner which (a) upsets the equitable balance on
which the apportionment of natural flow was based, (b)
results in the allocation of natural flow contrary to the
provisions of the Decree and contrary to the equitable
apportionment, (c) promotes inefficiency and waste of
water contrary to federal and state law, (d) violates the
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contract rights of the North Platte Project Irrigation
Districts and violates the provisions of the Warren Act,
43 U.S.C. § 523, which provide for sale of storage water
to non-project users only if there is available water “in
excess of the requirements of the lands to be irrigated
under any project” after “preserving a first right to lands
and. entrymen under the project” and (e) exceeds the
limitations in the contracts under the Warren Act.

32. Such action by the United States has caused water
shortages to occur more frequently and to be more severe,
thereby causing injury to Wyoming and its water users.

WHEREFORE, Wyoming requests the Court (1) to
declare that the United States’ allocation procedure is
contrary to the equitable apportionment, to applicable
federal and state law and to the contracts governing use
of water from the North Platte Project, (2) to enjoin
the United States’ continuing violations of federal and
state law and (3) to direct the United States to comply
with the terms of its contracts.

FIFTH CROSS-CLAIM

33. The fourth counterclaim, including paragraphs
19-24, supra, is hereby incorporated and the claim for
modification of Paragraph V of the Decree to provide
for more accurate determination of transportation losses
is asserted as a cross-claim against the United States and
the State of Colorado.

FURTHER GENERAL ALLEGATIONS

34. The past and continuing violations of the Decree
or the equitable apportionment intended to be effected by
the Decree by Nebraska and the United States have
caused and continue to cause irreparable injury to Wyom-
ing and its citizens. The waste of water delivered to
Nebraska canals has caused water shortages to occur
more frequently and to be more severe, has resulted in
calls by the United States for regulation or curtailment
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of Wyoming water rights that are junior to the federal
reservoirs, and has interfered with potential water de-
velopment in Wyoming that would have otherwise taken
place under the equitable apportionment.

35. Wyoming has no adequate remedy at law to en-
force its rights against Nebraska and the United States.
Injunctive relief is necessary to enforce the Decree, to
modify the Decree where necessary to carry out the pre-
viously determined equitable apportionment and to re-
strain further circumvention and violation of that appor-
tionment by Nebraska and the United States.

WHEREFORE, Wyoming prays that the Court enter
an order granting judgment for Wyoming on the counter-
claims and cross-claims asserted herein, enjoining Ne-
braska and the United States from further violations of
the Decree, providing for additional relief as necessary to
carry into effect the previously determined equitable ap-
portionment of the North Platte River and granting such
further relief as the Court may deem just and proper.

Respectfully submitted,

JosepH M. MEYER

Attorney General of Wyoming
LARRY M. DoNOVAN

Senior Assistant Attorney General
Counsel of Record

DoNALD M. GERSTEIN

Assistant Attorney General

123 Capitol Building

Cheyenne, Wyoming 82002
(307) 777-7841
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/s/ Dennis C. Cook
Dennis C. Cook
Special Assistant Attorney General
Cook anD HoL1z, P.C.
2020 Grand Avenue, Suite 220
Laramie, Wyoming 82070
(307) 745-7320

RAPHEL J. MOSES

JAMES R. MONTGOMERY

Special Assistant Attorneys General

Moses, WITTEMYER, HARRISON
AND WOODRUFF, P.C.

1002 Walnut, Suite 300

Boulder, Colorado 80302

(303) 443-8782

Attorneys for the State of
‘Wyoming















