
  

    

preme Court, U.S. | 

er TLE DD 

JUL 1 1992 
No. 108, Original 

| OFFICE OF THe CEERK 
IN THE iaeaee   

Supreme Court of the United States 
October Term, 1986 
  

STATE OF NEBRASKA, 
Plaintrff, 

V. 

STATE OF WYOMING, 
Defendant. 

  

NEBRASKA’S EXCEPTIONS TO THE FIRST AND SECOND 
INTERIM REPORTS OF THE SPECIAL MASTER AND 

BRIEF IN SUPPORT OF EXCEPTIONS 
  

DON STENBERG 
Attorney General of Nebraska 

MARIE C. PAWoL 
Assistant Attorney General 
Department of Justice 

2115 State Capitol 

Lincoln, Nebraska 68509-8920 
(402) 471-2682 

RICHARD A. SIMMS 

Counsel of Reeord 

Special Assistant Attorney General 

JAMES C. BROCKMANN 

JAY F. STEIN 

Simms & STEIN, P.A. 

446 West San Francisco Street 

Post Office Box 280 

Santa Fe, New Mexico 87504 

(505) 983-3880 

July 1, 1992 
  

  

Bowne of Phoenix, Ine., Law Printers (602) 468-1012





No. 108, Original 

IN THE 

Supreme Court of the Untied States 
October Term, 1986 
  

STATE OF NEBRASKA, 
Plaintvff, 

Vv 

STATE OF WYOMING, 
Defendant. 

  

NEBRASKA’S EXCEPTIONS TO THE FIRST AND SECOND 
INTERIM REPORTS OF THE SPECIAL MASTER 

  

The State of Nebraska takes exception to certain legal conclusions 

in Special Master Olpin’s First and Second Interim Reports of 

June 14, 1989, and April 9, 1992: 

1. Nebraska takes exception to the Master’s conclusion that the 

Court did not expressly apportion 75% of the inflows of the Laramie 

River to Nebraska in § V of the North Platte Decree, as recom- 

mended by Special Master Doherty in 1944, Nebraska v. Wyoming, 

325 U.S. 665, 667 (1945), modified, 345 U.S. 981 (1953); 

2. Nebraska takes exception to the Master’s reading of J X of the 

North Platte Decree, 325 U.S. at 670. Paragraph X is a single 

sentence which provides that the provisions of the Decree which 

affect or restrict uses of irrigation water “shall not affect or restrict” 

municipal uses. While J X was intended to shield municipal uses from 

the restrictions imposed on irrigation uses, the Special Master reads 

q X as providing municipalities with an affirmative right to deplete 

the water supplies apportioned for irrigation; and 

3. Nebraska takes exception to the Master’s contravention of the 

Court’s retained jurisdiction in § XIII(c) to address “[t]he question 

of the effect of the construction or threatened construction. of storage 

capacity not now existing on tributaries ... between Pathfinder 

Reservoir and Guernsey Reservoir.” 325 U.S. at 672. Paragraph
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XIII(c) allows the Court to assess the impact of new tributary 

storage, e.g., the impact of depletions of natural flow on existing 

irrigation storage in Guernsey and Glendo reservoirs and the Inland 

Lakes reservoirs of the North Platte Project. Because the exercise of 

the Court’s jurisdiction pursuant to § XIII(c) could limit new 

tributary storage in order to protect the existing irrigation apportion- 

ment, whether for irrigation, industrial, or municipal purposes, the 

Special Master concludes that § X preempts an evaluation of any 
municipal project under § XIII(c), denying the Court’s jurisdiction 

and endorsing the very depletions the Court and Special Master 
Doherty sought to preclude. 

The State of Nebraska urges the Court: 1) to reaffirm the appor- 

tionment of the inflows of the Laramie River in J V of the Decree as 

recommended by Special Master Doherty and adopted by the Court 

in 1945; 2) to limit § X to its plain and unambiguous meaning; and 

3) to exercise the jurisdiction preserved in § XIII(c) of the Decree. 

Respectfully submitted, 

DON STENBERG 

Attorney General of Nebraska 

MARIE C. PAWOL 

Assistant Attorney General 
Department of Justice 

2115 State Capitol 

Lineoln, Nebraska 
(402) 471-2682 
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STATE OF NEBRASKA, 
Plainivff, 

Vv 

STATE OF WYOMING, 
Defendant. 

  

NEBRASKA’S BRIEF IN SUPPORT OF EXCEPTIONS 
  

QUESTIONS PRESENTED 

. Did the Court expressly add 3% of the apportioned accretions 
inadvertently omitted from the evidence of accretions between 

Whalen and Tri-State Dam — the “pivotal reach of the river” — to 
the apportionment in § V of the Decree without necessarily 

acknowledging the presence of 26% of the apportioned accretions 
which were contained in the evidence comprising the natural flow 

fund apportioned by the Court? 

Is there a rational basis to support a reading of J X which changes 

the words ‘[t]his decree shall not affect or restrict municipal uses’ 

to mean ‘municipal uses can upset the apportionment set forth in 

the provisions of the Decree?’ 

. Does § X, which is a qualification of the operative provisions of the 

North Platte Decree, qualify § XIII(c), thus vitiating the Court’s 

retention of jurisdiction to evaluate the effect of the construction 

or threatened construction of any storage capacity on tributaries 

entering the North Platte River between Pathfinder Reservoir and 

Guernsey Reservoir? . 

Should the Court accept a recommended reading of { X which 

generates contradictions and internal inconsistencies in the De- 

cree which do not arise when § X is given its plain meaning?
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PARTIES INVOLVED 

This suit was commenced in 1934 by the State of Nebraska against 

the State of Wyoming. Following the denial of Wyoming’s motion to 

dismiss, which was predicated on the indispensability of the State of 

Colorado and the United States of America, Colorado was impleaded 

as a defendant and the United States was granted leave to intervene. 

Nebraska v. Wyoming, 296 U.S. 553 (1935); Nebraska v. Wyoming, 304 

U.S. 545 (19388). The Court entered its original Opinion and Decree 

in 1945. Nebraska v. Wyoming, 325 U.S. 589 (1945);' Nebraska v. 

Wyoming, 326 U.S. 688 (1945). 

On October 7, 1986, Nebraska filed her motion for leave to reopen 
the case, seeking relief solely against Wyoming. (Docket No. 1).? The 

motion was granted on January 20, 1987. Nebraska v. Wyoming, 479 

U.S. 1051 (1987) (Docket No. 4a). Colorado and the United States 

have participated in the same capacities as in the initial proceedings. 
Relief is also sought against Wyoming and the United States in 

Nebraska’s motion for leave to amend her petition dated October 9, 
1991. (Docket No. 407). Consideration of the motion to amend was 

deferred by the Court’s Order of May 18, 1992. Nebraska v. Wyoming, 
__ US. _, 112 S. Ct. 1980 (1992) (Docket No. 477). 

Five entities sought to intervene in 1987, viz., Basin Electric Power 

Cooperative (“Basin”), Central Nebraska Public Power and Irriga- 

tion District (“Central’’), the Nebraska Public Power District 
(“NPPD”), the Platte River Whooping Crane Critical Habitat Main- 

tenance Trust (‘‘Trust’’), and the National Audubon Society (“Audu- 
bon”). (Docket Nos. 7, 8, 14, 16). Special Master Olpin denied the 
motions to intervene, but allowed the active participation of the 

would-be intervenors as amici. See Owen Olpin, Special Master, First 
  

‘Nebraska v. Wyoming, as used throughout this brief refers to the initial decision 

in Nebraska v. Wyoming, 325 U.S. 589 (1945), modified, 345 U.S. 981 (1953), unless 

otherwise indicated. 

"By agreement of the parties and the Special Master, pleadings contained in the 

Special Master’s Docket are identified by docket number in parentheses.
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Interim Report (June 14, 1989) (‘First Interim Report”) (Docket 

No. 140). 

On June 8, 1991, the Special Master invited the amici to re-petition 

to intervene. (Docket No. 366). Audubon, Central, and the Trust 

repetitioned. (Docket Nos. 382, 384, 387). Basin had a pending 

motion to reconsider the denial of its first motion for intervention. 

(Docket No. 120). Master Olpin recommended denial of all petitions 

in his Second Interim Report. See Owen Olpin, Special Master, 

Second Interim Report on Motions for Summary Judgment and 

Renewed Motions for Intervention (April 9, 1992) (“Second Interim 

Report”) (Docket No. 463). 

JURISDICTION 

The State of Nebraska invoked the original jurisdiction of the 

Court under § XIII of the Decree in Nebraska v. Wyoming, 325 U.S. 

665 (1945), modified, 345 U.S. 981 (1953). Paragraph XIII retained 
the Court’s jurisdiction “for the purpose of any order, direction, or 

modification of the decree” to address future developments or “[a]ny 

change in conditions making modification... or the granting of 
further relief necessary or appropriate.”® 325 U.S. at 671-72. The 

Decree was entered under Article III, Section 2, Clause 2, of the 

United States Constitution and the Judiciary Act, 28 U.S.C. 

§ 1251(a) (1988). 

The petition to reopen requested enforcement of “the provisions of 

its Decree,” as well as injunctive relief “enjoining ... Wyoming from 

increasing its depletion of the natural flows of the North Platte River 

in violation of ... Nebraska’s apportionment under the Decree.” 

Nebraska’s Petition at 1, 3-4 (Docket No. 1).* Nebraska seeks to 

  

3As used in this brief, the “Decree” refers to the 1945 decree, 325 U.S. 665, as 

modified by the Court’s order in 1953, 345 U.S. 981. 

*Nebraska’s Motion for Leave to File Petition for an Order Enforcing Decree 

and for Injunctive Relief, Petition for an Order Enforcing Decree and for 

(cont’d.)
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construe or clarify the Decree, to modify it as necessary by the 

addition of appropriate provisions, and to enforce it. See 325 U.S. at 

671-72. 

Nebraska v. Wyoming was initially docketed as No. 6, Original. 
When the case was reopened on January 20, 1987, it was redocketed 

as No. 108, Original. Nebraska v. Wyoming, 479 U.S. 1051 (1987) 

(Docket No. 4a). On June 22, 1987, the Court appointed the Honora- 

ble Owen Olpin as Special Master. (Docket No. 20a). 

On September 11, 1987, Wyoming filed a motion for summary 

judgment seeking to dispose of the case in its entirety, except for her 

counterclaim. (Docket No. 23). Master Olpin denied the motion in his 
First Interim Report on June 14, 1989. (Docket No. 140). 

In February and March, 1991, Colorado, Nebraska, Wyoming and 

the United States filed cross-motions for summary judgment, with 

Colorado and Wyoming generally aligned against Nebraska and the 
United States. (Docket Nos. 292, 294, 296, and 297). Master Olpin’s 
recommended disposition of the cross-motions is contained in his 
Second Interim Report of April 9, 1992. (Docket No. 463). 

Pursuant to the Court’s Order of May 18, 1992, the parties were 

granted forty-five days to file exceptions to the first and second 
interim reports. Nebraska v. Wyoming, _U.S.__—s, 112 S.. Ct. 1980 

(1992) (Docket No. 477). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The ease does not directly involve specific constitutional or statu- 

tory provisions. The North Platte River Decree is reprinted in the 
Appendix. See Appendix at A-1-15. 

  

Injunctive Relief, and Brief in Support of Motion for Leave to File Petition for an 

Order Enforcing Decree and for Injunctive Relief (Oct. 6, 1986) (Docket No. 1).
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STATEMENT OF THE CASE 

Equitable apportionment is the body of federal common law which 
governs disputes among states over their rights parens patriae to the 

use of the waters of an interstate stream. In this case, each of the 

party states adheres intrastate to the doctrine of prior appropriation, 

which is predicated on the climatological fact that demand will 

inevitably exceed the supply. Priority of appropriation thus posits the 

principle that the first appropriator in time is the first in nght and 
that each senior water right is to be satisfied in full before water is 

allowed to flow to successively junior users. Individual regimes of 

state water law, however, are not tailored to conflicting claims on an 

interstate stream. Based on the jurisprudence of equitable apportion- 

ment in 1934, Nebraska filed this suit against Wyoming to extend the 
concept of priority of appropriation across the state line, which, 

according to a contemporaneous decision, afforded “the only basis... 

consonant with the principles of right and equity applicable to such a 

controversy .. ..” Wyoming v. Colorado, 259 U.S. 419, 470 (1922).° 

The North Platte River is a non-navigable interstate stream flow- 

ing wholly within the states of Colorado, Wyoming, and Nebraska. It 

rises in the mountains of northern Colorado and flows northerly to 

the vicinity of Casper, Wyoming, where it turns to the east and 

proceeds in a southeasterly direction through Wyoming and into 

Nebraska. Its principal tributary below Pathfinder Reservoir — the 

Laramie River — also rises in the mountains of northern Colorado 

and flows northerly to Wheatland Reservoir in Wyoming, where it 

turns to the northeast and flows to its confluence with the North 

Platte River between the Whalen Diversion Dam and the Tri-State 
Diversion Dam. See Appendix at A-16. 

Pursuant to the Reclamation Act of 1902, a large reclamation 

project had been constructed along the North Platte in the early 

1900s, viz., the North Platte Project, serving lands in Wyoming and 
  

*Wyoming v. Colorado as used throughout this brief refers to Wyoming v. 

Colorado, 259 U.S. 419 (1922), unless otherwise indicated.



Nebraska. Another large federal project under construction when the 

North Platte Decree was entered in 1945 was the Kendrick Project, 
which serves lands in Wyoming. Five major reservoirs are associated 

with these projects. Pathfinder, Guernsey and Glendo reservoirs 

store water for the North Platte Project, and Seminoe and Alcova 

reservoirs store water for the Kendrick Project.® Releases from each 

of the principal reservoirs generate hydroelectric power. The stored 

water is normally released for irrigation in middle to late summer. 

Nebraska v. Wyoming was precipitated by the beginning of a decade 

of drought in 1931 and the initial construction of the Kendrick 

project in Wyoming. 325 U.S. at 599. The North Platte River had long 

been over-appropriated when the suit was filed. Doherty Report at 7; 

325 U.S. at 608. Essentially all of the surface water of the North 
Platte was used for irrigation when this suit was filed. In some 

reaches of the mainstem and the tributaries, the demand exceeded 

the supply; in other reaches, the supply exceeded the demand. 

Overall, there was not enough water to satisfy the irrigation season 
requirements in the three states. 

Dealing only with the natural flows of the system and limiting the 
allocation of the supply to agricultural needs during the irrigation 

season, 1.e., May 1 to September 30 of each year, the object of the 

parties and Special Master Doherty was to protect existing uses to 

the extent possible and to ascertain and allocate the supply to meet 

the demand in the various reaches of the river. While the parties took 
differing conceptual approaches to the apportionment, all were 

agreed that the supply had to be determined in each reach in order to 
meet the progressive downstream demands. See generally Doherty 

Report at 99-101. See also, e.g., Nebraska Exhibit Nos. 10, 11, 85, 86, 

302, 481; Wyoming Exhibit Nos. 80, 81, 86-98, 112, 146, 150, 151, 170, 

  

°Smaller reservoirs include Kortes, Gray Reef, Lake Alice, Lake Minatare, Little 

Lake Alice, and Lake Winters Creek. The latter four are located off-channel in 

Nebraska and are collectively referred to as the Inland Lakes.
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173, 177, 180; United States Exhibit Nos. 116, 117, 125, 136, 143, 271; 

Engineers’ Stipulation — May, 1942. 

For the purpose of analyzing supply and demand, the North Platte 

River falls into several natural sections. The evidence at trial dealt 

with the sectional requirements, supplies, and allocations in six 

reaches of the North Platte River: 1) North Park, Colorado; 2) the 
Colorado-Wyoming state line to Pathfinder Reservoir; 3) Pathfinder 

Reservoir to Whalen, Wyoming; 4) Whalen to Tri-State Dam, Ne- 

braska; 5) Tri-State Dam to Kingsley Reservoir; and 6) Kingsley 

Dam to Grand Island. Doherty Report at 7; 325 U.S. at 593; see also 

Appendix at A-16. Master Doherty determined the water supplies 

and irrigation demands in each section of the North Platte River and 
reached conclusions about the equitable distribution in each section, 

weighing the competing demands in successive downstream reaches. 

In section one, the Special Master found that accretions to the 

river averaged 635,100 acre feet per year and that Colorado was 
consuming 104,540 acre feet annually. Doherty Report at 21, 125; 325 

U.S. at 593 n.3, 600. Though Colorado had a large share of junior 

appropriators compared to Wyoming and Nebraska, Master Doherty 

determined that Colorado had not exceeded her equitable share of the 

North Platte River. Doherty Report at 125-27; 325 U.S. 621-23. 

Because the water supply in the remainder of the river basin was 

insufficient to meet the demands of downstream senior water users, 

however, the Master determined that any additional consumption by 

junior appropriators in North Park would be inequitable vis-a-vis 

established downstream uses. Accordingly, he limited future deple- 

tions of the North Platte River in Colorado. Doherty Report at 177: 
325 U.S. at 665 (Decree § I). 

In section two, from the Colorado-Wyoming state line to Path- 

finder Reservoir, the Master reached the same conclusion. Doherty 

stated that “no additional burden can be placed on the supply 

without encroachment on present rightful uses, and therefore [I] 

propose that present uses as defined should be set as the measure of 

Wyoming’s equitable share in respect to this section.” Doherty



Report at 186. The average annual accretion from this section of the 

river was 1,059,240 acre feet, and consumption averaged 162,400 acre 

feet annually. Id. at 22, 133-136; 325 U.S. at 598 n.3. Because of the 

over-appropriated condition of the river downstream, the Special 

Master limited Wyoming to existing water uses on the tributaries 

above Pathfinder Reservoir. Doherty Report at 177; 325 U.S. at 665- 
66 (Decree § II). 

In section three, Pathfinder Reservoir to Whalen Dam, the accre- 

tions were determined to be 390,000 acre feet annually.’ Doherty 

Report at 22; 325 U.S. at 593 n.38. The Master found that Wyoming’s 
irrigated acreage on the mainstem, 14,000 acres, consumed 19,500 

acre feet of water annually. Doherty Report at 146; see also 325 U.S. 
at 603. He determined that restrictions should be placed on diver- 

sions from thé mainstem of the river, but that limitations were not 

necessary on the tributaries because there was no threat of develop- 

ment. Doherty Report at 145-48, 177; 325 U.S. at 624-25, 665-66 
(Decree § II). 

Section four, the Whalen to Tri-State reach, is “the pivotal reach” 

of the North Platte River. 325 U.S. at 604. Concentrated in this 

43-mile span of the river is a demand as great as in the preceding 415 

miles. Doherty Report at 58; 325 U.S. at 596, 604. During the 1931- 

1940 drought period, the accretions of natural flow in this section 

were found by the Master to be 86,450 acre feet annually, including 

the contributions of the Laramie River. Doherty Report at 67 (Table 

III). By contrast, the requirements for irrigated lands were 1,072,514 

acre feet. Id. at 59 (Table II). To meet the diversion requirements in 

this section of the river, Master Doherty recognized the need to 

  

™Most of the federal storage reservoirs are located in this section of the river. In 

apportioning the North Platte, the Court distinguished between storage water and 

natural flows, apportioning only the latter. Storage was “left for distribution in 

accordance with the contracts which govern it.” 325 U.S. at 631. The storage water 

and natural flows have been segregated on a daily basis for administrative purposes 

since the Decree was entered in 1945.
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assure that significant flows entered the reach from upstream 
sources. He therefore restricted upstream uses where there was a 

threat of further development. Over the period 1931-1940, which 

formed the basis of the Master’s and the Court’s determinations of 

sectional accretions between Whalen and Tri-State, the upstream 

inflow to reach four averaged 972,195 acre feet annually. Doherty 

Report at 67 (Table III). To meet the irrigation requirements, the 

Master compiled a table of the inflow at Whalen, the contribution of 
the Laramie, and the other accretions in the reach to arrive at an 

average annual supply — consisting of storage water and natural flow 

— of 1,058,645 acre feet.® Zd. It was this average amount of water, 

minus its storage component, that Master Doherty recommended be 
apportioned between Wyoming and Nebraska in reach four.’ See id. 

  

®Table III was based on the Engineers’ Stipulation and Wyoming Exhibit Nos. 
148 and 173. The figures reflecting the contribution of the Laramie River during 
1931-1940, as shown in column 2, Table III, were taken from Wyoming Exhibit 
No. 1738. Wyoming described these inflows as the minimum amount of “usable 
accretions’ that should be included in the apportionment of the natural flows in the 
Whalen/Tri-State reach. See, e.g., Brief of Defendant, State of Wyoming (Jan. 29, 
1945) at 41, 62. Wyoming Exhibit No. 170 showed that the average historical runoff 
of the Laramie at its mouth 1904-1940 was 132,000 acre feet. Wyoming’s principal 
expert witness, Mr. E. K. Nelson, “reconstructed” the historical average to account 
for the additional development and depletion of Laramie waters as of 1938. See 
Wyoming Exhibit No. 173. Based on Wyoming Exhibit No. 173, Nelson testified 
that 85,000 acre feet annually (35,500 acre feet during the irrigation season) would 
be available for “future ... downstream use.” Brief of State of Wyoming, Defen- 
dant (Sept. 5, 1942) at 142. Accordingly, Wyoming’s position before Master 
Doherty was that her “[c]onclusion with reference to the Laramie river is that the 
decree [in Wyoming v. Colorado] should not be disturbed and that its future 
contribution to the North Platte supply will be as outlined by Nelson.” Jd. 

*Nebraska initially sought an equitable apportionment extending to Grand 
Island, Nebraska. Ultimately, Nebraska withdrew its claim for direct diversions 
below Bridgeport based on the recognition that the return flows from the North 
Platte Project and the construction of Kingsley Dam would satisfy the downstream 
requirements. 325 U.S. at 607. Approximately 50% of the water diverted for 
irrigation is actually consumed by evapotranspiration. The remaining 50% returns 

(cont’d.)



9 

at 71 (Table IV) (segregating storage); 325 U.S. at 667 (Decree 
q V). 

During the proceedings before Master Doherty, Wyoming sought a 

“mass allocation” of the available supplies, 7.e., the allocation of a 

quantum of water to each state, to be distributed intrastate as each 

state saw fit. By the time the case came before the Court, Wyoming 

believed that the Master had made “an acceptable form of mass 

allocation” with respect to “all sections of the stream except the 
Whalen-Tri-State section and the Kendrick Project.” Brief of Defen- 

dant, State of Wyoming (Jan. 29, 1945) at 36. Based on the total 

requirement of 1,027,000 acre feet in the Whalen to Tri-State reach, 
Wyoming sought a mass allocation of 790,000 acre feet annually to 

Nebraska and 237,000 acre feet to herself.'° Jd. at 37. Because of the 
significant shortages of natural flow in the Whalen to Tri-State reach, 
including upstream contributions, the Master determined that it 

would be most equitable to apportion the natural flow in this inter- 

state reach of the river 75% to Nebraska and 25% to Wyoming.” 
Doherty Report at 67 (Table III), 71 (Table IV), 148-162. The 
apportionment recommended by Special Master Doherty was adopted 

by the Court. See, e.g., 825 U.S. at 620-21, 626-27, 638-46. After 

considering each of the proposed alternatives, the Court held “that 

the flat percentage method recommended by the Special Master is the 

most equitable method of apportionment.” Id. at 646. 

  

to the regimen of the river by surface returns, ground water drains, and accretions 
through ground water percolation. 

Wyoming subtracted out of the total irrigation season requirements in the 

Whalen to Tri-State reach — 1,072,514 — 46,000 acre feet which the Master deter- 

mined would be allocated to the Inland Lakes during the non-irrigation season in 

order to reduce the irrigation season demand in this reach. 

“The Court denied Wyoming’s request for a mass allocation in this reach because 

Wyoming did not convince the Court “‘that [she had] shown an adequate supply to 

justify the allocation she [sought].” 325 U.S. at 626. The Court also rejected the 

alternatives proposed by the other parties.
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As noted above, the Special Master determined that the dependa- 

ble accretions in the Whalen/Tri-State reach were 86,450 acre feet 

annually. Doherty Report at 67 (Table III). In making that determi- 

nation, Master Doherty relied on Wyoming Exhibit Nos. 148 and 173. 

Wyoming, however, had made a mistake in Exhibit No. 148, inadver- 

tently omitting the return flows from Spring Creek to the surface 

supply in the Whalen/Tri-State reach. The omission was corrected in 

Wyoming Exhibit No. 150, adding 2,855 acre feet annually to be 

apportioned in the pivotal reach. After being apprised of the omission 

by Wyoming, the Court adjusted Table III of Doherty’s Report to 

account for the additional 2,855 acre feet that “should be taken into 
account in computing Nebraska’s requirement of water from Wyo- 
ming.” 325 U.S. at 648. To make this aspect of the apportionment 

explicit, the Court added the phrase “including the contribution of 
Spring Creek” to the apportionment in § V of the natural flows in the 

Whalen/Tri-State reach, 75% to Nebraska and 25% to Wyoming.” See 

325 U.S. 667 (Decree § V). 

Since the Decree was entered in 1945, the states of Wyoming and 

Nebraska and the Bureau of Reclamation have agreed on a daily 

computation of the natural flow available for allocation in the 

Whalen/Tri-State reach pursuant to the Decree. In the computation, 

the Wyoming “tributary flow” is the sum of all tributary flows to the 

North Platte from Whalen, Wyoming, to the state line, including the 

Laramie River. The Laramie River flows are measured near its mouth 

and tabulated on a daily basis. The annual contribution of the 

  

The Spring Creek returns of 2,855 acre feet, rounded to 2,900 acre feet, were 

added to the average of 63,220 acre feet, appearing in Table III at the bottom of 

column 3 (63,220 + 2,900 = 66,120). When added to the remaining accretions, 

including the Laramie inflows of 23,230 acre feet in the reach, the Spring Creek 

returns to the reach amounted to 3% of the apportioned accretions in the reach. The 

minimum Laramie inflows, which were correctly compiled in Wyoming Exhibit No. 

173 and were incorporated in Table III of Doherty report, amounted to 26% of the 

apportioned accretions in the reach.
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Laramie to the natural flow has ranged from 6% to 31%. The Laramie 

River flows have been included as the most significant part of the 
“total Wyoming tributary inflows” and have been subject to the 

75% /25% apportionment in § V of the Decree since 1945. 

When the suit was reopened in 1986, Nebraska was concerned that 

Wyoming would deplete the flows of the Laramie River that had been 
apportioned in J V. While Wyoming has taken the position that she is 

entitled to deplete the Laramie River in its entirety, Nebraska was 

specifically concerned with two projects, viz., Grayrocks Reservoir 

and the Corn Creek Project. 

Situated on the Laramie River below Wheatland Reservoir, 

Grayrocks Reservoir was designed to provide water for cooling a 
coal-fired electric power generating plant. Prior to its construction in 

the late 1970s, it was understood that the operation of the reservoir 

could reduce the flows of the North Platte River and interfere with 

the apportionment to the State of Nebraska. The State of Nebraska, 

joined by the National Wildlife Federation and others, filed suit 
under the National Environmental Policy Act of 1969, 42 U.S.C. §§ 
4321-4370b (1988 & Supp. 1989), and the Endangered Species Act of 

1973, 16 U.S.C. §$§ 1531-1544 (1988 & Supp. 1989), to ensure compli- 

ance with federal law and to protect the apportioned flows of the 
North Platte. The suit sought to enjoin the construction of Grayrocks 

because it would have adversely affected the critical habitat of 
whooping cranes downstream in Nebraska. See Nebraska v. Rural 
Electrification Adminstration, 12 E.R.C. 1156 (1978), appeal dis- 

missed, 594 F.2d 870 (8th Cir. 1979). Enjoining the construction of 

Grayrocks would have protected critical wildlife habitat, hydropower 
production, irrigation, and recreational interests in Nebraska, as well 
as the apportionment in J V during the irrigation season. 

Nebraska prevailed in Nebraska v. Rural Electrification Administra- 
tion, and the case was appealed to the Highth Circuit. 594 F.2d 870 

(8th Cir. 1979). The case was settled on appeal by the Agreement of 

Settlement and Compromise dated December 4, 1978 (“Settlement 

Agreement”). The Settlement Agreement restricted the use of Lara-
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mie River water, created a trust fund to enhance the whooping 

eranes’ critical habitat, and provided for minimum instream flows in 

the Laramie. Additionally, Nebraska’s apportionment was protected. 

The State of Wyoming, however, was not a party to the litigation, the 
Settlement Agreement, or the stipulation of February 20, 1979, which 

resulted in the Highth Circuit’s order dismissing the case and 
vacating the district court’s judgment enjoining construction of the 

dam. Accordingly, Wyoming has refused to honor the Settlement 

Agreement or the stipulation. 

In the Settlement Agreement, Nebraska agreed to the construction 

of Grayrocks Reservoir in exchange for certain water consumption 
limitations by the Grayrocks power plant, guaranteed releases during 

both the irrigation and the non-irrigation seasons, and an additional 
supply of electricity for use in Nebraska. Since the entry of the 
Settlement Agreement, however, Wyoming has threatened to admin- 

ister the Laramie River contrary to the operation of Grayrocks, as set 

forth in the Settlement Agreement, to allow further development to 
dewater the Laramie at or near its confluence with the North Platte 

River. 

In order to facilitate the administration of the North Platte 

Decree, annual “Natural Flow” meetings are attended by the repre- 

sentatives of states of Wyoming and Nebraska and the Bureau of 

Reclamation. Since the meeting on May 14, 1979, the State of 

Wyoming has made it clear that because she was not a party to the 

Grayrocks Settlement Agreement any water released from Grayrocks 

Reservoir to meet the terms of the agreement would be subject to 

diversion by water users in Wyoming. In other words, the State of 

Wyoming threatens not to preserve the tributary inflows from the 

Laramie that were apportioned in § V of the Decree, which Nebraska 

sought to preserve in Nebraska v. Rural Electrification Adminstration. 

On the contrary, Wyoming has asserted the right to completely 

dewater the Laramie at its mouth. 

Another threat which precipitated reopening the suit in 1986 was 

the threat to authorize diversions from the Laramie River for the
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proposed Corn Creek Project. The Corn Creek Irrigation District is 

situated in Goshen County, Wyoming and extends south of the 

confluence of the Laramie and North Platte rivers. The District, 

which has not developed its irrigation facilities, encompasses approx- 

imately 70,000 acres. On July 24, 1974, the District’s predecessor 

contracted with the Basin Electric Power Cooperative on behalf of 

the Missouri Basin Power Project for the future delivery of 22,500 

acre feet annually from Grayrocks Reservoir. Additional water sup- 
plies needed by the District would come from new depletions of the 

natural flows of the Laramie and North Platte rivers. The proposed 
project consists of a surface water diversion system, a large capacity 

pump station at the confluence of the Laramie and North Platte 

rivers, a storage reservoir, and a pipeline distribution system. By 

admission of the State of Wyoming at oral argument on March 9, 

1992, Corn Creek “is an active vital project” and thus remains an 
imminent threat to Nebraska. Transcript of Hearing at 72 (Docket 

No. 485). 

Aside from the facts bearing on the threat to the apportionment of 
the Laramie River inflows to the North Platte River in J V of the 
Decree, the proposed construction of tributary storage in Wyoming 

threatens to undermine the Decree’s apportionment. When the suit 

was reopened in 1986, Nebraska was concerned with the proposed 

Deer Creek Project near Casper, Wyoming. The proposed project 
raises an issue left unresolved by the Court in 1945. In § XIII(c) of 
the Decree, the Court expressly retained jurisdiction to address 

“[t]he question of the effect of the construction or threatened 

construction of storage capacity not now existing on tributaries 
entering the North Platte River between Pathfinder Reservoir and 

Guernsey Reservoir. . ..”!® 325 U.S. at 672. Deer Creek is the second 

  

At the close of the evidence, the United States insisted that regulation of the 

tributaries between Pathfinder and Guernsey reservoirs was essential because the 

possibility of future storage on the tributaries could deplete tributary inflows to the 

(cont’d.)
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tributary east of Casper in the section between Pathfinder and 

Guernsey. The proposed Deer Creek Project is a large seale multi- 

purpose project for municipal, industrial, agricultural, recreational, 

and hydropower uses. An assessment of the hydrological effects of 

the Project falls under § XIII(c). 

In addition to J XIII(c), the threatened construction of the Deer 

Creek Project has implicated J X of the Decree. Paragraph X is a 

single sentence providing that “[t]his decree shall not affect or 
restrict the use or diversion of water from the North Platte River and 
its tributaries in Colorado or Wyoming for ordinary and usual 

domestic, municipal and stock watering purposes and consumption.” 
325 U.S. at 670. The purpose of J X was to assure that the apportion- 

ment provisions for irrigation in the Decree did not adversely affect 
or restrict municipal uses pursuant to Colorado or Wyoming law. 

SUMMARY OF ARGUMENT 

A. Laramie River Inflows 

While the Special Master has recognized that Nebraska has an 

entitlement to the continued inflows of the Laramie River to the 

North Platte River, he stopped short of concluding that the inflows 
were apportioned to Nebraska in § V of the Decree. Failing to 

address the evidence which demonstrates that the inflows were 

  

North Platte available for storage in Guernsey Reservoir and the Inland Lakes. 325 

U.S. at 624-625. The only existing tributary storage was LaPrele Reservoir with a 

capacity of 20,000 acre feet, the effects of which had been unaddressed. Because 

Master Doherty had concluded that the evidence showed no need to limit tributary 

storage in 1945, the Court found “no evidence of any present threat to the water 

supply from this source.” Jd. at 625. Accordingly, the Court concluded that “[i]f 

such threat appears and it promises to disturb the delicate balance of the river, 

application may be made at the foot of the decree for an appropriate restriction.” 

Id.
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actually apportioned, the Master mischaracterizes Nebraska’s posi- 

tion as an assertion of an “implicit”? apportionment. 

Contrary to Wyoming’s current argument that every drop of the 

Laramie River was apportioned in Wyoming v. Colorado, the Court 
allocated the supply between Colorado and Wyoming in that case 

down to the diversion for the Wheatland Project in Wyoming. The 

water below Wheatland was not at issue in Wyoming v. Colorado, 

including water passing the Wheatland diversion, return flows below 

the project, and accretions to the river on the mainstem and from 

tributaries between Wheatland and the mouth of the Laramie. In 

Nebraska v. Wyoming, Wyoming acknowledged that the Court did not 

consider the supply below Wheatland in Wyoming v. Colorado. Wyo- 

ming also analyzed the recorded Laramie inflows to the North Platte 
River and urged that the Court treat the inflows as a continuing 
source of supply to satisfy irrigation demands in Nebraska. 

A review of Master Doherty’s report facilitates an understanding 

of the Court’s treatment of the Laramie River in Nebraska v. Wyo- 
ming. Doherty noted that the bulk of the irrigation demand along the 
North Platte is in the Whalen/Tri-State reach of the river, one of four 
reaches analyzed in relation to one another in an attempt to satisfy 
all of the irrigation demands. After preserving the inflows to succes- 
sive downstream reaches by restricting uses in the upstream reaches 

or concluding that there was no threat of future development in the 

upstream reaches, Master Doherty added the inflows at Whalen to 

the net accretions in the Whalen/Tri-State reach to arrive at an 

apportionment fund. Rejecting the apportionment theories advanced 

by each of the parties because of the shortage of supply to demand in 
the lower reach, Master Doherty recommended that the natural flow 

in the reach be apportioned 75% to Nebraska and 25% to Wyoming. 

The Laramie inflows were an express and integral part of the 

apportionment fund set forth by Master Doherty in column 2 of 

Table III of his report and apportioned 75%/25% by the Court. 

In compiling the apportionment fund in Table III for the water- 
short reach, Master Doherty relied on Wyoming exhibits, one of
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which reproduced the Laramie River inflows to the reach and one of 

which calculated the net accretions in the reach. On exceptions to the 

Court in 1945, Wyoming alerted the Court to an error in the latter 

exhibit, viz., the omission of the contribution of Spring Creek to the 
apportionment fund which Master Doherty recommended be distrib- 

uted 75%/25% in § V of the Decree. As a result, the Court added the 

phrase “including the contribution of Spring Creek” to § V of the 

Decree. 325 U.S. at 667. The Spring Creek contribution amounted to 
3% of the apportioned accretions in the reach. The Laramie inflows, 

which had not been omitted from the apportionment fund in Table 

III, amounted to 26% of the apportioned accretions. The fact that the 
Court bent over backwards to expressly include 3% of the appor- 

tioned supply underscores the prior inclusion of 26% of the appor- 

tioned supply. 

The record before Special Master Olpin raises no genuine issue of 

material fact. The apportionment of the Laramie inflows is not 

debatable. Accordingly, the Court should modify the Master’s recom- 
mendations to reflect that 75% of the Laramie inflows was expressly 
apportioned to Nebraska in 1945. 

B. Paragraphs X and XIII (c) 

Paragraph X of the Decree states: 

This decree shall not affect or restrict the use or diversion 

of water from the North Platte River and its tributaries in 

Colorado and Wyoming for ordinary and usual domestic, 
municipal and stock watering purposes and consumption. 

325 U.S. at 670. Stated simply, § X provides that ‘“‘[t]his decree shall 
not affect or restrict municipal uses.” 

Instead of giving J X its plain and unambiguous meaning, Master 

Olpin construes § X as an affirmative grant to municipalities of an 
unqualified right to deplete the natural flows of the North Platte. 

Master Olpin changes the words “[t]his decree shall not affect or 

restrict municipal uses” to mean “municipal uses can affect or
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restrict the apportionment set forth in the provisions of the Decree.” 

By changing the syntax of the sentence, Master Olpin inexplicably 
inverts the subject and object of § X, replacing “decree” with 

“municipal uses,” and simultaneously changes the predicate of the 

sentence from a negative term (“shall not affect or restrict”) to a 
positive term (“can affect or restrict”). The Master’s reading of J X 

is exactly the same as equating “dogs cannot hurt cats” with “cats 

can hurt dogs.” To arrive at his “plain meaning,”’ Master Olpin makes 
two violent changes in the syntax of the sentence, creating a “munici- 

pal exemption.” 

Master Olpin states that “[t]here is little to be found in the Record 

of the original proceedings on the origin or nature and scope of the 
paragraph X municipal exemption.” Second Interim Report at 78 

(Docket No. 463). The record shows, however, that all of the parties, 

Master Doherty, and the Court intended § X to prevent the provi- 

sions applicable to the irrigation apportionment in the Decree from 

interfering with municipal diversions and uses. See Doherty Report 

at 180. 

As a result of his incorrect reading of § X, Master Olpin reads 

q XIII(c), in which the Court retained jurisdiction to address an 

unresolved issue, as a substantive provision of the Decree subordi- 
nated by the ‘“‘municipal exemption.” A provision in a decree which 

mandates that the decree shall not affect or restrict something, 1.e., 

that the operative provisions of a decree shall in no way define, limit, 
constrain, or diminish something, refers only to those other provi- 

sions which have decided something and have the power to define, 
limit, constrain, or diminish something else. Such a provision does 

not refer to a provision which retains jurisdiction to determine 

something in the future. In reaching the conclusion that § X both 
qualifies and vitiates the Court’s retention of jurisdiction in J XIII, 

Master Olpin has not only divined the outcome of a potential future 

exercise of the Court’s jurisdiction, but has also tacitly construed 

q XIII(c) as a provision which has decided something in a way which
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has the power to define, limit, constrain, or diminish something else. 

Paragraph XIII(c), however, has decided nothing. 

Finally, Master Olpin’s revision of § X creates numerous problems 

which he describes as “vexing questions,” “complex issues,” and 

“mysteries,” including conflicts which result from his construction of 
q X and the provisions of §§ XII(a) and XIII(f). He also discerns 

contradictions between the ‘strenuous battle over 2,[9]00 acre feet’ in 

1945 and his view that § X gives municipalities the unqualified right 
to deplete the apportioned flows. The proposed Deer Creek Project, 

for example, would impound 9,600 acre feet of apportioned natural 

flows on an average annual basis. The Master does not understand, 

however, that the contradictions and other problems he discerns are 

of his own making, 1.¢e., that they result from his distorted reading of 
q X. 

ARGUMENT 

POINT I 

THE COURT DID NOT EXPRESSLY ADD 3% OF THE 
APPORTIONED ACCRETIONS WHICH HAD BEEN 

INADVERTENTLY OMITTED IN THE WHALEN/TRI-STATE 
REACH WITHOUT NECESSARILY ACKNOWLEDGING 

THE PRIOR INCLUSION OF 26% OF THE 
APPORTIONED ACCRETIONS 

In her motion for partial summary judgment, Nebraska sought a 
declaration that the inflows of the Laramie River to the North Platte 

River were apportioned 75% to Nebraska and 25% to Wyoming in J V 

of the Decree. See Nebraska’s Motion for Partial Summary Judgment 

(Docket No. 296). In his Second Interim Report, Special Master 

Olpin concluded that “[n]othing in the Doherty Report [or] the 

Court’s Opinion reflects any consideration, much less final resolution, 

of [the disposition of the Laramie inflows]. Second Interim Report 

at 47 (Docket No. 463). In the context of summary judgment, the 

Master’s conclusion is tantamount to a finding that Nebraska has not
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demonstrated the absence of a genuine issue of material fact, 7.¢., has 

not established the underlying factual certainty requisite to summary 

judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Accord- 

ingly, the Master further concluded that “Nebraska deduces that the 

Special Master and the Court implicitly apportioned to her the... 

Laramie flows.” Second Interim Report at 53 (emphasis added) 

(Docket No. 463). Based on his conclusions, Master Olpin has 

declined to recognize that Nebraska’s admitted entitlement to Lara- 

mie River inflows was part of the express apportionment in § V. 

Both of the Special Master’s conclusions are flatly wrong. First, 

not only Master Doherty’s report and the Court’s opinion in Nebraska 

v. Wyoming, but also the express language of § V of the Decree, 

reflect the consideration and resolution of the disposition of the 

Laramie inflows.'* See 325 U.S. at 667. Second, Nebraska has not 

deduced an implicit apportionment. The apportionment of the Lara- 

mie inflows in J V is express and unqualified. The error in Master 

Olpin’s conclusions is explained by the way in which Master Doherty 

and the Court in 1945 arrived at “the total sectional natural flow 

fund,” which was apportioned 75%/25% in ¢ V of the Decree, and how 

the phrase “including the contribution of Spring Creek” in J V 

substantiates the express inclusion of the Laramie inflows in the 

apportioned fund of natural flow. 

A. The Whalen/Tri-State Apportionment Fund 

Special Master Olpin describes the cross-motions for summary 

judgment with respect to whether 75% of the inflows of the Laramie 

River was apportioned to Nebraska in § V of the Decree as having 

their genesis in the “seeming contradiction” between the mathemati- 

  

‘Master Olpin does not recite the evidence which bears on the apportionment of 

the Laramie inflows in either his First Interim Report or his Second Interim 

Report.
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eal inclusion of those flows in the apportionment and § XII(d) of the 

Decree, which provides that the Decree “shall not affect ... “[t]he 

apportionment heretofore made [of the Laramie River in Wyoming v. 

Colorado, 259 U.S. 419 (1922)] ....” Second Interim Report at 44, 

41-47 (Docket No. 463); 325 U.S. at 671. This “seeming contradic- 

tion” allows Wyoming to press its claim that “every drop of the 

Laramie” was fully apportioned in Wyoming v. Colorado in 1922 while 

Nebraska asserts the fact that the inflows of the Laramie were 

affirmatively apportioned as part of the natural flows described in § V 

of the Decree in Nebraska v. Wyoming. See Second Interim Report at 

44 n.62 (Docket No. 463). Once it is discerned, however, that the 

“seeming contradiction” is not a contradiction, it becomes equally 

clear that Wyoming’s interpretation is untenable and that the appor- 

tionment of the Laramie inflows in J V is unquestionable. Rather than 

being contradictory, the proposition that the Laramie Decree was 

‘left undisturbed” and the fact that the Laramie inflows to the North 

Platte were apportioned to Nebraska in 1945 are entirely 

complementary. 

In support of her view that every drop of the Laramie River was 

apportioned between Wyoming and Colorado in Wyoming v. Colorado, 

Wyoming has argued that the North Platte Decree expressly states 

that it shall not affect “[t]he apportionment heretofore made by this 

Court between the States of Wyoming and Colorado of the waters of 

the Laramie River....” 325 U.S. at 671 (Decree § XII(d)). The 

Court’s disposition of the Laramie inflows to the North Platte in { V, 

however, does not contravene this provision of the Decree. 

In Wyoming v. Colorado, Wyoming sought to enjoin Colorado’s 
proposed diversions of water from the Laramie for future use. 
Wyoming introduced evidence to preserve a level of appropriation 
which was based on rights with priorities senior to proposed Colorado 

diversions. The Court quantified existing and proposed uses in both 
states and determined the available supply, concluding that the 
“entire supply available for the proposed Colorado appropriation and 
the Wyoming appropriations down to and including the diversions for



21 

the Wheatland District is 288,000 acre-feet.” 259 U.S. at 488 (empha- 
sis added). The Court made no mention of the status of the Laramie 

waters between Wheatland and the confluence of the Laramie with 

the North Platte. The opinion did not address water passing the 
Wheatland diversion, the status of return flows below Wheatland, or 
accretions to the river on the mainstem and from tributaries between 

Wheatland and the mouth of the Laramie. The water below Wheat- 

land was not at issue in Wyoming v. Colorado."® 

After quantifying the available supply in Wyoming v. Colorado, the 
Court determined how to apportion it. The evidence shows that the 

amount allocated to Wyoming was based on defined irrigation re- 
quirements associated with particular lands. The Court declared: 

The evidence shows that the Wyoming appropriations 
having priorities senior to the one in Colorado, and which 
are dependent on the available supply before named, cover 

181,500 acres of land and that the amount of water appropri- _ 

ated and reasonably required for the irrigation of these lands 

1s 272,500 acre-feet.... 

  

The Wheatland Project has direct flow and storage rights with a priority of 

1883 to irrigate 60,000 acres. It is located approximately two-thirds down river 
from the headwaters of the Laramie, about 50 miles upstream from the confluence 
with the North Platte. The ideal diversion is 135,000 acre feet, with a return flow of 

56% or 75,600 acre feet. Major tributaries to the Laramie enter the river below the 

project lands. 

8In her brief before Special Master Doherty, Wyoming prefaced her recom- 

mended apportionment to Nebraska of 35,500 acre feet of Laramie inflows during 

the irrigation season by stating that “[t]he Court did not consider supply or use 
below the Wheatland project [in Wyoming v. Colorado].” See Brief of State of 

Wyoming, Defendant (Sept. 5, 1942) at 188, Appendix at A-19. Master Doherty 

noted that Colorado, Wyoming, and the United States were of the view “that the 

Laramie is removed from the present case by the decree in Wyoming v. Colorado, 

except for such contribution as the Laramie may make to the North Platte after any 

use by Colorado and Wyoming permitted under the terms of that decree.”” Doherty 
Report at 270-71. Master Doherty ultimately adopted a figure of 23,230 acre feet — 

considerably less than proposed by Wyoming.
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As the available supply is 288,000 acre-feet and the 

amount covered by senior appropriations in Wyoming is 

272,500 acre-feet, there remain 15,500 acre-feet which are 

subject to this junior appropriation in Colorado. 

259 U.S. at 495-96 (emphasis added). The Court concluded its 
opinion by the issuance of an injunctive decree which limited the 

amount of water Colorado could divert from the Laramie for use in 

the Laramie-Poudre Project to 15,500 acre feet.!” Id. at 496. 

The Laramie Decree makes no mention whatsoever of Wyoming’s 

asserted entitlement to “all the remaining” waters of the Laramie. 

The holding in Wyoming v. Colorado was confined to the evidence, 
which only embraced appropriations “down to and including diver- 

sions for the Wheatland District.” Jd. at 488. Accordingly, the 
preservation of the Laramie Decree in Nebraska v. Wyoming does not 

conflict with Master Doherty’s recommendation and the Court’s 

apportionment of the Laramie River inflows in the North Platte 

Decree. 

In Nebraska v. Wyoming the depletions of and accretions to the 

natural flows of the North Platte River and its tributaries were 

analyzed by all of the parties, Master Doherty, and the Court by 

reaches of the river. In the upper reaches, the goal was to meet the 
existing demands in each reach without depleting the supplies enter- 

ing successive reaches of the river. The Whalen/Tri-State reach 

differed from the upstream reaches because it was the last and most 

important reach, containing the bulk of the irrigation demands along 

the entire river and the least accretions of natural flows. The concern 

  

“Master Olpin has noted Wyoming’s argument that the Court’s adoption of the 

“dependable supply” formula in Wyoming v. Colorado recognized the over-appropri- 

ated condition of the Laramie River, thus leaving no water for Nebraska. See 

Second Interim Report at 45 (Docket No. 463). The over-appropriated condition of 

the Laramie, however, does not take away the return flows and accretions below 

Wheatland. Nor does it render void Wyoming’s analysis in Nebraska v. Wyoming of 

the dependable inflows to the North Platte.
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was to get enough water into the reach to meet the irrigation needs. 

While the object in the upper reaches had been to ensure outflows to 
meet downstream irrigation demands, the apportionment concept in 

the Whalen/Tri-State reach was to divert and use the entire supply 

entering the reach within its boundaries, allowing no more than 

nominal flows or necessary operational waste to continue downstream 

below Tri-State dam. 

To the extent necessary, the Special Master restricted upstream 

activities to ensure sufficient inflows to the lower sections of the river. 
Doherty stated, however, that any regulation of the tributary diver- 

sions in the Pathfinder to Whalen apportionment would be of no real 

benefit to anyone. He felt that given the existing conditions, which 
included the physical nature of the flows in the area, economic 

considerations, and the seniority of irrigation rights, there was little 

possibility for future projects of any nature in that section.’* Doherty 
Report at 147. 

  

'’Wyoming has argued that because the Decree imposed restrictions on other 

sections of the North Platte but placed no express limitations on Wyoming’s use of 

the Laramie, the Court implicitly assigned to Wyoming an entitlement to all 

Laramie flows not previously allocated to Colorado. Wyoming ignores the actual 

treatment of upstream tributaries by the parties and in the Decree. 

In the Pathfinder to Whalen reach, Special Master Doherty and the Court 

declined to apply restrictions on storage to the tributaries. Doherty Report at 

145-46; 325 U.S. at 624-625. In response to the United States’ concern that 

tributary projects similar to the LaPrele Project could deplete the supply for 

Guernsey and Inland Lakes reservoirs, the Court held that “[i]f such threat 

appears and it promises to disturb the delicate balance of the river, application may 

be made at the foot of the decree for an appropriate restriction.” 325 U.S. at 625; 

see also id. at 671-72 (Decree § XIII(c)). 

Similarly, the Court determined that nothing more than a limitation on irrigated 

acreage was necessary for the mainstem above Guernsey and the tributaries above 

Pathfinder, citing the Special Master’s conclusions that the practical difficulties of 

applying restrictions to individual irrigators on the tributaries above Pathfinder to 

reduce the amount of water used outweighed any slight benefit to downstream 

reaches. Id. at 624; see Doherty Report at 134-135.
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Addressing the lower section of the river between Whalen and Tri- 

State Dam, the Master noted that he was dealing with a much more 

complicated reach: “[T]his section presents a special situation call- 

ing for special consideration and treatment.” Jd. at 148. Doherty 

stated that it was necessary to determine the available water supply 

“as accurately as possible for two purposes: first, to learn whether it 

is sufficient or insufficient to meet the requirements; second, to 

determine what volume of water there is for apportionment if it is to 
be apportioned.” Jd. at 61. Wyoming had argued that there was no 
shortage and therefore no need of apportionment. If it was to be 

apportioned, Wyoming urged that natural flow and storage be pooled 

and treated as a common fund. Jd. After examining the evidence of 
supply based on both the long term mean and the drought period, 

Doherty emphasized that the supply could meet the demand “only if 

properly regulated and diversions are held to reasonable require- 

ments.” Id. at 68. 

In Table III of his report, Doherty set forth the supply or volume of 

water which Wyoming, the United States, and Master Doherty 

thought was reliably available in the Whalen to Tri-State reach 

during the irrigation season. Jd. at 67. The Laramie inflows were 

based on Wyoming’s testimony. Their contribution, according to 

E. K. Nelson, Wyoming’s principal expert, was conservatively 85,000 

acre feet annually, 35,500 of which was available during the irrigation 

  

Finally, it never occurred to Master Doherty to restrict development on the 

Laramie because Wyoming had routed the contemporaneous development through 

the mean supply, 1904-1940, and had affirmatively urged the apportionment of the 

remaining inflows to the North Platte to Nebraska. The notion that the Court 

excluded the Laramie contributions from the Decree by imposing general limita- 

tions on some, though not all, of the upstream tributaries, but not on the Laramie 

River, misconstrues the Master’s and the Court’s efforts to simplify the regulation 

and apportionment of the waters in the various reaches of the North Platte.
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season.’” See Appendix at A-25. The total supply was reached by 

combining the supply above Whalen, as determined and stipulated by 

the parties’ engineers, the Laramie River inflow, based on the “recon- 

structed” flows in Wyoming Exhibit No. 173 between 1904 and 1930 
and the actual recorded flows during the decade 1931-1940, and the 

net accretions between Whalen and the state line, based on Wyo- 

ming’s Exhibit No. 148, as modified by a United States exhibit which 

excluded unusable accretions.” 

  

Master Olpin comments that “Nebraska does not address Master Doherty’s 

failure to include the Laramie in the portions of his Report describing drainage and 

irrigation in the North Platte Basin.” Second Interim Report at 46 (Docket No. 

463). In this regard, Master Olpin overlooks the significance of the acceptance of 

the Laramie River Decree, which was “left undisturbed.” Instead of revisiting the 

irrigation demands for the entire Laramie drainage, Master Doherty — as well as 

Wyoming — picked up where the Laramie Decree left off, 72.e., below Wheatland. 

The return flows and accretions below Wheatland were included in the Whalen/Tri- 

State “apportionment fund” at the urging of Wyoming. Summing up her own 

position, Wyoming stated: ‘“[Our] [c]onclusion with reference to the Laramie river 

is that the decree should not be disturbed and that its future contribution to the 

North Platte supply will be as outlined by Nelson.” Brief of State of Wyoming, 

Defendant (Sept. 5, 1942) at 142, Appendix at A-23; see also Appendix at A-24-32. 

*°Wyoming “reconstructed” the long-term mean, 1904-1940, by routing the 

development and new storage capacity as of 1938 through the mean flows. Compare 

Wyoming Exhibit No. 170 with Wyoming Exhibit No. 173; Appendix at A-35-36, 

A-37-39. Advocating that “the existing use of the Laramie within Wyoming should 

be left undisturbed,” Wyoming thus reduced the recorded mean of 132,000 acre 

feet to 35,500 acre feet during the irrigation season. Appendix at A-23. The figure 

was reduced to 23,230 — the actual mean — during 1931-1940, because the use of 

35,500 during that period would have inflated the actual supply. See testimony of 

E. K. Nelson, Record at 27554-27560, Appendix at A-24-32. 

The accretions to the river of Spring Creek, amounting to 3% of the apportioned 

accretions in the reach, were inadvertently omitted from Wyoming Exhibit No. 148, 

Appendix at A-33. See infra at 27-32.
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Table III shows the following flows: 

ANALYSIS, REQUIREMENT, AND SUPPLY 1931-1940 
WHALEN/TRI-STATE DAM SECTION 

  
  

    

    

  

Whalen 
State Line 

Usable 
Supply Laramie Net 
Above River Accre- Total Require- Excess or 

Year Whalen (1) Inflow (2) tions (3) Supply ment Deficiency 

1931 1,074,600 16,700 49,000 1,140,300 1,027,000 113,300 

1932 1,315,000 19,300 45,200 1,379,500 1,027,000 352,500 

1933 1,379,000 35,700 77,400 1,492,100 1,027,000 465,100 

1934 452,900 2,700 56,000 511,600 1,027,000 -515,400 

1935 771,300 48,800 49,900 870,000 1,027,000 -157,000 

1936 963,880 17,300 51,300 1,032,480 1,027,000 5,480 

1937 1,153,750 37,800 60,800 1,252,350 1,027,000 225,350 

1938 1,040,550 33,800 95,800 1,170,150 1,027,000 143,150 

1939 994,150 9,300 89,600 1,093,050 1,027,000 66,050 

1940 576,820 10,900 57,200 644,920 1,027,000 -382,080 

Average 972,195 23,230 63,220 1,058,645 1,027,000 31,645 

  

(1) Engineers Stipulation, p. 13. 

(2) W-173. 

(3) Total net sectional accretions from W-148, from which are deducted unusable 

accretions in the section from U.S.-271, Column 48. 

Doherty Report at 67. 

The tabulation reflected the seasonal supply from all sources, 

including storage releases. Jd. In recommending the 75%/25% appor- 

tionment which was adopted by the Court in § V of the Decree, 

however, Master Doherty recommended the apportionment only of 

natural flow. The segregation of storage water and natural flow 

appears in Table IV of his report. Jbid. at 71. Taking the inflows from 

the upper reach, Master Doherty added the “[u]sable net accretions 

between [Whalen] and [Tri-State] ... to the natural flow found to 

have passed [Whalen] to make up the total sectional natural flow 

fund.” Id. at 70 (emphasis added).”" 
  

*lThere is no hydrologic difference between “Guernsey Reservoir” and “Whalen.” 

The designations have been used interchangeably by Master Doherty, Master 

Olpin, and the Court.
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In its opinion, the Court referred to the deficiencies in the natural 

flow fund in the Whalen/Tri-State reach using Master Doherty’s 

calculations from Table III and Table IV, thus including the contri- 
butions from the Laramie River. In reciting these variations in 

supply, the Court expressly acknowledged that Master Doherty 

defined ‘“‘natural flow” to mean “all water in the stream except that 
which comes from storage water releases.” 325 U.S. at 604-605. This 

is the “fund” of natural flow that the Court apportioned 75% to 
Nebraska and 25% to Wyoming.” See 325 U.S. at 642. 

B. Spring Creek 

With the segregation of natural flow and storage water, Table III 
of Master Doherty’s report sets forth the apportionment fund in the 

Whalen/Tri-State reach, expressly including the Laramie inflows in 

column 2. Doherty Report at 67. The Court affirmed the amount of 
supply for the section, including the Laramie contribution. 325 U.S. 

at 604 n.9, 605. While Special Master Olpin has repeatedly recog- 

nized that Nebraska was given an entitlement to the Laramie River 

inflows, he has declined to characterize the entitlement as part of the 
express apportionment in J V.2°> Master Olpin was apprehensive about 

recommending what he mischaracterized as an “implied apportion- 

ment” because he did not appreciate the evidence which demon- 
strates that the apportionment was express. 
  

2While Master Doherty recommended a 75%/25% apportionment of the sectional 

natural flow, Wyoming sought a “mass allocation” based on the sectional require- 

ments. 325 U.S. at 638, 642. The Court held that “the inadequacy of the supply is 

too clear to permit adoption of Wyoming’s formula.” Id. at 642. Nebraska wanted to 

extend priority of appropriation across the state line. The United States pressed 

alternative proposals, 1.e., a strict priority apportionment and an allocation on a 

priority basis to each of seven blocks. Jd. at 642-43. Colorado simply wanted the 

case dismissed. Contrary to the proposals of each of the parties, the Court adopted 

Master Doherty’s recommendation. 

8Second Interim Report at 17, 39-40, 43-44, 48, 51, 55, 58-59, 60, 64 (Docket No. 
463).
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The Court rewrote § V to expressly add 2,855 acre feet in the 

accounting of net accretions between Whalen and Tri-State, which 

already expressly included the flows of the Laramie, 17z., 23,230 acre 
feet. Doherty Report at 67; 325 U.S. at 648. The express recognition 

of the contribution of Spring Creek in § V of the Decree confirms the 

apportionment of the inflows of the Laramie River. Spring Creek is a 
north-bank return flow stream which flows in Wyoming, crosses the 

state line into Nebraska, and enters the North Platte River in 

Nebraska above Tri-State Dam. Its inflows to the North Platte 

average 2,855 acre feet during the irrigation season. The Laramie 

River is a south-bank tributary of the North Platte which has its 

confluence in Wyoming. Its irrigation season inflows average eight 
times the amount of Spring Creek’s. 

Paragraph V of the 1945 Decree states: 

The natural flow in the Guernsey Dam to Tri-State Dam 
section between and including May 1 and September 30 of 

each year, including the contribution of Spring Creek, be 
and the same hereby is apportioned between Wyoming and 

Nebraska on the basis of twenty-five per cent to Wyoming 

and seventy-five percent to Nebraska. ... 

325 U.S. at 667 (emphasis added). Immediately upon reading § V, a 

question arises with respect to the express inclusion of Spring 

Creek’s contribution to the 75%/25% apportionment in the Whalen to 

Tri-State reach. A mistake in Wyoming Exhibit No. 148, upon which 
column 3 of Table III was based, provides the answer. 

The addition of the Spring Creek language arose out of the 

resulting omission in Master Doherty’s calculation of the total 

amount of return flows contributing to the supply in the Whalen/Tri- 

State reach, 1.¢., the Whalen/State Line Usable Net Accretions in 

eolumn 3 of Table III of his report. Ibid. at 67. Because return flows 

from lands served by the Interstate Canal, are collected in drains and 

channels and physically return to the North Platte above Tri-State 

Dam, they were included in Master Doherty’s calculation in Table
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III, column 3, of Whalen/Tri-State waters, which he apportioned 

75% /25%. His caleulations were based on Wyoming Exhibit Nos. 86- 
95 and 148.%* In Wyoming Exhibit No. 150, however, Wyoming 

determined that there was an additional contribution of 2,855 acre 

feet annually from Spring Creek, a “return flow stream” which 

collects returns from lands served by the Interstate Canal and enters 
the North Platte just above Tri-State Dam. 

A footnote in Wyoming Exhibit No. 150 reads as follows: 

Due to incomplete record this Return Flow stream 

[Spring Creek], entering Nebraska from Wyoming a short 

distance north of the main gaging station on the North 
Platte River, was omitted from Wyoming Exs. 86 to 95 and 

from later exhibits [Wyoming Exhibit No. 148, in particu- 
lar]. This run-off enters the river above the Tri-State Canal 

head gate. The amount of run-off is to be added to Return 
Flow between Whalen and the Nebraska Line. In the Return 

Flow between Nebr. Line and Bridgeport the amount of 

water would show up as a channel accretion in the flows in 
the exhibits and is not to be added thereto. The amount of 

run-off should also be added as the inflow from Wyoming to 
Nebraska at the State Line. It has not been added in the 

Exhibits. 

See Appendix at A-34. 

  

*4Wyoming Exhibit Nos. 86-95 consist of 10 four-page summaries of the “stream 

flows and canal diversions” between Whalen and the state line for the period 1929- 

1939. The tributaries included for each year are the Laramie River, Lingle Power 

Return Less Laramie River Diversion, and Rawhide Creek. The “return flows” 

listed are Cherry Creek and Katzer Drain. Spring Creek was omitted. The “canal 

wastes” consist of various creeks, draws, or drains, also delivering return flow.
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In its brief in support of its exceptions to Doherty’s Report, 

Wyoming pointed out: } 

One source of additional supply above the Whalen-Tri-State 

Dam section has not heretofore been considered, nor [is it] 

mentioned in the Master’s Report. Spring Creek, a tributary 

of the North Platte, enters the stream below the Wyoming- 

Nebraska state line and above the Tri-State dam. ... From 
- [Wyoming Exhibit No. 150] it appears that the average 

May-September contribution of this stream was 2,855 acre 

feet. A number of unusually dry years are included in this 

period and we think it safe to use a round figure value of 

2,900 acre feet. Taking this supply into account, together 

with the accretions between Alcova and the state line, there 

is a total of 230,350 acre feet which, for conveniences, we 

will assign as 230,000. Therefore, of the 1,027,000 acre feet 

required in the May-September period in the Whalen-Tri- 

State Dam section, 230,000 is available from sources below 

Aleova. Consequently, under average conditions prevailing 

in the 1904 to 1940 period, excepting only that we have used 

for accretions below Whalen and contribution of the Lara- 

mie River drought decade values of 1931 to 1940 as taken 

from Table III, page 67 of the Master’s Report, 230,000 acre 

feet may be supplied below Aleova, leaving the required 

release at Alcova [of] 797,000 acre feet. 

Brief of Defendant, State of Wyoming (Jan. 29, 1945) at 62-63, 

Appendix at A-41-42. 

In its decision, the Supreme Court agreed with Wyoming, noting 

that the Master had failed to account for the accretions from Spring 

Creek, and concluding that “this accretion should be taken into 

account in computing Nebraska’s requirement of water from Wyo- 

ming.” 325 U.S. at 648. Accordingly, the language “including the 

contribution of Spring Creek” was added to § V of the Decree. The 

Spring Creek addition was an amount above the net accretions shown 

in Table III. The Court would not have expressly included the Spring
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Creek inflows (3% of the supply), which Doherty inadvertently left 

out because of an omission in Wyoming Exhibit No. 148, and have 

simultaneously excluded the Laramie (26% of the supply), which 

Doherty had expressly included. In other words, the fact that the 

Court bent over backwards to expressly include 3% of the: appor- 

tioned supply proves that the Court necessarily recognized the prior 

inclusion of the Laramie inflows, 1.e., 26% of the apportioned supply. 

Master Olpin’s implied exclusion of the Laramie from the § V 

apportionment contradicts the purpose of the express inclusion of 

Spring Creek. While ¢ V does not say, “including the inflows of the 

Laramie,” to have done so would have been redundant of their 

express inclusion in Table III and would have required the listing of 

all other tributaries in the section as well. Additionally, the Court did 

not expressly mention the Laramie River in § V for the simple reason 

that Master Doherty did not omit the Laramie inflows as he had done 

with respect to the Spring Creek inflows. 

The Court’s inclusion of the comparatively insignificant Spring 
Creek inflows in order to ensure that all sources of supply were 

included in the apportionment fund in the Whalen/Tri-State reach, 

makes it patently clear that the more important Laramie inflows had 

been previously included.” Ironically, Master Olpin’s mischaracter- 
ization of Nebraska’s position as an assertion of an “implied appor- 
tionment” results from his mistaken inference that the Laramie 
inflows were not apportioned because the phrase “including the 
  

Tf Master Doherty did not recommend the apportionment of the Laramie 

inflows and the Court did not apportion those flows, { V would have read: 

The natural flow in the Guernsey Dam to Tri-State Dam section 

between and including May 1 and September 30 of each year, including 

the contribution of Spring Creek, but excluding the contribution of the 

Laramie River, be and the same hereby is apportioned between Wyo- 

ming and Nebraska on the basis of twenty-five percent to Wyoming and 

seventy-five percent to Nebraska... .. 

The phrase ‘excluding the contribution of the Laramie River” was obviously not 

added because the Court had no intention of gutting the apportionment.
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contribution of the Laramie River’ was not added to § V of the 

Decree. The problem lies in Master Olpin’s failure to recognize that 

the Laramie River had already been accounted within the appor- 

tioned natural flow fund before { V was amended. 

Nebraska has fully satisfied her burden for obtaining summary 

judgement. There are no outstanding factual issues “that properly 

ean be resolved only by a finder of fact because they may reasonably 
be resolved in favor of either party.” Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 250 (1986). The record unequivocally demonstrates 

that 75% of the flows of the Laramie was expressly apportioned to 

Nebraska. 

POINT II 

THE PLAIN MEANING OF { X OF THE DECREE CANNOT 
BE GLEANED FROM A READING WHICH INVERTS THE 

SUBJECT AND OBJECT OF THE SENTENCE AND 
UPENDS ITS SYNTAX, RESULTING IN THE 
VITIATION OF THE COURT’S RETENTION 

OF JURISDICTION IN f XIII(C) 

Nebraska takes exception to the Special Master’s conclusion that 

{ X of the Decree provides a “municipal exemption” which gives 

municipal water users a right to deplete the apportionment of 

irrigation season flows of the North Platte River and to his related 

conclusion that the Court cannot exercise its retained jurisdiction 
pursuant to § XIII(c) to address the effect of “the construction or 

threatened construction of storage capacity not now existing on 

tributaries entering the North Platte River between Pathfinder Res- 

ervoir and Guernsey Reservoir .. ..” 325 U.S. at 672; see Second 

Interim Report at 77-83 (Docket No. 463). Both exceptions relate to 

Master Olpin’s consideration of the proposed Deer Creek Project in 
Wyoming. 

Deer Creek is a tributary “entering the North Platte River between 
Pathfinder Reservoir and Guernsey Reservoir,” approximately 21
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miles downstream from the City of Casper. 325 U.S. at 672. The 

proposed Deer Creek Project consists of a 66,000 acre foot reservoir 

to be built on Deer Creek, designed to capture the entire tributary 

inflow from Deer Creek above the reservoir in most years. The 

Project is planned and permitted by state and federal agencies as a 

multi-purpose project for ‘municipal, irrigation, industrial, fish and 

wildlife, recreation, flood control, and possibly hydropower produc- 

tion.” See Nebraska’s Response to Wyoming’s Motion for Summary 

Judgment (Aug. 22, 1988) at 48-49 (Docket No. 81). With the 
exception of the relatively small amount of water consumed histori- 

eally by irrigation, all of the Deer Creek inflows reaching the North 

Platte are apportioned between Nebraska and Wyoming pursuant to 

the Decree.” 

On September 11, 1987, Wyoming moved the Special Master for 

summary judgment, seeking a declaration that “[t]he Decree affirma- 

tively exempts ordinary and usual municipal uses from any restric- 

tion.” Motion of the State of Wyoming for Summary Judgment at 5 

(Docket No. 28). The object of the motion was to facilitate the 

construction of the proposed Deer Creek Project without having to 

address the adverse impacts of the project on Nebraska’s irrigation 
apportionment. While acknowledging that depletions would result 

from the construction of Deer Creek Reservoir, Wyoming argued that 

such depletions were “immaterial to the question of whether Deer 

Creek Reservoir violates the Decree.” Brief in Support of Motion at 
  

6During the non-irrigation season, the inflows from Deer Creek have contributed 

to the Inland Lakes account since the commencement of the operation of the North 

Platte Project. Inflows have also contributed to the irrigation storage accounts in 

Guernsey and Glendo reservoirs. These accounts are protected by the injunctions 

in §§ III and XII(a). The only non-irrigation season apportionment in 1945 was 

made to Nebraska in the amount of 46,000 acre feet for transfer to the Inland 

Lakes. The apportionment of 46,000 acre feet to the Inland Lakes during the non- 

irrigation season, including the inflows from Deer Creek, benefited Wyoming 

because it was adopted as a charge against the seasonal requirement for the 

Interstate Canal, reducing the irrigation season demand for natural flow in the 

Whalen/Tri-State Dam reach of the river. Doherty Report at 61.
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91 (Docket No. 23). Wyoming’s conclusion was based on its argu- 

ment that § X empowers municipalities with the unqualified right to 

interfere with the apportionment effectuated by the Decree. Id. at 

92-94. | 

Master Olpin denied the motion, noting that under § XIII(c) “the 

Court expressly retained jurisdiction for the purpose of examining 

‘the effect of the construction or threatened construction of storage 

capacity not now existing on tributaries ... between Pathfinder Res- 
ervoir and Guernsey Reservoir.’”’ Tenth Memorandum of Special 

Master at 55 (Docket No. 119). He noted the potential impact on the 

Inland Lakes if Wyoming’s view prevailed. Jd. at 56. This view was 
incorporated into the First Interim Report of June 14, 1989. Ibid. at 

27-30 (Docket No. 140). 

On February 22, 1991, Wyoming again moved for summary judge- 
ment, maintaining that Nebraska had failed “to come forward with 

facts that would establish any injury to her apportionment” as a 

result of the threatened construction of Deer Creek Reservoir. Wyo- 
ming Second Motion for Summary Judgment at 3-4 (Docket No. 

294). Alternatively, Wyoming moved for partial summary judgment, 

asserting that under the Special Master’s previous ruling “purely 

municipal uses of Deer Creek Reservoir are exempt under Paragraph 

X of the Decree.” Jd. at 4. Wyoming sought confirmation that the 

Deer Creek Project was embraced by the alleged “municipal exemp- 

tion.” Id. at 4-5. In doing so, Wyoming asserted that it would ignore 

the state and federal planning and permitting documents which 

define the Deer Creek Project as a multi-purpose project. Wyoming 

argued that she would take it upon herself to limit Deer Creek to 

purely municipal uses, thus allowing the Project to fit within the so- 
called municipal exemption.
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Nebraska responded to Wyoming’s alternative motion by maintain- 

ing that Deer Creek must be evaluated by XIII (c).”” See Nebraska’s 

Response to Wyoming’s and Colorado’s Motions for Summary Judge- 
ment (Apr. 25, 1991) at 71-77 (Docket No. 335). The underlying 

premise was that § X does not foreclose an inquiry under § XIII(c) 

concerning the effect of new tributary storage capacity, whether for 
municipal use or any other purpose. 

A. A Plain Reading of § X Cannot Invert the Subject and Object of 
the Sentence and Simultaneously Change the Predicate from a 
Negative Term to a Positive Term 

After concluding that there are genuine issues of material fact 

relating to the extent to which the Deer Creek Project would under- 
mine Nebraska’s apportionment, Master Olpin stated that the parties 

would proceed to trial on the effects of Deer Creek “unless Wyoming 
ean establish that the ... Project fits within the Decree’s paragraph 

X exemption.” Second Interim Report at 77 (emphasis in original) 

(Docket No. 463). While describing § X as “a broadly stated 
exemption” for municipal uses, the word “exemption” appears no- 
where in the record in the 1945 proceedings or in Master Doherty’s 

recommendations, the Court’s opinion, or the Decree. Id. at 72. 

Master Olpin also states that “[t]here is little to be found in the 

Record of the original proceedings on the origin or nature and scope 

of the paragraph X municipal exemption.” Jd. at 78. Viewed as an 
exemption, Master Olpin is correct. There is considerable evidence in 
  

7This was the basis of Nebraska’s Petition in relation to the Deer Creek Project. 
Paragraph 3(c) of the Petition requested the following relief: 

3. The State of Wyoming is presently violating and threatens to violate 
the State of Nebraska’s equitable apportionment established in the Decree 
by: 

* * * 

e. Depleting the natural flows of the North Platte River by the proposed 
construction of storage capacity on tributaries entering the North Platte 
River between Pathfinder Reservoir and Guernsey Reservoir .... 

Nebraska’s Petition at 2 (Docket No. 1).
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the original proceedings, however, which explains the purpose, as well 

as the nature and scope of § X. 

The essence of Master Olpin’s error lies in his conclusion that J X 

“exempts consumption for domestic, municipal and stock watering 

purposes and thereby countenances some reductions in water supplies 

....” Id. at 86 (emphasis added). To arrive at his “plain meaning,” 

Master Olpin makes two rather violent changes in the syntax of the 

sentence. He does not recognize the difference between the proposi- 
tion that J X expressly states that the Decree will not take anything 

away from municipalities as opposed to granting to municipalities an 
affirmative right to reduce the water supply.”® His view that § X gives 

municipalities the affirmative power to reduce or deplete the water 
supply, 1.e., to deplete the water apportioned for irrigation purposes 

by the provisions of the Decree, contrasts sharply with the language 
of § X. It is possible that Master Olpin construes { X as a grant of an 

  

28Blsewhere Master Olpin states that “the common sense reading of the words is 

that [municipal uses] are simply to be allowed under the Decree and that the 

equitable apportionment pursuant to the Decree’s remaining provisions act only 

upon the water remaining after [the municipal uses]....” Jd. at 82-83. Paragraph 

X, however, does not create a special category of municipal water and then state 

that the irrigation apportionment was created out of a separate body of water. 

Master Olpin’s reading is not a common sense reading, but rather an undoing of the 

plain language of J X. As is discussed below, Master Olpin’s distortion of § X may 

derive from a misunderstanding of the water rights preference system in the West. 

See infra, pp. 48-51. 

Under the Master’s interpretation of § X in which municipal rights rise to a 

superior class above agricultural or industrial rights, an inconsistency is created 

with intrastate preference law. Under the principles announced in Hindelider v. La 

Plata & Cherry Creek Irrigation Co., 304 U.S. 92 (1938), the superior municipal 

right created by Master Olpin preempts state preference law allowing a taking 

without compensation. His reading also negates § XII(a), which confirms priority 

of appropriation intrastate, as well as negating his recognition that “Nebraska is 

now in agreement with Wyoming that the municipal water rights of Casper... are 

properly administered in priority with other Wyoming water rights.” Second 

Interim Report at 72 n.98 (Docket No. 463).
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affirmative right to deplete by reading the sentence to say that there 

are no restrictions on municipal uses. As written, § X reads: 

This decree shall not affect or restrict the use or diversion 
of water from the North Platte River and its tributaries in 

Colorado or Wyoming for ordinary and usual domestic, 
municipal and stock watering purposes and consumption. 

325 U.S. at 670. Master Olpin may be reading the sentence this way: 

Nothing shall affect or restrict the use or diversion of water 

from the North Platte River and its tributaries in Colorado 

or Wyoming for ordinary and usual domestic, municipal and 
stock watering purposes and consumption. 

By misreading § X in this manner, one could conclude that municipal 

uses are superior or placed in a preferred category by J X. This 
rendition of § X does not appear in the Decree, however. 

To state the basic error simply, Master Olpin changes the words 

‘[t]his decree shall not affect or restrict municipal uses’ to mean 
‘municipal uses can affect or restrict the apportionment set forth in 

the provisions of the Decree.’ In doing so, Master Olpin inexplicably 
inverts the subject and object of § X, replacing “decree” with 
“municipal uses,” and simultaneously changes the predicate of the 

sentence from a negative term (“shall not affect or restrict”) to a 
positive term (“can affect or restrict’’).”” 

The history of § X in the original proceedings supports Nebraska’s 

position. Master Olpin’s statement to the contrary is simply incor- 

rect. See Second Interim Report at 78 (Docket No. 463). Beginning 
with his own proposition that J X creates a right to deplete, Olpin 

errs by misstating that Master Doherty “recommended to the Court 

  

°In logic, the Master’s error is referred to as an immediate inference on the 

square of opposition. The Master’s reading of § X is exactly the same as equating 

“dogs cannot hurt cats” with “cats can hurt dogs,” 1.¢., inverting the subject and 

object and changing the verb from the negative to the positive.
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an exemption for ordinary and usual domestic and municipal uses 

served by diversions from the North Platte River in Colorado and 

Wyoming.” 7d. (incorrectly paraphrasing Doherty’s Report at 180). 

What Doherty recommended, however, was not that municipalities 

enjoy a special status in terms of the right to deplete the North 

Platte, but rather — in certain terms — that the injunctions recom- 
mended in the Decree were not intended to interfere with such 

diversions and uses. See Doherty Report at 180. 

On exceptions to Doherty’s Report, only Wyoming addressed the 

municipal use aspect of the recommendations. Specifically, Wyoming 

wished to include tributary waters and stock watering uses. Excep- 
tions of Defendant, the State of Wyoming, to the Report of Michael J. 

Doherty, Special Master (Nov. 16, 1944) at 24, Appendix at A-48. In 
its brief on exceptions, Wyoming’s proposed municipal Decree provi- 

sion was “that the injunctions herein contained shall not comprise 
any restriction upon the diversion from the North Platte River and 

tributaries in Colorado and Wyoming of water for ordinary and usual 

domestic, municipal and stock-watering purposes.” Brief of Defen- 
dant, State of Wyoming (Jan. 29, 1945) at 84, Appendix at A-45. In 

other words, both Master Doherty and Wyoming recommended that 

the Court fashion a decree which would release or immunize munici- 

palities from the operation of the injunctions in the Decree. Provi- 

sions of the Decree which had no coercive effect were thought 
harmless. 

In its opinion in 1945, the Court described the parties’ agreement 

regarding municipal uses vis-a-vis the recommended decree by using 
Wyoming’s language: 

The Special Master reports that the parties are agreed that 

there should be no restriction upon the diversion from the 

North Platte River in Colorado or Wyoming of water for 

ordinary and usual domestic and municipal purposes and
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consumption and that nothing in the reeommended decree is 

intended to or will interfere with such diversions and uses. 

325 U.S. at 656. The Court made no changes from the related 
language in the Master’s report other than to adopt as “appropriate” 

Wyoming’s suggestions to protect the tributaries as well as the 

mainstem of the river and to inelude stock-watering purposes. Id. The 
Court’s language in its opinion was repeated by Nebraska in formu- 

lating its Proposed § X Decree provision.’ See Complainant’s Pro- 

posed Form of Decree and Request for Permission to Oppose 
Proposals of Other Parties at 9-10, Appendix at A-53-54. Supporting 

reference was made to Doherty’s Report at 180 and the Court’s 

opinion at 656. The same language was also recommended by Wyo- 

ming, Colorado, and the United States. Their proposed { XI provided 

that “[t]his decree shall not affect or restrict” municipal uses or 

diversions. See Form of Decree Proposed by the State of Wyoming, 

Defendant, the State of Colorado, Impleaded Defendant, and the 

United States of America, Intervenor at 8, Appendix at A-57. It did 

not say that “nothing shall affect or restrict’? municipal uses or 
diversions, 1.¢., that municipalities can do what they please. 

In his Second Interim Report, Olpin also omits any discussion of 

the parties’ objections to one another’s proposed form of decree, all of 
which reinforced the parties’ intent to avoid onerous requirements on 

domestic, municipal, and stockwatering uses. In relation to Ne- 

braska’s proposed J§ I(b) and II(b), Nebraska sought decree provi- 
sions that merely stated that Colorado and Wyoming would be 

restricted in the storage of water in North Park, Colorado, and above 

  

The Court had instructed the parties to submit a form of decree within 90 days 

of the Court’s opinion. 325 U.S. at 657. A two-day conference was held, but the 

parties were able to agree to the language of the Decree only in part, resulting in 

separate proposals. The Court’s expression of the Special Master’s and Wyoming’s 

comments on domestic, municipal, and stockwatering uses was agreed upon by all 

parties at the two-day conference. Where agreement had been reached, Nebraska 

proposed “the exact language proposed by the other parties.” Complainant’s 

Proposed Form of Decree at 2.
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Pathfinder Reservoir in Wyoming. Complainant’s Proposed Form of 

Decree and Request for Permission to Oppose Proposals of Other 
Parties at 3 and 4, Appendix at A-51-52; cf. § I(b) and II(b), 325 

U.S. at 665-666. Wyoming and Colorado objected to Nebraska’s 

proposed §§ I(b) and II(b), stating that it was necessary to add the 
phrase “for irrigation purposes” to the limitations. They reasoned: 

(a) The issues made up by the pleadings in this case only 

involved water uses for irrigation purposes, and the Court 

specifically states (Opinion p. 1) that “the controversy 

pertains to the use for irrigation purposes of the water of 

the North Platte River, a non-navigable stream.” 

(b) If this phrase is omitted [“for irrigation purposes” ], 

Paragraph IX Nebraska Proposal - Paragraph X Joint Pro- 
posal - would require records of storage in stock ponds, 

municipal water tanks, and fish ponds. 

(c) If the phrase is omitted, there is an inconsistency with 

Nebraska Paragraph X - Joint Paragraph XI. 

Form of Decree Proposed by the State of Wyoming, Defendant, the 

State of Colorado, Impleaded Defendant, and the United States of 

America, Intervenor at 11, Appendix at A-58. They were concerned 

that despite Nebraska’s proposed § X, Nebraska’s proposed {§ I(b) 

II(b) and § IX would result in restrictions on municipal uses 

requiring an accounting of municipal storage in North Park, -Colo- 

rado, and above Pathfinder Reservoir in Wyoming. 

Nebraska did not believe that the additional language was needed 

in Nebraska’s proposed Jf I(b) and II(b) because the language was 

surplus to what § X had already accomplished, according to the 

parties’ previous agreement. Objections of State of Nebraska to Joint 

Proposal for Decree filed by the State of Wyoming, Defendant, the 

State of Colorado, Impleaded Defendant, and the United States of 

America, Intervenor at 3, Appendix at A-63. The Court did add the 

language “for irrigation purposes” in §§ I(b) and II(b) in order to 
make §§ I(b) and II(b) consistent with § X, as Colorado and
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Wyoming had argued. Unaffected, however, was that § X’s only 

purpose was to keep the Decree from interfering with municipal uses 

and to shield those uses from burdensome accounting requirements. 

Notwithstanding the history — indeed, without attributing any 

significance to it — Master Olpin reads the “common sense” or “plain 
meaning” of § X to mean that municipal, domestic, and stockwatering 

uses have free access to the entire river before the Decree comes into 

play. Second Interim Report at 82-83 (Docket No. 463). Ignoring 
Wyoming law, Master Olpin believes that only after these non- 

irrigation uses are filled can any remaining supply be apportioned to 

or used for irrigation purposes. With respect to the proposed Deer 

Creek Project, Master Olpin’s interpretation means that any part of 

the river, whether on the mainstem or tributaries, could be completely 

depleted without consideration of the effect on the irrigation uses set 
forth in the Decree. In essence, Olpin creates a separate, artificial 
pool of water, which is skimmed from the common pool of natural 

flows of the North Platte and its tributaries, available only for use by 
domestic, municipal, and stockwatering users. This interpretation 

gives municipal uses an absolute superiority over irrigation uses, 

directly upending the law of priority of appropriation in Wyoming. 

Such a violation of the principles of intrastate law brings the 

Master’s interpretation of § X into conflict with the Decree, including 
q XII (a). See supra p. 36 n.28. 

B. Paragraph X, Which Immunizes Municipal Uses from the 
Operation of the Provisions of the Decree, Does Not Apply to 
the Court’s Retained Jurisdiction to Resolve Disputes Yet to 
be Addressed by the Court. 

Master Olpin’s revision of § X causes the greatest difficulty by its 
application to the Court’s retained jurisdiction under § XIII. The 

Master’s recommendation of a trial phase to “determine whether 

Deer Creek qualifies under paragraph X of the Decree,” would 

contravene the Court’s retention of jurisdiction in § XIII(c) to 

evaluate the impact of tributary storage on the apportionment. Aside 

from changing the plain meaning of § X, the Special Master’s critical
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error lies in his use of § X to override the intent of § XIII. As a 

matter of law, { X does not grant municipal storage projects immu- 

nity from review by the Court in accordance with § XIII of the 

Decree. 

Nebraska sought review of the Deer Creek Project under 

q XIII (ce). Paragraph XIII retains broad jurisdiction for the Court to 

address issues which may bear an apportionment made by the 

Decree: 

XIII. Any of the parties may apply at the foot of this 

decree for its amendment or for further relief. The Court 
retains jurisdiction of this suit for the purpose of any order, 

direction, or modification of the decree, or any supplemen- 
tary decree, that may at any time be deemed proper in 

relation to the subject matter in controversy. Matters with 

reference to which further relief may hereafter be sought 

shall inelude, but shall not be limited to, the following: 

* * * 

(ec) The question of the effect of the construction or 

threatened construction of storage capacity not now ex- 

isting on tributaries entering the North Platte River be- 

tween Pathfinder Reservoir and Guernsey Reservoir; 

x * * 

(f) Any change in conditions making modification of the 

decree or the granting of further relief necessary or 

appropriate. 

325 U.S. at 671-672. 

In denying Wyoming’s first motion for summary judgment, the 

Special Master acknowledged that in § XIII(c) “the Court expressly 

retained jurisdiction for the purpose of examining ‘the effect of the 

construction or threatened construction of storage capacity not now 

existing on tributaries ... between Pathfinder Reservoir and Guern-



43 

sey Reservoir.” Tenth Memorandum of Special Master at 55 (Docket 

No. 119). While the Master’s decision appeared to rest on § XIII(c), 

he also adopted the “municipal exemption” language promoted by 
Wyoming. Tenth Memorandum at 59-62 (Docket No. 119); First 

Interim Report at 31-32 (Docket No. 140). 

Having adopted Wyoming’s argument that § X exempts municipal 

uses from the Decree, Master Olpin determined that such an exemp- 

tion necessarily prevents the exercise of jurisdiction in § XIII(c), 

even if the § X “exemption” may be inapplicable to the other 
provisions of { XIII: 

I do not accept [that paragraph X does not foreclose the 

XIII(¢) inquiry] as there is nothing on the face of para- 

graph X to support such a narrowing of the municipal 

exemption. 

x * * 

That is not to say, of course, that municipal uses can in no 

circumstances be scrutinized. ... Should threatened munici- 

pal uses turn out to pose risks of significant impacts on 
natural flows, paragraph XIII (f) can be invoked. 

See Second Interim Report at 74 n.99 (Docket No. 463). Master 

Olpin does not view § XIII (¢) as a procedural provision which retains 
jurisdiction to address a potential future problem, 1.e., the effects of 

the future development of tributary storage. Instead, he views 

q XIII(¢c) as a substantive provision which is subordinated to the 

“municipal exemption” granted in § X. This view, however, makes no 

sense. 

A decree is the final declaration of a court announcing the legal 

consequences of the facts found. See Black’s Law Dictionary (4th Ed. 

1968). It results from the application of legal principles to the facts 

presented and determines the rights and obligations of the parties as 

they appear from the evidence, as found by the court.
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Jurisdiction is the authority by which a court takes cognizance of 

and decides a case or an issue. See id. It is the legal right by which a 

court exercises its authority. A retention of jurisdiction is the 

preservation of the right and power of a court to adjudicate particu- 

lar matters. 

With respect to certain unaddressed and unresolved aspects of a 

case, a court may retain its jurisdiction to treat the matter at a later 

time, when the matter becomes ripe-and its resolution is necessary. A 

retention of jurisdiction is accomplished by a decree provision. By its 

nature, however, a decree provision retaining jurisdiction does not 

grant or deny a remedy sought or in any way determine the rights or 

obligations of the parties. Such a provision does not apply the law to 
the facts found from the evidence, but retains the court’s legal 

authority to receive evidence and apply the law at a later time. 

A provision in a decree which mandates that the decree shall not 

affect or restrict something, 1.e., that the operative provisions of a 

decree shall in no way define, limit, constrain, or diminish something, 

refers only to those other provisions which have decided something 

and have the power to define, limit, constrain, or diminish something 

else. Such a provision does not refer to a provision which retains 

jurisdiction to determine relative rights and obligations in the future. 

In this case, the Court retained jurisdiction in § XIII(c) to 

address “[t]he question of the effect of the construction or 

threatened construction of storage capacity not now existing on 

tributaries entering the North Platte River between Pathfinder Res- 

ervoir and Guernsey Reservoir. ...” 825 U.S. at 672. Paragraph X of 

the Decree states that “[t]his Decree shall not affect or restrict” 

municipal uses of water. Because the proposed Deer Creek Project is 

in part a municipal project, Master Olpin has stated that “should the 

Deer Creek Project qualify for the municipal exemption, it may 

proceed even if its depletions would otherwise exceed the limitations 

that might be imposed under § XIII(c).” Hearing Draft of Second 

Interim Report at 99 (Docket No. 428). In reaching this conclusion, 

Master Olpin has not only divined the outcome of a potential future
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exercise of the Court’s jurisdiction, but has also tacitly construed 

q XIII(c) as a provision which has decided something in a way which 

has the power to define, limit, constrain, or diminish something else. 

Paragraph XIII(c), however, has decreed nothing.” 

An examination of the record also demonstrates that ¢ XIII(c) 

was not intended to be preempted by § X. Paragraph XIII(c) has its 

roots in the drought conditions of 1981-1940 when the evidence was 

taken. In his Draft Report in 1944, Special Master Doherty expressed 

his concern that future development could exhaust the dependable 
supply: 

... [I]n view of the possibility that the present demand may 

substantially exhaust or exceed the present resources of the 

river, I should say, generally speaking, that no reservation 

should be made for future development (assuming such 

reservation ever to be proper) unless and until it is demon- 

strated that the supply under future conditions shall be 
more than adequate to serve existing demands. 

Draft Report at 8, Appendix at A-67. Master Doherty went on to 

affirm that “[o]n the oral argument it was suggested that further 

construction of storage facilities should be restricted, since the result 

of such construction might be to reduce the outflow from the tributa- 
ries now available for storage in the off-channel reservoirs of the 
Interstate Canal.” Id. at 26, Appendix at A-71. 

  

*1The Court was fully aware of the broad scope of § XIII, which occasioned a 

dissent by Justices Roberts, Frankfurter, and Rutledge. 325 U.S. at 657-664. The 

gravamen of the dissent was that through § XIII the Court “undertakes to assume 

jurisdiction over three quasi-sovereign states and to supervise, for all time, their 

respective uses of an interstate stream on the basis of past use....” 325 U.S. at 

657. The dissenting justices fully understood the breath of § XIII and its 

applicability to disputes such as this. Although time has not justified their fears of 

a repeated use of the Court’s original jurisdiction, it would be incorrect to disable 

q XIII on the basis of a misreading of { X.
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Because of the possibility of increased river flows, and the lack of 

specific evidence on future threatened depletions, Doherty declined 
to recommend a present restriction. Instead Master Doherty 

recommended: 

(1) A present decree effecting a water distribution by 

means of the imposition of a minimum of restriction and by 

the simplest possible method that will serve present and 

near future purposes. (2) Retention by the Court of juris- 
diction to amend the decree if and when it shall be made to 

appear that important changes of condition have occurred 
or that any assumption or forecast as to the future upon 

which the decree was based has by subsequent experience 

proved erroneous, and that by reason of such changes of 

condition or errors of prediction equity requires amendment 

of the decree. 

Doherty Report at 122. 

The Court agreed with Master Doherty: 

The United States, however, insists that some regula- 

tion of the tributaries between Pathfinder and Guernsey is 

essential. It claims that there are possibilities of future 

additional storage on these tributaries and that if future 

storage is increased there will be a reduction in tributary 

flows into the main river available for storage in the Guern- 

sey, Lake Alice and Lake Minatare reservoirs of the North 

Platte Project.... In absence of evidence showing what 

contribution these tributaries now make to the supply of the 

reservoirs or what additional storage projects may be possi- 

ble or what their effect might be, the Special Master con- 

eluded there was an insufficient basis for any present 
limitation on storage. We find no evidence of any present 

threat to the water supply from this source. If such threat 

appears and it promises to disturb the delicate balance of
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the river, application may be made at the foot of the decree 

for an appropriate restriction. 

325 U.S. at 624-625. Paragraph XIII(¢c) was added to address these 

potential depletions on the tributaries. Jd. at 672. The unqualified 

language of § XIII(¢c) was chosen to permit the review of any storage 

project, whether for irrigation, recreation or municipal uses, which 

could adversely affect or deplete the flows from the Pathfinder to 

Whalen reach of the river. In view of Master Olpin’s concern that 

Nebraska and the United States are reading § X too narrowly, it is 

ironic that he has interpreted J XIII(c) in the same manner.” 

C. The Special Master’s Revision of [— X Creates Numerous 
Problems of His Own Making. 

The result of Master Olpin’s revision of § X creates many discrete 

problems. Given his reading of § X, numerous “vexing questions,” 

“complex issues,’ and “mysteries” are brought to his attention. 

Second Interim Report at 73, 79, 87 (Docket No. 463). Master Olpin 

is compelled to express concern over questions raised solely by his 

own analysis of § X. For example: 

Indeed, paragraph X poses some mysteries, as the 

United States has shown. During the original proceedings, 

the parties strenuously battled over small quantities of 
water, such as the 2,[9]00 acre feet of inflows from Spring 

  

“QOlpin refuses to read § X “narrowly” because it “exempts municipal uses of 

water “from the North Platte River and its tributaries,” including the tributaries 

between Pathfinder and Guernsey. He does not give equal treatment to § XIII(c), 

which refers, without qualification, to any “storage capacity not now existing on 

tributaries ... between Pathfinder ... and Guernsey. ...” See Second Interim 

Report at 74 n.99 (Docket No. 463); 325 U.S. 672.
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Creek. See Decree § 5. Yet, all of the parties agreed to 

paragraph x.® 

Second Interim Report at 79 (Docket No. 463). Master Olpin also 

admits that his reading of § X creates problems with respect to the 

intrastate administration of prior appropriation. Jd. at 72-73 n.98. 
Each of these problems, however, arises from Master Olpin’s upended 

reading of § X. 

His principal vexing question derives from his discussion of Wyo- 
ming’s water rights preference system which he uses to support his 

criticism of the correct reading of § X. Master Olpin’s reasoning, 

however, reflects a misunderstanding of the preference system, as 

well as a misunderstanding of the significance of ¢ XII(a). He 

attempts to explain the matter this way: 

After expressing some inconsistent views earlier in the 
present proceedings, Nebraska is now in agreement with 

Wyoming that the municipal water rights of Casper and the 

other Wyoming communities are properly administered in 
priority with other Wyoming water rights. March 1992 

Transcript at 39-40. This shared view is consistent with 

paragraph XII(a) of the Decree, which provides that the 

relative rights of water users within the three States are not 

affected ‘‘except as may be otherwise specifically provided 

herein.” There is no Decree provision that specifically calls 
for a contrary administration of municipal water rights. 

  

There is no mystery, of course, unless § X is misread to give municipalities an 

unqualified right to deplete the river. Master Olpin also fails to recall the strenuous 

battle over the Spring Creek inflows as it related to the apportionment of the 

Laramie inflows. Why he finds the battle significant in the context of his reading of 

q X, but meaningless in relation to the Laramie troubles both Nebraska and the 

United States. During oral argument, counsel for the United States commented 

that given that the Court found the supply met only 48% of demand and that the 

parties were fighting for every drop of water, “It’s not plausible to believe that they 

were contemplating a 60,000 acre foot storage project when they agreed to [§ X].” 

June 7, 1991 Transcript at 44, (Docket No. 366).
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Under both Wyoming and Nebraska law, preference is 

accorded municipal uses to the extent “that a municipal use 

could deprive a senior irrigator or other nonpreferred user 

of water only if compensation were paid for the taking.” 

(Citation omitted). Wyoming has declared that ‘“[n]either 

state ever asserted that a municipal water right should be 

exempt from the intrastate law of prior appropriation.” Id. 
Those principles of intrastate administration pose vexing 

questions for the interpretation and application of para- 
graph X.... 

Second Interim Report at 72-73 n.98 (Docket No. 463). 

The combination of Master Olpin’s apparent misunderstanding of 
water rights preference systems in the West and his reading of J X 

creates an anomaly which he describes as the possibility of “inequita- 
ble treatment of holders of senior Nebraska appropriative rights.” Jd. 

at 86. He explains the anomaly this way: 

Now that all parties are agreed that Wyoming will admin- 
ister municipal water rights in priority, a circumstance 

might arise making it necessary for Wyoming to acquire 
senior water rights for a proposed municipal water project. 

The United States raises the specter of Wyoming invoking 
eminent domain powers that are available under Wyoming 

law to condemn only the water rights of impacted senior 

Wyoming water users, while adopting the rationale that 
paragraph X authorizes the reductions in supplies so far as 

Nebraska’s senior users are concerned. Thus while both the 

Wyoming and Nebraska senior rights would be taken or 

impaired, there would be payment of just compensation only
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to the Wyoming water users. See March 1992 Transcript at 

83-88. 

Id. at 86-87 (footnote omitted).™ 

It is apparent that Master Olpin does not understand Wyoming’s 

preference system. Like the preference systems in other western 

states, the Wyoming system allows a municipality to condemn an 

irrigation right for just compensation and to transfer the right for 

municipal use. A change to a preferred use conveys only the right 

condemned — it does not subordinate the rights of others to the 

preferred use, 1.¢., changing a use of water to a preferred use does not 

alter the priority of the condemned right. Town of Newcastle v. Smith, 

28 Wyo. 371, 376-378, 205 P. 302 (1922). The transfer of the right is 

also done in such a way as to keep the river system whole. If an 

irrigation right is condemned by a municipality and transferred to 
municipal use, Wyoming law —as well as the laws of the other 

western states — requires that the regimen of the river be kept whole 

by limiting the municipality to the same consumption or depletive 

effect on the river. The result is to insure the continuation of the 

historic flows below the condemned right. 

While recourse to the preference system under Wyoming law, if 

properly applied, would leave the same amount of natural flow in the 

Whalen/Tri-State reach of the river, Olpin mistakenly believes that 

“while both... Wyoming and Nebraska senior rights would be taken 

or impaired, there would be payment of just compensation only to the 
Wyoming water users.” Second Interim Report at 86-87 (Docket No. 

463). Master Olpin does not understand that there would be no 

taking or impairment of rights in Nebraska. He simply describes this 

“problem” as a ‘“‘vexing question.” Jd. at 73 n.98. If he gave § X its 

plain and unambiguous meaning, however, the question would never 

arise. 

  

The “specter” that Master Olpin alludes to was not raised by the United States. 

See March 1992 Transcript at 76-88 (Docket No. 435). The specter is a consequence 

of Master Olpin’s analysis.
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Further, the Master recognizes that his reading of § X can upset 

parts of Nebraska’s apportionment which he himself confirmed, viz., 

the right of the Inland Lakes to store 46,000 acre feet of natural flow 

during the non-irrigation season. See Second Interim Report at 86 

n.104 (Docket No. 463). However, if § X is correctly used as a 

qualification to the provisions of the Decree and not as the grant ofa 

right, the Inland Lakes entitlement will be protected by § XIII(c) or 

by condemnation of senior agricultural rights by municipalities, 
resulting in no additional depletions to the regimen of the river. 

A related problem is that Master Olpin’s reasoning with respect to 

q{ X eviscerates § XII(a) of the Decree, which uses the same language 

as § X in stating that ‘“‘[t]his decree shall not affect ... [t]he relative 

rights of water users within any one of the States ... except as may 

be otherwise specifically provided herein ....” 325 U.S. at 671 

(emphasis added). While Olpin notes that “[t]here is no Decree 

provision that specifically calls for a contrary administration of 

municipal water rights,” it eludes him that the very purpose of the 

proposed Deer Creek Project is to create contrary administration by 

allowing a new appropriation of surface water to facilitate continued 

out-of-priority diversions by Casper.” The new appropriation would 

also be much greater than the Spring Creek flows that the parties 

  

>To the extent the Deer Creek Project is represented to be a municipal project in 

reality it is a supplemental irrigation project. The Project was precipitated by the 

fact that Casper’s diversion rights have very junior priorities. Given the over- 

appropriated status of the North Platte River, Casper diverts out-of-priority under 

Wyoming law, subjecting the city to potential priority calls from downstream 

irrigators and individual users with senior water rights. To obviate the possibility 

of being shut down, the Deer Creek Project was designed as a storage reservoir on 

a downstream tributary, the mouth of which is above the senior irrigators and 

industrial users. The alleged ‘‘exchange” is to impound natural flow and release it 

to the irrigators and industrial users, as they need it, thus allowing Casper to 

continue diverting out of priority upstream. The scheme is designed to eliminate 

priority of appropriation as between Casper and the downstream seniors. 

(cont’d.)
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insisted be an explicit part of Nebraska’ entitlement in 1945. As 

noted above, Master Olpin finds it vexing that in 1945 the parties 

“strenuously battled over small quantities of water, such as the 

2,[9]00 acre feet of inflows from Spring Creek.” Second Interim 

Report at 79 (Docket No. 463). In relation to his reading of { X, 
which in the case of Deer Creek would allow the loss to the system of 

9,600 acre feet on an average annual basis, Master Olpin discerns a 

rather conspicuous contradiction. The plain reading of { X, however, 
does not state or remotely suggest that it licenses municipalities to 

deplete the apportioned water supplies. It is the Master’s construc- 
tion of § X that creates the problem. Paragraph X should be read as 

keeping the Decree from interfering with municipal uses, not as a 

license to deplete that rises above state law. There was no contradic- 

tion between § X and the parties’ concern over 2,855 acre feet in 1945 

because the parties never thought of Master Olpin’s reading of § X. 

Master Olpin does not understand that his reading of § X allows 

him to use § X to alter priorities intrastate, contrary to the express 

prohibition in § XII(a). He also fails to see that the alteration of © 

priorities illustrates the transparency of the alleged municipal nature 

of the Deer Creek Project. Aside from elevating Casper’s junior 

priorities, the real purpose of the Deer Creek Project is to provide a 

supplemental supply to senior irrigation rights. Because he has 

mistakenly given municipalities the power to destroy the apportion- 

ment, Master Olpin runs into another “complex issue.” 

A third problem of Master Olpin’s own making is one he has not 

recognized. The Master states: 

Moreover, the applicability of the paragraph X exemption 

to the tributaries upstream of Pathfinder is acknowledged 

  

Paragraph XII(a) of the Decree states that the Decree “shall not affect... [t]he 

relative rights of water users within any one of the States....” 325 U.S. at 671. In 

the context of Deer Creek, Master Olpin’s reading of § X of the Decree makes 

¢ XII(a) meaningless. Paragraph XII(a) should preclude the construction of the 

Deer Creek Project in and of itself.
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expressly in paragraph IX, which excuses Colorado and 

Wyoming from record-keeping duties respecting municipal 

uses in those upstream reaches. There is nothing in para- 

graph X’s text that supports an argument for different 

treatment of municipal uses on tributaries depending on 

whether they enter the mainstem upstream or downstream 

of Pathfinder. Thus, paragraph X means exactly what it 

says in its statement that the Decree does not affect or 

restrict municipal uses or diversions of water’ from the 

North Platte River and its tributaries.” 

That is not to say, of course, that municipal uses can in no 

circumstances be scrutinized. Paragraph XIII(f) of the 

Decree contains a catch-all reopener provision authorizing 

further relief if there should be “any change in conditions 
making modification of the decree or the granting of further 

relief necessary or appropriate.” Should threatened munici- 
pal uses turn out to pose risks of significant impacts on 

natural flows, paragraph XIII(f) ean be invoked. Neither 
Nebraska nor the United States, however, has sought at this 

stage to have the municipal exemption itself examined 

under paragraph XIII (f). 

Second Interim Report at 74 n.99 (Docket No. 463). Master Olpin 

does not realize that his reading of § X would necessarily do one of 
two things — either the Master is incorrect in his view that Deer 

Creek could be scrutinized under § XIII(f) or § XIII (f) applies only 

to municipal development that is not on the North Platte River or its 
tributaries. 

If § X grants municipalities an affirmative right to deplete the 

apportionment, as Olpin concludes, and it applies, as it says, to 

municipal uses or diversions of water “from the North Platte River 

and its tributaries,” § X not only would usurp the Court’s retained 
jurisdiction under § XIII(c), but also under § XIII(f). There is no 

logical difference in the retained jurisdiction under §§ XIII(c) and 

XIII(f) as those provisions relate to § X. Either § X precludes
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examination under both provisions or under neither provision. As 

noted above, a depletion of 9,600 acre feet on an average annual basis 

as a result of the Deer Creek Project would be nearly four times more 

significant than the Spring Creek inflows which the parties battled so 

strenuously over. Such a significant impact could not be addressed 
under § XIII(f) because — according to the logical extension of 
Master Olpin’s interpretation — it falls within § X’s municipal ex- 

emption. Accordingly, the only way the effects of the Deer Creek 

project could be addressed, if one were to follow Master Olpin’s logic, 

is if the project were developed on some river other than “‘the North 

Platte River and its tributaries.” 

CONCLUSION 

The State of Nebraska urges the Court to reaffirm the express 
apportionment in § V of the inflows of the Laramie River as originally 

recommended by Special Master Doherty and explicitly affirmed and 
adopted by the Court in 1945. Master Olpin’s report and recommen- 

dations should be modified accordingly. 

With respect to § X, Nebraska urges the Court to limit the 

sentence to its plain and unambiguous meaning. Paragraph X does 

not provide that nothing shall not affect or restrict municipal uses; it 

states that ‘‘[t] his decree shall not affect or restrict” municipal uses. 
When limited to its plain meaning, § X immunizes municipal uses 

from any adverse affect or restriction caused by the operation of the 

substantive provisions of the Decree. When read as Master Olpin 

read it, § X grants municipalities an unqualified right to undermine 

the Decree. The latter reading not only stands § X on its head, but 
vitiates the Court’s retention of jurisdiction in § XIII(c) and results
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in numerous contradictions and anomalies which further eviscerate 

the Decree. 

Respectfully submitted, 

Don STENBERG 
Attorney General of Nebraska 
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Assistant Attorney General 
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NEBRASKA V. WYOMING 

(825 U.S. 589) 

Decree 

DECREE. 

(Entered October 8, 1945) 

This cause having been heretofore submitted on the report of the 

Special Master and the exceptions of the parties thereto, and the 

Court being now fully advised in the premises: 

It is ordered, adjudged and decreed that: 

I. The State of Colorado, its officers, attorneys, agents and em- 

ployees, be and they are hereby severally enjoined 

(a) From diverting or permitting the diversion of water from the 

North Platte River and its tributaries for the irrigation of more than 

a total of 185,000 acres of land in Jackson County, Colorado, during 

any one irrigation season; 

(b) From storing or permitting the storage of more than a total 
amount of 17,000 acre feet of water for irrigation purposes from the 

North Platte River and its tributaries in Jackson County, Colorado, 

between October 1 of any year and September 30 of the following 

year; 

(c) From exporting out of the basin of the North Platte River and 

its tributaries in Jackson County, Colorado, to any other stream basin 

or basins more than 60,000 acre feet of water in any period of ten 

consecutive years reckoned in continuing progressive series begin- 

ning with October 1, 1945. 

II. Exclusive of the Kendrick Project and Seminoe Reservoir the 

State of Wyoming, its officers, attorneys, agents and employees, be 

and they are hereby severally enjoined 

(a) From diverting or permitting the diversion of water from the 

North Platte River above the Guernsey Reservoir and from the 

tributaries entering the North Platte River above the Pathfinder Dam
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for the irrigation of more than a total of 168,000 acres of land in 

Wyoming during any one irrigation season. 

(b) From storing or permitting the storage of more than a total 

amount of 18,000 acre feet of water for irrigation purposes from the 

North Platte River and its tributaries above the Pathfinder Reservoir 

between October 1 of any year and September 30 of the following 
year. 

III. The State of Wyoming, its officers, attorneys, agents and 

employees, be and they are hereby severally enjoined from storing or 

permitting the storage of water in Pathfinder, Guernsey, Seminoe 

and Alcova Reservoirs otherwise than in accordance with the relative 
storage rights, as among themselves, of such reservoirs, which are 
hereby defined and fixed as follows: 

First, Pathfinder Reservoir; 

Second, Guernsey Reservoir; 

Third, Seminoe Reservoir; and 
Fourth, Aleova Reservoir; 

Provided, however, that water may be impounded in or released from 

Seminoe Reservoir, contrary to the foregoing rule of priority opera- 

tion for use in the generation of electric power when and only when 

such storage or release will not materially interfere with the adminis- 

tration of water for irrigation purposes according to the priority 

decreed for the French Canal and the State Line Canals. 

IV. The State of Wyoming, its officers, attorneys, agents and 

employees be and they are hereby severally enjoined from storing or 

permitting the storage of water in Pathfinder, Guernsey, Seminoe or 

Aleova Reservoirs, and from the diversion of natural flow water 

through the Casper Canal for the Kendrick Project between and 

including May 1 and September 30 of each year otherwise than in 

accordance with the rule of priority in relation to the appropriations 

of the Nebraska lands supplied by the French Canal and by the State 

Line Canals, which said Nebraska appropriations are hereby ad- 

judged to be senior to said four reservoirs and said Casper Canal,
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and which said Nebraska appropriations are hereby identified and 

defined, and their diversion limitations in second feet and seasonal 
limitations in acre feet fixed as follows: 

  

Limitation Seasonal 
in Sec. Limitation 

Lands Canal Feet in Acre Ft. 

Tract of 1,025 acres .............. French ........ 15 2.227 

Mitchell Irrigation District........ Mitchell ..... 195 35,000 

Gering Irrigation District......... Gering ....... 193 36,000 

Farmers Irrigation District ....... Tri-State ..... 748 183,050 

Ramshorn Irrigation District ...... Ramshorn...... 14 3,000 

V. The natural flow in the Guernsey Dam to Tri-State Dam section 
between and including May 1 and September 30 of each year, 

including the contribution of Spring Creek, be and the same hereby is 

apportioned between Wyoming and Nebraska on the basis of twenty- 

five percent to Wyoming and seventy-five per cent to Nebraska, with 
the right granted Nebraska to designate from time to time the 

portion of its share which shall be delivered into the Interstate, Fort 
Laramie, French and Mitchell Canals for use on the Nebraska lands 

served by these canals. The State of Nebraska, its officers, attorneys, 

agents and employees, and the State of Wyoming, its officers, attor- 

neys, agents and employees, are hereby enjoined and restrained from 

diversion or use contrary to this apportionment, provided that in the 

apportionment of water in this section the flow for each day, until 

ascertainable, shall be assumed to be the same as that of the 

preceding day, as shown by the measurements and computations for 

that day, and provided further, that unless and until Nebraska, 

Wyoming and the United States agree upon a modification thereof, or 
upon another formula, reservoir evaporation and transportation 
losses in the segregation of natural flow and storage shall be com- 

puted in accordance with the following formula taken from United 

States’ Exhibit 204A:
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Reservoir Evaporation Losses 

Seminoe, Pathfinder and Alcova Reservoirs. 

Evaporation will be computed daily based upon evaporation from 

Weather Bureau Standard 4 foot diameter Class “A” pan located 

at Pathfinder Reservoir. Daily evaporation will be multiplied by 
area of water surface of reservoir in acres and by co-efficient of 

70% to reduce pan record to open water surface. 

Guernsey Reservoir 

Compute same as above except use pan evaporation at Whalen 

Dam. — 

River Carriage Losses. 

River carriage losses will be computed upon basis of area of river 

water surface as determined by aerial surveys made in 1939 and 

previous years and upon average monthly evaporation at Path- 

finder Reservoir for the period 1921 to 1939, inclusive, using a co- 

efficient of 70% to reduce pan records to open water surface. 

Daily evaporation losses in second-feet for various sections of 

the river are shown in the following table: 

  

TABLE 

Aven Daily Losses-Second Feet 

River Section Acres May June July Aug. Sept. 

Aleova to Wendover ........... 8,360 53 76 87 76 56 

Guernsey Res. to Whalen ...... 5960 4 D 6 D 4 

Whalen to State Line.......... 2,480 16 22 25 22 16 

Above table is based upon mean evaporation at Pathfinder as 

follows: May .561 ft.; June .767 ft.; July .910 ft.; Aug. .799 ft.; Sept. 

.568 ft. Co-efficient of 70% to reduce pan record to open water 

surface. 

Above table does not contain computed loss for section of river 

from Pathfinder Dam to head of Aleova Reservoir (area 170 acres)



A-5 

because this area is less than submerged area of original river bed 

in Aleova Reservoir, and is, therefore, considered as off-set. 

Likewise the area between Seminoe Dam and head of Pathfinder 
Reservoir is less than area of original river bed through Pathfinder 

Reservoir — considered as off-set. Evaporation losses will be di- 

vided between natural flow and storage water flowing in any 
section of river channel upon a proportional basis. This proportion 

will ordinarily be determined at the upper end of the section except 

under conditions of intervening accruals or diversions that materi- 
ally change the ratio of storage to natural flow at the lower end of 

the section. In such event the average proportion for the section 

will be determined by using the mean ratio for the two ends of the 
section. 

In the determination of transportation losses for the various 

sections of the stream, such time intervals for the passage of water 

from point to point shall be used as may be agreed upon by Nebraska, 

Wyoming and the United States, or in the absence of such agreement, 

as may be decided upon from day to day by the manager of the 

government reservoirs, with such adjustments to be made by said 

manager from time to time as may be necessary to make as accurate a 

segregation as is possible. 

VI. This decree is intended to and does deal with and apportion 

only the natural flow of the North Platte River. Storage water shall 

not be affected by this decree and the owners of rights therein shall 
be permitted to distribute the same in accordance with any lawful 

contracts which they may have entered into or may in the future enter 

into, without interference because of this decree. 

VII. Such additional gauging stations and measuring devices at or 

near the Wyoming-Nebraska state line, if any, as may be necessary 

for making any apportionment herein decreed, shall be constructed | 

and maintained at the joint and equal expense of Wyoming and 

Nebraska to the extent that the costs thereof are not paid by others.
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VIII. The State of Wyoming, its officers, attorneys, agents and 

employees be and they are hereby severally enjoined from diverting 

or permitting the diversion of water from the North Platte River or 

its tributaries at or above Alcova Reservoir in lieu of or in exchange 

for return flow water from the Kendrick Project reaching the North 
Platte River below Alcova Reservoir. 

IX. The State of Wyoming and the State of Colorado be and they 

hereby are each required to prepare and maintain complete and 
accurate records of the total area of land irrigated and the storage 

and exportation of the water of the North Platte River and its 
tributaries within those portions of their respective jurisdictions 
covered by the provisions of paragraphs I and II hereof, and such 

records shall be available for inspection at all reasonable times; 

provided, however, that such records shall not be required in refer- 

ence to the water uses permitted by paragraph X hereof. 

X. This decree shall not affect or restrict the use or diversion of 

water from the North Platte River and its tributaries in Colorado or 

Wyoming for ordinary and usual domestic, municipal and stock 
watering purposes and consumption. 

XI. For the purposes of this decree: 

(a) “Season” or “seasonal” refers to the irrigation season, May 1 
to September 30, inclusive; 

(b) The term “storage water” as applied to releases from reser- 

voirs owned and operated by the United States is defined as any 
water which is released from reservoirs for use on lands under canals 

having storage contracts in addition to the water which is discharged 

through those reservoirs to meet natural flow uses permitted by this 
decree; 

(c) “Natural flow water” shall be taken as referring to all water in 
the stream except storage water; 

(d) Return flows of Kendrick Project shall be deemed to be 

“natural flow water” when they have reached the North Platte River,
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and subject to the same diversion and use as any other natural flow in 

the stream. 

XII. This decree shall not affect: 

(a) The relative rights of water users within any one of the States 

who are parties to this suit except as may be otherwise specifically 
provided herein; 

(b) Such claims as the United States has to storage water under 

Wyoming law; nor will the decree in any way interfere with the 

ownership and operation by the United States of the various federal 

storage and power plants, works and facilities. 

(c) The use or disposition of any additional supply or supplies of 

water which in the future may be imported into the basin of the North 

Platte River from the water shed of an entirely separate stream, and 

which presently do not enter said basin, or the return flow from any 

such supply or supplies. 

(d) The apportionment heretofore made by this Court between the 

States of Wyoming and Colorado of the waters of the Laramie River, 

a tributary of the North Platte River; 

(e) The apportionment made by the compact between the States of 

Nebraska and Colorado, apportioning the water of the South Platte 

River. 

XIII. Any of the parties may apply at the foot of this decree for its 

amendment or for further relief. The Court retains jurisdiction of this 

suit for the purpose of any order, direction, or modification of the 

decree, or any supplementary decree, that may at any time be deemed 

proper in relation to the subject matter in controversy. Matters with 
reference to which further relief may hereafter be sought shall 

inelude, but shall not be limited to the following: 

(a) The question of the applicability and effect of the Act of 

August 9, 1937, 50 Stat. 564, 595-596, upon the rights of Colorado and 

its water users when and if water hereafter is available for storage 

and use in connection with the Kendrick Project in Wyoming.
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(b) The question of the effect upon the rights of upstream areas of 

the construction or threatened construction in downstream areas of 

any projects not now existing or recognized in this decree; 

(c) The question of the effect of the construction or threatened 
construction of storage capacity not now existing on tributaries 

entering the North Platte River between Pathfinder Reservoir and 

Guernsey Reservoir; 

(d) The question of the right to divert at or above the headgate of 

the Casper Canal any water in lieu of, or in exchange for, any water 
developed by artificial drainage to the river of sump areas on the 

Kendrick Project; 

(e) Any question relating to the joint operation of Pathfinder, 

Guernsey, Seminoe and Alcova Reservoirs whenever changed condi- 

tions make such joint operation possible; 

(f) Any change in conditions making modification of the decree or 

the granting of further relief necessary or appropriate. 

XIV. The costs in this cause shall be apportioned and paid as 

follows: the State of Colorado one-fifth; the State of Wyoming two- 

fifths; and the State of Nebraska two-fifths. Payment of the fees and 

expenses of the Special Master has been provided by a previous order 

of this Court. 

XV. The clerk of this Court shall transmit to the chief magistrates 

of the States of Colorado, Wyoming and Nebraska, copies of this 

decree duly authenticated under the seal of this Court.
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NEBRASKA V. WYOMING 

(345 U.S. 981) 

Order Modifying and Supplementing Decree. 

(Entered June 15, 1953) 

No. 5, Original. Nebraska v. Wyoming (Colorado, Impleaded De- 

fendant, and the United States, Intervenor.) 

The joint motion for approval of a stipulation and to modify and 

supplement the decree is granted and the following order is entered 

in compliance with the stipulation: 

The parties to this cause having filed a stipulation, dated Janu- 

ary 14, 1953, and a joint motion for approval of the stipulation and to 

modify and supplement the decree entered on October 8, 1945 (825 

U.S. 665) and the Court being fully advised: 

The stipulation dated January 14, 1953, is approved; and 

IT IS ORDERED that the decree of October 8, 1945, is hereby 

modified and supplemented as follows: 

1. In paragraph I(a) of the decree the figure “145,000” is substi- 

tuted for the figure ‘135,000.” 

2. Paragraph XIII is amended by striking the first sentence and 

substituting for it the following: 

Any of the parties may apply at the foot of this decree for its 

amendment or for further relief, except that for a period of five 

years from and after June 15, 1953, the State of Colorado shall not 

institute any proceedings for the amendment of the decree or for 

further relief. In the event that within said period of five years any 
other party applies for an amendment of the decree or for further 

relief, then the State of Colorado may assert any and all rights, 

claims or defenses available to it under the decree as amended.
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3. Two new paragraphs, as follows, are added to the decree: 

XVI. Whatever claims or defenses the parties or any of them 

may have in respect to the application, interpretation or construc- 

tion of the Act of August 9, 19387 (50 Stat. 564-595) shall be 

determined without prejudice to any party arising because of any 
development of the Kendrick Project occurring subsequent to 

October 1, 1951. 

XVII. When Glendo Dam and Reservoir are constructed, the 

following provisions shall be effective: 

(a) The construction and operation of the Glendo Project shall 

not impose any demand on areas at or above Seminoe Reservoir 

which will prejudice any rights that the States of Colorado and 

Wyoming might have to secure a modification of the decree permit- 

ting an expansion of water uses in the natural basin of the North 
Platte River in Colorado or above Seminoe Reservoir in Wyoming. 

(b) The construction and operation of Glendo Reservoir shall 

not affect the regimen of the natural flow of the North Platte River 

above Pathfinder Dam. The regimen of the natural flow of the 

North Platte River below Pathfinder Dam shall not be changed, 

except that not more than 40,000 acre feet of the natural flow of the 

North Platte River and its tributaries which cannot be stored in 

upstream reservoirs under the provisions of this decree may be 

stored in the Glendo Reservoir during any water year, in addition 

to evaporation losses on such storage, and further, the amount of 

such storage water that may be held in storage at any one time, 

ineluding carryover storage, shall never exceed 100,000 acre feet. 
Such storage water shall be disposed of in accordance with con- 

tracts to be hereafter executed, and it may be used for the 

irrigation of lands in the basin of the North Platte River in western 

Nebraska to the extent of 25,000 acre feet annually, and for the 

irrigation of lands in the basin of the North Platte River in 

southeastern Wyoming below Guernsey Reservoir to the extent of 

15,000 acre feet annually, provided that it shall not be used as a
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substitute for storage water contracted for under any existing 

permanent arrangements. The above limitation on storage of natu- 

ral flow does not apply to flood water which may be temporarily 

stored in any capacity allocated for flood control in the Glendo 

Reservoir, nor to water originally stored in Pathfinder Reservoir 
which may be temporarily re-stored in Glendo Reservoir after its 

release from Pathfinder and before its delivery pursuant to con- 

tract; nor to water which may be impounded behind Glendo Dam, 

as provided in the Bureau of Reclamation Definite Plan Report for 

the Glendo Unit dated December 1952, for the purpose of creating 

a head for the development of water power. 

(c) Paragraph III of the decree is amended to read as follows: 

III. The State of Wyoming, its officers, attorneys, agents and 

employees, be and they are hereby severally enjoined from storing 

or permitting the storage of water in Pathfinder, Guernsey, Semi- 

noe, Aleova and Glendo Reservoirs otherwise than in accordance 

with the relative storage rights, as among themselves, of such 

reservoirs, which are hereby defined and fixed as follows: 

First, Pathfinder Reservoir; 

Second, Guernsey Reservoir; 

Third, Seminoe Reservoir; 

Fourth, Aleova Reservoir; and 

Fifth, Glendo Reservoir; 

Provided, however that water may be impounded in or released 

from Seminoe Reservoir, contrary to the foregoing rule of priority 
operation for use in the generation of electric power when and only 

when such storage or release will not materially interfere with the 
administration of water for irrigation purposes according to the 

priority decreed for the French Canal and the State Line Canals. 

Storage rights of Glendo Reservoir shall be subject to the provi- 

sions of this paragraph III.
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(d) Paragraph IV of the decree is amended to read as follows: 

IV. The State of Wyoming, its officers, attorneys, agents and 

employees be and they are hereby severally enjoined from storing 

or permitting the storage of water in Pathfinder, Guernsey, Semi- 

noe, Aleova and Glendo Reservoirs, and from the diversion of 

natural flow water through the Casper Canal for the Kendrick 

Project between and including May 1 and September 30 of each 
year otherwise than in accordance with the rule of priority in 
relation to the appropriations of the Nebraska lands supplied by 

the French Canal and by the State Line Canals, which said 

Nebraska appropriations are hereby adjusted to be senior to said 

five reservoirs and said Casper Canal, and which said Nebraska 

appropriations are hereby identified and denied, and their diver- 

sion limitations in second feet and seasonal limitations in acre feet 

fixed as follows: | 

Limitation Seasonal 
in Sec. Limitation 

Lands Canal __Feet__ in Acre Ft. 

Tract of 1,025 acres .......... French ........ 15 2.227 

Mitchell Irrigation District.... Mitchell ..... 195 35,000 

Gering Irrigation District ..... Gering ....... 193 36,000 

Farmers Irrigation District ... Tri-State ..... 748 183,050 

Ramshorn Irrigation District... Ramshorn...... 14 3,000 

(e) Paragraph V of the decree is amended to read as follows: 

V. The natural flow in the Guernsey Dam to Tri-State Dam 

section between and including May 1 and September 30 of each 

year, including the contribution of Spring Creek, be and the same 

hereby is apportioned between Wyoming and Nebraska on the basis 

of twenty-five per cent to Wyoming and seventy-five per cent to 

Nebraska, with the right granted Nebraska to designate from time 

to time the portion of its share which shall be delivered into the 

Interstate, Fort Laramie, French and Mitchell Canals for use on 

the Nebraska lands served by these canals. The State of Nebraska, 

its officers, attorneys, agents and employees, and the State of
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Wyoming, its officers, attorneys, agents and employees, are hereby 

enjoined and restrained from diversion or use contrary to this 

apportionment, provided that in the appropriation of water in this 

section the flow for each day, until ascertainable, shall be assumed 

to be the same as that of the preceding day, as shown by the 

measurements and computations for that day, and provided fur- 

ther, that unless and until Nebraska, Wyoming and the United 

States agree upon a modification thereof, or upon another formula, 

reservoir evaporation and transportation losses in the segregation 

of natural flow and storage shall be computed in accordance with 

the following formula taken from United States’ Exhibit 204A and 

the stipulation of the parties dated January 14, 1953, and filed on 

January 30, 1953: 

Reservoir Evaporation Losses. 

Seminoe, Pathfinder and Alecova Reservoir. 

Evaporation will be computed daily based upon evaporation 

from Weather Bureau Standard 4 foot diameter Class “A” pan 

located at Pathfinder Reservoir. Daily evaporation will be multi- 

plied by area of water surface of reservoir in acres and by co- 

efficient of 70% to reduce pan record to open water surface. 

Glendo and Guernsey Reservoirs. 

Compute same as above except use pan evaporation at 

Whalen Dam. 

River Carriage Losses. 

River carriage losses will be computed upon basis of area of 

river water surface as determined by aerial surveys made in 1939 

and previous years and upon average monthly evaporation at 

Pathfinder reservoir for the period 1921 to 1939, inclusive, using 

a coefficient of 70% to reduce pan records to open water surface.
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Daily evaporation losses in second-feet for various sections of the 

river are shown in the following table: 

  

TABLE 

Aves Daily Losses-Second Feet 

River Section Acres May June July Aug. Sept. 

Aleova to Glendo Reservoir.......... 6,470 43 61 70 641 45 

Guernsey Res. to Whalen ........... 560 4 5 6 9) 4 

Whalen to State Line............... 2,480 16 22 25 £22 16 

Above table is based upon mean evaporation at Pathfinder as 
follows: May .561 ft; June .767 ft.; July .910 ft. Aug. .799 ft.; 

Sept. .568 ft. Co-efficient of 70% to reduce pan record to open water 

surface. 

Above table does not contain computed loss for section of river 

from Glendo Dam to head of Guernsey Reservoir (area 680 acres) 
because this area is less than submerged area of original river bed 

(940 acres) in Glendo Reservoir and is, therefore, considered as off- 

set. 

Above table does not contain computed loss for section of river 

from Pathfinder Dam to head to Aleova Reservoir (area 170 acres) 
because this area is less than submerged area of original river bed in 

Aleova Reservoir and is, therefore, considered as off-set. 

Likewise the area between Seminoe Dam and head of Pathfinder 

Reservoir is less than area of original river bed through Pathfinder 

Reservoir — considered as off-set. Evaporation losses will be divided 
between natural flow and storage water flowing in any section of river 

channel upon a proportional basis. This proportion will ordinarily be 

determined at the upper end of the section except under conditions of 

intervening accruals or diversions that materially change the ratio of 

storage to natural flow at the lower end of the section. In such event 

the average proportion for the section will be determined by using the 
mean ratio for the two ends of the section.
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In the determination of transportation losses for the various 
sections of the stream, such time intervals for the passage of water 

from point to point shall be used as may be agreed upon by Nebraska, 

Wyoming and the United States, or in the absence of such agreement, 

as may be decided upon from day to day by the manager of the 
government reservoirs, with such adjustments to be made by said 
manager from time to time as may be necessary to make as accurate a 

segregation as is possible. 

Clarence 8. Beck, Attorney General, and Bert L. Overcash, Assis- 
tant Attorney General, for the State of Nebraska, Howard B. Black, 

Attorney General, for the State of Wyoming, Duke W. Dunbar, 

Attorney General, H. Lawrence Hinkley, Deputy Attorney General, 
and Jean 8S. Breitenstein for the State of Colorado, and Acting 

Solicitor General Stern for the United States.
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as it is a border-line region where irrigation is not practiced at 

all in many years, and fluctuates widely with cycles of dry and 

wet years (pp. 25682, 24058, 24084-88, 24814-16). We submit 

that in this region pumping is ideally adapted to the needs of dry 

years as the expense of continuously maintaining gravity irriga- 

tion facilities is obviated. The pumps can be used when necessary 

in the dry years, and the large maintenance cost of intervening 

periods when irrigation is much restrieted or not used at all will 

be eliminated. Throughout the upper reaches of the basin in 

Nebraska it would seem also that the pump is the ideal solution 

for meeting the larger demands of years of low precipitation and 

irrigation supply, either or both, as it will provide an additional 

supply inexpensively when needed without imposing the burden 

of continuous maintenance of additional gravity facilities. The 

pump is peculiarly adapted to meet the demands of a stand-by 

or supplemental supply. 

As a matter of equity between Nebraska and the upper states, 

the lower state should not be permitted to refrain from using an 

inexhaustible available underground water supply, the applica- 

tion of which to irrigation purposes will relieve the demand upon 

the stream, thereby permitting additional use and development 

above. Especially is this true when a large portion of the demand 

in Nebraska that may be supplied by pump irrigation is inter- 

mittent in character, occurring chiefly in the dry years, and of a 

standby or supplemental] nature. The stream system should not 
be continuously and indefinitely compelled to respond to any de- 

mand that can be readily met by the use of underground supplies 

which can be economically applied to irrigation use. While much 

argument may be advanced against the use of this underground 

supply and contention made that it imposes an additional finan- 
cial burden upon Nebraska irrigators, the proof of the pudding 

is in the eating, and the pumping development that has actually 

occurred in Nebraska in the past ten years is complete establish- 

ment of the fact that Nebraska irrigators have found it satisfac- 

tory, economical and feasible, with definite advantages over 

gravity supplies. 

LARAMIE RIVER 

The Laramie River, a tributary of the North Platte, rises in 
northern Colorado and flows northeasterly into Wyoming and. 
across that state to its confluence with the North Platte near the
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town of Ft. Laramie. The course of the stream in Colorado may 

be observed on C-119-A, and through Wyoming on W-48, the. 

latter exhibit also showing in a general way location of irrigated 

lands upon the Laramie and its tributaries in Wyoming. Since 

no part of the Laramie basin is within Nebraska, and since an 

apportionment of the supply of this stream was made by the 

Supreme Court of the United States by modified decree rendered 

October 9, 1922, in Wyoming v. Colorado, 259 U. S. 419; 66 L. 

Ed. 999, copy of said decree appearing at page 1026 of the Law 

Edition, we do not conceive that the Laramie river presents any 
issue in this case, believing that the decree of the Supreme Court 

is final and conclusive. In the opinion in that case the Court 

found there was a dependable supply of the Laramie river at 

Woods, Wyoming, nine miles north of the Colorado line, of 

170,000 ac. ft. annually, and an additional supply from the Little 

Laramie of 93,000 ac. ft., and 25,000 more from lower tributaries 

usable by the Wheatland project, or a total of 288,000 ac. ft., and 

that such supply existed after use in Colorado of 18,000 ac. ft. by 

the Skyline ditch, and 4,250 by the meadowlands. The Court did 

not consider supply or use below the Wheatland project (Law 

Edition, p. 1022). The Court found 272,500 ac. ft. sufficient for 

the irrigation of 181,500 acres in Wyoming with priorities senior 

to that of the Laramie-Poudre tunnel, a proposed transmountain 

diversion, which the Court found entitled to an October, 1909, 

priority, although October, 1902, was claimed. It was determined 

the supply was adequate for the Wyoming appropriators with a 

surplus of 15,500 ac. ft. for the Laramie-Poudre tunnel and the 

decree, therefore, recognized the right of Colorado to divert from 

the stream 18,000 ac. ft. for the Skyline ditch, 4,250 fcr the 

meadow-lands and 15,500 for the Laramie-Poudre tunnel, a total 

of 37,750. It was further found that Colorado was entitled to 

continue diversions from Deadman creek through the Wilson 

Supply or Divide ditch, and in a later decision in the same case 
involving enforcement of the decree, the Court specified 2,000 
ac. ft. per annum as the quantity of this use (286 U.S. 494; 76 

L. Ed. 1245, p. 1248 L. Ed.). Including, therefore, this additional 

2,000 ac. ft., the total quantity allocated to Colorado is 39,750 

ac. ft., and this amount of water Colorado is permitted to divert 

annually irrespective of what the total supply may be. 

While the Court found there was a dependable supply of 

272,500 ac. ft. available for Wyoming use after satisfaction of
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the Colorado allotment, this quantity has not actually been avail- 

able since commencement of the suit in 1911, as the study of Mr. 

Nelson shows that in the 1911-1938 period average annual supply 

was only 242,500 ac. ft., or 30,000 ac. ft. less (W-111; W-112; 

p. 19777). 

Although the Supreme Court found 181,500 acres in Wyoming 

to and through the Wheatland project only dependent upon the 

supply of 272,500 ac. ft., Mr. Patterson made a determination of 

180,820 acres irrigated in the entire Laramie river basin in 

Wyoming (C-118), of which he testified 30,940 were below the 

Wheatland project (p. 25247). The latest Census data discloses 

that in 1939 there was irrigated in the Laramie river basin in 

Wyoming only 164,276 acres (US-204-C, p. 19). Shrinkage in 

acreage irrigated in Wyoming is no doubt due to the drouth con- 

ditions of the past decade, and this is fairly deducible from the 

Wyoming testimony relating to projects in the Laramie basin, 

some of which will be hereafter reviewed. 

While the Wyoming dependable supply of 272,500 ac. ft. pro- 

vides only 1.5 ac. ft. per acre for 181,500 acres, without allow- 

ance for evaporation losses, particularly in the reservoirs of the 

Wheatland project which the Court thought would be compen- 

sated for by return flows (66 L. Ed. 1021), Meeker, on N-87, 

estimated headgate diversion of 2.5 ac. ft. on 120,000 acres of 

meadows, and 2 ac. ft. per acre on 60,000 acres of and near the 

Wheatland project, or a total of 420,000 ac. ft. He explains this 

large diversion, which on N-431 he shows to be 20,000 ac. ft. in 

excess of the supply in the entire basin, by the use of return 

flows (p. 1859). However, since he shows on N-77 reservoir 

evaporation losses in the Laramie basin of 41,000 ac. ft., this 

latter quantity would also have to be accounted for from return 

water. This is extremely doubtful, and we think the difficulty 

lies in the assumption of headgate diversions of 2.5 ac. ft. per 
acre. Upon the lands for which Meeker estimates headgate 

diversion of 2.5 ac. ft. per acre on N-87, he shows on N-77, 1.1 

ac. ft. per acre stream depletion, or return flow of 56%. In 

marked-contrast his exhibit N-77 discloses 1.3 ac. ft. per acre 
consumptive use on the 60,000 acres in the Wheatland area with 

headgate diversion of only 2 ac. ft. per acre, as shown on N-87, 

or return flow of 35%. It is hardly conceivable that consumptive 

use of 1.3 ac. ft. per acre can be supplied with a headgate diver- 

sion of only 2 ac. ft., nor is a return flow of only 35% probable.
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Our conclusion is that while Meeker’s estimated headgate 

diversions for the Wheatland project of 2 ac. ft. per acre may 

not be inappropriate, the consumptive use value is too high, and 

we do not believe any such supply as 2.5 ac. ft. per acre for the 

meadowlands has ever been enjoyed. Without intervention of 

drouth conditions 2 to 21% ac. ft. per acre at the headgate is suf- 

ficient for normal crop production on the Wheatland project 

(p. 19067). A major portion of the supply is reservoir water 

(p. 27299). 

The Wheatland project has direct flow appropriations with 

priority of May 23, 1883, for 58,503 acres comprising 633 sec. ft. 

from the Laramie river and 135 from Sybille creek (W-74; pp. 

19002; 18974}. Storage capacity has been provided for the 

Wheatland project of 7,136 ac. ft. in Wheatland No. 1 reservoir, 

and 99,000 ac. ft. in Wheatland No. 2, which has been enlarged 

an additional 91,000 ac. ft. (Engineers’ Stipulation, p. 6). 49,341 

acres are irrigated (W-75; p. 19032). In addition, 2,800 acres 

are irrigated in the Berdeaux tract (p. 19015), and 100 acres in 

the Mule Shoe, or Sybille tract (p. 18970). The latter two tracts 

comprise respectively 8,666 and 21,000 acres (pp. 19015; 18970). 

Total irrigated in the original project, Bordeaux and Mule Shoe 

tracts, is 52,241 acres. 

The Laramie Rivers Company project comprises lands irri- 

gated under the Pioneer and Lake Hattie canals from the Big 
Laramie and Little Laramie rivers. Irrigable lands are shown 

on W-54; and W-56 is a list of adjudicated rights and permits. 

Originally it was contemplated 300,000 acres would be irrigated 

under these systems, and there are presently 139,500 acres under 

existing rights, and 60,000 acres can be supplied by constructed 

works (pp. 18589-90). Engineering and construction cost was 

$1,700,000.00 (p. 18590). Fourteen thousand is the maximum 

acreage that has ever been irrigated (p. 18605), and was watered 

up to and including 1934, and for several years prior thereto, but 

during the past five seasons, including 1939, only 7,200 or 7,300 

acres have been irrigated due to shortage of water (p. 18593). 

Under the Pioneer canal with early rights of April 19, 1879, and 

October 1, 1884 (W-56), only 7,500 acres have been irrigated 

the past few years (p. 18606). 

The James Lake project comprises 36,000 acres (p. 18699). 

There are three sources of supply for the James Lake reservoir, 

the Little Laramie river, Seven Mile and Four Mile creeks
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(p. 18700), and other lands are supplied by direct flow rights 

from the Big Laramie river through the Oasis ditch. In 1939 

about 2,000 acres were irrigated from the Big Laramie river 

(pp. 18702-03), and the largest acreage irrigated between 1934 

and 1939 from the James Lake supply was 500 (p. 18705). Prior 

to 1929 as much as 10,000 acres were irrigated altogether, but 

acreage has declined very rapidly since 1929, and the James Lake 

reservoir hasn’t been used extensively inthe last ten years, and 

in the last six years not at all, in order to save evaporation and 

seepage losses (p. 18704). 

The North Laramie project is supplied from the North Lara- 
mie river and is fully constructed, comprising 7,000 acres (p. 

19249). Six hundred forty acres are presently irrigated and the 
most that has ever been irrigated is about two sections (p. 

19246). 

The evidence as to the foregoing Wyoming developments in 

the Laramie basin show large available irrigable acreages for 

which facilities are constructed which are not irrigated due to 

lack of water supply. In addition, large areas lie within proposed 

projects construction of which has not been, or cannot be con- 

summated due to shortage of water. The evidence also shows 

that large tracts under senior rights such as those of 1879 and 

1884 of the Pioneer canal, and 1883 of the Wheatland project, 
are not irrigated, and with specific reference to the former the 

testimony is definite that development has been arrested because 
of lack of water supply (p. 18598). 

Without going into greater detail the conclusion is well- 

founded that large additional opportunities for utilization of the 

Laramie river supply exist in Wyoming under old priorities. A 

very moderate supply of only 1.5 ac. ft. per acre at the headgate 
was provided in the decree of the Supreme Court based upon 

181,500 acres on the assumption that 272,500 ac. ft. were avail- 
able, while as shown by Nelson, actual annual average of the 

1911-1938 period is only 242,500 ac. ft. (W-112). Economy of 

use in the lower state was most certainly and effectively imposed 

by the decree of the Court. 

Meeker states that the discharge of the Laramie river to the 

North Platte is not a dependable flow and is a very negligible sup- 

ply (p. 138), and that no dependable water reaches the North 
Platte from the Laramie basin during the irrigation season (p.
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176). That this is true, due to consumptive use upon old rights 

in Wyoming and Colorado, and that the situation should not be 

disturbed after uninterrupted enjoyment of these uses for more 

than 60 years, and more than 20 years subsequent to the equitable 

apportionment of the stream between Colorado and Wyoming, is 
apparent. 

. On W-170 average historical runoff of the Laramie river at 

its mouth 1904-1940 is 132,000 ac. ft. On his reconstructed up- 

river water supply at Whalen and other net accretions above the 

Wyoming-Nebraska line (W-173), Nelson estimates for the 

future available for downstream use 85,000 ac. ft. annually, of 
which 49,500 is in the October-April months, and 35,500 May- 
September (p. 27554). He assumes there will be additional de- 
pletion over that represented by the runoff in the 1904-1940 

period in the Laramie river basin of 20,000 ac. ft.; that 10,000 
ac. ft. will be used to allow for reduction to present conditions 
of the historical gain between Pathfinder and Guernsey, and an 
additional 12,000 for losses that may accrue between Pathfinder - 
and Whalen (pp. 27536-3837). A conservative appraisal has been 
placed upon the supply available for downstream use in the 
future by Mr. Nelson, but one which we think justified due to 
shortages in the Laramie river basin experienced heretofore, but 
which may be partially alleviated by reason of recently con- 
structed additional storage for the Wheatland project. 

Conclusion with reference to the Laramie river is that the 
decree should not be disturbed and that its future contribution 
to the North Platte supply will be as outlined by Nelson. 

SOUTH PLATTE RIVER 

The South Platte river basin is portrayed on C-160. The 

South Platte unites with the North Platte to form the Platte 
river about five miles east of the city of North Platte, Nebraska. 
Maximum distance from the headwaters of the South Platte in 
the state of Colorado to the junction of the two rivers is 450 
miles (p. 25322), and distance from the point where the river 
crosses the Nebraska-Colorado line to the confluence of the North 
and South Platte rivers is 83 miles (p. 25320). The North Platte 
is a somewhat longer basin since, as shown by C-72, it is 200 
miles from the junction of the North and South Platte rivers to 
the Wyoming-Nebraska line, 455 miles to Pathfinder, and 710 
miles to the headwaters of the North Platte in Colorado (pp.
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return flows were assumed, therefore — we will assume: that the 

previous year was a low year — the return flows were therefore 
assumed as of the high values from May up to the next May; and 

likewise, in a low year, during which diversions were made, May to 

September, the return flows were likewise carried through as low 

values to the next year. That is, this does not follow a water-year, but 

is followed, as stated, on the assumption that diversion first must be 

made to produce return flows. 

Q. — Do you have before you Wyoming Exhibit No. 173? 

A. — I have. 

Q. — How many sheets aré there in that exhibit? 

A. — The exhibit consists of fourteen pages. 

Q. — Does that cover data for the 1904-1940 period, of thirty-seven 

years? 

A. — It does. 

Q. — And the same lines are included, are they, for each year? 

A. — Yes, sir. 

Q.— With reference to the run-off at Guernsey, directing your 

attention to the first year, 1904, from what source was the data 

obtained for that? 

A. — Colorado Exhibit 96, and Wyoming Biennial Reports. 

Q. — Those are historical values? 

A. — Yes, sir. 

Q. — Will you explain Line 2, the Laramie River, and what values 

you have used on that?
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A.—I previously stated that I had used Laramie River as a 

depletion factor to allow for the use of historical gains from Path- 
finder to Guernsey; that is, I have reduced Laramie River actually 

nearly 50,000 acre feet from the historical to the value adopted, and 

for the period of 1904 to 1930, inclusive, I have used this value for 

Laramie River — that is, the 85,000 acre feet — and have distributed 

it with relation to what did occur in 1938, that being approximately 

an average year, and the run-off being approximately the same 

amount as I have used. Using this distribution gives a May-Septem- 

ber values for Laramie River of 35,500 acre feet, which is probably 

somewhat low, but that was what I had decided upon since there 

would be no question about its values. 

Q.— Is it your purpose on this exhibit to show what the water 

supply would have been in that respect, reconstructed in the manner 

that you have indicated? 

A. — That is correct. 

Q. — Have you used the same values, then, for the Laramie River 

throughout the exhibit? 

A. — Through 1930, inclusive, whereupon the historical values were 

used. 

Q. — From 1931 to 1940, inclusive? 

A. — That is correct. 

Q.— Why did you use historical values for the 19381-1940 period? 

A. — Because they were low, drouth[Sie drought? |-period values, 

and to have used these would have added some water that was not 

there.
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Q. — In Line 3 what have you indicated? 

A. — This is the Kendrick project return flow, which is from an 

exhibit just introduced. Its values is used throughout as indicated by 

the United States exhibit referred to, excepting for the November- 

March distribution, which I have assumed. 

Q. — That values is the same for each year throughout the exhibit, 

is it not? 

A. — Exactly throughout the exhibit. 

Q. — What is the item in Line 4, Mr. Nelson? 

A. — That is the net return flow which has accrued to the river 

during the so-called drouth [Sie drought?] period of 1931-1940, from 

Whalen to the Nebraska line, as has been computed on a previous 

exhibit and is merely transferred here. 

Q. — Is that a mean of the 1931-1940 period? 

A. — That is right. 

Q. — And are the values in that line the same for each year, on this 

exhibit? 

A. — They are. 

Q.— Whh [Sie Why?] did you use the 1931-1940 mean for that 
value? 

A. — For the reason that from the values determined by a previous 

exhibit, they represent mean values during a drouth [Sie drought? | 

period, and they would be stabilized and provide at least that much 
— provide that much of a supply. 

Q. — Was it your purpose in that connection to use a value that, 

while it might be exceeded at some time and probably would be ex-
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ceeded in years of better supply, would in all probability never be 

less? 

A. — That is correct. 

Q. — In Line 5 you have a total. What is that, please? 

A. — That is the total of all the values above, of Lines 1 to 4, 

inclusive; that is, this total represents the run-off at Guernsey, 

Laramie River, the return flow from Kendrick, and the return flow of 

the Whalen-State line section. That is the total discharge. 

Q. — As to the return flow in the Whalen-State line section, that 

actually represents, does it not, the entire accretion to the stream in 
that section in the 1931-1940 period; that is a mean of that period 

excepting the Laramie River? 

A. — That is correct. 

Q. — What is Line 6? 

A. — Line 6 is historical. That is the recorded discharge below 

Pathfinder reservoir and Alcova reservoir after it began storage. 

It is contained as indicated on Sheet 1, in Colorado Exhibits 93 

and 96, and Wyoming exhibits, and the information is also available 

on one or two Nebraska exhibits. 

Q. — Will you explain Line 7, please? 

A. — Line 7 is obtained by subtracting from the values of Line 5 

the value of Line 6. It is the gain between Pathfinder and Guernsey. 

In order that it may be more easily checked or explained, and to 

indicate further what the historical situation was, I have shown that 

in Line 10 for convenience; that is to say, the values
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of net gain, reconstructed, of Line 7 could also be obtained by adding 

the value of Line 10 to the values of Lines 2, 3 and 4. 

Q. — What is the significance of the term “reconstructed,” Line 7? 

A. — Because at the present time there is no Kendrick project, and 

Laramie River did not flow in the past as I have used the value 

hereon. 

Q.— Will you state again between what points that net gain 

originates? 

A. — That is the net gain now from Pathfinder reservoir to the 
Nebraska line. 

Q. — What is Line 8, Mr. Nelson? 

A. — That is the future conditions inflow as to Pathfinder, desig- 

nated as such, and hereafter designated as “Adjusted inflow to 
Pathfinder,” on the basis of Exhibit 172 of Wyoming. These are the 

monthly values which are obtained by the use of the depletion values 
of Exhibit 172, month by month. 

Q. — Will you explain Line 9? 

A. — Line 9 is the sum of the inflow to Pathfinder and the net gain 

from Pathfinder to the Nebraska line. It is a water fund from which 

uses, or upon which demands can be made and, of course, is predi- 

cated upon a complete development of the Kendrick project. 

Q. — Have you portrayed in Line 9 the total water fund available 

for uses, giving consideration to the depletion that you have made as 

to the Laramie River supply, the effect of the complete development 

of the Kendrick project, and using for return flow data between
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Whalen and the Nebraska line a mean of the 1981-1940 period? 

A. — I have. 

Q. — You have also included the effect of an additional depletion 
above Pathfinder? 

A. — That is correct. 

Q. — As a matter of fact, Mr. Nelson, you have superimposed these 
new conditions that you assume would prevail in the future upon the 

water supply as it actually existed for the year 1904. 

A. — That is correct. I am assuming all these elements in opera- 

tion. It must be understood, however, that this total water fund is a 

water fund other than is shown hereon. That is, taking, for example, 
for the value under October on Sheet 2 hereof, the future condition 

inflow to Pathfinder, which has been added to the value of Line 7 to 

give the value of Line 9, would have occurred had not diversions been 
made for Kendrick project to supply the water; that is to say, this is a 

water fund, not waters which have come to any particular point — not 

run-off, 

Q. — Line 10 has no particular significance, has it, Mr. Nelson? 

A. — No, sir; it is just for convenience in checking. 

Q.— At the right of the exhibit do you have yearly quantities, 

which cover the water-year? 

A. — I have. 

Q.— Also, for the October-April period, and separately for the 

May-September period? 

A. — That is correct.
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Q. — Is the formula the same for each of the years on this exhibit, 

from 1904 to 1940, inclusive? 

A. — Yes. No, excepting for some; that is, the actual flow of the 
Laramie River has been used for the 1931-1940 period and, of course, 

the other values will be historical. 

Q. — But the same setup is used as to your ten lines on the right- 
hand margin? 

A. — Yes, that is correct, the same setup is used. 

Q. — You have used for the 1931-1940 period the mean flow of the 

Laramie, since that was less than the 85,000? 

A. — That is correct. I used the historical flow of the Laramie 

River. 

Q. — Will you turn to Page 14 of this exhibit? 

A. — Yes. 

Q. — Do you have two sets of means? 

A. — Yes, sir. 

Q. — For what period? 

A.— A mean for the total period of thirty-seven years, 1904 to 

1940, inclusive, and for the period of 1931-1940, inclusive. 

Q. — For the 1904-1940 period, what is the water-year mean of the 

reconstructed water fund of Line 9? 

A. — Under the year, for the average, it is 1,825,200 acre feet. 

Q. — And what is the similar figure for the 1931-1940 mean? 

A. — 1,861,000 acre feet. 

Q. — I see a footnote (a) at the bottom of Page 14, apparently
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keyed to Laramie River, Line 2, the means of 1904-1940. Will you 

explain that? 

A. — Yes, sir. The value of Laramie River used for 1904-1930 I 

have just described, and this note appeared here because I studied 

quite carefully the regimen of the Laramie River before adopting a 
value for is use, and I find that for the 1915-1940 period the annual 

run-off as shown on a previous exhibit was 132,000 acre feet average. 

However, I note here that I also gave consideration to the period of 

1920-1939, inclusive, in which the man annual run-off was 127,000 

acre feet. I should like to explain another item for the convenience of 

checking. 

Q. — Go ahead. 

A. — In the “Year” column, in the 1904-1940 means, will be found, 

after Line 8, the value 1,224,500 acre feet. This value, subtracted 

from the present condition run-off at Pathfinder as indicated on a 

previous exhibit of 1,293,000 acre feet, gives the value that I pointed 

out a minute ago of the effect of the attempt to consume 75,000 acre 

feet a year above Pathfinder, and that subtraction results in the 
actual reduction of 68,500 acre feet. 

Q.— Do you have anything additional or in further explanation 
you want to give about this exhibit? 

A. — Yes, sir. The average run-off at Guernsey for the period is 

indicated in the 1904-1940 mean paragraph, which is historical, being 

1,562,000 acre feet, and the actual mean of the whole period of 

Laramie River annually was approximately 80,000 acre feet, which
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results from combining the 85,000 for the first part of the period and 
the historical run-off for the last decade. Line 3, of course, is a 

constant, and Line 4 is a constant, and the computation of Line 7 

indicates the future condition net gain in water between Pathfinder 

and the Nebraska line, of 600,700 acre feet, of which approximately 

285,000 acre feet comes in the May-September period. It is interest- 

ing to note that on the bottom line the historical long-time mean gain 

— Line 10 of these 1904-1940 means — of 287,000 acre feet, occurs 

approximately half in the October-April period and half in the May- 

September period. That is an average of historical values. Also, it is 

interesting to note that in the May-September value of 141,000 acre 

feet, approximately half of that occurs during the month of May, 
which is indicated to be 72,200 acre feet. The flow is generally 
smoothed out during the winter months, is erratic during the May- 

September months, but is in large part a usable flow. 

Q. — Is that all you have to comment on? 

A. — I think that covers it, yes, sir.
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WYOMING EXHIBIT NO. 170 

NORTH PLATTE RIVER IN WYOMING 

SECTION NET GAINS, HISTORICAL, AND RUN-OFF 

AT GAUGING STATIONS 
YEARLY FLOWS AT GAUGING STATIONS; OCT. 1 — SEPT. 30 

Thousand Acre Feet 

  

1 2 3 4 5 6 7° 
Gain, Gain, Gain, 

Year Northgate _Net_ Saratoga _Net_ Seminoe Net 
1904 (c)410.0E 587.8 997.8 195.2 1,193.0A sdadaded 
1905 370.0E 539.9 909.9 180.1 1,090.0A —Se 
1906 420.0E 602.5 1,022.5 200.5 1,223.0A eae 
1907 530.0E 768.0 1,298.0 396.0 1,694.0A — 
1908 270.0 394.0 664.0 = 157.0 821.0A ee 
1909 730.0E 1,040.4 1770.4 476.6 2,247.0A pled 
1910 250.0E 359.0 609.0 241.0 850.0A inal 
1911 360.0E 525.0 885.0 183.0 1,068.0A sdadaded 
1912 500.0E 718.1 1,218.1 364.9 1,583.0A — 
1913 360.0E 511.1 871.1 256.9 1,128.0A =e 
1914 490.0E 716.9 1,206.9 228.8 1,435.7 eens 
1915 278.7 340.2 618.9 204.0 822.9 _—* 
1916 375.2 512.1 887.3 163.0 1,050.3 ladda 
1917 626.5 973.6 1,600.1 694.4 2,294.5 eee 
1918 454.6 638.5 1,093.1 275.1 1,368.2 iil 
1919 221.0 391.3 612.3 186.5 798.8 seiadied 
1920 484.0 761.5 1,245.5 445.9 1,691.1 sdadaded 
1921 508.9 844.1 1,353.0 306.1 1,659.1 <eee 
1922 275.9 484.4 760.3 270.0 1,030.3 wees 
1923 506.3 560.5 1,068.8 324.1 (g) 1,392.9 dada 
1924 396.9 436.8 833.7 388.6 1,222.3 —* 
1925 . 319.4 518.4 837.8 303.4 1,141.2 iledadied 
1926 532.1 729.3 1,261.4 374.6 1,636.0A ees 
1927 415.6 614.0 1,029.6 311.4 1,841.0A eens 
1928 506.8 742.1 1,248.9 377.1 1,626.0A iid 
1929 523.5 695.6 1,219.1 321.9 1,541.0A dediadled 
1930 345.2 345.7 690.9 159.5 850.4 idadaded 
1931 182.4 297.8 480.2 108.1 588.3 —— 
1932 440.1 583.3 1,023.4 341.4 1,364.8 eee 
1933 258.8 473.1 731.9 307.9 1,039.8 See 
1934 89.1 149.4 238.5 73.8 312.3 dadaded 
1935 200.6 328.1 528.7 120.9 649.6 ladda 
1936 332.1 470.0 802.0 171.9 973.9 slides 
1937 215.0 430.7 645.7 257.4 903.1 Sees 
1938 400.3 533.7 934.0 256.9 1,190.9 Tees 
1939 204.7 351.4 556.1 83.9 (a) 640.0 iid 
1940 155.3 295.6 450.9 72.6 (b) 5238.5 **e* 

Means 376.8 547.7 924.5 264.5 1,189.0 St 

Means, Present . 
Conditions 370.0 (i) 540.0 910.0 260.0 1,168.0 “eee 
  

Based on Wyo. Ex. 100. 
*Information not legible on microfiche copy. (cont’d.)
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] 8° 9 10 ll 12 13 14 
Losses Pathfinder Gain, Net, Net, Run-off 

Year ——* Net Discharge Net Guernsey Gain L.R. (12) +(13) 

1904 *eee (d) 0 (e)1,276.4 295.3 1,571.7 135.0E 1,706.7 
1905 lade 0 1,229.0 519.0 1,748.0 170.0E 1,918.0 
1906 =ee Ae) 1,386.0 387.0 1,778.0. 173.0E 1,946.0 
1907 sdadiaded 0 1,842.3 591.1 2,433.4 295.0E 2,728.4 
1908 adadaded 0 918.6 603.2 1,521.8 125.0E 1,646.8 
1909 saleciad 19.8 2,231.3 275.5 2,506.8 305.0E 2,811.8 
1910 billed 19.0 1,008.6 176.6 1,185.2 65.0E 1,250.2 
1911 slat 23.9 1,098.4 92.2 1,190.6 65.0E 1,255.6 
1912 — 45.7 1,470.0 274.5 1,744.5 170.0E 1,914.5 
1913 —s 41.1 1,310.5 236.3 1,546.8 130.0E 1,676.8 
1914 sledaiad 68.2 1,312.5 178.5 1,491.0 120.0E 1,611.0 
1915 blll 41.7 945.1 349.0 1,294.1 91.4 1,385.5 
1916 _<— 50.8 1,156.0 205.0 1,361.0 71.3 1,432.3 
1917 adadaded 71.0 1,994.1 580.7 2,574.8 397.4 2,972.2 
1918 ae 64.2 1,498.3 526.1 2,024.4 191.5 2,215.9 
1919 sided 62.8 1,116.6 115.2 1,231.8 70.4 1,302.2 
1920 sladealad 70.7 1,373.8 490.4 1,864.2 194.6 2,058.8 
1921 — 67.1 1,791.7 163.8 1,955.5 167.1 2,122.6 
1922 sees 64.0 1,356.4 170.3 1,526.7 89.5 1,616.2 
1923 sili 56.2 1,087.3 389.2 1,476.5 131.7 1,606.2 
1924 sail 62.8 1,876.1 351.9 2,228.0 239.8 2,467.8 
1925 adds 38.2 1,285.5 265.8 1,551.3 72.8 1,624.1 
1926 sees 49.4 1,446.4 242.5 1,688.9 191.5 1,880.4 
1927 hdadaded 66.7 1,278.8 332.7 1,611.5 183.4 1,794.9 
1928 sada 56.8 1,749.8 301.3 2,051.1 216.1 2,267.2 
1929 Ses" 95.2 1,719.9 387.3 2,107.2 275.0 2,382.2 
1930 sdadaied 53.4 1,206.5 278.2 1,484.7 177.0 1,661.7 
1931 eee 36.0 1,004.0 242.0 1,246.0 99.8 1,845.8 
1932 hdied 36.8 1,311.2 192.4 1,503.6 76.8 1,580.4 
1933 si 39.3 1,147.3 368.2 1,515.5 73.2 1,589.1 
1934 hdadaded 14.0 485.3 107.3 592.6 36.3 628.9 
1935 =aee 16.1 677.6 169.5 847.1 67.0 914.1 
1936 “oe 25.8 1,017.2 74.7 1,091.9 60.1 1,152.0 
1937 eile 26.6 1,049.4 229.3 1,278.7 72.6 1,351.3 
1938 seal 43.0 975.5 212.0 1,187.5 80.4 1,267.9 
1939 dad 38.6 991.5 153.7 1,145.2 54.6 1,199.8 
1940 laduad 24.0 548.9 95.6 644.5 40.2 684.7 
Means sees 45.5 1,275.0 287.0 1,562.0 (f)1382.0 (h)1,694.0 

Means, Present 
Conditions ees 45.0 1,248.0 277.0 1,525.0 90.0 1,615.0
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WYOMING EXHIBIT NO. 173* 

Elmer K. Nelson, C 
1 

NORTH PLATTE RIVER 
RECONSTRUCTED UPRIVER WATER AT WHALEN 

AND OTHER NET ACCRETIONS ABOVE WYO.-NEBR. LINE 

Notes on Sources of Data 

Colorado Exhibit 96 and Wyoming Reports. 

Previous Exhibit. See note Sheet 14. Annual value for 
Laramie River adopted, 85.0, for 1904-1930. For 1931- 
1940, historical. The value allows for correction of 
Laramie River and gains, Pathfinder to Guernsey, to 

present conditions. 

Previous Exhibit. 

Previous Exhibit. Average of 1931-1940 used for whole 
period as stabilized Return Flow of Section, Whalen to 
Nebraska Line. 

Total of Lines 1, 2, 3 and 4. 

Colorado Exhibits 93 and 96 and Wyoming Exhibits. 

Lines 5 minus Line 6. Historical gain plus values of 
Lines 2, 3 and 4. 

Wyoming Exhibit 100 adjusted to future conditions; data 
of previous exhibit. 

Line 7 plus Line 8. 

Values of Line 1 minus Line 6 shown for convenient 
reference. 

*Excerpts (Sheets 2-13 yearly data omitted]
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Kendrick Project. It is a net supply arriving at Whalen for use 

below. The Master’s proposed decree restricts irrigation from 

the main stream, exclusive of the Kendrick Project, between 

Alcova and Whalen to present uses. Therefore, this accretion 

will be available in any similar future period. 

In addition, there was available during the drouth decade, 

1931 to 1940, an average May-September accretion of 63,220 

acre feet between Whalen and the Wyoming-Nebraska State line, 

as disclosed by Table III, Page 67 of the Master’s Report. This 
did not include the Laramie River which, according to the same 

Table, made an average May-September contribution for the 

same years of 23,230 acre feet. From examination of the Whalen 

state line accretion, and the Laramie River inflow for such years 

of more plentiful supply as 1933 and 1938, as reflected by Table 

III, page 67 of the Master’s Report, it is obvious that in periods 

of more favorable conditions the accretion in this section and the 

contribution of the Laramie River will be substantially more than 

the 1931-1940 averages. However, using the drouth decade 

values for these sources of supply, and adding to them an accre- 

tion of 141,000 acre feet, such as occurred on the average, 1904 

to 1940, in the section between Alcova and Whalen, we have a 

total supply of 227,450 acre feet originating between Alcova 

and the state line in the May-September period. One source of 

additional supply above the Whalen-Tri-State Dam section has 

not heretofore been considered, nor it is mentioned in the 

Master’s Report. Spring Creek, a tributary of the North Platte, 

enters the stream below the Wyoming-Nebraska state line and 

above the Tri-State dam. Testimony concerning same appears 

at pages 27387 to 27389 of the Record. and is reflected by Wyo- 

ming Exhibit No. 150. Since the exhibit itself discloses ali per- 

tinent information, same is incorporated in the Appendix, page 

77, without inclusion of the related testimany. From this exhib- 

it it appears that the average May-September contribution of this - 

stream was 2,855 acre feet. A number of unusually dry years 

are included in this period and we think it safe to use a round 

figure value of 2,900 acre feet. Taking this supply into account, 

together with the accretions between Alcova and the state line, 
there is a total of 230,350 acre feet which, for conveniences, we 

will assign as 230,000. Therefore, of the 1,027,000 acre feet re- 

quired in the May-September period in the Whalen-Tri-State 
Dam section, 230,000 is available from sources below Alcova.
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Consequently, under average conditions prevailing in the 1904 to 

1940 period, excepting only that we have used for accretions be- 

low Whalen and contribution of the Laramie River drouth dec- 

ade values of 1931 to 1940 as taken from Table III, page 67 of 

the Master’s Report, 230,000 acre feet may be supplied below Al- 

cova, leaving the required release at Alcova 797,000 acre feet. 

The average annual evaporation loss of Pathfinder Reservoir is 

45,000 acre feet, as shown in Column 9 of W-170 (Appendix 

pp. 38-39). If this is added to the required release of 797,000 
acre feet the total is 842,000. While Pathfinder Reservoir has a 
capacity of 1,045,000 (M.R. p. 30), it is necessary to have avail- 

able only 842,000 acre feet during the May-September period 

each year to supply the Master’s proposed requirements for the 

Whalen-Tri-State Dam section. No winter release at Alcova is 

allowed and consequently the entire demand upon Pathfinder 
Reservoir is 842,000 acre feet, under the Master’s proposals. 

This is the amount of water which it is necessary to have avail- 

able in order to provide the lands dependent upon Pathfinder sup- 

ply with the supply to which they are entitled under the Reclama- 
tion Act, which makes beneficial use the basis, the measure and 

the limit of the right. (Section 8 of the Reclamation Act of June 

17, 1902, 32 Stat. 390, 43 U.S.C.A. 372.) 

Coming now to consideration of additional supply. required 

for the Kendrick Project, in conjunction with the demand upon 

the Pathfinder supply, we find that we must add to the required 

Pathfinder supply a May-September net consumptive use of the 

Kendrick of 162,000 acre feet, making a total of 1,004,000 acre 

feet. This is to say, that if this amount of water is available at 

Pathfinder, and if accretions below are taken into account, the 

demands of the North Platte project and the Kendrick and other 

users can be supplied. The 1904-1940 average recorded run-off 

at Pathfinder was 1,315,900 acre feet (M.R. p. 24) and this run- 
off reduced to present conditions of development is 1,293,000 acre 

feet (Col. 8, W-170, Appendix pp. 38-39). There is a liberal ex- 

cess of average run-off over requirement; the difference between 

1,004,000 and 1,293,000 being 289,000 acre feet. These values 
demonstrate the lack of any necessity for taking into account 

the total average run-off as measured against the total demand. 
and we think permit an adequate consideration of low years 

of run-off. Especially is this true when account is taken of the 
carry-over capacity of the reservoirs, their ability to conserve
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recognize the equal rights of both and at the same 

time establish justice between them.” (206 U.S. 97). 

We do not believe, therefore, that the recommendations 

of the Master can be considered as interdependnt, and a 

part of them adopted and others rejected. Furthermore, if all 

of the recommendations are adopted, they do not make out a 

complete equitable apportionment or division between the 

states, for the reason that, as to the Whalen-Tri-State Dam 

section and the Kendrick Project, a type of administration 
only is advocated instead of a division of the supply between 

Wyoming and Nebraska. The proposals of paragraphs 3 
and 4 of the recommendations for decree (M. R. pp. 177, 179) 

do not comprise a division of the supply between the two 
states, defining and limiting the amount of water which each 

is entitled to use, but only that certain individual projects in 
relation to each other shall be operated on a priority basis, 
and that certain limitations shall apply to the Nebraska state 

line canals individually. Canals serving Nebraska lands, such 
as the Interstate, Fort Laramie and Northport, are not in- 
cluded in paragraphs 3 and 4, and of the total May-September 
supply for Nebraska which is recommended by the Master 
of 790,000 acre feet, the canals specifically mentioned repre- 

sent only a demand of 259,787 acre feet. 

Our conclusion is that the Court, in exercising jurisdiction 

for the making of an affirmative decree, should make a 

complete equitable apportionment between the three states. 

This can not be accomplished as simply as was done in Wyo- 
ming v. Colorado, 259 U.S. 419, where restricting the upper 
state to the use of a certain quantity of water served to fix 

the rights of both. Here there are three states; large supplies 

originate in Colorado and Wyoming; are impounded in Wyo- 

ming, and used in both Wyoming and Nebraska; and large 

storage reservoirs are located in Wyoming which can only 

be properly utilized by the conservation and carry over of 
water from year to year. Just recognition of the rights of 

each state makes imperative a decree defining completely the 

rights of each and imposing upon each the limitations neces- 
sary to prevent infringement of the rights of any other. 

10. THE DECREE 

We believe a decree should be entered in this cause as follows:



A-44 © 
—33— 

1. Enjoining Colorado (a) from the diversion of water for the 

irrigation in North Park of more than 135,000 acres of land, 

(b) from the accumulation in storage facilities in North Park 
of more than 17,000 acre feet of water between October 1 of 

any year and September 30 of the following year, and (c) from 

the transbasin diversion out of North Park of more than 6,000 
acre feet of water between October 1 of any year and Septem- 

ber 30 of the following year. 

2. Enjoining Wyoming (a) from the diversion of water from 

the main river above Guernsey and from its tributaries above 

Pathfinder Reservoir for the irrigation of more than 168,000 

acres of land, and (b) from the accumulation of storage water in 
reservoirs above Pathfinder Reservoir in excess of 18,000 acre 

feet of water between October l,of any year and September 30 of 

the following year. This is exclusive of Seminoe Reservoir and 

the Kendrick Project, which are given consideration elsewhere. 

& Enjoining Wyoming from the diversion of water from the 

North Platte River for the irrigation of lands of the Kendrick 

Project and the Wyoming lands served by diversions at and be- 

low Whalen of more than 405,000 acre feet in each irrigation 

season, May to September inclusive, providing that until five 

years have elapsed immediately following the commencement 

of irrigation of lands of the Kendrick Project, the limitation 

shall be 342,000 acre feet, and further providing that irrigation 

under the Kendrick Project shall not be commenced until the 

first year in which storage in the upper storage reservoirs, Sem- 

inoe, Pathfinder and Alcova, plus anticipated in-flow equals 1,- 
000,000 acre feet, and that until the year in which such irriga- 

tion is commenced, the Wyoming allotment shall be 237,000 

acre feet. 

4. Enjoining Nebraska from the diversion of water from the 

North Platte River in the Whalen-Tri-State Dam section for Ne- 
braska lands of more than 705,000 acre feet in each irrigation 

season, May to September inclusive, and from obtaining the 

conveyance past the Tri-State Dam of any water originating 

above that point for diversion from the North Platte River be- 
low Tri-State Dam, and permitting diversion of 73,000 acre feet 

to the inland reservoirs of the Pathfinder Irrigation District, 

Lakes Alice and Minatare, during the winter months, October 

Ist to April 30th, inclusive. 

5. Providing that the May-September supplies mentioned in the 

preceding paragraphs 3 and 4 shall be delivered in accordance
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with the needs of the appropriators served thereby, and that as a 

guide to such deliveries, monthly distribution of such May-Sep- 
tember supplies, unless otherwise requested, shall be made as 

follows: 11 per cent in May; 24 per cent in June; 26 per cent 

in July; 24 per cent in August, and 15 per cent in September. 

6. Providing that in the event of shortage of the May-Septem- 

ber supplies provided for in paragraphs 3 and 4, same shall be 

sustained by Wyoming and Nebraska in proportion to the re- 
spective allotments to each state, and providing that excesses 

comprising uncontrolled supplies from reservoir spills originat- 

ing during the May-September months may be diverted by Wyo- 

ming and Nebraska in proportion to the respective allotments 
made in paragraphs 3 and 4 above. 

7. Requiring such additional gauging station and measuring 

devices at or near the Wyoming-Nebraska state line, if any, as 

may be necessary for effecting the apportionment decreed 

above, to be constructed and maintained at the joint and equal 

expense of Nebraska and Wyoming. 

8. Providing that the injunctions herein contained shall not 

comprise any restriction upon the diversion from the North 

Platte River and tributaries in Colorado and Wyoming of water 

for ordinary and usual domestic, municipal and stock-watering 

purposes. 

9. Permitting any of the parties to apply at the foot of the 

decree for its amendment or for further relief, and retaining 

jurisdiction of the suit for the purpose of any order, direction 

or modification of the decree or any supplementary decree that 

may at any time be deemed proper in relation to the subject 

matter in controversy, provided that any application for amend- 

ment, modification or further relief shall not be made within 

ten years from date of the decree. 

Explanation of Paragraphs 1 and 2 

Paragraph 1 is identical with the same numbered paragraph 

of the Master’s recommendations (M.R. p. 177). 

Paragraph 2 is identical with the corresponding paragraph 

of the Master’s recommendations, except the last sentence which 

has been added for purposes of clarity. The 168,000 acres men- 

tioned in paragraph 2 is comprised of 153,000 irrigated from 

the main stream and tributaries above Pathfinder, (M.R. p. 135) 

and 15,000 from the main stream between Pathfinder and
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tion, reservoir spills occurred in 21 of the 37 years, comprising a 

total quantity of 9,721,000 acre feet. Under similar conditions of 

supply, which may be reasonably anticipated because of nature’s 

tendency to repeat itself, there will be uncontrolled supplies, and 

in paragraph 6 we propose that these may be enjoyed by Wyo- 

ming and Nebraska in proportion to the respective allotments 

of paragraphs 3 and 4. This is not perhaps of great importance 

because when these spills occur, conditions are such there is not 

great need for the water. It is a matter upon which no diffi- 

culty need be anticipated. 

Explanation of Paragraphs 7, 8 and 9 

Paragraph 7 is identical with the same numbered paragraph 

of the Master’s recommendations (M.R. p. 179). It may not be 

necessary but its insertion is not injurious, and we favor its 

retention. 

Paragraph 8 brings into the decree matters mentioned in 

the third paragraph at page 180 of the Master’s Report, which 

we think should be incorporated. The recommendation has been 

broadened by including water for stock-watering purposes, and 

clarified to include diversions from tributaries as well as from 

the main stream. 

Paragraph 9 is the same as paragraph 8 of the Master’s rec- 

ommendations (M.R. p. 179), excepting that we have added a 

proviso that application for ammendment or modification of the 

decree shall not be made within ten years from date of same. 

Under the heading “A Complete Equitable Apportionment 

Should Be Made”, we have endeavored to point out that any 
decree which is rendered should be complete in itself at the time 

of rendition, making an entire apportionment as between the liti- 

gant states. We do not, however, contend that a decree must 

necessarily be final, and therefore believe that paragraph 9 
should be included. At least in one respect the decree should 

not have finality, and that is as to possible additional develop- 

ment above Whalen in Wyoming and Colorado. The Wyoming 

study comprised in Wyoming exhibits 170 to 176 inclusive, it 
will be recalled, discloses that after supplying all existing needs 
and the Kendrick Project over the 37 year period, 1904 to 1940, 
reservoir spills of 9,721,000 acre feet from the upper storage 
reservoirs occurred. This water in any similar future period of 
run-off might be put to beneficial use at some point above
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IN THE 

Supreme Court of the United States 

No. 7 Original 

  

THE STATE OF NEBRASKA, 
Complainant, 

VS. 

THE STATE OF WYOMING, 
Defendant, ; 

THE STATE OF COLORADO, 

Impleaded Defendant, 

UNITED STATES OF AMERICA, 

Intervener. 

  

EXCEPTIONS OF DEFENDANT, THE STATE OF WYOMING, 

TO THE REPORT OF MICHAEL J. DOHERTY, 

SPECIAL MASTER. 

  

In these Exceptions, reference is made to the Master’s Report 

by designation “M.R.” followed by the appropriate page numbers, 

and references to the Exhibits introduced by Nebraska, Wyo- 

ming, Colorado and the United States by the letters “‘N’”, “W”, 

“C” and “U.S.” followed by the number of the particular exhibit. 

While the subject matter of the Exceptions can not be com- 
pletely segregated under different topics, certain headings will 

be inserted which may be helpful in correlating the Exceptions 

with the Report.
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the Whalen-Tri-State Dam section, such shortages being of com- 

mon occurrence in most irrigation projects. 

XXVIII 

As to paragraph 5 of the recommendations for decree, Wyo- 

ming does not object to an injunction against diversions above 

Alcova in lieu of Kendrick return flow, but does except to any 

restriction upon use of Kendrick return flow by appropriators 

below Alcova, for the reason that said return flow will become a 

part of the natural flow of the stream subject to diversion and 
use by Wyoming appropriators, as well as by those of Nebraska, 

and for the further reason that Wyoming’s use from the main 

stream between Alcova and Guernsey will be limited by the 
provisions of paragraph 2, and for the further reason that any 

apportionment of the supply in the Whalen-Tri-State Dam sec- 
tion must include all natural fiow there available, and must in- 

evitably include Kendrick return flow. 

XXIX 

Wyoming excepts to the provisions of paragraph 8 of the 

recommendations for decree, and urges the Ccurt to make and 

enter such decree herein as will be a complete equitable appor- 
tionment between the litigant States, leaving open for future 

consideration only the question of additional development above 

Whalen in Wyoming and Colorado. Further in connection with 

the recommendations of paragraph 8, Wyoming proposes that 

no application for modification should be permitted within a per- 
iod of less than five years, and preferably ten years, from entry 

of decree herein. 

XXX 

Wyoming urges that the recommendation of the Master as 

to the ues of water for domestic and other purposes contained at 

page 180, should be clarified and rewritten as follows: 

“The parties are agreed that there should be no re- 

striction upon the diversion from the North Platte River 

and tributaries in Colorado or Wyoming of water for 

ordinary and usual domestic, municipal and stock-water- 

ing purposes and nothing in the decree is intended to, or 
will interfere with such diversions and uses.”
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SUPREME COURT OF THE UNITED STATES 
No. 6 Original, October Term, 1945. 
  

THE STATE OF NEBRASKA, COMPLAINANT, 

V.. 

THE STATE OF WYOMING, DEFENDANT, 

AND ) 

THE STATE OF COLORADO, IMPLEADED 
DEFENDANT. 

THE UTITED STATES OF AMERICA, INTERVENOR. 

  

COMPLAINANT’S PROPOSED FORM OF DECREE 

AND REQUEST FOR PERMOSSION TO OPPOSE 

PROPOSALS CF OTHER PARTIES. 

  

WALTER R. JOHNSON, 

Attorney General of Nebraska, 
Joun L. RIDDELL, 

Assistant Attorney General of Nebraska, 

Paut F. Goon, 

Special Counsel, 
For Complainant. 

  

A. 

INTRODUCTORY. 

Pursuant to the permission granted by this court 

(Opinion, page 53) the complainant, State of Nebraska,
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submits the following as its proposal for a form of 

decree to carry into effect the decision of this court 

as evidenced by its opinion filed June 11, 1945. Un- 

fortunately, the parties, after a two day conference, 

were unable to agree upon a form to be submitted 

except in part. Upon certain particulars there was sub- 

stantial agreement, and in the following proposal, the 

complainant has endeavored to follow the pattern which 

the other parties wish to follow, and where there was 

substantial agreement, has endeavored to follow the 

exact language proposed by the other parties. 

In the following proposal reference is made in marginal 

notes to the court’s opinion or the Master’s Report in 

respect to particular items which the respective portions 

of the decree are intended to cover. Every effort has 

been made by complainant correctly to reflect the inten- 

tion of the court as evidenced by the opinion and by the 

Master’s Report where the opinion adopts that report. 

Bi 

DECREE. 

This cause having heretofore, on March 5, 6 and 7, 

1945. been argued and submitted upon exceptions to the 

Special Master’s Report, and an opinion having been 

rendered by this court on June 11, 1945, 

Now. Therefore, pursuant to said opinion and in order 

to carry it into effect, the following decree is hereby 

entered: 

It Is Ordered, Adjudged and Decreed:
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I. 

The State of Colorado, its officers, attorneys, agents 

and employees, be and they are hereby severally en- 

joined 

(a) From diverting or permitting the diversion 
of water from the North Platte River and its tribu- 
taries for the irrigaton of more than a total of 135,000 
acres of land in Jackson County, Colorado, during 
any one irrigation season;' 

(b) From storing or permitting the storage of 
more than a total amount of 17,060 acre feet of 

water from the North Platte River and its tributaries 
in Jackson County, Colorado, between October 1 of 

any year and September 30 of the following year;’ 

(c) From exporting out of the basin of the North 

Platte River and its tributaries in Jackson County, 
Colorado, to any other stream basin or basins more 

than 60,000 acre feet of water in any period of ten 
consecutive years from and after October 1, 1945, 

reckoned in continuing progressive series in such 

manner that during the ten year period ending 
September 30, 1955, and during each and every ten 
year period ending on each and every September 
30th thereafter no more water may be exported, 
transbasin from Jackson County, Colorado, than 
will make up an aggregate of 60,000 acre feet.’ 

IT. 

Exclusive of the Kendrick Project and Seminoe Reser- 

voir’ the State of Wyoming, its officers, attorneys, agents 

and employees, be and they are hereby severally enjoined 

Opinion, page 24: Master’s Report, p. 177. 1. 
2. Opinion, page 25. 
3. Opinion, page 26.
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(a) From diverting or permitting the diversion 
of water in Wyoming from the North Platte River 
above the Guernsey Reservoir and from the tribu- 
taries entering the North Platte River above the 
Pathfinder Dam for the irrigation of more than a 
total of 168,000 acres of land during any one irriga- 
tion season.* 

(b) From storing or permitting the storage of 
more than a total amount of 18,000 acre feet of 
water from the North Platte River and its tribu- 
taries above the Pathfinder Reservoir between 
October 1 of any year and September 30 of the 
following year.* 

III. 

The State of Wyoming, its officers, attorneys, agents 

and employees, be and they are hereby severally en- 

joined from storing or permitting the storage of water 

in Pathfinder, Guernsey, Seminoe and. Alcova Reservoirs 

otherwise than in accordance with the relative storage 

rights as among themselves of such reservoirs, which 
are hereby defined and fixed as follows: 

First, Pathfinder Reservoir; 
Second, Guernsey Reservoir; 
Third, Seminoe Reservoir; and 
Fourth, Alcova Reservoir; 

Provided, however, that water may be impounded in or 
released from Seminoe Reservoir, contrary to the fore- 
going rule of priority operation for use in the generation 
of electic power when and only when such storage or 
release will not materially interfere with the administra- 

4, Opinion, page 26; Master’s Report, p. 177.
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may be necessary for making any apportionment herein 

decreed, shall be constructed and maintained at the joint 

and equal expense of Wyoming and Nebraska to the 

extent that the costs thereof are not paid by others.° 

VI. 

The State of Wyoming, its officers, attorneys, agents 

and employees be and they are hereby severally enjoined 

from diverting or permitting the diversion of water from 

the North Platte River or its tributaries at or above 

Alcova Reservoir in lieu of or in exchange for return 

flow water from the Kendrick Project reaching the North 

Platte River below Alcova Reservoir.” 

IX. 

The State of Wyoming and the State of Colorado be 

and they hereby are each required to prepare and main- 

tain complete and accurate records of the total area of 

land irrigated and the storage and exportation of the 

water of the North Platte River and its tributaries within 
those portions of their respective jurisdictions covered 

by the provisions of paragraph I and II hereof, and such 

records shall be available for inspection at all reasonable 

times.” 

X. 

This decree shall not affect or restrict the use or 

diversion of water from the North Platte River and its 

tributaries in Colorado or Wyoming for ordinary and 

9. Opinion, pp. 50-51; Master’s Report, p. 178. 

10. Opinion, pp. 34-35; Master’s Report, pp. 178-179. 

11. Opinion, pp. 52-53.
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usual domestic municipal and stock watering purposes 

and consumption.” 

XI. 

For the purposes of this decree: 

(a) ‘Season” or “seasonal” refers to the irriga- 
tion season, May 1 to September 30 inclusive; 

(b) The term “storage water” as applied to 
releases from reservoirs owned and operated by 
the United States is defined as any water which is 
released from reservoirs for use on lands under 
canals having storage contracts in addition to the 
water which is discharged through those reservoirs 
to meet natural flow uses permitted by this decree;™ 

(c) “Natural flow water” shall be taken as refer- 
ring to all water in the stream except storage water;"* 

(d) Return flows of the Kendrick Project shall 
be deemed to be “natural flow water” when they 
have reached the North Platte River, and subject 
to the same diversion and use as any other natural 
flow in the stream.” 

XII. 

That the allotment of water for Northport Canal as 

recommended by the Special Master and incorporated 

in the opinion herein, — U. S. —, (Opinion, p. 47) be 

and the same hereby is revised to allow a maximum 

from all sources for the irrigation of 13,000 acres of 

12. Opinion, page 52: Master’s Report, p. 180. 
13. Opinion, p. 32. 
14. Opinion, pp. 48-50. 
15. Opinion, pp. 34-35.
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In THE 

Supreme Court of the United States 
Ocroper TeRM, 1945 

  

No. 6 Original 

  

THE STATE oF NEBRASKA, COMPLAINANT, 

vs. 

THE STATE oF WyoMiInG, DEFENDANT, 

and 

THE State or CoLoravo, LarpLeapeD DEFENDANT, 

THE Unrtep States or AMERICA, [INTERVENOR. 

  

FORM OF DECREE PROPOSED BY THE STATE OF WYOMING, 

DEFENDANT, THE STATE OF COLORADO. IMPLEADED DE- 

FENDANT, AND THE UNITED STATES OF AMERICA, INTER- 

VENOR. 

  

I. 

INTRODUCTION 

The State of Wyoming, defendant, the State of Colo- 
rado, nupleaded defendant, and the United States of Amer- 
ica, intervenor, jointly submit herewith a proposed fonn 
of decree in the above case. This action is taken under 
the permission contained in the concluding paragraph of 
the opinion of the Court announced June 11, 1945. 

The parties making this proposal have heretofore re-
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ceived a copy of the form of decree proposed by the State 
of Nebraska, complainant. Conferences had previously in- 
dicated the impossibility of an agreement between these 
parties and Nebraska on certain decretal provisions. Fol- 
lowing the proposed form of deerce herein there appears 
an explanatory statement covering those matters of sub- 
stance on which these parties have been unable to agree 
with Nebraska. 

TI. 

PROPOSED FORM OF DECREE 

This cause having heen heretofore submitted on the 
report of the Special Master and the exeeptions of the 
parties thereto, and the Court bemg now fully advised in 

the premises: 

It is ordered, adjudged and decreed that: 

I. The State of Colorado, its officers, attorneys, agents 
and employees, be and they are hereby severally enjoined 

(a) From diverting or permitting the diversion 

of water from the North Platte River and its tribu- 
taries for the irrigation of more than a total of 135,000 
acres of land in Jackson County, Colorado, during any 
one irrigation season ; 

(b) From storing or permitting the storage of 

more than a total amount of 17,000 acre feet of water 
for irrigation purposes from the North Platte River 
and its tributaries in Jackson County, Colorado, be- 
tween October 1 of any vear and September 30 of the 
following year; 

(¢) From exporting out of the basin of the North 
Platte River and its tributaries ino Jackson County, 
Colorado, to any other stream: basin or basins more 

than 60,000 acre feet of water in any period of ten 
consecutive years reckoned in contimung progressive 
series beginning with October 1, 1945. 

Il. Hxclusive of the Kendrick Projeet and Seminoe
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portions of their respective jurisdictions covered by the 
provisions of paragraplis [ and IT hereof, and such records 
shall be available for inspection at all reasonable times; 
provided, however, that such records shall not be required 
in reference to the water uses permitted by paragraph XI 
hereof. 

XJ. This decree shall not affect or restrict the use or 
diversion of water from the North Platte River and its 
tributaries in Colorado or Wyoming for ordinary and usual 
domestic, municipal, recreational and stock watering pur- 
poses and consumption. 

XII. For the purposes of this decree: 

(a) ‘‘Season’’ or ‘‘seasonal’’ refers to the irrigation 
season, May 1 to September 30, inclusive; 

(b) The term ‘‘storage water’’ as applied to releases 
from reservoirs owned and operated by the United States 
is defined as any water which is released from reservoirs 
for use on lands under canals having storage. contracts in 
addition to the water which is discharged through those 
reservoirs to meet natural flow uses permitted by this 
decree; 

(¢) ‘‘Natural flow water’’ shall be taken as referring 
to all water in the stream except storage water; 

(d) Return flows of the Kendrick Project shall be 
deemed to be ‘‘natural flow water’’ when they have reached 
the North Platte River, and subject to the same diversion 
and use as any other natural flow in the stream. 

XIII. This decree shall not affect: 

(a) The relative rights of water users within the 
State of Colorado. 

(b) Sueh claims as the United States has to storage 
water under Wyoming law nor in any way interfere with 
the ownership and operation by the United States of the 
various federal storage and power plants, works and facil- 
ities.
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a typographical error. The correct figure which conforms 
to the opinion of the Court, p. 24, and the Master’s Report, 
p. 177, is ‘£17,000.’ 

2. The Joint proposal includes, and the Nebraska pro- 

posal omits, in the forepart of this paragraph after the 
word ‘‘water’’ the phrase ‘‘for irrigation purposes.’’ This 
phrase is appropriate and necessary for the following rea- 
sons: 

(a) The issues made up by the pleadings in this 
case only involved water uses for irrigation purposes, 
and the Court specifically states (Opinion p. 1) that 
‘‘the controversy pertains to the use for irrigation pur- 
poses of the water of the North Platte River, a non- 
navigable stream.’’ 

(b) If this phrase is omitted, Paragraph IX 

Nebraska Proposal—Paragraph X Joint proposal— 
would require records of storage in stock ponds, 
municipal water tanks, and fish ponds. 

(c) If this phrase is omitted, there is an incon- 
sistency with Nebraska Paragraph X — Joint Para- 
graph XI. 

B. 

NEBRASKA PARAGRAPH I (C) 

JOINT PARAGRAPH I (C) 

The Joint Proposal uses the language ‘‘any period of 
10 consecutive years reckoned in continuing progressive 
series. beginning with.’’ This phrase is taken from the 
Colorado River Compact executed in 1922 and has well un- 
derstood significance. The Nebraska proposal adds an 
explanatory provision which does not clarify and which 
may confuse.
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be made relative to the claims of Nebraska users diverting 
below Tri-State for water from upstream areas. In other 
words, without a provision, such as Paragraph VI of the 
Joint proposal, there is nothing in the decree to prevent 
Nebraska, or one of its canals diverting below Tri-State, 
from demanding that upstream water be passed below Tri- 
State Dam. 

I. 

NEBRASKA PARAGRAPH VI 

JOINT PARAGRAPH VII 

This paragraph in each proposal deals with the pro- 
position that the decree apportions only natural flow. The 
second sentence of the Nebraska paragraph is unnecessary. 

Discussing apportionment of storage water, the Court, 
after reference to excessive diversions, said: 

‘“We can not assume that an apportionment of 
storage water is necessary to prevent a recurrence of 
those practices.’’ (Opinion, p. 39) 

The language employed in the concluding clause of 
paragraph VII of the Joint proposal is taken directly from 
the Court’s opinion. Without giving the basis of the 
Court’s conclusion, any statement that the decree appor- 
tions natural flow only is incomplete and can only lead 
to misunderstanding. 

J. 

NEBRASKA PARAGRAPH IX. 
JOINT PARAGRAPH X 

The difference between the parties here is that under 
the Joint proposal the provision suggested by Nebraska is 
followed by this proviso: ‘‘Provided, however, that such 
records shall not be kept in reference to water uses per- 
mitted by Paragraph XI hereof.’’ Inasmuch as the Court
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does not place any limitation on such uses (Opinion p.-52), 

there is no need for the keeping of records thereof. 

K. 

NEBRASKA PARAGRAPH X 

JOINT PARAGRAPH XI 

The Joint proposal differs from that of Nebraska in 
that after the word ‘‘municipal’’ near the end of Joint 
paragraph XI the word ‘‘recreational’’ in inserted. The 
portion of the North Platte Basin above Pathfinder Reser- 
voir in both Wyoming and Colorado is a wild life area 
visited by many sportsmen and vacationists in the summer 

period. Numerous small ponds have been constructed to 
aid in the propagation and preservation of fish and wild 
life. It seems but right to exempt these from the provisions 

of the decree. 

L. 

NEBRASKA PARAGRALH NII 

The Joint proposal contains no counterpart to Ne- 

braska Paragraph XII. The matter contained in the Ne- 
braska proposal is a finding by the Court, and it is neither 
necessary nor appropriate to insert it in the deeree. 

M. 

NEBRASWA PARAGRAPH XIII (A) 

JOINT PARAGRAPH NIT (A) 

The difference between the parties here is that the 

Joint proposal in this regard is restricted in its applica- 
tion to the State of Colorado, whereas Nebraska would ex- 
tend the application to all three states. 

In its opinion (p. 25) the Court said: ‘‘Nor will the 
decree interfere with relationships among Colorado’s water
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I. 

INTRODUCTORY. 

As requested, pages 14 to 15, in the proposed form of 

decree, proposed by Nebraska, we hereby present our 

objections to the form of decree as proposed jointly by 

the other parties to this suit. Nearly half of the docu- 

ment filed as the form of decree jointly proposed consists 

of criticisms of the Nebraska proposal and of argument 

purporting to explain why the joint proposal is superior. 

We believe that the court will agree that fairness requires 

that Nebraska be permitted to present its reasons in 

support of its form of decree and to point out wherein 

the joint proposal departs from the opinion. Therefore, 

even though we have not received express permission, 

we present the following as our objections and criticisms 

of the joint proposal. 

II. 

OBJECTIONS AND CRITICISM OF JOINT PROPOSAL. 

A. 

Nebraska Paragraph I (B) 

Joint Paragraph I (B) 

1. The figure of “17,060” appearing in the second 

line of the paragraph as proposed by the State of Ne- 

braska is a typographical error, and the joint proposal 

properly corrects it to conform to the opinion of the 
court page 24, and the Master’s Report, page 177, so 

that it will read “17,000.” 

2. The joint proposal inserts in the fore part of this 

paragraph after the word “water” the phrase “for irriga-
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tion puposes.”’ This qualification does not appear either 

in the opinion, page 24, or the Master’s Report, page 

177, where this phase of the controversy is discussed. 

Complainant feels that the omission was deliberate and 

that both the Master’s Report and the opinion means 

what it says in limiting the storage for all purposes. Our 

reasons are as follows: 

(a) While the controversy primarily pertains to 

the use of water for irrigation purposes, uses and 

disposition of water upstream interfere with the 

availability of water for irrigation in Nebraska just 

as much where the uses are for one purpose as an- 

other. Nebraska sought protection of its irrigation 

rights. When Colorado stores water for any pur- 

pose, this storage is to that extent an interference 

with the irrigation rights of Nebraska water users. 

(b) It is contended that if this phrase is omitted, 

there is an inconsistency with Nebraska Paragraph 

X - Joint Paragraph XI. We feel that this complaint 

is hypercritical. Nebraska Paragraph X makes a 

blanket exception from the decree for all purposes, 

of water for ordinary and usual domestic, municipal 
and stock watering purposes. This exception does 
not need to be repeated in each paragraph of the 

decree which controls the actions of the upper 
states. 

B. 

Nebraska Paragraph I (C) 

Joint Paragraph I (C) 

Complainant contends that the language included in 

Nebraska’s Paragraph I (c) and in the last seven lines
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since if this were done, the decree would be merely a 

repetition of the opinion. 

J. 

Nebraska Paragraph IX 

Joint Paragraph X 

The proviso eliminating the water uses excepted in 

the next succeeding paragraph, from the requirement as 

to measurements and records, we believe is unnecessary 

and is not included in the opinion, pages 52 to 53. 

K. 

Nebraska Paragraph X 

Joint Paragraph XI 

The opinion, page 52, Master’s Report, page 180, ex- 

cepts from the restrictions of the decree water for ordi- 

nary and usual domestic and municipal purposes and 

consumption. Now, as an afterthought, it is proposed 

that recreational uses should also be excepted. This 

term is of such broad import that we believe it should 

not be permitted. Under it, either Colorado or Wyoming 

might construct an artificial lake for boating purposes 

containing many thousands of acre-feet of water. While 

recreation has its place, we do not believe that recrea- 

tional uses are in the same class as domestic, municipal 
and stock watering purposes, and we believe that they 

should not take precedence over irrigation. The excep- 

tion as to recreational purposes is not found in either 

the opinion or the Master’s Report.
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NEBRASKA V. VY OMING; 
COLORADO IMPLEADED/ 

UNITED STATES, INTERVENOR 

  

KEMORANDUM REGARDING PROPOSED FINDINGS AND DECREE 

  

In considering the problems presented by this case, 

and in the search of a solution, very little real guidance een 

be drervn from precedent, and conversely very little limitation 

is imposed by settled authority. There apnears to be no more 

conerete controlling rule than Lis found in tne general principle 

of "equitable distribution". As to tae method of eccomplisning 

ecuitsble distribution, the fielc is open. It is true that in 

¥yoming v. Colorado tne Supreme Court adopted for thet cese the 

erineiole of priority of appropriation as the basis of allocetion 

of the wster of an interstate river, ani seic thet: 

"It furnishes the only basis which is. 
consenent with the vrinciples of right and ecuity 
apnliceble to such e controversy as this is." 

But tnere it wes found possible to give the cesired effect to the 

priority princinle by a comparetively sinple allocation en masse 

of the water of the Laramie. Here there is no sucn no:sidility. 

Thet fe ec needed. The impossibility is strongly empnasized by 

Nebresiatse Exhibit 422, wnich snovs that the nriorities sn the 

méin river {all into one hundred thirteen (113) different brackets 

or stréts alternating throughout between the three states and 

oresentirg insuperabledifficulties to any attempt to make cor- 

resoondirg mass ellotments of water. On the other hend, there is 

admittedly no precedent for Nebrasxa's proposél of an adcinistra- 

tion of the river according to & comnlete interstate priority 

scheivle. The nearest approacn to it is the enforcenent decreed 

in some céses of priorities es between individual approprietors 

in different states.
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hardsnaip of tuis is minimized by limitation of the required de- 

liveries to the historical minimums, but tnis in turn is also 

open to the objection that it hes the effect of awarding to the 

upper areas ell water in excess of the nistoricel mininuns, 

wnich in all instences, except thet of the fifteen-year GVErTRge, 

would be Sry cycle minimums. Unless the supclies of the future - 

aporoech in the downrard direction the historical minimums, the 

United States plan would not operete to plece any restriction on 

the river sections ebove Guernsey, since the minimum run-offs 

were thenselves not due to any limitetion or regulation but to 

physical unavoidability. They represent water vhich the anpro- 

priétors of the section in question either did not want or for 

some reason could not divert. The United Cctates plan is cere- 

fully worked out and has much to recommend it. However, I hope 

that an edecuete method of distribution can be devised less 

intricete and regimentary in cherecter. 3 

All perties ere agreed thet there «ere no key ste- 

tions, so célled, where distribution could be regulated to 

corresnond sutonustically with variations in supnly, a feeture of 

many of the interstete compscts. 

There remains as the means of obtcining some degree 

of fle:ibility the elternetive, and perneps only the alternative, 

of an "open" decree, that is, one evovedly subject ‘to revision 

with the cccurrence of well-defined cnanges in susply or with othe 

demonztretion by experience of the necessity for such revision. 

This would be far from an ideal solution of the problem, but it 

may be open to less serious objection then any form of closed 

decree vwnich could be framed. Much better it would be if a 

decree couls be <rewn which would finelly end permanently end 

the controversy with assurence of justice to all concerned. Such 

e decree, I am afraic, would only be nossible, if at ell, under
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conditions more normal and stable than tnose under which the 

present suit must be decided, 

4 rule tnat would seen elementary to eguitable 

Gistribution (even aside from rights based on ordority statutes) 

is that oresent rightful uses should be orovided for before con- 

sideration is given to further possible duveloonent. And in view 

of the cocsibility that the present demend mey substantially ex- 

haust or exceed the present resources of tne river, I should sey, 

generally speaking, that no reservetion should be mede for future 

development (assuming such reservetion ever to be proper) unless 

and until it is demonstrated thet the supply under future condd- 

tions shell be more tnsn adequete to serve existing demands. A 

Gevelosment actually in process of completion under e perfected 

rignt should probably be accorded tne stetus of & present use 

in relstion to enterprises projected but dormart and undertain 

of comcletion. 

PROPOSED SOLUTION 
  

-I have in mind a renort conforming to the following 

general nrincinles and including: 

(a) Findings on all of the basic fucts so fer 

as the evicence will permit, and conclusions on all of the per- 

tinent issues of law, 

(b) A weter distribution by means of the inpo- 

sition of « minimum of restriction and by the simplest possible 
metuod that will serve present and near future purposes. 

(c) Provision for the sppointment of e weter 

master tc maxe observation, study, and resorts. Possibly some 

other title would be more appropriate. 

(4) Provision for retention by the Court of 

jurisciction to amend the decree upon the reports of the weter 

méster, from thich it shall appear that important changes in
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conditions have occurred or that findings involving elerents of 

essumption or forecast as to future developments or Conditions, 

upon wnich the cecree was besed, heave by subsesuent experience 

proven erroneous, end that by reason of gucn cnange of conditions 

or errcs eguity requires an amendaa@mt of the decree.! Certain 

matters might be excressly reserved es possible subjects for 

future consideretion on application for amendment of:the decree. 

Also opvortunity for shoring in addition to or in opposition to 

the vater master's renorts might be allowed, although the report 

shoulé largely control on all metters of fact. Applications for 

anendment snould be limited to intervels of reascneble length, 

end the orcvision should be so safeguerded as not unduly to 

invite or encourage frequent or unjustifiable attacks on the 

decree. 

More svecifically I propose to: . 

(1) Limit Colorado to present USES. | 

(2) Limit Wyoming, in respect to the river sectio 

above Pathfinder, to present uses. — 

(3) Require observence by Puthfinder, Guernsey, 

Seminoe, and Alcove of priorities in reletion to seniors below 

each reservoir respectively down to and tneluding the Tri 

State Canal. 

(4) Require similer observence of pricrities 

by the Cesper Cenél. 

(5) Impose on the Pathfinder-Guernsey sec- 

tion some simple form of limitation, if any suitable cen be 

thought of or suggested which would not recuire regulatt on of a 

Character unjustified by the very limited extent of any possible 

excess of diversions. , 

(6) Distribute on a eriority besis the water 
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available within the Whalen-Tri-State Dam section to the 

projects diverting in that section any vweter in excess of the 

defined ellotments to be either reasnortioned in thet section 

or nessed across the state line. 

Vith this preface I snell pass to consideration of 

the seversl sections of the river, the fects as I expect 

(more fully) to find them, and ny conclusions. 

COLORADO 
The sreé in Colorado with whicn we ite Concerned 

4s North Perk, substantially coincident with Jackson County. It 

is tne source of the North Plette River. The drainege erea& on 

tae river end its tributaries in the Pzsrk is ebout 1650 square 

miles. The altitude ranges from 7,800 feet to ¢,000 feet ebove 

sea ievel, The climate is arid, the average precipitation in the
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seniors beloy vere snort. Of the total out-of-sriority diversions 

for the 1921-1926 period claimed by Nebrastsa ageinst Wyoming! s 

private canals, which according to my. footing is 294,804 acre feet, 

87,112 acre feet,or 29 per cent, are charged to the Path finder- 

Guernsey section, and 71 per centto the Guernsey-State Line 

section. This would be an averege of 14,518 acre feet for the 

year. Of the out-of-priority diversions attributed to the Path- 

finder-Guernse section (omitting 1925, for which 1 find no figures 

for the individugl canals), 42 per cent is leid to the Douglas 

Cenal alone end over 60 per cent to the Dousles, Running Dutchman, 

and Plette Velley Ranch projects. The Nebraska figures, of course, 

include diversions claimed to be cut of oriority in relation to 

cenals below the Tri-State Dam, and would be mucn lower if related 

only to the vroject and State Line Canals. 

(Notes The out-of-priority figures eppesring above 

asperently do not tadce into eccount all of tne corrections in 

originel Nebraska exhibits. Nebrasze's total for the six years is 

12,442 ecre feet above the figure of 294,604. dowever, the sro- 

nortion sill probably not differ mterially.) 

On the tributary streams the run-offs sre of sha ter 

duration even than those ebove Patnfinder. The flors ream their 

peak in May, fall off rapidly during June, and asuaiiy run cry by 

the first of July. Except for the LaPerle project (irrigeting 

about 11,900 ucres) the diversions sre small. How meny tiuecre ere 

does not appeer. Evidently there are at lecst severcl hunéarecd. 

Perhaps the number could be speiled out from Nebreske! s Exnibdit 

9%, rhich lists ell the Wyoming rights excent thoge on the Laramie 

River and Horse Creek. The total number of rights listed 4s 

4,654. The tributary streams ure usuelly ary before there is any 

serious shortage of weter in the river, ard no regulation of the 
iiversion would be of any material benefit to users below. There
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apoerr: to be no demand for any limitation upon them. On the 

oral argument it was suggested that further construction of storege 

facilities shoulca be restricted, since the result of such construc- 

tion might be to reduce the outflo: from the tributaries nov avaeil- 

able for storage in the off-channel reservoirs of the Interstete 

Censl. However, there is no shoring es to what contribution, 

if ary, these tributaries now make to the supply for the reservoirs 

or wheat adiitional storage projects may be feesible or what the 

effect of their construction and use might be on the supply 

otherwise évailable for Alice and Minetare. There is little 

basis for assuming that there is any threat from this source 

recuiring & rrohibition in the decree. : 

Fnet should be done about this section? The main 

river civersions ere within close enough: proxinity to the Guernsey- 

State Line section to hsve an appreciable effect eG the supply 

in the latter section. It seems but feir ex ecuiteble thet it 

snould snere with the lower section both shorteges ‘and abundances 

of water. On the other hand, the effect of any reasoneble regu- 

letion woulda be relatively small. Tne benefit to the project 

canals particularly would be slight. The total consumption by tne 

rights junior to the vroject, under conditions of adequate supply, 

world not exceed 19,000 acre feet annually. According to Nebraska's 

out-of-sriority study, the worst offenders in the section vere the 

Dougles, hKunning Dutchman, and Plette Valley Ranch “ditches. The 

Dougles is senior to the North Platte project. The Running Dutcamen 

is about 70 ser ceit, and the Platte Valley nanch about 22 per cent 

senior. To put under regulation all the little diversions fron 

Petafinder to Guernsey, renging in size from 10 neres up, RKould 

seem to involve a burden and effort rather <i sproportionate to the 

reélizable result. 

Wyoming suggests allotment to the Pathfinder-Guernsey








