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IN TﬁE
Swpreme Court of the Wnited States

. OcTOBER TERM, 1993

No. 111 Original

STATE OF DELAWARE,

and Plaintiff,
STATE OF TEXAaS, et al.,
Intervening Plaintiffs,

V.

- STATE OF NEW YORK, fe
Defendant.

On Bill of Complaint

REPLY BRIEF IN SUPPORT OF
MOTION OF PLAINTIFF, STATE OF DELAWARE,
TO STRIKE AMENDED COMPLAINTS
IN INTERVENTION

Having filed—with the Clerk of the Court—Amended
Complaints that would grossly expand the scope of this
action, the Intervening Plaintiffs now ask the Court to
ignore its standards for determining whether to allow
these amendments—and indeed affirmatively ask the Court -
not to evaluate whether the amendments should be al-
lowed in exercise of the Court’s “ ‘substantial discretion
to make case-by-case judgments as to the practical neces-
sity of an original forum in this Court.’” Mississippi V.
Louisiana, 113 S. Ct. 549, 552 (1992) (quoting Texas v. "
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New Mexico, 462 U.S. 554, 570 (1983)). Instead, the
Intervenors have raised a number of red herrings and
side issues in an effort to divert the Court from confront-
ing the merits of whether their Amended Complaints
should be allowed. Thus, no Intervenor cites (let alone
discusses) any case in which the Court has set out the
standards for when it will permit amendment of a com-
plaint in an original action, see, e.g., Ohio v. Kentucky,
410 U.S. 641, 644 (1973); California v. Nevada, 447
U.S. 125, 132-33 (1980), or otherwise permit the exer-
_cise of its original jurisdiction, see, e.g., Mississippi V.
Louisiana, 113 S. Ct. at 552-53; Massachusetts v. Mis-
souri, 308 U.S. 1,-18-19 (1939); Alabama v. Arizona,
291 U.S. 286, 291-92 (1934). See Delaware’s Motion to
Strike 25-31.1

I. THE INTERVENORS ARE ASSERTING NEW
CLAIMS -

A. The Intervenors’ Purported In Rem Action.—The
fundamental premise underlying the Intervenors’ refusal
to confront the Court’s standard for the exercise of its
original jurisdiction (which, by their silence, they effec-
tively concede they cannot meet) is the notion that they
have put in issue a res, as though this were an mte_rpleader
action (or a children’s party where everyone gets a chance
to swing at the pifiata until it bursts and the contents
are shared by all present).? The alleged res or “fund” is

1Instead of acknowledging the controlling law, the Intervenors
mistakenly assert that they should not be subject to standards
stricter than those governing parties in district court. Ala. Opp.
17-19; Mich. Opp. 17-20. The Alabama group even asserts that
“[t]he Court has already exercised its original jurisdiction” and
therefore need not evaluate, under the standards governing the
exercise of original jurisdiction, whether to allow the amendments.
Ala. Opp. 14. This Court held exactly the contrary in Ohio V.
Kentucky, 410 U.S. at 644, which none of the Intervenors cife.

2 The Intervenors therefore mistakenly state the case as present-
ing the question of “which States are entitled to escheat a particu-
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every securities distribution that New York has ever
taken from any securities intermediary—broker, bank or
the DTC—as “owner unknown” property.

Throughout their papers, the Intervenors assert that
a “fund” has been dragged into the Court, so that every
entity that might think that it might have a claim is
now entitled (indeed, has an “absolute fundamenta! right”
in the Intervenors’ words) to conduct discovery in the
hope of coming up with a theory under which a claim
on the “fund” might be made.® It is as if, having failed
to prevail in a negligence action arising out of an auto
accident, the plaintiff then tells the court that the de-
fendant might conceivably have been doing something

lar fund” - (Ala. Opp. 2), erroneously arguing that ‘“distributions
seized by New York have been at issue in this action since early
1989” and “States have been claiming entitlement to the same fund”
or “a portion of that fund” (Ala. Opp. 13).

3To support this frivolous theory, the Intervenors make flatly
false statements about Delaware’s supposed “concessions”: the
Alabama group claims that Delaware “concedes” that “Texas’ Com-
plaint made subject to this suit unclaimed securities distributions
New York had seized from all brokerage firms, wherever incorpo-
rated, as well as from banks, depositories and other intermediaries.”
Ala. Opp. 2-8, 12-18. And the Michigan group quotes our brief out
of context, stating: “Delaware acknowledges that as of the date
Texas was granted leave to intervene, ‘the universe of unclaimed
distributions in controversy’ was enlarged to include all ‘those taken
by New York from all intermediaries.’” Mich. Opp. 2. The text of
our Motion reveals that the Intervenors have created a “concession”
where none was given. Delaware was making the opposite point of
the one supposedly conceded. The text in question reads: “The
Texas intervention, authorized by this Court, 489 U.S. 1005 (1989),
greatly enlarged the scope of the unclaimed property potentially
claimed under the backup rule in this case. . . . [A] purpose of
[Texas’] Complaint was to enlarge the universe of the unclaimed
distributions in controversy . ... [T]he scope of the case would
have been greatly expanded had Texas’ theory been accepted on
the merits.” Motion to Strike 4-5 (emphasis in original). The
Texas theory was not accepted on the merits, so the universe of
unclaimed distributions was not enlarged.
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else wrong and that, since the defendant’s bank account
‘has been “put in issue” anyway, the plaintiff has an “‘ab-
solute fundamental right” to examine the defendant’s
books and records to see if there might be a way he can
force the defendant to disgorge some of the money in it
to him.*

At the time of the original Complaints in Intervention,
starting with the one lodged with the Court by Texas on
January 7, 1989, the Intervenors never sought or ob-
tained leave to file an action in rem. They sought leave
to file complaints that sought no recovery under the pri-
mary rule and that sought backup-rule recovery only
under the “issuer-as-debtor” or “equitable allocation”
theories, which the Court rejected in its March 30, 1993,

4 Actually, there is almost %o chance that any Intervenor will
recover anything under the primary rule. The evidence in the
record reveals that the phenomena that give rise to unclaimed prop-
erty reported as “owner/address unknown” are all a result of in-
stitutional trading and activity, rather than retail activity. See
Brief for Plaintiff, State of Delaware, in Response to Exceptions
of Putative Intervenors and Defendant (filed July 27, 1992) at 18-
19, 24-27. The natural consequence of that is that any last-known
addresses that are identified will be of large institutions (or, con-
ceivably, wealthy individuals). Such persons do not become “lost”
in the way that, for example, small stockholders of record or persons
who fail to cash checks or Western Union money orders do. Com-
pare Pennsylvania V. New York, 407 U.S. 206, 208-09 (1972)
(money orders) ; Texas V. New Jersey, 379 U.S. 674, 675-76 & n4
(1965) (various small debts). The Intervenors acknowledged that
any “discovery” of last-known addresses would not likely lead to
recovery for them, but asserted that their efforts would not be
wasted, because owners would be identified. Transcript of Hearing
Before the Special Master at 42 (Mr. Nash, Alabama, ef al., coun-
sel: “[TThe bottom line result of this tracing mechanism may well
be that funds are not properly escheated under [either rule] . ..
such a tracing indeed would return funds to actual owners of those
funds . . . . [Tlhe States are not adverse to achieving that re-
sult.”). This hardly rises to the level of an actual stake in the
litigation consonant with the “case” or “controversy” requirement.
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Opinion.” The Intervenors cannot claim that a res or
“fund” has been put in issue: all that was put in issue
was a set of claims that the Court found meritless.

B. The Intervenors’ Purported Claims under the Pri-
mary and Backup Rules—Besides advancing their res
or “fund” theory, the Intervenors take historical liberties.
They say that they have been making claims all along
under the primary rule and under the backup rule, as
traditionally construed—even though their original com-
plaints were stone silent on this mode of recovery. Mich.
Opp. 4-5; Ala. Opp. 7. Nothing could be further from
the truth. First, no Intervenor has ever asserted a claim
under the primary rule in the five years that this case
has been pending. Thus, the Intervenors’ failure to con-
duct (or request) so-called “transactional” discovery had
nothing to do with any supposed “phased” approach to
the case. See pp. 10-13, infra. They conducted no such
discovery because they not only eschewed making any
primary-rule claims, but also argued affirmatively that
no such claims could be asserted by anyone. The Ala-
bama subgroup told the Court that New York’s theory
was “a distortion of the primary rule,” which the Master
“correctly rejected.” Brief for the Plaintiff-Intervenor
States of Alabama, et al. (filed July 27, 1992) at 34-35.
Similarly, the Texas subgroup advised the Court that it
had 'shown “in detail” why the primary-rule theory put
forward by New York is “factually insupportable.” Reply
Brief of the Plaintiff-Intervenor States of Texas, et al.,
(filed July 27, 1992) at 42. Even the freewheeling Mich-
igan group concluded that “the New York version of
the primary rule [now purportedly adopted by all In-

5 Appended hereto, as examples, are the original Complaint in
Intervention lodged by the private counsel representing the greatest
number of states, the so-called Alabama group (App. A, la-6a)
and the original Complaint in Infervention lodged by the private
counsel now representing the Michigan group (App. B, 7a-13a).
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tervenors other than Massachusetts] not only produces a
result which is illogical and unequitable, it depends on
factual assumptions for which there is no evidence in the
record.” Reply of the States of Michigan, et al. (filed
July 27, 1992) at 35.° Nowhere do the Intervenors at-

¢ The Michigan group says that its theory of the case 2ll along
has had a “primary rule focus.” Mich. Opp. 4. The language in its
original complaint belies this assertion (App. B, {8 at 10a
(claiming funds “received by holders who do not themselves have
a claim to such funds end to whom the beneficial owners, if any,
are unknown’)), so the Michigan group quotes a series of non
sequiturs from other papers as well. As presented to the Court in
its Exceptions to the Master’s Report, the Michigan group’s theory
was that the Court should scotch the old rules completely, decline
to articulate new ones, and force the parties info a massive settle-
ment conference along the lines of a mini-constitutional convention.
Exceptions of the States of Michigan, et al. (filed May 26, 1992)
at 10-24; id. at 3 (disclaiming any intention to trace “each individ-
ual item to a particular state”). This theory was so far off the
charted territory that the Michigan group apparently feels that it
can call it whatever it wishes, although the Court did not under-
stand the Michigan group to be asking it to alter the primary rule.
Delaware v. New York, slip op. at 7, 113 S. Ct. at 1556 (“[n]one
of the parties contests the primary rule”). In no filing did any
present or former member of the Michigan group ever tell the
Master or the Court that it was entitled to recovery under the
primary rule as traditionally understood in Texas and Pennsylvania.
Whatever the Michigan group’s theory might now be designated,
it was a more radical mutant of the Texas rule than the other
Intervenors’ theory, was rejected by the Master (Rep. at 50-55),
was not presented to the Court at oral argument, and was rejected
by the Court without comment. Yet the Michigan group blithely
asserts that its original complaint still has “continued viability”!
Mich. Opp. 5. Finally, it is hard to know what the Michigan group
means when its asserts (Mich. Opp. 9-10 & n.13) that its counsel
made “pointed statements” to the Master in 1998 that discovery
in the 1989-91 era of this case had “demonstrated the possibility of
uncovering relevant last known addresses,” since no page of the
transcript is cited, and most of counsel’s arguments were hard to
follow rather than “pointed.” If that were what discovery had in
fact revealed, counsel should have shared that information with
the Court on the briefing on the merits. See Fusari v. Steinberg,
419 U.S. 879, 891 (1975) (Burger, C.J., concurring) (“This Court
must rely on counsel to present issues fully and fairly . .. .”).
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tempt to explain how the primary-rule theory they now
embrace differs in any respect from the “factually in-
supportable” theory that they condemned last Term. Cer-
tainly there is nothing in the Court’s opinion that could
support such a radical change in position: the Court ex-
pressed only skepticism on New York’s factual theory.
Delaware v. New York, slip op. at 15, 113 S. Ct. at 1561.
Indeed, when the Master asked the Intervenors in May
of this year to state a theory on which they might recover
something under the primary rule, they demurred, assert-
ing that it would be ‘“‘purely speculative” to do so until
after discovery had been conducted—a strategy that would
not leave a plaintiff in district court for very long and
should not be countenanced here.

Second, the Intervenors’ position on the backup rule
is just as bad. The only backup-rule claims that the In-
tervenors ever made in the first five years of this litigation
were on their novel theory that the issuer, rather than the
holder of the property and state-law debtor, was the
“debtor” for purposes of this case—a theory that the
Court rejected as impractical and inequitable. Delaware
v. New York, slip op. at 14, 113 S. Ct. at 1560. Al-
though the Intervenors tell the Court that “New York
seized owner-unknown unclaimed securities distributions
from intermediaries not incorporated in New York or
Delaware,” Ala. Opp. 19, 22, they do not advise the
Court that discovery indicates that there are only five
states that appear to have backup-rule claims (apart from
Massachusetts, which we referred to in our Motion at pp.
10n.10 and 15 n.17): in one of the five cases (Maryland)
the cash claim is for only $5; in two others (New Jersey
and Rhode Island) it is for less than $15,000; and in
the remaining two (Connecticut and Ohio) it is for about
$1.3 million and half a million dollars, respectively. These
five claims do not appear to meet the casus belli test sug-
gested by Mississippi V. Louisiana, 113 S. Ct. at 553.
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In sum, the Intervenors have utterly failed to rebut our
demonstration that the Amended Complaints grossly
changed the dimensions of the case. Two efforts were
to be made on remand: Delaware was to prove up the
damages that it suffered on its claim that New York im-
properly took “owner/address unknown” property from
Delaware-incorporated brokers (now shown by discovery
to exceed $300 million); and the Master was to make
findings of fact addressing whether New York could
identify last-known addresses of “lost” state-law creditors
of Delaware-incorporated brokers.” (As discussed in our
Motion to Strike—without response from the Interve-
nors—a remand for specific findings of fact was necessary
because the Master had made findings only on whether
the beneficial owners of the underlying securities could be
identified, and such owners might or might not be the
state-law creditors, Motion to Strike 8 & n.7, 19.) If the
Intervenors have their way, the remand will instead be-
come a case in which every “owner/address unknown”
item ever taken by New York—over a billion dollars
worth-—may be examined (through third-party discovery)
to see whether there really is a name and a last-known
address for the rightful owner on the books and records
of the intermediaries, despite the holders’ Reports filed
with New York stating that there is not. Indeed, New
York’s Answers to the Amended Complaints—also filed
with the Court pursuant to an “order” of the Master—
seek to assert counterclaims to every “owner/address un-
known” securities distribution ever taken by every single
one of the Intervenors. These counterclaims simply track
the sweeping and unfocused language of the claims as-
serted against New York. (A side-by-side comparison of
the two claims is appended hereto as App. C at 14a.)

7 Deloware V. New York, slip op. at 16, 118 S. Ct. at 1562 (“On
remand, if New York can establish by reference to debtors’ records
that the creditors who were owed particular securities distributions
had last known addresses in New York, New York’s right to
escheat under the primary rule will supersede Delaware’s right
under the secondary rule.”).



9

They are a logical extension of the Master’s allowance of
the Amended Complaints, in what is rapidly turning into
a free-for-all in which the Master will apparently serve as
a Federal Commissioner of Escheats, reviewing—if the
Intervenors and the related New York counterclaims are
permitted to continue—every item of unclaimed property
ever taken by any State to see if it was properly taken.®
To claim that what the Master has done here does not
grossly expand the parameters of the case is fatuous.

II. THE MOTION SEEKS TO DISPOSE OF THE COM-
PLAINTS IN INTERVENTION ON THEIR MERITS;
IT IS NOT ABOUT A “DISCOVERY DISPUTE”

Delaware, joined in relevant part by New York, has
moved to strike the Amended Complaints and has asked
the Court to direct the Master to prepare an appropriate
decree dismissing the Complaints of the Intervenors. The
issue presented by the Motion is thus whether the case
should be grossly expanded by the Master, without au-
thority from the Court, to include a vast new variety of
claims not made in the first five years of the case. To be
sure, discovery is underway on these broad issues, to the
prejudice of Delaware. But Delaware’s demonstration

8 On August 27, 1993, the Master denied New York’s request to
conduct discovery on its counterclaims, “without prejudice to re-
application after the Supreme Court rules upon or refers to the
[Master] the [present] motion.” Scheduling & Discovery Order,
16 (August 27, 1993). It is plain that New York’s Answer (and
with it its Counterclaims) will fall if the Court grants our Motion
to Strike.

9 Even limiting their focus to the standards under Rule 15 of the
Federal Rules of Civil Procedure, Intervenors simply ignore the
prejudicial delay that their eleventh-hour volte face has caused to
Delaware, whose crisply defined claim is being immersed in the
free-for-all that the Intervenors wish to pursue. Where Delaware
has been diligent in attempting to move the case forward, the
Intervenors have been dilatory. Procedural dates that the Master
originally contemplated have already been put back twice: the first
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that the Intervenors’ “participation” prejudices Delaware
does not make the motion one about discovery. In addi-
tion, the prejudice to New York is obvious. It is con-
fronted by a massive discovery program, with forty-eight
jurisdictions making primary-rule claims that they had
expressly disclaimed during the first five years of the case
and backup-rule claims against it under a theory that all
Intervenors except Massachusetts (which took no position
on any issue in the case) argued against during those
five years.

The Intervenors’ assertion that Delaware is seeking
this Court’s intervention in a so-called “discovery dis-
pute” simply cannot be squared with the substance of the
motion: if granted, it will not result in a modification of
a discovery order. It will result in the striking of the In-
tervenors’ Amended Complaints or indeed the dismissal
of the Intervenors’ Complaints in fofo.

The Intervenors attempt to obfuscate this simple fact
by claiming repeatedly that in 1990 there was some sort
of “bifurcation” of the issues, supposedly ordered by the
Master in an interlocutory “litigation management order.”
However, the order (Litigation Management Order No. 2

time at the request of New York, which asserted that it could not
comply with the Master’s schedule because of the burdensome par-
ticipation of the Intervenors; the second time because the Inter-
venors themselves asked for massive extensions based on inchoate
and unidentified problems they claimed they were likely to encounter
in discovery. Thus, where all primary-rule discovery was to be
completed within 105 days of the Master’s Litigation Management
Order No. 6 (set out in Delaware’s Motion to Strike App. A, at 15a,
11a), that discovery will not be completed now until December 4,
1998, at the earliest—180 days after Litigation Management Order
No. 6—and then only in the unlikely event that the Intervenors do
not concoct additional grounds for delay. Scheduling & Discovery
Order, 1 (August 27, 1993). Their attempt to “distinguish” (Ala.
Opp. 18 n.20) the authority Delaware cited demonstrating the prej-
udice caused by the eleventh-hour addition of new claims requiring
significant additional preparation (Motion to Strike 82-33 & n.35)
is therefore unavailing.
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(“LMO No. 2”)), which for some reason they append
to their opposition to the motion to strike, alludes to no
reservation of primary-rule claims by the Intervenors—
quite obviously because they never made any primary-
rule claims—or backup-rule claims under the traditional
backup rule. Instead, the order puts to one side the
quantification of the Intervenors’ claims under the theory
that they were asserting (which the Master recommended,
but the Court rejected). Because recovery under the In-
tervenors’ theory would have required detailed informa-
tion regarding the location of innumerable issuers, dis-
covery of those facts was postponed. In contrast, Dela-
ware sought and received from New York discovery as
to the amount that had been remitted up to then by
Delaware-incorporated brokers.

If anyone has misstated the record in this regard (Ala.
Opp. 11), it is the Intervenors. They ignore the history
of the dispositive motions made against them. They do
not acknowledge that New York submitted—to the Court—
a motion for judgment on the pleadings against Texas
(the only Intervenor whose Motion for Leave to File a
Complaint in Intervention had been granted at that
time), on May 26, 1989. Delaware filed a Statement
supporting New York’s motion on June 7, 1989. That
Motion sought dismissal of the Texas Complaint on the
merits for failure to state a claim on which relief could be
granted, based on grounds ultimately adopted by the
Court in its Opinion of March 30, 1993. The Court re-
ferred New York’s motion to the Special Master on June
12, 1989. 490 U.S. 1104.

On October 30, 1990, the earliest date permitted by
the Master, New York renewed its Motion for Judgment
on the Pleadings against Texas (and against the other
Intervenors). On the same date, Delaware also moved
before the Master for judgment on the pleadings and sum-
mary judgment dismissing the complaints of all states
intervening in the action. By these motions, Delaware
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and New York put the Intervenors on notice that they
sought to end the Intervenors’ involvement in the litiga-
tion, because their entire theory of the case was merit-
less (as the Court ultimately agreed). The Intervenors
responded in kind, seeking dismissal of Delaware’s Com-
plaint, rejection of New York’s defenses, and judgment,
as a matter of law. As one group of intervenors stated
in support of their “dispositive motion” for judgment on
the pleadings, only the quantification of their claim was
to be “reserved for later proceedings.” Brief in Support
of Motion of the States of Arizona, et al. [including
Texas], for Judgment on the Pleadings 5 & n.2 (Oct. 30,
1990).*

The Intervenors completely ignore this history when
they discuss the “phases” of the litigation as contem-
plated by their own motions to the Master. Ala. Opp.
3-4 & n.2; Mich. Opp. 5-7. They also fail to acknowl-
edge that the Master contemplated additional proceedings
on remand only because he adopted the Intervenors’
theory of the case, which was rejected by the Court.
Their recitals (Mich. Opp. 6-7) of what the Master in-
tended to do following remand (if their theory of the
case had been adopted) therefore could not be more ir-
relevant and misleading. The so-called “bifurcation”
would only have been required if the Master and the
Court had adopted the Intervenors’ issuer-as-debtor theory
of the case or the Michigan group’s “equitable alloca-
tion” proposal. As events transpired, the Court rejected
these innovations and adhered to its longstanding rules.
It thus adopted Delaware’s and New York’s theory of the
case; therefore, no more proceedings are required to dis-
pose of the Intervenors’ Complaints.

The Intervenors were well aware of the relief sought by
Delaware and New York, and never suggested in the first
five years of the case that they should be entitled to pur-

16 No Intervenor objected that it should be permitted to pursue
recovery under the traditional backup or primary rule.
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sue new and expanded modes of recovery if the motions
for judgment on the pleadings and summary judgment
filed by Delaware and New York were granted. And until
June 8, 1993, when he directed the Intervenors to file
Amended Complaints, the Master never suggested that addi-
tional proceedings would be conducted on the Intervenors’
Complaints if the Court rejected the Intervenors’ theories.
Indeed, his. Report simply did not anticipate that even-
tuality at all.'* Now that it has happened, the proper
course is to dismiss the Complaints in Intervention.

As the Court explained in Ohio v. Kentucky, 410 U.S.
at 644, “[o]ur object in original cases is to have the par-
ties, as promptly as possible, reach and argue the merits
of the controversy presented. To this end, where feasible,
we dispose of issues that would only serve to delay ad-
judication on the merits and needlessly add to the expense
that the litigants must bear.” Here, as in Ohio v. Ken-
tucky, the only “controversy presented” by the Inter-
venors’ Complaints was disposed of as a matter of law.
Now, having lost, the Intervenors seek, by amending their
complaints, to reap the benefit of a fresh exercise of the
original jurisdiction. This is not a case of conforming the
pleadings to the evidence; it is, as counsel for the Inter-
venors put it, a “new beginning.”” See Motion to Strike
25. The Intervenors’ “new beginning” is premised on a
primary-rule theory they have not articulated, but that
appears to be indistinguishable from New York’s; of
course, they attacked New York’s theory relentlessly, in
briefs before the Master and on the merits filed with this

11 He does appear to have acknowledged this possibility in LMO
No. 2, noting that a grant of Delaware’s and New York’s motions
could leave the case as having only “two parties.” LMO No. 2,
App. to Ala. Opp. 3a. Regrettably, the Master never made an
‘express recommendation on New York’s Motion for Judgment on
the Pleadings, which had been referred to him for recommenda-
tion. It is clear from his Report that his recommendation would
have been that the motion be denied; if he had done so, an excep-
tion would have then been in order, and the motion would have
been squarely before the Court.
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Court, from the beginning of the case to 1992. The “new
beginning” is also premised on a backup-rule theory that
only a handful appear to have an actual stake in, even
if we consider $5 claims sufficient. They have offered no
evidence that they meet the standards for the exercise of
the Court’s original jurisdiction.

III. THE MOTION TO STRIKE IS PROPERLY DI-
RECTED TO THE COURT, NOT THE MASTER

In their desperation to avoid the merits of whether the
Court should allow the amendments, the Intervenors
grossly misrepresent what the Master has done, saying
that “he has not yet reported to this Court his recommen-
dations as to how the Court should treat [the Amended
Complaints].” Ala. Opp. 10. That is astonishing. A re-
view of the record on this point reveals the following.
As soon as the Intervenors’ time to petition the Court for
rehearing of its March 30, 1993, Opinion had expired,
Delaware requested, by motion directed to the Master, a
Status Conference and Scheduling Order. Motion for
Scheduling of Status Conference and for Entry of a Sched-
uling Order (April 27, 1993). The Master ordered any
party claiming the right to assert primary-rule claims to
set forth in writing the “nature and mechanics” by which
it proposed to make the proof required of it. Scheduling
Order, 3 (May 11, 1993). The Intervenors requested
a delay in the proceedings,” and, when delay was not
forthcoming, told the Master that it would be “purely
speculative” for them to set forth a concrete theory of
recovery under the primary rule.”® In response to the sur-
prising news that the Intervenors were planning a massive
discovery campaign to see whether they might develop a

12 Motion for Extension of Time (May 24, 1993).

13 Response of Alabama, et al., to Scheduling Order at 2 (May 26,
1993). See the Intervenors’ statements of their desire to explore
matters, to see what might turn up, quoted in note 11, at pages 10-
11, of our Motion to Strike.
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theory under which they could assert primary-rule claims,
Delaware pointed out to the Master that the Intervenors
never sought such relief from the Court before, and that
allowing them to amend their complaints to seek it now
would be inappropriate.**

The Master disagreed. In Litigation Management Or-
der No. 6 (“LMO No. 6”), he rejected Delaware’s argu-
ment on this point in no uncertain terms. See Appendix
to Motion to Strike at 8a-11a. On June 8, 1993, he
decided that “plaintiff and any intervening parties may file
amended pleadings within 30 days of the present order,
and New York may file an amended response 30 days
thereafter.” LMO No. 6, Appendix to Motion to Strike
at 11a. When Massachusetts filed, with the Master, an
Amended Complaint, the Master wrote to Counsel for
that State directing her to file any amended pleadings with
the Court:

I have received the amended complaint that you
enclosed with your letter of June 29th. Since the
action is an original action pending in the Supreme
Court of the United States, I believe it is necessary
and appropriate to file the amended complaint with
the Clerk’s office at the Supreme Court.

Letter from Thomas H. Jackson, Esq. to Pasqua Scibelli,
Esq. (July 1, 1993) (appended hereto as App. D at
15a). The Master could not have stated his view more
clearly that pleadings were to be filed in this Court.*

14 Response of Plaintiff, State of Delaware, to Scheduling Pro-
posals of Defendant and Intervenors at 17-19 (June 1, 1998).

15 Although the Alabama group effectively concedes that the
Master has no authority to have done so, the Michigan group as-
serts that the Master “did not exceed his authority.” Mich. Opp.
20-21. It cites a passage from Moore’s Federal Practice for the
proposition that “the master should be able to allow amendments
to the pleadings . . . whenever such an amendment would be clearly
allowed by the court as ¢ matter of course.” Mich. Opp. 20 (quoting
5A J. William Moore, et al.,, Moore’s Federal Practice | 53.06 at 53-
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Thus, there is no foundation in the record of this case for
the Intervenors’ unsupported statement that “the Master
clearly understood that the filing of the amended com-
plaints was subject to this Court’s approval after he filed
an appropriate Report.” Ala. Opp. 6 n.6.

In light of the Master’s orders and other indications of
his views on the subject (Motion to Strike App. 8a-11la,
33a-34a; App. hereto 15a), the only conclusion possible
is the opposite one. The Master did not simply indicate
that he will, in time, make a recommendation to the
Court, and he did not simply direct that proposed amended
complaints be lodged with him for the time being. There-
fore, the Intervenors’ suggestion (Ala. Opp. 11) that the
Court “refer[] [Delaware’s Motion to Strike] to the Special
Master for a recommended decision” is particularly sophis-
tic: the Master has made an unequivocal instruction that
Amended Complaints be filed with the Court, and six
Amended Complaints and six Answers with Counterclaims,
all seeking to put in issue a host of new controversies,

81 (2d ed. 1993) (emphasis supplied)). The treatise, which of
course is addressing district-court cases, itself cites no authority
for this proposition, instead relying on the liberal standards of
Rule 15 itself, which have no application in original jurisdiction
cases. Ohio V. Kentucky, 410 U.S. at 644. In any event, it is beyond
cavil that the motion in this case would not ‘“be clearly allowed by
the Court as a matter of course.” The Michigan group’s assertion
that allowing the amendment of a complaint is merely a “routine
order” is inconsistent with this Court’s jurisprudence on the sub-
ject, which is, in fact, uncited and undiscussed in the Michigan
Opposition or that of any other Intervenor.

The Michigan group’s first argument as to why the Court should
ignore the merits and allow the .Amended Complaints to stand is
even more specious: the Michigan group asserts (Mich. Opp. 12-
14) that the motion was “untimely” under Rules 12 and 15 of the
Federal Rules of Civil Procedure. As even Michigan concedes, the
Master’s “due dates” have been followed rather than the time
limits in the Federal Rules of Civil Procedure. Here, a response to
the Amended Complaints was due on August 9, 1993 (LMO No. 6,
App. to Motion to Strike 11a; S. Ct. R. 80.1), the date on which
Delaware filed its Motion to Strike.
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have already been filed with the Court at the Master's
direction. A recommendation at this point would be
superfluous.’® We all know what the Master wants to do,
and the Intervenors have taken action based on it. A
reference to the Master would present the Court with a
fait accompli of a grossly expanded case, after completion
of (perhaps years of) discovery."”

Simply put, the Intervenors’ misunderstand the nature
of the Court’s control over its docket: the Master is not
the functional equivalent of a district court. He is not
“free to proceed with the case so long as nothing is done
that is contrary to the decision or in violation of any
mandate.” Mich. Opp. 14. (Indeed, there is no “man-
date,” only a remand order, the text of which the Inter-

16 We do not understand how the Michigan group can assert that
we have “suggested” that the Court “refer [the amended complaints
for] resolution to the Master.” Mich. Opp. 22. We suggested no
such thing. We requested that the Amerided Complaints be stricken
and that the Master be directed to prepare a decree dismissing the
Complaints in Intervention.

17 Although the Intervenors protest that they do not really seek
years of delay, their argument to this effect rests on the presump-
tion that the Master will, at some point, cut off their claims. Ala.
Opp. 21. It is odd indeed for a plaintiff to assert that a test-run of
its proof will not prejudice others because the test might lead to
the denial of the relief the plaintiff seeks. The Intervenors are also
incorrect when they assert that Delaware’s backup-rule recovery
must await their “testing” on the primary rule. If this were cor-
rect, no state would ever be entitled to hold moneys under the
backup rule. Of course, one would have thought that, if the Inter-
venors were serious about recovery under the backup rule, they
would not be attempting to block recovery under it. Indeed, when
the Master suggested that it might be appropriate to grant relief
on all backup-rule claims pending resolution of the primary-rule
claims, the Intervenors objected vigorously. Their strategy seems
to be, at every turn, to gum up the litigation for private purposes
not related to the proof of their claims in the litigation; certainly
they have given the Court and the Master no indication that the
process they envision might lead to relevant evidence. This be-
havior should not be permitted. See Motion to Strike 29 & n.33.
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venors refuse to evaluate.) The Court, not the Master,
controls the scope of the disputes that are to be taken
under its original jurisdiction. Motion to Strike 16-19.
In contrast, cases in district court are not directly super-
vised by the Supreme Court or the Courts of Appeals, but
instead take place within the broad confines of rules
promulgated by the Court in accordance with the various
Rules Enabling Acts and the powers of the district courts
to control their dockets. There is no concomitant power
of a Special Master appointed by the Supreme Court to
permit the expansion of original-jurisdiction proceedings
simply because the Court has not given him a direct order
not to do so.

The general proposition that “actions that simply im-
plement the relief a decision affords to the parties in the
case are not inconsistent with a general remand direc-
tion” (Mich. Opp. 14) is of no help to the Intervenors,
for the Court denied every material item of relief they
sought. The only action that could “implement” that
decision would be the “preparation of an appropriate
decree” dismissing their complaints. See Southern Pac.
Transp. Co. V. San Antonio, 748 F.2d 266, 270-71, 273
(5th Cir. 1984) (district court’s stay of judgment grant-
ing relief ordered by Supreme Court undermined the
Court’s judgment and therefore constituted an abuse of
discretion, warranting mandamus). That is the relief
we have prayed for.

* % * %

The Intervenors have run away from the merits of our
motion. They purport to be plaintiffs, but they are not
behaving as plaintiffs behave. They have asked the Court
not to decide whether they should be permitted to par-
ticipate in a grossly expanded litigation before identify-
ing any prospect of recovery. That request rests on a
gross distortion of what the Master has done. He has
permitted the Intervenors to file Complaints with this
Court making claims they never made before and indeed
fought against for five years. With the exception of
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Massachusetts, they have made no showing that a sub-
stantial amount of money can be awarded to them or
that a question of national importance should be resolved
by the Court. Indeed, on the primary-rule claims, they
have presented no theory of recovery at all, and instead
have induced the Master to use the Court’s process for a
“testing” period as a prelude to possibly going forward;
they have utterly refused to identify any way in which
the theory they now purport to need discovery on differs
from the theory they told the Court was factually un-

supportable.
CONCLUSION

For the foregoing reasons, and the reasons stated in
Delaware’s Motion to Strike and New York’s joinder in
Delaware’s Motion to Strike, the Motion should be
granted.

Respectfully submitted,

CHARLES M. OBERLY, III
Attorney General
State of Delaware

J. PATRICK HURLEY, JR.
Deputy Attorney General
State of Delaware

DENNIS G. LYONS

Counsel of Record

1200 New Hampshire Avenue, N.-W.
Washington, D.C. 20036

(202) 872-6700

Of Counsel: KENT A. YALOWITZ
ARNOLD & PORTER 399 Park Avenue
Washington, D.C., and New York, New York 10022
New York, New York (212) 715-1000

Attorneys for Plaintiff,

September 1993 State of Delaware
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APPENDIX A

IN THE N
SUPREME COURT OF THE UNITED STATES

OcCTOBER TERM, 1988
No. 111 Original

STATE OF DELAWARE,
Plaintiff,
STATE OF TEXAS,
Plaintiff-Intervenor,

STATES OF ALABAMA,
Hawam, ILLINOIS, INDIANA,
KANSAS, LOUISIANA, MONTANA,
NEvVADA, OKLAHOMA, SOUTH DAKOTA,
UTAH AND WASHINGTON, AND COMMONWEALTHS OF
KENTUCKY AND PENNSYLVANIA,
Plaintiffs in Intervention,

V.

STATE OF NEW YORK,
Defendant.

COMPLAINT IN INTERVENTION OF THE STATES
OF ALABAMA, HAWALII, ILLINOIS, INDIANA,
KANSAS, LOUISIANA, MONTANA, NEVADA,
OKLAHOMA, SOUTH DAKOTA, UTAH AND
WASHINGTON, AND THE COMMONWEALTHS

OF KENTUCKY AND PENNSYLVANIA

The States of Alabama, Hawaii, Illinois, Indiana, Kan-
sas, Louisiana, Montana, Nevada, Oklahoma, South Da-
kota, Utah and Washington, and the Commonwealths of
Kentucky and Pennsylvania, Plaintiffs in Intervention, by
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and through their Attorneys General and counsel, file this
Complaint in Intervention and allege as follows:

I. JURISDICTION

1. The original jurisdiction of this Court is invoked
under Article III, Section 2 of the Constitution of the
United States and Section 1251 of Title 28 of the United
States Code. :

II. PENDING ACTION

2. On May 31, 1988, this Court granted Plaintiff State
of Delaware’s (“Delaware”) Motion for Leave to File
Complaint invoking the original jurisdiction of the Court
to resolve a controversy between Delaware and Defendant
State of New York (“New York™) as to which state is
entitled to claim and take possession of certain unclaimed
intangible personal property held by securities brokerage
firms incorporated in Delaware.

3. On February 21, 1989, the Court granted the State
of Texas’ (“Texas”) Motion for Leave to File Complaint
in Intervention. The Texas Complaint also made subject
to this suit certain additional unclaimed intangible per-
sonal property held by securities brokerage firm and non-
brokerage firm intermediaries.

III. INTEREST AND CLAIM OF PLAINTIFEFS
IN INTERVENTION

4. Plaintiffs in Intervention are the States of Alabama,
Hawaii, Hlinois, Indiana, Kansas, Louisiana, Montana,
Nevada, Oklahoma, South Dakota, Utah and Washington,
and the Commonwealths of Kentucky and Pennsylvania
(“States™).

5. The States seek a determination of their rights to
certain unclaimed intangible personal property, referred
to as “Excess Receipts” and “Additional Excess Receipts,”
as defined in subparagraphs (a) and (b) below, which
comes into being and acquires its character as unclaimed
property in the context of securities transactions: ’
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(a) “Excess Receipts” consist of unclaimed payments
of dividends, profits, principal, interest, and securities
representing any of the foregoing (collectively “Dis-
tributions™), held or formerly held by brokerage firms
(regardless of where incorporated). Excess Receipts
are Distributions received by these brokerage firms for the
benefit of the entities or individuals who possess the eco-
nomic rights to the securities, including the entitlement to
Distributions (‘“‘Beneficial Owners’’), but which do not
reach the Beneficial Owners. Upon information and be-
lief, Excess Receipts are maintained in a “Suspense Ac-
count” until expiration of the applicable dormancy pe-
riod, after which time they generally are demanded by
and are remitted to New York.

(b) “Additional Excess Receipts” consist of (i) Dis-
tributions presently being remitted, or which may be re-
mitted, to New York by nonbrokerage firm intermedi-
aries, such as banks and clearinghouses for the settlement
of trades in securities; and (ii) Distributions consisting
of unclaimed principal and interest payments on state
and municipal obligations. Additional Excess Receipts
come into being in the same manner as Excess Receipts.

6. The Excess Receipts and Additional Excess Receipts
(collectively “Funds”) claimed herein constitute unclaimed
property which comes into being when Distributions by
the entity initially issuing the shares of stock, bonds, de-
bentures and other securities (“Issuer’”) do not reach the
Beneficial Owner. Intermediaries in the chain of dis-
tribution, such as banks, brokerage firms and clearing-
houses, act on behalf of the Issuer and the Beneficial
Owner with respect to Distributions.

7. If the identity of the Beneficial Owner is unknown,
Distributions by corporations (“Corporate Issuers”) and
state and local governmental entities (“Government Is-
suers”) that are unclaimed should be remitted to the state
in which the Corporate Issuer is incorporated, or to the
state of the Government Issuer, pursuant to each such
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state’s unclaimed property statute. Each State -claims
such Distributions by Corporate Issuers incorporated
within that State and by Government Issuers of that
State.

8. Upon informaticn and belief, portions of the Funds
presently being remitted to New York are being com-
mingled with the general funds of New York, are being
expended by New York for general governmental pur-
poses, and are not being held separate by New York
subject to claims by the rightful owners.

PRAYER FOR RELIEF

WHEREFORE, the States pray:

1. That New York be restrained and enjoined from
expending any Funds collected but presently unspent, and
any Funds it may collect in the future, until such time as
this controversy is resolved, and that all such Funds be
kept in a segregated account;

2. That judgment be entered declaring that if the Bene-
ficial Owners are unknown, the Funds held by broker-
age firms and other intermediaries attributable to Cor-
porate Issuers and Government Issuers are subject only
to the claims of the state of incorporation of the Corporate
Issuer or the state of the Government Issuer;

3. That New York be directed to pay or deliver to
each of the States all Funds it has received and may
receive, where the Beneficial Owners of the Funds are
unknown, that are attributable to Corporate Issuers incor-
porated in each such State and to Government Issuers of
each such State, which presently are deemed abandoned
pursuant to the applicable dormancy period under each
such State’s unclaimed property statute;

4. That New York be directed to pay or deliver to
each of the States all remaining Funds it has received and
may receive, where the Beneficial Owners of the Funds
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are unknown, that are attributable to Corporate Issuers
incorporated in each such State and to Government Is-
suers of each such State, as such Funds become abandoned
pursuant to the applicable dormancy period under such
State’s unclaimed property statute; and

5. Such other and further relief as this Court deems
just and proper.

Of Counsel: BERNARD NASH ‘
DON SIEGELMAN (Counsel of Record)
Attorney General GEORGE KAUFMANN
State of Alabama ANDREW P. MILLER
State House _ LEsLIE R. COHEN
11 South Union Street PETER J. KADZIK
Montgomery, Alabama 36130 STEVEN B. SNYDER
(205) 261-7300 DICKSTEIN, SHAPIRO & MORIN
WARREN PRICE, 111 2101 L Street, N.W.
Attorney General Washington, D.C. 20037
State of Hawaii ‘ (202) 785-9700
State Capitol, Room 405 Attorneys for

Honolulu, Hawaii 96818 Plaintiffs in Intervention
(808) 548-4740 o

NEIL F. HARTIGAN .
Attorney General
State of Illinois
100 W. Randolph Street
12th Floor
Chicago, Illinois 60601
(312) 917-3000



LINLEY E. PEARSON
Attorney General
State of Indiana
219 State House
Indianapolis, Indiana 46204
(317) 232-6201

ROBERT T. STEPHAN
Attorney General
State of Kansas
301 West Tenth Street
Judicial Center—

Second Floor
Topeka, Kansas 66612
(913) 296-2215

FREDERIC J. COWAN
Attorney General
Commonwealth of Kentucky
State Capitol, Room 116
Frankfort, Kentucky 40601
(502) 564-7600 ‘

WILLIAM J. GUSTE, JR.
Attorney General
State of Louisiana
22nd Floor, State Capitol
Baton Rouge, Louisiana 70804
(504) 342-7013

MARC RACICOT
Attorney General
State of Montana
Justice Building
2156 North Sanders
Helena, Montana 59620
(406) 444-2026

BRIAN MCKAY
Attorney General
State of Nevada
Heroes Memorial Building
Capitol Complex
Carson City, Nevada 89710
('702) 885-4170
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RoOBERT H. HENRY
Attorney General
State of Oklahoma
Room 112
State Capitol Building
Oklahoma City, Oklahoma
78105
(405) 521-3921

ERNEST D. PREATE, JR.
Attorney General
Commonwealth of
Pennsylvania

Strawberry Square—
16th Floor

Harrisburg, Pennsylvania
17120

(717) 787-3391

ROGER A. TELLINGHUISEN
Attorney General
State of South Dakota
State Capitol Building
500 East Capitol Street
Pierre, South Dakota 57501
(605) 778-8215

R. PAUL VAN DAM
Attorney General
State of Utah
286 State Capitol
Salt Lake City, Utah 84114
(801) 538-1015

KENNETH O. EIKENBERRY
Attorney General
State of Washington
Highways-Licenses Building
7th Floor, MS PB-71
Olympia, Washington 98504
(206) 753-6200

April 21, 1989
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APPENDIX B

IN THE
SUPREME COURT OF THE UNITED STATES

OcTOBER TERM, 1989
No. 111 Original

STATE OF DELAWARE,
Plaintiff,
STATE OF TEXAS,
Plaintiff-Intervenor,

STATES OF CALIFORNIA, MICHIGAN,
NEBRASKA, OHIO, AND RHODE ISLAND,
Plaintiffs in Intervention.

V.

STATE OF NEW YORK,
Defendant.

COMPLAINT IN INTERVENTION OF THE STATES.
OF CALIFORNIA, MICHIGAN, NEBRASKA,
'OHIO, AND RHODE ISLAND

The states of California, Michigan, Nebraska, Ohio,
and Rhode Island, Plaintiffs in Intervention, by and
through their Attorneys General, file this Complaint in
Intervention through which they seek a judgment that New
York pay to Plaintiffs in Intervention all Excess Receipts
and Additional Excess Receipts attributable to commer-
cial activities in their respective states, and that New York
be enjoined from interfering with their right in the future
to claim and take possession of Excess Receipts and Addi-
tional Excess Receipts, and allege as follows:
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I. JURISDICTION

1. The original jurisdiction of this Court is invoked
under Article ITI, Section 2 of the Constitution of the
United States and Section 1251 of Title 28 of the United
States Code. '

II. PENDING ACTION

2. On May 31, 1988, this Court granted the motion
of Plaintiff State of Delaware (“Delaware”) for leave to
file a complaint invoking the original jurisdiction of the
Court to resolve a controversy between Delaware and
Defendant State of New York (“New York™) as to which
state is entitled to claim and take possession of certain
unclaimed moneys and other intangible property (the “Ex-
cess Receipts”) held by securities brokerage firms incor-
porated in Delaware.

3. On December 12, 1988, Thomas Jackson, Esquire,
was appointed Special Master to hear this case.

4. On February 21, 1989, the Court granted the State
of Texas’ (“Texas”) Motion for leave to File Complaint
in Intervention. The Texas Complaint also made subject
to this suit certain additional unclaimed intangible per-
sonal property held by securities brokerage firm and non-
brokerage firm intermediaries (the “Additional Excess
Receipts™).

5. Shortly thereafter, numerous other jurisdictions filed
motions to intervene and on September 13, 1989, the
Special Master filed with the Court the Report of the
Special Master on Motions to Intervene in which he rec-
ommends that the various motions to intervene be granted.

1 The Special Master recommended that the intervention motions
of Alabama, Hawaii, Illinois, Indiana, Kansas, Louisiana, Montana,
Nevada, Oklahoma, South Dakota, Utah, Washington, Kentucky,
Pennsylvania, the District of Columbia, Idaho, New Mexico, Ten-
nessee, Virginia and Wisconsin be granted. On October 16, 1989
the Court ordered the Special Master’s September 13, 1989 Report
to be filed.
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III. INTEREST AND CLAIMS OF PLAINTIFFS
IN INTERVENTION

6. Plaintiffs in Intervention are the States of Califor-
nia, Michigan, Nebraska, Ohio, and Rhode Island (the
“Designated States™).

7. The Designated States seek a determination of their
rights to certain unclaimed intangible personal property,
referred to as “Excess Receipts” and “Additional Excess
Receipts” (collectively, “Unclaimed Funds”) as defined in
subparagraphs (a) and (b) below, which comes into be-
ing and acquires its character as unclaimed property in
the context of securities transactions:

(a) “Excess Receipts” consist of certain unclaimed
payments ® of dividends, profits, principal, interest, and
securities ® representing any of the foregoing (collectively
“Distributions”), held or formely held by brokerage firms
(regardless of where incorporated). Upon information
and belief, Excess Receipts are maintained in a “‘Suspense
Account” until expiration of the New York dormancy
period, after which time they generally are demanded by
and are remitted to New York without any determination
by such firms that New York is the state of the last known
address of the beneficial owner, resulting in an allocation
among the states which is not in proportion to the com-
mercial activities which gave rise to the unclaimed
payments.

(b) “Additional Excess Receipts” consist of Distribu-
tions as described in (a) except that they (1) are pres-
ently being remitted, or which may be remitted, to New
York by nonbrokerage firm intermediaries, such as banks
and clearinghouses for the settlement of trades in securi-
ties, or (2) are unclaimed principal and interest payments

2 Including, but not limited to, reorganization, redem.ptlon, and
maturlty payments. .

3 The term “security” is defined as 1t is in the Securities Ex--
change Act of 1984, 15 U.S.C. § 78c(a) (10).
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on state and municipal obligations not otherwise included
in (a) that are held either by brokerage or nonbrokerage
intermediaries. -

8. The Unclaimed Funds claimed herein consist of un-
claimed property (under each of the Designated States’
relevant unclaimed property law) which comes into being
when Distributions by the entity initially issuing the shares
of stock, bonds, debentures and other securities giving rise
to the Distributions, are received by holders who do not
themselves have a claim to such funds and to whom the
beneficial owners, if any, are unknown. Such holders are
intermediaries in the chain of distribution, such as banks,
brokerage firms and clearinghouses, which do not act on
their own behalf, but receive, hold, and/or remit distribu-
tions on behalf of, or for the benefit of, others who have
or have had an interest in the underlying security.

9. Each Designated State claims a portion of the Un-
claimed Funds determined by an allocation among the
states in proportion to the commercial activities, between
the brokerage firms or other sellers of securities and cus-
tomers whose last known addresses were, or should be
presumed to have been, in.the respective states, which
gave rise to the Unclaimed Funds at issue (the “Allocated
Amount”). Such allocations are administratively feasible
because relevant books and records are maintained in a
form from which the pertinent information is readily
ascertainable.

10. The Designated States assert their claims pursu-
ant to their respective unclaimed property laws which
provide for the escheat of abandoned or unclaimed tangi-
ble and intangible personal property when the owner of
the property cannot be found by the holder of the prop-
erty, and no claim to the property has been made within
the applicable dormancy period.*

. % 8ee, California Code of Civil Procedure §§ 1500-1582; Michigan
Code of Escheats, Act No. 329 of the Public Acts of 1947, as
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11. Upon information and belief, portions of the Un-
claimed Funds presently being remitted to New York
are being commingled with the general funds of New
York, are being expended by New York for general gov-
ernmental purposes, and are not being held separate by
New York subject to claims by the rightful owners or by
other states with supcrior claims to the funds.

PRAYER FOR RELIEF
WHEREFORE, the Designated States pray:

1. That New York be restrained and enjoined from
demanding or collecting such Unclaimed Funds, and from
expending any such sums collected, but presently un-
encumbered and unspent, which are attributable to Un-
claimed Funds being claimed by the Designated States
through this action, and that all such Unclaimed Funds be
segregated and turned over to the custody of the Special
Master until such time as this controversy is resolved;

2. That judgment be entered declaring that, in the
circumstances described herein, if the addresses of the
beneficial owners are unknown, the Allocated Amount of
Unclaimed Funds held by brokerage firms and other in-
termediaries attributable to corporate and governmental
issuers is subject to the claim of each. state where . the
commercial activities occurred which gave nse to the
Unclaimed Funds;

3. That computation of an Allocated: Amount in ac-
cordance with such judgment be deemed for all purposes
as, and be accepted as satisfying any state demands for,
a report or allocation in accordance with the last known
address of the person entitled to such property on the
books and records of the holder;

amended, Michigan Compiled Laws, §567.1 et seq.; Nebraska Re-
vised Statutes, § 69-1801 ef seq. (Reissue 1986) ; Ohio, Rev. Code
Ann, § 169.01 et seq.; Rhode Island, Gen, Laws, § 83-21-11, et seq.
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4. That New York be directed to account for, and
pay or deliver to each of the Designated States, the re-
spective Allocated Amounts of all Unclaimed Funds it has
received and may receive, where the addresses of the
beneficial owners of the Unclaimed Funds are unknown,
and the Funds are deemed abandoned pursuant to the
applicable dormancy period under each such Designated
State’s unclaimed property law;

5. That a reasonable fund be created from Unclaimed
Funds presently being held by New York to cover the
compensation of the Special Master, his technical, sten-
ographic, and clerical assistants, the cost of printing his
reports to this Court, the retention of experts to advise
the Special Master as he deems necessary and appropriate
and for all other proper expenses. Such funds may be
credited against any interest adjudged owing with respect
to such Unclaimed Funds.

6. Such other and further relief as this Court deems
just and proper.

JAMES F. FLUG * JOHN K, VAN DE KAMP
PAMELA B. STUART Attorney General of California
LOBEL, NOVINS, LAMONT ANDREA S. ORDIN
& FLuG Chief Assistant Attorney
1275 K Street, N.W. General
Suite 770 CAROLE R. KORNBLUM
Washington, D.C. 20005 Assistant Attorney General
(202) 871-6626 YEORYIOS C. APALLAS *
Attorneys for the States of Deputy Attorney General
Michigan and Ohio 350 McAllister, Room 6000

San Francisco, CA 94102
(415) 557-4100

Attorneys for the State of
* Counsel of Record California



FRANK J. KELLEY

Attorney General

ANDREW QUINN

Assistant Attorney General

and State Public Administrator

401 S. Washington Square

Plaza One Building, 3rd Floor

Lansing, Michigan 48913

(517) 873-1145

Attorneys for the State of
Michigan

ROBERT M. SPIRE
Attorney General of Nebraska
DALE A. COMER *
Assistant Attorney General
2115 State Capitol
Lincoln, Nebraska 68509-8920
(402) 471-2682

- Attorneys for the State of

Nebraska

* Counsel of Record

November 17, 1989
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'ANTHONY J. CELEBREZZE, JR.

Attorney General of Ohio
State Office Tower

30 East Broad Street
Columbia, Ohio 43266-0410
(614) 466-3376
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APPENDIX C

Claims of Alabama, et al.
from Amended Complaint
filed July 7, 1993

9. New York has taken pos-
session of a portion of these
Distributions to which it is not
entitled. The States are entitled
to recover from New York an
undetermined portion of those
Distributions either because (a)
under this Court’s primary rule,
the last known addresses of the
owners of the Distributions are
in their respective States or, (b)
under this Court’s backup rule,
if there is no last known address,
the Distributions were taken by
New York from Intermediaries
incorporated in the respective
intervenor States.

10. The States further claim
entitlement to recover from New
York such Distributions taken
by New York as to which there
are no last known addresses of
the owners and which were held
by Intermediaries not incorpo-
rated in any State, according to
equitable principles determined
or to be determined by the Court.

11. Alternatively, the States
claim entitlement to recover pur-
suant to any ruling of the Court
in this case an undetermined por-
tion of Distributions taken by
the State of New York.

Counterclaims of New York
from Answer to Amended
Complaint filed August 9, 1993

16. New. York claims entitle-
ment to the custodial possession
of Distributions wrongfully
taken by Alabama, et al. which
are owed to creditors whose last
known addresses on the debtor
intermediaries’ books and rec-
ords are in New York.

17. New York claims entitle-
ment to the custodial possession
of Distributions wrongfully
taken by Alabama, et al. from
debtor intermediaries incorpo-
rated in New York when the
creditors’ last known addresses
are not shown by the debtor in-
termediaries’ books and records.

18, New York claims entitle-
ment to the custodial possession
of Distributions wrongfully
taken by Alabama, et al. from
debtor intermediaries whose
principal places of business are
in New York when the debtor
intermediaries’ books and rec-
ords do not show the creditors’
last known addresses and the
debtor intermediaries are not
incorporated in any State.

19. New York claims entitle-
ment to the custodial possession
of Distributions wrongfully
taken by Alabama, et al. and
owed to New York pursuant to
any ruling, principle or determi-
nation announced or to be an-
nounced by the Court.
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APPENDIX D

[SEAL]

UNIVERSITY OF VIRGINIA
Office of the Vice President and Provost
Charlottesville, Virginia 22906

July 1, 1993
Pasqua Scibelli, Esq.
Assistant Attorney General
The Commonwealth of Massachusetts
Office of the Attorney General
One Ashburton Place
Boston, MA 02108-1698

Re: Delaware v. New York, No. 111 Original

Dear Ms. Scibelli:

I have received the amended complaint that you en-
closed with your letter of June 29th. Since the action is
an original action pending in the Supreme Court of the
United States, I believe it is necessary and appropriate
to file the amended complaint with the clerk’s office at the
Supreme Court.

Sincerely yours,

/s/ Thomas H. Jackson
THOMAS H. JACKSON
Special Master
cc: Counsel of Record


















